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ADDRESS to the PUB LI C. 


TF\HE very high and advanced price at which the twelfth edition of Sir Edward Cale Firſt Inſtitute, 
or Commentary upon Littleton, has been ſold for a long time paſt, is a proof, that a new edition is now 
wanted in order to ſupply the public demand. This of itſelf may be thought a ſufficient reaſon for offering 
a new edition; but another, and more cogent motive concurs in inducing to ſuch a propoſal z for notwith- 
ſtanding the advantages which may have been given to the tenth, eleventh, and twelfth editions, there ſtill 
remains an ample field for further improvements. It is not intended, by this obſervation, in the leaſt to 
derogate from the merit of thoſe three editions z of which the tenth and eleventh are particularly thought 
by ſome to deſerve commendation, as well on account of the care and induſtry exerted in correcting the 
errors of former impreſſions, as on account of the knowledge and judgement ſhewn in the additional 
notes and references. But a work like Sir Edward Coke's Commentary, fo crouded with references to 
other books and authorities, will ever leave room for corrections ; and being written on a ſubject ſo de- 
ndant, as the law neceſſarily is, on the opinions of the time preſent, and ſo frequently undergoing changes 
y acts of the legiſlature, will continually call for additions. "Theſe conſiderations may ſuffice to evince 
the propriety of attempting a new edition; but ſomething further is requiſite to recommend that now offer- 
ed to the public; and therefore the editor will explain tne plan, on which he propoſes to conduct it. 
Littleton's Tinures and Sir Edward Cole's Commentary will be printed from the ſecond edition, that being 
generally eſteemed the moſt correct one of the Commentary; but it will be occaſionally compared with 
the fir/t and other editions, all of which have been procured for that purpoſe. Alto the text of Littleton 
will be collated with the Rohan edition, which was that preferred by Sir Edward Coke, and a ſtill carlier 
one by Lettou and Mechlinia, which was printed in the life-time of Littleton, or within a year after his 
death, and has never yet been made uſe of in any edition of the Commentary. For the ule of theſe two 
moſt curious and ſcarce editions of Littleton, the editor is indebted to the kindneſs of one, whoſe 
name he ſhould think it an honour to be at liberty to mention. The editor is alſo provided with the 
curious editions of Littleton by Pynſ5n and Redman, which are the next in date to the Roban edi- 
tion. He is poſſeſſed too of an edition in 1534 by Raſtell, and of mf of the other editions of Littieton, 
which are very numerous; but theſe latter, not being of fo great authority, will ſeldom be conſulted. It 
is proper to add, that the editor propoſes to give the various readings of four or five of the earlicſt 
editions of Littleton, which has never been attempted before. Bur no various readings will be given, 
Except where they appear to the editor ſub/tantially to affect the ſenſe of the author “; and therefore the rea- 
der will not find any in the fir? ſection ; the difference of the ſeveral editions, ſo far as regards that ſee- 
tion, being apparently quite immaterial. As to references, thoſe in the firft, ſecond, and other editions of 
Sir Edward Coke's Commentary before the tenth, having been made by Sir Edward Coke himſelf, will 
be wholly retained, with ſuch corrections only of apparent miſtakes as ſhall occur to the editor. Many of the 
additional references in the tenth, el-venth, and tw {fth editions will allo be retained ; it being intended only 
to omit ſuch as the editor ſhall diſcover to be plainly foreign to the purpoſe, The editor is aware, that even 
ſome of Sir Edward Coke's own references have been complained of as not pertinent; which, when the 
prodigious number of them, and the great variety of public and private affairs which commanded his attention 
through life, are conſidered, may be accounted for, without any great reflection on his care and accuracy, 
But the editor would deem it a preſumption in him to omit any part of the original work; though, in reſ- 
pe& to the references, ſuch a liberty is in very numerous inſtances taken in the twelfth edition tj and be- 
ſides, he would by no means be underſtood to engage for an examination of every reference with the book 
cited, which is a tzſk far greater than his other avocations will allow him to engage in f. Further, it is 
propoſed by the editor, to give ſome additional references, particularly to the Reports publiſhed ſince the 
twelfth edition; and ſome notes; but he avoids 8 a great number of either, leſt he ſhould under- 
take more than he may hereafter be able to accompliſh. However, in order to make amends for the ſmall- 
neſs of the number of new notes and references ||, great care ſhall be taken in the choice of them; and they 


* This may ſeem not quite conſiſtent with /ometimes giving the word Nota as a various reading; but the reaſon of 
it is, that Littleton is thought by Sir Edward Coke to uſe the word Nota in a ſenſe peculiarly ſigniſicant. See Co. Litt. 
22. à.— The various readings of Littleton, taken from the edition by Letten and Mechlinia, will be diſtinguiſhed by 
T. and N. thoſe from the Roban edition by Rob. thoſe from Pynſox's edition by F. and thoſe from Redmanr's edition by 
Red. and if a reading ſhould be taken from any other edition, it will be particularly mentioned. In Redman's edition 
there are references to caſes in ſome of the more ancient Year Books, which it was once intended to have given as part 
of the various readings from Redman; but on re-conſideration, they do not appear of ſufficient coniequence to be 
taken notice of, 2 | | 

＋ The editor has not yet found ſuch a liberty taken in any edition, except the twelfth ; but in that the omiſſion of 
lord Coke's references is very frequent indeed, and he doubts whether many pages can be found without inſtances of 
it. In ſeveral pages he finds taventy or thirty references omitted, and in ſome forty or //ty. The truth of this will ap- 
pear'by examining fol. 4. b. and 8. a. of tbe revelftþ edition with the ſame tolios in any preceding one. The editor 
would not be fo early in making this obſervation, if it was not with a view to ſhew, how unaccountable it is, that 
notwithſtanding this /apprefſion of a great part of the authorities, on which Lord Coke founds his opinions, the tzvelftþ 
edition ſhould ſell for fx pounds, whilſt tle price of ſome of the more early editions, though they contain the evbulg of 
the original work, and therefore are infinitcly more valuable, is ſcarce as many M1l/ings. 

I lt is neceſſary to mention this, leſt the continuation of thuſe miſtaken references by lord Coke, which are to be found 
in all the former editions, ſhould be imputed to the iuattention of the editor of the preſcut edition, and as a negli- 
gence not conliſtent with his engagements to the public. Ihe editor may add, that many of the miſtakes are of ſuch a 
kind, that to corte them, and to refer to the books or authorities intended, would exceed his utmoſt diligence and 

wer. . | | 

| | At firſt the editor doubted, whether it would be in his power to give the time neceſſary for writing many notes 
and references; but this firſt number of the work, he hopes, will convince his readers, how anxious he is to furniſh 
a great number; and he will exert himſelf to the utmolt in order to continue the work on the ſame enlarged plan. 
Having engaged in the undertakiug, he is reſolved at all events to make great ſacriſices, rather than ſuffer it to languiſh in 
his hands. 

ſhall 


— 


Tux EDITOR's ADDRESS ro Tus PUBLIC. 


ſhall be ſo expreſſed, as clearly toſhew whether they tend to confirm, to queſtion, to contradict, or toilluſtrate 
the doctrine advanced in the text; a diſtinction very requiſite for the convenience and information of the 
reader, though in new editions of law-books too frequently neglected. In the eleventh and twelfth editions, 
the naw references are not diſtinguiſhed from Sir Edward Coke's ; but in this preſent edition it is thought 
proper to acquaint the reader, which belong to him, and which to his reſpective editors ; and for that pur- 
poſe, the additional references taken from the tenth, eleventh, and twelfth, editions will be incloſed between 

entheſes; and thoſe, with the notes by the editor of this edition, with the various readings of Littleton, 
will be referred to by figures, and piaced at the bottom of the page. Such a diſerimination is a juſtice due to 


thoſe from whom the references proceed, particularly to Sir Edward Coke; and, at the ſame time, muſt be 


a fatisfation to the reader. The eleventh and ſtelſth editions contain ſome notes and additions, ſhewi 
the alterations in the laws ſince the time of Sir Edward Coke, which were printed ſeparately at the — 
of the work. This has been found inconvenient; and therefore, in the preſent edition, they will be placed 


in the margin of the book where they reſpectively apply; except ſuch of them as the editor ſhall find impro- 


per to be retained, or ſuch as ſhall conſiſt of extracts from acts of parliament, which, being too long for 
marginal infertion, will be omitted; and it is hoped, that the omiſſion of thoſe extracts will not be diſ- 


proved of, as a ſhort reference to the ſtatutes themſelves, with an intimation that they have altered the 
law, will be ſubſtituted, which will equally anſwer the purpoſe of apprizing the reader *.—In all the former 


editions, the French text of Littleton's Tenures, and the whole of Sir Edward Coke's Commentary, were 
printed in the back letter; but in this edition only Roman and Italie letters will be uſed, which, it is pre- 
ſumed, will be both an agreeable and uſeful alteration in the printing; the black letter being generally 
deemed leſs pleaſing, and more fatiguing to the fight, than either of the others.—In reſpe& to the Index 
to the Firſt Inſtitute, it is at preſent intended, that it ſhall be the ſame as in the eleventh and twelfth edi- 
tions; the editor thinking that having already undertaken ſo much, it would be imprudent to pledge 
himſelf til] further, by entering into any engagement for making additions to the Index, 


To the ninth and ſubſequent editions were added Sir Edward Coke's Readings on the Statute of Fines, 
and on Bail and Mainprize ; to the tenth, eleventh, and 2 was added his Copyholder ; and to the two 


latter the Treatiſe of the Old Tenures was alſo added. All theſe tracts will be given in the preſent edi- 
tion; but with this difference that the Reading on the Statute of Fines, will be in Engliſh, and the Treatiſe 
of Old Tenures, inftead of being in French — will be accompanied with the Oli Engliſb tranſlation, 
as printed at the end of the # „ edition of the Terms of the Law. The original French of the Old Tenures 
is continued on account of the great antiquity of the book; but in the printing, the black letter will not 
be uſed. 

Beſides Sir Edward Coke's Tracis and the Old Tenures, the preſent edition will have an Analyf; of Little= 


ton, from a manuſcript, dated 1658-9, which has never yet been printed. This Analyſis is a methodical 
ſummary of Littleton, A not _ a general view of the whole work, but alſo a particular one of 
| ands of the editor. He is not informed who was the author 3 


each chapter. It accidentally fell into the 
but it appears to him to be judiciouſly and ingeniouſly executed, and worthy of publication; and he 


hopes that it will not be deemed an improper addition, more eſpecially as it will neither occaſion the ſup- 


preſſion of any other matter, or increaſe the price of the work to the purchaſers. 

To the whole will be prefixed a new Preface, by the editor of the preſent edition. In this Preface, he 
propoſes, in the fie place, to conſider the merit of Littleton"s Tenures and Sir Edward Coke's Commentary, 
and to point out the excellencies of each; in the next place, to give a particular account of the ſeveral 
editions of both; and ay, to explain how this will differ from the former editions. 

Such is the edition of Sir Edward Coke's Firſt Inſtitute, now ſubmitted as a candidate for the public 
favour and encouragement ; nor ſhall any exertion within the power of the editor be wanting to deſerve 
them. He foreſces that great pains and labour will be neceſſary to the effecting a due performance of his 
engagements, and that little fame can be expeded from the moſt ſucceſsful execution of an undertaking 
fo humble as ſcarce to exceed that of a mere editor, But ſtiil he looks forward with pleaſure. His venera- 
tion for the names of Littleton and Coke ; his admiration of their writings; his perſuaſion that an attentive 
contemplation of them, by the improvement it muſt produce, will be its own reward ; and his zeal to be 
inftrumental in exhibiting them to the public eye, pure, genuine, and undiſguiſed, and with as man 
advantages as a faithful and induſtrious editor can beſtow : theſe were the conſiderations which chi- 'y 

rompted him to commence the undertaking ; and theſe, he truſts, will continue to animate him till it 
A completed. If by perſeverance and an unremitting ardor, the editor ſhould ſucceed in his endeavours, 
he will then have the pleaſing ſatisfaction of cefleRting, that his labours have been uſeful, inftruRive, and 


_ agreeable to himſelf, and, at the ſame time, not wholly unprofitable or unacceptable to the community +. 


FRA. HARGRAVE. 


»The notes added in the 11th and 12th editions, excluſive of extracts from acts of parliament, are fo feev, that all 


put together ſcarce amount to fo much as the additional matter given by the editor of the preſent edition in his firſt 
number ; and he is now doubtful, whether he ſhall retain any of them in their original form. However, if he ſhould, 
they ſhall be diſtinguiſhed in the manner above mentioned. 

+ From ſome late circumſtances there is reafon to apprehend, that the editor's ſituation in reſpect to the work he 
has undertaken is greatly miſunderſtood. The intire cordu# of the edition is intruſted to him; but he is not the pro- 
prietor of it; nor is he perfonally intereſted in the 4% or profits which may attend the publication. His engagements 
to the proprietors of the edition are of a very limited kind. Thoſe he has entered into with the public are very exten- 
five. For the former engagements, a benefit, which was offered without any application on his part, is ſecured to him, 
independently of the event of the publication ; but he can truly ſay, that it was the ra of the confiderations which 
induced him to undertake the work, and that he would ſtill chearfully renounce it, if by fo doing he could render the 
work more valuable to the public. For his latter engagements he drefires no other reward, than the approbation of 
thoſe, for whoſe benefit his labours are intended. The editor finds, that ſeveral reſpe table perfons have expreſſed 
ſurprize at publiſhing the work by Numbers... This mode of publication, though in itſelf not liable to any great ex- 
ception, has, by the abuſe of it, become rather difreputable in the apprarance ; and therefore when it was firſt propoſed 
to the F /itor by the Proprietors of the Edition, he ohjected to it. But on conſidering the great and immediate expences 
incident to their undertaking, and the other reaſons urged by them, they were found too cogent to be reſiſted ; and 
the editor was the more ealily induced to acquieſce, becauſe he found the proprietors moſt ready to put themſelves to 
every expence, Which he recommended, for the purpoſe of rendering the work more acceptable to the public. 
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ANNOUNCING HIS RELINQUISHMENT OF THIS WORK, &c; - 


R. HARGRAVE, the editor of ſo much of the NRW EviTion ef Coreg vron LirTLz- 

TON as has been publiſhed, at length finds his relinquiſhment of the undertaking in an 
unfiniſhed ſtate quite unavoidable. Numerous and ſevere are the ſacrifices, which he has hereto- 
fore made in order to accompliſh the original propoſals in their fulleſt extent. To this mo- 
ment he feels the effect of thoſe ſacrifices ; nor is he likely ever to conquer wholly the diſadvan- 
tage already incurred from them. But it might be improper and diſguſting to enter into par- 
ticulars upon this head, which in its nature is too perſonal to the editor to be intereſting to others. 
He will therefore be content with generally declaring, that his ſituation is become ſuch, as to 
render him unequal to any longer ſultaining the weight of thoſe labors, which he has ever found 
incident to the work upon the extended plan of annotation adopted by him from the commence- 
ment of the edition, though certainly not belonging to it from the very limited profeſſions and 
terms originally held out to the Public. It is from perſonal conſiderations, and in his own de- 
fence, that he thus adverts to having paſſed the bounds of the firſt undertaking in the actual 
execution: becauſe, as he feels himſelf open to cenſure, from thoſe indiſpoſed to yield to indul- 
gent conſtruction, for having done LEss than he promiſed, he too plainly ſees the neceſlity of 
ſtriving to ſoften ſuch cenſure by the recollection of his having alſo done on. In truth, had 
he not raſhly exceeded the limits firſt preſcribed, by wandering ioto the wide field of annotation, 
it is moſt probable, that the wol of the edition would have been finiſhed long ago, and 
conſequently that the editor would not now have to mortify himſelf by apologizing for executing 
only oxz HaLe of it“. This to be ſure is the moſt ſavourable point of view for the editor; 
its tendency being to ſhew, that his exceſs of zeal to render the edition vaLvaBLe has been 
one cauſe of his finally leaving it 1MPERFECT, If it ſhall be thought proper by others kindly to 
receive the editor's apology in this form, it will qualify his unhappineſs at the painful and trying 
moment of ſeparation from a very favorite work before its advancement into maturity, Should a 
leſs indulgent conũrudion be applied to the editor, it will deeply wound feelings already enough 
exerciſed ; but from a conſciouſneſs of being open to ſome degree of exception for what rigid 
obſervers may tile an indefeaſible abandonment of a work ſo long promiſed to be compleated, 


he muſt in that caſe kiſs the rod, and ſubmit himſelf to che ſeverity of animadverſion with a pa- 
tieat humility. 


It is no ſmall conſolation to Mr. Hargrave to accompany this recital of his failure in the edi- 
tion, with information of its having fallen into the hands of a profeſſional gentleman + of ſuch a 
deſcription, as to warrant expeCting from him a quick and able execution of the remainder of the 
undertaking, As Mr, Hargrave underitands, his ſucceſſor is prompted to engage in the work 
by an extreme partiality for it, and from having been in the habit of ſtudying and annotating on 
the Coxe upon LitTTLETON., He alſo poſſeſſes the important advantage of having long prac- 
tiſed in the conveyancing line; to which, as Mr. Hargrave can ſpeak from his own experience 
as a barriſter in that branch of the law, a familiarity with the law of real property, and conſe_ 
quently with the writings of LirTLETON and Cokx, is peculiarly effential. Theſe and other 
conſiderations claim from Mr. Hargrave much beyond a hope, that the depending edition of 
Coke vPox LitTLETOxX will gain conſiderably by change of the editor; and that the new ad- 
venturer in this arduous undertaking will lamp the remainder of the edition with much greater 
value than could be reached by any efforts however vigorous from the criginal editor, 


FRA HAAR GRAVE. 
Befevell-Court, 18 Fan. 1785. 


The Coke upon LITTLE TSR, exclufive of the Prefacs and Index, conſ.ſts of 393 folio 


proceeded in the new cdition and actually publiſhed to the cud of fel 190 or pays 2 
of the work. 


5 Or 736 pages. 


+ Caant ESBUTLER, of Lincoln's-Inn, Efquires 
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IN the original propoſals fer printing this work, it as mentioned to be then in- 
tended to include in it Lord CORE's Compleat Copybolder, and the other Trabis 
which bad been printed with ſame of the latter editions of the COKE UPON 
LITTLETON : I has, however, on further conſideration been thougbt adviſcableto 
emit them, as having no immediate counedion with this work; as alſo to avoid an un- 
neceſſary addition to the bulk and expence of the preſent volume. The inſertion of 


them in this place, was apprehended to be the leſs neceſſary, a ſeparate collection of them 
being already publiſhed in an ofiavo volume, 
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T0. THR 


PRESENT EDITION. 


HE reputation of LITTLETON's TREATISE on TENURES is too well eſtabliſhed, 
I to require any mention of the praiſes which the moſt reſpectable writers of our country have 
beſtowed on it. Nowork on our laws has been more warmly or generally applauded by 
them. But ſome foreign writers have ſpoken of it in very different terms. At the head of 
theſe is Hottoman, who, in his Treatiſe ** De Verbis ſeudalibus,” thus expreſies himſelf : 
«« Stephanus Paſquerius excellenti vir ingenio, et inter Pariſienſes eauſidicos dicendi facultate 
1 præſtans, libellum mihi Anglicanum Littletonium dedit, quo Feudorum Anglicorum Jura 
*« exponuntur, ita incondite, abſurde, et inconeinnè ſcriptum, ut facile appareat, veriſſimum 
« efle, quod Polydorus Virgilius, in Anglici Hiſtoria, de Jure Anglicano teſtatus eſt, ſtulti- 
*« tiam in eo libro, cum malitia, et calumniandi ſtudio, certare,” This paſſage from Hotto- 
man is cited without any diſapprobation in the th edition of Struvius's Bibliotheca Juris 
Selecta; but in the 8th edition of that work (Jenæ 1756) it is qualified by the words 
«*« ſingularia ſed parum apta ſant, quæ Franciſcus Hottomanus profert, &c.” Gatzert, in 
his «© Commentatio Juris exotici Hiſtorico-Literaria de jure communi Angliæ,“ (Gottingen 
1765) gives the following account of Littleton and his works: ** /Equalis huic, tempore, aſt 
« doarini, famũ et meritis longe ſuperior fuit, immortaſitatem nominis apud poſteros, fi quis 
«© unquam merito conſecutus, Thomas Littleton ; a quo juris ſtudium inchoant hodie Angli, 
te plane ut ſuum olim, ab edifto Prætoris et XII Tabulis, Romani. Hic igitur ICtus, ab- 
«« ſolutis diſciplinis academicis, jura patria mox cum plauſu in Interiori Templo Londinenſi, 
«© que paulo ante ibidem didicerat, aliquantum temporis profeſſus, ab Henrico VI. ad officium 
* primo judicandi in curia Palatii vocatus eſt. Advocati deinde ac procuratoris regii (king's 
1 {erjeant) muneri a® 1455 admotus, judexque porro ambulatorius factus provincialis, (juſtice 
10 of aflizes) et tandem inter judicantes communium placitorum curiæ a® 1466 ab Edoardo IV. 
© relatus, dignus haditus eſt, qui multum ampliori, quam ſolebat, ſtipendio ordiniſque adeo 
«© Balnei honoribus a® 1475 donaretur. Vivere defiit a 1533 *.—Unicum librum ſcripſit, ſed 
«« qui plurium loco eſt, fi ſpectas eruditionem et argumentum. In eo excuſſit doctrinam juris 
« patrii difficillimam, graviſimam, uſuque quotidiano maxime commendabilem; qualia 
«© nempe, et quotuplicia ſint feuda Angliz, quznam eorum jura, obligationes, præſtationes 
* atque ſervitia, In uſus quidem Richardi filii, et aliorum quorundam ad explicanda illis 
«« capita aliquot opuſculi ps TENVURISs ab incerto auftore Edoardi III. xvo conſcripti. 
« Gallice primo fuit compoſitus, mox Gallice deinde ſæpius et Anglice, mox vero Gallice et 
„ Latine, typis excuſus. Viginti quinque ſervitiorum feudalium genera ſtatuit, quz tribus 
libris, in quos omne opus diſpertitur, perſecutus eſt, Titulum hunc efle voluit Or TE“ 
« xURES. In anno editionis originariz a Cokio qui a® 1533 ponit diſſentiunt, eamque circa 
© a® 1477 non diu poſt inventam typographiz artem prodiifſe, valde vero ſimiliter ſtatuunt 
«« Biographi Brit, vol. V. qui cum Nicolſono, p. 233. late etiam de argumento imprimis, et 
« diviſione libri agunt. Editio duodecima 1738 lucem vidit. Cokius in præfatione ſui ad 
« Littletonum Commentarii, de quo mox diſſeram, inter plura quæ auctorem concernunt ejuſ- 
«© que opus, XV. ICtos nominis magni alios appellat, qui eodem tempore flornerunt. Exhibet 
«« præterea imaginem Littletonianam. Cæterùm liber ob methodi brevitatem, argumentandi 
«« ſubtilitatem, atque dictorum ordinem, laudem omnino meretur ; ſed nec minus fatendum 
« eft, adeo ſæpiſſime obſcuritati bonum hominem ſtuduiſſe, ut ænigmata legum maluiſſe, 
& quam præcepta, tradere videatur. Multa jam immutata eſſe, plura inveterata atque obſo- 
« leta, non urgeo. Interim communis ICtorum Anglorum hæc vox elt perfeiſimum et ab- 
«« ſolutiſſimum hoc opus eſſe ex omnibus quæ unquam in ulla ſcientia humana ſcripta ſint quz 
1% unquam proferre potuerit hominis ingenium ; non iatelligere qui cuipent, Ita parum abeit, 
« quin credant, falli eum ſuiſſe neſcium!“ 


The Engliſh reader will probably be ſurpriſed at theſe accounts of Littleton, Hottoman 
has the reputation of great learning, and elegant Writing; but he has been blamed very 


generally for the contemptuous language with which he ſpeaks, even of the wiiters of his 
own civil law, 


6 This is a ſtrange miſtake, as Lit Ieton Cizd in 1482. 


Gravina, 


General obſerva” ons 


on Littleton's 
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Gravira, while he mer tions his endowments, both natural and acquired, with admiration; 
cenſures his abuſe of other judicial writers with great ſeverity, Speaking of him, he ſays, 
© Non modo in Accurſianis et Bartolinis interpretibus reprehendendis, ſed in ipſo 'Triboniano 
„ perpetuo exagitando, collectam tota vita opinionem verccundie atque mouldelliz, prorius 
« amiſit.” Grav, lib. 1. $ 179. 


Cujas alſo was ſuppc ſed to allude to him in a paſſage of his works, where having occaſion to 
mention the writers who find fault with the diſpoſnion and arrangement of the civil law, he 
ſays, “ Quam illi ſunt imperitiſſimi! nam neque quid ars fit {c:unt ; neque artem digeſtorum 
& aut principia certa juris ulla perceperunt unquam ; ſuaves tamen ad rideudi materiam,”” 


But Hottoman's general diſpoſition to abuſe, is not the only circamſtance by which his vi- 
rulent cenſure of Littleton may be accounted for. Full of the doctrines of the feudal laws of 
his own country, he might expect to ſind doctrines of a ſimilar nature in Littk ton, without 
adverting that the greateſt part of Littleton's work treats of the ſubordinate and practical 
part of the laws of England, which, like that of every other country, is in a great de- 
gree peculiar to itſelf, and bears but a remote analogy to thoſe of other countries, It is 
allowed, that the feudal polity of the different countries of Europe, is derived from the ſame 
origin; that there is a marked ſimilitude in their principal inſtitutions ; and a fingular uni- 
formity in the hiſtory of their riſe, perſedion, decline, and fall, But the more we go ſrom a 
general vicw of their conſtitutions and governments, to tacir particular lass and caitoms, the 
leſs this ſimilitude and uniformity are diſcoverable, | 


Thus the hiſtory of every country, where the feudal laws have prevailed, while it preſents 
us, on the one hand, with an account of the many refiraints impoſed by them upon alicaa- 
tion, and-of the many methods which have been taken to make property uns licnable, preſents 
us, on the other, with an account of the dilferent arts which have been uſed to elude thoſe 
reſtraints, and to make property free. This is as obſervable ian the law ol UL gland, as it is 
in the law of any other country. ; 


But the mode by which it has been ef-Qed in England, is peculiar to England. In other 
countries, where a liberty of alienation has been introduced, it has refled ot Rind of com- 
promiſe with the lord, by paying him a certain fine; and a Eind uf coluptonlite with the 
relations of the, feuCatory, by allowing them a right of redemption, commonly called the 
« jus retratus,”” But the ſteps by which a ſree zlienation of property has ovtained ground in 
England are very different. In Ergland an unlimited freedom of aliening ſocage and mi- 
litary land was ſcon allowed; the practice of ſub infeudation was ſoon aboliſhed ; the aliena- 
tion of lands was relirained by the introduction of conditional fees, and afterwards by the 
intrcduttion of eſtates tail; entails from their firſt eftabliſhment were greatly diſcountenanted 
by the courts of juſtice, and they were eluted by the doQrines of Giicontinuance and 
warranty, Ih the courſe of time, a fire was mace 2 bar to the claims of the ifue in tail, and 
a com moan recovery to the claims both of the i7e ard of thoſe in remainder and reveriion. Mott 
of cheſe circuniſtances are peculiar to the Hillory of England: hence an Engliſh reader, wao 
opens the writings of the ſoreign feudiſts, with an expe&ation of finding there ſomething appli- 
cable to the practical parts of the law of his own country, reſpeQing the alienation Ct landed 
property, will be greatly difappointed. He will find the molt poſitiçe prehibition of aliening 
the fee without the conſent of the lord: he will had very nice and ſubtle diſquifitioas of what 
amounts to an alienation : he will find that, in ſome countries, the lord's coilent fill conti- 
nues a favour, that in others it is a right, which the tenant may claim on rendering a cer- 
tain fine. In ffiort, he will find the works cf foreign ſeudiſts filled with accounts of the“ jus 
« retractus,“ or ** droit de rachat,“ the“ retraite lignager,“ and the ** droit des lods et des 
« yentes;” but he will hardly find the words, or any thing equivalent io the words, conditional 
fee, eltate tail, diſcontinuance, warranty, fine, or recovery, in the ſenſe in which we uſe them. 


The ſame may be obſerved on the docttine of conditions. According to the ſtrict principles 
of the feudal law, no conditions could be annexed to a fief, except the implied conditions to 
which every hef was ſubject, from the obligation of ſervice on the part of the tenant, and the 
obligation of protection on the part of the lord, Every fief to which any expreſs or conven- 
tionary condition was annexed, was, from that very circumſtance, ranked among improper 
fieſs, But fiefs in England were at all times ſuſceptible of every kind of condition. 


It would be eaſy to purſue theſe obſervations through the ſubſequent chapters of Littleton 's 
Freatiſe. Even if we conſider the ſubject on a more extenfve ſcale, we ſhall find ſome cir- 
cum ſtances peculiar to the Englich law, which muſt neceflarily occafion a very eſtential and 
marked difference between the conſtitution and forms of the government of England and the 
conſtitution and forms of the government of other countries. Such are the univerſal conver- 
ſion of allodial lands into fizfs ; the total abolition of ſub-infcudation; the freedom of alien: - 
tion of eſtates in fee-fimple ; and the limited and dependant fituation of our rebilicy when 
contraſted with the ſituation of the high nobility of foreign countries: all theſe ate peculidr 
in a great meaſure to our laws. It follows, that our writers mult be filent on many of the to- 
pics which fill the immenſe volumes of foreign feudiſts: and they, from the ſame circumſtance, 
muſt be equally ſilent on many of the ſubjeQs which are diſcued by our writers. That this is fo, 
will appear to every perſon converſaut with the ancient writers on our laws, who will give a curſory 
lock at the writers oa the feudal laws of other countries. Nething in this reſpect can be mere 


„The title of this work is, ““ Oceanus Juris, fre Tradatus Tractatuum Juris univerſt, duce et auſpice Gregorio 13. in unum 


4 convelti, a Fr. 


ttt,” There are two cditions of this work, both pricted at Venice; the firſt in 1545, rhe ſecon in 1584. 


The firit edition is in 16 tomes, generally bound in 12 volumes; the fecond 1s in 16 twins, Cen bound ia 29 volumes. 


! 


The anarngement of this work is greatly ada. ; Lut ic is net à Mork in cat 1c tet, oven in nee Cunts WHICA arg S0 
verned by the civil law. | 
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PREFACE TO THE PRESENT EDITION. 
different than thoſe parts of the wridlags'of BraQton, Britton, Fleta, Littleton, fir Edward 
Coke, and fir William Blackſtone, which treat of landed property, and the books of the 
fes, Cujas's Commentary upon them, the various treatiſes on feudal matters collected in 
the 10th and 11th volumes of the Tractatus Traftatuum ®, Du Moulins's Commeatarii in pri- 
*« ores tres Titelos Conſuetudinis Parifienſis , or the more modern treatiſes of Monſieur Ger- 


main Antoine Guyot , and Monſieur Hervé 5. 


Theſe obſervations are offered with a view to account for the contemptuous manner in 
which the two foreign writers, cited above, ſpeak of Littleton. They may alſo account, in 
ſome meaſure, for a circumſtance which has been a matter of ſome ſurprize, the total ſilence 
bf fir EKdword Coke on the general doctrine of fiefs. It is obvious, how extremely deſirous 
his lordſhip is upon every-occaſion to give the reaſonsof the doctrines laid down by him; and 
what forced, and ſometimes even puerile reaſons, he aſſigns for them: yet though ſo much of 
our law is ſuppoſed to depend upon feudal] principles, he never once mentions the feudal law. 


«« I do marvel many times, ſays fir Henry Spelman, that my lord Coke, adorning our law 
it with ſo many flowers of antiquity and foreign learning, hath not (as I ſuppoſe) turned aſide 
into this feld, i. e. feudal learning, from whence ſo many roots of our law have, of old, 
«« been taken and tranſplanted. I wiſh ſome worthy would read them diligently, and ſhew 
the ſeveral heads from whence thoſe of ours are taken, They beyond the ſeas are not only 
+ diligent; but very curious in this kind; but we are all for profit and © luerando pane,* 
«« taking what we find at market, without enquiring whence it came,” But this complaint 
is open to obſervation. 


There is no doubt but our laws reſpecting landed property are ſuſceptible of great illuſtra - 
tion from a recurrence to the general hiſtory and principtes of the feudal law. This is evident 
from the writings of lord chief baron Gilbert, particularly his treatiſe of 'Tenures, in which 
he has very ſucceſsfully explained, by feudal! principles, ſeveral of the leading points of the 
dofrines laid down in the works of Littleton and fir Edward Coke, and ſhewn the real 
grounds of ſeveral of their diſtinctions, which otherwiſe appear to be merely arbitrary. By 
this he has reduced them to a degree of ſyſtem, of which till then they did not appear ſuſ- 
ceptible, His treatiſe, therefore, cannot be too much recommended to every perſon who 
wiſhes to make himſelfa complete maſter of the extenſive and various learning contained in 
the works of thoſe writers. The ſame may be ſaid of the writings of fir William Blackftone. 
Much uſeful information may be derived alſo from other writers on theſe ſubjects. 


But the reader, whoſe aim is to qualify himſelf for the praQice of his profeſſion, cannot be 
adviſed to extend his reſearches upon thoſe ſubjects very far. The points of feudal learning, 
which ſerve to explain or illuſtrate the juriſprudence of England, are few in number, and 
may be found in the authors we have mentioned. 


It is not impoſũble but further enquiries might lead to other intereſting diſcoveries. But 
the knowledge abſolately neceſſary for every perſon to poſleſs who is to praftiſe the law with 
credit to himſelf and advantage to his clients, is of ſo very abſtruſe a nature, and comprehends 
ſach a variety of different matters, that the utmeſt time, which the compaſs of a life allows 
far the ſtudy, is not more than ſufficient for the acquiſition of that branch of knowledge only; 
Rill leſs will it allow him to enter upon the immenſe field of foreign feudality. It were greatly 
to be wiſhed that ſome gentleman, poſſeſſed of ſufficient time, talents, and affiduity, would 
dedicate them to this ſtudy. Thoſe who have read the late doctor Gil ER T STEwarT's 
« View of Society in Europe, in its Progreſs from Rudeneſs to Refinement,” will lament 
that he did not purſue his enquiries on this ſubjet. From ſuch a writer, a work on this 
ſubject might be expected, at once entertaining, intereſting, and inſtruftive ; but ſuch 
a work is not to be expected from a praftiſing lawyer. Whatever may be the energies 
of his mind, bis induſtry, his application and activity, he will ſoon fee}, that to gain an 
accurate and extenſive knowledge of the law, as it is practiſed in our courts of juſtice, 
requires them all, Thus, on the one hand, the ſtudent will find an advantage in ſome 
degree of reſearch into feudal learning; on the other, he will feel it neceſſary to bound 
Eis reſearches, and to leave, before he has made any great progreſs in them, the Book of Fiefs, 
and its commentators, for Littleton's Tenures and fir Edward Coke's Commentary. 


If it were proper to enter into a further defence of Littleton, it might be done, by obſerving, 
that it muſt be a matter of great doubt, whether Hottoman ever ſaw, or Gatzert more than ſaw, 
the work they fo ſeverely cenſure, Hottoman, if he had read it, might think it inclegant and 
abſurd ; but he could nat think it malicious, or indicative of a diſpoſition to ſlander. Gaizert 
ſays Littleton ſpecifies twenty-five kinds of feudal ſervices. It is probable, that by ſervices he 
meant tenures: if he did, it is obvious that he confounded thoſe chapters of Littleton which 


+ This is uſually the firſt treatiſe printed in the general collection of his works. An abridgement of it was publiſhed in 1753 by 
Mr, Henrion de Penſey, under the title of © Traite des Fiefs de Da Moulin, Analyſe et Confer avec les autres Feudiſtes.“ 


the title of his work is, “ Traité des Matieres Feodales, tant pour le Pays Coutumier que pour celuy du Dioit ecrit, avec 
des Obſervations, Par Germain Antoine Guyot. Faris, 1738, and Ann. Suiv. 7 vol. in 4to.” 


$ Theorie des Matieres Feodales et Cenſuelles, ou l'on developpe la Chaine de ces Matieres, dans un Ordre et ſous un Aſped, 
qui en ſaciſitent Pintelligence, y repandent de nouvelle: Lumieres, et menent a des Definitions neuves des Contrats de Fiefs, & de 
« Cens. Par Monſicur Merck. 1725. Paris, 6 vol. in 8vo.” The firſt volume of this work contains an hiſtorical account 
of the riſe, progrels, and preſent ſtate of Fiefs in France. In 1756, Monfieur Bouquet publiſhed one volume of a work entitled, 
Le Droit Public de la France,” In his preface to it he promited to continue and complete it in two more volumes, but he is 
ſince dead, without having publiſhed any part of the continuation ; a circumſtance preatly to be regretted by the lovers of this 
Kind of learning, as the firft volume is executed in a moſt maſterly manner. The Engliſh reader will perhaps find it the moſt in- 
ter Ming and inſtructive work that has yet appeared on the ſubject in the French language. If the reader wiſhes to purſue his re- 
ſearches on the ſubject, he will fad ſome aſſiſtance from a ſmall work printed at Francfort in 1779, entitled, “ Juanncs Adami 
« opp Hitoria Juiis Scientiæ Romanz Feodalis Privatæ ac Publicz, 1 vol. $10,” 


IN 8 treat 


General obſervations 


PREFACE TO,THE.PRESBNT;8D1T1ON, 


treat of the nature of the feudal eſtate, with thoſe chapters which treat of the nature of the feudal 


tenure: in every other ſenſe the word Services, applied in this manner to Littleton's work, is 


without a meaning.—Beſides, he mentions Latin editions of Littleton, when no edition in 
that language ever appeared, 1 ve [919410 J bas 


7 


In fact, were it not for the general obſervations to which they naturally give riſe, neither 


the criticiſm of Hottoman nor that of Gatzert would have been noticed, 


| When doctor Cowell, in his Law Dictionary, cited the paſſage in queſtion from Hottoman, 
it raiſed univerſal indignation, and he expunged. it from the later editions of his book. It cer- 
tainly was unjuſt to impute it as a crime to doctor Cowell, that he inſerted this citation in his 
work; but, the manner in which it was received is a ſtriking proof of the high eſtimation in 
which Littleton's Treatiſe was held. Tx | 


The reputation of SIR EDWARD COKE's COMMENTARY is not inferior to that of the 


on fir Edward Coke's work which is the ſubject of it. It is objected to it, that it is deſective in method. But it ſhould 


Commentary. 


1 


be obſerved, that a want of method was, in ſome reſpects, inſeparable from the nature of the un- 
dertaking . During a long life of intenſe and unremitted application to the ſtudy of the laws of 


England, fir Edward Coke had treaſured up an immenſity of the moſt valuable common-law 
learning, This be wiſhed to prefent to the public, and choſe that mode of doing it, in which, 
without being obliged to dwell on thoſe doftrines of the Jaw which other authors might explain 
equally well, he might produce that profound end recondite learning which he felt himſelf to 
poſſeſs above all others. In adopting this plan, he appears to have judged rationa!ly, and 
conſequently ought not to be cenſured for a circumſlance inſeparable from it. 


It muſt be allowed, that the ſtyle of fir Edward Coke is ſtrongly tinged with the quaintneſs 
of the times in which he wrote; but it is accurate, expreſſive, and clear. That it is ſometimes . 
difficult to comprebend his As is owing, generally ſpeaking, to the abſtruſeneſs of his 
ſubject, uot to the obſcurity of his language, —lt has alſo been objected to him, that the au- 
thorities he cites do not in many places come up to the doctrines they are brought to ſupport. 
There appears to be ſome ground for this obſervation, Yet it ſhould not be forgot, that the 
uncommon depth of his learning, and acuteneſs of his mind, might enable him to diſcover 
connections and conſequences which eſcape a common obſerver. 


It is ſometimes ſaid, that the peruſal of his Commentary is now become uſeleſs, as many of 
the doctrines of law which his writings explain are become obſolete ; and that every thing uſeful 
in him may be found more ſyſtematically and agreeably arranged in modern writers. It muſk 
be acknowledged, that when he treats of thoſe parts of the law which have been altered fince- 
his time, his Commentary partakes, in a certain degree, of the obſoleteneſs of the ſubjects to 
which it is applied; but even where this is the caſe, it does not often happen that the doctrines 
laid down by him do not ſerve to illuſtrate other parts of the law which are flill in force. 
Thus, —there is no doubt bat the eaſes which now come before the courts of equity, and the 
principles upon which they are determined, are extremely different in their nature from thoſe 
which are the ſubje& of fir Edward Coke's reſearches. Yet the great perſonages who have 
preſided in thoſe courts, have frequently recurred to the doctrines laid down by fir Edward Coke, 
to form, explain, and illuſtrate their decrees. Hence, though portions charged upon real eſtates, 
for the benefit of younger children, were not known in Littleton's time, and not much known in 
the time of fir Edward Coke; yet on the points which ariſe reſpecting the veſting and payment 
of portions, no writings in the law are more frequently or more ſucceſsfully applied to than 
fir Edward Coke's Commentary on Littleton's Chapter of Conditions. It may alſo beobſerved, 
that notwithſtanding the general tenor of the preſent buſineſs of our courts, caſes muſt fre- 
quently occur which depend upon the moſt abſtruſe and intricate parts of the ancient law. © 
Thus the caſe of Jacob v. Wheare led to the diſcuſſion of eſcheats and uſes as they ſtood before 
the ſtatute of Henry VIII. and the caſe of Taylor v. Horde turned on the learning of diſſeiſins. 


But the moſt advantageous and, perhaps, the moſt proper point of view in which the me- 
rit and ability cf fir Edward Coke's writings can be placed, is by confidering him as the cen- 
tre of modern and ancient law,—The modern ſyſtem of law may be ſuppoſed to have taken 
its riſe at the end of the reign of king Henry VII. and to have aſſumed ſomething of a regu- 
lar form about the latter end of the reign of king Charles II. The principal features of this 
alteration are, perhaps, the introduction of recoveries ; conveyances to uſes z the teſtamentary 
diſpoſition by wills; the abolition of military tenures ; the ſtatute of frauds and perjuries ; 
the eſtabliſhment of a regular ſyſtem of equitable juriſdition ; the diſcontinuance of real ac- 
tions; and the mode of trying titles to landed property by ejectment. There is no doubt, but 
that, during the above period, a material alteration was eſfected in the juriſprudence of this coun- 
try: but this alteration has been effeted, not ſo much by ſuperſeding, as by giving a new di- 
reQion to the principles of the old law, and applying them to new ſubjects. Hence a knowledge 
of ancient legal learning is abſolutely recefſary to a modern lawyer. Now fir Edward Coke's 
Commentary apon Littleton is an immenſe repoſitory of every thing that is molt intereſting 


or uſeful in the legal learning of ancient times. Were it not for his writings, we ſhould ill 


have to ſearch for it in the voluminous and chaotic compilation of caſes contained in the 
Year- books; or in the dry, though valuable Abridgements of Statham, Ficzherbert, Brooke, 
and Rolle. Every perſon, who has attempted, muſt be ſenfible how very difficult and diſ- 
guſting it is, to purſue a regular inveſtigation of any point of law through thoſe works, 
The writings of fir Edward Coke have couſiderably abridged, if not entirely taken away, 
the necefiity of this labour. 


But 
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"Yar bis writings are not only a repoſitory of ancient learning; they alſo contain the outs 
Hes, of the principal doftriges 


a] doctrir of modern law. and equity, On the one hand, he delineates 
and explains the ancient ſyſtem of law, as it ſtood at the acceſhon of the Tudor line z on 
the other, he points out the leading circumſtances of the innovations which then began to 
take place. He ſhews the different reſtraints which our anceſtors impoſed on the alienation 
of landed property, the methods by which they were eluded, and the various modifications 
which property received after the free alienation of it was allowed. He ſhews, how the noto- 
rious and public transfer of property by livery of ſeifin was ſuperſeded; by the ſecret and 
refined mode of transferring it; introduced in conſequenice'vof the ſtatute of uſes; We may 
trace in his works the beginning of the diſuſe of real action ; the tendency in the nation 
to convert the military into ſocage tenures ; and the outlines of almoſt every other point bf 
modern juriſprudence. Thus his writings ſtand between, and connect the ancient and mo- 
dern parts of the law, and by ſhewing their mutual relation and dependency, diſcover the many 
ways by which they reſolve into, explain, and illuſtrate one another. 
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It has not yet been ſettled, and perhaps cannot now be ſettled, with any degree of preciſion, 
when the firſt EDITION of LITTLETON's work was ptinted. Sir Edward Coke's miſtakes 
reſpe&ing the Rohan edition, are pointed out in the note taken from the 12th edition to that part 
of his Preface. Doctor Middleton, in his Account of Printing in England, conjectures 
the edition by J. Lettou and W. Macklinia, to have been printed in 1481, and that it is the 
firſt edition. This makes the printing of the book to have been within ſix or ſeven years 
after Caxton's introduction of the art into England, and within twenty-four years after the 
firſt invention of it. Dr. Middleton's conjecture is ſupported by the concurrent circumſtance 
of the time when thoſe printers appear to have been in partnerſhip ; and no other edition 
bears evidence of a prior title to antiquity. Another edition of nearly equal Ppretenſions to 
precedence with the Lettou and Machlinia edition, has lately appeared from the library 
of the late William Bayntun, eſq. It has remained hitherto undeſcribed, and was probably 
unknown to all who have undertaken to notice the ſeveral editions of this work. At the end 
it is ſaid to be printed by Machlinia alone, then living near Fleet-bridge j from which, and other 
circumſtances, it is clearly diſtinguiſhable from the former edition. The letter uſed in printing 
it is leſs rude, and more like the modern Engliſh black letter, than the letter uſed in the joint 
edition of Lettou and Machlinia, and the abbreviations are much Teſs numerous. Theſe circum - 
ſtances afford ſome, though but a faint ground to ſuppoſe. it.; poſterior in date to the former. 
Mr. Hargrave has both theſe editions. In 1766, Monſ. Houard, an Avocat in the Parliament 
of Normandy, and Conſeiller Echevin of the town of Dieppe, publiſhed at Rouen in two volumes, 
the text of Littleton, with a French interpretation, notes, a gloſſary, and. Pieces Juſtificatives, 
Many editions of Littleton in French and in Engliſh only have bees publiſhed: in ſmall octavo, 
twelves, ſixteens, and twenty-fours. They are all of them yecy. inaccurate, | The French edition 
in 1585 is the firſt in which the ſections are numbered. An edition in French and Engliſh, in 
double columns, with a table ef the principal matters, was printed in duodecimo in 1671. 
Conſidering the univerſal eſtimation in which Littleton's work is held, and that it generally 
is the firſt work put into a ſtudent's hand, it is very ſingular, that fince the editions by Lettou 


and Machlinia, and the Rohan edition, no correct edition of it without the Commentary has yet 


Account of the edia 
tions of Littleton 
without the Com. 


mentary, 


been publiſhed. The reader will hear with pleaſure, that Mr. Hargrave has it in contem- j 
plation to favour the public with ſuch an edition, and to print it in ſuch a manner as will make 


it a typographical curiolity, | $ 


The firſt EDITION of SIR EDWARD COKE's COMMENTARY upon Littleton was pubs Editions of Littleton 
liſhed in his life-time, in 1628: it isvery incorrect. The ſecend edition was printed in 1629, and is with fir Edw. Coke's 
ſuppoſed to have been reviſed by the author. The ſubſequent editions, to the eighth ineluſively, Commentary . 


ſeem tohave been printed from the ſecond, without much variation. The ninth edition includes 
fir Edward Coke's Reading on Fines, and his Treatiſe on Bail and Mainprize. To the tenth edition 
are added, the Complete Copyholder, with many references. In the eleventh edition the book 
intitled the Olde Tenures is inſerted. At the end, both of the edition of Littleton by Lettou and 
Machlinia, and of that by Machlinia only, Littleton's work is called the . Tenores Novelli, to 
diltinguiſh it (ir is preſumed) from the Treatiſe of Olde Tcnutes. The eleventh edition has alſo 
ſeveral notes and additions, tending principally to ſhew the alteration of the law fince the time 


of Littleton and his commentator. The twelfth and laſt edition was publiſhed in 1738. 


Some obſervations upon it may be found in Mr. Hargrave's Addreſs to the Public on his un- 
dertaking the preſent edition. An abridgement of fir Edward Coke's Commentary waspub- 
liſhed in 1714, by Mr. Serjeant Hawkins ; ſhort but pointed obſervations are occaſionally in- 
troduced in ir, to explain the principles of the old law, and the alterations made in it by ſub- 
ſequent ſtatutes, 


Mr. Hargrave began the PRESENT EDITION, by publiſhing it in Numbers. Soon Preſent edition. 


after his publication of the Firſt Number, he was favored with lord chief juſtice Hale's ma- 
nuſcript notes. By an advertiſement prefixed to the Second Number, he io formed the public 
that they were very numerous, as far as the Chapter of Knight Service; that there were 
few on the ſubſequent parts of the work; that for the communication of them, he was 
indebted to the liberal ſpirit of a noble lord “, who, he oblerved, had ever diltinguiſhed 


The preſent Earl of Hardwickez 
himſelf 


4 


p 
f 


PREFACE TO THE PRESENT EDITION. 


hitnſelf as a zealous encourager of undertakings having the leaſt tendency to promote ſcience 
and learning; that in the original, ſome of the notes were in Latin, but molt of them in Las- 
French; and that it was thought molt convenient to give the latter ina literal Engliſh tranſla- 
tion. Upon the publication of the Second Number, Mr. Hargrave received from fir William 
Jones an account of ſome few various readings from tuo Engliſh menuſcripte of Littleton's 
Tenures. By an advertiſement prefixed to the Third Number he informed the public, that bath 
of theſe manuſcripts were in the public library at Cambridge, being marked D d 11. 60. and 
M m 52. ; that the firſt was written on vellum, and was imperfect at the beginning, and in the 
Chapter of Warranty; and that the ſecond, which ſeemed to be the moſt valuable, was written on 
paper, and had only one leaf torn, and that its antiquity appeared from the following note in 
the firſt page: | | 


Ile liber emptus fuit in cameterio Sti. Pauli 
London, 277 die Julii, anno regis E. 411. 2010, 108. Gd. 


that this date ſhewed that the manuſcript was of Littleton's time, July 20 E. 4. being in 
1481, which was the year before Littleton's death; that in referring to the manulcripts, that 
in vellum would be diſtinguiſhed by Vell. MS. and that in paper by Paper MS, With 
theſe aſſiſtances Mr. Hargrave completed that part of the edition which is executed by him. 
He then relinquiſhed the work, and, by an Advertiſement (which immediately precedes this 
Preface) he informed the public of it, and of the preſent editor's undertaking to continue the 
work. 


Soon after the publication of this Advertiſement, the preſent editor, through the obliging 
interference of John Holliday, eſq. of Lincoln's-Inn, with the executors of the will of the 
late fir Thomas Parker, was favoured with a copy of the notes of lord chancellor Nottingham 
and lord Hale upon this work. The following account is given of them in a note in fir 
Thomas Parker's own hand-writing : | | 4 


„The notes to this book, in my hand-writing (except one note in folio 26. b. and ſome 
1 modern caſes), were tranſcribed from a copy of the lord chancellor Nottingham's manufcript 
** notes, in the margin of his lord Coke's Commentary upon Littleton, which copy was made 
«« for the uſe of his ſon Heneage Finch, efq. ſolicitor-gencral, afterwards earl of Aylestord, 
c and is now in the poſſeſſion of the honourable Mr. Legge, to whoſe favour I am indebted for 
« theſe notes. 


„The notes in a different hand- writing were tranſcribed from a copy of lord chief. juſtice 
«© Hale's MSS. notes in the margin of Coke upon Littleton, preſented by lord Hale to the 
1 father of Philip Gybbon, eſq. which copy was made for the uſe of the honourable Charles 
% Yorke, eſq. his Majeſty's folicitor-general. The book in which the notes are in the hand- 
« writing of lord Hale, is now in the poſſeſſion of Mr. Gybbon ; and the book frem which 
ic theſe notes were tranſcribed by the favour of Mr. Yorke, is now in his poſſeſſion. 


T. PaK ER, 1758,” 


Under theſe circumſtances the THIRTEENTH EDITION has been completed in it 


form. 


When it became generally known that Mr, Hargrave had relinquiſhed the work, the pre ſent 
editor engaged in it; but he did not engage in it while there was the ſlighteſt probability of 
its being undertaken by any other perſon : and even then, he would not have engaged in 
it, if by doing ſo he incurred any obligation of completing Mr. Hargrave's undertaking in 
all its parts. He thought, an imperfe# execution of the remaining part of the work would 
be more agreeable to the public than none; that to preſent them with the remainics 
part of the text of Littleton and his Commentator, with /ome references and e 
notes, would be an acceptable offering io them. No other perſon appeared with any, and 
the preſent editor's performance does net prevent the exertions of any future adventurer. 


EAT CHARLES BUTLER. 
Nov. 4, 1787. 
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Proamium. 


UR author, a gentleman of an ancient and a fair-deſcended family 
de Littleton, took his name of a town fo called, as that famous 
chicf-juſlice fir John de Markham, and divers of our profeſſion, 

and others, have done, | | 


Thomas de Littleton, lord of Frankley, had iſſue Elizabeth his only 
child, and did bear the arms of his anceſtors, viz. argent a chevron between 
thice cſcalop-ſhells ſable. The bearing hercof is very ancient and ho- 
nourable; for the ſenators of Rome did wear bracelets of cſcalop-ſhells 
about their arms, and the knights of the honourable order of St. Michacl 
in France do wear a collar of gold in the form of eſcalop-ſhells at this day. 
Hereof much more might be ſaid, but it belongs unto others. 


With this Elizabeth married Thomas Weſtcote, eſquire, the king's ſer— 
vant in court, a gentleman anciently deſcended, who bare argent, a bend 
between two cotifles ſable, a bordure engrayled gules, bezanty. 


But ſhe being fair, and of a noble ſpirit, and having large poſſeſſions and 
inheritance from her anceſtors de Littleton, and from her mother, the 
daughter and heir of Richard de Quatermains, and other her anceſtors (ready 
means in time to work her own deſire), reſolved to continue the honour of 
ber name (as did the daughter and heir of Charleton, with one of the ſons 
of Knightly, and divers others), and therefore prudently, whilſt it was in 
her own power, provided by Weſtcote's aſſent before marriage, that her 
iſſue inheritable ſhould be called by the name of de Littleton. Theſe two 
had ifſue four ſons, Thomas, Nicholas, Edmund, and Guy, 


and four 
daughters. 5 


Thomas the eldeſt was our author, who bare his father's chriſtian- name 
Thomas, and his mother's ſurname de Littleton, and the arms de Littleton 
alſo; and ſo doth his poſterity bear both name and arms to this day. 


Camden, in his Britannia, ſaith thus: Thomas Littleton, alias Weſtcote, 
the famous lawyer, to whoſe Treatiſe of Tenures the ſtudents of the com- 
mon law are no leſs beholden, than the civilians to Juſtinian's Inſtitures, 


The dignity of this fair-deſcended family de Littleton hath grown up 
together and ſpread itſelf abroad by matches, with many other ancient and 
honourable familics, to many worthy and fruitful branches, whoſe poſtcrity 


flouriſh at this day, and quartereth many fair coats, and [*] enjoyeth fruitful 
and opulent inheritances thereby, 


The name and degree 
of our author, 


His arms. 


Inſtituted by Lewis 
the Elevemh, king of 
France, 9. E. 4. 1469. 


Thomas Weſtcote. 


- 


Our author bore his 
mother's ſurnamce. 


Camden. 

« 'The juſt ſhall flou- 
« xiſh like the palm- 
ce tree, and ſpread a- 
« hroad like the cedar 
« jn Libanus.“ Pſal. 
xcli. 11. 


[*] The beſt kind of 
quartering of arms. 
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Re was of the Inner-Temple, and read learnedly upon the ſtatute of V. 2, 
5 De denis conditicnalibus, which we have. He was afterward called ædſfatum 
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King's ſerieant, Rot. 
Pat. 33. H. 6. part 1. 
m. 16. 
Mich. 34. H. 5. fol. 3. a. 
Judge of the Com- 
mon Pleas, Rot. Pat. 
6. E. 4. part 1. . 1 ;. 


Knight of the Bath, 
15. E. 4. 


When he wrote this 
book, 

14. E. 4. tit, Gar- 
ranty 5, 


Litt. ScA. 692. 729 & 
740. 


The deceaſes of his 
com emporaries. 

[ He died 27. H. 6. 
[+] He died 39. II. 6. 
Le] Died 11. E. 4. 
[4] Died 16. H. 7. 
le] Died 7. E. 4. 

[ #] Ovealived our 
author, 

De ] Survived him alſo, 
1% Died 23. H. 6. 
/] Survived our au- 
thor. 

[4] Died 33 U. 6. 
|/] Died 18. H. 6. 
[m] Dicd 20, H. 6. 
A Removed 1. E. 4. 
o] Removed 5, E. 4. 
[p] Dad 21 E. 4. 


Queen Elizabeth. 


Inner-Temple. 
Clifford's-Iun, 
Lion's-Inn. 
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et grad ſervientis ad legem, and was ſteward of the court of the Marſhalſey of 
the king's houſhold, and ſor his worthineſs was made by king H. 6. his ſer- 
jeant, and rode juſtice of aſſiſe the Northern Circuit, which places he held 
under king E 4. until he, in the fixth year of his reign, conſtituted him one 
of the judges of the court of common pleas, and then rode Northamptonſhire 
Circuit. The ſame king, in the 15th year of his reign, with the prince, and 
other nobles and gentlemen of ancient blood, honoured him with the Knight- 
hood of the Bath. 

He compiled this book when he was judge, after the fourteenth year of 
the reign of king E. 4. but the certain time we cannot yet attain unto, but (as 


we conceive) it was not long before his death, becauſe it wanted his laſt hand; 


« for that tenant by elegit, ſtatute-merchant, and ſtaple, were in the table of 
« the firſt printed book, and yet he never wrote of them *”. 

Our author, in compoſing this work, had great furtherance in that he 
flouriſhed in the time of many famous and expert ſages of the law, [a] Sir 
Richard Newton, [2] fir John Priſot, {c} fir Robert Danby, fd] fir Thomas 
Brian, [e] fir Pierce Ardern, [F) fir Richard Choke, [#] Walter Moyle, 
[+] William Paſton, [i] Robert Danvers, [&] William Aſcough, and other 
juſtices of the court of common pleas : and of the king's-bench, [I] fir 
John June, [zu] fir John Hody, [z] fir John Forteſcue, [o] fir John Mark- 
ham, [p] fir Thomas Billing, and other excellent men flouriſhed in his 
time. 


And of worldly bleſſings I account it not the leaſt, that in the beginning 
of my ſtudy of the laws of this realm, the courts of juſtice, both of equity 
and of Jaw, were furniſhed with men of excellent judgment, gravity, and 
wiſdom. As in the chancery, fir Nicholas Bacon, and after him fir Thomas 
Bromley. In the exchequer- chamber, the lord Burghley, lord high treaſurer 
of England, and fir Walter Mildmay, chancellor of the exchequer. In the 
king's bench, fir Chriſtopher Wray, and after him fir John Popham. In the 
common pleas, fir James Dyer, and after him fir Edmund Anderſon, In the 
court of exchequer, fir Edward Saunders, after him fir John Jeffery, and 
after him fir Roger Manwood, men famous (amongſt many others) in their 
ſeveral places, and flouriſhed, and were all honoured and preferred by that 
thrice noble and virtuous queen Elizabeth of ever bleſſed memory. Of 
theſe reverend judges, and others their aſſociates, I muſt ingenuouſly confeſs, 
that in her reign I learned many things, which in theſe Inſtitutes J have 
publiſhed : and of this queen I may ſay, that as the roſe is the queen 
of flowers, and ſmelleth more ſweetly when it is plucked from the branch, 
ſo I may ſay and juſtify, that ſhe by juſt deſert was the queen of queens, 
and of kings alſo, for religion, piety, magnanimity, .and juſtice ; who now 
by remembrance thereof, ſince Almighty God gathered her to himſelf, is 
of greater honour and renown than when ſhe was living in this world. You 
cannot queſtion what roſe I mean ; for take the red or the white, ſhe was 
not only by royal diſcent and inherent birth-right, but by roſial beauty alſo, 
heir to both, 

And though we wiſh by our labours (which are but cunabula legis, the 
cradles of the law) delight and profit to all the ſtudents of the law, in their 
beginning of their ſtudy (to whom the Firſt Part of the Inſtitutes is intended), 
vet principally to my loving friends, the ſtudents of the honourable and 
worthy ſocictics of the Inner-Temple, and Clifford's-Inn, and of Lion's-Inn 
alſo, where I was ſome time reader. And yet of them more particularly to 


„ That Littleton did intend to write of thoſe tenancies, is plain from the 29ſt and 324th Sections; but it may 
be juſtly queſtioned whether the fact alledged by my lord Coke, to ſupport his opinion, be true ; becauſe in the 
copy ot the Rohan edition, now in 1 incoln's-Inn Library, and in that at thi» time in the bookſcile s cuſtody, 
the Table mentions nothing concerning theſe tenancies ; nor does it ſeem probable that there ever was any other 


Table, both the Copies appearing on the niceſt examination to be complete, AN 
241. of the preſent edit, 


oteto 11th edit. Ste aljo Note on Sect, 


ſuch 
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ſuch as have been of that famous univerſity of Cambridge, alma mea mater: 
And to my much-honoured and beloved allies and friends of the county of 
Norfolk, my dear and native country; and to Suffolk, where I paſſed my 
middle age ; and of Buckinghamſhire, where in my old age | live. In which 
counties, we, out of former collections, compiled theſe Inſtitutes. But now 
return we again to our author, | 


He married with Johan, one of the daughters and coheirs of William 
Burley, of Broomſeroft- caſtle, in the county of Salop, a gentleman of an- 
cient diſcent, and bare the arms of his family, argent, a feſs checkie or and 
azure, upon a lion rampant ſable, armed gules ; and by her had three ſons, 
fir William, Richard the lawyer, and Thomas, 


In his life-time, he, as a loving father and a wiſe man, provided matches 
for theſe three ſons, in virtuous and ancient families, that is to ſay, for his ſon 
fir William, Ellen, daughter and coheir of Thomas Welſh eſquire, who by her 
had iſſue Johan his only child, married to fir John Aſton of Tixal, knight: 
and for the ſecond wiſe of fir William, Mary the daughter of William Whit- 
tington eſquire, whoſe poſterity in Worceſterſhire flouriſh to this day, For 
Richard Littleton his ſecond fon, to whom he gave good poſſeſſions of in- 
heritance, Alice, daughter and heir of William Winſbury of Pilleton-Hall 
in the county of Stafford efquire, whoſe poſterity proſper in Staffordſhire to 
this day. And for Thomas his third ſon, to whom he gave good poſſeſſions 
of inheritance, Anne, daughter and heir of John Botreaux eſquire, whoſe 
pollerity in Shropſhire continue proſperoully to this day. Thus advanced he 
his poſterity, and his poſterity, by imitation of his vertues, have honourcd 
him. 


He made his laſt will and teſtament the 22d day of Auguſt, in the twenty. 
firſt year of the reign of king Edward the fourth, whereof he made his 
three ſons, a parſon, a vicar, and a ſervant of his, executors; and conſti— 
tuted ſuperviſor thereof, his true and faithful friend, John Alcock, doctor 
of law, of the famous univerſity of Cambridge, then biſhop of Wor. 
ceſter; a man of ſingular piety, devotion, chaſtity, temperance, and holi- 
neſs of life; who amongſt other of his pious and charitable works, founded 
Jeſus College in Cambridge ; a fit and a faſt friend to our honourable and 
vertuous judge, | 


He left this life in his great and good age, on the 23d day of the month 
of Auguſt, in the ſaid twenty-firſt year of the reign of king Edward the 
fourth: for it is obſerved for a ſpecial bleſſing of Almighty God, that few 


or none of that profeſſion die inteſtatus et improles, without will, and without 


child ; which laſt will was proved the 8th of November following, in the 
Prerogative Court of Canterbury, for that he had bona notabilia in divers 
dioceſſes. But yet our author liveth ſtill in ore omnium juriſprudentium. 


Littleton is named in 1. H. 7. and 21. H. 7. Some do hold, that it is no 
error either in the reporter or printer; but that it was Richard the fon of 
our author, who in thoſe days profeſſed the law, and had read upon the ſta- 
tute of V. 2. quia multi per malitiam, and * unto whom his father dedicated 


his book: and this Richard died at Pilleton-Hall in Staffordſhire, in 
9. H. 8. 


The body of our author is honourably interred in the cathedral church 
of Worceſter, under a fair tomb of marble, with his ſtatue or portraiture 
upon it, together with his own match, and the matches of ſome of his an- 
ceſtors, and with a memorial of his principal titles; and out of the mouth 
of his ſtatue proceedeth this prayer, Fili Dei miſerere mei, which he himſelf 
cauſed to be made and finiſhed in his life-time, and remaineth to this day. 
His wife Johan, lady Littleton, ſurvived him, and left a great inheritance 
of her father, and Ellen her mother, daughter and heir of John Grendon 
elquire, and other her anceſtors, to fir William Littletoa her ſon, 


This 


His marriage. 
His iſſue. 


The re- eſtabliſumen“ 
ot his poſterity, by the 
matches of his three 


ſons with virtue and 
good blood. 


He gave poſſeſſions of 
inheritance to his 
younger ſons for their 
better advancement, 


His laſt will. 


His executors, his ſa- 
per vier- 


His age. 
His departare; 


1. H. 7. fol. 27. 
21. II. 7 tol. 32. by 
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When this work was This work was not publiſhed in print, cither by our author himſelf, or 
pubuthed, 


Richard his ſon, or any other, until after the deccaſes both of our author 
and of Richard his ſon. For I find it not cited in any book or report, be- 
fore fir Anthony Fitzherbert cited him in his Nataze hretium; who publiſh— 
ed that Look of his Natura Brevium in 26. H. 8. Which work of our author, 
in reſpect of the excellency thereof, by all probability ſhould have been 
cited in the reports of the reigns of E. 5. R. 3. II. 7. or H. 8. or by St. 
Jermyn in his book of the Doctor and Student +, which he publiſhed ia the 
three and twentieth year of H. 8. if in thoſe days our author's book had 


Note. been printed. And yet you ſhall obſerve, that time doth ever give greater 


authority to works and writings that are of great and profound learning, 


When this work was than at the firſt they had, The firſt impreſſion that I find of our author's 
firlt imprinted. 


book was at Roan in France, by William de Tailier (for that it was written 
in French) ad inſtantiam Richardi Pinſon, at the inſtance of Richard Pinton, 
the printer of King H. 8. before the ſaid book of Natura Brevium was pub- 
liſhed ; and therefore upon theſe and other things that we have ſecn, we are 
of opinion, that it was firſt printed about the four and twentieth year of the 
reign of king H. 8. ſince which time he had been commonly cited, and (as 
he deſerves) more and more highly eſteemed #*, 


His picture. He that is deſirous to ſce his picture, may in the churches of Frankley. 


and Hales-Owen, ſee the grave and reverend countenance of our author, 
the outward man; but he hath left this book, as a figure of that higher and 


The figure of his nobler part, that is, of the excellent and rare endowments of his mind, ef- 
mind, 


pecially in the profound knowledge of the fundamental laws of this realm, 
He that diligently reads this his excellent work, ſhall behold the child and 
figure of his mind, which the more often he behoids in the viſual line, and 


* This opinion of my lord Coke's, concerning the time of the firſt impreſſion of Littleton's Tenures, although it 
hath ben followed by fir William Dugdale, in his O, 7gies Furidicia'ts, aud by biſhop Nicholſon, in his [ittori. al 
Library, is certainly erroneous ; for it appears by two copies now in the bookſel'er's cuſtody, that they were 
pr nted twice at London in the year 1528, once by Richard Finfon, and again by Robert Redmayne ; and that 
was the nineteenth year of the reign of II. 8. To determine certain:y when the Rohan edition was publithed, is 
almoſt impoſſible ; and before any conjectures can be oftered on that ſubject, 'twill be necefſiry to conlider how 
coueluſi ve the arguments his lordſhip draws from our author's not being cited as authority in the books be mentions 
may be : it either proves what his lordflip uſes it for, or elſe that Litileton's authority was not then ſo well eſta- 
bliſhed as *tis now (for which he gives us here a very good reaſon) : and that this laſt is true, the aforcſaid editiors 
do ſufficicatly evince, for their titles and concluſions run thus: “ Littleton's Tenures, newly and mott truly cor- 
«© rected.” And in the end, Eapliciunt tenores Littleton! cum alterationibus corundem et edditionibus novis, necnon cunt 
aliis non minus utilioribus : Nay, theſe very additions are incorporated into the book itſelf, nor are they diſtinguifh'd 
by any mark from the Original. The weakneſs of this argument will further appear, if it ſhould be applied to the 
diſcovering the time my lord Coke's Commentary on Littleton was firſt publiſhed, for this was not cited as au- 
thocity for tome time af.er its publication, The old editions abovementioned. Pynſon's and Le Tall-ur's name, 
and the manner Littleton is printed in at Rohan, ſcem to be the only meins of diſcovering what we ſeek. From 
thoſe editions we may collect, not only that the Rohan impreſſion is older than the year 1528, but alſo by what 
occurs in the beginning and end of them, that there had been other impreſſions of our author. From Pynſon's 
name at the end of the Rohan edition, it may be concluded that he would not have engaged his friend William 
Le Talleur to have printed Litt eton at Rohan, had he ever before printed any books in French; and that he 
printed an Abridgment of the Statutrs, part of wh'ch is in French, in the ycar 1499, appears by one cf thoſe 
books now in the fame perſ:n's cuſtody. Statham's Abridgment has Lis name to it, but there is no date, yet it 
being printed with the ſame ti pes, and in the ſame manner, Littleton was at Rohan, and as it is a larger book, 
it is highly probable *rwas printed ſome time aſter the publication of Littleton's Tenure, and that Py nſon's ſucceſs 
in the lefler undertaking induced him to venture on the greater; which in thoſe days was the work of two cr 
thre years. William Le Talleur printed a Chronicle of the Dutchy of Normandy, as appears by his name and 
evpher at the end thereof, and the date in the beginning in the year 1487. The book itſelf is printed without any 
title-page, initial letter of the chapters, number of the leaves or year, and in a character much reſembling 
writing, and with ſuch abbreviations as are uſed in manuſcripts : all which %is well known to thoſe who have ſeen 
many old books, are undoubted proofs of a book's being printed when that art was in its infancy, Upon the whole 
it may certainly be concluded, that the book was printed ſome years before 1487; b:cauſe the abovementioned 
Chronicle, which hath not ſuch marks of antiquity, was printed in that year; and from what has been obſ-rved 
concerning the manner 'tis printed in, it will be thought by thoſe who are verſed in ancient books, to have besen 
pi liſhed ten years before that time. Note to the 11th Edition, 


+ This book appears to have been ft publiſhed by J. Raſte!!, 1323. Ames, 
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well obſerves him, the more ſhall he juſtly admire the judgment of our 
author, and increaſe his own. This only is defired, that he had written of 
other parts of law, and eſpecially of the rules of good pleading, (the heart- 


ſtring of the common law) wherein he excelled : for of him might the 
ſaying of our Engliſh poet be verified : 


Thereto he could indite and maken a thing; 
There was no wight could pinch at his writing: 


So far from exception, as none could pinch at it. This ſkill of good 
pleading, he highly in this work commended to his fon, and under his name 
to all other ſtudents ſons of his law. He was learned allo in that art, which 
is ſo neceſſary to a compleat lawyer; I mean of logick, as you ſhall perceive 
by reading; of theſe Inflitutes, wherein are obſerved his ſyllogiſms, induc- 
tions, and other arguments; and his definitions, deſcriptions, diviſions, ety- 
mologies, Gerivations, ſignifications, and the like, Certain it is, that when 
a great learned man (who 15 long in making) dieth, much learning dicth 
with him. 


That v. hich we have formerly written, that this book is the ornament of 
the common law, and the moſt perfect and abſolute work that ever was writ- 
ten in any humane fcience; and in another place, that which I affirmed and 
took upon me to maintain againſt all oppoſites whatſoever, that it is a work 
of as abſolute perfection in its kind, and as free from error, as any book that 
I have known to be written of any humane learning, ſhall to the diligent and 
obſerving reader of theſe Inſtitutes be made manifeſt, and we by them 
(which is but a Commentary upon him) be deemed to have fully ſatisfied 
that, which we in former times have ſo confidently affirmed and aſſumed. 
His greateſt commendation, becauſe it is of greateſt profit to us, is, that 
by this excellent work, which he had ſtudiouſly learned of others, he fairh- 
fully taught all the profeſſors of the law inſuccceding ages. The victory is 
not great to overthrow his oppoſites, for there never was any learned man in 
the law, that underſtood our author, but concurred with me in his commen- 
dation: Habet enim juſtam venerationem quicquid excellit; for whatſocver excel- 
leth hath juſt honour due to it. Such as in words have cadeavourcd to offer 
him dilgtace, never underſtood him, and therefore we leave them in their 
ignorance, and wiſh that by theſe our labours they may know the truth and 
be converted, But herein we will proceed no further, for, Stultum eſt ab- 


ſurdas opinionzs accuratius refellere. It is meer folly to confute abſurd opinions 
with too much curiolity, 


And albeit our author in his Three Books cites not many authorities, yet 


he holderh no opinion in any of them, but is proved and approved by theſe 
two faithful witneſſes in matter of law, authority and reaſon. Certain it 
is, when he raiſeth any queſtion, and ſheweth the reaſon on both ſides, the 
latter opinion is his own, and is conſonant to law. We have known many of 
his caſes drawn in queſtion, but never could find any judgment given againſt 


any of them, which we cannot affirm of any other book or edition of our 


law. In the reign of our late ſovereign lord king James of famous and 
ever bleſſed memory, it came in queſtion upon a demurrer in law, Whether 
the releaſe to one tieſpaſſer ſhould be available or no to his companion? 
Sir Henry Hobart, that honourable judge and great ſage of the law, and 
thoſe reverend and learned judges, Warburton, Winch, and Nichols, his 
companions, gave judgment according to the opinion of our author, and 
openly ſaid, that they owed ſo great reverence to Littleton, as they would 
not have his cafe diſputed or queſtioned : and the like you may find in this 


Part of the Inſtitutes. Thus much (though not ſo much as his due) have 


we ſpoken of him ; both to ſet out his life, becauſe ke is our author, and for 
the imitation of him by others of our profeſſion, 
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Good pleading. 
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We have in theſe Inſtitutes endeavoured to open the true ſenſe of every of 
his particular caſes, and the extent of every of the ſame, either in expreſs 
words, or by implication; and where any of them are altered by any latter 
act of parliament to obſerve the ſame, and wherein the alteration conſiſteth, 
Certain it is, that there is never a period, nor (for the molt part) a word, nor 
an &c. but affordeth excellent matter of learning, But the module of 4 
preface cannot expreſs the obſervations that are made in this work, of the 
deep judgment and notable invention of our author. We have by compa- 
riſon of the late and modern impreſſions with the original print, vindicated 
our author from two injuries: Firſt, from divers corruptions in the late and 
modern prints, and reſtored 6ur author to his own : Secondly, from all ad- 
ditions and encroachments vpon him, that nothing might appear in his 


work but his own x. 


Our hope is, that the young ſtudent, who heretofore meeting at the firſt, 
and wreſtling with as difficult terms and matter, as in many years after, was 
at the firſt diſcouraged as many have been, may, by reading theſe Inſtitutes, 
have the difliculty and darkneſs both of the matter, and of the terms and words 
of art in the beginning of his ſtudy, facilitated and explained unto him, to 
the end he may proceed in his ſtudy chearfully and with delight; and there- 
ſore I have termed them Inſtitutes, becauſe my defire is, they ſhould in— 
ſtitute and inſtru the ſtudious, and guide him in a ready way to the 
knowledge of the national laws of England. 


This Part we have (and not without precedent) publiſhed in Engliſh, 
for that they are an introduction to the knowledge of the national law 
of the realm; a work neceſſary, and yet heretofore not undertaken by 
any, albeit in all other profeſſions there are the like. We have left our 
author to ſpeak his own language, and have tranſlated him into Engliſh, 
tothe cnd that any of the nobility or gentry of this realm, or of any 
other eſtate or profcfiion whatſoever, that will be pleaſed to read him and 
theſe Inſtitutes, may underſtand the language wherein they are written, 


I cannot conjecture that the general communicating of theſe laws in the 
Engliſh tongue can work any inconvenience, but introduce great profit, 
ſeeing that Jenorantia juris non exciſat, Ignorance of the law exculeth not. 
And herein Iam juſtified by the wiſdom of a parliament ; the words where- 
of be, * That the laws and cuſtoms of this realm the rather ſhould be rea- 
& ſonably perceived and known, and better undeiſtood by the tongue uſed 
c jn this realm, and by ſo much every man might the better govern himſelf 
e without offending of the law, and the better kcep, ſave and defend his 
ce heritage and poſſeſſions. And in divers regions and countries, where the 
* king, the nobles, and other of the ſaid realm have been, good governance 
and full right is done to every man, becauſe that the laws and cuſtoms be 
learned and uſed in the tongue of the country:“ as more at large by the 
ſaid act, and the purview thereof may appear: Et neminem oportet efſe ſapien- 
torem legibus, No man ought to be wiſer than the law. 


And true it is that our books of reports and ſtatutes in ancient times were 
written in ſuch French as in thoſe times was commonly ſpoken and written by 
the French themſelves. Bur this kind of French that our author hath uſed, 
is moſt commonly written and read, and very rarely ſpoken, and therefore 
cannot be either pure, or well pronounced. Yet the change thercof (hav- 
ing been ſo long cuſtomed) ſhould be without any profir, but not without 
great danger and difficulty : for ſo many ancient terms and words drawn 
from that legal French, are grown to be vacabula artis, vocables of art, ſo 
apt and ſignificant to expreſs the true ſenſe of the laws, and are ſo woven in 
the laws theinſelves, as it is in a manner impoſſible to change them, neither 


ought legal terms to be changed. 


* Sce the additions to thi: new edition, No, 74 and $1, Note to tHe 11) edit. 


In 


In ſchool divinity, and amongſt the gloſſographers and interpreters of the 
civil and canon laws, in logick, and in other liberal ſciences, you ſhall 36. F. 3. ub. ſupr; 
meet with a whole army of words, which cannot defend themſelves in bello 
grammaticali, in the grammatical war, and yet are more ſignificant, com- 


pendious, and effectual to expreſs the true ſenſe of the matter, than if they 
were expreſſed in pure Latin, 


This work we have called “ The Firſt Part of the Inſtitutes,” for two Wherefore called the 
cauſes : Firſt, for that our author is the firſt book that our ſtudent taketh Fart. 
in hand : Secondly, for that there are ſome other Parts of Inftitutes not yet 
publiſhed, (viz.) The Second Part, being a Commentary upon the ſtatute 
of Magna Charta, Weſtm. 1. and other old ſtatutes. The Third Part treateth 
of criminal cauſes and pleas of the crown: which Three Parts we have, by 
| the goodneſs of Almighty God, already finiſhed. The Fourth Part we have 
1 pur poſed to be of the juriſdiction of courts : but hereof we have only col- 
lected ſome materials towards the raiſing of ſo great and honourable a 
building. We have by the goodneſs and aſſiſtance of Almighty God, 
brought this twelfth work to an end: in the eleven books of our Reports 
we have related the opinions and judgments of others; but herein we have 
ſct down our own, | 
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t Before I entered into any of theſe Parts of our Inſtitutes, I acknowledging 

: mine own weakneſs and want of judgment to undertake ſo great works, di- 

? reed my humble ſuit and prayer to the Author of all goodneſs and wiſdom, 
out of the Book of Wiſdom ; Pater & Deus miſericordiæ, da mibi ſedium tua- Ib. flap. aps Te; 
rum aſſiſtricem ſapientiam, mitte eam de Celis ſanctis tuis & a ſede magnitudinis tuæ, verl. 4. 10. 

"7 ut mecum fit & mecum laboret, ut ſciam quid acceptum fit apud te! © Oh Father 

e and God of mercy, give me Wiſdom, the aſſiſtant of thy ſeats ! Oh ſend 
< her out of the holy heavens, and from the ſeat of thy greatneſs, that ſhe 
e may be preſent with me, and labour with me, that I may know what is plea» 
* fing unto thee.”” Amen, 


Our author hath divided his whole work into Three Books. In his Firſt he 


hath divided eſtates in lands and tenements, in this manner: for res per divi- p,gon, 
Sionem melius aperiuntur. ä 
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A Figure of the Diviſion of Poſſeſſions. 
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Fee - tail. | 
Z Special, 
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[“] See the firſt re- 
mark to the Preface. 


Regula. 
Incivile eſt parte una 


perſpedta, tota re non 


cognila, de ea Judi- 
e. 


L For term of life of another. 


Tenant for years, or half a year, &c. 


Expreſſed, 


Under the ſtate of frechold. 
— 


| Tenant at will, 
| | Implied, 


C By cuſtom, theſe may be ſo divided as eſtates have been by the common law. 


Our author dealt only with the eſtates and terms aboveſaid : ſomewhat 
we ſhall ſpeak of eſtates by force of certain ſtatutes, as of ſtatute-merchant, 
ſtatute- ſtaple, and elegit, (whereof our author intended to have written) [ 
and likewiſe to executors to whom lands are deviſed for payment of debts, 
and the like. | 


I ſhall deſire, that the learned reader will not conceive any opinion againſt 
any part of this painful and large volume, until he ſhall have advitedly 
read over the whole, and diligently ſearched out, and well conſidered of the 
ſeveral authorities, proofs and reaſons which we have cited and ſet down 
for warrant and confirmation of our opinions throughout this whole 
work, | 


Mine advice to the ſtudent is, that before he read any part of our Com- 
mentaries upon any Section, that firſt he read again and again our avihor 
himſelf in that Section, and do his beſt endeavours, firſt of himſelf, and then 
by conference with others, (which is the life of ſtudy) to underſtand it, and 
then to read our Commentary thereupon, and no more at any one time 
than he is able with a delight to bear away, and after to meditate thereon, 
which is the life of reading. But of this argument we have for the better 
direction of our ſtudent in his ſtudy, ſpoken in our Epiſtle to our Firſt Book 
of Reports. | : 


And albeit the reader ſhall not at any one day (do what he can) reach to 
the meaning of our author, or of our Commentaries, yet let him no way 
diſcourage himſelf, but proceed; for on ſome other day, in ſome other place, 
that doubt will be cleared. Our labours herein are drawn out to this great 
volume, for that our author is twice repeated, once in French, and again 
in Engliſh, 
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Synopſis totius Littleton Analytice. 


By the common law, as Fee Simple Book I. Chap. 1. 


Inheritance ö Fee Taile Fe £ 2 
By ſtatute, as J Fee Taile after poſſibility | 
ot iſſue — 1 4 6 3. 
Eſtates of. 
| By the Curteſy = 4. 
The act of law: tenant 
| Freehold by 985 „% 5+ 
Agreement between party and party; as 
[eel of enant for Life - - - N 6. 
free hold 3 Des p N 
Reaſon of mixture with IF Pp — arcenary, Book III. Ch. 1, 2. 
| other poſlefſions, ſcil. by 2? } pu pe FORTY N 
A 3 3 | Both, Tenancy in Common 4. 
| * 100 - - - Lay itſelf 
| atifying ſtrengthens the : 
Certaine of eſtates $ eſtate alread Ry 15 
qualifica- | by the act Intituled | eftabliſhed, as arranty 13. 
tions of < , of - 5 by right, 
| eſtates by Parties] þ, adding a ſurer | Releaſe 8. 
J | y 8 
Titles s other and better title 4 Confirma- 
| WF 3 | thereunto, as tion 9. 
_— Intereſted in the poſſeſſion, as Attornement 10. 
| The de- Diſcontinuances of a right — 3 
ſtruction . manner how by deſcent 6. 
] of eſtates Continuance of a wrong; ; 
by the - »- } means how to prevent it 
by continual claim 7. 
| Either, according to the performances or non performances thereof, 
| | as Conditions - 8:5 - „ 6. 
. > Chattell, J Reall. Certain, Tenant for years ..* > a NE - L. 3. 
Perſonall. J Uncertain, Tenant at wil! . 8, 9, 10. 
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| " Spiritual, Frankalmoigne oo fe tne |< 6. 
Tenures, ſcil. the ſer- | 
vices which are as it |. not continued in the line — 9 bÞ 
were the bond be- J Other lords 3 Homage J continued in the line of the lord and 
ty ixt the lord and te- alſo of theſe | Bodies tenant, called Homage Aunceſtrell 7, 
nant whereby lands | tenements, <4 Fly dd 80 
| are held to which are Tempo- 
ral, to be 3 generally throughout the realm E 
performed Y Goods ents -- 3. 
by their 
C particularly in private places, Burgage «+ 10. 
Eſcuage 3. 
Both theſe tenants bring N Knights Service 4. 
Bond Villenage + - 21 
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Fee Simple. Lib, 1. Cap. x, 


The reaſon of the denomination, dum fimplex, Lereditas ligitima, f. 1. 


| | The nature The name. The uſual appellation thereof by this word fee without addition, 293. 
| of this eſtate 
þ ſ in reſpect of | The quality of the eſtate, It is the greateſt a man can have, 11. 
| | The firſt obtaining thereof } The means how by one's own act, 12. 
| The words of force, /i. his heires, 1, 
| e 1 The next beircollaterallof 
| The generall rules thereof 4 blood ſhall in- 
8 erit, Y. 2. 

1 "Purchaſe; 2 | None of the half blood as 
where The con- heir; and therefore the 
note tinuing of < uncle or filter ot the 

it, being whole blood, if the 
gotten by 3 | brother had poſſeſſion, 
Fee ſimple; | | inheri- ſhall be preferred before 
in which 1 tance; in the brother of the half 
note | which L blood, 6, 7, 8. 
j note The degrees (Brethren. The eldeſt, 5. 
— thereof de · i Lands may lineally de- 
tween ſcend, but not aſcend in 
8 . 1 the right line, as to fa- 
| | Abſolute, ther or other anceſtor, 
fl obrained by 4 but ſhall rather eſcheate 
. Others. to the lord, 3. ' 
2 | The heir of the part of the 
father ſhall firſt inherit, 
| | and then on the part of 
the mother, 4. 
. 2 | Deſcent, the inheritance whereof goeth as before of lands purchaſ-d, but that it 
— 18 4 ſhall always continue in the 1 of the anceſtor from whom it did come; and 
is : 3 . for default of ſuch iſſue ſhall eſcheat to the lord, 4. ; 
E of things in manuall poſ- 
ſeſſion, occupation, or 
3 | Suits ; where obſerve the manner of pleading, that receipt, in his own de- 
he was ſeiſed meſne as f fee. 
| \ of other things «s of fee, 10. 
| Determinable upon contingency ; as if a man have lands to him and his heir as long as Paul's 

| fandeth ; but it is not ſo of chattells, for they go always to the executors, 740. 

w 
| Fee Taile. Lib. 1. Cap. 2. 
| The reaſon of the name, il. it is called fee taile, becauſe entailed. t. Limited how long it full 
continue; for if the iſſue in taile faile, the donor or his heirs may enter as in their reverſion, 16, 19. 

. uali : 

1 The 10 2 + Their tenure, til. the donees hold of the donors by ſuch ſervices as they hold 
of th The incidents . . He 
in a: of the lord paramount; but donees in frankmarriage hold by fealty only, untill 

| 1 2 38 the fourth degree be paſt, 19, 20. 138. 

* . The conveyance to this eſtate, ſcil. by heirs entailed only, 

wins 2% f General, When lands are given to a man or wo- 
man and the heirs of his or their body, 
14, 15. 


Fee taile; | 


1 1 The divers 
ſorts thereof; 
for ſome are 


« © * an 
9 24 V 

* 

| 


4 


> the ſtatute, 


By the equity of 


By expreſs words of the ſtat. of 
Welt, 2. c. 1. f. 13. and theſe are fee ſimple, 31. 


For if there be no certain body limited, it is 


Expreſsly, when the body of the baron and 

feme is limited, 16, 
Speciall 
— Inclufirely, when lands are given in frank- 


marriage, 17. And this eſtate was at com- 
mon law, 271, 


With a diſtinction to the ſex ; as to {rae only, 21. 23, 24, 25s 


Females only, 22. 


For the will of the donor is to be obſerved, 22. 


When lands are given to baron and feme and the heirs of 
the body of the baron, the feme hath an eſtate for life, 
and the baron in taile generall, 26 ; but if it were given 
to baron and feme and the heirs of the baron which he 
{1111 beget of the body of the ſeme, he hath taile ſpecial, 


[ Without; as 3 and ſhe an eſtate for liſe, 25. 


When to a man and to the heirs which he ſhall engender 
on the body of his wife, he hath taile ſpecial, and the 
nothing, 29. 33. 53. 
When a man hath iflue a ſon and dieth, and lands are given 
þ to the ſon and to the heirs of the father's body begotten, zo. 
and many ſuch there be by equity of the ſtatute, 30. 


( i 


Tenant in Taile after Poſſibility of Iſſue extinct. Lib, 1. Cap. 3. 


Y Is when lands are given in ſpecial taile, and one of the donors or the man ar woman of whoſe body the iſſue in taile is limited 
'Y to proceed dieth, there being no iſſue in taile in life, then the ſurviving donee is thus called, becauſe there is no pollibiliry 
| left of having iſſue iaheritable to the land, 5. 32, 33, 34. | 


* 


Tenant by the Curteſy of England. Lib. 1. Cap. 4. 


fs when one taketh a feme inheritrix to wife, in whoſe right he was ſeiſed of lands, and by whom he hath or hath had iſſue 
born alive, which by poſſibility might inherit thoſe lands after her death, for he is tenant by the curteſy of England, 5. 35. 
The feaſon of che denomination, cil. becauſe uſed in no other country but in England, 35. 5 


* 


Dower. Lib. 1. Cap. 5. 


Of what lands a woman ſhall be endowed, eil. of the third part of all 
; ſuch which her huſband had during the coverture, if he held them 
not jointly with others, 45. and if ſhe were at the death of her 
huſband of the age of uin years, 36. Sed guœre, if this be neceflury 
to the endowment ad iam cccleſie et ex ſenſu patris 42. It any 
Common; iſſue which is or by poſſibility might have been begotten on her 
where note Y body, might by poſſibility have been heir, 36. 53+ he ſhall be tenant 
by curteſy, if the iſſue might have been her heir, 52. 


In ſeveralty, if the lands were not held in com- 
By the operation , In what manner J man, 36. 44. 7 
ot che law. | to hold; } By affignment, if it were not certain which ſhe 
ſhowld have, 43. | 


Cuſtomary ; where according to the cuſtom ſhe may be endowed of the whole, and 
ſometimes of a moiety, 37- 


Ad eum eccliſiæ, when one ſeiſed of lands in fre 
| (for tenant in taile cannot thus endow his wite, 
: but that the iſſue in taile or donor may defeat [hee | 
There are five kinds | it, 46.) and being of full age, (otherwiſe the nat cinder foe 
of dower, F. 51. x : heir of the huſband may put her out, 47.) eu- x ages hore, 
whereof ſome are In ſuit, which is dowerh his wife at the church-door of a certain b - = 4 2 — = 
created | of two torts, 38. part of his land, 39. or ed el 
13 P mes 39 Ks take her dower at 
Ex afſen/u patris is as the former, but that this is | |, | meer ha 
in the life of the father, the ſon being heir ap- * 
parent. 42. in which caſe it is thought ſhe had | #** 
ö By the act . need of the deed of the father proving his aſ- 
5 | 5 parties, © ſent to it, 40. od 
7 by matter a a 
5 Of record. This is dower / la 7 Zealr, where the feme, at the praying of gardein in chi- 
, valry in court of record, doth endow herſelf in the preſence of her neighbours of the beſt 
part of the land ſhe holdeth as gardein in ſocage, in recompence of her dower of theſe lands 
1 1 which the lord hath as gardein in chivalry ; and this is for ſaving the eſtate during the 
minority of the heir, 48, 49, 50. ! 
Tenant for Term of Life, Lib. x. Cap. 6. 
: I f . -» 3 Of the leſſee's own life: this is properly called leſſee for life. © | INT 
Kinds of this efiite, fk Of another man's life ; and this 1s — called leſſee for another man's life, 56. 
mn Of the goodneſs of this eſtate, Feil. it is in freehold, but yet in the loweſt d 
; 2 $ is eſtate, ſcil. 1 reenoid, but yet in the loweſt degrees 
| 8 in CON” } Of the uſual name in paſſing thereof from the one to the other. As in feoffments in 
L fee they are called feoffor and feoftee, and in gifts donor and donee ; ſo here he 


that granteth the eſtate is called leſſor, and he to whom it is granted leflee, 57, 
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Tenant for Years. 


Lib. 1. Cap. 7. 


When one leaſeth lands to another for a term of years, the leffee is thus 


> Name of this eſtate, vin. called, 68. 
So if the leaſe be but for half a year, or a quarter, for there 1s no other terms 
to term him, 67. 
1 The leſſee may enter when he will by force of his leaſe, by or 
without deed ; and livery is not neceſſary, unleſs where free- 
hold paſſeth in poſſeſſion or remainder [then it is], 59, 60. 
Unleſs it be in exchanges, where if the lands be in one county 
it is good by parol, 62, 63. 
N ote | 
the By what circumſtances, < That the eſtate of the exchanges muſt be 
i equal not the value] 64, 65. 
. e e That in — their deeds pita muſt be 
* made of the exchange, 65. 
{ Howitpaſ- 
ſeth from — 6 0 
the leſſor . 2 | How many liveries there needs [when neceſſary], Heil. but one in 
to the leſ. every county, if it be made in the name of all in the ſame 
ſee, | county, 61. 
Nature | 7 | | 
| of It, I At what time it taketh effect, il. at the time prefixed, although the leſſor die before the 
| | day; and yet the death of the feoffor is a countermand of a letter of attorney tv deliver 
— ſeiſin, 66. 
1 To pay the rent reſerved, elſe may the leſſor diſtrain or bring an action of 
debt; but if the leſſor were not ſeiſed at the time of the leaſe, the leſſor 
may plead in barre, if it be not by indenture, 88. 
What inconveniencies | 
this eſtate is tied unto, 2 4 He muſt amove his houſchold ſtuff, and come before his leaſe expire, or elſe 
4 after the leſſor may take them, 68. 
The leſſee for years 1s bound to repair the houſe, 71. 
4 | Liable to a writ of waſt if he commit any, 67. 
—— — — * 
Tenant at Will. Lib. 1. Cap. 8. 
| Exprefaly ; as when one letteth lands to hold at his will; and it is called fo, becauſe there 
Divers ſorts of this is no certainty of the eſtate but only at will, 68. If therefore it be granted to the lefiec 
eſtate ; for it is cre- and his heirs at will, this word (heirs) is void, 82. Vet if the leſſor determine his will, 
ated either 4 the leſſee ſhall have convenient time to carry away his corn and houſehold ſtuff, as well 
| as executors for the goods of their teſtator, 68, 69. 
By implication; as when one having a deed of feoffment made unto him, and entereth be- 
fore livery, 70. | 
They ſhall not do fealty, 84. 
| The ſervices reſerved, J They muſt pay the rent reſerved, elſe may the leſſor diſtraiu ov 
Neceſſary appen- bring an action of debt, 72. 
dances to this eſtate, 
Co , 
The things he is not bound to, reparations, yet is puniſhable for voluntary waſt, as wel] as 


a bailee for goods lent 


him, 71. 


E 


Tenant at Will according to Cuſtom. Lib. 1. Cap. , 10. 


i 
| Copy of court roll, 73. and ſo called, becauſe the tenants have no other eridence but of 
1 their lord's court roll, 75. And it is when one holdeth land at the will of the lord » and 
| Diverſity of this although they have inheritance, 2 if the lord ouſt them they have no remedy, but by 
* eſtate; tor it is by 4 petition, 77. according to the cuſtom of the manor, 73. 
. | The verge; which differeth from the former only in the uſe of the white rod in their 
4 | ſurrenders, 78. | 
4 Note the 3 
b 7 . LS. | 
1 | The quality of it is a baſe tenure, for they have no freehold by courſe of common law, 81 x 
* although by cuſtom they may have eſtates of inheritance, $1, 82. 
7 5 5 In paſſing it from a man, which is by ſurrender ; for if he alien by 
1 | Condition of it; in J dced, it is a forfeiture, 74. And this 
4 regard of | 
A | Into the hands of the lord, to the uſe of him who 
. | ſhould have it by ſome cuſtom, 78. 
4 Into the hands of the bailiff or iſſue, or of two ho- 
4 e | Surrender is neſt men of the ſame lordſhip, and they to preſent 
9 The circumſtance 1 it at the next court, 79. And generally all ſuch 
4% cuſtoms not repugnant to reaſon are allowable, 80. 
5 In continuing | Sink, which muſt be by plaint in their lord's court, 
1 of it being paſ- f . | . 
4 | ſed by Suſtentation of their houſes by reparation, $3. 
A L Service, ſcil. fuch a tenant mult do fealty, 84. 132. 
N — — 


Homage. Lib. 2. Cap. 1. 


The nature of this ſervice ; /cil, it is the moſt honourable a tenant can do to his lord, $5. 


Make it. They muſt have a greater eſtate than for life ; for no tenant for liſe can 
| | take or do homage ; therefore one entitled to be tenant per curteſy during the lite 
a The perſons ot his wife ſhail do homage; after her death not, 90. 


which ſhould : 
Homage. Take it; none but the lord himſelf, 92. 
The perform - 
ance of it; - ; ; 
where note | The manner how it muſt j Of him only, “I become your man,” &c. unleſs he 
5 be done. viz. the tenant be be a man of religion, or f-me ſole, and they ſhall 


bare-headed, kneel on both leave out theſe words, 85, 86, 87. 
knees, and hold both his 


How long it is to | The 1 which 
be performed; 3 ſhoul 


Take it; the ſteward or bailiff of the lord's court, 92. 
| where note 


The forms of it, 88. 91. 94. 


L bands between the hands ot | Of more lords, he ſhall ſay in the end, © ſaving my 
| his lord, and fhall ſay, if faith which I owe unto my ſovereign lord the king 
he hold and other lords,“ &c. 8g, 
The ſervice , 
a it ſelt. 8 $ 
One tender, if the lord refuſe, excuſeth the tenant of beiug 
diſtrained for it, until his lord demand it again, and it be 
| The times how denied, 150, 151. 3 | 
often it ſhall be Y Once doing of it excuſeth him for his life againſt any that comes 
done, Viz. in by deſcent ; but not againſt him that recovers by any 
4 | 1 title, 148, 149. 
4 0 
1 
4 
22 — - 
2 What manner of Fealtie, in Engliſh, is as much as fidelitas in Latin, 91. 
4 ſervice this is, It is incident to all tenures but frankalmoigne, 131. 
Y Fealtie. ; 
3; ? | Make it; /cil. for life or years, but not tenant at will, 93. 132. 


a 
* * 


1 3 1 
Eſcuage. Lib. 2. Cap. 3. 


Tue nature of the name eſcuage, in Latin ſcatagium, ſerwibi un ſcu i, 95, 


Hou it ought to be performed, viz. he that holdeth this when the king makes 
f The nature of a voyage royal ont of the realme muſt go with him, and fo contiuue after 
this ſervice in the rate of forty days, for a knight's tee ; but how theie forty days thall Le 2% 
regard of accounted, guere, 95, 96. 1 


| The performance How it ſha'l be tried viz. by certificate to the juſtice 
thereot, under the feal of the marſhal of the king's hoſt, 
g 102. ; 4 


| If not performed, How puniſhed, viz. it hath been uſed to be aſſeſſed by 
Eſeuage. 4 pariiatnents how much king's tenants flhovld yay 
after the quantity of the tenure ; and there the mean 
lords ſhall either leyy their duties by diſtrets, or by 
| a writ de ſcutagio halendo, 97. 100, 101. 


Uncertain, as before; or if the tenants have a cuſtom to pay half; or if it he uncertain, and this - 
The ſeveral kind is not ended in f,eaking of efeuage generally, which draweth to it homage, and homage "Y 
kinds thereof; draweth to it fealty, 98, 99. 5 
(tor it is either 


Certain; as to pay 6s. 8d. at all times, this is but ſocage in ec, 98. 120. : 0 


Knights Service. Lib. 2. Cap. 4. 


P The kinds Homage, fealty, eſcuage, is knights ſervice, 103. | 
| thereof. Caſtle-Jard, 111. 121. 9 
cnure þ 
| 1 Y | Cornage of a common perſon, 156, 
When he ſhall be in ward, viz. during his nonage, aſter the death of 
any anceſtor from whom he claimed his deſcent. and thall not be 
in WA tor his body during the lite of his father, 114. 
— Of an heir male at the age of 21 years, which 
| Of the heir, 4 is tall age of male and female, except he 
j | | enters into religiun during us minority, 
1, 107 «C3 259», 
| When out of ward By the common law at 14 
| : | at full age,. years, which 1s the age of 
| "Wardſhip ; diteretion, 103. 
2 2 i \ * 
. | where note 4 Of an heir the ſtat, Weſtm. 1. ch. 22. 
| Knights the perſons : temale, at 16, il the heir were un- 
i icrvice, ©< ; der 14, and unmarried at 
| the dcath of her anceſtor, 
103. 
f En droit, by reaſon of the te- 
. * . * os * . 
| Of the gardian; which is gardein —— nure, as before, 116. 
be En feet, where the othcr 


Crants the ward over, 1106. 


How often, /c/7. but once; and therenpon if the lord 
| marry his ward within the age of 14 years, and he 
j | then diſazreeth, as he may, or that his wife die dure 
ing his minority, he ſhall not be in ward again to 
him tor his body, 104, 195, 106. 


He the lord ſhall F When the heir fall be ſaid to be 
take benefit of tlie married to his aiſparagemert, 
The incidents marriuge. 108. Of the kinds thereot, gear: 
| thereunto, It 109, But generally it cannot be 
Wo: | drawcth it che ward be above the ave of 
JM | in what manner, 14 years at the time of his mar- 
Mt viz without diſ- inge, 107. 
* parugenment, | 
4 The friends of the 
1 Marriage; What pe- ward may enter 
6 where note * nalty if upon the gard an, 
1 the gar- 103, In their de- 
ny # dian thus fault it ſeems the 
14 C marry kim, ward himtelf may, 
1 108, 
| 1 ; 
: 20 | If he continue unmarried, he ſhall forfeit the 
What remedy, if the ward lingle value of his marriage to his lord, 
refuſe to m.rry Upui alawe4yY 110. | e 
[ fai teudir, If he merry himſelf during his minority, the 


double value, 110. 


Relief of the heir, if he be at full age at the death of his anceſtor, which is aſter the rate of 100 ſol, 
fer a whole knights tee, 112, 113. 


2 

The tenure 
itſelf; where 
note 


b 


4 Socage. 4 To the lord of whom the 
lands are holden, relict 

after the death of ſuch a J When to be paid, ci. immediately, or elſe the lord may diftrain for it, 

tenant ; Where note unleſs the ſervices be of that quality that they cannot be gutica but 


The incidents 4 
appertaining 
* 


To the 


ardian 


vii } 
Socage. Lib, 2. Cap. 5, 


Where one holdeth lands by certain ſervice for all manner of ſervices, . 
as homage and rent, or homage and fealty, or homage, tealty, and 


The divers ſorts thereof. 4 By fealty only, if the lord refuſe no other ſervice, 118. 130, igt. 


- | By eſcuage certain, 120. to pay a ſum certain ſor guarding a caftle, 121. 
and generally, by any ſervice which is not knights tervice, 118. 


The denomination ſocagium, or ſerwitia ſoce ; the name whereof remaineth, although for the 
molt part the manner of the ſerv.ce by mutual conſent be altered into an anuual rent, 119. 


How much muſt be paid for relief, ci. the value of a whole year's 
rent to the lord, 120. 128. by 


at iome certain time ot the year, 127. 129. 


Ward: for if ſuch tenant die, his heirs within the age of 14 years, his prochein amy, 
to whom the inheritance cannot come, fhall always have ſuch heir in ward until he 
be 14 years of age; but he muſt account for the pr fir, the reaſonable expences de- 
ducted, and fo muſt any other that taketh upon him as gardian; but account will 
not he againſt executois but for the profits after the age of 14 vears. Qucre, whether 


: in ſocage. it ſhall be brought againſt him for profits after 14 as gardian or bailiff, 123, 124, 125. 


l 


Marriage doth not of right belong to the gaidi.n; but if he do marry his ward, he 
muſt account for it, 123. ö 


— 


- The commencement 


ot this tenure, 


Frank lmoigne. 


| 


| The continuance 
tucrcot. 


Frankalmoigne. Lib. 2. Cap. 6. 


T0 whom lands may be fo given to be holden, /e/7, to a man of the holy church, 
| or to be a ſpecial corporation, 133, 134. 


1 


By whom. By the king only, unleſs it be by preſcription, or elſe before the ſtatute 
| of quia emplores terra um, an. 18. Ed, 140. | 


— 

P The tenancy to be alienated by tenant in frankal- 

| How long, Heil. ſo long moig ne, or that the revertion cometh to another than 
as the privity continu- the donor and his heirs, this twcaure is determined, 
eth; for if ; 139. 141. 


} 


What ſervice the tenant muſt do, ci. no terrene ſervice, or 
other ſervice certiin, for then he is called tenant by divine 
ſervice, :37 ; but in conference he ought to make pr yers 

In what manner; for, &c. but is not compellable otherwite than by complaiat 
| where note to the ordinary vilitor, 135, 136. 138. 


What advantage this tenure hath, il. it draweth to it ac- 
quittal, 142. 


Homage Aunceſtrell. Lib. 2. Cap. 7. 


\When it ſhall be called homage auncetrell, ſci}. when it hath continued in the Hneal deſcent of lord and 
tenant without alicnation, 143. 147+ and it may be either in ſocage or knights ſervice tenure, 152. 


Homage Anceſtrell. 


| The C-rvice 
Wercin. 


Grand Serjeuntie. \ 
i | 


The incidents 
* thereto, 
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Acquittal, 144. . 


Hove it differeth from penn if the lord then being hath received homage of the tenant or his 
other ſervices, il. in anceſtors, elſe may the lord diſclaim, 143. 145. And upon diſclaimer the 


ſeigniory is extinct, and the tenant full hold of the lord next paramount, 
therefore an abbot or prior may not diſclaime, 146, 


Grand Serjeantie, Lib. 2, Cap. 8, 


a 
ſ | When one holdeth of the king to do ſonie ſpecial ſervice 
| | to the king (for the molt part within the realm), 155, 
The ſeveral kinds thereof. 4 in proper perſon, 153. or by ſome other, 157, 


| When one holdeth of the king by cornage, 156, 


The nature of it, Called grand ſerjeanty, guaff magnum ſervitium : it can be held of 
none but the king, 154. 156, 


Ward, I 58. 
Marriage, 107, 108. 


Relief, which is the value of the land for a year, ultra repri/as, 154. 


[ vin 


| Petit Serjeantie. Lib. 2. Cap. g. Z 
| 
| 


(11887 This is to render ſome ſmall thing touching the war, as bow, arrow, &c. 159. which although it be ſocage in effect, 160, yet it cant | 
li be held of none but of the king, 161. N | 


iN LR on 
h 0 Tr.. TW 

11 ä Burgage. Lib. 2. Cap. 10. 

| 


7 | 
10 Where this tenure is, ci. where the inhabitants of ſome eminent borough ſo called heretofore, (which now are 
Ws cities and counties), from whence come the burgeſſes to the parliament, 164. do hold of the king or ſome other 
1 | ſpiritual or temporal lords by yearly rent, which is but ſocage, 162, 103. | 
| | | That the youngeſt ſon ſhould inheri: either ſolely as heir, as in borough 
2 Engliſh, 165. 211. or with all his other brothers, as in gavelkind, 
| 210, 
1 "What cuſtoms 
We - good and allow- | That the wife ſhall be endowed of the tenements of her huſband, 166. 
WW 11 {| How it differeth from | able. 4 Fig 
U Burgage. J other places, eil. in That a man may deviſe his land by teſtament, and that to his executor 
f their cuſtoms only; of to ſell, or to his wife, 167, 168, 169. 
[| | which notc, - 
| And ſuch generally as ſtand with reaſon, and have continued time out 
| * 0 of the memory of man, 170. 
| 
1 | | What not, eil. ; 
| 1 ſuch as are againſt | To have for the marriage of the daughter of his tenant, being a frees 
\_ | A reaſon, quia mains man, 209. 
uſus abolendus eff, 
212; as if one pre- | To have amends at his own pleaſure for damage done unto him, 212. 
ſcribes 
— A 


Wl Villenage. Lib. 2. Cap. 11. 


"When it 18, viz. when a man that is villein, or a woman that is termed neife, 186, 
hold lands of their lord at will to do villein ſervice, which ſervice a freeman may 
alſo hold by; for the condition of a villein owner of lauds altercth the nature of 


it, but zone couver/o, 172. | 


The manner of | 12 which term 1s only proper to a villeia, 194. 
this tenure ; when a man hath a manor to which a villcin is re- 
gardant, 181. 


| When a villeia regardant is alive noted by 
| How many ſorts there &# deed, 181, 


are thereo:, viz. Villein When one is ſeiſed of a villein by preſcrip- 
tion, 175. 182, wherein, as in ſuch like, 


y one may not preſcribe but by thewing a 
| The eſtate | deed, &c. in him and his anceſtors, whoſe 
'' continuing. In groſs. beir he is, 183. 

0 | 35 \ When one confeſſeth himſelf to be a villein 


in regard of | ) 
in court of record, 175. 186. as a baſtard 
| cannot be a villein otherwiſe, 188. and 
' | then this iſſue born before ſuch confeſſion 
| | is free, 176. born alter is bond, although 
the mother were free, 187. 


To the perſon of | The lord may ſeie his villein, although a chaplain ſecular, 202. ; 
the villein. but if the lord maim his villein, the king it ſeemeth may puniſh 
The miſchiefs it, 194. 

> thereof | 


nn. es 


Villenage; 


= ip | 
3 His lands and goods are his lord's, by ſeizure, not otherwiſe, 177. 


1 | | | To his poſſeſſions, unleſs the king be lord, cas n«ilum tempus occurrit, 178. 
| His reverſions, 179. aud his advowſons plein d'int umbent by 
| claim, 180, | 


| Expreſly by charter of manumiſſion, 204. 


. 
HT | 1 a time only. When a vil'cin entreth into religion, 202. 
1 When a ncite taketh a baron a ireeman, 202, 
* The means | | : 
how he may Where he ſhall be anſwered as in appeals of death, 
be free, | 189. appeals of rape, 190. as executor, 191, 192. 
U | if the lord make not proteſtation that he is his 
viliein, 193. | 
| Implied, "Of a villein | Where he ihuil not; for in other actions vil'enage 
This is *$ avainſt the 4 in the defence or plea is a good plea in abat - 
lord ; | ment of the action. 195, 190. as alſo is outlaw ry, 
bs 197. attæinder in promanire, 199. profeſſion in 
| religion 200. Excommunication pleaded by the 
By ſuit, < lett rs of the ordinary a good plea till abiolu- 
= | | [ tion, 201. 

| Of his lord (If his lord bring a præcibe, &c, or other action of 

| For ever, againſt the debt, treſpaſs, &. 208. 
| villein; Or an appeal of felony not grounded on an indict- 

meat, if it ie found with the defendant, 208. 
Other. If his lord make an obligation to his villein, or a leaſe, or feoff- 
wiſe, ment, 205, 200. 


But it ſeemeth a leaſe at will, for the uncertainty is no fran- 
chiſement, 207. 
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Rents are 
three lorts, 


4 


Rent-charge, viz. when 
one granteth rent with 
a clauſe of diſtreſs, 2:8. 
or when rent is granted 
upon equality ot parti- 
tion; where note, 251, 


252, 25357 


original. 


Rent ſeck; | 


in which 


. conſider, 


Ta 
it i 5 
it s loſt 


| ginning. 
Rent ſervice, | 
which is re- 
ſerved upon 1 
a tenure ; 
where note, 
| 
How a de- 
termination 
Cor it. 


l ix ] 


Rents. Lib. 2. Cap. 12. 


| 
| In all by 
. diſleilin, 


| How 2 grant of 


inure; Yi. either 


By what means 
ſuch rent may be 


| loſt, 


ſuch a rent doth 


| 
< 


By grant: 


" How it hath the 


" Whereſoever the tenant holdeth of his lord, by certain rent, 213. Whether 


it 15 a gift in taile for life or for year-, 8 214. or upon a feoffment 
in fee 


| ſtreſs is incident of common right, and the tenant is not bound to tender 
How it hath be- 3 it elſew ere than upon the lan 


efore the ſtat, quia emptores terrarum, 216, 217. for which a di- 


out of whicn it iflueth, 341. 


But then the reverſion muſt remain in him who hath the revt, 2. 228. 
346 for rent paſſeth as ine dent to the reverſion, 672. but not the re- 
C verſe, 229. for where no fealt) is there can be no rent-lervice, 227. 


"In part by the purchaſe of parcel of the land ; for it is apportipnable, unleſs it 
be ſo entire as it cannot be ſevered ; and then ſuch ſervice. ad are annual are 


clearly extinct ; ſuch as are not, go out of the remnant that is lett, 222, 223. 


By a ſtranger: as if one be diffeiſed of a manor, and the t- nants at- 
torn by paying the rent to the diueiſor and he die, and his heir 
be in by deſcent, 687. if it had been of another rent in groſs, it 
h.d been a diſſeiſin to me, but at mine election, 88, 589. but if 
I had given parcel ot the manor in tail, before non - pay ment of 
the rent, tenant in tail continuing in poſſeſſion, it could have 
been no diſſeiſin to me; for that by the gift it is ſcvercd f. om the 


manor, 590 591. 
3 Reſcous, | 
| Replevinz 237. 
þ Inclofure, 
| The divers kinds of diſſciſin; J and, which is common 
which are, — to the others, 
By the te- Menacing of him 
nant him- which ſhould de- 
ſelf ; mand it, 240. 
wherein 
note, The means to recover the rent when any diſſeiſin is, 
viz. by an aflife, which is vox equivora, in this 
| ſenſe taken for a writ of allife, 234. 
A 


Ey diſtreſs and avowry in a court of record to charge the land, 2196 


There be a ſpecial proviſo for not charging 
By a writ of an- thc perſon, 220, 
nuity to charge 
the perſon ot the J Or that the grant be only that if ſich a rent be 
grantor; 219. un- unpaid to J. N. that he muy diftrain in ſuch 
leſs a place, 221, 


"By pu chaſe of parcel of the land charged, the whole rent is __ 


extinct ; but if parcel deſcend, the rent ſhall be apportioned, 


224. 
| | Reſcous, 
By diſſeiſin it may be 1aterrupted ; the cauſes ] Replevin 
- "whereof are four : — Inclofure, 7 238. 
Denial, 4 


If one grant rent out of land without clauſe of diſtreſs, 218. 


If one hold by fealty and rent, or by homage fealty and tent, 
and the lord grant the rent only, or grant the reſt, reſerving 
the rent, 225z 220. 


By other accidents ; at if there be lord meſne and tenant, the tenant holding over 
by 5s: rent, the weſne holding over by 12d. the lord purchateth the renancy, 
the meſnalty is extinct, yet ſhall the meſue have the furpluſage of the rent, 
which is 48. as a rent-ſeck, 231, 232. 


How it may be recovered when 


Not by diftreſs, for that were contrary to the name of rent - ſ ck, 
quaſi reditus ficeus, 218. 


But if the grantee bave had f: iſin thereof, if he be diſſeiſ d of it, 
which is by denial, encloſuze, 239. he may hac ab alliſe, 
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Parceners. 0 


A 


Joyntenants. 
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Parceners. Lib. 3. Cap. 1. and 2. 


The diver- kinds. 


Certain rules 
touching pare 
tition. 0 


| How it may be deſcated, 


By the common law are females, or the heirs of females, which come to their land by 
- deſcent; ſo called, becauſe they arc compelled to make partitivn by a Wilt .e partici a- 
tione facienda, 241, 242. 254. 


[ By cuſtom are heirs in gavelkind, 203. 
At whoſe ſuit, viz. not only of the parcene's, but againſt others, 
as tenant by the curteſy, 264. 
"By writ, In what manner, viz. the ſheriff, by the oath of twelve men, 
mult ſet out the parts of all the parceners, as well parties to 
the writ as not, 276. and certify to the juſtices under B's 


ſeal, and the ſeal of the jurors, their partition, 247, 24", 249» 


y agreement amongſt themſelves, tither with cr without deed, 


How it may 4 250, 251, 252. in which the Parts Of all the Parceners im y 
] JC had, 


be equally fer out, or cl{c the part ly of ond or moe, wad 
the reſt to hold ſtill in parcenury, 243. 276. 


By help of friends, where the cldeſt mutt chooſe firf, 244. un- 
leſs herielf ict out the portions, then fie mult chooſe luſt, 2 ; 5. 


L Otherwiſe, | By ailotment, 246. 


By hotchpot, which hath only for the donee in frankmarriage, 
or her he's ; which is done by putting the land which was 
given her in trankmarriage ro the reit which deſcended trom 
the fame anceſtor to other coparceners in fee, and to tele 
back ſo much as with that ſhe bad before doth amount unto 
a full purparty, 266, 207, 268, 269, &c. 


If the purparty of his anceſter were un- 
equaliy ter out, 25 5. 
By thoſe that were not 4 If the lands in fee were allotted to one, to the 
partics tothe partition ; other the lands in tail, and the tenaut 1a 
L tee hath ahened her part, 260. 


Infancy, if after his full age he doth 


being made For impediments not agree unto it, 258. 


— 

How bis eſtate 
hath its firſt crea- 
tion. 


4 
| 


The nature of 
jointenants con- 


{ tidercd, 


annexed to their 

perſon at the time J Corerture, if her purparty wee not 
By thoſe } uf the partition: equal with tie reſt, 250, 257. 
that were 
parties, 


tor then he may enter and have a new partition made 


= or eviction of that which was aſſigned by lawful title; 
ok the remaaut, 262, 203. 


| 


In the quality of 


Joyntenants. Lib. 3. Cap. 3. 


[ of lands and chattels real and perſonal, 281. 
Of what things. J Of contracts and covenants ; as an obligation, 282. 


By title, when one enfeoffeth divers of lands to hold jointly, 277 but 
baron and feme in ſuch cafe are but one perſon in law, and mall have 
but one part, 29 
By what means. 
By ſort, when divers diſſeiſe one, 278. which is when they put him out 
without title which was righttully ſeiſed, 279. 


They are ſeiſed all of them of the entire, 288. and by the common ju 
not compellable to make partition, 290. 


The ſurvivor ſhall have the whole, 289. which a deviſe by will cannot 

this the ſurvivor ſhall hold diſcharged of a reai-charge ; but not of 
a leaſe for years made by his companion, although it be to begin after 
the death of the letior, 286, 289. 


A joint freehold and joint inheritance, 283. 

A joint freehold and ſeveral inheritance, 283. 
In the quantity ; By the form of the giſt of the giver, 283, 284, 295. 
for either it is 


A ſer eral freehold ] By the act of one of the jointenants; as if one 
and joint inheri- make a leaſe for life, and die living leflee for 


tance, life, by this he hath ſevered the freehold, bur 
not the inheritance, Quere, tor the contrary 


ſeemeth the better opinion, 302, 303. 


this citate, | prevent, but only ſome act executed in the lite of che joyntenant, and 


boy 


* 


Tenants in 


common. 


Eit tes upon 
Cond, n are 
of tuo torts, 
. pn 
condit on 


" By preſcription. - If one of divers jointenants alien in fee, or in taile, the 
i R406.) alience is tenant in common with the others, 292. 

294, 295, 296. 304. 

| [Toa com- 
" Of lands 4 mon per- J If one parcener alien her part, it is ſo likewiſe, 30g. 
lon, | 

If J. S. enfeoffe T. S. of the moiety of his lands, not aſ- 
ſigning it in ſeveralty, 299. and generally when two 
| (By grant or more hold land in fee, or 2 or for lite, zoo, 
Of what things | 39!. undivided, and by the common law not com- 


a tenancy in 4 


common may 


be. 


How they ſhall 


maintain ſuit 


Cagainſt 


Eſtates upon Condition. Lib. 3. Cap. 5. 


as 
in fait; the 
conſid: ra- 

tion whereo! 4 
is double. 


5 


Tenants in ee 'Lib. 3. Cap. 4. 


(Of chattels 


Strangers in action touching the realty they ſhall ſever, unleſs the thing they ſue for be ſo entire 
as it cannot be ſevered ; touching the perſonalty, they ſhall join where jointenants and par- 
ceners join in both, 311, 312, 313, 314, 3'5 316, 317. 


One another. 
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- pellable to make partition, 318. by ſeveral titles, 292. 


To two bodies politique, or a body natural and a body politique ; 
k for they cannot be jointenants, 296, 297. ; 


Real, 319, 320. 


Perſonal, 321. 


They may maintain an e Hrmæ, 322. and an ejectment de gard, 3 23. 


But no action of treſpaſs guere wi of armis, nor any action of chattels perſonal 
and real not teverable, but in the firſt come firſt ſerved, 323. 


— 


Precedent ; as if a man make a leaſe for years upon 
condition that if he do ſuch an act within ſuch a 
For the man- time, that then he ſhall have fee, 349, 3 50. 
ner of them. 
Subſequent, when the condition followeth in defea- 


What con- L ſance of the eſtate precedeat, 350. 


ditions may 


e 2 e 1 1 1 1 
be made, Such as are azainſt law are void; as that a man ſeiſedin 


tee ſhould not alien at all, 360, 


The matter. Not to alien to ſuch an one, 461. 
that tenant in taile ſhall not diſ- 
continue, 302, 303, and by ſuch 
condition it is ſaid the right of the 
taile may be preſerved to the iſ- 
ſue 3 quere qu0040, 364. 


Such as agree with 
the law are good; 
as 


Inlaw,where 
the law itſelf 
unnezeth it, 
37S; and 
therctore in 
pleading 
there need 
no deed to 
Le ſhewed, 


| cither 


* For which Ve ſubſequent page. 


W hen one maketh a gift in taile, a f-offnent in fee, a 
Icale for life or years upou condition, 325, 326, 
By the feoffor on- 
ly, it no day be 
I ited for the 
. In the crca- payment, 337. 
tion ot them, 4 By others; as by 
the heir, if the 
feoftor die be- 
| fore the day of 
| : Payment, 3355 
hen or by his execu- 
lands are E whom tor, 337, br teot- 
mortgag- the puy- fee, 336, Of 
ed in fuch | mont whom the fcof- 
[ Upon what J manner, ſhould be fee in mort- 
cltatcs. 332, 533» | made. gage muſt re- 
334, | ceive the mo- 
which be- ney upon law- 
cauſe it is | ful tender, or 
payment elſe he ſhall loſe 
of moncy, the land, and 
or ſome- Þ yet be without 
thing in | The remedy tor the 
ſatistac- perſons | money, 3358. 
How they tion there 338. Lutif a 
may be p of winch | ſtranger tender 
made, is as good it, he 18 not 
. if it be — bound to re- 
cepted, C ceive it, 334+ 
334, there 
muſt be To whom, ti. the feoffor him- 
conſider - | ſelf, or if he die before the 
| <4 day, to his executor, unleſs 
it be expreſsly appointed to 
the heir, 339. 
| 0 By what means 4.“ Fe 
| a | If none be appointed, ſome by 
« in the operation of them, B. 4 the feofor muſt ſeek the feof- 
fee any where within En- 
To officers of truſt, that the truſt repoſed be perform- gland, 349; others ſay it iut- 
ed by himfeif or his ſufficient depury, if the grant fhiceth f he tender it upon 
be to be executed by a deputy, 378, 379. | 1. | the land. Quere. ibid. 
4 
hos. g If there be a place appointed (as 


373. This is } To lands | 
annexed , 


it is good to have it as certuin 
as may be), 342, the feoffee 
need not receive the mone 

elſewhere ; but if he do, it 1s 


good, 343. 


Vlere the eſtate dependeth upon a contingency ; as 
it a leaſe be made to baron and feme during the 
coverture ; or as if a leaſe be made to have as long 
as the leſſor is abbot, 380, 381, 382. Where it - 
was conveyed upon confid:nce ; as where lands are deviſed to executors to ſell to 
the behoote of the teſtator, 383. 


+ For which alſo ide ſubſe quent page. 


4 
' 
| 
| 
| 


Eſtates upon Condition. Lib. 3. Cap. 5. Continued, 


1 Without deed ; as if a condition be made upon the livery, 459. 


The force of the deed ; for a condition to defeat a franktenement cannot be pleaded 
" without deed, but for a chattel it may, 365. yet the jury, by a verdict at large, 


A. By what means eſtates | may find ſuch a condition without, and the party may take benefit of it if he be 

upon condition in fait not enforced to plcad it, 366, 367, 368, 369. 
Os With deed ; | In regard of the words which import a condition, ſub conditione, 328. 
in which | proviſo ſemper et ita quod, 329. i contingat, with a clauſe of re-entry, 

note, | 339, 331. 

L 4$ Poll ; and then it is doubted whether the feoffor may 
The form | plead the condition, becaule by intendment it ap- 
of it, | pertaineth to the fcoftor ; yet it ſeemeth he may 


plead it; gare, 375, 376, 377. 
In regard of | 

| the faſhion of In re firſt perſon, 
the deed ; for i * 


either it is The manner | In the third perſon, 

of making 4 371. and both are 

them, equally good, it 

mention be made 

that both perſons 

Indented. In i have put to their 
this obſerve * L feals, 373. 


The manner of pleading them, when 
the thewing of one part is as 
good as of the whole; for be 
it bipartite or tripartite, it is all 

L but one deed, 370. 


That come in by deſcent ; and although there be divers diſſeiſins and deſcents paſt, yet 


ſwrom 4 the working of a condition ſhall take place, 391, 392+ 409. 
they tie; 
fil. any LET 3 1 
That come in remainder, altho' the particular tenant only receive the condition, 374. 

B. The operation To leave their eſtate entire, and detain but the uſe only for a time; as when a leaſe is made, 
of eſtates upon « | and rent reſerved with a condition to re-enter upon non- payment, and detain it until, &c. in 
condition in fait. manner of a diſtreſs, 327. 

How they 
do tie And in ſuch cafe, where an entry is congeable, 
thoſe that | the franktenement reſtech not without entry, 
— 
are ſub- Upon breach of the 351. 
ject there- | condition, where 
unto, /c:l, the feoffor may But ſuch entry or re-entry can be reſerved to 
| either To wipe away the | enter, none but the teoitor and his heirs, 347. as 
E whole eſtate in ſuch Richell's cafe is, 720, 721, 722, 723, 724. For 
degree, diſcharged if a feoffment be made to pay a yearly reut to 
| as it was at the time | a ſtranger, the condition s good, yet the rent 
of the making of is but a penalty to the feoflec, ibid. 
the condition, 358. 
1 This is 


whom the condition is to be performed: but 
if ſome of them only be dead, the feoffee muſt 
perform it to the other as near the meaning of 
the parties as he may, and ſo be diſcharged, 
352» 353» 354+» 


By the act of the party, C. Vice infra. 


Upon ſuch 'an act 
done that the con- 
dition cannot after- 
wards be performed. 


the act of God; as by the death of them to 


Make a feoftment or a leaſe for life to another, 355. 


C. Acts of the party that the condition cannot | Or make a leaſe for years, 356. 


be pertormed afterward by him, and yet he 


ſhould perform the condition as if it were to | Or take a wife, if he were ſole at the time of the feoffinent, 357. 


make a feoftinent, and the feoffee 


Or if he charge the land, gte de hee, 358. 
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Eſtates upon Condition. Lib. 3. Cap. 6. and 5, Continued, 
Deſcents. Cap. 6. 


[Ra a difſeifin, when a difleifor being a body natural, 413. dieth naturally, 410, ſeiſed in 
te» timple, 385. 587. or a donce in taile from a ditſe;for dieth ſeiſed in taile, 386, 
| 387, in poſſeſſion. 88 and this by courſe of law doth immediately det.end to his iflue 

or ſome collateral heir, 389. 392, not party to the diſſeilin, 395, Bit an eſcheat for 
want of his heir is not ſo, 300. And this putteth him that hath right to his action until the 


impediment be rem ved; as if the heir endow hie mother, 393, or that rhe diſleiſee within 


{ When deſcents do age entereth upon the heir in by deſcent, 407, 408, in thele cafes the entry of the diflcilec is 


take away the entry 4 revived, 409. 
of ſuch as have 
-right, Upon an abatement between brethren ; as if the younger entered upon lands deſcended to the 
eldeſt, the eldeſt not having made any actual entry, 396, and dieth, ſuch de cent taketh awa 
no entry, 396. So it is of two coparceners, if one enter into the whole, 393. but if he gra: 
alateth were a battard in the law of the land, yet a wer in the ſpiritual law, an died ſeiſed 
without interruption, ſuch deſcent doth not ouly bar the ue of his entry, but alſo of his 
action, 399, 490, 401. 


Deſcents. © In regard of their eſtates, leſſee for years; for he leaveth the reverſion in the heir which is in by de- 
} Aſcent, 411. but it is otherwiſe ot a tenant for term of lite, 411, 
What man- Of time in which the diſſeiſin and deſcent waz, viz. if it be in time of 
| nr of per- * war, it taketh away no entry, 412. 
ſons ſhall The circum- 
not be pre- ltances« Expreſly. 
judiced by } | Of making the 
ſuch de- claim Implicativelr, by bringing of an action; but if a 
| ſcents. delcent be calt dum curia adviſare vully ge. 422. 
A | 
. | T infancy, 402, 
In reſpect of 4 ; 
K . In themſelves 3 Coverture, 403. if no title of entry 
were given but only the cover- 
| For defects i ture, 404. 
The privileges In others; as the heir ſhall avoid a deſoont caſt in 
of the prrſons of the time of hi: anceſtor de von 144% mem! y, as well 
ſuch a ſhould “ as he ſhall a feotfment; neither of u hich the an- 
make their claim, | _ ceſtor himſclf could avoid, 405, 406. 
For impedi- 
ments. Ve A. infra, 
3 About the King's affairs, 439. 
For diſtance of place; as if he J Otherwiſe for ſuch by intendment cannot have notice of things done in 
were out of the realm the realm, 440. und ſuch thould not have been barred by a line before 
i the ſtatute of non-claim, 441. 
A. For impediments. 3 Compulſive ; as if he weie in priſon, 436. for neither outlawry, nor recovery by 
default, ſhall bar ſuch in one, which arc matters of reco:d, 42 7, 438. 
By recluſe of their : ; : 
perſons of necellity. J Civil, for the id of their profeſſon; therefore if one enter into the lands of an ab- 
bey in time of vacation, and die ſeiſed, geaere if ſuch deſcent ſliall bar the next 
6 | elected abbot of his entry, 443. 
Continual Claim. Cap. 7. 
He himſelf which then hath title of entry, whoſe claim ſhall avail for thoſe in 
i remainder or reverhon, 416. 
"The perſons which ' 
ſhould make it. Some other for bim; as his ſervant ; which beinß made by his commandment, 
and in hs name, ſuſticeth, if it be made in ſuch eſfectual manner as the maſter 
| himſcif durit have done it at the time of the commandment given, 432, 433. 
How this 434. otherwiſe quiere how it thall avail, 435. 
cla m. muſt 
be made. Of time. It muſt needs be made within the year and day of the death of the 
For this diſſeitor, elſe it giveth no benefit of entry to the duteitce, 423, 424, 425, 426, 
conlider 427, 428. 
The cireumſtances 
in making ot it. In the land whereof one is diſſeiſed, or in parcel of it, in the name 
Continual of all in the ſame county, 417, 418. 
Claim. Of place i 
Place. J If one dare not enter into the land itſelf, then in ſome place ſo near 
the land as he dare, 419, 420, 421. 
For purg ing the preſent vort. it deſeateth the eſtate upon which the claim wa” made; as if it 
were upon a tenancy in ta:lc, the continuance of occupation atterwards s a new Ciucifin, 
The operation of it which civeth a fee, 4:9, for which the claimor may maintain an action of tief, als, or 2 
when it is made. vi et armis, c. or upon the ſtatute 5 K. 2. 7. or 8. H. C. 9. 430 431. 
is, Se. 


For preſerving the future right of entry after ſuch claim made; for then the entry of the 
claimor is congcable, notwith ſtanding the deſcent of an, 414, 415. 422. 


*% K * 


Releaſes. Lib. 3. Cap. 8, 


«5 — , - 
Of lands, 444- 0 07 1114000 
f | Real, which barreth not an entry, 495. : 
1 Perſonal, which harreth not the repriſ-1 of perſonal 
things, 497, 498. | | 
In the matter A 
j whereof it is Either of theſe is a bar of mixt ac- Waſte, 492. 2 
made; for f tions, as Aſliſe, 494+ "0 
either it is 4 
Appeals; which barreth an appeal of murder or robbery ; and fo 7 
doth a relcaſe ot all manner ot actions, goc, 501. and an appeal of 1 
Of other may hem by a releaſe of actions perſoual, 502. XN 
things ; as by 
Errors; for other releaſes bar not by bringing a writ of error to re- hs 
verſe an outlawry, 503. 
Executions ; which a relcaſe of all actions will not bar, unleſs it be a 
ſeire facias aft.r the year, 504, 505, 500, 507. 
All manner of demands. This is the ſureſt releaſoe, 509, cog, 80. 
but a releaſe of all manner of qu-rrels, gare of what cllect it is, | 
C rn, 
it | * deed, 447. * 
1 4 "By a deſcent without actual entry, 438. 
| | If the tenant in a præcipe alien 
The making [ depending the ſuits, a re- 
i of them ; | i leaſe tohimnotwithitanding 
1 which is to 4 By ſuit \ is 300d, 490, 491. 
[| be confider- } in law; ' 
|| ed, as To the vouchee, who is ſup- . 
1 poſ.d tenant in the eye of 
1 the law, 491. © 
| | Of the , | 5 
[| | frechold, Y J By reaſon of an ancient right remaining 
| in him to whom the releaſe is made; 
1 | as between lord and tenant, if the latter 
"7 | f be ditieifed in regard of the privity, 
1 The perſons this 1 leaſe is good as to the extin- 
|| to whom a | guiſlunent of the ſcigniory, 454. 453. 
| : | | releaſe of | but a releaſe to the te ant which hath 
| | right of land mace a teoffment is void, 457. ſo it 
1 | may be | is between donor and donee in tail, 
| | made; ei- 455 fo herween leftor and leſſbe. but 
| ther to the then the rent only is extinct, and not 
| tenaut - the revertion given away, 450. 
| In the manner In law, 445. 
| (of making of 4 ; 
| | it in reſpect of | | Leſſee for years, after his actual cutry, 459. leſſee at will, 
ö | | In poſſeſ- as it ſeems, 400. but not to him that occupicth only 
| ſion; as by permiſſion of the owner without any leute, and that 
| Releaſes, [ | to is for want of privity, 407. unleſs it be between teoftor 
} L and feotice upon confidence, 461, 462, 453. 
In reverſion ſometimes ; as if a diſſeiſor make a leaſe for life, 449. 
| but not to one in reminder in droit, 451. and fuch a relcaſe ſhall 4 
1 benefit the particular tenaut, it he have the deed to flew, et & con- 
Verſo, 453+ 
The form of a reicaſe. Fide A. infra. 
Mitter I eſtate, as between jointenants, 305. 
| Mitter le droit, as between diſſciſor and diſſeiſce, 306. 466. 
ſ Petween the parties | 
| to the releaſe, it 3 Extinguiſhment, 307, 308. and this is where he to whom the re. 
| inureth by way of leaſe is made cannot have the things releafed ; as between 
| | lord and tenant for ſervice, or for rent charge, or common, 
479, 480. | 
| | How it Entitled by the right; as if the releaſee had accepted it of a ranger 
4 inureth, up n condition, or had granted a rent charge, he ſhall «void nei— 
| ther of them by a rclea.c, without an actual entry of him vho 
| had right, 476, 477. 
| | 
| If there be two difleifors, and the difierfee releaſe to 
> Againſt ſtrangers 4 one of them. he thall hold out his compuinon ; bat 7 
| | | a releaſe to one of the feofioes of a difleifor inurcth 5 
i to both, 472 74475. 1 
The effect 4 » 472» 47 3» 474» 37 8 
of a releaſe. If an infant diſſeiſor alien in fee, the aljenee d es to: 3 
Claiming whoſe heir the difieifee reea'eth, he Null bar thy 4 
| of wrong, diſie ſor, continuing yet witain age, in a writ of > 
right, 478. 451, 492, 483 484. 485. in which writ We 
the mere right cometh in queſtion, and not his E 
| lawfulneſs of poſſeſſion, 486, 487. 489. and he mult 
count in ſeiſin of him or hi anceſtors, and prove it 
according to the count, 514. 
| A releaſe of real actions can be pleaded by none but the tenant of the land, 494. Z 
How it : 
| muſt be If a diſſeiſor make a ſeoffment, &c. and vet take the profits, and the diſteiſce reteaforh 8 
pleaded. unto him all real actions, and yet ſueth afterwards a writ of eniry, in nature of an 
alliſe again{ him, gre how the cificifor ſhall picad this reale to take any advantage 
thereby, 499. 
| That no future richt patieth os a debt due upon an gbligation before the | 
A. The form of by way of releato, nutwith- eee, ans bs wand” es at” aaa * 
1 2 duy ot payments good, 512. Of A TVeiite 25 
a relcaſe; for ſtanding the common a, ſcrvice before the day void, 513. = 
the which 445, 440. therefore a relecaſe *. 


If it be made to enlarge an eſtate, the cſtate intended muſt be made and ex- | 
prefled, 465, 4068. but if the releuſor hath but a right, 400, 470. or i the 4 
releaſec had a ſee before, it. needeth not, 467. 4 
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The form of it, 
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The force 


of t, 
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RR 
Confirmation. 4 


others) inuret 
a rent- charge, 543, 544. 


| 
| 
| 
— 


inureth. 


* * 9 * * 6 
9 * k 
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8 06.3 "ET; | 
Confirmation, Lib. 3. Kah g. 


4 5. in which theſe words ded! et concefi amount to as much as com, 53t. which (as ſome 
by way of extinguiſhment ; as where the lord granteth his rent to the tenant, or the grant of 


here it inureth, viz. where there is ſuch a poſſeſſion before whereupon a confirtnation wa 
work; therefore if one take away my villein in gros, and I conlinn; his eſtate, it is void, 


541, 547» 
Expreſsly. 

in what By implication; as if the heir of a diſſeiſor being in by deſcent, the diſ- 

1 ſeiſee joineth with him in a feoffment, here is the confirmation only of 

x the dilleiſce, and the feoflment of the other; but it the difleiſee ſhall 


bring a writ of entry in the per ct cui againſt the feoffee, geit ow he 


ſhall plead this, 534. 


" Merely to confirm an eſtate made before, which is the proper force of it; 
for confirmare idem eft quod firmum facere; as when diſlelſee contirmeth the 
eſtate of the diffe:for, 519, 520, 521, 522. or of a leſſee to a diſſei or, 
1 or a rent- charge granted by a dutcitor, though he after enter into the 
| | land, re de hoc, 527. or when the leſſor confirmeth the grant, 529. 
547. or the leſſee of his leflee, 516, $17, or when the lord confirmeth 

the eſtate of the tenant of the land where the ſeigniory, rents, and com- 


j mon, remain notwithſtanding, 335, 536, 537- or where the parſon of a 
| | church chargeth his glebe by the contirmation of the ordinar, cr patron 
} ſeiicd in fee, it is made perpetual, 528. 648, u whether the patron 
To what and chiplain may not dv the like, 530, | 
U purpoſe. Tok 
[ Lo commence preſently, 524. 5264 533. 
5 | To take effect by way of remainder, 823. 
y enlarging where it is neceſſi y to have theſe words. 
the eſtate con- 4 aver et tener, „25. but by neither of 
| firined, both a rent-charce can be enlarged by 
| confirmation, but by new grant upon 
To con- fſorrender of the old; but the rent in e 
| om with | betore may be, 545, 549. 
eme ad- | 
dition. 
By alter ing of it; as a lord by congrmatiun may diminifhtke 
| ſervices of his tenant, but not change them tor other, or 
. reſerve new, $38, 5 39. unleſs he alter it by trankalmoigne, 
Which indeed is nv corporal fervice, 50. 
Attornment. Lib. 3. Cap. 10. 
Whereſoever the lord, or he in reverſion, grants the ſerzice of his tenant, or u hat lies in reverſion by 
1 deed, 55. 508. Without attornment (which 15 nothing but a conſent to the grent) made to the 
grantee in the life of the grantor, the grant Is void ; therefore if one make two ſeveral grants to two 
| ſevcral perſons, he to whom the attornument is firſt made ſhall have it, 552. and a reverſion barely 
granted without attornment ſettleth not, 567. Bur if it be granted by tine, the reverſion ſettle h 
without attorument; but the conuſee cannot puniſh waR, or have relief, or other things lying in 
diſtreſs, without it, 579, $80, 581, 882. So they who claim by grant cannot avow without attorn- 
ment, but ſuch as claim by eſcheat, 583, 584, or by deviſe, may, 585, 590. 
ſ Where it Where one jointenant releaſeth to another, there leſſee 
needeth. } need not attorn, 574. 
| Hare ſufficient g . 
| before the Where there is leflec for life, the remainder for life, and 
Aw The party grant ; as, the leſlor releaſeth in fee to him in the remainder, 575. 
which ſhould 
} attorn - : 
| Unleſs Be the ſame perſon which granteth; for then he cannot attorn to his own 
| L 4 graut, 578. 
Where ſervices be granted to the tenant, who hath as great eſtate in the tenancy es the 
| grantor hath in the ſeigniory ; for there it inureth by way of extinguiſhment, 561, 
Artornment, 4 5 | 
| Upon grants of ſeigniories, the tenants of the manor muſt attorn. but not the te- 
| nants at will, 553. If it be in leaſe, he in the reverſion muſt attorn, tor he is 
P tenant to the lord, 554. 562. but he in remainder muit not. for then the par- 
l By what perſon, ticular tenant is tenant quant- al /aire avoivry, 557. and if there be meſne and 
I viz. always by tenant, the meſue muſt attorn, 555 
him who 1s te- | I | PF 
| nant to the 4 Upon grant of a reverſion, the tenant of the freehold, 571, and tenant in tail 
grantor ; there- may attorn, but he is not comp-llable, 570. 
tore, ; | f 
| Upon grant of a remainder, the particular tenant, 569. 
| nth - | Upon grant of a rent- charge, the tenant of the frechold, 556. 
& Expreſly. 5651, where the attornment by one jointenant, 566, or by one kind of ſervice, 
it it be held by divers, 563, 564, is as effectual as if it were by all, becauſe the ſeig- 
NIOTY 18 entire. 
I Es : Of a reverſion, 558, 559, 560. 
4 By accepting 
manner. ot the grant 4 Of a remainder ; as uv here the eſtate of the tenant for 
I i life is confirmed with a remainder, 573. 


ö 


Implicatively; ; . 
By giving wn d-nier as ſeiſin of the rent, which includes an attorn- 


— ment, but not otherwiſe, 565. 


By re. entering into his term; as if leſſor enter upon his leſſee for years, 
or lite, and make a teotiment, and the leflee re- enter, 576, 577. 
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Diſcontinuance, < 


| in which 


obſerve, 
L 


A. For atime 
only, and 
that depend- 
ing upon 


When it is; 


— 


< 


— 


Diſcontinuance. Lib. 3. Cap. t. 


What it is, viz. when by wrongful alienation of land, he which hath right cannot enter, but is driven to his . 
action, 592. 


Abbot, 
0 Biſhop, 
7921. Part of his deanery, 652. 
DR Dean, it he alien [ 25 
r rake } Par of the lands of the dean 

May diſconti- und chapter, it is not, 652. 
nue. They are 5 
either bodies Maſter of an hoſpital, 657. 


FN in tail, and driven them which have right 
to their formedon in ccſcender, 595, remainder, 
$97, reverter, 546, us the caſe is. 


5 Natural. 4 
lat 
perſuns 


The huſband, if he alien his wife's land, 594. 
KB : 


May not, viz. the parſoa or vicar of a church, becauſe they have no fee ſimple, 
643, 044, 645, 646, 647. for a tee may be m_abryance, 648. as when tenant 
in tail releafeth all his right to a diftetſor, 649, ur when he granteth all his 

[ eſtate, 6 50. a 


By ſeoffment with Ii-ory, 611. 631. to ſome other than he in the 
reveriion, 6235, 620. 


Relcaſe without watranty deſcending on him whoſe 
| land is diſcontinued, 593. 600. C01, C02, 603, Cog, 
- C ) * 

For the mea 1. enen 


Conſirmation, 607, 608, 699, 610. 


Grant, 627, 628. altho' the grant by fine, 618, un- 
But not leis there was a new reverſion gotten before by the 
> by diſcontinuor; as it tenant in tail make a leaſe for 
life, and after grant the reverſion in fee, 620, 621. 
How it 623. but then it muſt be executed in the life of 
may be the tenant in tail, 622. 629. 


N made, 
Deviſe, 624. 


Eſcheat, becauſe the lord in ſuch cafe claimeth not 
in by the diſcontinuance, 642. 


. di ſcontinuance, the diſcontinuor muſt be ſeĩſed of that 
eſtate which is diſcontinued at the time, or elſe there is 

For the manner no diſcontinuance, 637, 638, 639, 640, 641. 

| of the citate, . 


For ever, until the right be re- 
After diſcontinuance, how continued by an action. 
& long it ſhall ſo continue. 


For a time only. Fide A. infra, 


"Where the tenant in tail maketh a gift in tail, or a leaſe for life, reſerving the 
] reverſion to himſelf, 630. 


Where a huſband having iſſue by his wiſe, who had iſſue alſo by a former 
Contingency, 4 huſband, alieneth for life, the feme dyeth, leſſee for lite ſurrendercth to the 
baron after the death of leſſee for life, the heir may enter without queſtion ; 
quere if he may not before, 636. 


In fait; for if the diſcontinuor'enter for breach of a condition, the diſconti- 
nuance 1s purged, 632, 


Condition In law; as if an infant diſcontinue, and die in his infancy ; for ſeeing ſuch 
alienation ſhould not have barred the infant himſelf, it ſeemeth it ſhall 
not bar others, 623, 634, 625. 


"IVE | 
[ xvii J 


. 


Remitter. Lib. 3. Cap. 12. 


Where his entry is not congeable. J A. inf, a. 


R The reaſon of the name, viz. it is an ancient term in law when a man hath two titles unto land, and he cometh to 
+ pofteſſion by the later; and when he is in, the law ſuppoſeth him in by the tormer, which is the furer title, 059. 
Fe and the c.ufe hereof is, becauſ: he ha h no man againſt u hom to bring his action tor his former title, 661, 
| "To whom, cl. to none but ſuch as have a freehold in deed or law caſt upon them, 680, 687, 682, 
| 1 CLz. 
. I | lt it be not execut- 
6-7 | Vatural ; az if tenant in taile diſcontinue, and ed, he ſhall bar his 
alter difleiſe the diſcontinuee and die, tre iſ- exccu in, 099, 
ſue in taile is remitted. 659. 662, notwith- 
ſtanding a recovery by feigned title; which | If it be executed, he 
When it hap- : By deſcent, mall latisty, O8. 
> pencth, Civil ; as if an abbot or biſtop alien, and the alience infeoffeth him 
How this aguin with licence. his ſucceflor is remitted, and ſhall hold diſcharg- 
freehold, ed of all meſne incumbrances, C86, 687. 
= which is „ 
F | the uiſne « As if the heir in taile within age marry with the diſcon- 
poll fon, tinuee, 605. 
- muſt : N : 
5 | come. By act of J Or upon diſclaimer of the diſcontinuee, which the de- 
+ x law ; mandant cannot hinder, but in ſuch actions where da- 
mages are to be recovered, 691, C92, 
By pur- 
: > chaſe, * E ; . 
A By the act Where his entry is conyeable : there the taking of any 
5 Fs at} eſtate otherwiſe than by indenture, or matter of record, 
B party 4 will not eſtop him of his remitter, 693, 694, 695, 696. 
: himſelf, 
F 


v his diſagreement thereunto ; as if tenant in tail enfeoffe his ſon, and another 
'maketh livery to the other, 683. 


* A. Where his entry 1s 
/ not congeable, there 

| his folly in taking Infancy. 

any thing from the \ 

diſc:ntinuee muſt 
be excuſed, By other imperfec- 


tions wherein folly 4 Coverture ; as if the huſ- 


1 | cannot be imputed ; band diſcontinue the wife's Baron and feme, although it 
4 38 land, and the diſcontinuce ] were ty fine, 669. for in tak- 
5 8 leaſe it, 666. 671, 672. or ing any thing he ſhall not 
the diflcifee of the diſconta- be examined, 670 Yet the 

nuec leaſe it, 678, to baron cannot bar his leſſor 


in an action of waſt, 667, 
but the feme in default of 
her baron at the grand di- 
| fircf may, 668, C. and 
; ſhe ſhall maintain an afliſe 
againſt him tor entry atter- 
wards, 679. and if this be 
but of a particular eſtate, 
they in revertion or 1emain- 
der are remitted alſo, 673. 


The feme only, if the baron 
were then abſent, and utter 
agree unto it, 677, 
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Warranty. 4 


| The ſeveral 
kinds of it ; 
which are, 


The quality 


| of it. 


1 xvili ] | 


13 
o 
L 


Warranty. Lib, 3. Cap. 13. 


Collateral. This is | 
where he that maketh | If a man be diſſeiſed of lands in fee, and have iſſue two ſons, the youngeſt 
the warranty is collate- releaſeth with warranty, this is collateral to the eldeſt, 707, 708. 

ral to the title ; and he 
upon whom the war- If the diſſeiſee were of lands in taile, the warranty of the uncle 's co'la- 


Lineal. where a man maketh a feoffment with warranty, and this deſcends to his fon ; the conſe 
of which name is not for the lineal deſcent of it, but becauſe the land {hould have lineally da- 
ſcended if ſuch warranty had not been, 703. 705.715. The like is of the feoffment of the mether 
with warranty, 713, 714. 


Ih the father diſſeiſe the ſon, and after make a feoffment with warranty, 
704. 


ranty deſcendeth can- teral, 719. And fo if a man have three ſons, and entail his land to tie 
not convey the ſame eldeit, with remainder to the ſecond, &c. and the eld. it doth ditcon- 
land from the war- tinue with warranty, 716. 719. As it is of ſons, ſoit is of Caugkte:e, 


'ranty, 705. 717 ; as | 719. . 


Commencing by diſſeiſin; as if the father, &c. being leſſee for years, or at will, of his ſons, make 
a teoftment with warranty, 698. or it he be jointenant with his fon, and make a feoffinent of all 
the warranty, 700. So it guardian in ſocage or chivalry make feoftment, 699. So it a difleiſce 
immediately make a feoffment over with warranty, 502. or if one make a feofiment of rhe houſe of 
A. B. with warranty to barretors of the cuuntry, for tear of whom 4. B. departeth the houſe, 701. 


What words will make a warranty, viz. Warran/izo only, 733. 


What effet a warranty is of, viz. to bar or rebutt, &e. Fide A. infra. 


A. What effect a 
warranty 1s of, 
Viz. to bar or 
rebutt, &c. ; 
where note, 


Lineal, for lands in fee, but not in fee tail without aſſets, 
712. 


"What warranties | Collateral barreth both, but in cafes eſpecially provided, 
do bar, viz. 712. as by the Stat. of Gloucefler the warranty ot the te- 
| 4 nant by the curteſy barreth not without aſſets, although 
it be by tine levicd by the huſband only, 724. 728, 72), 
730, 731, 732. But tenant in dower or for life are not 
within the ſtatute's compaſs, 725. yet if ſuch warranty 
deſcend upon an intant, he thall not be barred, 726, 


- Commencing by diſſeiſin doth never bar, 697, 


Whom they bar, viz. none but thoſe upon whom they do deſcend ; therefore 

they mult needs attach in the anceitor, and the warranty by deviſe barreth 
| not, 734. and warranty doth deſcend alsays upon the heir, therefore it never 
deſcends upon the brother of the half-blood, 7:7, nor where the blood is 
corrupted, 745. 746, 747, at the common law; not by cuſtom, as burough 
Englith, or gavelkind,.718. 735, 73% 


| At an end, 738. 
The eſtate whereunto 2 
they be annexcd be | De:cated, 741, 742, 743, 744 


How long they bar, 


The warranty be releaſed, and he on whom the warranty 


doth dcſccrd hath the releaſe to ſlie v, 748. 
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Services by 
which all 
lands and 
tenements 
are held, 
are cither 


* . 

Free; which 
are called 
renures in 
ſoacage ; and 
are 


Bond fer- 


vices are 


either 


* For which F7de A. ſubſequent page. 


=» 
| Spiritual. 


4 


L 
For divine ſervice ; when a religious houſe 


Services by which all Lands and Tenements are held. 


| 


"In frankalmoigne ; which is, where a religious houſe or perſon baving capacity to 

take the grant of lands holds by preſcription, or by grant before 18 Kd. 1. of any 
common perſon and his heirs, or by grant of the laſt time of the king and his heirs 
in elecmaſy nam liberam, without any certain ſervice limited. 


No fealty, no diſtreſs, 


Acquittal by the lord againſt all lords paramount, for the not doing 
of which a writ of melac lies, | 
Incidents: 
When the lord of the land is not 
heir to the donor. 
It may he changed into a ſimple 
tenancy by feulty, If the tenant grant over to a ſe- 
| [ cular perſon. 


Fealty to the lord, 


or perſon enabled to tuke any lands in Incidents: 


| 


body and 
will of an 
villein is 


Knight's ſervice; 
and it draws unto 4 
it ward, marriage, 
and relief. 


Villenage; which binds 
one and the iſſue of his 


8 nr 
ivinc 


| holds of his lord lands by any certain Diſtreſs by the lord. 


ſervice to be done. 


F Proper to the king, petit ſerjeanty; which is, where one holds of the king himſelf, 
bo render at lome certain time fone piece of armour or other thing touching the 
war, 
Every eſtate or term, ſo that 
it be ceitain. 
| 
8 . 
ſ 6 Fealty only; where one] Every ſervice but tenure in 
| holds per fidelitatem lan- frankalmoign, 
| tum; and it is 1ncideut to ; 
Every attornme nt and change 
ot heit. 
| 
Homage; a ( 
Temporal. ' ſervice to be 
done to the | Ordiniry ; which is to be done ſometimes 
lord himſelf in the life of the tenant, upon legal re- 
. ty the te- covery of lands held to the recoverer. 
| rant in fee 
| Common | _ imple, fee 
to the Simple | tail in hi- " Warranty;which 
king with]! } own or ano- 5 binds the lord 
the ſub- | ther*s right {} Anceſtrel; where after the ho- 
jet; and once ia his \ the homage hath «=. mage received 
are either, lite, for continued time 2 to warranty. 
| | which the | out of memory of ,$ 4 
F lord cannot | man in the blood *3 Acquittal; toac- 
diſtrain at- of the lord and te- <= quit the te- 
ter retuſal, nant. nant of any 
till the lord | lervice para- 
require it, mount, 
| and the te- . 
nant refuſe. 
ö [ It ls 2 
| Compound 5. 


| With eſeuage; which always drarys to it ho · 
Proper to the king only, grand maye, which draws to it tealty, 
ſerjcanty ; as to carry his ban- 
ner, or do ſome corporal and 


honourable ſervice, Without cſcuage 


Special caſtleguard, by the corporal guarding 
of a cattle or other place, with or without 
| Common to the king with eſcuage. 


| others : 


Common eſcuage, uncertain, 


Regardant to a manor, 


"By the confeſſion of the villein himſelf in a court of re- 
cord, which binds him and his iſſue after. 


By preſcription ; that the lord and his anceſtors have 
been ſeiſed of the villein and his anceſtors by grant of 
the lord who had him as regardant to his manor, 


eſtate to the & In gros, 


other; and a 


By his lord. 
By himſelf +. 


( Every villein may be enfranchiſed f 


+ For which alſo 77d: B. ſubſequent page. 
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Services by which all Lands and Tenements are held. Continued. 


A. Compound 


ſervices com- 


mon to the 


king with the 
ſu bjects, 
conhſt 


- 


B. Every villein 
may be en- 


franchiſed by 


, 


| Neglt- 


Charged at an uncertain time : eſcuage certain. 


” During the lord's reverſion, in burgage and by eben. 


caſtleguard, or otherwiſe ; and for this rent the } Repievin, 
In payment, J Ir may diſtrein of common right 3 and there \ Inciofure, 
are four diſſeiſins to him: | Menacing of the demandant. 
Certain 2 
rent: 


— 
Rent charge iſſuing forth ſ 
of the la. d by equal 
partition betwixt the 
coparceners, and then | Reſcous, 
| ifireſs lies of com-] Replevia, 
. Not during the lord's | mon right; er iſiuing q Incloſure, 
re: ertion, forth ot lands by deed, | Menacing of the demandant, 
and then the diſttels | Denier. 
lies by deed ; and the 
difieiftins are fire: 


— 
— 


0 


| 
Rent-ſeck ifſuing forth of the lands 
by deed, without any power of di- 1 
ſtreſs; and the diſſeiſins are, Ts 
To carry the lord's manure forth of his village to his land, and there to ſpread 
it upon the ground, 


> In doing villein ſervice ; as 


Ls to marry his ſon or daughter without paying a fine to the lord, 


By granting him liberty by his deed, with the word Manumitto te. 


By bringing againſt him a præcipe guid reddas, an action of debt, account, treſpaſs, 
or appeal of felony, thevillem not being indicted before, it the viilein recover 
damages againſt his lord, 


By granting to him an annuity, or leaſe by deed, or enfeoffe him with livery with- 


4 out deed, | 


c 
Act. 
| 
1 


The lord's 


Where in an action brought by bill, as executor, the lord pleads not by prot-fa+ 
tion that he is his villein. 


_ gence, 1 in an action to his own the lord pleads not that he is his villein, but 
| during his proteſtation it is found againſt the lord. 


When he enters into religion; in which caſe the lord hath no remedy but by ar. 
action of the caſe againſt the governor of th» houſe, 


| Loa own act, — 0 
1 


When a freeman marries a nief, the lord bath no remedy but an action of the caſe, 
and the iſſue is free. 


END OF. THE ANALYSIS, 


: 
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OF THE 


4 


INSTITUTES 


OF THE 


Laws of ENGLAND. 


48 


Chap. I. 


«a. — 


Fee ſimple. 


Sect. 1. 


Enant en fee ſim- 

ple eſt celuy, que 
ad terres ou tenements 
a tener a luy et a ſes 
heires a touts jours. 
Et eſt appel en La- 
tin, feodum ſimplex, 
quiafeodumidem eſt 
quod hzreditas (1), 
ct ſimplex idem eſt 
quod legitimum vel 
purum. Et fic feo- 
dum fimplex idem 
eſt .quod hæreditas 
legitima, vel hæredi- 


tas pura. Car / home 


voile purchaſer terres 
ou tenements en fee 
ſimple, il covient de 
aver ceux parolx en 
fon purchaſe, A aver 
et tener a lu et a 
ſes heires ; car ceux 
parolx (ſes heires } 
font leftate denberi- 


Fance. 


Car fi home 


Enant in fee ſim- 

ple is he, which 
hath lands or tene- 
ments to hold to him 
and his heires for ever. 
And it 1s called in 
Latin, feodum ſimplex, 
for feodum is the ſame 
that inheritance is, and 


ſimplex is as much as 


to ſay, lawfull or pure. 
And ſo feedum ſimplex 
ſignifies a lawfull or 
pure inheritance. For 
if a man would pur- 
chaſe lands or tene- 
ments in fee ſimple, 
it behooveth him to 
have theſe words in 
his purchaſe, To have 
and to hold to him 
and to his heires ; 
for theſe words (his 
heires) make the e- 
ſtate of inheritance. 
For if a man pur- 


—- 2 


Enant, in Latin 
teneis, is derived of 
the verbe teneo, and 
hath in the law five ſig- 
nifications. 1. It fig- 


. nifics the eſtate of the 


land, as when the te- 
nant in a pr. ec ipe ot 


land, pleads, gudd non 


tenet, &c. this is as much 
as to ſay, that he hath 
not ſeifin of the frec- 
hold of the land in 
ueſtion. And in this 

enſe doth our author 
take it in this place ; 
and therefore he ſaith, 
tenant in fee ſimple 1s 
he which hath lands to 
hold to him and his 
heires. 2. It fignifieth 
the tenure or the ſer- 
vice whereby the lands 
and tenements be hold- 
en; and in this ſenſe it 
is ſiid in the writ of 
right, quz clamat tenere 
de te per liberum ſer- 
vitium, Ec. And in this 
ſignification he 1s called 
a tenant or holder; 
becauſe all the lands 
and tenements in En- 
gland, in the hands of 
ſubjects, are holden me- 
diately or 3 
0 


Vide Sect. 8g. 


8. H. 7. 17. 18. E. 3. 35 

24. E. 3. 65. 66. 44 E. 3-5 
48. E. 3. 9. 

(2 Inſt. 301.) 

(4 Init. 192.) 


(1) Sir Thomas Smith and Dr. Cowell find fault with Littleton for this explanation of fee ; but without the leaſt reaſon. 
Though fee, in its general acceptation, ſignifies /and holden, as diſtinguiſhed from land allsdial ; yet in our law, it is moſt fre- 
quently uſed in a particular ſenſe, to denote the guantity of eſtate in land, which is alauays the ſenſe of the word when we ſay, 
that one is tenant or ſei/ed in fre. ThereforeLittleton is not merely juſtified in writing, that fee is the ſame as inheritance; for if 
in deſcribing who is tenant in fee imple, he had explained the word otherwiſe, he would have miſled the ſtudent. The cenſure” 
of Littleton would have been ſpared, if the difference between attempting to give the etymology of fee aud its general ſenſe, 
and profeſſing only to explain a particular uſe of the word, had been attended to. See Smith's Commonevealth of Engl. b. 3. c. 10. 
Cow. Interp. verbum Fee, and Wright's Ten. 149. In this laſt book Littleton is well defended. Lord Coke's Comment on 


dre is very full to the ſame purpole. See Poſt. 1. b. 


B 


Lib. 1. Cap. 1. Of Fee ſimple. Sect. 1. 


ln Co. g Caſe of Stanneries.) of the king (t), Forin Pure haſe terre per chaſe lands by theſe 
have not by, allo. ceux parolx, A aver words, To have and 


Mir, des Tuſtic. c. 1. ſect. 3. dium, that is, any ſub- of tener a luy @ touts to hold to him for 
Cuſtoms de Normandy. cap. 28. jects land * y not 9 


holden; unleſſe you will ours; ol per tiels pa- ever; or by theſe 
take allodinm BY ex — rols, A aver et tener a words, To have and 
lido, as it is often taken , . 

a” the Books of Domes luy et a ſes afſignes « to hold to him and 
day (2): andtenantsintee Fouts jours en ceux his aſſignes for ever: 
fimple are there called deux caſes il ny ad e- in theſe two caſes he 


alodarii or aloarii. And 


he is called a tenant, fate forſque pur terme hath but an eſtate for 
becauſe he holdeth of de vie, pur ceo que i! term of life, for that 


ſome ſuperior lord by 
an ne bonne ene And chere. Fault ceux parols (ſes there lacke theſe words 


, g1g. a. 4 Co. 4. in fore the bin in this heires les queux pa- (his heires ) which 

ton Woods caſe. ſenſe cannot be ſaid to . 

(Cro. Cha, 82.) a rolæ tantſolement font words onely make an . 
he hath no ſuperior but /e/tate denheritanceen eſtate of inheritance 0 
God Almighty ; predium fouts froffments ef in all feoffments and 


domini regis oft direftum 
3 nullus au- grants. grants, 
thor , nifi Dens. And : : 4 
Bratt. lib. 1. cap. 8. as Bratton ſaith, Omnis greidem Sub eo, et ipſe ſub nullo, nifi tantum ſub Deo. The poſſeſſions of 
the king are called ſacra patrimonia, and dominica coronce 1. But though a ſubject hath - 
not properl direfum, yet hath he ztile dominiam. Of thele tenants our author ſpeaketh in » 
his ſecond Looks. 3. Allo tenere lignifieth performance, as in the writ of covenant, uod 
teneat conventionem, that is, that he hold or performe his covenant, 4. And likewiſe it figni« 
fieth to be bound, as it is ſaid in every common obligation, fene i ct firmiter obligari. Laſtly, It 
ſigniſieth to deeme or judge, as in 38. E. 3. c. 4. It thall be holden tor none (that is) judged or 
deemed for none, and ſo we commonly fay, it is holden in our bookes. And theſe ſeverall ſigni- 
fications doe properly belong to our tenant in fee ſimple. For he hath the eſtate of the land, 
he holdeth the land of ſome ſuperiour lord, and 1s to L the ſervices due, and thereunto 
he is bounden by doome and judgement of law. Of the ſeverall eſtates of land our author 
treateth in his firſt booke, and beginneth with tce fimple, becauſe all other eſtates and intereſte 
are derived out of the ſame. | 
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Brit. fo. 83. 207. 208. Fleta lib. Fee im le. Fee (J) commeth of the French e, Ci. e. predium beneficiarium, and le- 
Wy 6 5 * Sqn Bratt. rally fignificth inheritance, as our author himſelfe hereafter expoundeth it, And fimple is add- 
3 . e 4 . ed, for that it is deſcendible to his heires generally, that is, fimply, without reſtraint to the heires 
ect. 15. 17. Bract. lib. 2. cap. 5. Of his body, or the like. Feodum oft quod quis tenet ex qudcungue can ſa, froe fit tenementum, five 
| 6.7. Brit.cap. 34. fo. 89. Flet. lib. redditus, Cc. In DomeſUay it is called feudum. [a] Of fee ſimple, it is commonly holden, that 
| 3 cap. 2.8. & 9. &lib. 5. cap. 5. there be three kinds, 2. tee fimple abſolute, fee ſimple conditionall, and fee ſimple qualified 
3 os 4 * + or baſe fee (5). But the more genuine and apt divifion, were to divide tee, that is, inheritance, 
8. H. 4. 1s. 18. II. 8 3. EL into three parts, viz. ſimple or abſolute, conditionall, and qualified or baſe, For this word 
AMl. 33. 18. Al. 5. 18. Ed. 3. 46. (imple) properly excludeth both conditions and limitations, that defeat or abridge the fee. 
24. F. 3. 28. 9. Ed. 4. 18. 16, * Hereby it appeareth, that fee in our legall underſtanding fignitieth, that the land belongs to 
= * 4- _— 3- 2 56. us and our heires, in reſpect whereof the owner 1s ſaid to be ſeiſed in fee, and in this ſenſe the 
2 3 3 1 Kat + 3. king is ſaid to be ſeiſed in fee. [3] It is alſo taken as it is holden of another by ſervice, and 
D). 8. E1. +52. 259. 12. H. 8, that belongeth onely to the ſubject ; Jtem dicitwr feodum alio modo d e qui alium fi aan ot quod 
8. 4. H. 5.2. The Caſcof a per- quis tenet ab alio, wt fi fit qui dicat, talis tenct de me tot feoda per ſervitium militare, And Fleta 
jon which hath a qualified fee, faith, Poterit wnus teuere in feodo guoad ſercitia, ficut domints capitalis, et non in dominico ; alius in 
1 of Delc. feodo et dominico, et non in ſervitio, fen libere tenens alicuj as. Ie] And therefore if a ſtranger claim 
b] — By lik fo. 6 Fla, * ſeignory, and diſtreine and avow for the ſervice, the tenant may plead, that the tenancy is 
ib. 5 cap. 5. Brit. fo. 205. 207, extra feodum, Wc. of him (that is) out of the ſeignory, or not holden of him that claimeth it ; 
15 2. Afl. p. 4. 12. Aff. 38. 12. but he cannot plead extra feodum, Se. unleſſe he take the tenancy, thar 1s, the ſtate ot the land 
9. tit. Hors de ſon fee. 28. 28. upon him. Of fee in the firſt ſenſe our author treateth in this fir ſt booke; and as it is taken in 
Ast. 41. 7. H. 4. 30. 2. II. 6. 1. the ſecond ſenſe in his ſecond booke : and of the third you ſhall read in our author, Sect, 13. 


Co. 20. & 34. b. 2. Init. 296. zl n l ere 
9 100. * 2 643. 644. 645. and plentitully in our books quoted in the margent, 


Plac. 132. 216.) 


Terres ou tenements. Here it is to be obſerved, that a man may have a fee ſimple 

| in three kinds of hereditaments, (6) /z., reall, perfonall, and mixt: Reall, as lands and 
Rot. pat. 13 E. 1. tenements, whereof our author here ſpeaketh. Perſonal, as king Edward the firſt in 
the thirteenth yeare of his raigne, concgſt Edmundo fratri ſuo chariſimo, gudd ipſe et 

haredes ſui habeant, ad requiſitionem ſua, in Cancellarid ngfrd et haredum noftroram, juſti- 

: (a tos 


(1) Same doctrine, so. Aff pl. 2. poſt. 65. Plowd. 408. The origin and principle of this do rine is well explained in Wright's 
Ten. 58. and 2. Blackit. Comm. 48. ed. 5. See alſo Wright's Ten. 137. and Mad. Baron. Anglic. 25. 


(2) See Poſt. 5. a. For particulars concerning Dome//ay Book, ſee the books cited in Wright's Ten. 56. in note p. and alſo 
an Account of Domeſday Bock, and an Account of Danegeld, both printed by order of the Antiq. Soc. in 2756. 


(3) For examples and conſequences of this doctrine, fee Dy. 154. Plowd. 212. Poft. 16. a. 6. Co. 5. b. Finch fol. ed. 7. 2. Ro. 
Abr. 513. 514. poſt. 2. b. n. 4. 


(4) For the derivation of the word Ke, fee Wright's Ten. 3. and the books there cited. 


(5) See the ſame diviſion of fee in 10. Co. 97. b. 2. Inſt. 96. Vaugh. 273. 2. L. Raym. 1148. and for inſtances of a qualified 
fee, ſee poſt. 27. Plowd. 557. 10. Co. 97. 7. E. 4. 12. a Cro. Ch. 430. Hardr, 147. fo 


(6) For the extent of the word bereditament, and the difference between that and tenement, ſee poſt. 6. a. 


Lib. 1. Of Fee ſimple. 


riarios ad placita foreflarum, guat idem frater nofter habet ex dono domini regis Henrici for 
tris noſtri, near 40. forefle tenend', Sc. In this caſe the grantee and his heires had 
a perlonall inheritance in making of a requeſt to have letters patents of commiſſion to 
have juſtices aſſigned to him to heare and determine of the pleas of the forreſts, and con- 
cerneth neither lands or tenements. And fo it is if an annuity be granted to a man and 
his heires, it is a fee fimple perſonall; (1) et fie de fimilibus. And laſtly hereditaments 
mixt both of the realty an 1 the abbot of Whitbye in the county of Vorbe 
having a forreſt of the gift of William of Percie founder of that abby, and by the 
charters of king John and of other his progenitors, king Henry the third did grant 
abbati et conventui de Ars gudd pe et eorum ſucceſſores in perpetuum habeant viridarios ſuos 
proprios de libertate ſud de Whitbye eli gend de cetero in pleno com. Eborum, prout moris eff, ad 
re/ponfiones et preſentationes fatiend" de tranſgreſſionibus, quas amodo fieri continget de wvenatione 
intra metas forefie ſuæ de Whitbye, quam habent ex donatione Milli. de Percey et Alani de Percey 
filii ejus, et redditione et conceſſione domini Fohannis quondam regis Anglice patris noftri, et confir- 
matione noflrd, coram juſticiariis noftris ö ad placita forefie in partibus illis et non 
alibi, ficut viridarii foręſtæ naſtræ hujuſmodi reſponſiones et preſentationes, facere debent, et con- 
Sueverunt. Et fi contingat aliguos foriaſeess, qui non ſunt de libertate prediflorum abbatis et 
conventus, tranſgreſſionem facere de venatione intra metas forefl predic, , viridarit 
attachiare non poſſunt, volumus et concedimus pro nobis et heredibus noftris, gu hujuſmod: tranſ- 
greſſores per juſticiarios foreſtæ noſtire ultra Trentam attachientur, ad preſentationem viridariorin 
prœdict. ad reſpondendum inde coram jrfticiariis naſtris itinerantibus ad placita forefle noſtre 
in partibus illis, cum ibid. ad placitandum wenerint prout ſecundum aſſiſam ct conſuetudinem for:fle 
notre fuerint facient, Which charter was pleaded upon the claime made by the abbot 
of Whitbye, before Willoughby, Hungerford, and 3 juſtices in eire in the forreſt of 
Pickering, which eire began azo 8. E. 3. And theſe before them were allowed. And when 
the king createth an earl of ſuch a county or other place, to hold that dignity to him and his 
heires, this dignity is perſonall and alſo concerneth lands and tenements. (2) But of this mat- 
ter more ſhall be ſaid in the next Chapter, Sect. 14. and 15. 


Et eft appel en Latin feodum ſimplex, quia feodum idem eſt, quod 


hereditas. Here Littleton himſelfe teacheth the ſignification of frodum, according to 
that which hath been ſaid, which only is to be applied to tee ſimple pure and abſolute. And 
this and all his other interpretations of words and etimologies throughout all his three 
bookes (wherein the ſtudious reader will obſerve many) are perſpicuous, and ever per 
notioria et nunquam ignotum per ignotins, and are moſt neceſſary, tor ;ygnoratis terminis ig no- 
ratur ct ars. 


Simplex idem eſt quod legitimum vel purum, hereof he treateth 
onely in this place. And Littleton ſaith well, _— idem eff quod purum. Simplex 
enim dicitur quia fine plicis ; ot wr dicitur, quod oft merum ſolum fine additione. Simplex 
donatio et pura oft, ubi nulla addita ft conditio five modus; fimplex enim datur, quod nullo ad- 


ditamento datur. 


2 


Hæreditas legitima vel hereditas pura. And therefore it is well ſaid, 
gudd donationum alia ſimplex et pura, que, nullo jure civili vel naturali cogente, nullo precedente 
metu vel interveniente, ex merd gratuitdque liberalitate donantis procedit, et ubi nullo caſu welit 
donator ad ſe rewerti quod dedit ; alia ſub modo conditione wel ob cauſam, in quibus caſibus non 
propriè fit donatio, cam donator id ad ſe reverti welit, ſed quadam potins feodalis dimiſſio ; alia ab- 
ſoluta et larga; alia ſtricta et coarfata, ficut certis heredibus, quibuſuam a ſucceſſione exclufis, Ec. 
And theretore ſecing fee ſimple is hereditas legitima wel pura, it plainly confirmeth, that the 
divifion of te is by his ny rather to be divided as is aforeſaid than fee ſimple. And 
he ſaith well in the disjunctive legitima wel pura, for every fee ſimple is not legitimum. For 
a diſſeiſor, abator, intruder, uſurper, &c. have a fee ſimple, but it is not a lawtull fee. So as 
every man, that hath a fee ſimple, hath it either by right or by wrong. If by right, then he 
hath it either by purchaſe or diſcent. If by wrong, then either by diſſeiſin, intruſion, abate- 
ment, uſurpation, (3) &c. In this Chapter he treateth onely of a lawtull fee ſimple, and 
divideth the ſame as is aforeſaid. 


Car fi home purchaſe. Perſons capable of purchaſe are of two ſorts, perſons naturall 
created of God, as I. S. I. N. Sc. and perſons incorporate or politique created by the policy of 
man; (and therefore they are called bodies politique) and theſe be of two ſorts, viz. either ſole, 
or aggregate of — : againe aggregate of many, either of all perſons capable, or of one perſon 
capable, and the reſt incapable or dead in law, as in the Chapter of Diſcontinuance, Sect. 655. 
ſhall be ſhewed. Some men have capacitie to purchaſe, but not abilitie to hold. Some capu- 
city to purchaſe and abilitie to hold or not to hold, at the election of them or others. Some 
capacitie to take and to hold. Some neither capacitic to take nor to hold. And ſome ſpecially 
ditabled to take ſome particular thing. | 

It an alien Chrittian or infidel purchaſe houſes, lands, tenements, or hereditaments, to —_ 
an 


Seet. 17. 134 


(4- Inſt. 314. Cro. Ja. 136 


Ro. Pat. an. 47. H. 3. 
Itin. Pickering. 8. E. 3. 
Ro. 42. 


(7. Co. 33) 


BraQt. lib. 4. cap. 9. fo. 263. 
Britt. cap. 32. & 79. | 
For interpretation of words and 
etymologics, vid. Sect. g. 18. 95. 
116. 219. 135. 134. 164174. 
184. 186. 194. 204. 234- 267. 
268. 332. 337- 424. 520, 592. 
645. 689. 733- 


Bract. lib. 2. cap. 39. ſo 9%. 
G2. b. lib. 4. cap. 28. 

Fleta lib. g. cap. 8. 

Bratt. lib. 2. cap. 5. &c. 

Britt. cap. 34- 


Fleta lib. 3. ca. 3. Plowd. 58. b. 


Perſons capable of purchaſe. 


Who have ability to grant. Vide 
Set. 57. 


11. Eliz. Dier, 289. 
11. H. 4. 20. & 26. 
7. E. 4 29. 

(1. Ro. Abr. 194.) 


(1) An annuity of inheritance is held to be forfeitable for treaſon as an herelitament, 7. Co. 34. b. Yet being only perſonal, 
it is not an hereditament within the ſtatute of mortmain ofthe 7. E. 1, ſt. 2. nor is it intailable within the ſtatute de den. Sce 


poſt. 2. a. b. & 20. a. 


(2) Therefore ſuch dignity has heen adjudged to he intailable within the ſtatute de d-nis. See poſt. 20. a. 


(3) For the difference between ſuch eſtates by wrong, ſee poſt. 277. a. and that they cannot be {aid to be by purchaſe, ſee poſt. 


3. b. & 18. b. 


Lib. 1. Cap. l. Of Fee ſimple. Sect. i. 


and his heires, albeit he can have no heires, yet he is of capacitie to take a fee ſemple (1) but not to 

hold(2). For upon an office found the king ſhall have it by his prerogative (3), ot whom ſoever the 

land is holden (4). And foitisit the alien doth purchaſc land aud dic, the law doth caſt the freehold 

andinheritance upon the king (5). It analien purchaſe any eſtate of tree hold in houſes, lands, tene- 

ments, or hereditaments, the king upon office ound ſhall have them. It an alien be made denizen 

and purchaſe lands, and die without iſlue, the lord of the fee ſhall have the eſcheat and not the king. 

32. II. 6. 23. Pl. Com. 483. But as to a leaſe for yeares, there is a diverſitie betwteniea leaſe for yeares of a houſe for the habi- 
tation of a merchant ſtranger being an alien, whoſe king is in league with ours, and a leaſe for yeares 

6- Mar. Br. tit. Denizen. 22. of lands, meadows, paſtures, woods, and the like. For i he take a leaſe for yeares of lands, meadows, 
5 &e. upon office found, the king ſhall have it (6). But of a houſe for habitation he may take a leaſe 

ä for years as incident to commerce, for without habitation he cannot merchandize or trade (7), But 

if he depart, or relinquiſh the realme, the king ſhall have the leaſe. So it is if he die poſſeſſed thereof, 

neither his executors or adminiſtrators ſhall have it, but the king: (8) for he had it only for habita- 

tion as neceſſary to his trade or traftique, and not tor the benefit ot his executor or adminiſtrator, 

But it the alien be no merchant, then the king ſhall have the leaſe tor yeares, albeit it were for his ha- 

Paſch. 29. Eliz. in Sir James bitation(9),and ſo it is it he be an alien enemie. And all this was ſo reſolved by the judges aſſembled 
Crolts caſe. together tor that purpoſe in the caſe of fir James Croft, Paſch. 29. of the raigne of queene Elizabeth. 
49- 4 * 19 n Alſo if a man commit felony, and after purchaſe lands, and after is attainted, he had capacitie to 
an purchaſe but not to hold it, tor in that caſe the lord of the fee ſhall have the eſcheat (10) ; and if a 
man be attainted of felony, yet he hath capacity to purchaſe to him and to his heires, albeit he can 

have nv heire; but he cannot hold it, for in that cate the king ſhall have it by his prerogative, and 

not the lord of the fee; for a man attaiated hath no capacitic to purchaſe (being a man ciciiter 


Mana Charta. cap. 26. mortuus)but onely tor the benefit of the bing, no more than the alien-nee hath. Ifany ſole corporation 
7. E. 1. flat. 2. derchgiofis, or aggregate of many, either eceleſiaſtical or temporall (tor the words of the ſtatute be f guisrcli- 
W. 2. 13. E. 1. cap. 33- gioſus vel aliu;) purchal. lands or tenements in fee, they have capacity to take but not to retaine 


13. R. 2. cap. 5 
23. II. 8. cap. 10. 
39. El. cap. 3. 


(unlefle they have a ſuſſicient licence in that (11) behalfe); for within the yeare after the aliena- 
tion the next lord of the fee may enter, and it he doe not then the next immediate lord from time 


23. H. 3. Af. 426. to time to have half a yeare, and for default of all the meſne lords then the king to have the land 
29. All. p. 17. Brit. fo. 32. ſo aliened for ever, which is to be underitood of ſuch iuheritances as may be holden. But of ſuch in- 
Fleta lib. g. cap. 4- & f. heritances us are not holden, as villeines, rents- charges, commons, and the like, the king ſhall have 
19. E. 2. tit. Vil. 34. them preſently by a favourable interpretation of the ſtatute. An annuity graunted to them is not 
29. E. 3. Ibid. 13. 21. E. 3 5. mortmaine, becauſe it chargeth the perſon only. Some hare ſaid that it is called mortmaine manus 
4. H. 6. 9. 19. H. 6. 6g. 65. , \ 


3. E. 4. 14. 19. E. 3. Mortm, 8. Mortua, quia paſſiſſio roruns o/t immortalis, manus pro poſſe ſſione, et mortua pro immortali, and the rather 

4. H. 6. 37. 19. H. 6. 6g. | tor that by the laws and itatutes of the realme all eccleſiaſtical perlons are reſtrained to alien. 
[ Plowd- 502. a.) | * Others lay it is called uus mortua por AR becauſe bodies politique and corporate never 
7: E 4. 14- die. Others ſay that it is called mortmane by reſemblance to the holding of a man's hand that is 


» o . * EI A | f 
8 4 der  WEpE's ready to die, tor that he then holdeth he letteth not goe till he be dead. Theſe and ſuch others are 
Le ſtatut. de Religioſis. framed out of wit and invention; but the true cauſe of the name, and the meaning thereof, wag 
"* 7 oY taken from the effects, as it is expreſſed in the ſtatute itſelt, per quod que ſeritiaex bujuſmods feo. 


dis debentur, et que ad diftnfionem regni ab initio A plenty indebite ſubtrahuntur, et capitales 
domint eſchactas ſuas amiitunt, ſo as the lands were ſaid to come to dead hands as to the lords; for 
that by alie nation in mortmaine, they loſt wholly their eſcheats, and in effect their knights ſer- 
vices for the defence of the realme, wards, marriages, reliefes, and the like, and therefore was 
called a dead hand, for that a dead hand yceldeth no ſervice. | 
I paſſe over villeins or bondmen, who have power to purchaſe lands, but not to reteyne them 
againit their lords, becauſe you ſhall reade at large of them in their proper place in the Chap- 
ter of Villenage. 

fCro. Ja. 320. 1. Ro. Abr. 531.) An infant or »:i#oy (whom we call any that is under the age of 21 yeares) hath, without con- 
ſent of any other, capacity to purchaſe ; for it is intended foi his benefit, and at his full age he 
may either agree thereunto, and pertcct it, or without any cauſe to be alledged waive or diſa- 
gree to the purchaſe, and fo may his heires aſter him it he agreed not thereuntoafter his full age, 
A man of non ſane memory may withour the conſent of any other, purchaſe lands, but he him- 
ſelte (12) cannot waiveit; butithedicin his madneſſe, or after his memory recover, without agree- 
ment thereunto, his heire may waive and diſagree tothe ſtate, without any cauſe ſhewed; and fo of 
an ideot. But it the man of non fane memory recover hismemory,and agree unto it, it isunavoydable, 
It an abbot purchaſe lands to him and his ſueceſſors without the conſent of his convent, he 
43. Aff. p. 2g. himſelf cannot waive it ; but his ſueceſſor may upon juſt cauſe ſhewed, as if a greater rent were 
reſerved thereupon than the value of the land, or the like; but he cannot waive it unleſſe it be 
upon uit cauſe, et ic de fumilibus, prelatus ecclefie ſuæ conditionem meliorarepoteſt, deteriorarenequits 
BraR. lib. 2. fo. 12. & 32+ And in another place he ſaith, Z/ enim cccleſia c3r/dem conditionis, quæ fungitur vice _— 
ut 
(1) Therefore on a covenant to ſtand ſci ed, an uſe will ariſe for an alien. Godb. 275. But by 4 / lav, ns by defeent, he can- 
not even tale for the benefit of the king. 7. Co. Calvin's Caſe, 24. a. Poſt. 31. b. and 1. Ventr. 417. Sce in Dy. 293. b. the caſe of 
a feoffment to an alien and another ro uſes. —{2) If the purchaſe is made with the King's licence, it ſeems that he may hold. 
See 14. H. 4. 20 How the law is, where an alien purchaſes in the name of a truſtee, fee King and Holland, Styl. 20. &c. All. 14. 
and 1. Ro. Abr. 194. See alſo 13. G. 3. c. 14. which enables aliens to lend money on land, &c. in the Welt Indies.—(3) But not 
before office, except in caſe of the alien's death, Adj. g. Co. s. b. Before office, recovery by an alien tenant in tail will bar re- 
mainders. Adj. Gouldſb. 102. 4. Leon. 84. —{4) if an alien purchaſes a copyhold, it is faid, that it ſhall eſcheat to the lord. Dy. 2. 
b. in marg. but ſee 1. Mod. 17. and All. 14.— (;) Sce in Plowd. 229. ſeveral cafes, iu which, for a like reafon, the king is intitled 
without office.—(6) Accord. /. Co. Calvn's Caſe, Dy. 2. b. m marg.—{(7) But 32. II. 8. c. 16. f. 13. makes void all leaſes of 
houſes or ſhops to an alien being an artificer or bandicraſtſman. This law, however contrary it may ſeem to good policy and the 
ſpirit of commerce, ſti!} remains unrepeaſed; but in favour of aliens, it has been conſtrued very ſtri ly. See 1. Sid. 209. 1. Saund. 
7+ 2. Show. 135. 3. Mod, 94. 3. Falk. 29. In the latter hook a leaſe to an alien uri is ſaid to be forfeitable to the king at com- 
mon law; but for this extraordinary doctrine no authority is cited. As to the capacity of aliens to take perſonal chattels, ſee 
2. Ro. Rep. 93.46) Contra x. And. 25. N. Bendl. 36. See in Cro. Cha. S. # caſe Where admihiſtration to an inteſtate „lien was 
granted to his nephews and nieces, who were alſo aliens, and part of the «<iflate cuntilied of leates tor years.—\9) If this be the 
common law, ought not its ſeverity to be corrected by the legillature? To deny the right of taking a houſe for habitation, ta 
aliens not being merchants, is like forbulding all other foreigners to come and) relide here. See 7. Co. Calvin's caſe, 17. a. where 
lord Coke ſeems th exprels himſelf without Ciltinguiſhing between aliens beiug merchants and other aliens.—{10) Tenant in 
tail is gui'ty of murder, and before conviction levies a fine. It was a queſtion, whether the fine ſhould bar the iſſue for the Jurd's 
benefit; and the court inclined to think that it ſhould ; but no judgment was given. 1. Wilf, 2. Part 229.—{11) As to this, ſee 
polt. 95. 20,—(12) Firzherbert argues ſtrongly, that a noncompos may plead his difability to avoid bis own acts as well as an 
infant, Pitz. Nat. Br. 202, See poſt. 247. 2. & b. much curious learning on the ſubject, and alſo 2. Blackſt. Com. ed. f. p. 291. 

where the progrets of the opinions on this ſubject is critically Rated, 
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Lib. I. Of Fee ſimple. 


But no fimile holds in every thing, according to the ancient ſaying, Nullum firiile guatuor pedi- 
bus currit. [a] An hermaphrodite may purchaſe according to that fexe which prevaileth, A 
feme covert cannot take any thing of the gift of her huſband (1), but is ot capacity to purchaſe 
of others without the conſent of her huſband. And of this opinion was Littleton in our books, 
and in this book, Sect. 677. but her huſband may diſagree thereunto, and deveſt the whole eſtate; 
but if he neither agree nor _ the purchaſe is (2) good; but after his death, albeit her 
huſband agreed thereunto, yet the may without any cauſe to be alledged waive the ſame, and 
ſo may her heires alſo, if after the deccaſe of her huſband ſhe herſelfe agreed not thereunto, 

[5] A wite (wxor) is a good name of purchaſe, without a Chriſtian name; and fo it is, if a 
Chriſtian name be added and miſtaken, as Em tor Emelyn, &c. tor utile per inutile non witiatur, 
But the queene, the conſort ot the king of England, is an exempt perſon from the king by the 
common law, and is of ability and capacity to purchaſe and grant without the king. Of which 
ſee more at large, Se. 200, ; 

[e The pariſhioners or inhabitants, or probi homines of Dale (3), or the church-wardens are 
not capable to purchaſe lands; but goods they are, unlefle it were in ancient time when ſuch 
grants were allowed (4). ; 

[4] An ancient graut by the lord to the commoners in ſuch a waſte, that a way leading to 
their common ſhould not be ſtreightened, was good; but otherwiſe it is of ſuch a grant at this 
day. [e] And fo in ancient time a grant made tou lord, et hominibus ſuis, tam liberis quam nativis, 
or the like, was good; but they are not of capacity to purchaſe by ſuch a name at this day. But 
yet at this day it the king grant to a man to have the goods and chattels de hominibus ſuis, or 
de tenentibus ſuis, or de reffdentibus infra feodum, Sc. it is good; for there they are not named 
as purchaſers or takers, but tor another man's benefit, who hath capacity to purchaſe or take. 
{ /] And regularly it is requiſite, that the purchaſer be named by the name of baptiſm and his 
iurnane, and that ſpeciall heed be taken to the name of baptiſin, for that a man cannot have 
two names of baptilm as he may have divers ſurnames (5). [g] And it is not ſafe in writs, 
pleadings, grants, &c. to tranflate ſurnames into Latin. As it the 1urname of one be Fitzwilliam, 
or Willtamion, if he tranſlate him to Fil:us H71/7, it in truth his father had any other Chriſtian 
name than William, the writ, &c. ſhall abate ; tor Fitzwilliam or Williamſon is his ſurname, 
whatſoever Chriſtian name his father had, therefore the lawyer never tranſlates ſurnames. 
And yet in ſome caſes, though the name of baptiſme be miſtaken, (as in the cafe before put of 
the wife) the grant is good. 

So it is if lands be given to Robert earl of Pembroke, where his name is Henry, to George 
biſhop of Norwich, where his name is John, and ſo of an abbot, &c. for in theſe and the like 
caſes there can be but one of that dignity or name. And theretore ſuch a grant is good, albeit 
the name of baptiſm be miſtaken, If by licence lands be given to the deane 4, chapter of 
the holy and individed Trinity of Norwich, this is good, although the deane be not named by 
his proper name, if there were adeane at the time of the grant, but in pleading he muſt ſhew 
his proper name. And fo on the other fide, if the deane and chapter make a leaſe without 
naming the deane by his proper name, the leafe is good, if there were a deane at the time of 
the (6) leaſe ; but in pleading, the * name of the deane mult be ſhewed; and fo is the 
booke of the 18. E. 4. to be intended; tor the ſame judges in 13. E. 4. held the grant good to 
a maior, aldermen, and commonalty, albeit the major was not named by his proper name, but 
in pleading it muſt be ſhewed, as is there alſo holden (7). If a man be baptized by the name 
of Thomas, and after at his confirmation by the biſhop he is named John, he may purchaſe by 
the name of his confirmation. And this was the cafe of fir Francis Gawdie, late chiefe juſtice 
of the court of common-pleas, whoſe name of baptiſm was Thomas, and his name of confirmation 
Francis ; and that name of Francis, by the advice of all the judges, in anno 36. H. 8. he did 
beare, and after uſed in all his purchaſes and grants (8). 11 And this doth agree with our 
ancient books, where it is holden that a man may have divers names at divers times, but not 
divers Chriſtian names. And the court ſaid, that it may be that a woman was baptized by the 
name of Anable, and 4o yeares after ſhe was confirmed by the name of Douce, and then her 
name was chanzed, and atter ſhe was to be named Douce, and that all purchaſes, &c. made by her 
name of baptiſm before her confirmation remain good, a matter nor much in ule, nor requiſite 
to be put in ure, but neceſſary to be knowne. [] But purchaſes are good in many cales by 
a knowne name, or by a certaine defcription of the perſon without either ſurname, or name of 
baptiſm, as wxor! J. S. as hath been faig, or primo genito filio, or ſecundo genito filio, Sc. or filio 
natu minimo J. S. or niert pucro, or omnibus filiis or filiabus J. S. or omnibus liberis ſeu exitibus 
of I. S. or to the right heires of I. S. 

[+] But if a man do infranchiſe a villein, cum tota /equela ſua, that is not ſufficient to in- 
franchiſe his children borne before, for the incertainty of the /eqrela. II] But regularly in 
writs, the demandant or tenant is to be named by his Chriſtian name and ſurname, uuleſſe it be 
in caſes of ſome corporations or bodies politique (9). 5 

A baſ- 


Sect. I; | 3 


ſa] 1. H. 7. 16. 7. H. 4. 17. 
18. H. 6. 8. 39. E. 3. 30. 15. 
E. 4. fol. 1. b. 27. H. 8. 24. 
(Hob. 204. 5, Co. 119. b.) 


[3] A _ of purchaſe. . II. 
4. 25- 1. H. 5.8, 46. E. g. 22. 
12. Aſl. 18. 30. F. 3. 15 1. 
Al. 11. 11. II. 4. 33. 9. E. 4- 
49- 13-E. 3. Eſtoppel. 2g1. F. 
B. 97. a. 

Le] 12. H. 7. 8. 37. H. 6. 50. 
10. H. 4. 3. b. (4 Iuſt. 297.) 


[4] 32. E. g. barre 261. (Hob. 
6. Co. 59.) 

le] 33- E. g. grant 83. 18. E. g. 
30. 12. All. 35, iy. II. 6. 12, 
34- All. p. 11. qo. All. p. 21. 


[/] Bract. lib. 4. tract. 1. ca. 20. 
Britton fol. 121. 122. g. E. g. 
78. 25. E. 3. 43. 26. Aſſ. 61. 
80. All. 16. 46. E. 3. 22. 39. 


E. 3. 17. 3. H. 6. 23. 19. H. 
6. 2. 30. HI. 6. 1. 34. H. 6. 19. 
11. H. 4. 27. 9 E. 4. 29. 6. 


E. 4. 46. 65. 14. H. 7. 11. 20. 
Eliz. Dier. 259. 8. E. 3. 436. 
20. E. 3. 25. 1. H. 4. 5. . H. 6. 
26. 19. H. 6.2. 34. H. 6. 19. 
5. E. 4. 55. 27. H. & 11. 1. 
H. 5. 5. 18. E. g. 32. 2. E. 3. 
85. 8. E. 3. 427. 7. H. 6. 29. 
9. H. 5. 9. 

4] 4%. E. g. 22. Fitzwilliam. 
24. E. 3. 64. Fit- john. 39. E. 
3. 24. Fitz robert. 27. E. g. 85. 
tit. grant. 67. 18. E. 3. 23. 24. 
18. E. 4. 8. b. 14. H. 7. gt. 3a. 
13. F. 4. 8. 3. F. g. Vouch. 179. 
37. E. 3. 85. where the proper 
name is miſtaken. (6. Co. 65. 
10. Co. 132. b. Hob. 32. 2. 
Ro. Abr. 44. Mo. 22.) 


[4] 22. R. 2. briefe 936. 12. R. 
2. feftments 38. 9. E. g. 14 
46. E. 3. 21. 3. H. 6.26. 34. 
H. 6. 19. 2. H. 7. 29. 3. E. 2. 
briefe 741. 14. H. 7. 11. 

J 17 E. g. 29. 18. E. 3. 59. 30. 
E. 3.18. 11. H. 4. 84. Pl. Com. 
523. 21. R. 2. deviſe. 41. E. 
3. 19. 15. E. 3. Counter-plca 
de vouch. 43. 35. Al. 13. 37. 
H. 6. g0.. 11. Z. 4. 8. 7. H. 4. 
8. 40. E. 3. 9. 37. H. 8 Bro. 
Nolme 40. 

ſk] 15. H. 7. 14. 

[/]83. E. 3. 437. 29. E. 2. 44- 
19. E. 4. 11. 1. E. 4. 19. 7. 
II. 6. 29. 


(1) Adjudged ace. in Chancery. 2. Vern. 38 f. and 3. Atk. 52. But the doctrine muſt he underſtood with various limitations. 
1. Though the huſhand cannot convey to the wite /m1med/atzely, yet he may give toa truſtee for her benefit, and the gift will be good. 
Therefore he may convey land to her by way of uſe, as by enfcoffing or covenanting with another toſtand ſ:ized, or ſurrendering 
a copyhold eſtate, to her uſe. Sec poſt. 112. a. 4. Co. 29.—2. According to ſome books, by cuſtom of a particular place, as of York, 
the wiſe may take by immediate conveyance fromthe huſband. Fitz. Preſcription 61. Bro. Cuſtom. 56.—3. The huſband may give 
ta his wite by H <vi// ; becanſe ſuch gift cannot take effect till his death, when the coverture is determined. Poſt. ſect. 168.— 
4. It ſeems, that a donatio mortis cauſi by huſband to wife may be good; becauſe hat is in the nature of a legacy. 1, P. Wms. 


441- How the wife may give her ſeparate perſonal property to her huſband, ſee 2. Vel. 669. 
(2) Acc. poſt. 356. a. 


(3) See in Dy. 150. the caſe of a grant by the crown probis haminibus de Iſlington, rendering a rent. 


(4) Acc. as to churchwardens, Finch's Law, 8vo. cd. 178. See Keilw. 32. a. 


But by 9. Geo. 1. c. 7. they are enabled to pur- 


ch aſe a workhouſ- for the poor; and by cuſtom, in ſome places, as in Loudon, the parſon and churchwardens ate a corpora- 


tion to purchaſe |inds. Cro. Jam. 532. | 
(5) See Cro. Elz. 27. 222. 328. Cro. Jam. 558. 
(6) But not oth-rwiſe, Poſt. 264. a. See 21. Ed. 4. 15. 16. 
(7) See 1. Leon. 30. Dy. 86. : 
(8) Acc. 2. Ro. Abr. 135. A. 


( As tonaming of perſous in writs and pleadings, ſee Thelo. Dy Br. Orig. lib. 3. and 6. and the title Alatement in Com. Dig. 


* — ” = —_ 
N — 
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Lib. i. Cap. 1. Of Fee ſimple. Sect. 1. 


[a] 39. E. g. 11. 24- [a] A baſtard having gotten a name by reputation may purchaſe by his reputed or knowne name 
17. E. g. 42. to him and his hcires, although he can have no heir but of is body: A man makes a leaſe to B. for 
85. Alf. 13. 41. E. 319. life, remaindet to the eldeſt iſſue male of B. and the heires males of his body. B. hath iſſue a baſtard 

| ſon, he ſhall not take the remainder, becauſe in law he is not his iſſue, for qui ex damnatocoitu naf- 
Vide Sect. 119. ; cuntur inter liberos non computentur. And as Littleton faith, a baſtard is guaft nullius filius, and can 


[4] So it was reſolved M. 38. & have no name of reputation as ſoone as he is borne. [5] So it is if a man makea leaſe for life to B. 
39. 2 Bre. de errore ſorland the remaindertothe eldeſt iſſue male df B. to be begotten of the body of Jane S. whether the ſame 
in Fortington in com. Salop. {flue be legitimate or illegitimate; B. hath ifſue a baſtard on the body of Jane S. this ſonne or ĩſſue 


8 In Poop" 3 ſhall not take the remainder; for (as it hath been ſaid) by the name of iſſue, it there had beene noothet 


>. Ro. Abr. 43. 44.) words he could not take, and (as it hath been alſo ſaid) a baſtard cannot take, but after he hath gained 
Le] 39. E. 3-11: 24 a name by reputation, (1) that hers the ſonne of B. —_— And therefore hecan take no remaindet 
35. Al. 13. limited before he be born; but after he be borne, and that he hath gained by time a reputation 
(6 a 56% r to be know ie by the name of a ſon, then a remainder to be limited to him by the name of the ſon of 

TERM his reputed father is good. But if he cannot take the remainder by the name of iſſue at the time 


when he is borne; he ſhall never take it. And ſo it ſeemeth, and tor the ſame cauſe, if after the 


birth of the iſſue, B. had married Jane S. ſo as he became baſtard eigne, and had a poſſibility 


to inherit, yet he ſhall not take the remainder, 

Perſons deformed, having human ſhape (2), ideots, mad men, lepers, deafe, dumbe, and 
blinde, minors, and all other reaſonable creatures have power to purchate and retaine lands or te- 
[4] 5: E. 4: tit. office & officer. nenients. [4] But the common law doth diſable ſome men to take any eſtate in ſome particular 
Bro. 48. things: as if an office either of the grant of the king or ſubject which concernes the 4 
Vinter's caſe, §. Mar. Dier. fo. tion, proceeding, or execution of juſtiee, or the king's revenue, or the commonwealth, or the in- 

150. b. & Scrogg'scale.{Hob. 148.) 1 Sr p 1 8 Aa P 
9 85 tereſt, benefit, or ſafetie of the ſubject, or the like; it theſe, or any ot them be granted to a man that 
is unexpert, and hath no ſkill and ſcience to exerciſe and execute the ſame, the grant is meerly (3) 
(Cro. Jam. 17.) void, and the partie diſabled by law, and incapable totakethe ſame, pro commodo regis et popult ; tor 
onely men of ſkill, knowledge, and ability toexereiſe the ſame are capable of the tame to ſerve the 
[-] u. 40. & 41. Fliz. in the king and his people. [e An intant or minor is not _ of an office of ſtewardſhip of the court 
King's bench between Scamler of a manor, either in poſfeſſion or reverſion (4). UV] No man though never ſo ſkiltul and expert, 
& Walters. is capable of a judiciall office in reverſion, (5) but muſt expect untill it fall in poſſeſſion. And ſee 
(Contra March 43- 8. C. W. Jo. Sect. 378. where bargaining or giving of money, or any manner of reward, &c. for offices there 


75 ae og e mentioned, ſhall make ſuch a purchaſer incapable thereof, which is worthy to be knowne, but 


Cafe. more worthy to be put in due execution. 

(3. & 6. F. 6. c. 1. & poſt. 234-2.) Some are capable of certain things for ſome ſpecial purpoſe, but not to uſe or exerciſe ſuch 
Vide Scct. 378. things themſelves. As the king is capable of an office, not to uſe but to grant, &c. (6) 
K A monſter borne within l:wwtull matrimonie, that hath not human ſhape, cannot purchaſe, 
(Poſt. 7. b. 29. b.) ; . . * 22 as IP 
Le] Bra. lib. g. to. 421. much leſſe reteine any thing. 155 The ſame law 18 % profeſſis et mortuis ſiculo, tor they are civi- 
415. Britt. cap. 22. 39. liter mortii (7), whereof you fhall read at large in his proper place, 8. 200. 
. Purchaſe, in Latin perquiſitum, of the verbe perguirere. Littleton deſcribeth it in the end 
9 II. 6. 24. 21. R. 2. judgment of this Chapter in this manner, Item, purchaſe eft appel le poſſeſſion de terres ou tenements, que home 
263. 5. II. 4. 2. ad per ſon fait, ou per ſon agreement, a quel poſſeſſion ii ne avient per title de diſcent de nul de ſes anceſ- 
14 U. 8. 16. ters ou de ſes coſens mes p r ſon fait dem. So as I take it, a purchaſe 1s to be taken, when one com- 
Doct. &. Stud. 141. meth to lands by conveyance or title, and that diſſeiſins, — intruſions, uſurpations, and 


. Com. fo. 47- Brit. cap. 33 ſuen like e ſtates gained by wrong, are not ſaid in law purchaſes (8), but oppreſſions and injuries. 


Note, that purchaſers of lands, tenements, leafes, and hereditaments, for good and valuable con- 


(Poſt. 76. a.) ſiderution, ſhall avoid all former fraudulent and covinous conveyances, eſtates, grants, charges and 
Le. Elis. cap. 4. limitations of uſes, of or out of the ſame, [5] by a ſtatute made ſince Littleton wrote (9), whereot 
i 3. Eli. cap. 5. | you may plainly and plentifully read in my Reports, to which I will adde this cafe. I. C. had a 


3. Co. 8 „ fe. 83. Twine's caſe. ſeaſe of certaine lands tor 60 yeares, it he lived ſo long, and forged a leafe for go years abſolute- 
5+ Co. 6. Gonche's calc, Iv. and be by ind. 5 NN * ado n Af” d and fold 
6. Co. 52. Burrel's.cale. y, and he by indenture reciting the forged leaſe tor valuable conſideration bargatned and fol 
11. Co. f Paſch.12, Ja. iuter jones the torged leaſe and all his intereſt in the land to R. G. It ſeemed to me that R. G. was no 
l. and hr Rich Groobham def. purchaſer within the ſtatute of 27. Eliz. for he contracted not for the true and lawtull intereſt, 
in cjectione hrme in evidence al tor that was not knowne to him, for then perhaps he would not have dealt tor it, and the vitt- 
Ju. ble and knowne tearme was torged, and although by general words the true intercit puſſed, not- 
withſtanding he gave no valuable conſideration nor contracted for it, And of this opinion 
were all the judges in Serjcant's Inne in Fleetſtreet, 
[5] 11.18. E. g. coram rege in [7] In ancient time when a man made a fraudulent feoffement it was ſaid, quod poſuit terran 


the aur illau in brigam, where brigam doth ſignifie wrangle, contention, or intricacy, for fraud is the 
F4] 37-01. 8. oP: 6. mother of them all. [4] And on the other fide, purchaſes, eſtates, and contracts may be avoided 
: af ay hy" OE «cafe, Eodem fince Littleton wrote by certaine acts of parliament againſt uſurie above ten in the hundred, in 
lib. 7. Claicou's caſe, ſuch manner and forme as by thoſe acts is provided, which ſtatutes are well expounded in 
(Lutw. 271.) my books of Reports, which may be read there. To them that lend money my caveat N 

neither 


(1) The ſeveral reports of the caſe, cited by lord Coke in the margin, differ very much. According to Noy and Moore, it was 
held by all but Popham, that the remainder was good, though the baſtard was rot born till after creating it; and Roll repreſents 
the caſe as if the opinion had been for the remainder. But Croke agrees with lord Coke, and writes that a majority of the judg« 9 
held the remainder void; though indeed it appears by his report, that the party at length claiming as las], it became un- 
neceffary to decide what would be the effect of a remainder to an unborn baſtard. The only modern caſe I meet with on the 
ſubject is one, in which lord chancellor Macclesfield inclined againſt fuch a remainder, even though to a child ex wentr- ſa mere. 
1. P. Wms. 524. However, the doctrine doth not ſcem fully tett!ed. If the objection againſt the limitation to a baſtard not 72 c/z 
is uncertainty of «*/criptiony it mult certainly fail where he is defcribed by the mother only; and even where the father is named, it 
may fometimes bs poſſible to aſcertain him allo ſufficiently, as well where the limitation precedes, as where it follows the baſtard's 
birth. See Bro. Grant. 17, 2- Ro. Abr. 43. 44. But if the ohjection is a policy of aww, which, for the enconragement of marriage, 
creates a diſability of providing for illegitimate children before they are born; then lord Coke's doctrine is true in its full extent; 
dee Cro. Eliz. $10. Which of thelc is the true principle of objection, is left to the judgement of the learned reader. —(2) Who 
ought to be deemed fuch, fre polt. 7. b. 25. b.— (3) See Acc. Godb. 391. Hard. 135. Scregg's caſe, cited by lord Coke in the 


margin, is in Dy. 17 5,—(4) Acc. Scamler's calc and 1. Ro. Ahr. 231. J. and Cro. Fliz. 636. But the caſe in March 43 is contra; 


and there mr. juttice Jones affirms, that Scauhler's cate was alfo contre. However, in Cro. Cha. 356. lord Coke's doctrine ſeems 
admitted where the office is not granted to as to be exerciteable by a deputy.—(5) Acc. 11. Co.4.a, W. Jo. 264. 2. Lev. 245. and 
Caf. temp. Talb. 99. but contra whe it has been the uſage fo to grant. W. Jo. 311. Hardr. 257. 2. Ventr. 188. and it is ſaid 
that the king; may ſo grant without any ulzge. March 42. 4. Möd. 280. Dy. 296.— (6) Ste as to this Plowd. 38e.—{7) But it 
ſcems, that this doctrine is now become applicable; for there is no longer any legal eſtabliſhment for profefed perſons in Ex- 
g!and, and our law never took notice of {roi prof ios. See poſt. 132. b. 2. Ro. Abr. 43. C. Wright's Ten. 28. 1. Satk. 162.— 
) Accord, ante 2, b. and poſt. 18. b,—(g) For calcs of fraudulent gifts before the 13. Eliz. c. 5. fee Dy. 294. b. and 295+ a. 


Lib; r. ol Fee ſimple. Sec. x. 


neither directly nor 14. by art, or cunning invention, they take above ten (1) in the 
y 


hundred, for they that ſeeke eight to creepe out of theſe ſtatutes, will deceive themſelves, 


and repent in the end. 


Purchaſe ferres, Littleton here and in many other places putteth lands but for an 
example; for his rule extendeth to figniories, rents, advowſons, commons, eſtovers, and other 
hereditaments of what kind or nature ſocver. 


Terre, Terra, Land, in the legall fignification comprehendeth any ground, ſoile or earth 
whatſoever, as meadowes, paſtures, woods, moores, waters, marifhes, turtes and heath, Terra 
eff nomen ggneraliſiinum, et comprehendit omnes ſpecies terre 3 but properly, terra dicitur à terendo 
guia vomere teritnr ; and ancicatly it was written with a fingle , and in that ſenſe it includeth 
whatſoever may be plowed, and 18 all ohe with arwum ah arando, It legally includeth alſo all 
caitles, houſes, and other buildings: tor caſtles, houles, &c. conſiſt upon two things, vr. 
land or ground, as the foundation or ſtructure thereupon, ſo as paſſing the land or ground, 
the ſtructure or building thereupon paſſeth therewith, *® Land is anciently called Fleth, but 
land builded is more worthy than other land, becauſe it is for the habitation of man, and in 
that reſpe& hath the precedency to be demandedin the firſt place ina (2) precipe, as hereatter ſhall 
be ſaid, And therefore this clement of the earth is preferred before the other elements, firſt and 
principally, becauſe it is for the habitation and reſting: place of man; for man cannot reſt in any 
Ct the other elements, neither in the water, ayre or fire. For as the heavens are the habitation 
of Almightie God, fo the earth Rath he appointed as the ſuburbs of heaven to be the habi- 
tation of man; Colm cali domino, terram artem dedit filiis hominum. All the whole heavens are 
the Lord's, the earth bath he given to the children of men. Beſides, every thing as it ſerveth 
more immediately or more meerly for the food and ute of man (as ſhall be ſaid hereatter) hath 
the precedent dignity before any other. And this doth the earth, tor out of the earth commeth 
man's food, and bread that ſtrengthens man's heart, confirmat cor hominis, and wine that gladdeth 
the heart of man, and oyle that makes him a cheertull countenance. And theretore terra olim 
Ops mater difta ef, quia omnia hac opus habeant ad vivendum, And the divine agreeth herewith, 
for he ſaith, Patriam tibi et uutrirem, ct matrem, et menſam, et domum poſuit terram Deus, 
fed et ſepulchrum tibi hanc eandem dedit. Al ſo the waters that yceld fiſh for the tood and ſuſtenance 
of man are not by that name demandable in a rœcipe, [3] but the land whereupon the water 
floweth or ſtandeth is demandable (as for example) o/ginti acras terre aqud coopertas : and beſides 
the earth doth furniſh man with many other neceflaries tor his uſe, as it is repleniſhed with 
hidden treaſures, namely with gold, filver, brafle, iron, tynne, leaſe, and other metals, and 
allo with great varietie of precious ſtones, and many other things for profit, ornament, and 

leaſure. And laſtly, the earth hath in law a great extent upwards, not only of water, as 
hath been ſaid, but of ayre and all other things even up to heaven; for cuyrs eff ſolum ej us oft 
uſque ad cœlum, us is holden 14. H. 8. fo. 12. 22. U. C. 59. 10. E. 4. 14. Regifirum origin. 
aud in other bookes, 

And albeit land, whereof our author here ſpeaketh, be the moſt firme and fixed inheritance, 
and theretore it is called /olum, guia , /olidum, and fee fimple the moſt higheſt and abſolute 
eitite that a man can have; yet may the ſame at ſeverall times be moveable, ſometime in one 
peiion, and alterats wie us in another, nay ſometime in one place, and ſometime in another. As 
tor example, if there be 8o acres of meadow which have beene uſed time out of mind of man, 
to be divided betweene certaine perſons, and that a ccrtaine number of acres appertaine to every 
of theſe perſons, as for example, to A. 13 acres, to be yearely aſſigned and lotted out, ſo as 
ſometime the 13 acres lie in one place, and ſometime in another, and ſo of the reſt ; A. hath a 
moveable fee ſimple in 13 acres, and may be parcell of his mannor, albeit they have no certaine 
place, but yearely ſet out in ſcverall places, ſo as the number only is certaine, and the parti- 
cular acres or place wherein they he after the yeare incertaine. And ſo it was adjudged in the 
King's-Bench upon an eſpeciall verdict (J). 

It a partition be made betweene two coparceners of one and the ſelfe- ſame land, that the 
one thall have the land from Eaſter until Lammas to her and to her heires, and the other ſhall 
have it from Lammas till Eaſter to her and ker heirs, or the one ſhall have it the firſt yeare, and 
the other the ſecond year ae vicihus, Ce. there it is one ſelfe-fame land wherein two perſons 
hive feverall inheritances at ſeverall times. So it is if two coparceners have two ſeverall 
manors by deſcent, and they make partition, that the one ſhall have the one mannor tor a year, 
and the other the other mannor ſor the ſame yeare, and atter that yeare, then ſhe that had the 
one mannorthall have the other, et fic alternis vicibustorever; and albeit the mannors be ſeverall, 
yet aie they certaine, and therefore ſtronger than Bridgewater's caſe, ſo as this doth make a di- 
11401 of ſtates of inheritances of lands, oz. certaine or unmoveable, whereof Littleton here 
ſpeaketh, and incertaine and moveable, whereof theſe three cafes for examples have beene put. 
\W herein it is to be noted, that the poſſeſſion is not onely ſeverall, but the inheritance alſo; 

It 


(1) Since Sir Edward Coke's time; the rate of intereſt has been gradually reduced to: per cent. 


(5. Co. 69.) 


Lands and other things to be pi 
chaſed. * wy 


PI. Com. 168. b. and 170. a. and 
1.51. 4. Co. 87. b. Lutterel's caſe, 
4+ E. g. 161. and 6. E. g. 289. 
8. E. 3. 377. Temps E. 1. Brice 
811. 28. H. 8. Dyer 47. 


* Tr. 7. E. g. coram Rege Nor- 
thampt. in Theſaur, 


Pſal. 115. 16. 


Plal. 104. 15. 


Chriſoſt. hom. 30. 


(Plowd. g13.) 


Vid. Set. 59. where in this caſo 
livery ſhall be made. 
(Poſt. 48. b. 5. Co. 5.) 


Vide Sect. 648. how theſe 13 


acres may be charged. 


(1. Ro. Abr. 829. Cro. Elis. 421.) 


Hill. 34. Eliz. Rect. 489. in 
tranſ. unter Weldon & Bridgewa- 
ter in Banco Regis, Temps E. 1. 
tit. partition. 21. F. N. B. 62. I. 
Vide 1. Co. 67. per Walmil. F. 
N. B. 62. K. 

(Poſt. 167. a. 7. Co. 5.) 


Vide Seft. 114. where advorw» 
ſons, &c, may be appendaut and 
in gros. 


See 21. Ja. 1. c. 17. 12. Cha. 


2. C. 13. and 12, Ann, ſtat. 2. c. 16. But a greater rate of intereſt is {till allowable in Ireland and our Plantations. It has been 
doubted whether the 12. Ann. did not extend to money lent on lands in Ireland or our Plantations, where the mortgage is 
executed in Great Britain; but the 14. Geo. 3. c. 79. declares all ſuch ſecurities made previouſly to that act to be valid, not - 
withſtanding the 12. Ann. where the intereſt is not more than the cſtabliſhed rate of the particular place; and that all future 
ſcwyrities of a like kind ſhall alſo he valid, where the intereſt is not more than 6 per cent. It is impoflible in the compaſs of a 
note to cite the numerous caſes on the ſtatutes of uſury. One of the moſt remarkable for the great learning and variety of 


the arguments is that of the earl of Cheſterficld and Janſſen. 1 Atk. zol. and 2 Veſ. 323. 
(2) Acc. Fitzh. Nat. Br. 2. C. Poſt. 4. b. and 4. Co. 39. a. 
(3) Acc. Yelv. 143. See poſt. 4. b. 
(4) 8. Gi Mo. 302. 
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Lib. 1. 


By what names, &c. lands, &c- 
hall paſle. 

[4] Vide Sect. 289. (Poft. 186. 
Contra 1. Ventr. 393-) 

14. H. 8. 6. 4. II. 7. g. 10. II. 
7. 24. 11. H. 7. 21. 14. H. 7. 

4. 6. 21. H. 7. 26. 37. 9. II. 6. 

52. 37. H. 6. 33. 22. E. 4. barre 
116. 11. H. 4. go. 18. E. g. Ex- 

ecution 56. 4. E. 3. 48. 8. E. g. 
13. 9. All. p. 12. 38. E. 3. 24. 

[5] Bratt. fo. 222. 17. E. g. 73. 

29. II. 6. 38. 11. Elz. Dy. 285, 

(A. Leon. 43. Poſt. 47. a. Cro. 

Cha. 362. Noy. 34“) 

IJ Patch. 12. Ja. inter Dock- 

wray & Points in evidence al 
ury in Banke le Roy. 

140 Vide Sect. 279. Bract. fo. 

208. 40. F. 3. 43. Pl. Com. 134. 
10. H. 7. 24. 28. 7. H. 7. 14. 
18. H. 6. 29. 34. 1. 6. 43. 20. 

II. 6. 4 18. E 4. 4 + E. + 

48. 1. E. 3. 4. 32. E. 3 Seir. 

fac. 100. 22. E. 4. barre 116. 

12. H. 3. Al. 427. 34. AM. 11. 
13. E. g. tit. entric. 37. 20. E. 3. 
Briefe 683. W. 2. c. 24. 

2. Ro. Abr. 9.) 

Te) Tr. 11. R. „. in treſp. nient 

imprimce ne abridg. 11. H. 7. 4. 

[/ 7. E. 3. 342. 5- All. g. 10. 

7. All. 9. 

Ig] 45- E. g. tit. feoffments et 

faits. 90. 14. UI. 8. 6. PL Com. 

541- b. F. N. & 28. L 3 

Dower 90. 

IA. p. 12. g. E. 3. 443. 466. 

Dometday. 7. K. 1. int. fines in 

"Thefaur. (1. Sid. 16. 

Ii Int. Inquitit. apud Launcaſt. 

Anno 6. E. 1. in Thehur. Mich. 

1. II. 3. coram Rege. Rot. 3. in 

Thetaur. 

[4] Tr. 7. Eli. in banco regis. 

- Co. 11. Ive's cafe. 14. II. g. 1. 

46. F. 3. 22. 28. H. 8. Dver. 19. 

42. II. 8. Bro. relervat. 39. 7. L. 

6. Dyer. 29. 

* Glanvil. b. 8. cap. 3. 
Domeſday Rexgiltr. F. N. B. 2. 
„I S. F. ». Walt. 111. >. Afl. 

18.11. f. p. 13.41. E. 3. Walt. 82. 

+ Hill. 14. E. g. coram Rege 

Lance. in Thectaur, 

„Inter inqnitit. apud Lane. in 

com. Coruubiecoram Julkc, Aud. 

anno 6. C. 1. in Vhctaur. the B. 

of Lxceiter's cale. 

[1] Domeſday. 

„ Camden 460. 131. 
þ] Paſch. 44. E. 3. coram Rege 
in thelaur. 

[7] Hill. 13. F. 2. Lane. coram 

Rege in Theſaur. Camden Brit. 

1 % Ne. Par- . -E, 3: $ 

Eveſque de Carliile's cale. 

III Pl. Com. 169. a. 4. F. 2. 

Briefe 792. 79. . E. 3. $6. 

4 E. 4- 1+ 27. 11. 8. 12. 

DL 20 All. pl. 9. 


e Pl. Com, 169. a. 13. F. g. 
Bricfe 241. 33. F. 3. Enine 89. 


[4] Domelday.F.N.B. 2. Regiti. 


Cap. I. 


Of Fee ſimple. Sect. 1. 


It is alſo neceſſary to be ſeene by what names lands ſhall paſſe. [a] If a man hath 20 acres of 
land, and by deed granteth to another and his heires vg terra, and maketh livery of ſei- 
fin ſecundum formam carte, the land itſelte ſhall not paſſe (1), becauſe he hath a particular right 
in the land, tor thereby he ſhall not have the houſes, timber-trees, mines and other reall things 
parcell of the inheritance, but he ſhall have the veſture of the land, (that is) the corne, grafle, 
underwood, {wepage, and the like, and he ſhall have an action of treſſpaſſe, guare clanſum fre- 
git. [5] The ſame law, if a man grant herbaginm terre, he hath a like particular right in 
the land, and ſhall have an action gare clayſum fregit, but y roy thereot and liverie made 
the ſoile ſhall not paſſe, as is aforctaid, [e] Ita man lett to B. the herbage of his woods, an 
atter grant all his lands in the tenure, poſſeſſion, or occupation ot B. the woods ſhall paſſe, for 
B. hath a particular pofleſſion and occupation, which is 1uflicient in this caſe, and fo it was re- 
ſolved. [4] So it a man be ſeiſed of a river, and by deed doe grant /eperalem piſcariam in the 
ſame, and maketh livery of ſeifin ſecundum formam carte, the ſoile doth not paile (2) nor the 
water; for the grantor may take water there, and it the river become dry he may take the be- 
nefit of the ſoile, for there paſſed to the grantee but a particular right, and the livery being 
made ſecundim formam carte cannot —_— the grant. ſe] For the ſame reaſon, it a man 
grant aguam ſuan, the foile ſhall not paſſe, but the pilchary (3) within the water paſleth there- 
with. And land covered with water thall be demanded by the name of ſo many acres aqud (4) 
coopertas, whereby it appcareth that they are diſtinct things. [/] So it a man grant to another 
to dig turves in his land, and to carry them at his will and pleature, the land ſhall not paſſe, be- 
cauſe but part of the profit is given, for trees, mines, &. ſhall not aver [2] But if a man 
ſeiſed ot lands in fee by his 1 granteth to another the profit of thoſe lands, to have and to hold 
to him and his heires, and maketh livery ſecundum formam cart, the whole land itſelte doth 
paſle ; tor what is the land but the profits thereof, tor thereby vetture, herbage, trees, mines, 
and all whatſoever parcell of that land doth paſſe (5). | 

[+] By the grant of the hoillourie of ſalt, it is ſaid that the ſoile ſhall paſſe, for it is the whole 
profit ot the ſoile. And this is called /z//7'a, of the French word u te for a falt pit, and you 
may read de ſaliva in Domeſday, and /e/da fignifieth the ſame thing; [i] and where you ſhall 
reade in records de lacerta ia profunditate aque ſulſe, there lacerta ſignificth a fathom. A man 
ferſed ot divers acres of wood grants to another ommnes boſcos ſnos, ail his woods; not onely the 
woods growing upon the land paſſe, but the land itſelte, and Gone fame name ſhall be recover- 
ed in a precipe; tor beg. doth not onely include the trees, but the land alſo whereupon they 
grow. [I] The ſame law it a man in that caſe grant ones boſcos ſuos ereſcentes, &c. yet the land 
ittelte ſhall paſſe, as it hath beene (6) adjudged. Fraſſetam lignifieth a wood, or ground that is 
woodie. [ It a man hath a wood of elder trees containing 20 acres, and granteth to another 
20 acras aue (with an x not a ) the wood of elders, and the ſoile thereot ſhall paſſe, but no 
other kinde of woods ſhall paſſe by that name. Abretum oft abi alni arbores creſcunt T. And 


ſSullings are taken tor elders. [m] Salicetum doth ftignific a wood of willowes, ub: ſalices creſcunt, 


Thete trees in our bookes are called ſawvces. * Selda is a wood of fallows, willows, or withies. 
A brackie ground is called flecetrm, ubi filices creſcent A wood of aſhes is called fraxinetum, 
1h; fraxint creſeunt, and paſſeth by that name; and Jypulicetum, where hoppes grow; and au- 
dMetmm, where reeds grow. Some ſay that d ene or denne, whereot dena commeth, is properly a 
valley or dale. Dena fitve, and the like, [»] as drofden, or drufden, or druden, lignifieth a 
thicket of wood in a valley; tor or diu fignifieth a thicket ot wood, and is often mention- 
cd in Domeſday. And ſometime deu or denna ſignifieth, as villa and denne, a towne. 

a * 1 fignificth a hill, and fo doth [rve, as farliarve is ſarxens collis. 7 Hove alſo ſigni- 
ſieth a hill. And hope come and fo are valleys, and fo doth cloygh. And dunum or duna ſig- 
nifieth a hill or higher ground; and therefore commonly the townes that end in dn, have hills 
or higher grounds in them, which we call downs. It commeth ot the old French word dun. 

[z] In our Latin a wood is called boſcrs, Grava ſigniſieth a little wood, in old deeds, and 
hirf or H a wood, and to doth holt and fraxwve, Tvaite ſigniſieth a wood grubbed up, and 
turned to arable, SS or fee betokeneth properly a banke of a river, and many times a place, 
as "va doth, and <v/c a place upon the ſea-ſhore or upon a river. Lea or ley ſigniſieth 
paſture. | 

LJ Ha man doth grant all his paſtures, paffuras, the land itſelfe imployed to the feeding of 
beaſts doth paſle, and alſo ſuch paſtures or teedings as he hath in another man's ſoile. Lefeves 
or /rſycs is àa Saxon word, and fignifieth paſtures. [/] Between paſtrra and paſcunum, the legall 
difterence is, that gi in one ſignification containeth the ground itſelfe called paſture, and by 
that name is to be demanded. Paſcuum, feeding, is whereſoever cattell are fed, of what nature 
ſoever the ground is, and cannot be demanded in a procipe by that name, 

[:] It a man grant omnia prata ſua, all his meadowes, the land itſelte of that kinde pafſeth, e- 
Ieitur pratum graft paratum, becauſe it groweth /ponte without manurance. [A man grants 
omnes braeras ſuas, the ſoile where heath doth grow puſſeth, and may be demanded by that name 

in 


(1) Contra Keitw. 118. and Palm. 174. Alfo in 1. Ventr. 393. it is argned by North attorney-general, that π ν, of land 
means c the profits, But 4. Leo. 43. and Ow. 37. are with fir Edward Coke. Indeed his interpretation is conformable to the 
ule of the word in ſome ancient deeds, and ſeems warranted by 4. E. 1. ft. 1. f. 4. and 13. E. 1. ſt. 2+ c. 25.1. 10. It alio appears 
mit avreeable to the derivation of the word, which is from we/t/o. Sce Cow. Interpret. ed. 1727. voc. veftiura and wefture. Note, 
the diff-rence taken in Palm. 1- ;. between de., terre, primam wvefluram terre, and primam ve/turam terre from cone quarter to 
denz; and between ſuch grants by the 4ing, and th ſe by a iet. As to prelicribing for /pla ve/tura, fee poſt. 122. 2. 

Ace. poſt. 122. a. but ſee contra by lord ch. J. Holt, in 2. Salk. 637. The truth is, that the authorities on this tubjet are 
very numerous, and feem contradictory, Some agree with fir Edward, Coke; according to others, one having a ſevere! fiſhery 
mißt by owner of the foil; and again ſome ho'd, that a /ewrera! fiſhery and the foil may be in different perſons, but that they ſhall 
be proto be in the lame per ton till the contrary is pleaded. Belides the buoks cited in the margin, ice 27. E. 4. 6. b. 1041. 
-, 26. Pro. Pier ipe 33. and Dav. 53. b. 


620 Acc. Davy. 5 8 Us 
(4) See Acc. Yelv. 143. 


( Adi. Acc. in the cate of a deviſe Cro. Fliz. 190. . 
v6. 19 know when se will include the ſoil, aud when not, ſce Bro. Grants. 167. Cro. Ja. 457. £24. 2. Ro. Abr. 435. U. pl. 1. 2, 


+7 
p 
* 
- 
, 
* 
» 
2.8 
= 
* 
pe fo 
% 
4 
: 


* 5 5 
Abs. © 


6 * * "a El 
* 17 * 


2 . 
e 


1 


4 
">" 9 
& 8 "Px 

. 0 


Lib. 1. Of Fee ſimple. Sect. l. 


in a præcipe. It 3s derived from Iᷣrnyer, a French word for heath, and it is called #05 in the Brittiſh 
e or ryncaria ſignificth land full of brambles and briere, and is derived of rovcicr, the 
French word, which ſigniſieth the fame, and az much as ſenticetum. [4] By the grant of 0/265 
funcarias Or jonc arias, the ſoile where ruſhes do grow doth paſſe ; for jour in French is a ruth, 
whereof joucaria commeth. [5] A man grants ones ruſcarias Jus, the ſoile where vi e. 
Kneholme, or butchers pricks, or broome, doc grow, (hall paſſe, and to ia the verle in the Regitter 
it is called; but in F. N. B. fol. 2. in the verte þiſcharia is put inſtcad ot ruſcaria. And /ampna 
commeth of jouc and nower, a wateriſh place, and is all one in ettect with Joncaria. He that 
granteth oninos mariſcos ſuos, all his tennes or mariſh grounds doe paſſo. Mu iſi us 15 derived ot 
the French word mares or marets ; the Latin word tor it is palus or loc patuds/ ts. Mora is de- 
rived of the nglith word moore, and ſigniſioth a more barren and unprofitable ground than 
marſhes, dangerous tor any cattell to goe there, in reſpect of myric and morith toy le, neither 
ſerves it for getting of turves there. le] You ſhall reade in record, that ſuch a manpergru//t71.t 
treſcent. acr. naretti, Sc. This word marettum is derived of mare the tea, and tego, and properly 
ſignifieth a m ri and gravelly ground, which the fea doth cover and overflow at a tull lea, 
and lyeth b-tweene the high water marke and low water marke, infra Aux um et refluxum Maris. 
By grant of theſe particular kinds, the lands of theſe particular kinds onely doe patle ; but as 
hath been ſaid, by the grant of land in generall, all theſe particular kinds, and ſome others doe 
palle. Non mihi ff contum lingue fint orague crutum, Omnia ferrari percurrere nomma poſſem. 
And therefore let us turn our eye to generall words, which doc include lands ot ſeveral 1orts 
and qualities, [4] By the name ot an honor, (1) which a ſubje&t muy have, divers mannors 
and lands may palle. So by the name ot an ille, la, many manuors, lands, and tenements 
may paſte, ny 

Holme or hulmus ſigniſicth an iſle or fenny ground, * A commote is a great ſeigniory, and 
may include one or divers mannors. le] By the name of a caſtle, one or more mannors may be 
conveyed, c 2 coxverſo, by the name of a mannor, &c. a caſtle may palle (2). In Domeſday I 
read, Comes Alanus habet in ſuo caftellatu 200 maneria, Se. preeter eafteliaria ” havet 43 manera ; 
and in that booke a caſtle is called cu, and caſtrum, and domns defonſroilis, and manſus mu- 
ralis, [/] But note by the way, that no ſubject can build a catile or houſe of ſtrength unbat- 
telled, &c. or other fortreſſe defenſible, called in Luv by the names atorcſaid, and ſometimes 
domes hernellate or carnellate, imbattellat.c, tenellat.e, machucollutar, meſe carneit, (Of Cs without 
the licence of the king, for the danger which might enſue, it every man at his pleature night 
do it. And they be called imbattlements, becauſe they are detencos aguintt battals in atiuults. 
Teacllare, or taucllare, is to make holes or loopes in walls, to ſlioote out ugaintt the atlallants. n- 
c hecollare, or macheconlare, is to make a warlike device over a gate or ot her paſſage hke to a grate, 
through which ſcalding water, or ponderous or offenſive things, may be caſt upon the atlay- 
lants (3). But to returne to the matter from whence upon this occalion We are tallen. 

By the name of a towne, ia, a mannor may paſſe. In Domeſday, alodium (in a large 
ſenſe) ſigniſicth a free mannor (4) ; and ahi or alodarii lords of the fung; and un 
there ſignifie lords of a mannor, having ſocam et ſacam dle tenentibrs et lomiuibus ſuis. IL And 
by the name of a mannor, divers townes may paſſe. Quod olim dicebatur fundus uu, MANCTIHOM 
di citur. By the name of a ferme or fearme (5), Arma. houſes, lands, and tenements mas paſſe ; 
and firma is derived of the Savon word fcormian, to fred or releeve ; tor, in ancient time, they 
reſerved upon their leaſes cattell and other victuall and proviſion for their ſuſtenance. % Note 
a fearme in the north parts is called a tacke, in Lancaſlure a fermeholt, in Effex a wike, Bur 
the word fearme is the general word ; and anciently fundus lignifieth a tearme, and ſometimd land. 
J] Lands making a knight's fee (6) ſhall pafſe by the grant of a knight's tee de uno feodo i. 

[4] Unnm ſuliuum or ſolinus terre in Domeſday ke containeth two plow-lands and ſomew hat 
lefle than an halfe ; for there it is ſaid, /eprem ſol/xt or ſolina terre ſunt 17 carrcat” (7). Una hida 


ſen carucata terre, which is all one as a plow land, . as much as a plow can (8) till. Sehe 


alſo ſignificth a plow-land. Una virgata terre, a yard-land, (the Saxons called it girdland, and 
now the g is turned to a y) is in ſome countries 10, in ſome 20, in ſome 24, in ſome 30, &. (9) 
I] Una bovata terra, an oxgange, or an oxgate of land, is as much as an 0x can till (10). 
L* But carncata terre and bovata terre are words compound, and may containe meadow, paſ- 
ture, and wood neceflary for ſuch tillage. Jug terrœ in Domeſday containeth halte a plow-land, 
And by all theſe names, in the raigne of R. 1. lands were uſually demanded, and long after (11). 
[4] By the name of a grange, grangia, a houſe or edifice, not onely where corne 15 ſtored up 
like as in barnes, but neceſſary places for huſbandry alſo, as {tables tor hay and horles, and ſtables 
and ſtyes tor other cattell, and a cartilage, and the cloſe wherein it ſtandeth, ſhall paſle ; and 
it is a French word, and fignifieth the ſame as we take it (12). 
Le] Saga, in Englith a poole, doth conſiſt of water and land; and therefore by the * of 
„ iu 


(1) For the nature of a land- honor or barony, ſee Mad. Bar. Ang]. 2. 
(2) Acc. 2. Inſt. 34 | 


[a] Regiſt. 1. E. 3. 4 F. N. B. 2. 
% 16. Aff. p. 9. Regitter. 


Jampna. 
(Cro. Cha. 179) 


[e Paſch. 4. E. 9. coram rege 
Lincoln. rot. 28. 
(II May. Cart. c. 51. Walling'ord 
Nott. Bolon. Lanc. &c. Irin. 33 
E. 1. coramn rege in Theft. houor 
de Hunungdou. Mich: 9. E. 1. 
coram reye in Thel. 18. F.. 2. 
All. 377. 26. All. p. bo. 6. J. 
3. 50. 47. E. 3. 21. honor de 
Peverel. 49- E. 3534 nnr de 
Egles. g. II. 6. 279. 35. II. 8. 
Dyer 38. honor de Glouc, F. N. 
B. „05. honor Abbath. de Merle. 
5, E. 4; 129. 7. II. 6. 39. 1: 
E. 3. 4. &. 1. E. g. juriſdict. 
23. 4. Co. 88. Lutterel's caſe. 
5: II. 7:9 14. H. 4: in record 
longo. 8. II. 4. Pl. Com. 168. 
8. II. 7.1. 4-E.4.16. -I. 2940 
* 13. E. 3. jurifdict. 2g. 
126. All. 34. 29. F. 3. 13. 
29. II. 6. travers 4. Bradt. fo. 
434- 1-F. 3.4. 3. II. 5. q. 3. 
F.. a. avowry 188. 3. II. 6. . 
18.1.6. 11. Lib. rub. fcac. to: 18, 
7 ln veler. Mag. Cart. cap. I. l- 
cheat riæ, to. 16%. Briton, cap. 
2 Rot. Parltam. 45. L.. g. uu. 
31. 6, II. 4. 1. 19. 1. E. 4. 
cap. 1. Rot. Parham. 1. E. g. 4. 
pars Nano Charleton. 22. L. 4. 
2. pars Thoma Barkley, &c, 
(J. Iuſt. 201.) ; 

{r] Lamb. expoſit, verh. Ferme. 
Pi. Com. 195. 

„ Conn, 169. Regill. 227. 
1, Cee. Hime. 

IJ. E. g. la. B. 3. E. 3. 213. 
16. L. 4. bie, 165. 12 


-- + | * bie. 


814. 
[4] 4- E. g. 161. 6. FE. ». 989. 
8. F. g, 6. - 45. H. 6. 29. Pl 


Com. 168. 7. AMT. 18. 11. A. 
12. Lamb. expol. verb. Hyda ct 
Virrat. terre. Glany 11. ib; cap. 
Dometday: Bratt, lb. +, Cap. 90, 
27. & lib. g. fo. 43 . Regill; 5, 
[1 5. E. 3. ne 49. 127. E. g. 
ne 67. 29. II. 6. 8. 4. E. 3. 
159. 8. E. 3. 377. Bratton fo. 
180. 269. 431. 5. II. 3. Droit. 
66. PL Com. 168. 
[ m | 13. K. 3. bre. 241. 2. E. 2. 
37. temps E. 1. bre. 811. Pl. 
Com. 168. 
„i Com. 169. Lin wood. 44. 
E. . 86, 4. E. 3. 22. 
„A- T. 3. tit. teollments et fats 
79. 14. E. 3. Furmedon, 34. 


34- All. pl. 11. 


() See further as to caſtles, Mad. Baron. Anglican. 17. to 20. Diſcourſ. by Emin. Antiq. ed. 1773. v. 1. p. 190, 185, and 191. 


(J) Sec ante 1. b. 

(5) Sec 2. Inf. 145. 

(6) As to the contents of a knight's ſee, ſee poſt. 69. 

(7) Some think, that folinus terre was frequently lynunymous with carucata terrœ. 
ed. 1727. voc. Yunus terre. 

() See further as to this, Poſt. 69. and 86. b. 

(9g) Sec Polt. 64. 

(10) See Poſt. 69. 

(11) See ſurther on the dimenſions of land in England, Poſt. 290. b. and 69. Crompt. on Courts, 


See Somn. Rom. Ports £2. Cow. Interpr. 


222. and Diſc. by Emin. An- 


Tiq. Cd. 1773, v. 1. p. 39.20 59. and 107, 195, and 197,—By what names, and in what order, lands, &c. ought to be demanded, 
Ice Poſt. 5. b. Fitzh. N. Br. 2. C. Hugh. Comment. on Orig. Writs. 2. and Theloal's Dig. Br. Orig. I, 8. C. 1. p. 11%, and par- 


ticularly the latter book. 
(12) Grarge ſometimes comprehends a whole farm. Sce 2. Co. 4. b. 
I 


Lib. 1. 


ſa] 13. E. 3. 4. 4. E. 3. 143. 
8. E. 3. 381. 10. E. 3. 182. 13. 
E. g. entry 57+ F. N. B. 191. h. 


Domeſday. 


[4] Temps E. 4. bre. 861. 4. 
. 3. 3. 10. H. 7. 30. 44. E. 
3. 12. 43 E. 3. 24. 35. H. 6. 
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7. R. 1. inter fines Sullers 


Cap. 1, Of Fee ſimple. Sect. 1. 


Aagnnm ot a poole, the water and land ſhall paſſe alſo, [a] In the ſame manner gurges, a de 

pit of water, a gors or gulfe, conſiſteth of water and land; and therefore by the grant thereof 
that name, the Pile doth paſle, and a pracipe doth lye thereof, and ſhall lay his eſplees in taking 
of fiſhes as breames and roches. In Domeſday it is called guort, gort, and gors plurally ; as for 
example, de 3 gorz mille anguillæ. | 

[3] So it is of a forreſt, parke, chaſe, vivarye, and warren in a man's owne ground, by the 
grant of any of them, not onely the priviledge, but the land itielic paſles ; for they are com- 

ound. In the booke of Domeſday, that is called /exvard, and lerga, and leeved, and Jewe, which 
in Latin is called uc. 

le] Sradirm or ferlingns five forlingum, or quarentena terre, is 2 furlong of land, and is as 

much as to ſay, aturrow long, which in ancient time was the cighth part of.a mile; and land will 
paſſe by that name. And ſome hold that by that name land may be demanded, And de ferlin- 
gis et quarentenis, you ſhall read divers times in the book of Dometday ; and there you ſhall read 
in inſuld rex habet unum fruflrum terre unde exeunt ſex deres. Nota, fruſirum figniticth a par- 
cell. [4] Narectum, or wareccum, or varettum, doth fignific fallow ; terra jacet ad wwaretum, the 
land lyeth fallow : but in truth the word is wvervadtun guaft vere novo vittum ſou ſubactum, * 
nom alis ſou requieta, quia alternis annis requieſcat ; [e] tam culia novalia, [ F ] By the graut of a 
meſſuage, or houſe, meſuagium, the orchard, garden, and curtilage doe (1) paſſe, and fo an acre 
or more may p: fle by the name of a houſe, It is derived of the French word ng. [g] In Domeſ- 
day, a houſe in a city or burrough is called haga ; other houſes are called there manfiones, man- 
ſure, and domus; [4] and in an ancient plea concerning Feverſham in Kent, hawes are inter- 
preted to ſigniſie yzanfrones. In Normans French it is called e/izl or meſuil., Bye ſignifieth 
a dwelling, bye an habitation, and byax to dwell. | 

It is to be noted, that in Domeſday there be often named bordari; for borduanni, coſe es, coſcet 
cotucaimi, cotarii,whoarc all in effect bores or huſbandmen, or cotagers, ſaving that bordarit,w ich 
commeth of the Frenc': word borde for a cottage, ſignifieth there bores holding a little houſe 
with ſome land of huſbandry bigger than a cottage ; and coterelli are meere eottagers, gui cotagia 
et curtiiagia tenent ( 2). 

Villani in Domeiday (often named) are not taken there for bondmen, but had their name de 
&/:/lis, becauſe they had fermes, and there did worke of huſbandry for the lord; and they were 
ever named before bordarii, r. and ſuch as are bondmen are called there /erw;. 

i] Coleberti, often alſo named in Domeſday, fignifieth tenants in free ſocage by free rent; and 
ſo it is expounded of record. Radmans and radchen:iffres, (rad, or rede, fignifieth firme and ſta- 
ble) there alſo often named, theſe are Ii renentes qui arabant ct hercicbant ad curiam domin; 

fer falcahant, aut metebant, becauſe their eſtates are firme and ſtable ; and they are many times 
called /ochemans and ,“ ui, becauſe of their plough ſervice, 

Drenchs ſignifieth free tenantsof a mannor, there alſo named. Taini or thaini mediocres were 
frecholders, and ſometime called lie reg/s, and their land called 7a:rland, and there it is ſaid 
hecterra J. R.E.fuittainland, ſed poſi ca converſainreveland, [k] But thainns regis is taken for Fo 
baron; for it is faid in an ancient author, thainrs regis proximas comiti Rt, et ibidem mediocris 
thains, et alibi baro ie thainns ( 3). : RB crquarinm or bercaria commeth of berc, an old Saxon 
word, uſed at this day for barhes or rindes of trees; and figniticth a tanhouſe, or a heath houſe 
where barkes or rindes of trees are laid to tan withal, and bergrarii are mentioned in Domeſday. 
It fignifieth alſo, and more legally, a ſheep-coat, ot the French word bergerie. . 

[/] By warcaria in law is ſigniſied a dairy houſe, derived of </acca the cow. In Latin it is 
la#arinm or luci, and vaccarius is mentioned in Domeſday, And Fleta maketh mention 
of porcaria, a ſwineſtye. 

"The content of an acre is known. The name is common to the Engliſh, German, and French, 
In legall Latin it is called acra, which the Latinifts call iger. In Domeſday it is called ar- 

pen prati, filv.e, Sc. fo. R. 1. inter fines. Aera in Cornwall continet 40 perticatas in longitudine, et 
4 in latitudine, ct qualibet perticata Ar 16 pedibns in longitndine (4). 92 5 

I By the grant of a ſclion of land, /i terre, a ridge of land, which containeth no cer- 
tainty, for ſome be greater and ſome be leſſer ; and by the grant de una forca, a ridge doth 
paſſe. Selio is derived of the French word elan for a ridge. 

[-] By the grant de centem libratis terra, or 50 libratis terra, or centum ſolidatis terre, Sc. 
land of that value paſſeth, and fo of more or lefle, and in ancicnt time by that name it might 
have been demanded. [o] And many things may paſſe by a name, that by the ſame name can- 
not be demanded by a (5) proecipe, for that doth require more preſeript forme; but whatſoever 
may be demanded by a proacipe may paſſe by the — name by way of grant, 

Frythe is a plaine betweene woods, and ſo is lazvndor lound. Combe, hope, dence, glen, hazvgh 
Bort gh, ſigni eth a vally. Howe, hoo, I nol, law, pen, and cope, a hill. Ex, ing, and Ek ay 
ſigntteth a watry place or water. Falcſa is a bank or hill by the ſea- ſide: it commeth of fe. 
lalge, which fgnificth the fame, Of all theſe you ſhall read in ancient bookes, charters, decds, 

| and 


(1) Contra as to the garden, Keilw. 87. Mo. 24. Dal. in N. Bendl. 29. But ſee acc. Poſt. 56. a. and b. P'owd. T-1, 
3. CO. 32. 2. Saund. 401. S. p. adj. acc. in cafe of a deviſe, 3. Leon. 214. and Cro. Eli z. 89. See acc. 2. Cha, Caf. 27. Sce further 


Litt. Rep. 6. where the court held, that the deviſe of a meſſuage was not ſuflicient to paſs 2 acres 4 miles diftant from the mer 
mage, though occupied with it, lu Keilw. 57, a difference is taken between meſſuage and dm; and it is there ſaid, that meſ- 
ſuage extents to the eurtilagze, though not to the garden, but that mus only comprehends buildings. Alfo in ſome of the caſcs 
cited, particularly that from lowden, the grant was of a meiage with the appurtenances z on which latter word ſome ſtreſs ſecens 
to have been laid. ; 


(2) Sec as to cottages, 2. Int. 736. 
(3) See further as to {hare and are lund, in Reliq. Spelm. it, &e. See alſo poſt. 6. a. n. 6. 


(4) This d ers from the common acre, becauſe each perch uſually contains 16 feet and an half. In ſome places the cuſtom 
is to meaſure by a perch of 24 feet, and in 2thers by one of 20 feet. See Crompt. on Courts, 222. 


(5) Sce Ant J. a. n. 11. 


Lib. 1. Of Fee ſimple. SeCt. I. 


and records : and to the end that our ſtudent ſhould not be. diſcouraged for want of knowledge, 
when he meeteth with them (acſcit enim generoſa mens ignorantian pati) we have armed him with 
the ſigniſication of them, to the end he may proceed in his reading with alacrity, and ſet upon, 
and know how to worke into with delight theſe rough mines ot hidden treaſure. ; 

( By the name of minera or fodina plumbi, Se. the land itlelfe hall paſſe in a grant, if 
livery be made, and alſo be recovered in an afhite, c: fic de ſimilibus. 

By the grant of a fouldcourſe or the like, lands and tenements may (1) paſſe [a]. Tenemen- 
tum, tenement, is à large word to paſle, not onely lands and other inheritanecs, which arc holden ; 
but alto offices, rents, commons, prolits, apprender out of lands and the like, wherein a man 
hath any franktencment, and whereof he is iciled, wt de libero tenemento (2). But herreditamentum, 
hereditàment, is the largeſt word of all in that kind; for whatſoever may be inherited is an here- 
ditament, be it corporeall or incorporcall, reall or perſonall, or mixt (3). | 

[0] Aman ſeiſed of land in fee has divers charters, decds, and evidences, and maketh a feoff- 
ment in tee, either without warrantic, or with warrantie only againſt him and his heirs: the pur- 
chaſer ſhall have all the charters, deeds, and cvidences, as incident to the lands, er ratione terra, 
to the cad he may the better defend the land himielt, having no warrantieto recover in value; for 
the evidences are as it were the ſinewes of the land, und the ſcoffor not being bound to warrantic 
hath no uſe of them. But if the feoftor be bound to warrantie, ſo that he is bound to render in value, 
then is the defence of the title at his perill ; andtheretore the {eoffee in that caſe ſhall have no deeds 
that comprehead warrantie, whereot the teofior may take advantage. Alſo hethall have ſuch char- 
ters as may ſerve him to deraigne the warrantie paramount, Alſo he ſhall have all deeds and evi- 
dences, which arc materiall tor the maintenance of the title of the land; but other evidences, 
which concerne the poſſeſſion, and not the title of the land, the tcofice thall have them (4). 


A averet tener. Theſe twowords do in this place prove a double fignification, . a aver; 
to have an eſtate of inheritance of lands deſcendible to his heirs, and tener to hold the ſame of 
ſome ſuperior lord, 

There have beene eight formall or orderly parts of a deed of feoffment, (5) wiz. 1. the re- 
miſſes of the deed implyed by Littleton ; 2. the habendum, whereot Littleton here ſpeaketh ; 3. 
the teveudum, mentioned by Littleton ; 4. the reddendum ; 5. the clarſe of <varrantie ; b. the in 
et jus rei teftimonium, comprehending the tealing ; 7. the date ot the deed, containing the day, the 
month, the yearc, and ſtile of the king, or ot the yeare of our Lord; [] laſtly, the clavfe of +7, 
rei. And yet all theſe parts were contained iu very tew and ſignihcant words, [9] bc fuit 
candida illins atatis fides et fimplicitas, que pauculis lineis omnia fide? firmamenta poſuerunt. 

The othce ot the prem?/es ot the deed is twofold; firſt, rightly to name the teoftor and the 
feoftee ; and ſecondly, to comprehend the certainty of the lands or tenements to be conveied by 
the feoflment, either by expreſſe words, or which may by reference be reduced to a certaintie, 
for certum eft quod certum red: poteſt. T he habendum hath alto two parts, . firſt, to name 
againe the 1cotice ; and ſecondly, to limit the certaintie of the eſtate. The tenendurr at this day, 
where the fee ſimple paſleth, muſt be of the chiefe lords of the fee, And of the redder dum more 
mall be ſaid in his proper place, in the chapter of Rents. Ot theclaꝝſe of wvarrantie more thall be 
ſaid in the chapter of Warranties. In cus rei teſtimonium figillum meu atpeſui was added, for 
the ſcale is of the eſſentiall part of the deed. The date of the deed many times antiquity omitted; 
and the reaſon thereof was tor that the limitation of preſcription, or time of memory, did often 
in procefle of time change, and the law was then holden, that a deed bearing date betore the 
limited time of preſcription was not plcudable; and therefore they made their deedes without 
date, to the end they might alledge them within the time of preſcription. And the date of the 
deedes was commonly added in the raigne of E. 2, and E. 3. and fo ever ſince. 

And ſometime antiquitie added a place, as d aprd D. which was in diſadvantage of the 
feoffee; for being in generall he may allcage the decd to he made where he will. And laſtly, an- 
tiquitie did add Y zeftibus in the continent of the deed atter the ix cujus ret teffimonium, written 
with the ſame hand that the deed was, which witnefſes were called, the decd read, and then 
their names entered. Ir] And this is called charter land, and accordingly the Saxons called it 
bockland, as it were booke land (6). Which clauſe ef bis teff/busin ſubjects deeds continued un- 
till and in the raigne of H. 8. but now is wholly omitted. And it appeareth by the ancient au- 
thors and authorities of the law, that before the ſtatute of 12. E. 2. ca. 2. proceſſe ſhould be 
awarded againſt the witneſſes named in the deed, ces in cartd nominatos, [5] and that the ſame 
ſtatute was but an affirmance of the common law; which not being well underitood hath cauſed 
varictie of opinions in our books. But the delay therein was ſo great, and ſometimes 
(though rarely) by exceptions againſt thoſe witneſſes, which being found true, they were not 
to be tworne at all, neither to be joined to the jury, nor as witnefles ; [7] as if the witneſs 
were intamous, for example, if he be attainted of a falſe verdict, or of a conſpiracie * the 

uite 


[=] 17. E. 


egiſt. * 7: 43 ry 


e 10. H. 7. 21. Pl. 
Com. 191. 195. BraRt. 211. 326. 
[n] 45- E. g. Vouchee 92. 33» 
E. 3. grant 102. 11. H. 6. 22. 27. 
14. E. 4. 4. 20. All. p. 9. g. E. 
4- 19. 11. H. 7. 23, (Polt. 19. b. 
20. and 154.) 


[0] 1. Co. fo. 1. & 2. in Seignior 
Buckhurſt's cafe. 44. E. g. 11. b. 
39. E. 3. 17. a. 19. H. 6. 65. b. 
24, H. 6. 1. a. 10. E. 4. 9. b. 
18. E. 4. 14. 13. 6. II. 7.95 b. 

II. 7. 33-4. (2. Ro. Abr. 31.) 


Vid. SeR. 40. & 97. $51. many 
things de cartis ct factis. Fleta, 
hb. g. ca. 14. Britton 100. 101. 
Bratt. lib. 5. fo. 396. a. 399. 38. 
H. 6. 53. 36. Pl. Com. Wrotel- 
leve's cafe, fol. g6. 
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Brit. fo. 101. 


[7] Lamb: expoſit. verb. terra ex 
{cripto. Vid. Forteſcue, cap. 32. 
Sec the Secoad Part of the Initit. 
cap. 38. 12. E. 2. c. 2. Sce the 
Second Part of the Inſtitutes. 
Marlb. cap. 6. and cap. 14. 

[4] Brit. fo. 65. 101. 11. E. g. 
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Bratt. lib. 5. fo. 288. 292. Brit, 
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3. 22. 24. E. 3. 34- 


(1) Here d courſe ſeems to be underſtood for land uſed as a Neep-wwalk; but the word has various other ſenſes, 
Sometimes it ſignifies land to which is appurtenant the ſole right of folding the cattle of others. Sometimes it means 
merely ſuch right of folding. It is alſo uſed to denote the right of folding on another's land, which is called common of fald= 
age. See in W. Jo. 375. and Cro. Cha. 432. acaſe, in which common of faldage was claimed, and 2. Ventr. 139. one in which the right 
of folding the cattle of others is preſcribed for. —(2) See further as to the extent of the word tenement, Perk. ſect. 114. & 11. U. 6. 22. 
)] See further as to/ereditament, Ant. 3. Plowd. 58. Mo. 176. 3. Co. 2. Dy. 323. b. pl. 30. With the word +ere:{1ramentlord Coke 


ends his laborious inquiries about the names, by which things will paſs in grants and other conveyances. His ety mologies and ex- 
planations of the ſeveral woris are certainly open to many obſ-rvations, beſides the ſew made by the editor of this edition, But the 
omiſſion on his part proceeds from the nature of his undertaking, which confines him to narrow limits. To ſupply his unavoidable 
deficiencies in this iuſtance, and for the ſake of recommending aſſiſtances which are too much neglected, he refers the ſtudent to 
the gloſſaries which are fo peculiarly adapted for the libraries of ſuch as ſtudy Engliſh law, hiſtory, and antiquities, Of theſe a 
good liſt is given ina tract by Dr. Thomas Barlow, intitled Dire#ions for the Study of the Engl//h Hiftory and Antiquaties, and pub- 
liſhed in 1742 by Dr. Taylor with his Commentary on the Decemviral Law De inope Debitore in partes diſſccando. To this liſt of 
Gloſſaries ſhould be added Du Freſne's Gloſſary ad Scriptores Med. et Infim. Latin. el. Par. 1733, the Gloſſarium Nownm by Charpen- 
tier, ed. Par. 1766, the Gloſſary by Dr. Kennett, at the end of his Parochial Antiquities, that at the end of Wilkins's Leg. Anglo- 
Sixon. and Lye's Di, Saxon. & Gothic. Latin. ed. 1772.—{4) Sec Cro. Eliz. 347. Cro. Cha. 442. Noy 145+ In all of theſe hooks 
it is ſaid, that in the caſe of conveyances to uſes the poſſeſſion of deeds appertains to the tete or covenant, and not to ce 
«ez and the reaſon given is, that it was ſo at common law, and the ſtatute of uſes, though it transfers the legal eſtate to cue 
&/e, doth not transfer the deeds. But this doctrine ſeems que ſtionable. (5) Sce the obſervations on this part of the Commentary 
in Mad. Form. Angl. Diſſert. p. 5. See alſo on the ſubjects of ancient deeds and charters, the whole of the ſame Differtation, and 
Nich. Engl, Hiſt, Libr. 2d ed. 249, Seld. Jan. Angl. b. 2. c. 2. and 3+ to which may be added Mabillon de Re — LN Ben 
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Lib. 1. 


(3. Co. gg. Flowers cy 
43. E. 2. confpir. 11. 27. Aſſ. 59. 
33. H. 6. 55. 21. H. 6. 36. (4. 
Inſt. 279. 1. Sid. 31. Godb. 
288. 2. Bulſtr. 134. Raym. 269. 
1. Ventr. 349. 1. Kelynge, 38. 
18. 4: Init. 279. T. Jo. 133 
2. Ro. Abr. 686.) 

[a] Fortefc. ca. 26. Pat. 55. H. 
3. in. 3. Stanf. Pl. Cor. 174. a- 
| 5] Fotteſcu. ca. 23. 


ſc] 22. AM. 12. and 41. 23- 
All. 11. 19. E. 2. tit. AI. 409. 


[4] 34 E. 1. proceſ. 208. 


[-] 31 E. 1. tit. proceſ. 208. 
11. All. p. 10. 20 12. All. p. 
1. te. 4t. 18. All. p. 11. 22. 
Al. 15. 27. Afl. 15. 40. All. 
23. 48. All: p. 3. 21. II. 6. 39. 


JA. E. 3. 30. 12. H. 6. fo. 
6. a. 5. E. + 16. 4 3- L. 3. 
32. 12, II. 4 9. 19. E- 2. Ail. 
408. Paſch. 14. L. + coram rege 
Devon. in Theſaur. Fieta, bb. 
6. cap. 6. F. N. B. 106. h. aud 
97. e. (Poſt. 393.) 

[;] Mirror ca. 3. PI. Com. fo. 
1. Bratt. lib. ;. fo. 40. (Pott. 


953+ a.) 


Set. f. 


ſuite of the king, or convicted of perjury, or of a premunire, or of forgetie upon the ſtatute of 


Cap. 1. Of Fee ſimple. 


5. Eliz. cap. 14. and not upon the ſtatute of 1. H. 5. cap. 3. or convict of felony, or by judge- 


ment loſt his eares, or ſtood upon the pillory or tumbrell, or beene ff;gmaticxs, branded, or the 
like (1), whereby they become intamous z for ſome offences, gue ſunt minorts culper, ſunt majorts 
infamia, [a] If a champion in a writ of right become recreant or coward, he thereby loſeth 
liberam legem, and thereby becomes infamous, and cannot be a witnefie; tor regularly he, that 
loſeth /iberam legem, becometh infamous, and can be no witnefle, Or if the witneile be an 
infidell (2), or of non ſane memory, or not of diſcretion, or a partie intereſted, or the like. 
[5] But oftentimes a man may be challenged to be of a jury, that cannot be challenged to be a 
witneſſe. And therefore though the witactle be of the neereſt alli:nce, or kindred, or of counſell, 
or tenant, or ſervant to either partic, or any other exception that maketh him not infamous, or 
to want underitanding, or diferction, or a partie in intereſt, though it be proved true, ſhall not 
exclude the witnefle to be ſworne; Fc} but he ſhall be ſworne, and his eredit upon the exceptions 
taken againſt him left to thoſe of the jury, who are tryers of the fact; infomuch as ſome bookes 
have ſaid, that though the witneſſe named in the deed be named a diſleiſor in the writ, yet he 
ſhall be ſworne as a witnefle to the deed. [4] A witneſſe amongit others named in a deed was 
outlawed, and no proces was awarded againtt him by the ſtatute, beeaufe he was extra legenm, and 
an outlawed perfon cannot be an auditor. And the court in ſome bookes have ſaid, that they 
have not ſcene witnefles challenged, which is regularly to be underſtood with the limitations 
abovefaid ; but ſuch as are returned to be of a juric are to be challenged for the cauſes aforeſaid 
for outlawry, and divers other cauſes, (tor the which a witnefle cannot be challenged) and ſuch 
proces againft witneſtes (3) baniſhed, But feetng the witnefles named in a deed fhall be joy ned 
to the inqueſt, and ſhall in ſome ſort joyne alſo in the verdict (in which caſe if jurie and witneſſes 
finde the deed that is denied to be the deede of the partie, the adverſe partie is debarred of bis 
uttizint becauſe there is more than 1 2 that atlirme the verdict) (4) it is reaſon, that in that caſe of 
joyning ſuch exception ſhall be taken againſt the witneſſe as againſt one of the jury, becauſe he 
is in the nature of ajuro:, [e] And theretore to put one example, if he be outlawed in a perſonall 
action he cannot be joined to the jury, but yet that is no exception againſt him to exciudc him to 
be ſworne as a witnefle to the jury. And the reaſon of all this is, for that it he with others 
ſhould joyne in verdict with the jurie in athrmance of the deed, the partic ſhould be barred of 
his attaint. But note, there mult be more than one witnefle that ſhall be joyned to the inqueſt, 
And albeit they joyne with the jury, and finde it not his deed, notwithſtanding this joy ning, the 
partie ſhall have his attaint ; for it is a maxim in law, [/] that witneſſes cannot teſtitie a nega- 
tive (5), but an affirmative. And if one of the witnefices named in the deed be one of the panel}, 
he ſhall be put out of the panell. And all theſe ſecrets of law do notably appeare in our bookes. 

To thut by this point, it is to be knowne, [g] that when a triall is by witnefles, regularly the 
affirmative ought to be proved by two or three witnefles ; as to prove a ſummons of the tenant, 
or the challenge of a juror, and the like. But when the trial ab verdict ot 12 men, there the 
judgement is not given upon witneſſes, or other kinde of evidence, bas upon the verdict, and upon 
ſuch evidence as is given to the jury they give their verdict, And Bracton faith, there is proba- 
tio daplex, viz. viva, as by witnefles oivd voce ; and tua, as by deedes, writings, and inſtru- 
ments. And many times jurics, together with other matter, are much induced by preſumptions, 
whereof there be three forts, . violent, probable, and light or temerary. I Toltata preſitmipiio 
is manic times p/ena probatio ; as if one be runne thoro the bodice with a ſword in a houte, where- 
of he inſtantly dieth, and a man is ſeene to come out of that houſe with a bloody ſword, and no 
other man was at that time in the houſe. Pre/x-4ptio probab/lis moveth little, but pre/umptio lewis 


Fleta lib. 6. ca. 33. 8. E. g. 290. e temeraria moveth not at all. So it is in the caſe of a charter of feoffment, if all the witneties 


SOL | J. 21- bb. 

Glanv. lib. 10. ca. 12. Fleta, 
lib. 6. ca. 33- 

DJ Paſch. 10. Ja. in Com. Banco 


to the deed be dead (as no man can keep his witnefles alive, and time wearieth out all men) chen 
violent preſumption, which ſtands tor a proofe, is continuall and quiet poſſeſſion; for ex diatur- 
nitate temporis omnia pre ſumuntur ſoleuniter M afta. Allo the deed may receive credit per calla- 
tionent ſigillarum, ſcripture, Sc. et ſuper fidem cartarum, mortuis teſtibus, erit ad patriam at nece/> 


upon the ſtat, of bankrouts. (1. fitate recurrendum. 


Brownl. 47. 2. Ro. Abr. 585. 
Hutt. 115. Raym. 2. t. Ventr. 
247- 3- Keb. 193. 1. Sid. 431 ) 
[2] Fleta, Mb. 2. ca. 44 13. E. 
1. tit, Vil. 36. 37. 19. E. 2. ibid. 
42. (Polit. 25.) 

[4] Tr. 8. Ja. in Com. Banco. 
Smathe's caſein evidence upon an 
inlormation upon the liatute of 
ufury. Brit. fo. 134. {Rayin. 
291. 7. Mod. 118.) 


Note, it hath been reſolved by the juſtices, that a wife [4] cannot be produced cither againſl or 
for her huſband (6) ; quia /unt due anime in carne nud, and it might te a cauſe of implacable dif- 
cord and diflention between the huſband and the wite, and a meane ot great inconvenience. But 
[] in ſome caſes women are by law wholly excluded to beare teſtimony, as to prove a man to 
be a villeine: ui, ad probationem flats hominis admitti non debent, It was alſo agreed 
by the whole court [4], that in an intormation upon the ſtatute of utury, the partie to the 
uſurious contract ſhall not be admitted to be a witnetle againſt the uſurer; for in effect he 
ſhould be 4 i proprid cauſe, and thould avoyd his owne bonds and affurances, and diſcharge 
himſelte of the money borrowed; and though he commonly raiſe up an informer to exbibix 
the information, yet 44 ret ute he is the partic (7). And herewith in effect agreeth Brit- 

| ton, 


ſurther ag to bocklan{and , Reliq.Spelm. 12.39. and Dilrymp. Fend. Prop. 9. In this laſt book the very ſpirited writer attempts 
al wy en between the two kinds of laud, and to ſhiew that bocklant or tbanc land was feudal, and that ſo/k or reveland was 
dial. 

(1) But according to the modern caſes, it is the izfamy of the crime and not ot the prn/Ament, which diſqualifies from being 
a witneſs 3 and therefore perſons ſtigmatized by an infamorns puniſhment, fuch as being ſet on the pillory, are adniflible wit- 
ueſſes, unleſs the punifhment was inflicted for forgery, perjury, or any ſpecies of the crimen ali, or any other crime of an in- 
tamous nature. S-e further on this ſuhject, Gilb. Law of Evid. 142. the Law of Niſi Prins, iſt ed. 413+ and r. Wilf. part 2. p. 18. 

(2) But now it is ſettled, that all perſons profeſling to believe in a God, though neither beheving in the Old or New Teſta» 
ment, may be witneſſes, if ſworn according to the ceremonies of their own rebgion. See in 1. Alk. 19. 2. Eq. Caf. Abr. 397. and 
3. Will. part x. p. 24. the great caſe of Omichand and Barker, in which lord chancellor ltardwicke, afliſted by the two chief 
Juſtices and the chief baron, determined, that the depoſition of one who was of the Gentoo religion ſhould be rend in evidence. 


(3) See further on this ſubject of joining with the jury the witneſſes named in a deed, and the proceſs for that purpoſe, 33. 
II. 6. 19. and in Vin. Abr. Evidence. II. a. and J. a. wh 28 0 P ere 


(4) Acc. 1. Ro. Abr. 280. pl. 14. and 2. Inſt. 662. See infra n. «. 

(5) Acc. 4. I. 279. and the references ſupra in n. 4. But ſee 1. Ro Rep. 83. Comb. 18. 57. Gilb. Law of Evid. 157. Law of 
Nili Prius, 1ſt cd. 422. 

(6) The) e are many exceptions to this rule, as well at common law, as under ads of parliament. See Gilb. Law of Evid. 135. 
Law of Niti Prius, 1ſt ed. 435. Sce further as to admitting or refuſing the evidence of the wife or huſband againſt each other, in 
Caf, B. R. temp. Hardwicke, 265. Rep. of Caf, B. R. temp. Hardw. 140. 1. Atk. 441. 2. Kel. 62. 

: (7) But this objection fails, where the debtor previouſly to his eximination has paid the money borrowed, there being, as 
it is ſaid, no remedy to recover the money back again; and therefore in ſuch a caſe his teſtimohy hath been reccived, See the 
adit. reſer. ſupra in mat g. letter [4] and Caf. B. R. temp. Hardw, 266. and Gilb. Law of Evid. 12. 


* 


Lib. I. Of Row ſimple. Sect. I. 7 


ton, that he that challengeth a right in the thing in demand, cannot be a witneſſe, for that he is (1. Sid. 51. 2. Ro. Abr. 68;.) 
a party in intereſt (1). But now let us returne to that from the which by way of digreſſion (upon 
this occaſion) we are fallen. - | ; | 

And the ancient charters of the king, which paſſed away any franchiſe or revenue of any eſtate (a. Int. 25.) 
of inheritance, had ever this clauſe of ki ret:b1s, of the greateſt men of the kingdome, as the 
charters of creation of nobility yet have at this day. When i ref/ibus was omitted, and when 
telle me ipſo came into the king's grants, you ſhall reade in the Second Part of the Inſtitutes (2), 

Magna Charta, cap. 38. I have tearmed the ſaid parts of the deed formall or orderly parts, tor 

that they be not of the eflence of a deed of teoffinent ; tor it ſuch a deed be without premiſes, 

habendum, tenendem, reddendum, clauſe of ewarrante, the clauſe of in cus ret teftimonium, the date, 

and the clauſe ot Hi te/tibus, yet the deed is good. [LV] For it a man by decde give lands to an- /] Mirror cap. 1. ſect. 6. and 
other and to his heires without more ſaying, this is good, it he put his ſcale to the deed, deliver cap. 5 ”_ a Glanvil. Ib. 10. 
it, and make livery accordingly. [g] Soit is if A. give lands, to have and to hold to B. and his 8 : * þ 00-08 
heires, this is good, albeit the teoftee is not named in the (3) premiſſes, And yet no well adviſed LY Vid. a. rot prin fic 
man will truſt to ſuch deeds, which law by conſtruction maketh good ut res magis valeat 5 but verb. Faits. Vid. Glanvil. lib. 
when forme and ſubſtunce concurre, then is the deed faire and abſolutely good. The ſealing of 10. c. 12. Mir. c. 1. ſect. g. and 
charters and deeds is much more ancient than ſome out of error have imagined (4) ; tor the c. 3. (2. Ro. Abr. 66. pl. 2. 
charter of the king Edivyn, brother ot king Edgar, bearing date anno Domini 950. made of the land Cxo. Eliz. gog.) f 
called Fecklea1n the ite of Ely, was not only ſealed with his owne ſcale (which appeareth by theſe 

words, ego Edwinus gratia Dei totius B ritannice tellurisrex meu dontm proprio ſigillo confirmat ) 

but allo the biſhop of \V incheſter put to his ſeale, e 32 Huluns, Winton, eccleſtir divinus ſpecu- 

I:tor, proprium figillum impreſſi. And the charter of king Offa, whereby he gave the Peter-pence, 

doth yet remaine under Hale. But no king of England betore or ſince the Conqueſt ſealed with 

any [cale of armes before king R. 1. but the ſeale was the king fitting in a chaire on the one fide 

of the ſeale, and on horſbacke on the other tide in divers formes. And king R. 1. ſcaled with a 

ſeale of cwo lyon?, tor the Conqueror tor England bare wo lyons; and king John in the right ot 

Aquitaine (the duke whereot bure one lyon) was the ſirſt that bare three Lyons, and made his 

ſcale accordingly, and all the kings fince have tollowed him. And king E. z. in anno 13. of his 

raigne, did quarter the armes of France with his three lyons, and tooke upon him the title ot 

king of France, and all his ſucceflors have followed him therein. 

In ancient charters of feoftment there was never mention made of the delivery of the deed, 
or any livery of ſeiſin indorſed; tor certainly the witnetles named in the deed were witnefles of 
both: and witneſſes either of delivery of the deed, or of livery of ſeiſin by expreſſe tearmes was 
but of latter times, and the reaſon was in reſpect of the notoriety ot the teoffment. And I have 
knowne ſome ancient deeds of feoffment having livery ot ſeiſin indorſed ſuſpected, and after de- 
tected of forgeric. As if a deed in the ſtile of the king name him deferfor fidei before 13. H. 8. or 
S[upreme head betore 20. H. S. at what time he was firit acknowledged jupreme head by thecleargy, 21. H. 8. cap. 16. 
albeit the king uſed not the ſtile of ſupreme bead in his charters, &c. nil 22. H. 8. or king of Lre- 
tand, before 33. II. 8. at which time he aflumed the title of 4% of Trelaud (5), being before 
that called lord of Ireland, it is certainly forged, / fic de fimilibus. 

And ſome have obſerved that grace was attributed to king H. 4. excellent grace to pk H. 6. vid. 2. H. 4. c. 15: where toyall 
majeſtic to king H. 8. and before, the king was called overaigne lord, liege lord, highne/ 7, and majeſty is attributed to the king 
kingly hig hueſſe, which in Latin in legall proccedings is called reg:a celſtrudo, as the beginning anche rimen lælæ mapeſtatis fart 
of the petition of right to the king ĩs hym:llime ſupplicavit H ra clfitudini rig ice, Sc. and the like. one ancient: 

And upon this occation it ſhall not be impertinent, ſeeing it is part of the tormall devd, to ſet 
downe the ſeveral itiles of the kings of England ſince the Conqueit, 

William the Conqueror commonly fliled himſelte J7/lelmasrex, and ſometimes Millielmus rex 
An glorum. And the like did William Rutus, and ſometimes VTi Det gratid rex Ang lorum. 

Henry the firit, Henricas rex Anglorum, and ſometimes Hearicus Det grati rex Auglorum. 

Muvde the ſole daughter and heire of H. 1. wrote Matililis imperatrix Henrici regs filia et 
Anzglorum domina. Divers of whole creations and grants I have ſecnc. 

Line Stephen uſed the ſtile that king H. 1. did. | 

Henry the 2. Firz-Empreſs omitted Dei gratid, and uſed this ſtile, Henricus rex Augliæ, dur 2 
Normann iæ, et Aquitanice, et comes Audiga via; he having the duchyof Aquitaine and carledome | 
of Poitiers in the right of Elianor his wite heire to both, and the earldome of Anjowe Tournie 
and Maine, as ſonne and heire to Jeffery Plantagenet by the ſaid Mawde his wife, daughter and 
ſole heire of king H. 1. She was firit married to Henry the emperor, and after his death to the 
ſaid Jeffery Plantagenet. Which duchie of Aquitaine doth include Gaſcoigne and Guian. 

Rug R. 1. uſed the ſtile that H. 2. his father did; yet was he king of Cyprus, and after of 
Jeruſalem, but never uſed either of them. 


King 

(1) Beſides the books already cited on the ſubje& of evidence, ſee Duncombe's Trials per Pais in the chapter on evidence, 
the law of Evidence, and the title Evidence in the ſeveral Treatiſes on the Pleas of the Crown and in the ſeveral Abridgments 
of Law and Equity. As to the book intitled the Theory of Evidence, it is inciuded in the Law of Nifi Prius. The writings of 
the civilians on evidence are very numerous; and the curious reader may ſee an account of them in Buderns's edition of the 
Bil lintheen Juris ſeleda by Struvinus. Amongſt the moſt admired of their profeſſed writers on the ſubje& are Menocbins de Pre- 
Jeumptionibus, Maſeardus de Probationibus, Everbardus de Teftibus et Fide Inflrumentorum, and Farinacius de Ti/ibus. Struviu.'s Bib- 
liotheca Juris will be found very uſeful to the diligent ſtudent, by introducing him to a knowledge of the principal books on the 
law. of nature and nations, the civil and canon law, and the laws of moſt of the countries in Europe, and of the characters of the 
ſeveral writers. It is to be withed, that we had a Bibliotheca Furis Anglicanti, written on the ſame cr.tical and enlarged plan. 
Such a work has been attempted by Mr. Gatz-rt, a German writer, who has lately publiſhed at Gottingen a book entitled 
Commentatio Juris Exotici Hiftorico-Litteraria de Jure Communi Angliz. But though Mr. Gatzert, when the diſadvantage of his 
being a foreigner is conſidered, has really done wonders; yct it is not to be conceived, that ſuch a work can ever be executed 
with the requlite judgment, accuracy, and nicety, until the tiſk is undertaken by one of our own country, who hath been re- 
gularly trained in the ſtudy of the Engliſh law, and is familiarly acquainted with all the writers on our laws conſtitution and 
hiſtory.—(2) In the Second Inſtitute, fir Edward Coke ſeems to think, that the clauſe of tefle me ipſo was firſt introduced into the 
king's grants in the time of Richard the ſeo»; bur Mr. Madox dates the uſe of it much earlier, and gives an inſtance in the reign 
of Richar? the. Sce 2. Init. +5, and Mad. Form. Anglic. Diſſert. p. 32.—(3) Che caſes in 3. Leon. 33. and 2. Ro. Abr. 66. pl. 
13. are contra. That in Cro. K iz. goz. and 917. alſo feens contra on the firſt reading; though, on examination, the queſtion ap- 
pears to have been rather on the manner of pleading the deed, than on the operation of it. But in Car. Rep. 123. there is a caſe 
of the 21, and 22, Eliz.in which the two chief juſtices and the chief baron certified to the chancellor, that a leale was gond in 
law, though the leſſce was named in the Habendum only; and the caſe in Allen 41. is alſo with lord Coke. —(4) See further as to 


the antiquity of ſealing deeds, in Seld. Jan, Angl. b. 2. c. 2. Mad. Form, Ayglic. Differt. p. 27. and Nictolf, Engl. Hiſtor, Libr, 
zd ed. 241.— (;) Sc poſt, 7. b. n. 1. 
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Lib. 1, Cap. 1. Of Fee ſimple, Sect. 1. 


King John uſed that ſtile, but with this addition, dominns Hibernie ; and yet all that he had in 
Ireland was conquered by his father king H. 2. which title of dominus I1/hernie he aflumed as 
annexed to the crowne, albeit his father, in the 23. yeare ot his raigne, had created him king 
of Ireland in his lite time (1). 

King H. z. ſtiled himſelfe, ashis father king John did, untill the 44. yeare of his raigne, and 
then he left out of his ſtile, % Normannia, et comes Audigawiæ, and wrote onely rex Angliæ, 
dominus Hiberniæ, et dux Aquitanie« | 

King E. 1. ſtiled himſelfe in like manner as way II. 3. his father did, rex Angliz, dominus Hi- 
bernie, et dux Aquitani. And fo did king E. 2. during all his raigne. And king E. z. uſed the 
ſelfe ſame ſtile untill the 13. yeare of his raigne, and then he ſtiled himſelte in this forme, Ed- 
<vardus Dei gratid rex Anglice et Francic, et dominus Hiberniæ, leaving out of his ſtile dux Agui- 
taniæ. He was king of France as ſonne and heire of Habel wife of king E. 2. daughter and heire 
of Philip le Bean king of France. He firſt quartered the French armories with the Engliſh in 
his great ſcale, anno Domini 1338. et regni ſur 14. 

King R. 2. and king H. 4. uſed the fame ſtile that king E. 3. did. And king H. g. untill the 
8, yeare of his raigne continued the ſame ſtile, and then wrote himſelfe rex Angliæ, heres et regens 
Franciæ, et dominus Hiberniæ, and fo —_—_— _— his life. 5 * 

7 . H 6. King H. 6. wrote, Henricus Dei gratid rex Anglia et Francie, et dominus Iliberniæ. This kin 
Ms 2 Soom mona prong 13 being e in Paris king of F 5 coun uſed the ſaid ſtile 39. yeares, till he was diſpofleſſed & 
et Angliz, et dominus Hiberniz, the crowne by king E. 4. who after he had raigned alſo about ten yeares, king H. 6. was reſtored 
i! to the crowne againe, and then wrote, Henricus Dei gratia rex Anglia et Francia, et dominus 
| Hiberniz, ab inchoatione regni ſui 49. et recaptionis regiæ poteflatis primo. 

i King E. 4. R. 3. and H. 7. ſtiled themſelves, rex Augliæ et Fraucie, et dominns Hiberniæ. 
if King H. 8. uſed the ſame ſtile till the tenth yeare of his raigne, and then he added this word 
| (ofavus) as Henricus oftavas Dei gratid, c. In the 13. yeare of his raigne he added to his 
| ſtile fidei defenſor (2). In the 22. yeare of his raigne, in the end of his ſtile he added, ſipremum 
caput eccleſie Anglicans (3). And in the 23. yeare of his raigne he ſtiled himſelte thus, Henrirrs 
oclawus, Dei gratid Anglia Francie et Ikbernie rex, fidei defenſor, Sc. et in terrã eccleſi.e Ang li- 
cane et Hibernie ſupremum caput (4). 73 

King E. 6. uſed the ſame ſtile, and ſo did queene Mary in the beginning of her raigne, and by 
that name ſummoned her firſt parliament, but ſoone after omitted ſipremum _—_ And after 
her marriage with king Philip, the ftile notwithſtanding that omiſſion was the longeſt that ever 


by 


was, i. Philip and Mary, by the græte of God, king and queene of England and France, N fri 


Feruſalem, and (5) Ireland, defenders of the faith, princes of Spaine and Cicilie, archdukes of Auſtria, 
dukes of Millaine Burgundy and Brabant, countees of Haſburgh Flanders and Tyroll. And this 
ſtile continued till the fourth and fifth yeare of king Philip and queene Mary, and then Naples 
was put out, and in place thereof both the Cicilies put in, and fo it continued all the lite of 
queene Mary. 
I nced not mention the ſtile of queene Elizabeth, king James, nor of our ſoveraigne lord king 
Charles, becauſe they are ſo well knowne ; and I feare I have beene too long concerning this point, 
which certainly is not unneceſſary to be knowne for many reſpects, But to ſhew the cauſes and 
; reaſons of theſe alterations would aſke a treatiſe of itſelte (6), and doth not fort to the end that I 
1 have aimed at. And now let us returne to the learning of charters and deeds of feoffments and 
rants. 
„ 4 Very neceſſary it is that witneſſes ſhould be underwritten or indorſed, for the better ſtrength- 
* ening of deeds, and their names (if they can write) written with their owne hands, For livery of 
| Livery of ſeiſinincidentto a feoff- ſeifin ſee hereafter, Sect. 59. and for deeds, Sect. 66. and of conditionall deeds ſee our author in 
ment. Vid. ſect 59. his chapter of Conditions. And now let us proceed to the other words of our author. 


. Mirr. cap. 2. ſe. 15. Brat. A luy et a ſes hetres. Heres, in the legall underſtanding of the common law, implyeth, 

f — ” * 62. 8 6. that he is ex juſtis nuptiis procreatus, tor heres legitimus eft quem nuptice demonſtrant, and 1s he to 

| yy fer gt ES * 4 75 whom lands, tenements, or hereditaments by the act of God and right of blood do deſcend of 
" & 13. (Poſt. 237. b.) ſome eſtate of inheritance. For ſolus Deas hæ redem facere potoſt, non homo : dicuntur autem hereditas 

N el heres ab herendo, quod eft art inſidendo, nam qui heres eft ha ret; wel dicitur ab harendo, quia © 
hereditasfbiharet ; lictt nonnulli hæredem diftum velint, quod heres fuit, hoc ęſt dominus terrarum, 
Oe. quer ad cum perveniunt. 

A — wok lich hath not the ſhape of mankind, cannot be heire or inherit any land, albeit 
[4] Brad. lib. 5. fol. 437. 438. it be brought forth within marriage; [a] but although he hath deformity in any part of his body, 
Brit. ca. 66. fol. 167. & ca. 83. yet if he hath human ſhape he may be heire. Hii, qui contra formam humani generis con- 
Picta lib. 1. ca. 5. (Polt. 29. b.) werſo more procreantur, ut fi mulier monſtroſum wel prodigioſum enixa, inter liberos non com- 

futentur. Partns tamen, cri natura aliguantulmm ampliaverit wel diminuerit, non tamen ſuper- 
ubundanter (ut fi ſex digitos vel ni quatuor habuerit) bene debet inter liberos connamerari. 


| 
| Wy 


(r) See further as to the deduction and change of the king's title in reſpect to Ireland, in Seld. Tit. Hon. b. 1.c. 4 ſ. 2. 


(2) This title was given to Henry by pope Leo X. in conſequence of the king's publiſhing his book, in defence of the 
ſeven ſacraments, againſt Martin Luther, and dedicating it to the pope. Coll. Ecel. Hiſt. v. i. p+ 11. to 17. 


(3) Sce Burn. Hiſt. Reform. v. i. B. 336. 
(4) See the 25. H. 8. c. 3. which ratifies the king's ſtile, 


(s) Though Henry the 8th and Edward the 6th had both uſed the title of king of Ireland, yet pope Paul the 4th, diſſembling 
notice of it, conferred the fame title as a /:-2v one upon Philip and Mary, in order that the world might deem their uſe of the 
title merely the effect of his power. IIeyl. Hiſt. Reform. 69. 70. 


| (6) See further concerning the ſtiles of the kings of England, and alſo of Great Britain, ſince the union of the two kingdoms, 
| in Nicholſ. Engl, Hiſtor. Libr. zd cd. p. 248. and the ſeveral Treatiſes which have been publiſhed on the Engliſh Coins. 
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Lib. I. Of Fee ſimple. Set. x. 8 


Si inutilia natura reddidit, ut fi membra tortuoſa habuerit, non tamen is partus monſflroſus. An- | | 
other ſaith, ampiiatio ſou diminutio membrorum non nocet. [5] A baſtard cannot be heire, for [l] Vid. Sc. 188. 399. BraQ, 
(as hath beene 1aid betore) gut ex damnato coitu naſcuntur inter liberos nou computentur, Every x 2. 26. 0 to. Fleta 
heire is either a male, or female, or an hermaphrodite, that is, both male and female. And an 10 _ 4 * -x —_ 
hermaphrodite r is alſo called Audrog un) ſhall be heir, either as male or female, accord- 1, Ne Abs, 666 ** 8 
ing to that kinde of the {exe which doth prevaile, Hermaphrodita, tam maſculo, quam feming 
comparatur, ſecundum e ſexus iucaleſcentis. And accordingly it ought to be bap- 
tized. See more of this matter, Sect. 35. : © Sg 
le] A man ſeiſed of lands in fee hath iſſue an alien that is borne out of the king's ligeance; [<) 2 1 ay? - ſect. 
he cannot be heire, propter difttum ſubjefionis (1), albeit he be borne within lawtult marriage. "PA — ' N 4 m OM 
If made denizen by the king's letters patent, yet cannot he inherit to his father or any other, i. bc. I * * 
But otherwiſe is it, if he be naturalized by act of parliament ; for then he is not accounted in 25. L. 3. de natis uta mat, 
law alienigena, but ind;gena. But after one be made denizen, the iſſue that he hath afterwards 31. E. 3. Coulinage. 5. 42. E. 
ſhall be heire to him, but no iſſue that he had before. If an alien cometh into England and 3-2 11. H. 4. %. 14.1 ,, 
hath iſſue two ſonnes, theſe two ſonnes are iadigenæ ſubjects borne, becauſe they are borne 99 26 7 II. 6. 55- 22. Ii. 
within the realme. And yet if one of them purchaſe lands in fee, and dyeth without iffue, his 1 * boar OW 
brother ſhall not be his heire (2); for there was never any inheritable blood betweene the Godb. 27. 1. Sid. ot — 
father and them; and where the ſonnes by no poſſibility can be heire to the father, the one of Noy 158. T. Jo. 16. Vaugh. 274. 
them ſhall not be heire to the other. See more at large of this matter, Sect. 198. 2.5id. 23. Hardr.224. 2. Ventr.1.) 
If a man be attainted of treaſon, or iclony, although he be borne within wedlocke, he can 1. Ed. g. 4. 6. Fd. 9. 55. 2. F. 
be heire to no man, nor any man heire to him propter deliatum, tor that by his attainder his 3. 77. 3- E. 2. difcent. Br, 6,, 
blood is corrupted. And this corruption of blood is fo high, as it cannot abſolutely be ſalved 8 h 3 75 46. E. 
and reſtored but by act of parliament ; for albeit the perſon attainted obtaine his charter of Ag. pl. © by. * 10 3 A hat 
pardon, yet that doth not make any to be hcire whote blood was corrupted at the time of the TNT ICE 
att2inder, either downward or upward. [] As if a man hath Tue a ſonne before his attainder, [4] Stanf. pl. cor. 193. 146. 
and obtaineth his pardon, and after the pardon hath iflue another fonne, at the time of the at- Bratton Ib. 3 fo. 132. 143. 9-4, 
tainder the blood of the eldeſt was corrupted, and therefore he cannot be heire, But if he die ” " 8 we 374 Briton to. 
living his father, the younger ſonne ſhall be heire; for he was not in M i at the time of the at- 44 far 2 7 play 0 
tainder, and the pardon reſtored the blood as to all iſſues begotten atterwards. But in that caſe 1. b. Pot.” 129. Cg. ha. ED 
if the eldeſt ſonne had ſurvived the father, the younger ſonne cannot be heire ; becauſe he hath 1. Sid. , 292. 1 Ry. we 
an elder brother which by poiſibilitie might have inherited: but if the elder brother had been 62g. Cro. Jam. 339. 
an alien, the younger ſonne ſhould be heire, for that the alicn never had any inheritable blood 
in him (3). See more plentitully of this matter, Sect. 746, 747. 
It a man hath iſſue two fonncs, and after is attainted ot treaton, or felony, and one of the 
ſonnes purchaſe land and dieth without iſſue, the other brother ſhall be his heire; for the attain- 
der of the tather corrupteth the lincall blood oncly, and not the collaterall blood between the 
brethren, which was veſted in them before the attainder, and each of them by poſſibility might 
have been heire to the father, and ſo hath it been adjudged (4), * But otherwite in the cafe of the“ In the Exchequer Mic. 40. & 
alien-nee, as hath been ſaid. [e] But ſome have holden that it a man after he be attainted of trea- 4'; Ti. in Ic cale de Hobby, 
ſon or felony have iſſue two ſonnes, that the one of them cannot be heire th the other; becauſe ſel 1 . * gong 13%. Britton 
they could not be heir to the father, for that they never had any inheritable blood in them (5). /, Sid” 0 «op; "2 Box 58. 
[./] One that is borne deafe and dumbe may be heire to another, albeit it was otherwiſe 274. 1. Vent. 44% * 
holden in ancient time. And ſo if borne deafe dumbe and blinde, for in hoc caſu witio parci- [ ) Brat. lib. 5. to. 421. 430. 
tur naturali. But contract they cannot. Ideots, leapers, madmen, outlawes in debt treſpaſſes 434 U b. 2. fo. 12. Bieta lib, 6, 
or the like, perſons excommunicated, men attainted in a premunire or convicted of hereſie, — ow 5 £36 2 Boe 77. 
may be heires. S 2. $0: 1. Þ $355 
] If a man hath a wife, and dyeth, and within a very ſhort time after the wife marrieth by x. = 1 3. Ley 49. 
againe, and within 9 months (6) hath a childe, ſo as it may be the childe of the one or the [g]. F. . 49 Panarottus novs 
other, ſome have ſaid, that in this cafe the childe may chooſe (7) his father, quia in hoc caſu * 485. K. Opus eximium 48. 
* ; Kr | of ett, Fr" 2 F i "BR . Lamibard de prihis Angiorun 
filiatio non poteſ probari, and fo is the booke to be intended; for avoiding of which queſtion and %,, Ge privers Anglorum 
other inconveriencies, this was the law before the Conquelt, Sit omnis vidua fine marito duodecim rern 


. . 357. Cru. lam. 41. 2.5. C. Godb. 
menſfihus, et fi maritaverit perdat dotem (8). 1 Jam. 541. 3 60 


DA man by the common law cannot be heire to goods or chattels, for heres dicitur ab [ Bratt. lib. 4. co. g. fo. 263. 
kereditate, (77, If a man buy divers fiſhes, as carps, breames, tenches, &c. and put them in his lib. N b. Fleta lib. 6. 
pond, and dyeth, in this caſe the heire ſhall have them, and not the executors, but they ſhall goe = k : Co. 34. Sym's caſe. 

* * . £ * . "FF . . 1 4 Iich. 36. c 37 Fl. Ro 2 5. 
with the (9) inheritance ; becauſe they were at libertie and could not be gotten without indu- inter Gee and poet n 7 
ſtrie, as by nets, and other engines. Otherwiſe it is, if they were in a trunke or the like. Like- king's bauch. Stantord 25. b. 
wife deere in a parke, comes in a warren, and doves in a dove-houſe, young and old, ſhall goe 18. E. 4. 8. 2». Al. 25. 18. H. 
to the (10) heire. [] But of ancient time the hcire was permitted to have an action of debt oy : ; 
upon a bond made to his aunceſtor and his heires ; but the law is not ſo holden at this day. [4] 13. E. 3. det. 135. 139. 149. 
Vid. Sect. 12. 47. E. J. 23. 23. K. 3. fo. 48. 


: . . . 26. E. 4. fo. Vid. for an hence 
[1] It is to be noted that one cannot be heire till after the death of his aunceſtor. Before lome h.eredirarium or princ to 


he is called heres apparens heire apparent. lius, ſect. 12. 


In L Mirror ca. 1. ſe. g. 

(1) Ifrhe father in this cafe is to be ſuppoſed a vatural born ſubieft at the birth of the iſſue, the child would now be a'ſo a na- 
tural-hern ſubject by force of the 7. Ann. c. s. and 4. Geo. 2. c. 21. But the children of perſons attainred of, or liable to the 
penalties of treaſon, or in the ſ:rvice of a foreign ſtate in enmity with Great Britain, are excepted from the benefit of this 
proviton. See the 25. E. 3. ſt. 2. which declares, that at common law, the children of the king, wherever born, may in- 
herit., The fame ſtatute enab'es children born abroad to inherit, if at their birth 42th their parents are within the king's alle- 
glance, and their mothers paſs the ſca with the licence of their kuſhands, Amongſt the MSS. in Lincoln's-Inn library, 
there is a very levwned dialoyre between two fſerieznts on the 25. E. 3. See lib. no. yo. See alſo poſt. 126. b. 129. 
and Cro. Cha. 601.—(1) In the caſe of Collingwood and Pace, the court denied this to be law; and heid, that the ſons of 
ali-ns were inheritab'e to each other. See in 1. Sid. 192. end 1. Ventr. 413. the very elaborate ſpeech by lord chief 
Juſtice Hale, on giving tte judgment of the court. Alſo now by the 11. and 12. W. 3. c. 6. natural- born ſuhjects may derive a 
tit'e by deſcent through their parents, though aliens; but the 25; G. 2. c. 40. confines the benefit of the former ſtatute to ſuch 
heirs, as hall be living and capable of taking at the death of the perſon laſt dy ing ſeized, unleſs ſuch heirs happen to be daugh- 
ters, and there is afterwards a fon or another daughter, for which caſes the ſtature makes a ſpecial proviſion —'3) Befides the 
authorr'ics in the margin, fee W. Jo. 34.—(4) S. p. acc, Noy 16. 4. Leon. s,—(;) The principle, on which it has been 
aJjudged that the children of an alien may be heirs as between them lves, though not to their = ber, ſeems to reach the caſe 
of children bern after their father's attainder, Sce the caſes cited in n. 2. ſupra,—{6) See poſt. 123. h. where this is ſaid to he 
the utmoft time the law ſuppoſes a woman to go with chi'd, and the author tics which the reader will find there cited on the 
Inj: &.—7) Brooke que ſtions this doctrine; from which it ſeems as if he thought it reaſonable, that the circumſtance of the 
cate, inſtead of the choice of the iſſue, ſhonld determine who is the father. See Bro. Abr. Baſtardy, pl. 18. and Palm. 10.—(8) Sce 
11. and 12. W. 3. c. 4. which diſabl-s perſons educated in the popiſh religion, or profeſſing it, from inheriting, but in reſpet of 
remteives only, *f they do, not conform within 6 months after the age of 18; and provides, that till they do confurm, their 
protcliant next of kin fla en oy, By the ſime ſtatut- prpiſts are difatled from tabing lands by purchaſe, which ſhould have been 
mentioned before. For catcs en the conſtruftion of this ſtatute, ſee 1. Stra. 267, 2+ P. Wms. 3. 6. and 132. 2. P. WS. 46. 
1. Atk. $526. 628. 2. Atk. 210. 3. Atk. 18. 487. 2 Veſ. 398. 1. Will. part i. p. 176. Rep. Caf. B. R. temp. H. rd w'. 140. Cat. 
B. R. temp. Hard w. 91. and Vin. Abr. D., 1, 7. pl. 4. and 5.4% Acc. Cro. Ei. 372.—(10) It is ſaid, that though the party 


ba, only a term of years, ſtill ſuch things Will go as ace eſſary tv the land. See Wentw. Off. Ex. ed. 1676. c. 5. P. 7: 
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Lib. 1, Cap. 1, Of Fee ſimple. Seck. I. 


In our old bcokes and reco ds there is mention made of another heire, . heres aſtrarius, 
ſo called of aſtre, that is, an harth of a houſe ; becauſe the aunceſtor by conveyance hath ſet his 
| heire apparent, and his family, in a houſe and living in his life-time, of whom Bracton ſaith 
[a] Bract. lib. 2. fo. 85. Heref. thus. [a] tem eſto gude heres fit aſtrarins, wel quod aliquis anteceſſor reſtituat harredi in witd ſu 
- 8. E. 1. Ro. Bo. de Banco. hreditatem, et ſe Fmiſerit widetur, quad nullo tempore jacebit hareditas, et ideo quod nec rele- 
— cap. 2. ſect. 18. Britton | poſit, nec debeat, nec relevium dari, [b] For the benefit and ſafety of right eires contra 
[4] Regiſtr. fo. 227. Bracton lib. Partus ſuppoſitos, the law hath provided remedic by the writ de ventre inſpiciendo, whereof the 
2. fo. 69. Britton fo. 165. Fleta rule in the regiſter is this. Nota ff quis habens hareditatem daxerit aliquam in uxorem, et poſtea 
lib. 1. ca. 14. (Cro. Eliz. 566. moriatur ille fine harede de corpore ſuo exeunte, per quod hereditas illa fratri ipfius defuntt: de- 
Cro. Jam. 685.) ſcendere debeat, et uxor dicit ſe efſe prægnantem de ipſo difunfo cum non fit, habuat frater et hæres 
Frede de ventre inſpiciendo. It ſeemeth by Bratton, and Fleta which followed him, that this 
writ doth lie, LI A alicujus in vitd viri ſui ſe prægnantem fecit cum non fit, vel poſt mortem 
wviri ſui ſe pregnantem fecit cum non fit, ad ca hæredatiouem weri heredis, &c. adquerelamweriharedis 
per preceptum domini regis, Sc. which is to be underſtood according to the rule of the regiſter, 
When a man having lands in fee ſimple dieth, and his wife ſoon after marrieth againe, and 
faines herſelfe with childe by her former huſband, in this caſe though ſhe be married, the writ 
de wentre inſpiciends doth lie (1) for the heire. But if a man ſeiſed of lands in fee (for example) 
hath iſſue a daughter, who is heire apparent, ſhe in the lite of her father cannot have this writ 
for divers cauſes. Firſt, becauſe ſhe is not heire, but heire apparent; for as hath been ſaid, 
nemo eſt hares viventis, and this writ is given to the heire to whom the land is deſcended. And 
both Bracton and Fleta ſay, that this writ lycth ad guerelam wiri haredis, which cannot be in 
the life of his aunceſtor, and herewith agree Britton and the regiſter. Secondly, the taking 
of a huſband in the caſe aforeſaid being her one act, cannot barre the heire of his lawfull 
action once veſted in him (2). Thirdly, the law doth not give the heire apparent any writ, for 
it is not certaine whether he {hall be heire, ſolus Deus facit heredes, Fourthly, the inconveni- 
ence were too great, if heires apparent in the lite of their aunceitor ſhould have ſuch a writ to 
examine and trie a man's lawtull wife in ſuch ſort as the writ de wventre inſpiciendo doth, ap- 
point; and if ſhe ſhoulu be found to be with childe, or ſuſpect, then flie muſt be removed to a 
caſtle and there ſafely kept unt ill her delivery, and fo any man's wife might be taken from him 
againſt the lawes of God and man. 
Vid. Brafton, Britton and Fleta The words of the writ de ventre infpiciendo make this evident. Rex vic. ſalutem. Monſtravit 
ubi ſupra. Regiſtr, ubi ſupra. xobis A. guod cum R. quæ fuit uxor Clementis B. pragnans non ſit, ipſa fals dicit ſe efſe præg- 
Bratton and Fleta ubi fupra hate , de codem Clemente, ad exhwredationem ius A. deficut terra quee fuit ejuſdem C. ad ip- 
(od exhiredationem.) ſum A. jure hæreditario deſcendere debeat tangram ad fratrem et haredem , C. ff predict. 
R. prolem de eo nen habuerit, Sc. But this rather belongs to the treatiſe of originall writs, and 
therefore thus much herein ſhall ſuffice (3). 
And it 15 to be obſerved, that every word of Littl. is worthy of obſervation. Firſt (Heires) in 
(c] 10. H. 6.5. 22- 11-6. 15: the plurall number; for ifa man give land to a man and to his heire in the ſingul. U 
of RY . e plurall number; for if a man give land to àa man and to his heire in the ſingular number, 
2. II. 4. 13. 20. E. 3. bre. 373. he hath but an eſtate for life, tor his heire cannot take a fee ſimple by deſcent, becauſe he is but 
[4] 5. Co. 96. 97. Brit. fo. 23. one, and therefore in that cafe his heire ſhall take (4) nothing. Alfo obſervable is this conjunc- 
II. 8. Dyer. Pl. Com. 287. 288. tive (Ez). For if a man give lands to one, To have and to hold to him o his hcires, he 
ol. 28. a. 5. Co. 112.) hath but an (5) eſtate for lite, for the uncertaintie. (Ses, /u7s). If a man give land unto two, To 
1 Bratt, ib. 2. CaP- 90 % 0e, have and to hold to thein two ef Hredibus [e] omitting /#is (6), they have b tate for 
Br. ca. 39. fo. 99. b. Fleta . . 8 & furs (0), e mee DUCT. an el ate 900 
lib. 6. ca. 1. 2. & lib. g. cap. 2. lite for the uncertainty, whereof more hereafter in this ſection, But it is ſaid, it land be given 
20. II. 6. 35. 36. 19. II. 6. 17. to one man, et hrredibus, omitting ſuis, that notwithſtanding a fee fimple paſſeth; but it is 
25 _—_ 4-16. b. 4. E. G. ſafe to follow Littleton. 
„Tom. 29. ky 
J] Vid. Sect. 4:3. [4] Et de 40g nes. Aſſignee cometh of the verb aſigno. And note there be aſſignes 
5 j 7. E. 3. 25. Vid. Scct. 686. in deed, and aſſignes in law, whereot fee more in the chapter of warrantie, Sect. 733. 


3. E. 3. The ct. lib. 2. fo. : » X q * . 
S „ c Ceuxparolx (ſes hei res) tantſolement fent leſtate denheritance en touts 


Britton fo. 163. b. Regiſt. ubi 


ſupra, 


F. e ee | aa. Aeg er feoff Inents et gr ants. [e] &i autem fata t donatio, ut fi dicam, do tibi talem terram, Ma do- 
Herkley's caſc. natio non extendit ad heredes fed ad witam donatoris, Oc. V Here Littleton treateth of purchaſes 


[i] Vid. Brit. fo. 86. 121. & by naturall perſons, and not of bodies politique or corporate ; [g] for it lands be given to à ſole 
130. 17. E. 3. 25. b. 33. H. bodie politique or corporate, (as to a biſhop, parſon, vicar, maſter of an hoſpital, &c.) there 
6. 22. 10. H. 7. 13- 14. 9% to give him an eſtate of inheritance in his politique or corporate capacitie, he muſt have theſe 
7. 1. 16K. 77 0. 15. E. * 4 eee een en hef, q 5 
4. 13. 14. H. 6. 12. 33. II. Words, Jo have and to hold to h 1s ſucceſſors; tor without theſe words ſecco/ors, iu 
6. 24. 24. Al. 14. 40. All 21, thoſe caſes there puſſeth no inheritance (7); for as the heire doth inherite to the anceſtor, ſo the 
(Poll. 94.) Tr. g. E. g. Rot. 4. ſucceſſor doth ſucceed to the predeceſſor, and the executor to the teſtator. [+] Butit appeareth 
in Scaccario. 3. E. g. 32. 7. l. here by Littleton that if a man at this day give lands to I. S. and his ſueceſſors, this createth no 
& 49+ As 9 fs H. fee ſimple in him; for Littleton ſpeaking of naturall perions faith that theſe words (his heires) 
b. 75 E. gp 4 5 make an eſtate of inheritance in all feoffments and grants, whereby he excludeth thefeavords 
Co. 9. 28. in Caſe de Abb. (his ſucceſſors). ( And vet it it be an ancient grant, it muſt be expounded as the law 
de Strata Marcella. was taken at the time of the grant. [+] A chantry prieſt incorporate tooke a leaſe to 
him 
(1) But in ſuch a caſe the manner of proceed'ng on the writ % wrentre inſpiciends is not the ſame, as where the party re- 
mains a widow, In the cafe in C10. Jam. 685. the wife was married to a ſecond huſband, when the writ de zent in{picicndo 
was ſued. Therefore, inſtead of ordert ing her imo the ſheriff's cuſtody, and to be kept by him till delivered of the child, as ths 
practice is, if the party is a widow, the court permitted the wife to remain with her huſband, on his entering into a recogni- 
zance, that ſhe ſhould not remove from the houſe they then inhabited, and that ſome of the women returned by the ſheriff 
ſhould ſee her every day, and that three or more of them ſhould he preſent at her delivery.—(2) This is a reaſon, why the aZual 
heir ſhould have his writ notwithſtanding the wife's marrying a ſecond huſband, but is foreign to the Vein apparent's rot having 
the writ; and therefore 1 preſume has been placed here by miſtake,—{(3) See further on the writ % werire inſpiciendo Ail- 
cough's Cafe Moſ. 391. & 2 P. Wms. 591. in whigh the lord cha. King, on a petition, granted the writ, though the perſons 
applying were only tenants in tail; and note the ſpecial manner in which he ordered the writ to iſſue, and what he ſaid as to 
the exccution of it. In Moſely's Report, a caſe of per/onal eltate is cited, in which the then maſter of the Rolls, in conformity 
to the reaſon of the common hw, directed, that the maſter ſhould appoint two matrons to inſpect a woman. Some perhaps 
may think this a great ſtretch of power. 1 cannot conclude this note, without ſuggeſting the neceflity of an act of paiiiament 
to regulate the proceedings on the writ de vcutre inſpicienao. If the writ was to be ſtrictly executed, it would be an idle 
rievance. On the other hand, if our courts of juſtice ſhould, without authority from the legiſlature, change the eſtablithed 
oem for the ſake of ſoftening its rigour, it would be a dangerous precedent, and ſomething very like the exerciſe of a diſpenſing 
power.—{4) According to many authorities, heir may be nnen collefivum as well in a deed as a will, and operate in both in 
the ſame manner as heirs in the plural number. See 2. Ro. Abr. 253. Sec alſo 1. Ro. Abr. 832. K. pl. 1. 2. Godb. 155. T. Jo. 
111. Cro. Eliz. 313. Robin. Gavelk. 98. 96. Burr. 4. part v. 1. p. 38. & Vin. Abr. Deviſe U. a. pl. 13. & Paroli II. (5) Sce 
5. Co. 112. poſt. 214. & Plowd. 286. 289. in which laſt book it is particularly conſidered, where the disjundive fhall be conſtrued 
as the conjunfive.—(6) See 2. Ro. Abr. 833. M. & Vin. Abr. Iſtate M.—(7) But a fce will paſs to a corporation aggregate 
without the word ſucceſſors, and ſometimes to a corporativn /ole. Sec poſts 94. b. and Vin. Abr. E/ate L. 
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Lib. 1. Of Fee ſimple. Sect, T7. 9 
him and his ſueceſſors for a hundred yeares, and after tooke a releaſe from the leaſor to him and [4] Hil. ar. EI z. Dyer's manu- 
his ſucceſſors, and it was xe; gh 54 that by the releaſe he had but aneſtate for lite, [4] for he had the 4p, — _ Anſley an J — * 
leaſe in his naturall capacity, for it could _—_y in ſucceſſion (1), and (his ſucceſſors) gave him (7] 1 _ : by .&) I 
no eſtate of inheritance for want of theſe $ (his heires). [I] If the king by his letters pa- hes 
tents giveth lands decano et capitulo, habendum fibi et heredibus et ſucceſſoribus ſuis, in this caſe, 
albeit they be perſons in their naturall capacity to them and their heires, yet becauſe the grant 18 
made to them in their politique capacity, it ſhall enure to them and their ſucceſſors, And ſo it 
the king do grant lands to I. S. habendum fibi et ſucceſſoribus froe heredibus ſuis, this grant ſhall en- 
ure to Pim and his heires. | 
L B having divers ſonnes and daughters, A giveth lands to B, et liberis ſuis, et a lour heires, [*] 15 E. 3. tit. Coonterpleade 
the father and all his children do take a tee ſimple joyntly by force of theſe words (theirheires); (2) Voucher, 43. +7. H. 6. 30. 
but if he had no childe at the time of the feoftement, the childe borne atterward ſhall not take (3). 11. K. 4. 2. (Cro Jam. 374 
Theſe words (his heires) do not onely extend to his immediate heires, but to his heires remote 6. Co. 16. b. 1 Leon. 287.) 
and moſt remote, borne and to be borne, [»] /ub gui b, vocabulis (heredibus ſuis) omnes heredes [e] Fleta lib. 3. cap. 8. 
propingui comprehenduntur, et remoti, nati, et naſcituri. And hrredum appellatione deni unt haredes ha - 
* wn in infinitum. And the reaſon wherefore the law is ſo preciſe to preſcribe certaine words to pi. Com. 163. 
createaneſtateof inheritance, is for avoiding of uncertainty, the mother of contention and confuſion. 
There be many words ſo appropriated, as that they cannot be legally expreſſed by any other 
word, or by any periphraſis or circumlocution : ſome to eſtates of lands, &c. as here andin[@]other [a] Sect. 17. 62. 133. 
places ot our author, In this place theſe words tant/olement, not ſolement alone, but tant/olement 
all onely, i. e. /olummodo, or duntaxat, are to be obſerved. [5] Some to tenures; [e] ſome to per- 9 Sect. 156. 161. 
ſons; [4] ſome to offences; [e] ſome to forms of original writs, either for recovery of right, or [<] Sec. 184. 
removing, or redrefle of wrong; [/] ſome to warrantie of land. Theſe have I touched forex- n on ＋ 194. 746. 
amples. I leave others to the AL reader to obſerve, and add, _ this for an undoubted 236. 2 7 gw abs pas 54 
verity, that there is no knowledge, caſe, or point in law, ſeeme it of never ſo little account, butwill 655. 646. 620, 614. 637. 674- 
ſtand our ſtudent in ſtead at one time or other, and therefore in reading, nothing to be pretermitted. 


2, 
Font leſtat e. Status dicitur @ fando, becauſe it is fixed, and 2 The Iſle of Man, II. 733. 
which is no part of the kingdom, but a diſtinct territory of itſelte, hath beene granted by the 

great ſeale to divers ſubjects and their heires. (s] It was reſolved by the lord chancellor, the two ſg] Tr. 40. Eli. in le Count de 
chiefe juſtices and chiete baron, that the ſame is an eſtate deſcendible —_— to the courſe of Derbye's cale, by the Lo Chancel - 
the common law ; for whatſoever ſtate of inheritance paſſe under the great ſcale of England, it _ les 2 chicte Juſt.ces, & chicfe 
ſhall be deſcendible according to the rules, and courſe of the common law of England (4). Os 


En touts feoffments et grants. Here he giveth the feoffment the firſt place, as the 
ancient and the moſt neceſſary conveyance, both for that it is ſolemne and publike, and there- 
fore beſt remembred and proved, [g] and alſo for that it cleareth all diſſeiſins, abatements, in- [z] Vide Scct. 59. and 66, 


truſions, and other wrongtull or deteaſible eſtates, where the entry of the feoffor is lawtull, 


which neither fine, recovery, nor bargaine and ſale by deede indented and inrolled doth. And 

here is implyed a diviſion of tee, or inheritance, viz. [+] into corporeall, as lands and tene- [5] Mirror e. 2. ſect. 15. & c. 5. 
ments which lie in livery, comprehended in this word teoffment, and may paſſe by livery by et- 1. Bratt. lib. 2. to. 53. 366, 
deed, or without deed, which of ſome is called hzreditas corporata, and incorporeall, (which lie — OE 1 
in grant, and cannot paſſe by livery, but by deede, as advowſons, commons, &c. and of ſome 102 1 4 5 -e 
is called Hrellitas incorporata, and, by the delivery of the deede, the freehold, and inheritance l. Com, 171. Hill & Grange, 
of ſuch inheritance, as doth lie in grant, doth paſſe) comprehended in this word Grant. And 

the deed of incorporeate inheritances doth equall the livery of corporeate, And theretore 

Littleton faith, in all teoffments and grants, hered'tas, alia corporalis, alia incorporalis: corpor- Mirror cap. 5. ſect. 1. 

alis eff, que tangi poteſt et videri, incorporalis quæ tangi non poteſt, nec videri, Britton Cap. 34, 

Feoffment is derived of the word of art frodrum, qui donatio feodi, for the ancient writers of For the Antiquity of Feoffments 
the law called a teoffment donatio of the verb do or de, which is the apteſt word of teoffment(5), fe the ſecond part of the 2 
And that word Ephron uſed, * when he enfeoffed Abraham, ſaying, I give thee the field of Mach- 3044 28 Bp SD 

:lah over againſt Mamre, and the cave therein I give thee, and all the trees in the field and the 5 R 
Condens round about, all which were made ſure unto Abraham tor a poſſeſſion, in the preſence of “ Geneſis 23. 
many witnefles, | 

By a teoffment the corporeate fee is conveyed, and it properly betokeneth a conveiance in fee, + vide ſe 57. 
as our author himſelte hereafter ſaith, + in his chapter of Tenant for lite. And yet ſometime im- Britton cap. 34. 44+ E. 3. 47. 
properly it is called a feoffment when an eſtate ot treehold onely doth paſſe, donc eff noſine ge- Ste more of feoffments, (ett. 6c, 
nerall plus que neſt feoffment, car donc eft generall a touts choſes mochles et nient moebles, feoff< See of faQtum, ſect. 259, 
ment eft riens forſque del ſoyle, And note there is a difference inter cartam ct. factum, for 2 

| intende 
(1) The reoſon is, becauſe a chantry prieſt was a corporation ſole, which regularly could not take in ſucceſſion chattels real or 


ferjonal, in poſſeſſion or aftion, though a corporation aggregate may. Acc. Polt. 46. b. 4. Co. 65. Hob. 64. But by cu/flom, ſome 


chattels will go in ſucceſſion to a ſole corporation, as in London, where the chamberlain is a ſpecial corporation tor taking 
bonds, which has been frequently adjudged a good cuſtom, Cro. Eliz. 464. 682. 4. Co. 64. b. Alſo in ſoine inſtances, particu- 
larly of chattels in a&ion, the law is the ſame without a cuſtom. See 1. Ro. Abr. 515. pl. 3. 5. and Vin. Abr. Corporation, L. As 
to the king's taking the ancient jewels of the crown, which are a kind of Heir. looms, it is not to be conſidered as an inſtance of 
a ſole corporation's taking chattels in ſucceſſion, but rather as one of a perſonal chattel's deſcending like a thing of inheritance, 
See Poſt. 18. b -a) But in this caſe, the children muſt be underſtood to be parties to the grant; tor it is ſaid, that other wiſe 
they can only take, where the limitation is to them by way of remainder. Cro. Eliz. 10.—(3) Acc. Cro. Eliz. 121. 334. Ow. 
152. Lord C. J. Hale adds, that the father takes the whole fee ſimple. Hal. MS. But if the limitation to the children 
be a remainder, then the children born after may take. See Wild's cale, 6. Co. 18. b. where will be found ſeveral other diftinc- 
tions on this ſubject. See further 1. Ro. Rep. 2 54+. See alſo Vin. Abr. Deviſe, V. a. I am the more frequent in my reference to 
Mr. Viner's Abridgment, becauſe it tends to facilitate the uſe of that immenſe body of law and equity; which, notwithſtandin 
all its defects and inaccuracies, muſt be allowed to be a neceſſary part of every lawyer's library. It is indeed a moſt uſeful com- 
Pilation, and would have been infinitely more ſo, if the author had been leſs ſingular and more nice in his arrangement and 
method, and more ſtudious of avoiding repetitions. Theſe faults, in great meaſure, proceeded from the author's error of judg- 
ment, 1n attempting to * . his own very extenſive Abridgment on that of Mr. Serjeant Rolle, whoſe work, though 
moſt excellent in its kind, and in point of method, ſuccinctneis, legal preciſion, and many other reſpects, fit to be pro- 
poſed as an example ſor other abridgments of law, was by no means calculated for the exceſſive enlargement from 2 vols. to 23 
vols. in folio. It is not to be wondered at, that an incorporation of wok, ſo widely different in fropertion as well as execution, 
ſhould produce much confuſion and diſorder in the effe. Mr. Viner's labours would probably bave advanced his reputation as 
a compiler much higher, if he had not attempted an union ſo unnatural.— (4) S. C. 4. Inſt. 284. and 2. And. 115, See further 
concerning the Ifle of Man in Pryn. on 4. Inſt. 201. 384. Hale's Hiſt, Com. L. 183. Palm, 344. 1. P. Wms. 329. 1. Veſ. 202. 2. 
Vel. $37. 1. Blackſt. Comment. 5th ed. p. 104. and Camp, Polit. Surv. of Brit. v. 1. p. 324.15) See more as to the word f. 
ent, in Mad, Formul. Angl, Diſſert. p. 3. 2, Inſt. 110. F | 
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Lib. 1. 


3. Co. 63. in Lincolne Colledge 
caſe. 


(1. Ro. Abr. 833. 6. Co. 16. b.) 


[i] Litt, lib. 3. c. de Attorn, ſect. 
5 8. 6. 4 J. 6. Eſtates Br. 78. 
29. H. 8. Teſtaments 18. 22. 
Eliz, Dier 471, Temps H. 8. 
tit. Conſcience Br. 25. (4. Co 


21.) 
J 21. E. 3.16. 34. H. 6. 7. 
19. H. 8. 9. Co. 3. 21. in 
Boraſton's cate, Co. z. 16. 17. 
10. Co. 67. 
J] Vide ect. 58 ö. 
2 Mich 40. & 41. Eliz. in 
rror Int. Downhall & Cateſby 
adjudge, Brooke tit. taile 21, 
15 1. Co. 100 Shellye's caſe, 42. 
3. 7. 19. H. 6. 17. b. 22. b. 
Pl. com. 248. 
{-] Liu. lib. 2. ca. tenant in 
common, ſect. 404, 305. cap. 
Attorn, ſect. 374. Dier 9. Eliz, 
263. 
le Litt. lib. 3. c. Releaſes. ſect. 
479. 480. 20. H. 6. 17. 19. 
H 6. 17. 22. 
Iz] Liu. cap, Releaſes ſect. 467, 


27. H. 6. Lo. Veſcie's caſe, 
(7 Co. 33. b.) 


1. 9 Al. 12. 41. E. 3. tit, 


eoftments & faits 254. 14. H. 
4. 13. 34. E. 3. Avowry 258. 


[5] Vide Se. 17. 12. H. 4 
19. in Formedon, 


ſel 8. E. 3. 27. 11. H. 5. 12. 
22. E. 4 11. H. 4. 84. 2. H. 
4. 13. 

1*⁴ 19. H 6. 74+ 20, H. 6. 36. 
(1. Ro. Abr. 43.) 


ſw] Pl. Com, Lo, Berkleye's 
cale. 


Cap. 1. 


Of Fee ſimple. Sect. I. 


intended a charter which doth touch inheritance, and ſo is not fafumn unleſs it hath ſome 
other addition (1). 

Grant, conceſſio, is properly of things incorporeall, which (as hath been ſaid) cannot paſſe 
without deed. And here it is to be obſerved, (that I may ſpeak once for all,) that every 

riod of our author in all his three books containes matter of excellent learning, neceſſarily 
to be collected by implication, or conſequence. For example he ſaith here, that theſe words 
(his heires) make an eſtate of inheritance in all feoffments and 2 He expreſling teoffments 
and grants, neceſſarily implyeth, that this rule extendeth not, firſt, to /a/7 w:{ls and reffaments ; 
for thereby, [/] as he himſelfe after ſaith, an eſtate of inheritance may paſſe without theſe 
words (his heires.) [4} As if a man deviſe 20 acres to another, and that he ſhall pay to his 
executors for the ſame ten pound, hereby the deviſee hath a tee fimple by the intent of the de- 
viſor (2), albeit it be not to the value of the land. [/] So it is it a man deviſe lands to a man - 


perpetuum, or to give and to fell, or in fcodo fomplici, or to him and to his aſſigns for ever. In 


theſe caſes a fee fimple doth paſſe by the intent ot the deviſor. But if the deviſe be to a man and 
his aſſignes without ſaying (for ever), the deviſee hath but an eſtate tor lite, [] If a man 
deviſe land to a man ct /anguini ſuo, that is a fee fimple ; but it it be /emini ſuo, it is an eſtate 
taile (3). 

„ PSecondly, that it extendeth not to a fine ſur conuſans de droit come ceo que il ad de ſon done, 
by which a fee alſo may paſſe without this word (heires) in reſpect of the height of that fine, 
and that thereby is implyed that there was a precedent yitt in tee. 

Thirdly, Nor to certain releaſes, and that three manner of waies, [o] firſt when an eſtate of 
inheritance paſſeth and continueth, as if there be three coparceners or joyntenants, and one of 
them releaſe to the other two,or to one of them generally without this word (heirs), by Littleton's 
own opinion they have a tee ſimple as appeareth hereatter, 2. By releaſe [y] when an eſtate of 
inheritance paſleth aud continueth not, but is extinguiſhed, as where the lord releaſeth tothe 
tenant, or the grantee of a rent, &c. releaſe to the tenant of the land rally all his right, &c. 
hereby the ſeigniory, rent, &c. are extinguiſhed for ever, without theſe words (heires), [4] When 
a bare right is releaſed, as when the diſſeiſee releaſe to the diſſciſor all his right, he need not 
(faith our author in another place) ſpeake of his heires, But of all theſe, and the like caſes, more 
ſhall be treated in their proper places. 4. Nor to a recovery. A ſeiſed of land ſuffereth B to re- 
cover the land againſt him by a common recovery where the judgment 1s quod preditus R. recu- 
peret verſus . tenementa prædlicta cum pertin', yet B recovereth a fee ſimple without theſe 
words (heires) ; for regularly every recoveror recovereth a fee ſimple. 5. Nor to à creation of 
nobilitie by avrit; for when a man 1s called to the upper houſe of parliament by writ, he is a 
baron and hath inheritance therein without the word (heires). (4) Yet may the king limit the 
generall ſtate of inheritance created by the law and cuſtome of the realme to the heires males, 
or generall, of his body by the writ, as he did to Bromflete, who in 27. H. 6. was called to Par- 
liament by the name of the lo. Veſcye, &c. with the limitation in the writ to him and the heires, 
males of his bodie. But if he be created by patent, he muſt of neceſſitie have theſe words (his 
heires) or the heires males of his bodie, or the heires of his body, &c. otherwiſe he hath no in- 
heritance. The firſt creation of a baron by patent that I finde was of John Beauchampe of 
Holte, created baron by patent in 11. R. 2. (5). for barons before that time were called by writ. 
And it is to be obſerved, that of ancient times earles, &c. were created by girding them with a 
ſword, and nominating him earle, &c. of ſuch a countie or place, and this with a calling of him 
to parliament by writ, by that name was a ſufficient creation of inheritance, 

ut out of this rule of our author the law doth make divers exceptions (et exceftio 
robat regulam) ; tor ſometime by a teoffment a fee ſimple ſhall paſſe without theſe words (his 
Nich. For example, firſt, [7] if the father infeofle the ſonne, to have and to hold to him and 
to hĩischeires, and the ſonne inteoffeth the father as fully as the father inteoffed him, by this the 
father hath a tee ſimple, (6) quia werba relata hoc maxime operantur per referentiam ut in efſe vi- 
dentur. [/] Secondlie, in reſpect of the conſideration, a fee ſimple had paſſed at the common law 
without this word (heires), and at this day an eſtate of inheritance tayle. As if a man had 
given land to a man with his daughter in frankmarriage generally, a fee ſimple had 
paſſed without this word (heires) for there is no conſideration ſo much reſpected in law, 
as the conſideration of marriage, in reſpect of alliance and poſteritie, [/] Thirdly, it a feoff- 
ment or grant be made by deed to a mayor and communaltie or any other corporation ag- 
gregate of manie perſons capable, they have a fee ſimple without the word (ſucceſſors); (7) be- 
cauſe in judgment of the law they never dye. [2] Fourthly, in caſe of a ſole corporation a fee 
ſimple ſhall ſometime paſſe without this word (ſucceſſors). As it a teoffment in fee be made of land 
to a biſhop, to have and to hold to him in /ibera eleemofina, a tee fimple doth paſſe without 
this word (ſucceflors), [xv] And fo if a man give lands to the king by deede inrolled; a fee 
ſimple doth paſſe without theſe words (ſucceſſors or heires) ; becauſe in judgment of law the 
king never dieth, Fitthly, in grants ſometimes an inheritance ſhall paſſe without this word 


(heires) 


(1) See further as to the diſtinction between charters and deeds, and the various other names of writings before and ſince the 
Conqueſt, in Mad. Form. Angl. Diflert. p. 2. and Mad, Hiſt. Exch, Pref. Ep. p. 8. | 


(z) The reaſon is, becauſe the deviſee is to pay the money at all events, and he may die before he repays himſelf out of the 


eſtate; in which caſe, he would be a loſer by the deviſe, if he was not to have a fee. 


ut if the will directs the payment to be 


out of the profits of the wag; Hon the deviſee cannot loſe by the will, and therefore ug an eſtate for lite paſſes. Cro. Cha. 157. 


Moſt of the caſes relative to 


is point are abridged or referred to in Vin, Abr. Deviſe, S. a. 


(3) As to the paſſing of an eſtate of inheritance in a wills without the word heirs, ſee the title Deviſe, in the ſeveral 


Abridgments o 


Law and Equity, and Gilb. Law of Deviſes. 


(4) See as to this, Mr, Serj. Rolle's argument in Coll. Proc, on Claims of Baronies, 209. 221. 


(5) Acc. Poſt. 16, b. Seld. 


Jan. Angl. b. a. c. 15. and Seld. Tit. Hon. ad ed. p. 747+ Which latter book contains the form of 


dhe letters patent to lord Beauchamp. 


(6) Adj. contra 39. lib. Aff, pl. 12. but Rolle abridges the caſe with a guære. See 1. Ro. Abr. 833. pl. 7. 


(7) Acc. Poſt, 94. b, But according to ſome authorities it is otherwiſe, if onl ion i 
. 0 ; y the head of the corporation is capable, and the 
body is dead in law, as in the caſe of an abbot and convent. Poſt. 94. b. See, however, contra 1. Ro. Abr. $432. pl. 1. : 
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Lib: 1. Of Fee ſimple. Sect. 2. 10 


(heires) [x] as if partition be made betweene coparceners of lands in fee fimple, and for owelty [x] 29 AM, 24. 1 5. H. 9. 14. 


* L4rtition the one grant à rent to the other generally, the grantee ſhall have a tee ſimple with- 2. H. 7.5. it, H. 4. 3. 41. 
IT wool (heires) (1) ; becauſe the — hath a 2 in conſideration — he E- 3. 1. 21. Af, 5 
ted the rent, ip eteuim 1150 cupiunt ut jure regantur. Sixthly, by the forreſt law if an aſſart 
granted by the king at a juſtice ſeat (which may be done without charter) to another Haben- 
dum et tenendum fibi i etunr, he hath a fee ſimple without this word (heires) [Ly] for there [y] 40. H. 7. 7. (4. Inſt, 314.) 
is a ſpeciall law of the forreſt, as there is a law marſhall for wars, and a marine law for the 
ſeas. [z] And this rule of our author extendeth to the pafſing of eſtates of inheritances in ex- * * > 0: E. * 
changes, releaſes, or confirmations that enure by way of enlargement of eſtates, warranties, d _ Vii Pry 2 5 — 
bargaine and fales by deed indented and inrolled, and the like in which this word (heires) is alſo 620. 19. H. 6. 17.22, 19. E. 
neceſſary, for they do tantamount to a teoffment or grant, or ſtand upon the ſame reaſon that a 2, garr, 8g. 
feoftment or grant doth, for like reaſon doth make like law, abi eadem ratio, ibi idem jus (2). And 
this is to be obſerved throughout all theſe three books, that where other caſes fall within the 
ſame reaſon, our author doth put his cafe but for example, tor ſo our author himſelte in another 


place * explaneth it, ſaying, et memorandum que en touts auters caſes, coment que ne ſont icy en- + Sect. cor, 


t moves et ſpecifies, fi ſont en ſemblable reaſon ſort en ſemblable ley. And here our author is 
ole l 4 heires when they are inheritable by deſcent, for they are capable of 


land alſo by purchaſe, and then the courſe of deſcent is ſometimes altered. As if lands of the na- (Poſt. 10. b. Dy. 1 33 b. Hob. 
ture of gavelkind be given to B, and his heires having iſſue divers ſons, all his ſons after his 34 Co. 101. 103, 

deceaſe ſhall inherit (3); but if a leaſe for lite be made the remainder to the right heires of B and 

B dieth, his eldeſt ſon only ſhall inherite, for he e- by purchaſe is right heire by the 

common law (4). So note a diverſity betweene a pure and a deſcent, But where the remain- 

der is limited to the right heires of B it need not to be ſaid, and to their heires, for being plural- 

ly limited it includeth a fee ſimple, and yet it reſteth but in one by purchaſe, 

Out of that which hath beene ſaid it is to be obſerved, that a man may purchaſe lands to him 
and his heires by ten manner of conveyances, (for I ſpeake not here of my, vw Firſt, by 
teoffment ; ſecondly, by grant (of which two our author here ſpeaketh). Thirdly, by fine, 
which is a feoffment ot record, Fourthly, by common recovery, which is a common conveyance 
and is in nature of a feofſment of record. Fifthly, by exchange, which is in nature of a grant. 

Sixthly, by releaſe to a particular tenant, Seventhly, by confirmation to a particular tenant, 

both which are in nature of grants, Eighthly, by grant of a reverſion or remainder with at- 

tornment of the particular tenant, of all which our author ſpeaketh hereafter, Ninthly, by 25. H. 8. ca. 16. 
bargaine and ſale by deede indented and inrolled ordained by ſtatute fince Littleton wrote, 32. H. 8. ca. 2. 
Tenthly, by deviſe by cuſtome of ſome particular place, as he ſheweth hereafter, and fince he 34. H. 8. ca. f. 
wrote, by willin writing, 4 ny by authority of parliament, 

What words are apt words for a feoffment or grant, vide ſect. 531. Our author ſpeaketh of Sea. 531. 
feoffments and grants, whereby is implyed lawfull conveyances, and therefore this rule extendeth 37. Al. p. 8. 38. AM p. 9. 
not to diſſeiſins, abatements or intruſions into lands or tenements or to uſurpations to advow- 3 E 49. &. 
ſons, &c. in which caſes eſtates in fee ſimple are gained by the act and wrong of the diſſeiſors, 
abators, intruders and uſurpers; (5) and if a diſſeiſin, abatement, or intruſion be made to the uſe of 
another, if cui que uſe agreeth thereunto in pays, by this bare agreement he gaineth a foe ſunple 
without any livery of ſeiſin or other ceremony. 


Sect. 2. 


| : ; > 7 1TTLETON. fheweth pe 
Ro a fer. mo + L 1 os here who ſhall be hee 
chaſe terres en chale land in fee d Hude in fee ſimple, for he 


fee ſimple et devy ſans ſimple and die with- intendeth not this caſe gf by 
pea - 


iſſue, cheſcun que eſt out iſſue, he which is - in ne, oy hg rn whole 


ſon prochem caſin col- his next coſen collate- blood, for that extendeth not 


. to eſtates in taile, as ſhall be 
lateraldelentireſanke, rall of the whole blood, 7. herd 2h in his chapter, 


de quel pluis long de- how farre ſo ever he fection 6. 


gree qu'il foit(6), poet be from him in de- ; 
inheriter et aver meme gree, may inherite and Prochem coin colla- 


. . terall. Neither excludeth 
la terre come heire a have the land as heire C 


luy. a : to him. cauſe he hath a ſpeciall caſe 
concerning them in this chapter, ſect. 5. and in his chapters of Parceners; but this is intended 
where 
(1) Acc. Plowd. 134. b.—(z) For other inſtances in which a fee will paſs by deed or grant without the word heirs, ſee Vin 
Abr. Hate, K. 2. and L. Lo the caſes in Viner, add 8. H. 4. 16. b. 19. H. 6, 17, 20. H. ö. 36. 27. H. 8. 8. b. Dy. 169. which [ 
do not lee cited by him. See alſo Aſh. Repertor. tit. Efate.— (3) Here Lies being a word of limitation, none can take under it 
but by deſcent ; and the land being gaxellind, the deſcent is to all the ſons, who are as much heirs to ſuch land, as the eldeſt ſon is 
heir to land deſcending according to the common law. The cuſtom of gavellind extends to eſtates tail, and ſo irreſiſtible is the 
cuſtomary deſcent both of gavellind and borough-engliſh land according to ſome authorities, that, even in the caſe of eſtates tail, 
it cannot be changed by expreſs words directing a deſcent ſecundum curſum communis legis. Dy. 178. b. pl. 45. See Robinſ. Ga- 
velk. 94. Mr. Robinſon's book on Gawvelkind is a very excellent law-treatiſe, and generally comprebends every thing relative to 
his ſubjeft ; but in this part of it, he is rather ſhort in his explanation; for though he takes notice of the cultom's applying to 
eſtates tail, yet he neither mentions the caſe from Dyer, nor hints whether expreſs words are as inſufficient to exclude the cuſ- 
tom from eſtates tail, as they certainly are to controul the deſcent of eſtates in fee, Perhaps the author's ſilence might proceed 
from his doubts on the ſubject. See further the caſe of tanifiry, Dav. 3 1. a.&36, b. In that caſe it was reſolved, that the cuſtomary 
deſcent was interrupted by the grant of an eſtate tail ; but then the judges proceeded on a principle quite conſiſtent with the ge- 
neral doctrine in Dyer. They held, firſt, that the cuſtom of zanifry only applied to lands going with the chiefry or ſeignory, from 
which the lands in queſtion had been ſevered by the grant of the eſtate tail; and ſecondly, that the cuſtom of ;an;firy was not 
inherent in the land, like the cuſtoms of gavellind and borough-engliſh, but merely perſonal to the eldeft and moft worthy, and there- 
fore became extinguiſhed for ever, when the land was ade to another hes Lg that is, the heir at common law.—(4) Acc. 
Rob. Gavelk. 117. 118. and the authorities there cited, The reaſon ſeems to be, that though the ſubje& of the gift is cuſtomary 
land, the heir at common law is preſumed to be meant, unleſs words are added to deſcribe the cu/ſomary heir. But if ſuch ſpecial 
words are uſed, the preſumption fails ; and then it is ſaid, that though the ſubje# of the gift is common-law land, yet the cuſio. 
mary heir thall be preferred. On this principle, lord ch.Cowper, in a caſe before him, declared, that if one, having borough eng- 
4% land and alſo lands at common law, deviſes the latter to his heir by the cuſtom of borough-engliſb, this will be a ſuſſicient de- 
icription of the youngeſt ſon, thou gh not heir at common law, and though the deviſe is not of the ca/fomary, but of the con- 
mon-law land ; and that a like deviſe to gavelkind heirs would entitle all the ſons. 2. Vern. 732. and Prec. in Cha. 464. But ſce 
turther on this latter ſubjeR, Poſt. 24. b. where lord Coke writes, that to take by purchaſe under a limitation to the heirs female, 
the perſon claiming mult be both keir and female. See alſo the note, in which it is attempted to juſtify lord Coke for that doc. 


trine, and to explain the qualifications with which ! t — 3. b. 18. b. ; 
L. and M. Roh, Red. 9 ons with which it ought to be underſtood (5) See Ante, 3. b. and Poult, 18, b. (6) De lai 


Lib. 1. Cap. i. Of Fee ſimple. Sect. 3. 


where a man purchaſeth lands and dieth without iſſue, and having neither brother nor ſiſter, 

then his next couſin collaterall ſhall inherite (1). So as here is implyed a diviſion of heires, viz. 

lineall (whoever ſhall firſt inherite) and collaterall, (who are to inherite for default of lineall. 

N For in deſcents it is a maxime in law, quod linea recta ſemper prefertur tranſverſali, Lineall deſ- 

Brack. lib. 2. c. 30. to. 65, cent is conveyed downward in a right line, as trom the grandfather to the father, trom the 

. 8 father to the ſonne, &c. Collaterall deſcent is derived from the fide of the lineall, as grandfa- 

(Plowd. 444.) ther's brother, father's brother, &c. Prochein couſin collaterall enheritera doth give a certain di- 

Bract, lib. 2. ca. 30. fo. 64+ rection to the next couſin to the ſonne, and therefore the father's brother and his poſterity ſhall 

Fleta lib. 5. cap. 5. & lib, 6 ca. inherite before the grandtather's brother and his poſterity, E, fic de cœteris, for propinguior ex- 
1. E 2. — - ah AT cludit propinquum, et propinquus remotum, et remotus remotiorem. 

8 * 3 #4 Mc} " Upon this word ( prochein) I put this caſe, One hath ifſue two ſonnes A and B and dieth, 

OO: : B hath two ſonnes C and D and dieth. C the eldeſt ſonne hath iſſue and dieth: A purchaſeth 

lands in fee ſimple and dieth without iſſue. D is his next couſin, and yet ſhall not inherite, but 

19. R. 2. tit. gar, 100. the iflue of C, for he that is inheritable is accounted in law next ot blood. And there fore here is 

underſtood a diviſion of next, viz. next jure repraſentationis, and next jure propinguitatis, that is, 

by right of repreſentation and by right of propinquity. And Littleton meaneth of the right ot 

repreſentation, for legally in courſe of deſcents he is next of blood inheritable. And the iflue of 

C doth repreſent the perſon of C, and if C had lived he had been legally next of blood. And 

whenſoever the father it he had lived, ſhould have inherited, his lincall heire by right of re- 

reſentation ſhall inherite before any other, though another be , jure propinquitatis neerer of 

lood. And therefore Littleton intendeth his caſe of next couſin of blood 2 inheritable. 


Glanvill lib. 7. ca. 3. 4+ 


(2 Inſt. 7.) So as this produceth another diviſion of next blood, . immediately inheritable, as the iflue 
of C, and mediately inheritable as D, if the iſſue of C die without iſſue; for the iflue of C and all 
30. Aſſ. p. 47. that line be they never ſo remote ſhall inherit before D or his line, and therefore Littleton ſaith 


well de quel pluis long degree que il ſoit. And here ariſeth a diverſity in law betweei next of 
blood inheritable by deſcent, and next of blood capable by purchaſe. And thereforc in the caſe 

) before mentioned it a leaſe for life were made to A, the remainder to his next of blood in fee, 
in this caſe as hath been ſaid D ſhall take the remainder, becauſe he is next of blood and ca- 
pable by purchaſe, though he be not legally next to take as heire by deſcent (2). 


Sect. 3. 
ene le pier eff s ft ſoit pier UT if there be father 


pluis prochein de et fits, et le pier and ſon, and the 

k. 6. tit. Adminidr. Br. 47: ſanbe. And therefore ſome ad un frere que eft father hath a brother 
Katcliffe"s caſe ubi ſup, See after do hold upon theſe words of uncle a le fits, et le fat that is uncle to the ſon, 
in the chapter of ſocage. Littleton, that if a leaſe for h "id ths £ Rad 

life were made to the ſonne purc aſe terre en fee an ˖ e ſon purchase 

te remainder to his next of Aimple et mort ſans land in fee ſimple, and 


(Hob. 33.) 6 iſue vivant ſon pier, die without iflue, liv- 


chaſe, and not the uncle, for /uncle avera la terre ing his father, the un- 


that Littleton faith the father came hejre al fits et cle ſhall have the land as 
is next of blood, and yet the 


(3. Co. 40.) uncle is heire. As if a man 72emy le pier, uncore heire to the ſon, and not 


hath iſſue two ſons, and the Jo pier Fg pluis pro- the father, yet the fa- 
e 


deſt ſ hath iſſue a ſonne i 
and die, u remainder is limit. cliein de ſunte; pur ther is neerer of 


ed to the next of his blood, the Ceo que eſt un maxime blood; becauſe it is a 
younger ſon ſhall take 1x, yet 


the other is his heire. 4 le 1. 1 Nur 8 in law, 8 
. ritance poet lineal- inheritance may line- 
|. Com. 293. b. Oſborne' 1 
(7 P om. 293 rme's mY 15 = ee ment 4 cen der, * ally 1 1 
tance 6B linealment 9 (3) a/cender. Un- aſcend. Yet if the fon 
G ende, mes nemya f: core ſi le fits en tiel in this caſe die with- 


1 ä 1 on uncle entra en la cle enter into the 
oY tion or ground of art, and a Zerre Come heire a le land as heire to the 


: FS 

(1) In the preceding page, lord Coke begins his comment on that part of Littleton, which deſcribes the courſe of - by 
the common law of England ; and this ſeems to be a proper place for referring the ſtudent to ſome valuable writings, publiſhed 
ſince lord's Coke's time on the ſame ſubject. See Hal. Hiſt. C. L. c. 11. Wright's Ten. 174. Gilb, Ten. 2. Dalrymp. Feud. Prop. 
4th ed. c. 5. p. 159, and Blackſt, Law of Deſcents. To the firſt and laſt of theſ: books it is that we principally call the attention 
of the-ſtudent ; though 1t mult be confeſſed, that in all of them, the hiſtory of the law is ſo learnedly and critically traced, and 
the feudal principles, on which it chiefly depends, are fo clearly unfolded, that a ſubjeR, in itſelf dry and abſtruſe, becomes not 
only plain and intelligible, but even agreeable and intereſting. Mr. R. Robinſon's Diſcourſe concerning the Law of Inheritances in 
Fee-ſumple is another treatiſe on the ſame ſubject, which ſhould not be paſſed over without notice. Many parts of it are in- 
genioufly written ; but unfortunately the author has chiefly exerted his talents in inventing a ue kaleadar of conſanguinity, 
the explanation of which employs a very conſiderable part of the work; and by always referring to this, and by introducing a 
number of arbitrary terms, which are only intelligible as he explains them, he involves his ſubject, beſore too much embarraſſed 
with difficulties, in ſtill greater perplexity. 

(2) Harpur having a fon and 4 daughters, wiz. A, B, C, and D, deviſes to the ſon in tail, remainder to B and C for life, remainder 
proximo conſanguinitatis et ſanguinis of the dewiſor z and « ge 17. Jam. by tao juſtices againfl one, the remainder weſts in all the 
daughters when the ſon dies without iſſue. But afterwards, Mich. 10. Jam. per totam curiam, /? wefts in the eldefl daughter on'y, and 
not in all the daughters; 1. becauſe proximo ;; 2. becauſe an expreſs eſtate is limited to two of the daughters —=Periman and Pierce.— 


Hal. MS. —See 8. C. in Palm. 11. and 303. 2. Ro. Rep. 256. Bridgm. 14. O. Bendl. 102. 106. —Lord chief juſtice Hale alſo gives a 
note on the n de fanguine wel e nr ; in which, aſter citing from Radcliffe's caſe, 3. Co. 40. that on the 
ſtat. 21. H. 8. the father or mother ſhall be preferred in adminiſtration to the ſon, as next of blood before the brother, he 
adds, Nota, ruled that in adminiſtration, the ſiſter of the half blood ſhall be preferred in adminiftration before the ſon of the fiſter of the 


avhole blood; but when they are in æquali gradu, the ter of the whole blood ſhall be preferred before the Her of the half bleed. M. 23. 


Cha. and M. 1650. B. R Brown's caſe, Hal, MSS. See further as to proximus de ne | 1 
(3) Linealment,—P, and Red. 4 proxumus de ſanguine in Dy, 333 
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Lib. 1. Of Fee ſimple. 


ſonne '(as by law he 
ought) and after the 
uncle dieth without iſ- 
ſue, living the father, 
the father ſhall have the 
land as heire to the un- 
cle, and not as heire to 
his ſonne, for that he 
commeth to the land 
lateral diſcent et nemy by collateral diſcent and 8 
per lineal aſcention. not by lineall aſcent, „ 


ſaid in our bookes, [/] neft my a diſputer lancient principles del ley, I never read any opinion in 
any booke old or new againſt this maxime, but oneiy in Id. rub, where it is ſaid, [7] / quis fine 
liberis diſceſſerit, pater aut mater ej us in hæreditatem ſuccedat, wel Frater et foror ft pater et mater de- 
fint, ft nec hos habeat, ſoror patris wel matris, et deinceps qui propinguiores in parentela Fucriut ba- 
reditario ſuccedant, et dum wirilis ſcaus extiterit, et hereditas abinde fir, fuemina non hareditat. 
But all our ancient authors and the conſtant opinion ever ſince do athrme the maxime. 

By this maxime in the concluſion of his cate, onely lineall aſcention in the right line is pro- 
hibited, and not in the collaterall, [«] Quelibet hared'tas naturaliter qridem ad heredes haredi- 
tabiliter deſcendit, nunquam quiden: naturaliter aſcendit. Deſcendit itaque jus 2 ponderoſum quod 
cadens deorſum recta linea wel tranſverſali, et nunguam reajrvendit ea via qua deſcendit poſt mortem 
auteceſſorun, à latere tamen aſcendit alicui propter defetum haredum inferius provenientium ; ſo as 
the lineall aſcent is prohibited by law, and not the collaterall(..) And in prohibiting the lineall 
aſcent, the common law is aſſiſted with the law of the 12 tables (2). 

Here our author for the confirmation of his opinion draweth a reaſon and a proofe (as you 
have perceived) trom one of the maximes ot the common law. Now that I may here obſerve 
it once for all, his proofes and arguments, in theſe his three books, may be generally divided 
into two parts, wiz. from the common law and from ſtatutes, of both which, and of their ſe- 
veral branches I ſhall give the ſtudious reader ſome few examples, and leave the reſt to his dili- 
gent obſervation, : 

For the common law his proofes and argument are drawn from 20 ſeveral fountaines or places, 

[a] Firſt, trom the maximes, principles, rules, intendment and rcafon of the common law, 
which indeed is the rule of the law, as here, and in other places our author doth uſe, 

[3] Secondly, from the bookes, records, and other authorities of law cited by him ab an- 
thoritate, et pronunciatis, = = Ba ed . 

o Thirdly, from originall writs in the regiſter à re/criptis valet argumentum, 

] Fourthly, from the forme of good pleading. 

I Fiftly, from the right entrie ot judgements, 

V] Sixtly, à precedentibus approbatis et uſu, from approved precedents and uſe. 

J Seventhly, à non uſu, from not uſe; N 

7 Eightly, ab artificialibus argumentis, conſequentibus et concluſionibus, artificiall arguments, 
conſequents and concluſions, By 

Ninthly, [i] a communi opinione ſuriſprudentum, from the common opinion of the ſages of the 


Sect. 3. 


concluſion of reaſon, ſo called 
[9] quia maxima eft ius dig- 
nitas ct certiſima authoritas, 
atgue guod nia cin omnibus pro- 
betur, fo ſure and uncontrol- 
lable as that they ought not to 
be queſtioned, {r] And that 
which our author here and in 
other places calleth a maximę, 
herealtcr he calleth a princi- 
ple, and it is all one with a 
rule, a common ground, paſiu- 
latum, or an axiome, and it 
were too much cunofitie to 


la ley) et apres lun 
cle devia ſans 1ſſue, 
wivant le pier, donques 
le pier avera 1a terre 
come heire al uncle, et 
nemy come heir a Jon 
fits, pur ceo que 10 
veigne al terre per col- 


W. 

Tenthly, [T] ab inconvenienti, from that which is inconvenient, 

Eleventhly, [/] a divifiore from a diviſion, vel ab enumeratione partium, from the enumeration 
of the parts, 

Tweltely, [Lu] a majore ad minus, from the greater to the leſſer, or [x] from the leſſer to the 


greater, [0] a fimili, [p] a pari. 


11 


[g] Pl. Cum. 27. b. (3. Ce. 40.) 


Ol Se. 90. 648. 


(/] 12. H. 4. Glanvill lib. 3. 
cap. 1, Brat. lib. 2. cap, 29. 
L] Lib. Rub. cap. 30. 


Ca] Brit. cap. 119. Fleta lib. 6, 
ca. 1. Nunib. ca. 27. Ratciift's 
caie ubi lupra. (3. Co. 43.) 


[a] SeQ. 5.8. go. 96. 52. 53, 
$7- 59. 65. 99. 130. 146, 156. 
109. 178. 231. 293. 302, 352. 
360. 376. 377. 395. 410. 440» 
441- 346. 347. 462. 43. 
1% Sect. 20. where a number of 
7 ˙2 are 23 f 
ej Sect. 67. 132. 170. 2 
2 613. 614. (Plovd. 


[d} Se. 38. 1:0. 183. 369. 

e Seft. 248. 240. * 

11 Seck. 88. 74 76. 145. 332. 
71+ 372. 44s 
121 108. 733. 

1% Scct. 170. 264. 283. 302. 
429. 464. 629. 633. 686. 340. 
07 hen 006-739 
J Set. 697. 59. 1c4. 238. 
5 . 
ect. 87. Where many oth 

are quoted, f 28 
IJ Scct. 13. where many more 
are quoted, but ſee enieflylect 381. 


13. {+] 46 impoſibili, from that which is impoſſible. ad , 039 440. 
14. [9] A fine, from the end. | f] 291. 298. 409, &c. 
15. [*] 46 utili vel inutili, from that which is profitable or unprofitable, 11 129 440. | 


16. [r] Ex alſurdo, for that thereupon ſhall follow an abſurditie, guaff a ſurdo prolatum, be- 


dect. 146. 194- 


J 


cauſe it is repugnant to underſtanding and reaſon. 1˙1 — = 5 
17. [/] 4 naturact ordiue nature, from the nature or the courſe of nature. [5] Set, 114. 22 3. 129. 211, 
18, [e] A 107. 108. 


(1) In Ratcliffe's caſe, 3. Co. 40. the reaſons given for excluding lineal aſcent are, fu, that fathers and mothers are not of 
the blood of their children; ſecondly, that the excluſion is agreeable to the Jewiſh law, as preſcribed to Moſes by God himſelf; 
and thirdly, that it tends to avoid that confuſion and diverſity of opinions in the caſe of deſcents, of which the allowance of lineal 
aſcenſion by the civil law is ſaid to be the occaſion. Lord Coke himſelf controverts the firft of theſe reaſons, by the words of 
Littleton in the ſection here commented upon, and by the cale of adminiſtration, in which the father or mother is preferred as 
neareft of bloed to their children, and alſo by the caſe of a remainder to the ſons neareft of blood, under which deſcription the father 
is entitled to take by purchaſe. But as tothe two other reaſons, lord Coke rather appears to adopt them. However, neither 
of them ſeems ſatisfaftory. The inference from God's precept to Moſes is unwarranted, unlels it can be ſhewn, that it was pro- 
mulgated as a law for mankind in general, inſtead of heing. like many other parts of the Moſaical law, a rule for the direction 
of the Jewiſh nation only. Beſides, by the Jewiſh law, the father did ſucceed to the ſon in excluſion of his brothers, unleſs one of 
them married the widow of the deceaſed, and raiſed up ſeed to him. See Blackſt. Law Tracts, v. 1. p. 182. 8vo ed. and Scld. de 
Succeſſ. Ebræor. c. 12. there cited. The argument from the ſuppoſed confuſion and uncertainty, which might ariſe, if lineal 
aſcent ſhould be permitted, is not leſs liable to objection; becaule lineal aſcent might be governed by the ſame rules as lineal 
deſcent ; and what is the difference between the two, that thould create more confuſion and uncertainty in the one caſe than in 
the other? Our modern writers account for our law's diſallowance of lineal aſcent in a very different way; and, according to 
them, it in a great meaſure originated ſrom the nature of ancient feudal zrants, which, like eſtates tail, being confined to the 
firſt feudatory and bis defcendants, neceſſarily excluded his father and mother, and all paramount them and alſo his collateral 
relations. How this rule in practice became extended fo as to exclude lineal aſcent univerſally, without confining it to the caſes 
to which the feudal reaſon tor the rule is applicable, and yet at the ſame time is ſo conitrued, as to let in all collateral rela- 
tions, and even the father himſelf collaterally, and by the medium of others, is not now very eaſy to explain, though this hag 
been attempted. See Wright's Ten. 180. and Blackſt. Law Tracts, v. 1. p. 183. 8vo ed. See alſo a learned note on the ſubject 
in Littleton avec Objervat. par M. Houard. This edition of Littleton is in 2. vol. 4to. and was publiſhed at Rouen in 1766. 

| (#9 See Tab. |. de ſucceſſione ab intaſtato; but neither in this, nor in any other part of the 12 tables, do I ſee any thing to- 
exclude lineal aſcent; and as I bave not met with any book 7 the Roman law in which ſuch an excluſion is mentioned, I con- 


uds, 


r 


Lib. 1. Cap. 1. Of Fee ſimple. Sect. 3. 


1] Sect. 202. 18. [e] 46 ordine religionis, from the order of religion. | 

4 Set 440. 19. [] A communi preſumptione, trom a common preſumption. | 

bass. 48 E 741.692. 29+ Lol A lefionibus juriſprudentium, from the readings of learned men of law, 

35- 633 447 103. 193. 14. From ſtatutes his arguments and proofes are drawne, 

140. 2. (Plowd 57. b. 49. b.) 1. {x} From the rehearſall or preamble of the ſtatute. 

y Seck. 464. (Cro Ja. 474.) 2. By the bodie of the law diverlly interpreted, 

2 wx do 1. ns | 46 pag Sometime by other parts of the ſame ſtatute, which is benedifo ea poſſtio, et ex wiſceribus cauſze, 
Fa E z. i. 1. Regiſt, 2 - [3] Sometime by the reaſon of the common law, But ever the gencrall words are to be in- 
raregia 61. Kc. (Poſt 360) tended of a lawtull act, [2] and fifch interpretation mult ever be made of all ſtatutes, that 
[6] Commonly ſpoken of in Par- the innocent or he in whom there is no default may not be damnified (1). 


4 1 . ſt. Poſt. . . . ; . p 
YI) Rolls. (4 Jalt. 34. En la ley. There be divers lawes within the realme of England. As firit, [a] Lex 


le] 13. E. 4. 9. 7. Co. N coronæ, the law of the crowne. 
caie, Pl. Com. Sharington's caſe, ; . 7 * . x "> 
ere? hs be „1 2 et conſuetudo parliamenti. Ia lex eft ab omnibns quarenda, à multis ignorata, a 


d | This law apprareth in our 
af Aus and Judiciall records 3+ [c Lex natura, the law of nature, 


ſe] Thele are of record in Rolls 4. [4] Communis lex Anglie, the common law of England, ſometime called /ex terre, in- 
of Parliament, tended by our author in this and the like places, | 
/] Whereof you ſhall read in 5. [e] Statute law. Lawes eſtabliſhed by authoritie of parliament. 


by 8 * _ N 6. [V] Conſuetadines, Cuſtomes reaſonable. 


7. K. 2. ca, 2. (Poſt 249.) 7. [8] J belli. The law of armes, war, and chivalrie, in republica maxim? conſervanda 
[5] 7. Co, Caudrie's caſe articul, {zent jura belli. | | 
ſuper cartas, &c. 8. [4] Eccleſiaſtical or canon law in courts in certaine caſes, 


& 12 — 3 * 7 9. [i] Civil law in certaine caſes not onely in courts eccleſiaſticall, but in the courts of the 


{+} Carta de Foreſta, &c, the cires Conſtable and marſhall, and of the admiraltie, in which court of the admiraltie is obſerved la ley 


of he Foreſts, Olyron, anno 5. of Richard the firit, ſo-called, becauſe it was publiſhed in the itle of Olyron. 
* 1 * E. 3. ca. 17. Wi. ca. 23. 10. [A] Lex forefte, foreſt law. 
2 * Juſtic c. 1. Bract. RNs [7] ne e regetian (2). 


12. [n] Lex mercatoria, merchant, &c. . 

— * * = 33. E. 7 13. 5 The lawes and cuſtomes of the iſles of Jerſey, Gernſey and Man. 

27 E 3. Cap, 8. Forteſc. 32. 14. [0] The law and = of the Stannaries. 

F. N B. 117. 13. E. 4. 9. Rot, 1. [y] The lawes ot the eaſt, weſt, and middle Marches, which are now abrogated. 

Parl. 6. H. 4. nu 43. 10, H. 7. Rut hereof this little taſte for our ſtudent, that he may be capable of that which he ſhall reade 


me 3 = concerning theſe and others in records, and in our books, and orderly obſerve them, ſhall ſuffice, 


E. 75 — patent. (4. Inſt 237.) Et on uncle enter en la terre. For if the uncle in this caſe doth not enter into 
E 5 %. 27. I. the land, then cannot the father inherit the land; for there is another maxime in law herein 


8. fol. 5 Rot. Pat. an, 20. E. 1. implied, [2] that a man, that claimeth as heire in fee ſimple to anie man by deſcent, mutt 
7. Co. Calvin's caſe fol. 21. Re- make himſelf heir to him that was laſt ſeiſed of the actuall frechold and inheritance (3). And if 
gilt. fol. 22, the uncle in this caſe doth not enter, then had he but a freehold in law, and no actuall free- 
1. 2 7 Parl. 30. E. hold, but the laſt that was ſeiſed of the actuall freehold was the ſonne to whom the father cannot 
71 317. H. K ea. 3. 4. Ja. c. 1. make himſelf heire; and therefore Littleton ſaith, et ſon uncle enter en la terre (ſicome devoit per 
9] 11. H. 4 11. 10. Aff 25. la ley) to make the father to inherite, as heire to the uncle. [r] Note, that true it is that 
4. AT. p. 20. 19. E. 2, quar. the uncle in this caſe is heire, but not abſolutely heire ; for if after the deſcent to him the fa- 
_— 279+ 45: E. 3. 13. 40. ther hath iſſue a ſonne or daughter, that iſſue ſhall enter upon the uncle (4). [/] And ſo it is 
'] cj AC <6 Bol and if a man hath iſſue a ſonne and a daughter, the ſonne purchaſeth land in fee and dyeth with- 
Stud. 12. b. 32. H. 6. 35. out iſſue, the daughter ſhall inherite the land, but if the father hath afterward iſſue a ſonne, 
C/] 19. H. 6. 61. this ſonne ſhall enter into the land as heire to his brother, and if he hath iſſue a daughter and 
no ſonne, ſhe ſhall be coparcener with her ſiſter, 


Sicome il devoit per la ley. Theſe words as a key doe open the ſecrets of the 


law, for hereupon it is concluded, that where the uncle cannot get an aCtuall poſſeſſion by en- 


tric or otherwiſe, there the tather in this caſe cannot inherit, And therefore it an advowſon be 

nted to the ſonne and his heires, and the ſonne die without iffue, and this deſcend to the un- 

cle, and he die before he doth or can preſent to the church, the father ſhall not inherit, becauſe he 

ſhould make himſelf heire to the ſonne, which he cannot doe. And ſo of arent and the like. But 

if the uncle had preſented to the church, or had ſcifin of the rent, there the father ſhould have in- 

herited. For Littleton putteth his caſe of an entry into land but for an example. If the ſonne 

make a leaſe for life, and die without iſſue, and the reverſion deſcend to the uncle, and he die, the 

reverſion ſhall not deſcend to the father, becauſe in that caſe he muſt make himſelte heire to the 

ſonne, A infeoffe the ſon with warrantie to him and his heires, the ſonne dies, the uncle en- 

ters into the land and dies, the father if he be impleaded ſhall not take the advantage of this war- 

rantie 

clude, that lord Coke is miſtaken in his idea of our law's conforming to the law of the 12 Tables. The mother was indeeed ex- 

cluded ; but it was not becauſe thelaw of the 12 Tables did not permit lineal aſcent, but on account of her ſex, that law prefer- 
ring the agnati or thoſe related through males, and excluding the cagnati, or thoſe related through females. See Inſt. 3. 3. Princ. 


(1) As to the conſtruction of ſtatutes, ſee lord ch. Hatt. Treat. on Stat.—Aſh. Expoſ Stat. by Eq,—Vin. Ab. Statutes E. 6, 
Com. Dig. Parliament K. 10. 


(2) Beſides the books more generally known, ſee Lee's Capt. in War, which is a Treatiſe on this ſuhject. 


(3) Grandfather, father, and ſon ; grandfather dies; father is bound in an obligation or warranty, and dies before entry. Held, that 
the ſor is not liable, becauſe he ſhall make himſelf heir to the grandfather. 24. B. 3, Hal, MSS, 


(4) Here lord Coke is ſilent as to the right to the intermediate profits from the death of the father. In the caſe of Baſſet and 
Bajet, lord ch. Hardwicke held, that a poſthumous ſon, claiming under a remainder in a ſettlement, was, by conſtruction of the 
10. and 11. W. 3. c. 16. which preſerves remainders for poſthumous children, where no eſtate is limited to truſtees for that pur- 
poſe, intitled to the mean profits. See 3. Atk. 203, Butin the ſame caſe, lord Hardwicke ſeems to have taken it for granted, 
that on a deſcent the mean profits belong to the uncle; for he directed, that the profits of the efate deſcended ſhould be account- 
ed for by the uncle, only from the birth of the poſthumous ſon, See Poſt 55. b. where lord Coke puts the caſe of a daughter's 


being intitled againſt a poſthumous brother to corn ſowed before his birth; which ſeems to ſhew, that lord Coke did not conſt- 


der the poſthumous child as intitled to any mean profits on a deſcent. See alſo Will, Rep. vol. 2. p. 526. where lord ch. j. De- 

Grey, in delivering the opinion of the court of C. P. on a queſtion whether a po/thumons fon was actually ſeized, denies that the 

poſthumous ſon, in the caſe of a deſcent, can be intitled to any profits received before his birth, and cites 9. H. 6, as. as an au- 

thority in point. | 
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” rantie, for then he muſt vouch A as heire to his ſonne,which he cannot doe(1), for albeit the war- 
” rantie deſcended to the uncle, yet the uncle leaveth it as he found it, and then the father by 
Littleton's (devoit) cannot take advantage of it. For Littleton Sect. 603. faith that warranties 
ſhall deſcend to him that is heire by the common law, and Sect. 718, he faith that everie war- 
rantie which deſcends, doth deſcend to him that is heire to him which made the warrantie by the 
common law, which proveth that the father ſhall not be bound by the warrantie made by the 
ſonne, for that the father cannot be heire to the ſonne, that made the warrantie. And a wairan- 
tie ſhall not goe with the tenements, whereunto it is annexed, to any ſpeciall heire, but alwaies to 
the heire at the common law (2). And therefore if the uncle be ſeiſed of certaine lands, and is 

© diffeiſed, the ſonne releaſe to the diſſeiſor, with warrantie, and die without iſſue, this ſhall bind 

x the uncle; but if the uncle die without iſſue, the father may enter, for the warranty cannot de- 
ſcend upon him. So if the ſonne concludeth himſelfe by pleading concerning the tenure and 


| 12 


Vid. Sect. 603. 718. (Poſt 32g.) 


Vid. Sekt. 735. 736. 737. 


35 H. 6. = Jobn Crook's caſc, 


: © ſervices of certaine lands, this ſhall bind the uncle; but if the uncle die without iſſue, this (5. Co. 79. 
Mall not bind the father, becauſe he cannot be heire to the ſonne, and conſequently not to 
the eſtoppell in that caſe ; but if it be ſuch an eſtoppell as runneth with the land, then it is 

. otherwiſe (3). 


Sect. 4. 


en tiel caſe, lou AND in caſe where 


Y this it appeareth, that Vide Se. 354. an excellent 
our author divideth Point. 


| op le fits purchaſe 


terre en fee ſimple, et 
devie ſuuns iſſue, ceux 


the ſonne purcha- 
ſeth land in fee ſim- 
ple, and dies without 


heires into heires of the par 
of the father, and into heires 
of the part of the mother. 


[a] And note, it is an old and [a] PI Com. Sir Edward Clere's 
true maxime in law, that none cale. 447. 


de fon ſanbe de part 

fon pier enheriter- 

ont come heres a luy, 
devant aſcun de ſanłe 

de part ſa mere : mes 

g fil nad aſcun heire de 


part ſon pier, don- 


iſſue, they of his blood 
on the father's ſide 
ſhall inherite as heires 
to him, before any 
of the blood on the 
mother's ſide. But if 
he hath no heire on 


3. Fo. 39. E. 3. 29. 30. 38. 49. 
E. 3. 12. 49. Af, ra 


4. s and by Knightle 42. E. 
ques la terre diſcende- the part of his father, Ewan, node of the blood of Ji 5. 45: 3 al. C. 35 45. 
5 4 a les heires de then the land ſhall de- + Knightleys, rhough on & 5 Eqn. Hades 
2 . . All. 6. i c 

| part la mere (4). Mes ſcend to the heires on ſhall inherite, albeit he had no 1 C0. 43. TEN 
; 1 home prent (5) enhe- the part of the mo- Kindred but them, becauſe poſt 220. b. 
; Y ed . they were not of the blood of 
retrix des terres en fee ther. But if a man mar- the fr W 
mple, queux ont iſſue rieth an inheritrix of bert Coke (6). 
5 fits, et deviont, et le lands in fee ſimple, ice 
; : eux del ſank de (5) Brafton ubi fupra. Feta 

fits enter en les te- who have iſſue a ſonne, (] * . 119, 


art ſon pier Here it 
is to be underſtood, that the 
father hath two immediate 
bloods in him, viz. the blood 
of his father, and the blood 
of his mother (7), both theſe 
bloods are of the part of the 
father. [e] And this made 
ancient authors ſay, that it a 
man be ſeiſed of lands in the 
right of his wife, and is at- 
tainted of felony, and after 
hath iſſue, this ide ſhould not 
inherit his mother, for that he 
could derive no blood inherit- 
able from the father. And 
both theſe bloods of the part 
of the father muſt be ſpent 
before 


Pl. Com. 444. Clere's caſe. Tr. 
19. E. 1. in Banco Rot. 25. Lina 
coln. Will. Scei's caſe, 


1 nements, come fits et 
heire a Ja mere, et 
puis devie ſans iſſue, 
les heires de part la 
mere doyent enheri- 
8 fer, les tenements et 
. jammes lis heires 
de part le pier. Et 
5 Ji ny ad aſcun heire 
de part la mere, 


dongue le ſeigni- 


and die, and the ſonne 
enter into the tene- 
ments, as ſonne and 
heire to his mother, 
and after dies without 
iſſue, the heires of the 
part of his mother 
ought to inherit, and 
not the heires of the 
part of the father. And 
if he hath no heire 
or, de que la terre onthe part of the mo- 
eft tenus, avera la ther, then the lord 


(1) Quere of this caſe of warranty ; for though the lieu of warranty deſcends from him, who makes the warranty, to the heir at com- 
ron law, and it cannot deſcend to the ſpecial heir, becauſe it 1s a thing in groſs, yet the benefit of a warranty, being once anexed to land, 
fall go in divers caſes as incident to the land to the ſpecial heir or affienee. Thus a gift of borough-engliſh, with a warranty, ſhall 
go to the youngeſt fon with the land. Hal MSS. See Acc. 2. Ro. Ab. 743. where it is (aid, that the father may vouch on ſuch a 
warranty to the uncle. In Gilb. Ten. 18. there is a reference to lord ch. j. Hale's note on this part of lord Coke, from which 
it appears that lord ch. bar. Gilbert had ſeen lord Halc's MSS. notes.—(2) See Acc. both as eſtoppels and warranties. Hob. 31. 
8. Co. 54. but obſerve what is ſaid by lord Hale in the preceding note.—(;) The makes leaſe for life, and dies ; the uncle re- 
leaſes to the leſſee for life in tail on condition, and dies. Quære, vb ſhall enter for the condition broken, as the rever/ion in fes doth 
not deſcend to the father ? Hal. MSS.—(4) Et co Foppinion de toutes les juftices M. 12. E. 4. Mes la ſuit tenus fi terre deſcende a un 
home de part ſon pere, qui devia = ue, que ſon prochein heire de part ſon pere enheritera a luy ceſt aſſavoir le prochein que ef 
del ſank 8 pere de part layel. Et pur defaute de liel keire, ceux que font de ſank le pere del part le mere le pere, S. Ala 
doient enſieriter. Et fil ny ad tiel heire de part le pere donques le ſeignour avera le terre par eſchete. Red. But this paſſage is not in 
apy edition prior to Redman's, and ſeems an addition to Littleron by another hand, and to be an opinion extracted from 22 

Shs 14. pl. 2. which is indeed cited in the margin of Redman.—(5) Feme. L. and M. — Roh. —P.— Red. — (6) Aud therefore if 
- e heir of - ve part of the father be attainted, the land ſhall eſcheat. 49. AF. p. 4. Hal. MSS.—(7) But ſometimes a man can only 
— 1 jate inheritable blood from one paren*, as where his father or mother is an alien or perſon attainted ; and this it 
f —＋ ufhces to enable children to inherit from the parent, who confers the inheritable blood, and alſo to inherit to each other. 
5 e cc. ante 8. a. n. 2. and the following note by lord Hale on lord Coke's next paſſage, where he mentions, that according 
| 2 authors the iſſue of an attainted father cannot inherit to the mother. This ſeems not to be law. A female heritrix 
2 ter an alien to huſband, and they hawe iſſue : the iſſue ſhall inherit to the mother. Poſt ſef?. 114. and fol. 33. a. for dower of wife being 
— * rey Hal. MSS. To the fame purpoſe is what follows, being a note on fol. 8, a. ante, where lord Coke aſſerts that 
the c l aren of an alien cannot inherit to each other, though he allows that the children of one attainted, if born before the 
atlan 72 may. Quzre of this; for it ſeems the blood of the mother ſuffices to male them inheritable one to the ather, and this was the 
2 8 in tiobby's caſe. Hal. Mes. Allo lord Hale, in another note on fol. 8, a. ante abridges the caſe of Bacon and Ba- 
en trom Co. Cha and cites Stephen's caſe in the dutchy as another caſe of the ſame kind, and then there us the note ons” 

; a 


(e] Britton fol. 15. Fleta lib. 2. 
ca. 18. Pl. Com. 445. 446. &c. 
Clere's caſe, (1. S. d. 200.) 


* 
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ARS. 4 3.4 *. 4 CORY. 2% &. 


Lib. 1. 


(Plowd. Weg- 


fa} 19. R. 2. gart. 100. 


Cap. 1. 


before the heire of the blood 
of the part of the mother 
ſhall inherit, wherein ever the 
line of the male of the part of 
the father, (that is) the poſte- 
ritie of ſuch male, be they 
male or female, (whoever in 
deſcents are preferred) muſt 
faile before the line of the 
mother ſhall inherit, [a] and 
the reaſon of all this is tor 
that the blood of the part ot 
the father is more worthie, 


and more neere in judgment 


Britton ca. 118. 119, Fleta | b. 
6. ca, 2. 


of law, than the blood of the 
part of the mother. 


Devant aſcun del 


ſanke del part del mere. 
And it is to be obſerved, that 
the mother hath alſo two im- 
mediate bloods in her, (viz.) 
her father's blood, and her 
mother's blood. Now to il- 
tuſtrate all this by example. 
Robert Fairefield, ſonne of 
goun Fairefield anc Jane San- 
ie, takes to wife Aune Boyes, 
daughter of John Boyes and 
_ * and hath iſſue 
illiam Fairefield who pur- 
chaſeth lands in fee. Here 
William Fairefield hath foure 
immediate bloods in him, two 
of the part of his father, viz. 
the blood of the Fairefields, 
and tlie blood of the Sandyes, 
and two of the part ot his 
mother, viz. the blood of the 
Boy ſes, and the blood of the 
Bewprees, and ſo in both 


Of Fee ſimple. 


terre per eſcheat. 
(1) En meſme le man- 
ner eſt, fi tenements 
diſcendont a le fits 
de part le pier, et il 
enter et puis moruſt 
ſans iſſue, cel terre 
diſcendra as heires 
de part le pier, et 
nemy as heires de 
fart la mere. E. 
fil ny ad aſcun 
heire de part le 
pier, donques le ſeig- 
nior, de que a 
terre eft tenus, a= 
vera la terre per 
eſcheat, Ft fic vi- 
de diverſitatem, /ou 
le fits purchaſe ter- 
res ou Htenements, 
en fee ſimple, et 
lou il veient ein 
a tiels terres ou 
tenements per dif- 
cent de part ſa 
mere ou de part ſon 
pier. 


Sect. 4. 


of whom the land is 
holden, ſhall have the 
land by eſcheate. In 
the ſame manner it is, 
if lands deſcend to the 
fonne, of the part of 
the father, and he en- 
treth, and afterwards 
dies without iſſue, this 
land ſhall deſcend to 
the heires on the part 
of the father, and not 
to the heires on the 
part of the mother. 
And it there be no 
heire of the part of 
the father, the lord 
of whom the land is 
holden ſhall have the 
land by eſcheate And 
ſo ſee the diverſi- 
ty, where the ſonne 
purchaſeth lands or te- 
nements in fee ſimple, 
and where he cometh 
to them by deſcent 
on the part of his mo- 


ther, or on the part of 
his father. 


caſes upward in infinitum. Now admit that William Fairefield die without iſſue, firſt tho blood 
of the part of his father, viz. of the Fairefields, and for want thereof the blood of the Sandies 
tor both theſe are ot the part of the father) if both theſe faile, then the heires of the part of 
e mother of Witham Fairefield ſhall inherit, viz. firſt the blood of the Boyſes, and for default 


thereof the blood of the Bewp 


Ces. 


It is neceflary to be knowne in what caſes the heire of the part of mother ſhall inherite, 


and where not, If a man be ſeiſed of lands as heire of the part of his mother, and maketh a 

feoftment in tec, and taketh backe an eſtate to him and to his heires, this is a new purchaſe, 

9. H. 7. 24. (Plowd, 47. Poſt and if he dyeth without ĩſſue, the heires of the part of the father ſhall firſt inherite, (2) If a man ſo 

202.) ſeiſed maketh a feoſſment in fee upon condition, and dye, the heire ot the part of the father, which 

is the heire at the common law, ſhall enter tor the condition broken, but the heire of part of the 

[#] 7. H. 6. 4. 1. Co. 100. mother ſhall enter upon him, and enjoy the land. [i A man fo ſeited maketh a feoffment in fee 

dellere s caſe, reſerving a rent to him and to his heires, this rent ſhall goe to the heires of the part of the fa. 

[*] 5. E. 2. tit. Avowry 20. ther; but C] it he had made a gift in taile, or a leaſe for lite reſerving a rent, the heire of the part 

(Hob. 31.) of the mother ſhall have the reverſion, and the rent alſo as incident thereunto ſhall paſſe with it, 

but the heire of the part of the mother ſhall not take the advantage of a condition annexed to the 

ſo] 5. E. 3. Avowry 207. (8. ſame, becauſe it 1s not incident to the reverſion, nor can patle therewith. [o] If a man had been 

Co. 54+ 3. Co. 32. b.) ſeiſed of a mannor as heire on the part of his mother, and before the ſtatute of 2 emptores 

terrarum, had made a feoffment in tee of parcell to hold ot him by rent and tervice, albcit they be 

newly created, yet for that they are parcell of the mannor, they ſhall with the teſt of the mannor 

deſcend to the heire of the part of the mother, quia multa tranſeunt eum univerfitate guæ per fe 

uon tranſcunt, If a man hath a rent ſecke of the part of his mother, and the tenant of the land 

. . ; Tr: — 

Yet note, that he cannot be heir to his mother, becauſe ſhe is au alien. Huſband denizen takes wife an alien, or wife takes 4 yoo 

alien, and they have iſſue, It ſeems the iſſue ſhall inherit to the father ia the firſt caſe, to the mother in the ſecond. Ergo videtur, that if 

alien has iſſue by denizen two ſons, one ſon ſhall inherit to the other, becauſe the mather is a denizen ; and ſo in the caſe of a perſon at- 

tainted, having iſſue after attainder ; and this was one of the reaſons of Hobby's caſe. Hal. MSS. This dottrine is agrecable to 

lord Hale's argument when he gave judgment in Colliag ace and Pace, cited ante fo. 8. a. n. 2. and allo confirms the obſerva- 
tion hazarded in n. 5. fol. 8. a2. 

(1) All between Eu meſme and fic vide omitted in Red. (2) But here lord Coke muſt be underſtood to ſpeak of two diſtin con- 
yeyances in fee ; the ff paſſing the uſe as well as the poſſeſſion to the ſeoffee, and fo completely diveſting the feoffor of all inte- 
reſt in the land; and the /econd regranting the eſtate to him. For if in the firſt feoffement, the uſe had been expreſly limited to 
the teoffor and his heirs, or if there was no declaration of uſes, and the feoffment was not on ſuch a confideration as to raiſe an ulg 
in the feoffee, and conſequently the uſe reſulted to the feoffor, in either caſe he is in of his axcient uſe, and not by purchaſe, 
Adj. acc. 3. Lev. 406. and 2. Salk. 59. and fee Acc. Poſt 13. a. and 22. b. What ſhall he a purchaſe, and break the deſcent, ſo 3s 
to entitle the | poten heir to a preference over the maternel heir, particularly in the caſe of a deviſe to the heir, the {tudent may 
inform himſelt by the authorities cited in Vin. Abr. Heir. W. 1.2. to which add Battey and Trevillian. Mo. 278. Hinde and 
Lyon. 3. Leon. 64. 70, and Dy. 124. Hainſworth and Pretty. Cro. Eliz. 833. 919. Brown and Taylor. Cro Cha. 38. Clark and 
Smith, 1, Salk. 241. and 1, Lutw. 793. Smith and Trig. S. Mod. 23. and 1. Stra. 487, Ratcliff:'s cate. 1. Stra. 267. Martiu and 
Strachan. 1. Will, part 1. p. 66. and Hurſt and the earl of Winchelſea Burr. 4. pt. v. 2. p. 859. In this laſt caſe, a fe me covert b 
force of a power appointed by vill to her heir in fee, but charged the land with debts and legacies; and it was adjudged in E. 
R. that the heir took by decent, and that the appointment had no other operation than making the eſtate ſubject to the debts 
and legacies. One leading principle, which this and the other authorities ſeem clearly to eſtabliſh is, that whenever a i 
gives to the heir the ſame eſtate in guality as he would have by deſcent, he ſhall take by the {atter, which is the title molt ta- 
voured by the law; and that merely charging the eltate with debts or legacies will not break the deſcent. This is onely one 


of the many uſeful propoſitions, which might be extracted on the ſubject as the reſult of the long lift of ; 
this was the proper place for 4 &fouloa ſo nice and difficult, } 0 be ons it © ca ſes betore cited, if 
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ing deſcents, ſee a table in the end of this chapter. 


. Avera la terre per eſcheat. e Eſcheat(6), eſchaeta,is a word of art, and derived 
from the French word e/chear (id eff) cadere, excidere or accidere, and ſignifyeth properly 
when by accident the lands fall to the lord of whom they are holden, in which caſe we ſay 
the fee is eſcheated. And therefore, of ſome, cheats are called excadentia or terre excaden- 
tiales [xv]. Dominus vero capitadis loco heredis habetur quoties per defeftum wel delictum extingui- Tr. 19. E. 1. in branco Rot. 25. 
| tur ſangais ſui tenentis, loco heredis et haberi poterit "ff r modum donationis fit reverfio cujuſque Aer 4. Inſt, 22 5. F. N. 
tenementi. And Ockam (who wrote in the raigne ot Henry the ſecond) treating of tenures le] Fleta lib. 6, cap. x. Ockam 
of the king, ſaith, porro eſtharte vulgo dicuntur que decedentibus hiis qua de rege tenent, Ec. | 
cum non exiftit ratione ſanguinis heres, ad fiſcum relabuntur. {x} So as an eſcheat doth happen 
” two manner of wayes, auf per defrctum ſanguinis, i. e. for detault of heire, aut per delittum 
tenentis, i. e. for felonie, and that is by judgment three manner of waies, aut quia Suſpenſus (Poſt. 92. b.) 
Peer collum, aut quia abiuravit reguum, aut quia utlegatus gt. And therefore, they which are 
” hanged by martiall law ia furore belli torteit no lands: and fo in like caſes eſcheats by the ci- 
vilians are called caduca. : 

The father 1s ſeiſed of lands in fee holden of I. S. the ſon is attainted of high treaſon, 
the tather dieth, the land ſhall eſcheat to I. S. propter defetum ſanguinis, for that the father dy- 
* eth without heire. And the king cannot have the land, becauſe the ſonne never had any thing 
5 to forfeit, But the king ſhall have the eſcheate of all the lands whereot the perſon attainted of 

high treaſon was ſeiſed, of whomſoever they were holden (7). 

[=] In an appeale of death or other felony, &c. proceſſe is awarded againſt the defen- 
dant, and hanging the proceſſe the detendant conveyeth away the land, and after is outlawed, the 
conveyance is good (8) and ſhall defeat the lord of his eſcheat, but if a man be indicted of felony, cording to this diverſity was it 

| and hanging the proceſſe againſt him, he conveyeth away the land, and after is outlawed, reſolvcd in 5. E. 6. as it appear- 
| the conveyance ſhall not in that caſe prevent the lord of his eſcheate. And the reaſon of eth by my Lord Dier'sManu.ctipt. 
this diverſity is manifeſt: for in the caſe of the appeale, the writ containeth no time when (oft. 390. b.) 
| the 
(1) Acc. 8. Co. 54. a.—(2) The better reaſon ſeems to be, that the uſe being the ſame as it was before the feoffment, it is the 
old uſe which continues. As to an uſe's enſuing the nature of the land, ſee 1. Co. 127. 2. Co. 58. and Bac. Read. on Stat. Ules, 
| 8vo, ed. 308. in which latter book the author controverts the generality of the doctrine, which certainly ought to be underſtood 
's with many reſtrictions, and conſiders at large the differences between uſes and the land itſelf, or rather, as he expreſſes himſelf, 
between uſes and caſes of poſſeſſion, Lord Bacon's Reading on the Statute of Uſes is a very profound treatiſe on the ſubje& ſo 
far as it goes, and ſhews that he had the cleareſt conception of one of the moſt abſtruſe parts of our law What might we not 
have expected from the hands of ſuch a maſter, if his vaſt mind had not ſo embraced within its compaſs the whole field ot ſcience, as 
very much to detach him from profeſſional ſtudi:s? It may be proper to obſerve, that all the editions of lord Bacon's Reading 
on Uſes are printed with ſuch extreme incorrectneſs, that many paſſages are rendered almoſt unintelligible, even to the moſt atten- 
tive reader. A work ſo excellent deſerves a better edition.—(3) Note, it was grant and releaſe ; but ratio libri is, becauſe the huſband 
was not charged, except during the coverture, and by reaſon of that the diſcharge doth not extend further. Hal. MSS.—(4) 7. H. 6. 3. 
by Cotteſmore. If lord takes tenant to wife, and dies having iſſue, Thick dies without iſſue, the ſeignory is revived, and the tenancy ſball 
go to the heir of the part of the mother. Hal. MSS.—(;) But if the eldeſt ſon purchaſes land, and it deſcends to the youngeſt ſon, and he dies 
<without heir of the part of the father, it Mall deſcend io the heir on the part of the mother ; becauſe they have one and the ſame mother. 
Hal. MSS.—(6) Sce Wright's Ten. 115. Blackſt. Law Tracts, 8vo. ed. v. 1. p. 236. and 2. Blackit. Comm. 5th ed. 241.—(7) 4 
enferffs E attainted of treaſon to the uſe of C, the king ſball haue the land diſcharged of the uſe. Hal. MSS. and Pimb's caſe, 
NI. 27. Eliz. is cited from Moore. See Mo. 196. But note, that according to Moore, B, at the time of the conveyance to him, 
had only committed treaſon, and was not attainted till after ; and it was by relation to the time of committing the offence, that 
the caſe was conſtrued to be the ſame as if the conveyance had been to a perſon actually attainted. The doctrine in Pym's caſe 
ſounds peculiarly harſh ; for firſt the legal eſtate in the land was given to the queen by a conflirufive relation, and then the was 
£4 deemed to hold the land diſcharged of the uſe, becauſe the king cannot be a truſtee. However, it is but juſtice to mention, 
5 that the caſe being repreſented to queen Elizabeth, ſhe, much to her honour, granted the land to ceflurque uſe by patent, As 
x to the king's holding land diſcharged of all uſes and truſts where the legal eſtate veſts in him, and the ſenſe in uh ch that 
duFtrine is to be underſtood, ſee Vin. Abr. Uſes C. where moſt of the authorities on the ſubject are ſtated or referred to (8) But 
ile parly appears on an appeal, and the plaintiff counts, and the * con icted by verdict er confeſſion, it is all ane. Hal MS, 
1 a a 


18 
ne 1 teth a diſtreſſe to him and to his heires, and the tee dieth, the diſtreſſe ſhall go with 
dhe rent to the heire of the part of the mother, as incident or appurtenant to the rent, tor now 
in is the rent ſecke become a rent charge (1). ; 3 
8 5 A man ſo ſeiſed as heire on the part of his mother maketh a feoſſement in fee to the (/] g. k. 4. 1 
! uſe ot him and his heires, the uſe being a thing in truſt and confidence ſhall enſue the nature of u caſe, 25. H. 8. Dyer 
ne the land (2), and ſhall deſcend to the heire on the part of the mother. 105 A man hath a ſeigniory Buckenham's caſe, 32, H. 8. 
of ” as heire of the part of his mother, and the tenancy doth eſcheat, it ſhall go to the heire of the 1 7 93. 13. H. 7. 6. 
Fa part of the mother. If the heire of the part of the mother of land whereunto a warranty is — 1 ors _— 23˙ 4. 
wy ” annexed is impleaded and vouche, and judgment is given againſt him, and for him to recover in Co., 58.) % . 
s $6 value, and he dieth before execution [V] the heire of the part of the mother ſhall ſue execution 17 16. E. 3. age 46. 
; to have in value againſt the vouchee, tor the effect ought to purſue the cauſe, and the recom- IPI. Com. 292.4 515. See more 
22 pence ſhall enſue the loſſe. of this in the chapter of Warran- 
0 If a man giveth lands to a man, to have and to hold to him and his heires on the part of his * 
rt mother, yet the heires of the part of the father ſhall inherit, for no man can inſtitute a new kind 
of inheritance not allowed by the law, and the words (of the part of his mother) are voide, as 
It in the caſe that Littleton putteth in this chapter. If a man giveth lands to a man to him and his 
To beires males, the law rejecteth this word males, becauſe there is no ſuch kind of inheritance, (Poft. 27. a.) 
whercof you ſhall read more in his proper place. | 
. A man hath ifſue a ſonne, and dieth, and the wife dieth alſo, lands are letten for life, the 
0 remainder to the heires of the witæ, the ſonne dieth without iſſue, the heires of the part of the 
Ff father ſhall inherite, and not the heires of the part of the mother, becauſe it veſted in the ſonne 
as a purchaſer, And the rule of Littleton holdeth as well in other kind of inheritances, as in [/] 38. E. 3. 12, 
d lands and tenements. [] And theretore if there be lord, feme meſne, and tenant, and the 
$ meſne bind her ſelte and her heires by her deed to the acquittall of the tenant, the meſne take 
> huſband, the tenant by his deed granted to the huſband and his heires, that he or his heires 
* > {ſhall not be bound to acquitall, the huſband and wife have iſſue, and die, this iſſue, being 
d bound as heire to his mother, ſhall not take benefit of the ſaid grant of diſcharge, for that 
extends to the heires of the part of the father, and not to the heires of the part of the mother, 
= and therefore the heire of the part of the mother was bound to the acquittal (3). And thus much 
e > for the better underſtanding ot Littleton's caſes concerning the heire of the part of the mother 
* ſttall ſuffice (4). 3 
Mes fi home priſt feme inheritrix, &c. Here there is another maxime, C] [1] 39. E. 3. 29. 49. F. 3. 1a. 
, ” that whenſvever lands do deſcend from the part of the mother, the heires of the part of the 
1 > father ſhall never inherit. And likewiſe when lands deſcend from the part of the father, the 
t > heires of the part of the mother ſhall never inherit (5): Et fic paterna paternis, et 8 converſo, ma- 
| ” terna maternis, For more manifeſtation hereot, and of that which hereafter ſhall be ſaid rouch- 


+45, i 


v] Vide ſect. 130. Glanvill, 
ib. 7, cap. 17. Br. &. lib. 3. 
fol. 118. Fleta lib, 5. cap. 5. & 
lib. 3. cap. 10, Britton ca. 37. 
& cap. 119. F. N. B. 100. 


* Ta bo 


cap. quod non abſolvitur, &c, 
[x] Pl. com. Dame Hale's caſe, 


_ RW NW - » 


[ y] PL. Com. in Nicholl's cafe. 


[zj 3%. E. 3. ſ. 37. 30. H. 6. 
5. Brad. J. 2. tit. de Fort. 
Stamf, Pl. cor. 192. and accord- 


88 3 TY 2 * 


Lib. 1. Cap. 1. Of Fee ſimple. , Sect. 5. 


the felony was done, and therefore the eſcheate can relate but to the outlawry pronounced. 
(W. Jo. 217. Cro. Cha. 172.) But the indiftment containeth the time when the felony was committed, and theretore the eſ- 
cheate upon the outlawry ſhall relate to that time (1). Which caſes I have added, to the end the 
ſtudent may conceive, that the obſervation of writs, indictments, proceſſe, judgments, and 

other entries, doth conduce much to the underſtanding of the right reaſon of the law. 


fe] Mirror ea. x. ſeft. 5. 51. H. Of this word (e/chaeta) here uſed by our author, commeth [a] E/chaetor, an ancient offi- 
3. ſtatutum de Scac. Brittun to. cer ſo called, becauſe his office is properly to look to eſcheats, wardſhips, and other caſualties 
33. 34+ Flet. lib. 1. cap. 36. & belongin to the crowne, In ancient times there were but two eſcheators in England, the one 
lib. 2. cap. 34. 35- Regiſt, 301. on this Pie of Trent, and the other beyond Trent, at which time they had ſubeſchaetors. But 
* * = - 1.5 on ** in the raigne of Edward the ſecond, the offices were divided and ſeveral eſcheators made in 
_ - 1 ** ö _ on w 3 - every county for life, &c. and ſo continued untill the raigne of Edward 3. And afterwards by 
c. 8. 28. E. 1. ca. 18. F. N. d. the ſtatute of 14, E. 3. it is enacted by authority of parliament, that there ſhould be as many 
100. c. Stamf. Prær. $1. f. H. g. eſcheators aſſigned, as when king Edward 3. came to the crown, and that was one in every 
ca 8.3. 4, 8.ca,2. Capitula county, and that no eſcheator ſhould tarry in his office above a yeere, and by another ſtatute to 
Eſchactrize in Vet, Magna carta be jn office but once in three yeares. The lord treaſurer nameth him. 


fo. x60. 161, &c. 
And hereof alſo cometh c ria, which ſignifieth the eſcheaterſhip, or the office of the eſ- 
cheater, But now let us heare what our author will turther fay unto us. 


Et fic vide, & c. This kind of ſpeech is often uſed by our author, and doth ever 
import matter of excellent obſervation, which you may find in the ſections noted in the mar- 
Sekt. 147. 149, 248. 239.417. gin *. 


667. &c. And it ĩs to be well obſerved, that our author faith, A uad ꝗſcun heire, c. la terre eſchaetera. 

(a. Ro. Abe. 316 In which words is implyed a diverſity (as to the eſcheate) betweene fee fimple abſolute, 
which a natural bod hath, and fee ſimple abſolute, which a body politique or incorporate 

[5] 7. k. 4 11 12. Fitz N. B. hath. [5] For if land holden of I. S. be given to an abbot and his ſueceſſors: In this caſe if 

33 9- F. 3. 26. 17. E. 2. flat. the abbot and all the covent die fo that the body politique is diffolved, the donor ſhall have 

oc (cmplari.s, againe this land, and not the lord by eſcheat (2). And fo it land be given in fee ſimple to a deane 
and chapter, or to a maior and commonalty, and to their ſueceſſors, and after ſuch body politique 
or incorporate is diſſolved, the donor ſhall have again the land, and not the lord by eſcheate. 
And the reaſon, and the cauſe of this diverſity is, for that in the caſe of a body politique or in- 
corporate the fee ſimple is veſted in their politique or incorporate capacity created by the policy 
of man, and therefore the law doth annex a condition in law to every ſuch gift and grant, That 
if ſuch body politique or incorporate be diſſolved, that the donor or grantor ſhall re-enter, for 
that the cauſe of the gift or grant faileth ; but no ſuch condition is annexed to the eſtate in fee 
fimple veſted in any man in his naturall capacity, but in cafe where the donor or feoffor re- 
ſerveth to him a tenure, and then the law doth imply a condition in law by way of eſchcat. 
Alſo (as hath beene ſaid) no writ of eſcheat lyeth but in the three cuſes aforeſaid, and not where 
a body politique or incorporate is diflolved, 


Sect. 5. 


OW commeth our au- 7 TEM þ hint trois LSO if there be 


hor to the deſcent be- 
3 uy TT freres, et le mul- three brethren, 


purpoſely omitted before. ner frere purchaſe and the middle bro- 
Ahe Lade bend net ferres en fee ſimple, ther purchaſeth lands 
and, in the legall ſenſe, it ef devie ſauns iſſue, in fee ſimple, and die 
(Poſt. 237.) fignityeth, when lands do Jejrys frere avera without iſſue, the el- 


by right of blood fall unto I 
«. alter the death of his an- Ja terre per diſ- der brother ſhall have 


ceſtors: or a deſcent is a cent et nemy le purſ- the land by deſcent, 


meanes whereby one doth de- . 
rive him title to certain lands, e, Sc. Et auxi 5 and not the younger (3) 


us heirs 2 forne of his 2 foint trois freres, et &c. And allo if there 
ce ſtors. nd ot this, and ot 7 

that which hach been ſpoken Je fuſſue Purchaſe be three brethren, and 
doth ariſe another divifion of ferres en fee ſimple, the youngeſt purchaſe 


eſtates in fee ſimple, viz. every . . 
man that hath a lawful eſtate ef de vie Ja ** Mus, lands in fee ſimple, and 
in fee ſample, hath it either by leigne frere avera la die without iſſue, the 


deſcent, or by purchaſe. terre per diſcent et eldeſt brother ſhall 
nemy 


(1) Nota, if one be attainted by outlazury or confeſſion of a felony, which is precedent to the ferfſment of the party attainted, the ſroffee 
may falſity the attainder by av to the jelony or to the time of the felony. But if he be attainted by werdit, it ſcems, that he cannot 
falſify by traverſe to the jeleny ; but he may traverſe the time of the felony, for that is not material; for if he be guilty on another day, 
the jury ought to find him guilty. Hal. MSS. which cites 3. Init. 230. h 


(2) Vid. tamen Mick. 20. Jac. C. B. Johnſon and Morris, that it ſhall eſcheat. Hal. MSS. which alſo cites 21. E. 4. 1. and 21. H. 7 
1 See further on this ſubject, Godb. 211. and Mo. 283. which are with lord Coke. But the caſe of Johnſon and Norway, in 

"inch. 37. which ſeems to be the ſame as that cited by lord Hale is againſt the donor, though it is not mentioned in 
Winch, that the judges fizally decided the point, See allo contra lord Coke, the caſe of Southwell and Wade, in 1. Ro. Abr. 
$16. A. pl. 1. and 8. C. in Poph. 91. 


(3) But if the land purchaſed by the middle brother wwas holden of the elder brother, who accepts homage of him, the land hall deſcend 
to the younger brother by 13. F. 1. Avawry 235. Hal. MSS. | 
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e. pluis 


Lib. 1. 
nemy le 


pur ceo ; 
digne de 
fanke. 


Of Fee ſimple. 


mulnes, have the land by de- 
gue leigne ſcent and not the mid- 


dle, for that the eldeſt is 
moſt worthy of blood. 


Sect. 6. 


Leigne eft pluis dig- 
ne de ſanke. It is a 
maxime in law, that the next 


of the worthieſt blood ſhall 
ever inherit, as the male and 


Al deſcendants from him before the female, and the female of the part of the father before the 
male or female of the part of the mother, &c. becauſe the female of the part of the father is of 
the worthieſt blood, [e] And therefore among the males the eldeſt brother and his poſterity [e] Britton cap. 119. Bra. lib, 
ſhall inherit lands in fee ſimple as heire before any younger brother, or any deſcending from him, 2. cap. 30. 277. 279. 3. E. 3. 26. 
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' becauſe (as Littleton ſaith) he is pluis digne de 
eſt tenzpore potior jure. Sz quis plures 72 


ios 


une. Quo prius eft dignius eft, and qui prior 3 
werit, Jus proprietatis primo deſcendit ad primoge- 5 


enitum, eo quod inventus ef primo in rerum natura. In king Altred's time knights fees (1) deſcend- 


ed to the eldeſt ſonne, 


14 


.El:z. Dyer 138. Stanford prer. 
2. 58. 3. E. 1. tit. avowry. 23 6. 
32. E. 3. diſcent. 80. Bra. hb, 
4. 211. Fleta lib, 6. ca.2. Glan- 


or that by divifion of them between males the defence of the realme vill lib. , ca. 1. Minor cap. f. 


might be weakened ; but in thoſe dayes ſocage fee was divided between the heires males, and Sect. 3. 

therewith agreeth Glanvill, * Cum quis hereditatem habens moriatur, Sc. ff flures reliquerit « G)anvill lib. 9. cap. 3. & cu. U. 
filios, tunc difiinguitur utrum ille fuerit miles, five per feedum militare tenens, aut liber Soctman- Vid. Pl. Com. 429. b. 

nus, quia fi miles fuerit aut per militiam tenens, tunc ſecundum jus regni Anglia primogenitus filius 
patri ſuccedit in toto, Sc. fi vero fuerit liber Sockmannus, tunc quidem dividetur heareditas inter omnes 


filies, Ec (2). 


TEM eſt aſca- 

wvorr, que nul a- 
vera terre de fee 
ſimple per diſcent 
come heire a aſcun 
home, fi non que il ſoit 
ſon hetre dentire ſanke. 
Car fi home ad iſſue 
deux fits per divers 
venters, et leigne pur- 
chaſe terres en fee 


fimple et moruſt ſans 


itte, le puifne frere 
navera la terre, mes 
luncle leigne frere ou 
auter fon procheine 
cofin ceo avera, pur 
ceo que le puiſne frere 
eft de demy ſanke al 


eigne frere. 


T % home ad 
iſſue fits et file 


But hereof more ſhall be ſaid hereafte 


Sect. 6. 


AF it is to be un- 
derſtood, that none 
ſhall have land of fee 
ſimple by deſcent as 
heire to any man, un- 
leſſe he be his heire of 
the whole blood, for if a 
man hath iſſue two 
ſonnes bydivers venters, 
and the elder purchaſe 
lands in fee ſimple, and 
dye without iſſue, the 
younger brother ſhall 
not have the land, but 
the uncle of the elder 
brother, or ſome other 
his next coſin ſhall have 
the ſame, becauſe the 


younger brother is but 


of halfe blood to the 
elder (5). 
Sect 7. 


ND if a man hath 
iſſue a ſonne and a 


his proper place, 


O man can de heire to a 

tee fimple by the com- 

mon law, [a] but he that hath 
Sanguinem duplicatum,thewhole 


and of the mother, ſo as the 
halfe blood is no blood inhe- 
ritable by deſcent, (3) becauſe 
that he that is but of the 
halfe blood cannot be a com- 
pleat. heire, for that he hath 
not the whole and compleate 
blood (a), and thelawindeſcents 
in fee imple doth reſpect that 
which is compleat and perfect. 
And this maxime doth not 
onely hold where lands (where- 
of Littleton here ſpeaketh) are 
claymed or demanded as heire, 


. 6c. 
blood, that is both of the father lib. & ca. 1. 


4 Prakt. lib. 4 iden lib, * 
Britton ca, 119. Fleta 
1. EK 3 19. John 


Gifford's caſe, 31. E. 3. Conterpl. 


de voucher $$. 40. Aff. 6. 4. E. 
2. Formd, 49. Vid, Ratclif's 
caſe, 3. Cc. 40 41. 


(1. Ro. Abr. 629.) 


e] but alſo in caſe of appealeof [el 7. E. 4. 15. 


th: for if one brother be 
ſlaine, the other brother of the 
halfe blood ſhall never have an 
appeale (albeit he ſhall recover 
nothing therein either in the 
realtie or perſonaltie) becauſe 
in the eye of the law he is not 


heire to him. Alſothis rule ex- Sect. 737. 


tends to awarranty, as ourauthor 
himſelfe elſe where holdeth (6). 


HIS is put for an 
example to illuſtrate 
which hath been 

ſaid, 


that 


(1) Here lord Coke writes, as taking it for granted, that feudal tenures ſubſiſted in England before the Conqueſt. But this 
is a controverted point amongſt our beſt writers. See Poſt. 64. a. where a note is given on this ſubject. 


() See Robinf. Gavelk. an elaborate diſſertation on the origin, antiquity, and univerſality of partible deſcents. The author 
purſues his ſubjett amongſt the Jews, Greeks, and Romans, and afterwards amongſt moſt of the modern nations in Europe, 
and then proceeds to inquire into the ſtate of our own law of deſcents before the Conqueſt. See page 20. See alſo lord Hale's. 
learned reſearches into the hiſtory of the law of deſcents in his Hiſt. of the C. L. c. 11. p. 206. 

(3) The excluſion of the half blood by our law is variouſly accounted for. Sir Martin Wright conſiders it as a conſequence 
of the rules eſtabliſhed for reſtrifting the ſucceſſion to the deſcendants of the firft feudatory, in conformity to the ſtrict notion 
of feuds. See Wright's Ten. 184. where the excluſion of lineal aſcent is excuſed on the ſame principle, See alſo Blackſt. Law 
Tradts, v. 1.p. 213. 8vo. ed, where the feudal reaſon is explained more at large, though the author admits that the practice goes 
much further than the principle will warrant. Others there are, who inſiſt, that the true reaſon, why the brothers of different 
wvemers cannot inherit to each other, is the averſion our Saxon anceſtors had to ſecond marriages, which they are ſaid to have 
deemed at beſt but a permitted fornication. But this unfavourable idea of the wota iterata was not peculiar to the Saxons, or 
any other deſcendants of the ancient Germans, See TayL Elem. Civ. L. 294. 


(4) See what is obſerved on lord Coke's explanation of the meaning of the term whole Blood, in 1. Sid. 200. See too 1. Vent. 
424. and 2. P. Wms. 667. 

(5) But daughters by different femes, though they cannot inherit to each other, may inherit together to their father, becauſs 
2 1s mmediate from the father. See R. Robinſ. Diſc. on Inher. ad ed. p. 37. and Bro. Abr. Deſcent. pl. 20, and 1. Ro, 

(6) So brother of half-blood ſhall not have error on fine levied 


| the elder brother, though, if there had not been ſuch fine, the land 
would deſcend ta him. Hal. MSS,—Nota, if A purchaſes a rever, gh, if 2 fin 


expectant on an eſtate for life, and dies without iſſue, 3 = 
rot 


Lib. 1. 


Britton cap. 119. 


24. E. 3. 24. 30. 
[f]24E. 3 4: 35 


Count. de Vouch. 88. 
fol. 13. 7. H. 5. 3+ 


(1. Ro. Abr. 627.) 


(Cro, Cha. 411. Poſt. 28 7.) 


(3. Co. 40, 41.) 


21. E. 3. 
22. E. 3. 
tit. voucher. 37. Aff. P 4. 40. 
E. z. 9. 42. E. 3 10. 39. E. 3. 


Cap. Is 


ſaid, and needeth no explana- 
tion. And heerwith agreeth 
Britton, 


SE de terres en 
fee ſimple. Theſe 


words exclude a ſeiſin in fee 
taile, albeit he hath a fee ſimple 
expectant. [/] (2) And there- 
fore if lands be given to a 
man and his wife, and to the 
heires of their two bodies, the 
remainder to the heires of the 
huſband, and they have iſſue 
a ſonne, and the wife dyeth, 
and he taketh another wite, 
and hath ifſue a ſonne, the ta- 
ther dieth, the eldeſt ſon en- 
treth, and dieth without iſ- 
ſue, the ſecond brother of the 
halfe blood ſhall inherit, be- 
cauſe the eldeſt ſonne by his 
entry was not actually ſeiſed 
of the fee ſimple, being ex- 
pectant but onely of the eſtate 
taile (3). And the rule is, that 
paſſeſſio fratris de feodo ſimpli- 
ci facit ſororem efſe heredem, 
and here the eldeſt ſon is not 
poſſeſſedof the fee ſimple butof 
the eſtate taile(4.) And where 
Littleton ſpeaketh onely of 


[eg] 5: E. 4. fo. 2. PI. Com. fo, lands, [g] yet there ſhall be po/- 


58, in Wunbiſhe's caſe. 


ſeſſio fratris of an uſe (5), ot a 
ſeigniory, a rent, an advowſon, 
(hand ot other hereditaments, 


Et lergne fits enter. 


[>] 10. AM. 27. 34. AM. 10. [5] Theſe words are mate- 
31. E. 3. Count. de Vouch. $8. rially added when the father 


32. E. 3+ tit. Vouch, 94- 


dies ſeiſed of lands in fee fim- 
ple, tor if the eldeſt ſon doth 
not in that caſe enter, then 
without queſtion the youngeſt 


Of Fee imple. 


per un venter, et fits 

er auter Venter, et 
le fits del primer ven- 
ter purchaſe terres 
en fee, et moruſt ſans 
iſſue, la ſoer avera la 
terre per diſcent, come 
herre a ſa frere (i) et 
nemy le puiſne frere, 
pur ceo que la ſoer eſt 
de le entire ſanke a 
ſon eigne frere. 


Sect. 8. 


T auxti ou home 
eſt ſeiſie de terres 
en fee ſimple, et ad 
iſſue fits et file per 
un venter, et fits per 
auter Venter, et mo- 
ruſt etleigne fits enter, 
et moruſt ſans iſſue, la 
file avera les tene- 
ments, et nemy le pu- 
iſme fits, uncore le 
puiſne fits eſt heire 
a le pere, mes nemy a 
fon frere. Mes jþ 
leigne fits ne entra 
en la terre apres la 
mort ſonpere, mes mo- 
ruſt devant aſcun en- 
trie fait per luy, don- 
ques le puiſue frere poit 
entrer, et avera le 
terre come heire a ſon 

ere. Mes lou leigne 
fits en le caſe avant dit 
entra apres la mort 
ſon pere, et ad ent 
poſſeſſion, donques, lo 


oer avera la terre 


Sect. 8, 


daughter by one venter, 
and a ſon by another 
venter,and the ſon of the 
firſt venter purchaſe 
lands in fee and die 
without iſſue, the ſiſter 
ſhall have theland byde- 
{ſcent as heire to her bro- 
ther, & not the younger 
brother, for that the ſiſ- 
ter is the whole blood 
of her elder brother. 


ND alſo where a 
man is ſeiſed of 
lands in fee ſimple, and 
hath iſſue a ſonne and 
daughter by one ven- 
ter, and a fon by an- 
other venter, and die, 
and the eldeſt ſon en- 
ter, and die without 
iſſue, the daughter 


ſhall have the land, and 


not the younger ſon, 
yet the younger ſon is 
heire to the father but 
not to his brother. But 
if the elder ſon doth 
not enter into the land 
after the death of his 
father, but die before 
any entry made by him, 
then the younger bro- 
ther mayenter and ſhall 
have the land as heire 
to his father: but 
where the elder ſon in 
the caſe aforeſaid enters 
after the death of his 
father, and hath poſ- 


Quia 


brother of the half blood ſhall not be heir to him ; becauſe though when there is a meſne ſeiſin, he onght to make himſelf heir to him who it 
1 


actually ſeized ; yet wwhen there is not ſuck a mejne ſciſin, he ought to make kimſelf heir to him, in whom it firſt weſts 

et ſee M. 1. Car. C. B. Cro. no. 16. Hodgekinſon and Wood. A hawing iſſue B a ſon by one wenter, 

the heirs male of his body, remainder to the heirs male of the body of the 

for's right heirs, and dies. 

ing to Littleton ſect. 30. But it ſeems, 
chaſe in the eldeft ſon, but by deſcent. 


B dies withoat iſſue. 


Hal, MSS. 


(1) Aſa frere, omitted in L. and M.—and Roh. 
(2) 7. H. 4. 16. Vid. 38. Af. 8. Hal. MSS, 


(3) Acc. Bro. Abr. Diſcent, pl. 13. 14. and zo. 


and 3. Mod. 257+ 


(4) Yet the remainder was in the elder brother to give or forfeit. 24. E. 2. 30. Hal. MSS. 


by purchaſe. 
and C by another, deviſes to B and 


dewiſor and to the heirs male of their bodies, remainder to the dewi- 
Ruled, that C ſhall take as heir male of the deviſor, becauſe it is quaſi an entail accords 
that the fee ſhall deſcend to him, ſince it is @ void deviſe of the fee ſimple, and dath not weſt by pur- 


Scire Facias, pl. 126. and Execution 67, 1. Ro. Abr. 628. and ſee 1. Show. 245. 


(s) See Dy. 10. b, 11. a. Finch 8vo. ed. 21. and a. And, 146. Note, that lord Coke mult be underſtood to mean uſes befcre the 
ſon, or uſes not executed by the ſtatute z for uſes within the ſtatute are legal eſtates. 


(6) So of a copyhold before admittance, 4. Co. 22. b, Hal, MSS. See Acc. Dy. 291. b. Finch, $yo. ed: 21. 


ſtatute ſor transferring uſes into poſſe 
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Lib. 1. Of Fee ſimple. Sect. 8. 13 


ia poſſeſſio fratris ſeſſion there the ſiſter ſonne ſhall be heire, becauſe as 
wa po mg . it hath beene ſaid betore regu- 
de feodo ſimplici fa- ſhall have the land, be- jurly he muſt make himſelte 
cit ſororem efle hære- cauſe poſſeſſio fratris de heire to him that was laſt 

X 4: Snot Fact actually ſeiſed (or to the pur- 
dem. Mes fi ſont feodo fimphict facit foro chaſor), and that was to the 
deux freres per di- rem eſſe haredem. But if father where the eldeſt ſonne 

. by did not enter. And therefore 
ders venters, et leigne there be 2 brothers by 


a Littleton addeth that the ſonne 
eft ſeifie de terre en divers venters, and the is heire to the father. [i] But 


(i] 11. H. 4 11. 40. E. 3. 39. 


"pep" „ Caſe doth enter, then cannot Ratclifte's caie 3. Co, 41. 
[et ſon uncle entra co- fee, and die without iſ- the youngett ſonne being of 


me prochein heire a ſue, and his uncle enter the halte blood be heire to the 


. . eldeſt, but the land ſhall de- 
luy quel a mor uſi as next heire to him, ſcend to the ſiſter of the whole 


5 fre 2 1 /a HP ue, elder is ſeiſed of land in when the eldeſt ſonne in this 45. B. 3. 13. 40. Aff. p. 6. 


ſans F ue, (1)] ore le who alſo dies without blood. Yet in many caſes al- 


. . beit the ſonne doth not enter 
puiſne frere puit aver iſſue, now the yonger D 


la terre come heire al brother may have the fimple, the ſiſter of the whole 


, 1 blood ſhall inherit, and in ſome 
uncle, p 22 ax 1 land as heire as , 1 caſes where the eldeſt ſonne 
eſt de lentier ante a uncle, for that he is of goth enter, yet the younger 


luy, coment que il ſoit the whole blood to him, "_ of the half blood ſhall 
. eire. 
de demy fanke a ſon albeit he be but of the [4] If the father maketh a det... 
eigne frere. halfe blood to his elder leaſe for years, and the lef- Wat . K 44 1. W K 
brother ſec entreth and dieth, the eldeſt leaſes 28. 
| : ſonne dieth during the tearme (Pot 243. Mo, 125. 3. Co. 40, 
before entry or receipt of rent, the younger ſonne of the halfe blood ſhall not inherite but the 4. 
ſiſter(2) ; becauſe the poſſeſſion of the leſſee for yeares is the poſſeſſion of the eldeſt ſonne, ſo as 
he is actually ſeiſed of the fee ſimple, and. conſequently the ſiſter of the whole blood is to be 
heire (3). The ſame law it is if the lands be holden by knights ſervice, and the eldeſt ſonne is 
within age, and the gardian entreth into the lands. And ſo it is if the gardian in ſ enter (4). 
Bur in the caſe aforeſaid, if the father make a leaſe for lite or 2 in taile, and dyeth, and (Poſt, 191.) 
the eldeſt ſonne dyeth in the lite of tenant tor life or tenant in taile, the younger brother ot 
the halfe blood Nall inherit, becauſe the tenant for life or tenant in taile is ſeiſed of the free- 
hold, and the eldeſt ſonne had nothing but reverſion expectant upon that freehold or eſtate 
raile, and therefore the youngeſt ſonne ſhall inherit the land as heire to his father, who was 
laſt ſeiſed of the actuall freehold, And albeit a rent had beene reſerved upon the leaſe tor N 
life, and the eldeſt ſonne had received the rent and dyed, yet it is holden by ſome * that the * 7+ H. 5. 34. per Halls & Logs 
younger brother ſhall inherite, becauſe the ſeiſin of the rent is no actuall ſeifin of the freehold ton. 
of the land. But 35 AF. pl. 2. ſcemeth to the contrary, becauſe the rent iſſueth out of the 35. AM, p. 2. 
land and is in lieu thereof (q), wherein the onely queſtion is, whether ſuch a ſeiſin of the rent be 
ſuch an actual ſeiſin of the land in the eldeſt fon as the ſiſter may in a writ of right make her- 
ſelfe heire of this land to her brother. But it is cleere, that [I] if there be baſtard eigne, and I] 14. E. 2. Baſtard 26, Vids 
and ier preiſne, and the father maketh a leaſe for life or a gift in taile reſerving a rent and die, fect. 399- 
and the baſtard receive the rent and dye, this ſhall barre the mulier, for the reaſon of that (oft. 244. * 
ſtandeth upon another maxime as ſhall manifeſtly appeare in his apt place, ſect. 399. 


Seiſie des terres. [] (6) But in this caſe, if the eldeſt ſonne doth enter and get an [N 7. H. 5. 2. 3. 4+ 
actuall poſſeſſion of the fee ſimple, yet if the wife of the father be indowed of the third part and 
the eldeſt ſonne dyeth, the younger brother ſhall have the reverſion of this third part notwith- 
{tanding the elder brother's entry; becauſe that his actuall ſeiſin which he got thereby was by 
the cndowment defeated (y). But it the eldeſt ſonne had made a leaſe for life, and the leſſee had 
endowed the wife of the father, and tenant in dower had died, the daughter ſhould have had the (8. Co. 35; b. Poſt. 191. b. 4 
reverſion, becauſe the reverſion was changed and altered by the leaſe tor life, and the rever- Co 58. b.) 
tion is now expectant on a new eſtate for lite. 


Enter. Hereupon the queſtion groweth, whether if the father be ſeized of divers ſeverall 
parcels of lands in one county, and after the death of the father the ſonne entreth into one par- 
cell generally, and before any actuall entry into the other dyeth, this generall entry into 
ſhall veſt in him an actual kin in the whole, ſo as the ſiſter ſhall inherit the whole, And 
this is a ure in 21 H. 7. 33. a (8). | 21. H. 7. 33. 2. 


And 
(1) All between the brackets omitted in Roh. edit. 


(2) * Acc. Mo. 125. But it is ſaid to be otherwiſe, if the leaſe is of a copyhold, unleſs made by ſurrender. 3. Leon. 69. and 
4. Leon. 38. 

(3) Yet in pleading, it ſhall not be ſaid ſeiſin in demeſne. Defendant avows, becauſe I. S. was ſeized in his deraeſne of fee and 
granted rent; plaintiff replies, that a long time before the ſaid I. S. leaſed to him for years, It is nat a plea without traver/ing the (eilin 
in demeſne. T. 9. Car. B. R. Weedon's caſe. Hal. MSS. 

(4) See accordingly, though the lord ſeize the land held in ſocage as guardian in chivalry. 11. Af. 6. 34. Af. 10. See 12. Eliz, Dy. 292. 
fo as to copyholder or tenant at will. Quære of tendnt by ſufferance. Hal. MSS.—In Jenk. 242. it is ſaid, that the entry of a deviſee tor 
vears bd og A paſte Fratris. See Vin. Abr. Deſcent, K. pl. 34. See further on this ſubject in the caſe of Newmasr aad New- 
man, Will, vol. 2. p. 516. | 

(5) Nota, M. 24. Car. B. R. between Ames and Cooke, ruled that in ſuch caſe ſeifin of rent doth not make poſſeſſio fratris. Hal. MSS. 
= 3 All. 88.—8. p. adjudged acc. Trin. Term. 1655. between Piper and Maſters MS, Rep. by Glyn J. 
oft. 37. a. 

(7) So it is, if father makes leaſe for liſe, and afterwards recovers againſt him ault, and dies, and the eldeſi ſou enters, again 
whom the leſſee recovers per quod ei deforceat. 8 Af. 6. If wife * — 4 _ judgment againſt the elder brother and 
dies, the er. ſball have error; and if ſhe reverſes the judgment, ſbe ſhall hold = the brother. 7. H. 5.4. Son barred by falſt ver- 


_ * Ae ; the ſiſter ſhall have attaint and reverſe the judgment; but afterwards the brother ſhall enter. Keſw. 119. 6. 
Its . 


(8) Adjudged accordingly in the point P. 4. Elix. B. R. Hal. MSS; 
I 


4. R. z. H. 7. But nota, purchaſes made before acceſſion of the crown, or deſcents from collateral anceflors after acce:{/ion of the crown, 


Lib. 1. Cap. T. Of Fee ſimple. . -. Sect; $8; 


And ſome doe take a diverfitic when an entry ſhall veſt, or deveſt an eſtate, that there muſt 
be ſeverall entries into the ſeveral parcels, but where the poſſeſſion is in no man; but the free- 


(Poſt. 252. b.) hold in law is in the heire that entreth, there the generall entry into one part reduceth all into 
his actual poſſeflion. And therefore if the lord entreth into a parcel generally for a mort- 
(1. Leon. 205 main, or the feoffor for a condition broken, or the diſſeiſee into a parcell mY the entry 
ſhall not veſt nor deveſt in theſe or like caſes, but for that parcell, But when a man dies 


ſeiſed of divers parcels in poſſeſſion, and the frechold in law is by the law caſt upon the heire, 
and the poſſeſſion in no man, there the entry into parcel generally ſeemeth to velit the actuall 

ſſeſſion in him in the whole. But if his entry in that cate be ſpeciall, 2%. that he enter only 
into that parcell and into no more, there it reduceth that parcell only into actuall poſſeſſion. 


sel 19. F. z. quare imped. 177. Home ſelſie des terres. What then is the law of a rent, advowſon, or ſuch things . 
3 H. 7. 5. that lie in grant? [g] If a rent, or an advowſon do deſcend to the eldeſt ſonne, and he dy- 
eth betore A hath ſeiſin of the rent, or preſent to the church, the rent or advowſon (1) ſhall 
deſcend to the yongeſt ſonne, for that he muſt make himſelte heire to his father, as hath beene 
oftentime ſaid betore. The like law is of offices, courts, liberties, franchiſes, commons of 
[4] 7. E. 3. 66. tit. bar. 293. 3. inheritance, and ſuch like. [/] And this cafe diftereth from the caſe of the tenant by the 
. ) courtelie, torthere it the wite dicth betore the rent day, or that the church become voyd, - 
N becauſe there was no laches or detault in him, nor poſſibility to get ſeiſin, the law in reſpect 
of the iſſue begotten by him will give him an eſtate by the courteſie of England, But the caſe 
of the deſcent to the yongelt ſonne ſtandeth upon another reaſon, vi. to make himſelte heire 
to him that was laſt actually ſeiſed, as hath becne ſaid, 
[i] 8. E. z. 11. 49. E. 3. 12. En fee Jimple. [/] For halfe blood is not reſpected in eſtates in taile, becauſe that 
Ratchiffe's cate. 3. Co. 41. the iſſues doe claime in deſcent, per formam dloni, und the ifſue in taile is ever of the whole 
blood to the donee (2). 
[+] BraQ0n lib. 2+ fo. 65. & Hb. [] Pofſeſſio fratris de feodo ſimplici facit ſororem eſſe heredem. 
7 12 2 .. Hereupon toure things are to be obſerved, every word almoſt being operative, and material. 
n Firſt, that the brother muſt be in actuall poſſeſſion; for pg off quaſi pedis paſitio. Se- 
condly, de feodo fimplici exclude eſtates in taile. Thirdly, facit fororem effe heredem. So as 
J Ratcliffe's caſe 3. Co. 42. [/] /oror oft heres fucta, and therefore ſome act muſt be done to make her heire, and the yon- 
2 Britton cap. 119. ger ſonne is heres natus [91] if no act be done to the contrary. And albeit the words be fac:t 
fororem eſſi haredem, yet this doth extend to the iſſue of the ſiſter, &c, who ſhall inherit before 
the yonger brother. Fourthly, Of dignitics, whereof no other poſſeſſion can be had but ſuch 
(Cro, Cha, 6c1.) as deſcend (as to be a duke, marqueſle, earle, vicount, or baron) to a man and his heires, there 
can be no poſſeſſion of the brother to make the ſiſter to inherit (3), but the younger brother, 
being heire (as Littleton ſaith) to the father, ſhall inherit the dignitie inherent to the blood, 
as heire to him that was firit created noble, 
And you ſhall underſtand that concerning deſcents there is a law, parcell of the lawes 
of England, called 7s corone, and differeth in many things from the generall law concerning 
6. H. 4. 1. the ſubject, As for example, the king in any ſuit for any thing that pertaines to the crown 
ſhall not ſhew in certaine his coſinage as a ſubject ſhall do, or as he himſelſe ſhall do for things 
[] 34. H. 6. fol 34. PI Com. touching his dutchic. [»] And in the caſe of the king, it he hath iſſue a ſonne and a daughter 
fol. 245- 25. E. 3. ca de natis by one venter, and a ſonne by another venter, and purchaſeth lands and dieth, and the eldeſt 
ultra mare. ſon enter and dieth without iſſue, the daughter ſhall not inherit theſe lands, nor any other fee 
(4. Ind. 206.) fimple lands of the crowne, but the yonger brother ſhall have them. Wherein note that nei- 
| ther poſſiſio ſratris doth hold of lands of the poſſeſſions of the crowne, nor halte blood is no im- 
pediment to the deſcent of the lands of the crowne, as it fell out in experience after the de- 
ceaſe of king Edward the ſixt to the queene Mary, and from queene Mary, to queene Eliza- 
beth, both which were of the halt blood, and yet inherited nor onely the lands which king 
Edward or queen Mary purchaſed, but the ancient lands parcell of the crowne alſo. 
P'. Com. ubi ſupra. A man that is king by deſcent ot the part ot his mother, purchaſes lands to him and his heires 
and dies without iſſue, this land ſhall deſcend to the heire ot the part ot the mother; but in the 
caſe of a ſubject, the heire ot the part ot the rather ſhall have them. 

So king Henry the eight purchaſed lands to him and his heires, and died having ifſue two 
daughters, the lady Mary, and the lady Elizabeth, atter the deceaſe of king Edward; the el- 
deſt daughter queen Mary did inherit only, all his lands in tee ſimple. For the eldeſt daugh- 
ter, or ſiſter of a king ſhall inherit all his fee ſimple lands. So it is if the king purchaſeth 
lands of the cuſtome of gavelkind, and die having iflue divers ſonnes, the eldeit tonne ſhall 
only inherit theſe lands (4). And the reaſon of all theſe cafes is, for that the qualitie of the perſon 
doth in theſe and many other like caſes alters the deſcent, fo as all the lands and poſſeſſions 


7. Co. 12, b. Calvin' cafe.) 


pl. Com. fol. 247. whereof the King is ſeiſed iz iure corone, ſhall ſecundum jus corone attend upon and follow 
(1, Sid. 138.) the crowne, and therefore to whomſoever the crowne deſcend, thoſe lands and poſſeſſions 
deſcend alſo, tor the crowne and the lands whereot the king is ſeiſed iz jure corone, are 

COM 


(1) 45 was an aduoyen iu groſs. But ſeiſin of a manor is good ſeijun of advorvuſon, common, Cc. appendant or appurtenant, 18. 
FH. 6. 24. Hal. MSS. 

(2) 8. E. 3. 11. 12. E. 4. 19. 49. F. 3. 12. 4. E. 2. Formedon 49. Hal. MS. 

(3) Accordingly adjudged in parliament H. 16. Car. Cro. u. 4. Lord Gray's caſe, which was a barony by wwrit ; and there agreed, that 
There lord Gray being baron by writ is created earl of Kent to him and his heirs male of his body, and he has iſſue t<vo ſons by ſeveral ven- 
ters, and the eldefl has iſſue a daughter, the barony Shall go to the daughter, and the earldom to the younger brother, and doth not draw the 
barony to it. But if it wwas a feudal title of henour, asof the earldom of Arundel or barony of Berclay, there poſſeſſio fratris ould hold 
ell; becauſe the title is annexed to the land. So of an office of dignity, and, ea ratione, the effice of high chamberlain of England de- 
ſcended to the earl of Linſey of the whole blood, and departed from the line male of the earl of Oxford ; and adjudged accordingly in parlia- 
ment, Hal. MSS.—See lord Gray's caſe at large in Coll. Proc. on Claims of Bar. 195. and the cafe about tne ottice of lord cham- 
berlain, in ſame book 173. and W. Jo. 96. 

(4) Nota, by the common law, the king is a corporation, and purchaſes made by him after aſſumption of the crown weſt in a politic 
capacity. Hence, if an uſurper purchaſes lands, aud the right heir reſumes the crown, he ſhall hade the purchaſes, et e converſo, an 
uſurper ſhall have the purchaſes made by a rightful king ſo long as he has the crown. So it happened in the caſes of H. 4. H. 5. H. 6. E. 
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Lib. 1. 


concomitantia. 


Of Fee ſimple. 


Sect. . 


If the right heire of the crowne be attainted of treaſon, yet ſhall the crowne 


- ; d eo in//ante (without any other reverſall) the attainder is utterly avoided, as 
deſcend to him, anc eo tu; the — ). [0] And it the king purchaſe lands to him and his 
heires, he is ſeiſed thereof in jure corone ; @ fortiori, when he purchaſes land to him his heires 


it tell out in the caſe of Henry 


and ſucceſſors (2). 


But hereof this little taſte ſhall ſuffice, 


i 

* 

2 
*. 


T eft aſcavoir que 


" ce parol [enhert- 
trance) neſt pas tant- 


* folement entendue, lou 
* home ad terres ou te- 
nements per diſcent 
denheritage, mes auxt 
cheſcun fee ſimple, ou 
taile( z) que home ad per 
n purchaſe puit eſtre 
dit enheritance, pur 
ceo que ſes heyres luy 
purront enheriter. Car 
en briefe de droit que 
home portera de terre 
que fuit de ſon pur- 
chaſe demeſne,le briefe 
dirra: Quam cla- 
mat eſſe jus et hæ- 


Sect. 9. 


ND it is to wit, 

that this word (in- 
heritance) is not onely 
intended where a man 
hath lands or tene- 
ments by deſcent of in- 
heritage, but alſo eve- 
ry fee {imple or taile 
which a man hath by 
his purchaſe may be 
ſaid an inheritance, be- 
cauſe his heires may 
inherit him. For in a 
writ of right which a 
man bringeth of land 
that was of his owne 
purchaſe, the writ 
ſhall ſay, Quam clamat 
efſe jus et hereditatem 


reditatem ſuam. Et ſuam. And ſo ſhall it be 


iſint ſerra dit en di- 
vers auters briefs, 
queux home ou feme 
portea de ſon purchaſe 
demeſne come apiert 


per le Regiſt. 


ſaid in divers other 
writs which a man or 
woman bringeth of 
his owne purchaſe, as 
appeares by the re- 
giſter. 


T eft aſcavoir. 
This kinde of ſpeech 
is uſed twice in this 

chapter, and oftentimes by 
our authour in all his three 
bookes, and ever teacheth us 
ſome rule of law, or generall 
or ſure leading point, as you 
ſhall perceive by reading, and 
obſerving of the ſame, which 
for the eaſe of the ſtudious 
reader I have obſerved. 

5 


Quam clamat 
fe jus et hareditatem 


ſuam. [a] Here our au- 
thour declareth the right ſig- 
nification of this word (inhe- 
ritance.) And true it is that 
in the writ of right patent, 
&c, quando dominus remit- 
tit curiam ſuam, the words 
of the writ be, uam clamat 
e jus et hereditatem ſuam. 
And in the Pracipe in capite, 
ina cui invita, ] when the 
defendant claimeth by pur- 
chaſe, the writ is quam la- 
mat efſe jus et hæreditatem ſuam. 
And with Littleton agreeth 
the Regiſter, fol. 4. & 232. and 
the booke in 49. E. 3. 22. a- 
gainſt ſodaine opinions 7. H. 
4. 5. 10. H. 6. 97 39. H. 
6. 38. Pl. Com. Wimbeſhe's 
caſe 47. And yet in 7. H. 
4+ 5. Which is the booke of the 


greateſt weight, Sir William Thirning chiefe juſtice of the common bench (as it ſeemeth 
doubting of it) went into the chancery to enquire of the chancery men the forme of the writ in 
that caſe, and they ſaid that the torme was both the one way and the other, ſo as thereby the opi- 
nion of Littleton is confirmed, and the booke in 6. E. 3. tol. 30. is notable, tor there in an action 
of waſte the plaintife ſuppoſed, that the defendant did hold de hiereditate ſua, and it is ruled, that 
albeit the plaintite purchaſed the reverſion, yet the writ ſhould ſerve. And there it is ſaid, it 
hath beene ſcene, — in a cui ix vita, the writ was, <vhich the demandant claimed as her right and 
inheritance, when it was her purchaſe. And ſo this point wherein there might ſeem ſome contra- 
riety in bookes is manifeſtly cleared. But in the ſtatute of W. 2. cap. g. de hereditate uxorum by 
conſtruction of the whole ſtatute is taken onely tor the wives inheritance by deſcent, and not by 
purchaſe as appeareth in 1. E. 2. tit. Quare imped. 43: 35. H. 6.54. F. N. B. 34. b. 

There be ſome that have an inheritance [e] and have it neither by deſcent nor properly by 
purchaſe but by creation, as when the king doth create any man a duke, a marqueſle, 
earle, viſcount, or baron to him and his heires, or to the heires males of his bodie, &c. he 
hath an inheritance therein by creation. A man may have an inheritance in title of nobi- 
litie and dignitie three manner of wayes, that is to ſay, by creation, by deſcent, and by 

pre- 


weft in a natural capacity; and therefore in the re- ademption of the crown 
Poſeſions of Hen. 6. But ſuch lands are qualified and affected differently from _ of other perſons. Th 


16 


Pl. Com. 238. 1. H. 5. fol, 4. 


Plowd, 105. 444. 245.) 
0] 43. E. 3. fol. 20. 


Sect. 48. 46. 57. 59. 80. 100. 
146. 264. 170. 184. 229. 243. 
259. 274. 280. 293. 300. 305. 
419. 420. 421. 489. 032. 697. 
749+ 


Pi SeA. 752. Bract. lib. . b 
oh Fleta lib, 6. ca. 5 N 
(Poſt, 383. b.) 


r. Regiſt fol. 1. 2, 
F. N. Br. 193.) 


Regiſt. fol. 4. 222. 49. E. 3. 22. 
7.H. 4 5 1c. H. 6. 9. 19. H. 
6. 38. 6. E. 3. 30. Pl. Com. 
Wimbeſhe's caſe, 47. & 58. b. 


6. E. 3. 30 


W 2. ca. 5. 7. E. 2, tit. quare 
imped. 43. 35. H. 6. 54. F. N. 
B. 34. b 


[c] 6. Co. 52. 53. Countes de 
Rutland's caſe, 8 Co, 16. 19, the 
Prince's caſe, 


(4+ Inſt. 126.) 


by Edward 4. there was a ſpecial af to give to the ling all the 
will paſs by letters patent only, 


and without livery; and the grants of them fbail not be avoided by —_ et ſimiliter. As to acquiſitions by conqueſt by the king of England, 


they are annexed to his crown as his purchaſes are, as Ireland, Man, 


erwick, Calais, and the New Plantations, the antient territories of 


Normandy, Aquittaine, Anjou. And alſo many other lands, which deſcended in England from collateral anceflors, though in their original 
weſted in a natural capacity, yet partly by attainder, parily by long continuance united to the crown, partly by occupation, were in ſome 
manner annexed to the crown, and will go with it. Yet ſee Rot. Parl. 13. R. 2. n. 32. dux Lancaſtriz creatus dux Aquitaniz 


cum mero et milto imperio tenend, de rege ut rege Franciæ.— Hal. MSS. 


(1) So it is, though he be an alien, as happened in the caſe of king James. The reaſon is, becauſe the king is a corporation. Hal MSS, 


(z) See this ſubject very fully and learnedly conſidered in the caſe of the dutchy of Lancaſler, Plowd. 212. in which it was held 
that a leaſe of dutchy land was not avoidable, by reaſon of the nonage of Edw. 6 and in the caſe of Willion and Berkley, Plowd, 
223, in which a remainder to the King and the heirs male of his body was held to be an eſtate tail within the ſtatute de donit, in 


the ſame manner as if the limitation 
(3) On taile not in L. and M. 


ad been to a ſubject, and not to be a fee · ſimple conditional. See ſurther 7. Mod, 78. 


4 


— rr 


| 
l 
| 
| 
* 
bl 
| 


Br norman — 


— - = 
—— 


e ⁰ eee do i. art ed nodes OTE” >. —„ — b © Or kong Te = OR * 


— — — — 
— ——— _ 


—— — — 
327 —— — —— — 
— — . — Ü—— — 


— —— ———— H— — — 
o 


Lib. 1. Cap.r. 


(22. Co. 69. ante g. b.) 


6. Co. 52. 53. Counteſſe of 
Rutland's cafe. 8. H. 6. 10. 48. 
E. z. 30. 35. H. 6. 46. Pl. com. 


223. 
4] 35. H. 6. 46. 48. E. 3 30. 
48. All. p 6. 22. Ail. p. 24. 
Rexgilt. 287. 11. E. 4. breve 472. 
20. E. 4. 6. 


(6. Co. 52. Counte's of Rut- 

Jand's cafe.) 

10 6. Co. 52 53. Co untes 
e Rutland's caſe. 2. H. 6 11. 

22. Aſſ. 24 12. E. 3 breve 254. 
8. II. 4. 19. 11. H. 4. 15. 

Vide Fleta lib. 6, ca. 10. 

[f] 4. Co. x18. Adgton's 

caſe, Tempore Mariz Regine. 

Brooke noſme de dignity 69. 14. 
H. 6. 18. 2. HH. 6.11, 

[De] 22. H. 6. 52. 


5] 9. Co. 97. 98. Sir George 


cynel's caſe, 


Of Fee ſimple. Sect. 9. 


preſcription (1). By creation two manner of ordinary wayes (tor I will not ſpeake of a creation 
by parliament) by writ, and by letters patent. Creation by writ is the ancienter way, and 
here it is fo be obſerved, that a man ſhall gain an inheritance by writ (2). King Richard the 
Second. created John Beauchampe de Holte baron of Kedermiſter by his letters patents, 
bearing date the 10th of October, anno u 11, betore whom there was never any baron 
created by letters patent, but by writ, And it is to be obſerved, that if he be generally called 
by writ to the parliament, he hath a fee fimple in the baronie without any words of inhe- 
ritance. But it he be created by letters patent, the ſtate of inheritance muſt be limited by 
apt words, or elfe the grant is void. It a man be called by writ to the parliament, and the 

rit is delivered unto him and he dieth betore he commeth and fits in parliament, whether 
fie was a baron or no? And it is to be anſwered that he was no baron, for the direction and 
deliverie of the writ to him maketh not him noble; tor the better underſtanding whereot it 
is to be knowne that the words ot the writ in that caſe are, Rex Se. E. B. de D. Chivalicr 
falutem. Dia de adviſamento et afſenſu concilii noftri, pro quibiſilam arduis et urgentibus negotiis 
Ratum et defenfionem regni noftri Anglia, Sc. concernentibus, quoddam parliamentum noftrum apud 
civitatem Mm. à 21 Oftoh. proxim. futuro teneri ordinavimus, et ibid. vobiſcum et cum præla- 
tis, magnatibus et proceribus dit; regni naſbri auen de habere et tractatum, wobis in fide et lige- 
anciaquibus nobis tenemini firmiter injungendo mandamus, guod confideratis diftorum negotiorum ar- 
duitate, et pericalis imminentibus cefſante excnſatione quacunge, ditis die et loco perſonaliter interfitis 
nobiſcum et cum prelatis, magnat ils, et porceribrs ſupraditis, ſuper diftis negotiis traftatur* - 
trumqne concilinm impenſur, Se. And this writ hath no operation or effect until he fit in par- 
liament, and thereby his blood is ennobled to him and his heires lineall, and thereupon a baron 
is called a peer of parliament. [4] And it iſſue be joined in any action, whether he be a baron, 
&c. or no, it ſhall not be tryed by jury, but by the record of parliament, which could not ap- 
peure unlefle he were of the parliament (3). Therefore a duke, earle, &c. ot another king- 
dome, are not to be ſred by thoſe naines here, for that they are not peeres of our parliament (4). 
And albeit the creation by writ is the ancienter, yet the creation by letters patent is the furer, 
tor he may be ſufficiently created by letters patents, and made noble, albeit he never fit in 

arhament. 
— le] And it is to be obſerved, that nobilitie may be granted for term of life, by act in law 
without any actuall creation; as if a duke take a wife, by the intermarriage ſke is a 
duches in law, and fo of a marqueſſe, an earle, and the reſt, and in ſome other caſes. And 
there is a diverfitie berweene a woman that is noble by deſcent, and a woman that is no- 
ble by marriage. [/] For if a woman, that is noble by deſcent, marrie one that is under 
the degree of nobihtie, yet ſhe remaineth noble till (5); but if the gaine it by marriage, ſhe 
loſeth it, if ſhe marry under the degree of nobilitie, and ſo is the rule to be underſtood, Sz 
mulier nobilis napſerit ignobili definit t nobilis. [g] But if a duteheſſe by marriage marrieth a ba- 
ron of the realme ſhe remaineth a dutcheſſe and loſeth not her name, becauſe her hnſ{band is 
noble (6), te de cateris. f 

And as an eſtate for life may be gained by marriage, ſo may the king create either man or 
woman noble for (7) lite [5] but not for yeares, becauſe then it might goe to executors or ad- 
miniſtrators (8). The true diviſion of perſons is, that everie man is either of nobilitie, that is, a 
lord of parliament of the upper houſe, or under the degree of nobilitie, amongſt the commons 
as knights, eſquires, citizens and burgeſſes of the lower houſe of parliament, commonly called 
the houſe of commons ;. and he that is not of the nobilitie is by intendment of law among 
the commons (9). 


Come appiert per le regiſter. Which booke in the ſtatute of W. 2. ca. 24. is call- 
ed Regifirum de cancellaria, becauſe it econtaineth the formes of writs at the common law 
chat iſſue out of the chancerie, 7anqram cx officina juſticig, There is a regiſter of originall 


* writs, and a regiſter of judiciall writs; but when it is ſpoken generally ot the regiſter it is 


Vide Set. 88. 04. 96. 101. 155, 
234. 318. 383. 412. 420. 433. 
514. 643. 644. 657. 660. 692. 
702. 729. 


meant of the regiſter originall. For the antiquitie and excellencie of this booke, ſee in m 
pretace to the eight part of my Commentaries, This excellent booke our author vouchet 
divers times in theſe bookes, and fo doth he divers other authorities in law of ſeveral kinds, 
but with this obſervation, that he citeth no authoritie, but when the caſe is rare or may ſeeme 
doubtfull, which appeareth in this, that he putteth no cafe in all his three bookes but hath 
warrant of good authoritie in law, For he knew well the rule, that per/picua wera non ſunt 
probanda. And the like obſervation is made of juſtice Firzherbert in his booke of natura bre- 
di, that he never citeth authoritie, but when the caſe is are or was doubtfull to hun, The 
authorities which our author hath cited in his three bookes I have collected. 

Sect 


(1) See 1. Bulſtr, 296. where the earldom of Arundel is mentioned as an inſtance of an earldom by preſcription. In this caſe 
many curious particulars concerning the konur of Petzvorth are mentioned. 
(2) Baron by xvrit takes grant of the ſame barony by patent. This determines his barony by writ. Otherawiſe it it, if the barony by ⁊urit 


«was ſuſpended, 11. Co. Lord Delaware's caſe. Hal. MSS.—But the dottrine of extinguiſhing a barony by writ by acceptance of a 
patent-barony ſeems queſtionable; for it ſuppoſes a right to turrender the barony by writ. See in Show. Parliam. Caſ. z.Lord Pur- 
deck's caſe, in which the houſe of lords adjudged, that the dignity of a viſcount could not be ſurrendered by a fine. 

(3) This doctrine is certainly true with reſpect to baronies by 2vrit ; becauſe, as lord Coke obſerves, the blood of the perſon: 
fummoned is not ennobled, till he takes his ſeat in parliament. But the caſe of nobility by /etters patent is different, for by them 
the creation is perfect, and the blood is ennobled without fitting: and therefore, in lord Banbury's caſe, the court of king's bench 
held, that a peerage claimed under letters patent is not triable by the record of parliament, but mult be queſtioned by pleading nor 
conceſſit. See the King and Knollys, 1. L. Raym. 10. 

(4) Nota, as to precedence of foreign dukes, earls, & c. it differs not, though they hade not voice in parliament, But a Scotch or Iriſh earl 
ſummoned to parliament here ts as an Engliſh earl, as the earl of Angus. See the case of the dutcheſs of Suffolk. Hal. MSS. —See turther 
as to precedency in general, 4. Inſt. 362, and Pryn. on 4. Init. 323. and as to the precedency of Irith peers, ſee a tract by the late 
curl of Egmont. 

(5) See 14. H. 8. 42. Dy. 79. 

(6) But in ſome books it is ſaid, that if a woman noble by birth marries one of inferior nobility, ſhe ſhall be ſtyled by the dig- 
nity of her ſecond huſband. Dutcheſs of Süffolk's caſe. Ow. 82. See S. C. O. Bendl. 37. 

(7) It has been ſuppoſed, that a man may be noble during the life of another. 52. H. 6. 29. by Danby. 

(8) As to the degree of baronet, it is parcel of the name; and therefore capias again I. S. or I. S. knight, where he is baronet, cannot 
fake I. S. baronet. Ney n. 382 Sir Richard Lucye's caſe . Tr. 10. Car. B. R. Cro. n. 6. Sir Henry Ferrer's caſe. The king cannot create 
a dignity with a meſne between baron and baronets. 9. Jac, 13. Co. u. 51. Hal, MSS, See Noy. $7. Cro, Cha, 371. and 12. Co. 81, 

(9) See 2. Inſt, 29. 50, 
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VL de tiels cbo- 


if ſes, de queux 


© home poit aver un ma- 


© nuel occupation poſ- 
ion ou reſceit, ficome 
des terres tenements 
” rents et hujuſmodi, la 
* home dirra en count 
” countant, et en plee 


ledant, que un ticl 


: fuit ſeiſie en ſon de- 


* meſne come de fee. 
* Mes de tiels choſes, 
due ne giſont en tiel 
Manuel occupation, 
Fc. ficome de advow- 


en deſgliſe et huiuſ- 


modi, la il dirra, que 


* al fuit ſeifie come de 


fee, et nemy en ſon 
demeſne come de fee, 
et en Latin il eſt en 
lun cas, quod talis ſei- 


ſitus fuit, &c. in do- 


&c. ut de feodo. 


quia non plac et. 


Of Fee ſimple. 


Seck. 10. 
AN of ſuch things, 


whereof a man 
may have a manuell 
occupation poſſeſſion 
or receipt, as of lands 
tenements rents and 
ſuch like, there a man 
ſhall ſay in his Count 
Countant and Plea 
Pleadant, that ſuch a 
one was ſeiſed in his 
demeſne as of fee. But 
of ſuch things, which 
do not lie in ſuch Ma- 
nuall occupation, &c. 
as of an Advowſon of 
a Church and ſuch 
like, there he ſhall ſay, 
that he was ſeiſed as 
of fee, and not in his 
Demeſne as of fee. 
And in Latine it is in 
one Caſe, Quod talis 


ſeiſitus fuit in dominico 
minico ſuo ut de feo= ſuo ut de feodo, and in 
do, et en lauter caſe, the other Caſe, Quod 
quod talis ſeiſitus fuit, talrs ſeifitus fuit, &c. ut 


defeods. 


| courage et cure de ceo apprender. And for this cauſe this word 
Jula bene placitate ſuper omnia placet ; and it is not as ſome have ſaid, ſo called per antiphraſin, 


Sect. 10. 


17 


N count conntant, Count (Doctr. Pla. 83.) 


i. e. narratio cometh of the 
French word conte, which in 
Latyne is narratio, and is vul- 
garly called a declaration (1). 

he original writ is accordin 

to its name breve, briefe ins 
ſhort; but the count, which 
the plaintife or demandant 
makes, 1s more narrative and 
ſpacious and certaine both in 
matter and in circumſtance 
of time and place, to the end 
the defendant may be com- 
pelled to make a more direct 
anſwer; fo as the writ may 
be compared to logicte, and 
the count to rhetoricke ; and 
it is that which the civilians 
call a /ibell, And in that an- 
cient booke of the Mirror of 
Juſtices, lib. 2. cap. des loiers, 
contors are ſerjeants ſkilfull in 
law, yo 3 of the _—_ 
as of the princi „ an 
in W. 2. ca. on tapes 
ſerjant counter (2). 

En 2 pledant. 
Placitum. Here Littleton teach - 
eth leading in this 

1 ich be his third 

ke and chapter of Con- 
firmation, ſect. 534, he thus 
ſaith, et /aches mon fits, que eff 
un des pluis honorables — 
bles et profitable choſes en no- 
Are ley, de aver le ſcience du bien 
pleader en actions reals et per- 


ſoneli; et pur ceo, eo toy coun- 


aile eſpecialment de metter ton 
citum is derived d placendo, 


Seiſie; Seifitus commeth of the French word eu, i. e. paſſeſſo, ſaving that in the com- 
mon 1 ſeiſed or ſeifin 18 properly applyed to freehold, and poſleſſed or poſſeſſion properly to 
goods and chatte!s; although ſometime the one is uſed inſtead of the other. | 


En fon demeſne come de fee, in Dominico ſuo ut in feodo. puninicun 


is not onely that inheritance, wherein a man hath 


roper dominion or owner-ſhip, as it is 


diſtinguiſhed from the lands which another doth hold of him in ſervice, but that which is 
manually occupied, manured, and poſſeſſed, for the neceſſary ſuſtenation, maintenance, and 
ſupportation of the lord and his houſhold, and ſavoureth de domo, of the houſe, either ad men- 


Mirror des Juſtices. 


W. 2. cap. 29. 


(Poſt. 303.) 


Bract. lib, 4. fol. 263. Idem 
lib. 5. fol. 372. Britton fol. 
205. 206, Fleta lib. 5. Cap. 5. 
Stanf. Prar. 8. Pl. Com. fol. 
191. Wiroteſley's caſe. 
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ſam, tor his or their bord, and ſuſtentation, or is — received, (as rents) for bearing and 

detraying of nece charges publike or private, Of theſe, ſaith our author, he ſhould 

plead, that he is ſeiſed in dominicoſuo ut de feodo, i, e. de feodo dominicali, ſeu terra dominicali, 

Jeu redditu dominicali; which is as much as to ſay demeyne or demaine, of the hand, i.e. manured 

by the hand, or received by the hand; and therefore he calleth it manuall occupation, poſſeſſion 

or receipt (3). And in Domeſday demeane land is called inland, as for example, 4 bovata terra Domeſday. 
de inland, et 10. bovatas in ſerwitio. 


En tiel Manuel occupation, Sc. There is nothing in our author but is worthy 


0 


(1) As to the form of a count or declaration, and all other particulars concerning it, ſee Com. Dig. Pleader. C. The whole 
of lord chief baron Comyn's work is equally remarkable for its great variety of matter, its compendious and accurate ex- 
preſſion, and the excellence of its methodical diſtribution ; but the title Pleader ſeems to have been the author's favourite one, 
and that in which he principally exerted himſelf. 

() See further on the antiquity and dignity of ſerjeants at law, Blackſt Com. 5th ed. v. 1. p. 24. & v. 3- p. 26. and the books 
there cited, particularly Forteſc. De Laud. Leg. Ang. c. 50. Spelm. Gloſſ. 335- Pref. to 10. Co. 2. Inſt, 214. Dugd. Orig. Jurid. 
and a tract by the late Mr. Serjeant Wynn, which was printed in 2765. To theſe add Waterh. Comment. on Forteſc. 236. 
£37. and $547. to 563. where the author is ſo full and explanatory on the ſame ſubject, that what he has collected may very well 
be deemed a treatiſe upon it. Mr. Waterhouſe, though a very prolix as well as extravagant writer, one who too frequently 
exhauſts himſelf, and diſguſts his readers, by tedious uſeleſs and ill-timed digreſſions, appears to have been a man of conſider- 
able learning; and his collections, relative to the antiquities of our law, may ſometimes be reſorted to with great advantage, 
and may very much facilitate the labours of more judicious and able inquirers, : 

(3) Vide the diverſity between count and plea in ſome caſes. In debt for rent the plaintiff ball count, that he leaſed without ſhewing 
Se:jin or ſeiſin in demeſne. 21. H. 7.26. So in Formedon, quod I. S. dedit. 3. E. 3.35. 8. E. 3. 16. 3. E. 3. 59. 15- E. 4 37. But 
in counting deſcent in aurit of entry, he ought to plead ſrifen, and in pleading a gift in tail he ought to alledge ſeiſin in demeſne. 18, H. 6. 
24. 15. E. 4. 17. Hal. MSS. Seefurther on pleading ſeiſin in demeſne. Poſt. 17: b. 
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Lib. 1. Cap: 1. Of Fee ſimple. Sect. 10. 


of obſervation. Here is the firſt (Se.) and there is no (c. ) in all his three bookes (there being 
as you ſhall perceive very many) but it is for two purpoſes, . Firſt it doth imply ſome other ne. 
ceſſary matter. Secondly, that the ſtudent may together with that which our author hath ſaid 
inquire what authorities there be in law that treat of that matter, which will worke three no- 
table effects: firſt it will make him underſtand our author the better: ſecondly, it will ex- 
ceedingly adde to the reader's invention. And laſtly, it will faſten the matter more ſurely in his 
memory, for which purpoſe I have for his eaſe in the beginnning ſet downe in theſe Inſti- 
tutes, the effect of ſome of the principal authorities in law as I conceive them concerning the 
ſame, In this place the (Sc.) implyeth poſleſſion or receipt, and ſuch other matter as appeareth 
by my notes in this ſection. As for the authorities of law, you ſhall find the effect of them in this 
ſection, and the like of the reſt ot the (S.) which you ſhall find in the ſections hereafter menti- 
oned, omitring thoſe (tor avoyding of tediouſneſſe) that either are apparent, or which are expla- 
ned in ſome other places, wiz. ſect. 20. 48. 102. 108. 120. 125. 136. 137. 146. 149. 154. 164. 
166. 167. 168. 177. 179. 183. 184. 194. 200. 202. 210. 211. 217. 220. 226, 233. 240. 242. 
244. 245. 248. 262. 264. 269. 270. 271. 279. 320. 322. 323. 325. 320. 327. 329. 330. 335. 
336. 341. 347. 348. 349. 350+ 352+ 355+ 356. 359. 364. 365. 374.375. 377+ 381. 384. 389. 
393. 395+ 397+ 399+ 401. 402. 410.417. 428. 433. 447+ 449+ 40. 470. 471. 477+ 483. 489. 
500. 501. 522. 532. 5 62. 65 3. 550. 558. 562. 578. 591. 592. 693. 594. 003. 613. 624. 625. 
630, 632. 634. 637. 638. 648. 659. 660. 661. w- 687. 693. 700. 718. 745. 748. 749. All 
fk 


which I have obſerved and quoted here once tor all tor the eaſe of the ſtudious reader (1). 


Britton 205. 206. N F'eta Ut ae feodo. Where (/ is not by way of ſimilitude, but to be underſtood poſitively 
1 6. cap. 5. 14: Mb. 3 cap. that he is ſeiſed in fee, And ſv it is where one pleads a deſcent to one ut filio et hered;, that is, 
5 to Io. S. that is ſonne and heyre, et fic de cateris, where (ut) denotat ifſam weritatem, 


[i] 7. k. z. 63. 24. E. 3. 74. Sicome de advouſon. Of an advowſon [7] wherein a man hath as abſolute ownerſhip 
= > 6. 3 ws. * . and propertie as he hath in lands or rents, yet he ſhall not pleade, that he is ſeiſed in dominico ſuo 
. Zane ü T. scene wt feeds (2) becauſe that inheritance, favouring not de domo, cannot either ſerve tor the ſuſten- 

tation of him and his houſhold, nor any thing can be received for the ſame for defraying of 
(bear. Plac, 287, Pct 89. charges. And therefore he cannot ſay, that he is ſciſed thereof in dominico ſuo de feodo, 
388.) whereby it appeareth how the common law doth deteſt ſimony and all corrupt bargaines for 
[+] 6. Co. gr. Boſwel's caſe, Preſentations to any benefice, but that [4] idoxea perfona tor the diſcharge of the cure ſhould 

be preſented freely without expectation of any thing: nay fo cautious is the common law in 

this point, that the pl. in a % impedit ſhould recover no damages for the loſſe of his preſen- 
10 8. E. 2. Preſentment al Eg- tation untill the ſtatute of W. 2. cap. 5. (3) And that is the reaſon that gardian in ſocage [I] 
iſe 16. 5. E. 3 39. 27. E. 3. ſhall not preſent to an advowſon, becauſe he can take nothing for it, and by conſequent he 
89. 29. E. 3.5. 31. F. 3. Eſto- cannot account for it. And by the law he can meddle with nothing that he cannot account 
7% ( 89. 344-0.) for. [m]. And in a writ of right of advowſon, the patron ſhall not alledge the explees or 


n taking of the profits in himſelſe but in his incumbent. And hereby the old bookes ſhall be 
Feta lib. 5. cap. 5 the better underſtood, 2. Bracton, lib 4. tract. 3. cap. nu. 5. E autem domi nicum quod quis ha- 


bet ad menſam, et proprie, ficut ſunt Boordlands Anglice, And Fleta lib. 5. ca. 5. A autem do- 
minicum propria terra ad menſam aſſignata, Dominicum etiam dicitur ad differentiam ejus quod te- 
netur in ſerwvitio. But of an advowſon and ſuch like he ſhall plead, that he is ſeiſed de advoca- 
tione ut de feodo et jure (4). | 


Advowſon. Adwvocatio, ſignifying an advowing or taking into protection, is as much 

5175 as jus patronatus. Sir William Herle in 7. E. 3. fol. 4. ſaith, that it is not long paſt, that a 
45: E. 3. 4. man did know what an advowſon was, but, when a man would grant an advowſon he granted, 
ecclefiam the church, and thereby the advowſon paſſed, vide 45. E. 3. 5. But ſurely 

the word is of greater antiquity, for in the regiſter there is an originall writ de redo advoca- 

tionis, and in the originall writ of aſſiſe de darreine preſentment the patron is called advocatus. 

[D] Vide W. 2. ca. 5. And fo doth [o] Bratton call him. Advocatus autem dici poterit ille, 


J Bra. lib. 4. fo. 240. 
2] Fleta lib. 5. cap. 14. 


: a W.'2. ca. 5. ad quem pertinet Jus adwvocationis alicujus, ut ad ecclefiam praſentet nomine proprio et non aliens, 


And [y] Fleta lib. 5. cap. 14. agreeth herewith almoſt zoridem werbis: advocatus oft ad quenz 
pertinet jus advocationis alterins ecclefic, ut ad ecclefiam nomine proprio non alieno polſit E e 
11 And [] Britton cap. 92. The patron is called awozv, and the patrons are called advocat-, 
* ] 33. H. 6. 11, b. per Pitt. for that they be either founders or maintainers or benefactors of the church, either by build- 
14. H. 6. 16. per Newton, 41. ing dotation or enereaſing of it, in which reſpect they were alſo called patroni, and the advow- 
E. 1. droit 68. 6g. F. N. B. 31. fort jus patronatus. | 

b. 10. Co. 135. 136 R. Smithe's And it is to be underſtood that there is a great [r] diverſity. inter advocationem medietatis ec- 


OS 2 oe ej 8 clefie, Ec, et medietatem advocationis ecclefice (5), and of their ſeverall remedies for the ſame. 


Dower 163. For the advowſon of the moity is, when there be ſeverall patrous and two ſeverall incum- 
(4. Co. 75. 5. Co. 102. 2. Inſt, bents in one church, the one of the one moity thereof, and the other of the other moity, and one 
375+) | | part 


(1) See in fol. 22. a. the note in reſpe& to lord Coke's obſervation on Littleton's uſe of voa, &c. and like expreſſions. 
(2) And yet in 34. H. 6. 34 one pleads, that the king was ſeiſed in his demeſne as of fee of an adyowſon in groſs.—See 
alſo 26. E. 3. 64. b. where ina writ of right of advowſon by an abbot againſt the counteſs of Ormond, the plaintiff counts, that 
one R. was ſeized in bis demeſne as of fee and right, and it was held good, If a church be impropriate, the impropriator 
may plead ſeiſin in his demeſne as of fee. Plowd. 503.—(3) Adwvowwſon aſſets. Recovery in walue for advowſon ſhall be 124. for 
every mark Uthe church is worth by the year.] 8. E. 2. Recovery in value. 11. Hal: MSS. The words between the brackets 
are added from Fitzh. Abr. As to an-advowſon's being aflets and valuable, ſee Poſt. 374. b. and the note there given 
on the ſubje&t.—(4) Office de balliva parci vel hundredi not dezeſne, yet the eſplees all be laid. 7. E. 3. 63. 8. E. 3. 55. Corody 
not demeſne. 17. E. 2. Nuper obiit 12. Tithes whether demeſne, Dy. 85. One grant @ rent-charge, the grantee brings annuity, and 
declares of a grant virtute cujus fuit ſeifitus in dominico ſuo ut de feodo. Ry ſome this is elefting to have it as a rent-charge, 
3. E. 6. Dy. 65. But ruled contra, and the pleading good in ſubſlance. M. 43. 44. Eliz. B. R. Caſe of Dean of Rochefler, Ney 
u. 162. M. 11. Car. B. R. Cro. u. 24. Sprint and Hickes 2. Bu 148, Hal. MSS. The dean of Rocheſter's caſe is in Noy. 37. 2. 
And. 06. & Ow. 73. — A man intitled to a road pleads ſeifin of it in dominico ſuo ut de feodo et in jure. 3. H. 6.7. In native habende 
eſplees alledged, and yet the count for the villein only de feodo et jure. 39 H. 6. 32.—Where a rever/ion depends on an eſtate for 
years, there pleading either ſeiſin in demeſne as of fre, or ſeiſin as of fee, will be good ; but if the reverſion be on an eſtate of 
freehold, only ſeiſin in demeſne can be pleaded. Plowd. 191. a. See accord. Dy, 101. in Culpepper's caſe. It is ſaid, that a re- 
verſion or remainder belonging to the king's tenant in capite formerly intitled the king to wardſhip, though the ſtatute 17. E. 
2. de prarrogativa regis cap. 1. ſpeaks of lands of which the tenant dies ſeiſed in dominico uo ut de feodo. Stanf. Prærog. 8. a. 
Plowd. 11. See farther as to pleading ſeiſin in demeſne ante 17. a. n. 3. Standf. Prærog. 8. a. 14. a. Doctrin. Plac. 287, & Com. 
Dig. Pleader. C. 35 —(5) But note, that this diverſity doth not hold in the caſe of a rectory; for in Holland's cafe, 40. Co. 75. the 


pleading was ad medietatem rectoriæ, Whereas it thould have been ad rectoriam medietatis, and yet it was taken by the court to 
be the ſame in effect. 
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Lib. 1. Of Fee ſimple. Sect. If. 18 


part as well of the church as of the towne allotted to the one, and the other part thereof to 
the other; and in that caſe each patron it he be diſturbed ſhall have a quare impedit, quod per- 
mittat ipſum praſentare idoneam perſonamad medietatem eccleſie (1). 

But if there be two coparceners, and they do agree to preſent by turne, each of them in 
truth hath but a moity of the church, but tor that there is but one incumbent, if either of them 
be diſturbed, ſhe ſhall have a guare impedit, &c. præſentare idoneam perſonam ad ecclefiam; for 
that there is but one church and one incumbent, and fo of the like (2). But in /] the ſaid cafe 
of two coparceners one of them ſhall have a writ of night of writ of advowſon de medietate advo- droit 68. 69, F. N. B. 31. b. &33- 
cationis; tor in truth ſhe hath but a right to a moity ; but in the other caſe, where there be two 4. 5. H. 7 8. 1. E. z. 3. 75. 

trons and two incumbents in one church, each of them ſhall have a writ of right of advow- 76. 7. E. 3. 327. 8. E. 3. 425- 

on de adwocatione medictatis. E. All. Þ 33* 14. tl. 4 10. 33. 

And as there may (as hath beene faid) be two ſeverall parſons in one church, ſo there . . 196. 
may be two that may make but one parſon in a church, [L] Britton ſaith, # a/tun e/zli/e 
ſoit done a divers b er un ſole avove, nul ne ſe pura pleadre per afſiſe de juris utrum ne nul 
eftre implede ſaus lautre, &c. And therewith agreeth Fleta, [x] tem licet aliqua ecclefia divi- [a] Fleta lib. g. ca. 19. 
fa fuerit inter duos, five bona ſua habeant communia five ſiparata, dum tamen unicum habeant ad- 
wocatum nullus corum fine alio agere poterit vel implacitari. And Fitzh. ſaith, that two preben- 
daries may be one parſon of a church, who ſhall joyne in a juris utrum, fo as one rectory 
may be annexed to two ſeverall prebends, and both of them make but one parſon, But 
where one is parſon of the one moity of a church and another of the other moity, as hath been F. N. B 
ſaid, there one of them ſhall have a Juris utrum againſt the other, and in the writ ſhall name * * * 49: Pe 
him perſona medictatis ecclefia, c. But tor avoyding of ſuſpicion of curiofitic if we ſhould 
proceed any further herein, we will attend what Littleton will further teach us, 


(10. Co. 135. F. N. B. 33.) 


LJ Britton for 245. 31. E. 1. 


[LI Britton fo, 235. 


F. N. B. 49. o. 


Sect. 11. 


T nota, que ND note that a HIS doth extend as 
þ N n cannot h L well to fee ſimples con- 
ome ne Po. aver ma aVe gitional and qualified, as to 


pluis ample ou pluis a more large or great- fee ſimples pure and abſolute. 


: 5 . . For our author ſpeaketh here 
8 render eſt ate den- er eſtate of inheri of the 41 and great- 


heritance, (3) que fee tance than fee ſim- neſſe of the eſtate, and not of + 


ſimple. ple. the perdurableneſſe of the 


ſame. And he, that hath a 
fee ſimple conditionall or qualified, hath as ample and great an eſtate, as he that hath a fee 
ſimple abſolute, ſo as the diverſity appeareth betweene the quantity and quality of the 
eſtate. 

From this ſtate in fee ſimple, eſtates in taile, and all other particular eſtates are derived, 
and therefore worthily our author beginneth his firſt booke with tenant in fee ſimple, for 
@ principalioribus ſeu dignioribus o inchoandum. 
Ne poit aver pluis ample ou griender eſtate, &c. For this cauſe two [a] fee 
| n f ra od > 7 Pl. Com. 349. and 248. 19. 
ſimples abſolute cannot be of one, and the ſelfe- ſame land. If the king make a gitt in taile, H. 8. Dier 4. 29. H. 8 Deer. 33. 
and the donee is attainted of treaſon, in this caſe the king hath not two fee fimples in him, i. 16. Eliz. Dier 330. 2 Marie Dier 
the ancient reverſion in fee, and a fee ſimple determinable upon the dying without iſſue of te- 07. —_ ny Pa. 38 Eli. 
nant in taile, but both of them are conſolidated and conjoined together (4). And ſo it is, if ſuch 5 — == 48 — 
a tenant in taile doth convey the land to the 8 his heires and ſucceſſors, the king hath but Liacolnae, Huſſey and others Deff. 
ore eſtate in fee ſimple united in him, and the king's grant of one eſtate is good, and ſo was 15. E. 4. 6. 8, 


it adjudged in the court of Common Pleas. And yet in ſeveral perſons by act in law, a rever- 


fion may be in fee ſimple in one, and a fee ſimple determinable in another by matter cx I 
fatto; as if a gift in taile be made to a villeine, and the lord enter, the lord hath a tee ſimple 

ualified, and the donor a reverſion in fee (5). But if the lord inteoffe the donor, now both fee 
— are united, and he hath but one fee ſimple in him. But one fee ſimple cannot depend (Plowd. 559. Dy. 4. & 12. Co. 
upon another by the grant of the partie, as if lands be given to A (6), ſo long as B hath heires of Jam. 590. Finch. Bo. ed. 114. 
his body the remainder over in fee, the remainder is voyde (7). 1. Ro, Abr. 827. Dy. 156. b.) 


Sect 12. 


TEM purchaſe AI. 8 0 purchaſe is PU in Lain & cl: 


eft appel la poſe called the poſſeſ- 7c. aquiro, tor ſo 1 find it 
ſeffion des terres ou ſion of lands or tene- in the original regiſter 243. 


In terris vel tenementis, que 

vir 

(1) Accordingly in Smith's caſe 10. Co. 135. b. it was agreed, that quare impedit preſentare ad medietatem eceltſſæ, ſhall only 
be when there are two ſeveral patrons and two ſeveral incumbents of diſtinct parts 0 the ſame church ; but in that caſe the 
court implied as much, becauſe the count alledged a ſeiſin de advocatione medietatis. In Windlor's caſe Cro. Eliz. 686. where 
the count was of the advowſon of tau parts, the court held the declaration to be bad; but then it was, becauſe by other parts of 
the declaration it appeared, that the church was entire, and that there was but one incumbent, and conſequently that the 
plaintiff's title was to two parts of the advowſon, and not to an advowſon of two parts.—(2) See further on this ſubject Doder Ad- 
vowſ. 21. 2. Leon. 36. Dy. 78. b. & 299. W. Jo. 446. & Will. vol. 2. page 225. & 231,—(3) Ou inheritance, L and M. Roh. P. 
and Red. (4) See acc. Cro. Eliz. 59. Hob. 323. & W. Jo. 6.—7 king all be ſaid to be in, in _ of  reverter, and 
ſhall avoid leaſes by tenant in tail. Plowd. 552. Tr. 2. Car. Rot. 730. and adjudged H. 3. Car. Hutt, n. and Crook n. 4. Sir Thomas Holt's 
caſe. A, tenant jor life, remainder to B his ſon and heir apparent in tail, remainder to A's right heirs. A grants rent- charge to C, and 
tas heirs, A and B levy fine to the wſe of A and his heirs, A enfeoffs D and dies, n Bu iſſue B and ruled, that D ſhall hold c 71 for 


by the fine he has a fee conſolidated in him ; which quzre. For M. 10, Jac. B. R. Bulfir. u. 35. in Errington's caſe, A and B his 1vife 
tenants in tail ſpecial, remainder to the right heirs of A, have — a fon and a daughter ; the ſon by indenture makes leaſe for 49 years 
to commence after the mother s death, the father being dead; the ſon dies without iſſue ; the daughter levies a fine to I. S. the mother 
dies; and although this leaſe is partly derived out of the fee fimple, and by the fine I. S. had a conſolidated fee, yet, becauſe the daughter 
vas not liable to the leaſe, conſequently the conuſee ſhall not be liable to the wy long as the tail continues. Vid M. 6. Jac, B. R. n. 22. 
Nedham's caſe. Tenant in tail, remainder to the king, is attainted of treaſon. The king Hall not be in, in point of remainder, but as long 
as the tail continues ſhall be in under tenant in tail, and ſubject to his charges, and ſo it differs from Walfingham's caſe, where the king had 
the reverſion. Parudine's caſe. Hal. MSS.—See Sir Thomas Holt's caſe in Hutt. 96. and Cro. Cha. 103, and Errington's caſe in 
2. Bulſtr.42z. As to Nedbam's caſe and Paradine's caſe, I take them to be the ſame, and the reader will find it reported by the 
name of Poole and Nedham Velv. 149.—(5) See Acc. Poſt. 117. a-—(6) The words and his heirs ſeem wanting here.—(7.) Acc. 
10. Co. 97, b. Sec an obſervation on this doctrine by lord ch. juſtice Vaughan, who ſeems to queſtion it, Vavgh. 269. 270. 


Lib. t. Cap. 2. Of Fee ſimple. Sect. 13, 


wiri et mulieres conjunflim ac foemements que home ments that a man hath 


' lib. * ſ 1. 65 A tifitverunt Sc. Bratton calleth . . .* - 
14 Ce bb. 3. 3p. . Brit, it pergwifitum; andby[þ)Clan- ad per ſon fait, ou per by his deed or agree 
c. 33- fo. 84. K 121. vill it is called gs or fer- agreement, à quel ment, unto which poſ- 
61, Ro. Abr. 827.) qnifitum, 


A purchate is eyes in- poſſeſſion il ne avient ſeſſion be commeth 
tended by title, and moſt pro- per title de diſcent de not by title of deſcent 


perly by ſome kinde of con- yy} de ſes anceſters, from any of his anceſ- 
veyance either for money or 


f ſome other conſideration, or 0 de ſes couſins tors, or of his cou- 
freely of gift; for that is in ayes per ſon fait de- fins but by his owne 
law alſo a purchaſe (1). But a deed 
deſcent, becauſe it commeth meſne. ccd. 

; meerely by act of law, is not ſaid to be a purchaſe; and accordingly the makers of the act of 
$1. Com. Wimbiſkey's cafe 47. Parliament in 1. H. 5. ca. . ſpeaketh of them that have lands or tenements by purchaſe or deſ- 
b. 1. II. 5. cop. 5. cCeßnt of inheritance. And ſo it is of an eſcheate or the like, becauſe the inheritance is caſt upon, 

or u title veſted in the lord by act in law, and not by his own deed or agreement, as our author 
here ſaith (2). Like law of the ſtate of tenant by the courteſie, tenant in dower or the like. But 
ſuch as attaine to lands by meere injury and wrong, as by diſſeiſin, intruſion, abatement, uſ- 
urpation, &c, cannot be faid to come in by purchaſe, no more then robbery, burglarie, py- 
racy or the like can juſtly be termed purchaſe (3). 


(Cro. Jam, 366. Poſt. 27. 2. 3- f a nobleman, knight, eſquire, &c. be buried in a church, and have his coat armor and 
Inſt, 202.) pennions with his armes, and ſuch other enſignes of honour as belong to his degree or ordet, 

; ſet up in the church, or if a graveſtone or tombe be laid cr made, &c. for a monument of him, 
[c] 9. H. 4. 24. e] in this caſc albeit the frechold of the church be in the parſon, and that theſe be annexed 


: cities i Con; © the freehold, yet cannot the parſon or any take them or detace them, but he is ſubject to an 
33 Jo d action to theheire, and his heires in the honour and memory of whoſe anceſtors they were fet 
[4] B. Catlanzeus fol. 13. Cone. up (4). And fo it was holden, Mich. 10 Ja. and herewith agreeth the lawes [d] in other coun- 

2. 30. E. 3. 2. & 3. 39. E. 3. 6. tries. Note this kind of inheritance. And fome hold that the wife or executors, that firit ſet them 
. 10. . H. 5. tit, Executors up, may have an action in that cafe againſt thoſe that detace them in their time (5). And note 
108, tit, Deſcent Br. 43. 9. E. 4+ that in ſome places chattels as heir-loomes, (as the beſt bed, table, pot, pan, cart, and other dead 
o chattels moveable) may go to the heire(6),and the heire in that caſe may have an action for them 

at the common law, and ſhall not ſue for them in the eccleſiaſticall court; but the heire-loome 


[e] vide 28. H. 8. 24- is due by cuſtome and not by the common law (7). And the [e] ancient jewels of the crowne 
(12. Co. 104.) are heire-loomes, and ſhall deſcend to the next ſueceſſor, and are not deviſable by teſtament. 


An heire-loome is called principalium or hereditarium, 
Conſuetudo hundred de brrerftrd in Com” Oxon” eft, Moe heredes tenentorum infra hundredum 
Int.adjudicata coram rege Tr. 41, Pr edictum exiſtentium poſt mortem anteceſſorum ſuorum habebunt, Tc. principalium, Anglice an heire- 
E. 3. lib, 2. fo. 104. in Theſaur. loome, wiz. De quodam genere catallorum, utenſilium, Ec. optimum plauſtrum, optimam carucam, op- 
Sea. 241. 242+ cc. timum ciphum, Se. i 


Our author hath not ſpoken of parceners in this chapter, for that he hath particular chap- 
ters of the ſame, ; 
Grades Parentelz, &c. 


CHAP. 2. Sect. 13. 


TENA en fre TENANT in EN AN in fee 


1 2 Tellizm, or fro. 7 1 per ; taile is by force 
Mirror cap. 2 . 15. & cap. dum ftalliatum, is derived o | 
3. ſect. "ag | the French word tailler ſcin- te rce de te jt atute of the ſtatute of WY. 


(Poſt. 22. a.) * dere; for ſo Littleton him- de Weſt. 2. cap. 1. 2. cap. 1. for before 
ſelfe in this chapter, ſect. 18. car devant le dit the ſaid ſtatute, all 
ſaith. a . . 
flatute, touts en- inheritances were fee 
Le Statute de W. 2. heritances fuerent imple; for all the 


Fhis ſtature | was wade in fee ſimple; car gifts which be ſpe- 
13. E. 1. and is ca eſt. 2. 1 1 
. les dones que cified in that ſta- 


holden at Weſtminſter, and ſont ſpecifies deins tute were fee ſimple 


Meme 

(1} In Plowd. 11. Saunders arguendo ſays, that one may have land by purchaſe three ways, by bargain or gift for — 
by gift without any recompenſe, and by way of remainder.— (2) The abbot of Fountains of the order of Cilercians efore the council 
of Lateran makes a feoffment, and the land eſcheats to him after the council of Lateran. It ſeems, that he ſhall not be charged with tithes, 
becauſe it is not a purchaſe. Quære. M. 7. Jac. B. R. Dickſon and Waller Hal. MSS. It was decreed by the general council ot 
Lateran in 1215, that the privilege of exemption from tithes, enjoyed by the Ciſtercians and other religious orders, ſhould not 
extend to lands purchaſed after that council. Ne occafione privilegrorum fuorum ecclefie ulterius pregraventur, decernimus, ut de ali- 
ents terris et a modo acquirendis, &c, decimas perſol vant, &c. Gibli. Cod. iſt ed. v. 2. p. 700. 701. This explains the caſe cited by 
Lord Hale.—An eſcheat in appearance participates of the nature both of a purchaſe and a deſcent z of the former, becauſe ſome act 
by the lord is requiſite to perfect his title, and the actual poſſeſſion of the land cannot be gained till he enters or brings his writ of 
cheat; of the latter, becauſe it follows the nature of the ſeignory, and is inheritable by the ſame. perſons ; but frikly ſpeaking an 
eſcheat is a title neither by purchaſe nor deſcent It ſhould be — ered, that though the lord muſt do ſome act to put himſelt into 
the actual poſſeſſion ; et bis 7i/le to take poſſeſſion commences immediately on the want of a tenant, and this title is veſted in him 
without waiting for his own deed or agreement, and as much by mere att of law as the title of an heir is in the caſe of a deſcent ; and 
therefore both titles are equally excluded from being purchaſes. On the other hand, eſcheat is not a title b deſcent ; for the 
lord tikes in his capacity of lord of the — of which the land eſcheated was holden, and not as keir or by right of blood. 
Nor is it any objection to this way of conſidering the title by eſcheat, that the land eſcheated will be inheritable in the lord as 
land by purchaſe, where he has the ſeignory by purchaſe, and as land by deſcent where he has the ſeignory by deſcent; for the 
xeaſon of this is, not that the eſc heat is either a purchaſe or deſcent, but becauſe the eſcheat follows the ſeignory, from which the 
right to it is derived, as an accefſary to its principal. According to this view of the ſubject, inſtead of diſtributing all the ſe- 
veral titles to land under purchaſe and dejcent, it would be more accurate to to lay, that the title to land is either by 
purchaſe, to which the act or agreement of the party is eſſential, or by mere a# of law, and under the latter to conſider firſt de- 
ſcent, and then eſcheat, and ſuch other titles not being by deſcent, as yet like them accrue by mere act of law. See on this ſubject 
Blackſt. Comment, ed. 5. v. 2. p. 241.and 201,.-(3) See Acc. ante 3 b.—{4) See Cro. Jam. 367. 2. Bulſtr. 1 51. See too the ſeveral 
books cited in Vin. Abr. Deſcent E.—(5) See Acc. 12. Co. 104. where it is ſaid, that afterwards the heir of the perſon, in honour 
of whom the tomb is erected, ſhall have the action —(6)Heir-looms by cuſtom cannot be alienated by deviſe. See Polt 185. b. and 
. Vern. 253.—(7) However, perſonal property may be deviſed or limited in ſtrict ſettlement to one tor lite, with remaincer to ſons 
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L Lib. 1 . 

9 meſme le flatute ſuer- 
'Y ont feeſimple condition- 
4 al al common ley, come 
I appiert per le reſierſal 


LAI 


2 2 . 


„ 


de meſine leſtatute. Et 
ore per cel ſtatute te- 
nant en le taile eft en 
deux maners, ceſtaſca- 
voir, tenant en tale 
generall, et tenant en 
taile ſpecial. 


Warranties, fect. 746. 


Aurum wvidebatur, Sc. 


Of Fee taile. 


conditional at the com- 
mon law, as appear- 
eth by the rehearſall 
of the ſame ſtatute, 
And now by this ſta- 
tute, tenant in taile 
is in two manners, 
that is to ſay, te- 
nant in taile generall, 
and tenant in taile ſpe- 
ciall, 


Sect. 13. 


hath the name of the ſecond, 
becauſe another parliament 
was formerly holden at 
Weſtminſter in the third year 
ot the ſame king's raigne, 
which was called Weſtmin- 
ſter the firſt. And albeit ma- 
nie parliaments were after 
holden at Weſtminſter be- 
ſides theſe, yet were they two 
onely, propter excellentian, 
called the ſtatutes of Weſt- 
miniſter. And the aft intend- 
ed by Littleton is W. 2. ca. 1. 
upon which ſtatute our au- 
thor in the Inner Temple did 


learnedly read, whoſe reading I have. Of king Ed, 1. and of this ſtatute, Sir William 
Herle, chieſe juſtice of the court of Common Pleas, in 56. E. 3. 14. faith, that king E. 1. f. k. 3 14. 
3 was the wiſeſt king that ever was: and the cauſe of the making of this ſtatute was to pre- | 
ferve the inheritance in the blood of them to whom the gift was made. And in 9. E. 3. 22. 
he ſaith, that they were ſage men that made this ſtatute (1). See more of this in the chapter of 


5 -Y Of this eſtate taile it is ſaid, [a] Modus legem dat donationi, et tenend' eff ctiam conventio, 
4 quia modus et conventio wincunt legem: ut fi alicui cum nxore fiat donatio, habendium ct tenen- 
CY dum fibi et heredibus quos inter eos legitime procreabunt, ecce quod donator wult tales heredes in 
f hereditate paterna et materna ſuccedant, aliis haredibus eorum temotiori bus peni!its exclufts : et 
god woluntas donatoris obſervari debet, manifefte apparet per hac fatuta. Yuia antem dudum regi 


Devant le dit ſtatute [b] touts inheritances fueront fee ſimple. Here 


fee ſimple is taken in his large ſenſe, including as well conditional! or qualified, as abſolute, 


to diſtinguiſh them from eſtates in taile ſince the ſaid ſtature, Ita 
conditionalibus, it land had beene given to a man, and to the heires males of his body, the 


Betore which ſtatute of dons 


having of an iſſue female had beene no performance of the condition; but if he had ifſue 


1 male, and dyed, and the iſſue male had inherited, 
7 Le] for if he had died without iflue male, the donor ſhould have entred as in his reverter. 


yet he had not had a fee ſimple abſolute, 


By having of iflue, the condition was performed for three purpoſes ; Firſt, to alien: Se- 
condly, to torfeit: Thirdly, to charge with rent, common, or the like, But the courſe of 
deſcent was not altered by having iſſue (2): for it the donee had ĩſſue and died, and the land had 
deſcended to his ifſue [4] yet if that ifſue had dycd (without any alienation made) without iſ- 
fue, his collaterall heire ſhould not have inherited, becauſe he was not within the forme of the 


viſt, e. heire of the body of the donee. 


7] Lands were given betore the ſtatute in franke- 


4 marriage, and the donees had iſſue and died, and after the ue died without ifſue; it was ad- 


deſcents (3). 


judged, that his collaterall iſſue ſhall not inherite, but the donor ſhall re- enter. So note, that 
the heire in taile had no tce ſimple abſolute at the common law, though there were divers 


It lands had beene given to a man and to his heires males of his bodie, and he had iſſue 


tuo ſonnes, and the eldeſt had iflue a daughter, the daughter was not inheritable to the tee 


ſimple, but the younger ſonne per formam Doni. And ſo if 


land had beene given at the common 


law to a man and the heires temales of his body, and he had iſſue a ſonne and a daughter, and 
died, the daughter ſhould have inherited this fee ſimple at the common law(g) ; for the ſtatute of 
donis conditionalibuscreateth no eſtate taile, but of tuch an cſtate as was fee {imple at the com- 


mon law and is deſcendable in ſuch forme as it was at the common law. 


It the donce in taile 


had iſſue before the ſtatute, and the iſſue had died without iſſue, the alicnation of the donee at 
the common law, having no iſſue at that time, had not barred the donor. 
[2] Tf donee in taile at the common law had aliened betore any iflue had, and after had 
"Hue, this alienation had barred the iflue, becauſe he claimed a fee fimple ; yet if that iſſue had 
died without ĩſſue, the donor might re-enter, for that he alicned before any iflue, at what time he 
had no power to alien to barre the poſſibilitie of the donor. [V] But if ſeme tenant in taile had 
6:4 taken huſband, and had iflue, and the huſband and wife had aliened in tee by deed before the 
WO ſtatute, yet the iſſue might have had a formdon in deſcender (5) ; for the alienation was not law- 


kerits. 8. Rep. Painc's caſe. 


note. (4) In 1. Ro. 
he had iflue a male 
Aſl. 58. are Cited as a 


0 trine here is contra, and ſerjeant Rolle refers to it as being 
0 temale cannot inherit by cenveying her 


y 


ful: but otherwiſe it is, if it had beene by fine. And theſe things, though they ſeem ancient, 
8 are neceſſarie notwithſtanding to be knowne, as well for the knowledge of the common law, 
= + as for annuities and ſuch like inheritances, as cannot be intailed within the ſaid ſtatute, 
*- and therefore remaine at the common law. [i] If the king before the ſtatute of Donis 


cons 


daughters in tail, ſo as to be tranſmiſſible like heir-looms ; but the goods will be the abſolute property of the firſt tenant 
tail, and be contormable to all the other rules concerning executory deviſes, and cannot render the property unalienable longer 
than lives in being, and 21 years after. For caſes of heir-looms by deviſe and ſettlement, ſee Gower and Groſvenor, Barnad. 
\ 8 Ch. Rep. 54. Wyth and Blackman, 1. Veſ. 196. Duke of Bridgwater and Egerton, 2. Veſ. 121. Boon and Cornforth, 2. Velſ, 
5 Y 277. and Trafford, 3. Atk. 147.—See further on the ſubje& of heir-looms, Blackſt. Com. 5th ed. v. 2. p. 427. and Vin. Abr. 
: 4 Hetr-loom,—(1) However Lord Coke in other places finds great fault with the ſtatute de donis. See Polt. ry. b.— (2) 
2-0 Where the gift was ſpecial to one of the heirs of his or her body by a particular perſon, the courſe of deſcent was in ſome degree 
1 changed by the having iſſue; for after iſſue had, by conſtruction of law the land became deſcendible to all the heirs of the do- 
! 8 uee's body, whether they were the donee's iſſue by the perſon named in the gift or by any other perſon, and alſo liable to the 

$1 curteſy or dower of a ſecond huſband or wife. See Acc. Pain's caſe, 8. Co. 35- b. and Berkley's caſe, Plowd. 247. and the 
Fa next note, Lord Coke inters, that this was the common law from that part of the ſtatute de dons, or of Weitmintter the ſe- 
3 cond, which enacts, that from thenceforth neither the ſecond huſband nor the iſſue of a ſecond marriage ſhall have any thing in 
8 the caſe of ſuch a conditional gift. Nec habeat de cetero ſecundus vir hujuſmodi mulieris aliquid in tenemento fic dato per cauditione m 
2 toft mortem uxoris ſug fer legem Anglie, nec exilus de ſecundo wiro et muliere ſucceſſionem hereditariam. That at common law the 
b * having of iſſue thus enlarged the courſe of deſcent, where the N 
208 and the heirs of their two bodies, all the authorities agree; but it is ſaid, that the iſſue of a ſecond marriage could not inherit 
-"M where the gift was in frank-marriage, which was an implied conditional fee to the donees and the iſſue between them, and yet at 

* the ſame time we are told, that in this latter caſe the ſecond huſband might have curteſy. See 2. Init. 336. It will be difficult 


to give a reaſon why a gift to huſband and wife and the iſſue between them ſhould be ſo diſtinguiſned from a gift in frank-mar- 
riage, or why the huſband ſhould have curteſy, where the iſſue b 
ſeems to doubt this doftrine,—(;) 


gift was of an expreſs conditional fee to a man and woman 


him could not inherit. 


See the next note, where Lord Hale 
If gift be to huſband and wife and the heirs of their bedies, the iſſue by the ſecend marriage in- 
: It jeems, that a gift in frank marriage goes to the heirs between the donees only ; but a gift to huſband 
and wife, and to the keirs of their bedies, goes to the heir of the body of the ſurvivor for want of iſſue between them. Vid. tamen. Plorud, 
Comment, 251,—Hal, MSS.—Lord Hale muſt be here underſtood to ſpeak of gifts at common law.— See the preceding 
Abr. 841. it is ſaid, that if land had been given to one and his heirs males of his body, and afterwards 
and a female, and afterwards the male died, the female ſhould have inherited the land. 18. E. 3. 46. 18. 
uthorities to prove this to have been the common law in reſpett to fees conditional; but Lord Coke's doc - 
o; and in reſpe& to eſtates in tail male it has been long ſettled, that 
deſcent through a 121 See Polt, 25 a. and b.— (5j) In another book Lord Coke lays, 
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2. Inſt. 331.) 


„E. 3. 22. 
[2] Fieta lib. 3. cap. o Brat, 
ib, 2. cap. 5. K. Bit, ca. 24. & 
30. 


[5] Vid. ſeg. 18. Prit. ca. 36. 
tol. 93. Pl. Com. 235. $62, Shel- 
ley's Cale, 1. Co. 103. 


(2. Intl. 333. 7. Co. 38.) 


ſc] 44. E. 3. 3. 30. E. 1. Form- 
don 69. 7. E. 3 6. 7. 7 H. 4+ 
31. 12. H. 4. 2 


[4] 18 E. 4. 46. 18. Aſſ. p. 5. 
12. E. 4. 3. 


[f] 4. H. 3. Formdon 34. 18. 
All. 5 12. E. 4. 3. Pl. Com 
247. b. 18. E. 24 tit. Formdon 


58. 59. 


(rt. Ro. Abr. 840.) 

le] 30. E. 1. Formdon 3 
Temps E. 1. ibidem 62. 19. E. 
2. Formdon 61. Pl. Com. 246. 


[5] 4. E. 2, Formdon 50, 


(1. Ro. Abr. 837.) 
li] 6. E. 3. 56. Jo. of Eltham's 


caſe. 


that 


— — — — f ne — 
U 


Lib. 1. Cap. 2. Of Fee taile. Sect. 14. 


conditionalibus had made a gift to a man, and to the heires of his bodie begotten, the donee 
[4] 45. A. p. 6. Poli prolem ſuſcitatam might have aliened as well as in the cafe of a common perſon. [4] But 

it the donee had no iſſue, and before the ſtatute had aliened with warrantie, and died, and 

the warrantie had deſcended upon the king, this ſhould not have bound the king of his re- 
[/] PI. Com. 246. b. verſion without afiets: but otherwiſe it was in the cale of a common perſon (1) [II Of the 
(Poſt, 392. 370. b. other ſide, if lands had beene given to the king and to the heires of his bodie, he could not be- 
fore iſſue have aliened in tee, but onely to have barred his iſſue as a common perſon might 
have done, but not to have barred the reverſion, for that ſhould have beene a wrong in the 
caſe of a ſubject, and the king's prerogative cannot alter his cafe, nor make it greater, than 
the donor gave unto him, and it is a maxime in law, that the king can do no wrong. 
When all eſtates were tee ſimple, then were purchaſers ſure of their purchaſes, farmors os 
their leaſes, creditors of their debts, the king and lords had their eſcheats forfeitures 
wardſhips and other profits of their ſeigniories : and for theſe and other like caſes, by the 
wiſedome of the common law all eſtates of inheritance were fee ſimple, and what conten- 
tions and miſchiefs have crept into the quiet of the law by theſe fettered inheritances, dailie 
3 teacheth us (2). But ſee more of this matter in the aforeſaid chapter of warrantie, 

ct, 746. 


Common ley. See for explication hereof, ſect. 170. 


Come appeirt {or le reſierſall de meſme le flatute. Here, by the autho- 

Dock. and Stud. lib. 2. ca. 55, Fitie of our author, the rehearſall or preamble of a ſtatute is to be taken for truth; tor it 
cannot be thought, that a ſtatute that is made by authoritie of the whole realme, as well or 
the king, as ot the lords ſpirituall and temporall, and of all the commons, will recite a thing 
againſt the truth, 


Et ore per cel ſtatute tenant en taile eft en 2. manners, s. tenant en 
tayle generall, et tenant en tayle eſpeciall. 


This diviſion of an eſtate taile is perfect and ſound, for the membra dividentia, wiz, gene- 
rall and ſpeciall are converted properly with the thing defined, and they are proved by many 
authorities of law, an approved of all learned men, and fo are all the divitions throvgh all 
his three bookes, which the ſtudious and diligent reader will obſerve. And how excellent 
and difficult a thing it is to divide rightly and properly, eſpecially in the law, the learned do 
know, | 

By this ſtatute the land is as it were appropriated to the tenant in taile, and to the 

ES ed 10325 of his body; and therefore [r] it an . be made, either betore or ſince the ſtatute 

uſes 4. 27. H. 8. fo. of 27. H. 8. cap. 10. to a man and the heires ot his bodie, either to the ute of another and his 

heires, or to the uſe of himſelfe and his heires, this limitation of uſe is utterly voyde. For be- 

fore the ſaid ſtatute of 27. H. 8. he could not have executed the eſtate to the uſe, and fo was it 

[/] Pach, 14. Jac. in the King's adjudged [/] in an eje#one firme between John Cowper plaintite, and Thomas Franklin, &c. 
ach, ; defendant (3). 


10. Co. 38. in Port. caſe. 


Sect. 14, 15. 


ERRES, Tima, in VT Enant en taile ge- Enant in taile, ge- 
fi — 2 . OP nerall et, lou nerall is, where 
* art 11s 2 » 
. Ggnifeton, (4 hath been berre, en fenements lande or tenemente 


EY _ of grounds, font danes a un home are given to a man, and 
as medow, paſture, wood, &c. 7 i i 1 
but houſes” and all edifice, e ©. es lieires de Jon to his heires of his bo 
whatſoever, In a more re- corps engendres. En die begotten, In this 


trained ſenſe it is taken for (99 caſe eſt dit general! caſe it is ſaid generall 


arable ground, . 
 Tenements, mee taile, pur ceoque quel= taile, becauſe whatſoe- 


ta, This is the only word cungue feme, que tie! ver woman, that ſuch 

2 * ſaid _ of tenant eſpouſa, (fil a- tenant taketh to wite, 
3 malls. 5 voit pluſors femes, et (if he hath many wives; 

not only all corporate inhe- per cheſcune de eux and by every of them 

rtances, which are or may be f/ ad iſſue uncure hath ſue) yet everie 

olden, but alſo all inheri- , : 

tunces iſſuing out of any of cheſcun de tes iſſues one of thele iſſues by 


pol- 


that a formedon in deſcender lay not at common law. See 2 Inſt. 33. But this ſeeming contradiction may perhaps be reconciled, 
dy obſerving, that in the latter hook Lord Coke is commenting on that part of the ſtatute de donis, which gives a formedon in de- 
ſcender, notwithſtanding alienation by the donees, where the gift was to huſband and wife, and to the iſſue between them, or in 
trank marriage, In ſuch a caſe the alienation by the donees certainly bound the iſſue at common law, and conſequently before 
the ſtatute they could not have a formedon in deſcender. But in the caſe here put by Lord Coke the wife ou was the 
donee, and her alienation was merely by deed, which during coverture was inſufficient to bind either her or her iſ- 
ſue, However, it is proper to mention, that according to ſome authorities the writ of mortdanceſtor was the proper remedy 
for the iflue at common law, and that the only caſe, in which the iſſue could have a formedon in deſcender before the ſtatute, was, 
where by reaſon of ſome ſpecial circumſtances he could not have an aſſiſe of mortdanceflor. To illuſtrate this the following caſe 
has been given, A man hath iſſue a ſon by one wife, ſhe dies, and he marries again, and land is given to him and his ſecond 
wife and the heires of their bodies, and they have a ſon, and afterwards they both die, and then a ſtranger abates. Here it is 
ſaid, that the ſon by the ſecond wife could not have mortdancgſtor, becauſe one point of that writ is to enquire who is next 
heir to the father, and the ſon by the firſt wife is the heir to the father; and therefore, that formedon in deſcender lay at com- 
mon law for this ſpecial caſe, becauſe otherwiſe the ſon by the ſecond wife would have been without remedy for the freehold, 
See Plowd. 239.—(1) But Lord Coke in another book ſays, that though ſuch alienation bound the iſſue, yet it did not bar the 
king's poſſibility of reverter, as it would that of common perſons. See the earl of Cornwall's caſe cited Polt 370. b. and in Holt's 
caſe 85 Co. 132. b.—(2) Lord Coke in many other places is very ſtrong in his repreſentation of the inconveniencies produced by 
the ſtatute de donis. See Poſt, 370. b. and Mildmay's caſe 6. Co. 40. a.—(3) But in Godbolt's report of Franklin and Cooper, it is 


laid to have been reſolved, that renant in tail might ſtand ſeized to an uſe expreſſed, but that an uſe could not be averred, 
Lord Bacon alſo gives it as his opinion, that an eſtate tail may be to uſes /ince the ſtatute for executing uſes, and controverts 


92 — for doubting it before. Bac. Law Tracts, 8 vo ed. 347. See a great number of authorities on this ſubject in Vin. Abr. 
OS . 
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fuants. 


Lib. 1. 

per poſſibilitie poit en- 
heriter les tenements 
per force del done; 
pur ceo que cheſcun 
tiel iſue eff de ja 


corps engendre. 


WW meſme le maner 
eſt, lou terres 

ou tenements font dones 
a un feme, et a ſes 
heires de Ja corps iſ- 
Coment que 
el avoit druers ba- 
rons, uncore I iſſue, 
que el poet aver per 
cheſcun baron, poit 
enheriter come iſſue 
en le taile per force de 
tiel done; et pur ceo 
tielx dones ſont ap- 
pelles generall tat- 


Of Fee taile. 
poſſibilitie may inhe- 
rit the tenements by 
force of the gift; be- 
cauſe that everie ſuch 


iſſue is of his bodie in- 
gendred. 


N the ſame manner 

it is, where lands and 
tenements are given 
to a woman, and to the 
heires of her bodie, 
albeit that ſhe hath di- 
vers huſbands, yet the 
iſſue, which ſhe may 
have by every hul- 
band may inherit as 
ſue in taile by force 
of this gift; and 
therefore ſuch gifts 
are called generall 
tailes. 


Sect. 1 5. 


thoſe inheritances, or con- 
cerning, or annexed to, or ex- 
erciſible within the ſame, 
though they lie not in tenure, 
theretore all theſe without 
queſtion may be intailed. As 
Le] rents, eſtovers, com- 
mons or other profits what- 
ſoever granted out of land; 
or uſes, offices, dignities 
which concerne lands or 
certaine places, may be entail- 
ed within the ſaid ſtatute, 
becauſe all theſe ſavour of the 
realtie, But it the grant be 
of an inheritance mere per- 
ſonal, or to be exerciſed about 
chattels, and is not iſſuing 
out of land, nor concerning 
auy land, or ſome certaine 
place, ſuch inheritances can- 
not be intailed, becauſe they 
ſavour nothing of the realtic; 
But examples will illuſtrate 
and make this learning 
cleere, 

The writ of aſſiſe u] was 
De libero tenemento, and made 
his pleint of the othce of the 
fourth part ot the ſerjant 
of the common place, and 
the writ adjudged good, and 
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fe] 7. E. 3. 363. 18. E. 3 


7. H. 6. 8. 32. H. 6. 28. 5 E. 4. 
3. 1. H. 7. 28. 4. H. 9. 1. H. 
5. 1. H. 8. fol 3. Nevil's cate 

Co. 33. 34. Pl. Com. in 


anxel's caſe tol. 2. & 3. 
(7. Co. 33. 11. Co. 1. 
Abr. 837-8. 10. Co. 87.) 


1. Ro. 


[] 7. ATT. P. 12. 7. E. Cf. 1. 
(Fitzh. N. B. 178. f.) 


les. ſecing that a man hath a free- 
hold, /iberwm tencmentum in it, by conſequent it may be intailed. 

The office of the keeping of the church ot our lady of Lincolne was intailed, and a forme- 
don there brought upon that gift of the office by the iſſue in taile. The x] office of the mar- 
ſhall of England intailed (1). The ly] office of one of the chamberlains of the exchequer intailed, 
1. H. 7. 28. The office of a forreſterſhip intailed. 4. H.7. 10. 9. E. 4.56 .b. Charters intail- 
cd (2). 19. H. 8. 3. Uſe intailed. Nomination to a benefice intailed. 

Alſo a name of dignitie may be intailed within the ſtatute, [a] as dukes, marqueſſes, earles, 
viſcounts, barons ; becauſe they be named of ſome countie, mannor, towne; or place (3). It the 
iflue in taile [5] in a fh in the diſcender be barred by a falſe verdict, his releaſe is no barre 
to his iſſue, albeit the action is at the common law. 

The like law is of a writ of errour, 3. Eliz. Dyer 188. If a gift in taile be made with war- 
rantie, the donee releaſes the warrantie, this ſhall not bind the iſſue in taile ; tor to all theſe 
caſes and the like the ſaid ſtatute doth extend, 

But if I grant to a man, and to the heires of his body, to be keeper of my hounds, or 
maſter of my horſe, or to be my faulconer, or ſuch like with a fee theretore, yet theſe cannot 
be intailed within the faid ſtatute, for that they be not iſſuing out of tenements, nor annexed to, 
or exercifible within, or concerning lands or tenements of freehold or inheritance, but con- 
cerning chattels, and favour nothing of the realtie. And fo it is, if I by my deed for me and 
my heires grant an annuitie to a man, and the heires of his body; for that this only chargeth 
my perſon, and concerneth no land, nor ſavoureth ot the realtie (4). In all theſe cafes he hath 
a tee conditionall, as they were betore the ſtatute, and the grantee by his grant or releaſe may 
barre his heire, as he might have done at the common law, for that in theſe caſes he is not re- 
ſtrained by the ſaid ſtatute (5). 


Et a ſes heires de fon corps engendres. In yifts in taile theſe words 
(bcires) are as neceſſary, as in feoffments and grants; for ſeeing every eſtate taile was a 
tee fimple at the common law, and at the common law no fee fimple could be in feoffe- 
ments and grants without theſe words (heires), and that an eſtate in tee taile is but a cut 
or reſtrained fee, it followeth, that in gitts in a man's life time no eſtate can be created 
without theſe words (hrires), unlefſe it be in caſe of frankmarriage, as hereafter ſhall be 
ſnewed. And where Littleton ſaith (heires) yet (Heir) in the fingular number in a ſpeciall 


caſe 

(1) See in W. Jo. 96 and Collins's Claims of Bar. 183. an account of the original grant and intail of the office of earl hat- 
Hal, by Crew chief juſtice in his argument of the caſe ahout the office of great chamberlain of England. In this laſt caſe the 
right, to the great chamberlain's office was conteſted between an heir male claiming under an intail 9. Eliz by one of the Yere 
family, who was then ſeized of the office in fee, and the keir general claiming under the limitations of the original grant from 
the crown. Crew chief juſtice ſpoke in the houſe of lords for the keir male ; but a majority of the other judges, amongſt whom 
was Doderidge, gave their opinion for the keir general, upon the principle, that this high office, like a title of honbur, was 
inherent in the blood of the firſt grantee, and incapable of alienation.—(2) But if the tail be barred by collateral warrantie, de- 
tinue will lie for the charters, Hal. MSS,—See 9. E. 4. 52. b.—(3) There are many titles of dignity without any place. Hal. MSS.— 
In the King and Knollys 1. L. Raym. 13. lord chiet juſtice Holt ſays, that naming a place is not eſſential to the creation of a 
dignity, and mentions the earldom of Rivers as an inſtance, But it has been held, that if the king grants a dignity to one 
and the heirs male of his body, without naming any place, the grantee ſhall have a fee conditional, and not an eſtate tail, as lie 
would have if a place had been mentioned. See 12. Co. $1. where this was adjudged in the caſe of a baronet. However, though 
dignities and titles of honour having relation to ſome place are intailable by the crown as tenements within the ſtatute de don, 
et neither the donee nor his iſſue can bar the intail by fine, recovery, or any other means, as may be done in the caſe of other 
intailable things. See Lord Purbeck's caſe, Show. Parl. Caf. 1. and Collin's Claims of Bar. 293. in which it was adjudged, 
that the ſurrender of a dignity to the crown by fine was void. — Note, that in Lord Purbeck's caſe bis counſel 
diſtinguiſhed between ancient honours, as being feodary and officiary and having relation to a place, from modern dig- 
nities as being merely titular and perſonal, notwithſtanding the formality of naming a place in the creation ; and from 
thence infer, that the latter are not within the ſtatute de donis. — (4) See the caſe of the ea of Stafford and 
Buckley, 2, Veſ. 170. in which lord chief juſlice Hardwicke held, that an annuity in ſee, granted by the crown out of the 
4} per cent. duties payable for exports and imports at Barbadoes, was merely a perional inheritance, and not intailable within 
the ſtatute de donts. r to a manuſcript note of the ſame caſe, lord Hardwicke, in giving his opinion, ſaid, that an 
annuny out of the revenue of the feſ office or exciſe lavours no more of the realty than money —(5) Two things ſeem eſſential to 
an intail within the ſtatute de dents. One requiſite is, that the /ubje& be land or ſome other thing of a real nature, The other le- 
quiſite is, that the ate in it be an inheritance. Therefore neither eſtates pur autre wie in lands, though limited to the 
grantee and his heirs during the life of cui gue wie, nor terms for years, are intailable any more than perſonal chattels ; becauſe 
as the latter, not being either intereſts in things real or of inheritance, want beth requiſites, ſo the two former, though intereſts 
in things real, yet not heing alſo of inheritance, are deficient in one requiſite, However, eſtates pur autre vie, terms for years, 

and perſonal chattels, may be ſo ſettled, as to anſwer the purpoſes of an intail, and be rendered unalienable almoſt for as Jon 
a time, as if they were intailable in the ſtrict ſenſe of the word, Thus eftates pur autre wie may be deviſed or limited in Keck 
lettlement by way of remain ler like eſtates of inheritance ; and ſuch as have intereſts in the nature of eſtates tail may bar * 
iſſue 


13 E. 3. 27. 

5 5. E. J. 3. 10. E. 4. 14. 
J II. E. 4 11. H. 28. 4. 

H. 7 IC. 9 E. 4 526. 19. H. 8. 

3.1. H. 551. 


[ a] 7. Co. 33 34. Nevil's caſe, 
28. H. 6. Lord Veleyc's caſe. 
(6. Co, 7. b. Poſt 392. b. 1. Sic. 


261. 
LJ 14. AF. 2. 3. Eliz, Dyer 188. 


pl. Com. in Manxel's cafe, 
(10, Co. 38. 1. Ro. Abr. $37.) 


W Of Fee taile. Sect. 16. 


39- AT. p. 20. 20. H. 6. 45. 5. caſe may create an eſtate taile, as it appeareth by 39. Aſſ. p. 20. hereafter mentioned(1). And yet 
1. 4 7. b. 14. H. 4. 15. if a man give lands to A, et heredibus de corpore ſito, the remainder to B, in forma praedicta, this is 
( Fo: 99 A yg —_ 2 a good eſtate taile to B, for that in forma predifa do include the other. It a man letteth lands 
1 . to A tor lite, the remainder to B in taile, the remainder to C1 er this remainder 
is void for the incertantie. But it the remainder had beene, the remainder to Ci eadem forma, 
this had beene a good eſtate taile, for idem ſemper proximo antecedenti refortur. It a man give 
lands or tenements to a man et /emini ſuo or exitihys w:dl prolibus de corpore ſuo, to a man 
and to his ſeed, or to the iſſues or children of his body, he hath but an eſtate for lite; tor 
Cro. Elz. 121. Ow. 64. S. C. albeit that the ſtatute provideth, that vwoluntas donatoris ſecundum formam in charta dont ſui 
Mo. 103.) manifejle expreſſam de catero oljervetur, yet that will and intent muſt agree with the rules of 
Vid. Shelley's caſe. 1. Co, law. And of this opinion was our author himſelte, as it appeared in his learned reading a- 
torementioned upon this ſtatute, where he holdeth, if a mau giveth land to a man et exitibns 
de corpore ſuo legitime procreatis, or femini ſuo, he hath but an eſtate tor life, for that there want- 
eth words of inheritance (2). 


De ſon corps. Theſe words are not ſo ſtrictly required but that they may be ex- 
preſſed by words that amount to as much: for the example that the ſtatute of W. 2. putteth hath 
(7. Co. 41.) not theſe words (de corpore), but theie words (hearedibus) wiz. Cum aliguis dat terram ſuam alicut 

c] 3. E. 3. tit. Breve. 743. 3 E. ir of cus uxori et haredibus de ipfts miro et muliere procreatis. It lands be given [e] to B, et he- 
3. tit. Eſtates. redibus quos idem B de prima uxore ſua legitim procrearet, this is a good eſtate in eipeciall 
[4] 12: H. 4. 2. taile (albeit he hath no wife at that time) without theſe words (de corpore). So it is [d] if 
[-] 37. H. 6. 15. lands be given to a man, and to his heires which he ſhall beget of his wite, [e] or to a man er 
(f] 5-H. 5. 6. {7. Co. 41) Herredibas de carne ſad, or to a [/] man et heredibrs de ſe. In all theſe cafes theſe be good cates 

in taile, and yet theſe words de corpore are omitted. 
[z] 12. H. 4. 2. per Horton, It is holden [g] by ſome opinion, that if there be grandfather father and ſonne, and lands 
are given to the grandfather, and to his heires begotten by the father, the father dyeth, the 
grandtather dyeth, the ſonne is in as heire to the grandtather begotten upon the body of his ta- 
ther, and the wife of the grandfather in that cafe ſhall be endowed, But certaine it is, that in 


ſome caſes one ſhall have the land per formam doni that is not iflue of the body ot the donee, 
which ſce ſection 30. 


(1, Ro. Abr. 835.) 


(Poſt. 27. 4, 26. b. 220. a.) 


Engendr eS. This word may in many cafes be omitted or expreſſed by the like, 


; and yet the eſtate in taile is good: as, haredibus de carne, haredibus de ſe, hiered® quos fibs conti- 

13. F. 2. tit. Bre. $36. gerit, c. as is aforeſaid, and where the word of Littleton is, ingendred, or begotten, procreat:s, 
* yet it the word be procreandis or guν procreaverit, the citate in twle is good; and as procreates 
ſhall extend to the iſſues begotten atterwards, fo procreand:s ſhall extend to the itlues begotten 


(. Co- 41. Ow, 152.) before (3). 
Seck. 16. 
A Un home & ſa MRnant en taile ſpe- TE. in taile ſpe- 


feme. (a) Then put cialle el, lou terres ciall is, where 


the cafe that lands be gi- gy renements ſont dones lands or tenements 
ven to a man and a woman 


unmarried, and the heires of licme et a Ja are given to a man and 


their two bodies: for the ap- feme, ef a les heires to his wife, and to the 
parent poſſibilitie to marry, 


[4] 10 C hate cabs they have an eſtate taile in de lour deux corps en- heires of their two bo- 
10 6. 120. uqſey 1 


be Agi. . . ad Pl. x, thein preſently. [%] So it is gendres. En tiel caſe dies begotten. In this 

. . . 3* . . . . * So 5 * — . . * 

Fleta lib. 5. c. 34. where lands be given to the vu poet inheriter per caſe none ſhall inherit 
hutband of A, and ro the wite 


of B, and the heires of their Force de le dit dane fig by force of this gift. 

bodics, they have pretently que ceux que ſort in- but thoſe that be en- 

an eſtate in taile, in reſpect of 4 Arn h 
(Plow. 45. Poſt. 25 b. F. x, the poſſibilitie. It a teme ſole genares perenter eux gendred between them 


B 205. b. Poſt. 204. a. 1. Re. do enfſeofte a married man deux. Et eft appelle two. And it is called 
Alu. 419) canſu matrimonis prælocuti, 


it is wood for the poiliilicls Jpeciall taile, pur ces eſpeciall taile, becauſe 
Bur put the cate that the pre- gue /t la feme devy, et if the wife die, and he 


miſes and the habendim be 1 prent auter feme,et taketh another wife, 
in other manner than Little- 


ton hath put, and let us lee ad iſſue, Pifſue del ſo- and have iflue, the 11 


cond 

iſſue and all remainders over by cl:enaticn of the eſtate pur autre vie, as thoſe, who are ſtrictly ſpeaking tenants in tail, may 
do by fize and recovery 3 but then the baving of iſſue is not an eſſential preliminary to the power of alienation in the caſe of an 
cltate par autre ie limited to one and the heirs of his body, as it is in the caſe of a conditional tee, irom which the mode of bar- 
ring by alienation was evidently borrowed, The manner of ſettling terms for years and perſonal ctattels is different, tor in 
them no remainders can be limited; but they may be intailed by executory dewiſe or by deed of truft, as effectually as eſtates of 
inheritance, if it is not attempted to render them unalienable beyond the duration of lives in being and 21 years after, and 
kgs; in the caſe of a putt humous child a few months more ; a limitation of time, not arbitrar;ly preſcribed by our courts of juſtice, 
ut wiſely and reaſonably adopted in analogy to the caſe of freeholds of inheritance, which cannot be fo limited by way of re- 
mainder as to poſtpone a complete bar of the intail by fine or recovery for a longer ſpace, It is alſo proper to obterve, that in 
the caie of terms of years and perſonal chattels, the we/zng of an intereſt, which in realty would be an oats tail, bars the if- 
tue and all the ſubſequent limitations, as effectually as fine and recovery in the caſe of eſtates intailable within the ſtatute de 
.lonts, or a frmple alienation in the caſe of conditional fees and eſtates pur autre vie; and further, that if the executory limitations 
ot perſonalty are on contingencies too remote, the whole property is in the firſt taker. Upon the whole, by a ſeries of deciſions 
within the laſt two centuries, and after many ſtruggles in reſpect to perſonalty, it is at length ſettled, that every ſpecies of property 
is in ſubfance equally capable of being ſettled in the way of intail ; and though the modes vary according to the nature of the 
ſubject, yet they tend to the ſame point, and the duration of the intail is cixcumicribed aug as nearly within the ſame limits, 
as the difference ot property will allow. As to the intail of eſtates pur autre wie, ſee 2. Vern. 184. 225. 3. P. Wms. 262. 1. Atk. 524- 
2. Atk. 259. 376. 3. Atk. 464. and 2, Vel. 681, As to the intail ot terms for years and perſonal chatte.s, ſee Manning's caſe, 8. Co. 
94. Lampett's caſe, 10. Co. 46. b. Child and Bailey, W. Jo. 15. Duke of Norfolk's caſe, 3. Cha. Cal. 1. a caſe in Carth. 267. 
and one in 1. P. Wms. 1. Sce alſo Fearne's Eſſay on Conting. Rem. and Exec. Dev. zd ed. p. 122. to the end. Mr. Fearne's 
work is lo very inſtructive on the dry and obſcure ſubject of remainders and executory deviſes, that it cannot be too much 1e- 
commended to the attention of the diligent ſtudent.—Note, it was reſolved in the 40. Eliz. that the ſtatute d doris doth not 
extend to the Ile of Man, becauſe the ſtatute is general, and the Iſle of Man is not /pecially named. See 4. Inſt. 284. 2. And. 
115. and 2. Veſ. 350. See allo ante 9. a, where the following note by lord Hale in reſpect to the cafe of the lile of Man, there men- 
tioned by lord Coke to have been adjudged in 40. Eliz. ſhould have been introduced; though as it partly relates to the ſtatute 
Je Jonts, it may come in here without any impropriety, Nota, Miliam earl of Saliſbury got Man from the Scots, and granted it to 
William Scroop. Hen. 4. claiming it by conqueſt from kim, granted it comiti Northumbriæ, and on kis attainder granted it to Sir John 
Stanley and his heirs; and in this caje ruled, 1. That Man is not parcel of England. 2. That it is bound by flatutes of England where 
jj ecially named, otherwiſe not, Therefore the flatutes de donis, of wſes, of wwills, not in force there ; and it deſcends to the coheirs of 
Jerdinaudo, aud not to kis brother William earl of Derby. Hal. MSS.—As to the jntail of copyholds, ſee Polt Co. a.—(1) See this 
caſe Poſt. 22. a.—(2) But deviſe to one et haredibus ſegitime procreatis is tail. H. 43. El. C. F. rot. 1408. AMecor caſe 711. but contra 
by act executed 7. Rep. 41. 6 =-Dermer”s caſe. lands be limited by deed to the uje of I. S. aud hæredum maſculorum tuorum legitime 
procreatorum,remarnder over, it is a fee fimple; but if it be hæredum maſculoruin de ſe, or in Engl, the heirs of him lawfully begotten, 
eſpecially whore there is a remainder over, it is tail, 7. Rep. 41. Bedeli's caſe. Dormer's caſe H. 38. Eliz B. R. ret 739 Hal. MSS.— 
(3) 10. E. 3. 19. 4djudged accordingly. Hal MSS. But it 1s held, that, waste the words were iz pogtorium procreand:s, _— 
ore 


[a] 5. H. 7. 10. 11. E. 3. Form- 
don 30. Pl. Com. 35 
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force de tiel done, ne force of this gift, nor ther and the heires of his bo- 


Lib. 1. Of Fee taile. Sect. 17. 21 


cond ſeme ne ſerra ſue of the ſecond wife What the law is in theſe ca- 


me N r ſes. [e] (1) As if a man in the fel 21. H. 6. . 
Jammes inhieritable per ſhall not inherite by 1 — NN (Pe n 170. 2. Sid. 78. 


rn 
5 f 1 . 147. 2+ 1 5 
auxy lifſue del ſecond alſo the iſſue of the wr Big — I 00g By 
baron, fi le prime ba- ſecond huſband, if the holden thee in this caſe he 
. d ath an e taile, and a fee 
ron devie. . firſt huſband die. ſimple expectant. And ſo (it ĩs 
ſaid) wia wer/a, if lands be given to a man and to his heires in the premiſſes, habendum to him 
and to the heires of his bodie, that he hath an eſtate taile, and a fee timple expectant. But vid, 
kb. 8. fo. 154+ b. otherwiſe reſolved, at patet ibi (2). [d] If lands be given to B and his heires, [4] 30. AM. p. 47 AT 
to have and to hold to B and his heires, if B have heires of his bodie, and if he die without 14. 37. Ad. 15. by, 5. 6 
beires of his bodie that it ſhall revert to the donor, this is adjudged an eſtate taile, and the re- (2- Ro. Abr. 68. Cro. Jam. 593. 
verſion in the donor. [e] For w, donatoris in charta doni ſui manifeſt? expreſſa obſervetur ; and 790. 427. 448.) 
therefore in the caſe next precedent, if theſe or the like words be added (and it he die without heires JW. 2. Ca, 2a. 
of his bodie, that the lands ſhall revert to the donor) that then the habendum ſhall by authoritie of 
divers bookes be conſtrued upon the whole deed, to be a limitation or a declaration, what heires 
are meant in the premiſles, to inherit, and in that caſe the reverſion is in the donor (3). 
[VI Ifa man make a charter of feoſfment of an acre of land to A and his heires, and ano- /] 2. H 6. 25. 45. E. 3. 20. 
ther deed of the ſame acre to A and the heires of his bodie, and deliver ſeiſin according to the (Vid. 5. Co. 25. where two fines 
forme and effect of both deeds, in this caſe he cannot take a fee ſimple onely, as ſome hold, for e levied.) 
that liverie was made according to the deed in taile, as well as to the charter in fee, neither can 
the livery enure onely to the deed of eſtate taile with a fee ſimple expectant, for that liverie was 
made as well upon the deed in fee ſimple, as the deed in taile, Therefore others hold, that in 
that caſe it ſhall enure by moities, that is, to have an cſtate taile in the one moitie, with the fee 
fimple expectant, and a fee ſimple in the other moitie: and ſo the liverie ſhall worke immediately 


Sect. 17. 


N meſme le ma- N the fame man- "is © PETER 

ner eft, lou tene- ner it 1s, where A ; 

: . eme. Albeit the vid. Scg. 1; 
ments ſont dones per tenements are given giftis made of the land to the (4, He. A C 
un home a un auter by one man to an- man with his . &c. 


0 a et is the pitt to th 
ove un feme, que eſt other, with a wife h in ſpeciall nite, — 


la file ou coin al (which is the daughter therefore that of Stephen de la 5. N 
s c * 1 
donour en jſrankma- or couſin to the giver) Motein e] 5. E. 3.wveryre- aſe is rouc 


. a A markeable, where the cafe 5 95, Oo belnd By. 
riage, le quel done, in frankmariage (5), was, that | Robert gave the which being not foun Ul in that 

ö 1 1 reverſion of lands which Ag- any further reference, but you 
ad un enheritance the which gift hath an 7evervon of fands which Age an ag f reference, bu 2 


per ceux farolx enheritance by theſe ite to Stephen de la More, 3. 77. 


{ frankmariage ) a words (frankmariage) ee, poſt mortem diele 
: Aguetis in liberum maritagi- 

ceo annexe, coment annexed unto it, al- 2 cn 4m fila gif 
que ne ſoit expreſſe- though it be not ex- em Roberti, and it is adjudged 
ment dit, ou reherce preſly ſaid or rchearſ- Wesen # good eſtate taile, 
. . . gs are to be 

en le done, ceflaſca- ed in the gift (that is obſerved, firſt that Joane the 


voir, que les donees to ſay) that the donees daughtertookwich herhuſband 
h an eſtate in eſpecialltaile, albe · 
averont les tenements ſhall have the tene- it ſhe were named but under a 


a eux et a lour heires ments to them and to cum, viz. cum Johanna, &c (7); 


x . 2. That doth 
perenter eux deux en- their heires betweene \, haben um, for that l is but 


gendres. Et ceo eff them two begotten. all one ſentence. 3. That theſe 


ö : 8 4 _ words, in liberum maritagium, 
dit eſpecial taile; pur And this is called e- Fares = ant fate of ez. 


ceo que Piſſue del ſe- ſpeciall taile, becauſe tance in eſpeciall taile as Lit- 


tleton 

before mall be excluded on account of the peculiar force of in feſerum. Adj. M. 26. Eliz. B. R. 3. Leon. 87.— 
(1) Where the efiate in the premiles ſhall be correfed by the habendum, / there happen to be a clauſe of warranty, 2. E. 2. Feeff< 
Ments 94. Dedi Adamæ de B unam carucat. cum C fila mea in liberum-maritagium, habendum Adamz ct heredibus ſuis fa- 
ciend. forinſecum ſervitium ; and warranty to Adam et hæredibus ſuis in perpetuum, A/ter the death of Adam and his wiſe, their 
Yue bring mortdanceltor ; and ruled, that it doth not lie, but formedon, becauſe tail, 10. E. 3, 25. Sciatis me dediſſe Edmundo 
et Aliciz filiz mez et hæredibus ſuis in liberum maritagium, habendum et tenendum diRis E et A et hæredibus ſuis in liberum 
maritagium. If the gift be before the flatute de donis, it is only rant marriage; if after the flatyte, it is tail with fee expefant- 

id. 10. H. 6. 16.—19. H. 6. 74. Gift to A, and if he dies without heir of his body reverter to the donor, it is wot tail; but if it was b 
deviſe, it is tail. Hal. MSS.—-(2) The reſolution in 8. Co. 54. b. is, that here the words heirs of the body in the habendum qualify 
the word keirs in the premiſes, and therefore that there ſhall be an eſtate tail without any fee expectant. See acc. Mo. 26, In the 
caſe in Cro. Jam. 476. and 2. Ro, Rep. 19. 23. fach words were held adjudged to paſs tail and fee expectant. But the caſe was 
attended with circumſtances particularly ſhewing an intention to paſs botk ; for there was a reſervation of teuure to the lord 
paramount, which could not be if only an eftate tail paſſed to the donee and the reverſion had remained in the donor, for 
then the tenure muſt have been of the donor. Alſo there was a warrantie to the grantee and his heirs. However, the court 
intimated, that their opinion would have been the ſame, if theſe ſpecial circumſtances had not occurred; See further as to the 
operation of the kabendum in explaining and qualifying the premiſes Poſt 183. and the note on lord Coke's doctrine againſt abrigge 
ing the latter by the former, Po 299- a · See alſo Vin. Abr. Grants I. K. L. M. and N.—(3) Ia a note in 1. P. Wms. 57. lord 
keeper Wright puts the caſe of a by deed to one and his heirs, and if he die without i ue, remainder over, and holds, that 
the latter words eſtrain the former, and convert the fee into a tail.—(4) 7. E. 3. 64. Land given to huſband and wife, and the heirs 
of the body of huſband, and if the huſband and wife die without heirs between them lawfully begatten, remainder ever. It is only a tail 
general in the huſband. Dy. 171. Deviſe to A and the heirs male of his body, and if he die without beirs of his body, remainder 
over, it 1s only tail male. = Vid, M. 9. Jac. inter Walſop and Derby. Deviſe to A in fee, and afterwards by the ſame 
will deviſe of the fame land to B in fee, they are joint-tenants. Vid. 13. R. 2. brief 645. Land given to the father and the heirs of 
his body, remainder to his ſon in tail. It ſeems, the fon has election to claim by deſcent or purchaſe. (It ſeems the remainder is wid, be- 
cauſe included in the firſt eflate.) Hal. MSS.—(s5) Before or after marriage. Dy. 147. Hal. MSS.—See acc. Poſt 21. b. and 176. a, 
(6) The caſe is 4. E. 3. 4. Hal. MSS, (7) Dedi et conceſſi Johanni — in liberum maritagium Johannæ filiæ meæ — 
eto 


Lib. 1. Cap. 2. Of Fee tale. Sect. 17. 


tleton ſaith, Je donce ad un cond feme ne poit in- the iſſue of the ſecond 


inheritance per reaſon de ceux 


parols (frankmariage) a ceo beriter, &c. wite may not inherit. 


(4. 2.9, F. 2. tit. Taile, 1. Annexe, coment que ne ſoit expreſſement dit, Sc. But this had need of ſome interpretation, for 
Oe A ON if lands be . by ae RE (in frankmariage), according to the rules of law, then do 
theſe words create an eſtate of inheritance in ſpeciall taile: for the conſideration of marriage is 
(1. Ro. Abr. 240.) in that caſe more favoured in law, than any other conſideration. But though the gitt be in 
theſe words, yet if it be not conſonant to the rules of law in other things requiſite thereunto, 
there they create but an eſtate for lite, And therefore to ſpeak once tor all, four things be 
incident to a frankmariage. Firſt, that it be given for conflicration of mariage either to a 
[41 5. 3. 33. Fitz. N. B. 172. man with a woman, or, as ſome have held, to a woman with a man. For in [] b. E. 3. 33.in 
7. © os 15. E. 2. Cui in Peirs de Saltmarſh his caſe, a man gave land to his ſonne in frankmariage, and Fitz. N. B. 172. 
eta ak taketh the law ſo alſo, and 7. E. 4. 12. per Moyle againſt a new opinion in temps H. 8. Br. tit. 
Frankmariage the former bookes being not remembred. Secondly, that the woman or man, 
fi] 4. E. 3. 8. 31. E. 1. taile. 30. that is the cauſe of the gift fi] be of * blood of the donor; but it may be made as well after 
Eracton. lib. 2. cap. 7. marriage as before, and it may be made with a widow, &c. Thirdly, it the gift be made of ſuch 
a thing as lyeth in tenure, that the donees hold of the donor at the time of the eſtate in trank- 
[+] 22. R. 2. tit. Diſcent go. mariage made, A rent ſervice [4] may be given in frankmariage, becauſe it may be holden. 
Fitz. N. B. 212. 9. H. 6. 35. b. And fo may a rent charge or rent ſecke as Fitz N. B. holdeth, and it appeareth in our bookes 
W's e. that a common was granted in frankmariage. (1) Fourthly, that the donees ſhall hold freely of 
the donor till the fourth degree be paſt. And theretore it land be given to a woman, with a 
ſonne of the donor in trankmariage, there paſſeth an inheritance ; but if the donee that is the 
cauſe of the gift be not of the blood of the donor, then there paſſeth but an eſtate for life if livery 
be made. Alſo if LI] lands be given to a man with a woman of the blood of the donor in li- 

f/] Temps H. 8. Br. frankmar. Fes | tv" : : 
11. 13. E. 1. formdon 63. Vid, Lerum maritagiums the remainder in fee either to a ſtranger or to the donees, they have no 
32. E. 1. tail. 25. 2. E. 2. Feoff- eſtate taile, becauſe there is no tenure of the donor (2); but if Ii in that caſe, the remainder 
ment & fait 9. 17. E. 3- 5 % had beene limited to another in taile reſerving the reverſion in fee to the donor, there the ſaid 
45: E. 3. 20 (1. Ro. Abr. 2. words (in liberum maritagium) create an inheritance, becauſe the donces hold of the donor. 
620 * 2.4. 174 31. F. 3. And this is the cauſe that it is holden, that a man cannot deviſe land in frankmariage be- 
8 5 7 cauſe the donee cannot hold of the donor. And cefty gue uſe before the ſtatute of 25. H. 8. 
could not have made a gift in frankmariage becauſe the reverſion was in the feoffees. 
[=] Brac. lib. 2, cap. 7. 32. E. [4] And if the donor doth give lands in liberum maritagium reſerving a rent, this reſervation 
1. taile, 31. 13- H. 4. 74. 4. H. fhall take no effect till the fourth degree be paſt, but the trankmariage is good, for it the reſer- 
6. 17. 26. All. 66. 31. E. 3» vation ſhould be good, then could not the donees have an eſtate taile for want of words of the 

3 heires of their bodyes (3). 


26. A. p. 66. per Wilbye. En Frankmariage. Iiberm maritaginm, free mariage; maritaginm is taken for 


fee taile, and divideth maritaginm into liberum et ſervitio obligatum : and herewith agreeth 
(-] g. lib. 2. ca. 34. & 39. Bracton [o] lib. 2. cap. 34. and 39. Maritagium eff aut liberum aut ſercitio obligatum, and lib. 
& lib. 2, ca. 7. nu. 3. & 4. 2. Cils 7. nu. 3. & 4. hiberum maritagium dicitur, ubi donator vult quod terra fic data quieta fit 
Glanvil, lib. 7, ca. 1. & ca, 13, of libera ab omni ſeculari ſeruitio. And ſo, before Bratton, ſaid Glanvill. lib. 7. ca. 18. Mari- 
tagium autem aliud nominatur liberum aliud ſervitio obnoxium; liberum dicitur maritaginm, 
quando aliguis liber homo aliquam partem terre ſuæ dat cum _— muliere in maritagium, 
ita quod ab omni ſerwitio terra illa fit quieta Sc. And after both of them Fleta that followeth 
them both, lib. 3. cap. 1. ſaith, eff autem quoddam maritagium liberum ab omni ſervitis ſo- 
Iutum donatori wel cus heredi, Sc. Et eft fimiliter maritagium ſerwitio obligatum et oneratum, 
Fleta lib. 3. ca. 1. Sc. And theſe words (iz liberum maritagium) are ſuch words of art, and ſo neceſſarily re- 
quired, as they cannot be expreſſed by words equipollent, or amounting to as much, As if 
a man give lands to a man with his _— in connubio ſoluto ab omni ſervitio, Sc. Yet 
there paſſeth in this caſe but an eſtate for life, for ſeeing that theſe words (in Iiberum marita- 
gium) create an eſtate of inheritance __ the erall rule of law, the law requireth that 
they ſhould be legally purſued, But then it may be demanded it a man had given — at the 
30. E. 1, tit. Formdon. 66. ad- common law, in libero maritagio, whether had the donees a fee ſimple without theſe words 
Judg. ace. 22 for that it appeareth by that which hath beene ſaid before, that all gifts in taile were 
(3- Inſt. 336.) ce ſimple at the common law, and that the ſtatute of W. 2. did not create any eſtate in fee 
taile, but out of an eſtate in fee ſimple. To this it is anſwered, that theſe words (in /iberum 
maritagium) did create an eſtate in fee ſimple at the common law: and it is holden in 31. E. 3. 
gard. 116. Per ceux parolæ in frankmariage les donees averont les terres a eux et a lour heires par- 
31-E. 3. tit, Gard. 126, Mirr, enter eux engeudres, et ceo eft dit eſpecial taile, But yet betweene donees in frankmariage 
cap. 2+ left, 15. acc. and other donees in ſpeciall taile there may be many notable diverſities. If the king give land 
to a man and a woman, and the heires of their two bodies, and the woman die without iſſue, 
yet ſhall the man be tenant in taile apres poſſibilitie, But if the king give land to a man with 
. Kl. 3. Dower, 202. a woman of his kindred in a frankmariage, and the woman dyeth without iſſue, the man in the 
king's caſe ſhall not hold it for his lite, becauſe the woman was the cauſe of the gift ; but other- 


wiſe 


dicto Johanni cum hæredibus fuis in perpetuum de capitali domino feodi ; and warranty to kim and his "heirs. Ruled, that it is 


neither tail, nor Sa IE but * ſimple only in the huſband, and nothing in the wife. M. 23. and 24. El. C. B. Webb an Porter 
45 


vid. contra 32. E. 1. tail 25. . 3. 20. agrees, Hal. MSS.—See acc. the ſame caſe in Ow, 26. and Godb. 18. The ſame cate 
is cited in Mo. 643. pl. 888. : 


(1) 14+ E. 2. Aiel 1. Reverſon granted by two in frank-marriage. Vid. 4. E. 3. 4. 26. E. 3. tailz7, Hal. MSS, 


(2) But ſee the contrary of this Paſch. 40. Eliz. C. B. lord Barclaye's caſe u. 11. and all the books here cited prove, that it is at leaſi 
an eflate tail, although no tenure, and it is My Ire; 17. E. 3. 65. Vid. H. 43. EL B. R. rot. 140. between lord Barclay 


and the counteſs of Warwick. Hal. MSS. —See 8. C. in Mo, 643. Cro. Eliz. 635. and 1. Ro. Abr. 750, but the point of frankmarriage 
is · not reported in the two latter books. 


1 b H. 4. Meſne 74. 30. E. 3. 24. Gift in ſrankmarriage ſal vo forinſeco ſervitio good, and the donce ſhall hold in chivalry, 
* 95 
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Lib. I. 


Of Fee taile. 


Sect. 18. 


22 


iſe it is in the caſe of a common perſon, if lands be given to a man and a woman in eſpeci- 7. H. 4. 16. 
all 3 they are divorced cauſa præcontractus, both ſhall hold the lands for their lives ow 


in [] caſe of 


rankmariage if they 


ſo divorced, the woman ſhall enjoy the whole land, be- 


cauie ſhe was the cauſe of the gift (1). . If lands holden in ſocage go be given in eſpeciall taile 


and the donees die the iſſue being within the age of 14 yeares, 
rt of the father or of the part ot the mother which can hap the cu 


] the next of kinne of the 
ody ſhall have it, but in caſe 


of frankmariage the heire of the part of the mother ſhall have it, becauſe as it hath been ſaid ſhe 


was the cauſe of the gilt. 


Li 


T nota, quod hoc 
verbum (Talli- 

are) idem eſt quod ad 
quandam certiduni- 
nem ponere, vel ad 
quoddam certum hæ- 
reditamentum limi- 


tare. Et per ceo que eft 


limit et mis encertaine, 
quel iſſue inheritera per 


force de tiels dones, et 


come longement ] en- 
heritance endurera, il 
eſt appelle en Latin, 
feodum talliatum, i. e. 
hæreditas in quandam 
certitudinem limitata. 
Car ſi tenant in gene- 
ral taile moruſt ſans 
iſſue, le donor ou ſes 
heirs potent entrer 
come en lour rever/ion. 


Sect. I 8 0 
AND note that this 

word (Talliare) is 
the ſame as, to ſet to 
ſome certaintie, or to 
limit to ſome cer- 
taine inheritance. And 
for that it is limited 
and put in certaine, 


what iſſue ſhall inhe- 


rite by force of ſuch 
gifts, and how long 
the inheritance ſhall 
indure, it is called in 
Latine, feodum tallia- 
tum. i. e. hereditas in 
guandam certitudinem 
limitata. For if tenant 
in generall taile dieth 
without iſſue, the do- 
nor or his heires may 
enter as in their rever - 


ſion (3). 


T nota. This, in 
our author throughout 
his three bookes, be- 
tokens ſome notable point of 
inſtruction worthy of more 
ſpeciall obſervation, which is 
often L/] uſed by him as you 
may perceive by the ſections 
noted in the margent (2). 


Feodum talliatum i. e. 
hereditas in quandam 


certitudinem limitata. 
Here our author doth inter- 
pret what feodum talliatum 
1s. Of all the eſtates taile 
moſt coarcted or reſtrained, 
that I finde in our bookes, is 
theeſtatetaile in 39, Aſſ. Pl. 20. 
where lands were given to a 
man and to his wite and to 
one heire of their bodies law- 
fully begotten, and to one heire 
of the body of that heire only, 
this caſe being adjudged in 
the point is an exception 
(ſome ſay) out of the generall 
rule put before by Littleton. 
ſect 13. that all eſtates tailes 
were fee ſimple at the com- 
mon law; for (ſay they) by 


this limitation (-ercd;) in the ſingular number the donees had not had a fee ſimple at the 
common law, Jide regiſtrum Jjudiciale, fo. 6. a gift made to a man ct heredi maſculo de cor- 


pore ſuo (q). 


EN meſine le ma- 

ner eſt del te- 
nant en ſpecial taile, 
Sc. Car en cheſcun 
done en le taile ſauns 
pluis ouſter dire, le 
reverſion del fee ſim- 
ple eſt en le do- 


nor. Et les donees et 


Sect 19. 


N the ſame manner 

it is of the tenant 
in efpeciall taile, 
&c, For in every 
gift in taile without 
more ſaying, the re- 
verſion of the fee ſim- 
ple is in the donor. 
And the donees and 


EY cheſeun done en 

taile ſans pluis 0u+ 
fer dire, le reverſion del 
fee ſimple eſt en le donor. 


This 1s wrought by the con- 
ſtruction of the ſtatute of W. 2. 
cap. 1. Which hath turned the 
fee ſimple of the donee into 
a particular eſtate of inheri- 
tance, and the poſſibility of the 
donor to a reverſion in him 


expectant upon the cſtate * 


(1) Kelxw. 104. b. Accord. Hal. MSS. See alſo acc. Perk. ſect. 238. 


[Iz E. 3. tit. Aff. 19. E. 4. 
* 83. = 88 1 Aft 4 
E. 3. All. 45. (F. N. B. 
f] Pl. Com, Ce caſe. IP 
r1 17. H. 3. tit. Gard, 246 
3.79. 970 


(Ante 17. b.) 


[ Seck. 18. 37. 42. 43. 49. 
50. 64. 72. $9. go. 104. 148. 
114. 116. 147. 158. 161. 168. 
170. 183. 254. 279. 346. 387. 
452. 467, 618. 619. 637. 642. 
2 682. 684. 711. 717. 719. 
738. 


Weſt. 2. cap. 3. Pl. Com. 25m. 
n, 


9. AMT. pl. 20. 
1. Co. 66. 104. Ante 8. b. tz 
Ro. Abr. 838.) 


Sect. 13. 
Vid. Pl. Com. ſo. 29. b, 


Regitt. Judic, fv. 6. 


(2. Iaſt. 331. 333.) 


(2) Lord Coke ſeems to lay too much ſtreſs on Littleton's uſe of nota, &c. and other words of a like kind. In the edition hy 


Lettou and Machlinia Sc. is frequently omitted, and item is very often put where the other editions have nota, and vice verſa. 


This ſhews, bow very uncertain it is, whether any peculiar force ought to be attributed to ſuch words. Indeed where they 
really come from Littleton himſelf, they muſt in general be too ſlight a foundation for any conſiderable inference. 


() The Mee in tail attainted in vita patris ; after the death of the father the donor cannot enter, but the iſſue, if pardoned may enter, 


and hold as 


cial occupant ſubjef to the charges of the father, 29. Af. 61,—Hal. MSS. 


(4) In the caſe of Richards and lady Bergavenny 2- Vern. 3z5. the court held a limitation to lady Bergavenny and ſuch heir of 
her body as ſhould be living at her death, with a remainder over, to be an eſtate tail. But ſee further on this ſubject ante fol. 8. 
b. n. 4. wbere ſeveral authorities are referred to in order to enable the ftudeng to find in what caſe keir in the ſingular number 
ought to be conſtrued nomen collecti vum. J 


Lib. 1. Cap. 4. Of Fee-taile. Sect. 19. 


ſo as there be tho inheritan- Joy 7ſues ferront al their iſſue ſhall do 


s of one land, yet this was a 5 
Fr] 12. E. 4. 23. f. H. 3. 1. — ove — 1 ag donor et a es heires au- to the donor, and to 


Weſt. 2. ca. 13- PL Com: 247- there refolved' according to Z7elx ſervices, come le his heires the like ſer- 
248. 261. 562. 2. E. 2. tit. ref: 


| Lattleton. But I ſee no cauſe . RP . 
223 H. 6.27. 39 E. 2. Sherefore that point ſhould donor fait a fon ſeigni= vices, as the donor 


be drawne in queſtion, for at or prochein a luy pa- doth to his lord next 


the ſame ſeſſion of parlia- . ed: oa +l 
ment (in which the ſtatute ramount, forſp * ſe les para , cep 


. donis conditionalibus was donees in frankmar- donees in frankmar- 

gry ** exprefle- riage, les queux tien- riage who ſhall hold 
aid, we nam in qu a 5 

———— 1 w as by dront quietment de quietly from all man- 

the judgement of the ſame clieſcun manner de ſer- ner of ſervice (un- 

r Anon que ſoit per leſſe it be for fealtie) 
Le reverſion del fre fealtie tanque le quart untill the fourth de- 


degree ſoit paſſe, et a- gree is paſt, and at- 


(Poſt. raz. b. Plowd. 18 T. 162. 


6. 197. Cro, Cha. 400.) 

190. 197: Cie. che g fimple eff en te donor. 
A reverſion is (2) where the re- a = F d 
ſidue of the ellate always doth degree ſoit paſſe liſſue is paſt the iſſue in 


eontinue in him that made the en le cinque degree, et the fift degree, and 
particular eſtate, or where the 


particular eſtate is derived our Mint 0uſter lautres des fo forth the other iſ- 
of his eftate, as here in the caſe 7//yes apres Juy, tien- ſues after him, ſhall 


m_ ork wap re? dront del done on ſes hold of the donor or 


7 * life, a for yearre, heires come ils teig- of his heires as they 
If a man extend lands i 
. | nont ouſter, come il en hold over, as before 1s 
ſtaple, recognizance or elegit, 4Vant dit. ſaid. 
he leaveth a reverſion in the conuſor. But ſince Littleton wrote, the deſcription muſt be more 
[al 25. H. $. ca. ro. (Cto. large upon the ſtatate of [4] 27. H. 8. for at this day, if a man ſeiſed ot lands in fee make a 
Cha. 24- 1. Ro. Abr. 625. 1, feoffment in fee, (and depart with his whole eftate) and limit the uſe to his daughter tor lite, 
Co. 104. b. 2. Co. gr. 2. Ro. and after her deveaſe, to the uſe of his ſonne, in taile, and after to the uſe of the right heires of 
Abe. 417. 1. Leon. 182.) the feoffor: in this caſe, albeit he departed with the whole fee ſimple by the teoffment, and li- 
[4] 38. E. 4. 26. 27. E. 4. age mited no uſe to himſelfe, yet hath he a reverſion (2) ; [. for whe nſoever the anceſtor takes an 
118. 24- E. 3. 36. 40. E. 3, eſtate for lite, and after a limitation is made to his right heires, the right heires thall not be pur- 
chaſors. And here in this caſe when the limitation is to his reight heires, and right heire he 
eannot have during his life (for n eff heres wiventis) the law doth create un uſe in him du- 
ring his life, untill the future uſe commeth i , and conſequently the right heires cannot be 
purchaſors, and no diverſitie when the law creates the eſtate for life, and when the party. 
[c] Tr. zu. Eliz inter Fenwicke And all this was adjudged betweene fc] Fenwicke and Mitford in the King's Bench, and if 
& Mitford. 32. H. 8. gard. 93. the limitation had been to the uſe of himſelſe for life, and atter tothe uſe of another in taile, and 
— oo Bo Dier. 2 9. 19. Kc. after to the uſe of his one right heires, the reverſion of the tee had been in him, becauſe the uſe 
1 01 * 883 of the fee continued ever in him (3); and the ſtatute doth execute the poſſeſſion to the uſe in the 
Mo. 2840 ume plight, qualitie, and degree, as the uſe was limited. : ; 
[d] 1. H. 5.8. 4. H. 6. 20, [4] It a man make a gift in taile, or aleaſe for life, the remainder to his own right heires, 
9. Eliz, Dier. Bromley's caſe. this remainder is void, and he hath the reverſion in him, for the anceſtor during his lite beareth 
in his body (in judgment of law) all his heires, and therefore it is truly ſaid, that ares ef 
8 anteceſſoris. And this appeareth in a common cafe, that if land he given to a man and his 
eires, all his heires are ſo totally in him, as he may give the lands to whom he will. 
[-] Soit is if a man be ſeifed, of lands in fee, and by indenture make a leaſe for life, the re- 
wold's cafe adjudge. Bendlowes mainder to the heires male of his one body, this is a void remainder; for the donor cannot 
Serjant in his 9 agrceth. make his own right heire a purchaſer of an eſtate taile without departing of the whole fee ſimple 
(Hob. 30. 33. 1. Mod. 237, 1. Out of him (4): us if a man make a feoffment in fee to the uſe of himſelfe for lite, and then 
1. Ro. Rep. 240.) tothe uſe of the heires males of his body, this is a good eſtate taile executed in himſelte, and the 
limitation is good by way of uſe, becauſe it is raiſed out of the ſtate of the feoffees, which the 
feoffor deparred with, and that is apparent, for a limitation of uſe to himſelfe had without 
queſtion beene good, LO 

[/] 20. Elis. Dicr, {f} If a man make a feoffment in fee to the uſe of himſelſe in taile, and after to the uſe ot 
the teoffee in fee, the feoffee hath no reverſion, but in nature of a remainder, albeit the feoffor 
have the eſtate taile executed in him by the ſtatute, and the feoftee is in by the common law, 


which is worthy of obſervation, 
To 

(1) By what words a reverfion will paſs, fee Vin. Abr. Rewerfon, G. and Com. Dig. Efates B. 12. 

A. Br LE 4. P. & M. Ny. 134. contra. Hal. MSS. But fee the caſe cited by lord Hale in the next note, and alſo ante ra. b. 
note 2. there. 

(3) Caſus Com. Bedford M. 34 35 Eliz. Poph. n. 8. Feoffment to the wſe of the ſeoffor for 40 years, remainder to B in tail, re- 
mainder 10 the right heirs of the fear. It is the old reverſion, and the feoffor may deviſe it; for the uſe returned to the feaffor for want 
of confideration to retain it in the feoffee till the death of the feoffor. Hal. MSS See the earl of Bedford's caſe in Poph. 3. Vid. 27, 
F. 3.8. 4. H. 6. 20. 42. A. 2. 9. E. 3. 14+ 10. E. 3.48. Lands granted by A by fine for the life of A, remainder to A's right heirs, 
It ts @ reverſion in A, und he may grant it. Hal. MSS. Dy. 237 Fine to huſband, as that which he and his <vife have of his gift, 
* Lopes 78 a 8 for life, remainder to the right heirs of the huſband. It is a void remainder, and the wife ſurvivor foall have 

7. Hal. . 

(4) her e heir Hall be purchaſer Vid fol. 9. ö. 11. H. 6. 13. Dewiſe to B for life, remainder to C in tail, remainder to the next heir 
of the dewiſor and the heirs of tus body, it is a purchaſe in the heir. Quezre there if it had been heirs.--- Archer's cafe, 1. Rep. 66. b. 
Dewiſe or conveyance to A for life, remainder ſo his next heir male, and to the heirs male of the body of fuck heir male, it is a purchaſe 
mn the heir, becauſe in the ſingular number, and the limitation is applied to it.---Vid. 1. Rep. 104. Shellie's caſe. Uſe limited for life ta 
A, remainder to the heirs male of the body of A and the heirs male of the body of ſuch heirs male. It is a limitation, and A has a tail 


le] Dier. 5. Marie 186. Groſ- 


executed. But if thee amegflor takes eftate for years, remainder limited to the heirs male of tis body, it doth not weft mn the ancefior. Accord. = 


hic fol. 13. Hodgbinſon's caſe. Hal. MSS.»See Hodgkinſon's cafe from lord Hates NISS, at the end of n. 6. ante 14 a. 


pres ceo que le quart ter the fourth degree 
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ſhall be ſaid, and therefore ſeeing gran 


Lib. 1. Of Fee taile. Sect. 20. 23 


To conclude this point, [g] whoſoever is ſeiſed of land, hath not only the eſtate of the land [+] 13. H. 7. 6. 28. H. 8. Die 
in him, but the right to take profits which 1s in nature of the uſe, and therefore when he makes (e] „ 7. GAGs H. Te Dep 
a fcoffment in fee without valuable confideration to divers particular uſes, ſo much of the (3+, Co. 81. b. Cro, Jam, 201, 
uſe, as he diſpoſeth not, is in him as his ancient uſe in point of reverter, As if a man be Poſt, 271. b.) 
ſeiſed of two acres, the one holden by knights ſervice by prioritie, and the other by knights 
ſervice holden by poſterioritie, and maketh a feoffment in tee of both acres to the uſe of him- 5. E. 4. 7. 1. Co. 76. $4.8 
ſelſe and his heires, the old uſe continued in him, and the prioritie and poſterioritie remaine, So 100, &c. Chudley. 2. Co. 5 
it is of lands of part of the mother, the uſe ſhall goe to the heire of the of the mother, 57 58. 77. 78. 4. Co. 22, 6. Co, 
which could not be, if it were not the old uſe, but a thing newly created, The like law of lands 3+ 43 
of the cuſtome of Borough-engliſh, Gavelkind, &c. (1.) 


Les dones, et lour iſſues ferront al donor et a ſes heires autiels ſervices, 


come le donor fait a ſon ſeignior procheine a luy paramount. The reaſon of this 

is, that when by conſtruction of the ſaid ſtatute there was a reverſion ſettled in the donor 

for that the donee had an eftate of inheritance, the judges reſolved that he ſhould hold of 

his donor, as his donor held over (2): as it the tenant had made a feoffment in fee at the 

common law, the teoffee ſhould have holden of the teoffor as he held over, and before the 

ſtatute of W. 2. the donee had holden of the donor as of his perſon, and now of him as of 

his reverſion : but if a man make a leaſe for life, or years, and reſerve nothing, he ſhall have (Poſt. 143. a.) 
fealtie only and no rent, though the leſſor hold over by rent, &c. And this, that Littleton faith, 

is regularly true, if the donor maketh no ſpeciall reſervation, for then the ſpeciall reſervation 

excludes the tenure which the law would create. As if tenant by knights ſervice maketh a 

gift in taile reſerving fealtie and rent, the donee ſhall hold in ſocage, by fealtie and rent, 

and not by knights ſervice (3.) But if a man hold land of the king in grand ſerjantie, and ma- 

keth a gift in taile generally, in this caſe the donee ſhall not hold of the donor by grand 

ſerjantie, becauſe no man can hold by 2 ſerjantie, but of the king only, as hereafter 

ſerjantie doth include knights ſervice, he ſhall in (2. Ro. Abr. 501.) 

that caſe hold of the donor by knights ſervice. It a man ſeiſed of land in the right of his 

wite holden by knights ſervice giveth the ſame lands in taile generally, the donee ſhall not 

hold of him by knights ſervice, becauſe his wite held the land, and he had nothing but in her 

right. And in that cafe the baron hath gained a new reverſion by wrong, and therefore ſuch a 

donee ſhall doe fealtie only (4). 

A, ſeiſed of two acres of land, holdeth the one of B by knights ſervice, and twelve pence (Doctr. Plac. 53.) 
rent, and the other of C in ſocage and one pennie rent, and makes a gift in taile of both 
acres without any expre ſſe reſervation of any tenure. In this caſe the donor hath but one re- 
verſion. And yet he ſhall make ſeveral avowries, becauſe there be ſeverall tenures created by 
law in reſpect of the ſeverall tenures over: and the avowrie is made in reſpect of the tenures. 

Lord, meſne and tenant, the tenant holdeth by four pence, and the meſne by twelve (2+ Ro. Abr. 501.) 
pence, the tenant makes a gift in taile without reſerving any thing, by reaſon whereof he hol- 
deth by toure pence, in reſpect ot the tenure over. Atterwards the reverſion eſcheats, now ſhall 
the donce hold by twelve pence, for the meſnaltie which was four pence is extinct, and the 
law reſerved the tenure upon the gift in taile, in reſpect of the meſnaltie, and when the meſ- 
naltie is extinct, the former rent between the donor and donee is extinct alſo, and then by 
the ſame reaſon that the donee ſhall take advantage, if the donor by releaſe or confirmation 
had holden by leſſer ſervices, by the ſame reaſon he ſhall be prejudiced, when he holdeth by 
greater ſervices (5). 


Forjpriſe {es donees en Frankmarriage. It is to be underſtood, that although ragten. Mb. 2. fol. 21, Britton 
the land be given in {berum maritagium, in free marriage generally, yet firſt the law cap. 119. Fleta lib. 3. cap. 11. & 
doth make a limitation of this word (free) v. till the fourth degree be paſt, for the reaſon lib. 6. cap. 2. Vide ſect. 17. 20. 
that our author here yeeldeth(6). And 2. albeit it be free marriage, yet the donees and their (Ante. 21. b. Polit 178. a.) 
iſſues untill the fourth degree be paſt ſhall do fealtie, for that is incident to everie tenure (except 
frankealmoigne) and cannot be ſeparated from it, and therefore the donees and their 
iſſues ſhall hold it as freely till the fourth degree be paſt as the donor can make it, See more of 
this in the chapter of Frankalmoigne, 


49. E. 310. 


Sect. 20. 
75 T les degrees en AND the degrees in HERE Littleton ſaith 
Jrankmarriage, frankmariage ſhall le] that the donecs in fe] Vide ſe. 17, 19, 138. 268. 


ſerront accompts en be accounted in this frankmariage ſhall _— 269. 271733 · 


k : fealtie only untill the fo 
tie! maner, ic. de manner, viz. from degree 


(x) See further on this ſubje& the ſeveral books cited ante 12. b. in n. 2. to which add Prec. in Cha. 222. 319. and Plowd, 
45. and note f. in the Engliſh tranſlation of Plowden. It may be an uſeful hint to obſerve, that the Engliſh edition of Mr. 
owden's Commentaries, which moſt deſervedly bear as high a character as any book of reports ever publiſhed in our law, 
has a great number of additional references and ſome notes; and that both of theſe are generally very pertinent, and ſhew 


great induſtry and judgment in the editor. 


(2) And therefore gift in tail ſaving the reverſion tenend' de capitalibus dominis feodi ſervitia debita is woid, and the donee 


Hall hold of the donor, as he holds over, 6. E. 3. 28. 45- E. 3. 27. 2. E. 4. f. 4. H. 6. to. Champernon's caſe. Vide 27. H. 8. 18.— 


Hal. MSS. 

(3) But if tenant by ä makes gift in tail rendering rent only, the tenure ſhall be chivalry, but the rent accumulative. Vid. hic 
$2. Dy. 52. Keilw. 125.— Hal. MSS. 

(4) Quere of this caſe for the new reverſion is held in chivalry. Vid. 4. Hen. 6. 21. by Ball. B holds of A in chivalry, and gives in 
tail to C, who makes leaſe to R for life and dies. The iſſue of C ſhall be in ward to A, not to B the donor. Hal. MSS. 

(s) Vid. Keilw. 125. 129 — Hal. MSS. | 

(6) And therefore after the fourth degree the iſſue ſhall have formedon and count of a gift in frankmarriage ; but the warranty and 
acquittal are gone. 12, H. 4. 9. Vid. 10. E. 3.2 5. 4+ E 3 5. Attornment Tm in frantmarriage.— Hal. MSS. 


Lib. 1. Cap. 2. 


[6 Glanvill. lib. 7. cap. 18. 
rat lib. 2. fol. 21. Britton. 
cap. 119. Fleta lib, 3. cap. 11. & 
lib. 6. cap. 2. 


(c] Vide to. E. 4. tit. Avowry. 
157. 31. E. 3. ceſſavit. 22. 31. 
E. 3. gerd. 116. 21. H. 7. 30. 


1. Rule. 


2. 
(Piowd. 444. 


3 
(Vid. Stat. 32. H. 8. cap. 38. of 
marriages, 2. Init. 683. 25. H. 
8. cap. 22.) 


(1) Nota by the intent of Littleton in ſome caſes before 
the land ſhall be holden quit till it be paſſed. - 


degree be paſt, and then the 
iſſue in the fift degree ſhall hold 
of the donor as the donor 
holdeth over, [4] vide Bracton 
ubi ſupra, ita quod ille cui ter- 
ra fic data fuit, nullum inde 
faciat ſervitium uſque ad ter- 
tium heredem et uſque quar- 
tum gradum, ita quod tertius 
heres fic incluſus. And here- 
with alſo agreeth Fleta ub: ſu- 
pra. And the [e] learning of 
degrees ſet out in the civil 
— canon law (wherein 
I find ſome difference) is 
worth the knowledge, to the 
end that Littleton and the 
law in this caſe may the bet- 
ter be underſtood, which I 
will divide into certaine rules, 
whereof the firſt is, that a 
perſon added to a perſon in 
the line of 1 * 
maketh a degree. And it is to 
be underſtood, that a line is 
threefold, >. the linc aſcen- 
ding, deſcending, and collate- 
rall. And ſirſt for exumple, of 
the aſcending line, take the 
ſonne and add the father, 
and it is one degree aſcen- 
ding, add the grandtather to 
the father, and it is a ſecond 
degree aſcending. 

So as how many perſons 
there be, take away one, and 
you have the number of de- 

ces. If there be foure per- 
ons it is the third degree, it 
five the fourth, for one muſt 
exceed, and then you have the 
degree, Likewiſe by the deſ- 
cending, take the tather, and 
add the ſonne, and it 1s one 
degree, then take the ſonne 
— add the grandchild, and 
it is the . degree, aud ſo 
likewiſe further. Wherein 
obſerve that the father, ſon 
and grandchild, albeit there 
are three perſons, yet they 
make but two degrees, be- 
cauſe (as it hath been ſaid) 
one mult excecd for making a 
degree. 

It is to be noted, that in 
every line the perſon mutt be 
reckoned from whom the com- 

utation is made. And there 
is no difference between the 
canon and civill law in the 


Of Fee taile. 


le donor a les donees 
en frankmarriage, le 
primer degree, pur 
ceo que la feme que eſt 
une des donees covient 
etre file, ſoer, ou autre 
couſin a le donor. Et 
de les donees tanque 
a lour iſſue il ſerra 
accompt le ſecond 
degree, et delour iſſue 
tanque a ſon iſſue, le 
tierce degree, et iſſint 
ouſter,&c. Et la cauſe 
eft, pur ceo que apres 
cheſcun tiel done les iſ- 
ſues queux vergnont 
de le donor, et les ½ 
ſues queux veignont 
de les donees apres 
le quart degree paſſe 
de ambideux parties en 
trel forme deſtre ac- 
compt, poyent enter 
eux per la ley de faint 
efaliſe entermarie. 
Et que le donee en 


frankmarriage ſerra. 


dit le prime degree de 
les quart degrees, 
home poit veier en un 
plee ſur un breve de 
Droit de Garde P. 
31. E. 3. Loule Pl. 
counta, que ſon tre- 
ſaiel furt ſeiſie de certe 
terre, Sc. et ceo te- 
nuſt dun autre per ſer- 
vice de chi valer, &c. 


que: dona la terre a 


un Rafe Holland - 
veſque a ſoer en frank- 


marriage, &c, 


Sect. 20. 
the donor to the do- 
nees in frankmarriage 
the firſt degree, be- 
cauſe the wife, that is 
one of the donees, 
ought to be daughter, 
ſiſter or other coſen to 
the donor, and from the 
donees unto their iſſue 
ſhall be accounted the 
ſecond degree, and from 
their iſſue unto their 
iſſue the third degeee, 
and ſo forth. And the 
reaſon is, becauſe that 
after every ſuch gift, 
the iſſues of the do- 
nor, and the iſſues of 
the donees after, the 
fourth degrees paſt of 
both parties in ſuch 
forme to be accounted, 
may by the law of the 
holy church enter- 
marie (1). And that the 
donee in frankmarri- 
age ſhall be ſaid to be 
the firſt degree of the 
foure degrees, a man 
may ſee in a-plea upon 
a writ of right of 
ward,” P. zt. E. 3. 
where the Pl. plead- 
eth that his great 
grandfather was ſeiſ⸗ 
ed of certaine lands, 
&c. and held the ſame 
of another by knight 
ſervice, &c. who gave 
the land to one Raphe 
Holland with his fif- 
ter in frankmarriage, 


&c. 3 


aſcending and deſcending line (2), for thoſe whom. the civilians do reckon in the ſecond de- 
gree, the canoniſts do reckon in the firſt (3), and thoſe whom they place in the fourth, theſe place 


In 


the fourth degree paſſes from the donor there may be inler marriage, and yet 
A gives land in frankmarriage with the daughter of his ſiſter, the iſſue of A and the donee 


may intermarry after the fourth degree, yet the fourth degree ſhall not be paſſed quoad the tenure. Vid. pag. ſequent. A gives to the 


daughter of N in frankmarriage, C and the iſſue of N may intermarry, 


becauſe they are in quinto gradu conſanguinitatis, yet this is 


only the ff _ quoad the privilege of tenure. Hal. MSS, There is ſomething apparently wanting in the ſtate of lord Hale's 
ez 


latter ca or it is not ex 


Hale's caſe requires. 


preſſed who C is, and how C and the iſſue of N are related in the #/tk degree. But this accidental 


omiſſion may be eaſily ſupplied, and the doctrine will be equally intelligible by only ſuppoſing the conſanguinity to be as lord 


(2) The words but in the collateral line there is ſeem neceſſary to the ſenſe of this paſſage ; and though not to be found in any 
edition of lord Coke's Commentary, were probably omitted by miſtake. 


(3) A G and A are in the fourth degree per utramque legem, N and K are in the fourth degree by the canon law, but in 


— ome === the eighth degree by the civil law. 


N and Care in the fourth degree by the canon, in the fifth by the civil law. 


C.. . B. . D Videpro computatione graduum conſanguinitatis juxta utramque ſegem cauf, 35. quztt. 5. pars 2. in Pe- 
: : : cret. Juxta jura canmica—l. Aſcendentium et deſcendentium quot ſunt perſonæ, de quibus quæritur, 
H.. . E. . I. computatis intermediis, prima dempta, tot ſunt gradus inter eas. II. Pro collateralibus. Collateralium in 


linea æquali quoto gradu quis diſtat a ſtipite communi, toto diſtant inter ſe vel fbi attinent. Collatera- 


I... F.. . M. lium in linea inæquali quoto gradu remotior diſtat a communi ſtipite, toto inter ſe diſtant.—Fuxta jus civile 
: EI. In linea recta aſcendentium et deſcendentium quot ſunt perſonæ, de quibus quæritur, computatis in- 
K.. G.. N termedlis, uni dempti, tot ſunt gradus inter eas. II. Collateralium. 1. In linea zquali, quoto gradu qui 
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co PS engendr &, kN caſe his iſſue male ſhall trant non reſtringunt 


in the ſecond. Therefore if we will know in what degree two of kindred do ſtand according 
to the civill law, we muſt begin our reckoning from one, by aſcending to the perſon from. 
whom both are branched, and then by deſcending to the other to whom we do count, and it (Plows. 444.) 
will appeare in what degree they are. For example, in brothers and ſiſters ſonnes, take one of 
them and aſcend to his father, there is one degree from the tather to the grandfather, that is the 
ſecond degree, then deſcend from the grandfather to his ſonne, that is the third degree, then 
from his ; 5s to his ſonne, that is the fourth. But by the cannon law there is another com- 
putation, for the canoniſts do ever begin trom the ſtocke, namely from the perſon of whom 
they do deſcend; of whoſe diſtance the queſtion is. For example, if the que ion be, in what 
degree the ſonnes of two brothers ſtand by the canon law, we mult begin from the grand- 
father and deſcend to one ſonne, that is one degree; then deſcend to his ſonne, that is another 


degree, then deſcend againe from the 1 to his other ſonne, that is one degree, then 


deicend to his ſonne, that is a ſecond degree, ſo in what degree either of them are diſtant from 
the common ſtocke, in the ſame degree they are diſtant betweene themſelves: and if they be 
not equally diſtant, then we mult obſerve another rule. In what degree the moſt remote is diſ- 
tant from the common ſtocke, in the ſame degree they are diſtant betweene themſelves, and ſo 
the moſt remote maketh the degree. And albeit the donee be a couſin in the third or fourth de- 

from the donor, yet in this computation it maketh the firſt degree: grads dicitur a gradien- 
do, quia gradiendo aſcenditur et deſcenditar. And thus much of the civile and cannon law is ne- 
celarie to the knowledge of the common law in this point (1): and herewith agreeth our author 
in the words following. 


Les iſſues queux veignont de le donor, et les iſſues queux veignont de 
les donees apres le 4. degree paſſe dambideux parties in tiel forme deſte 


account potent enter eux per le Ley de Saint Eſghſe entermarrier. 
(De Saint Eſgliſe). [4] So as hereby it appeareth, that the computation of the degrees in this L Bite. e $19. Accord. Fict; 
caſe, muſt be according to the cannon law, But it is neceſſarie to be knowne concerning mar- Ib. 3. ca. x1, & lib. 6. c. 2. 
riages betweene perſons of kindred one to another, that it is enacted [e] by the ſtatute of 32. H. [e] 32. H. 8. ca, 38. 
8. that no reſervation or prohibition (God's law except) ſhall trouble or impeach any marriage 
without the Leviticall degrees (2). | 
The cafe vouched by Lietleton in 31. E. 3. you ſhall finde abridged by Fitz, tit. gard. 116. 
And albeit this yeare of 31. E. 3. was never in print till Fitzherbert did abridge it and publiſh it 
in print anno 11. H. 8. and goeth under the name of broken yeares, yet here it * by 


our author, that the ſame is of authoritie in law, as hercatter alſo in other places ſhall be ob- 
ſerved, 
SeCt. 21. 
T touts ceux ND all theſe en- [DT fonts ceux tailes 
tailes avantdits, tailes aforeſaid be avauntdits ſont 


ſont ſpecifies en le dit ſpecified in the ſaid ſpecifies en le dit fla- 


eſlatute de W. 2. Au- ſtatute of W. 2. Alſo tute de Weſtminſter 2. 
xy ſont divers autres there be divers other And ſo it appeareth by the 


| De di re @ by 
eftates en le taile, co- eſtates in taile, though 4e abet Fx ag 


ment que ne —_ they be not by ex- And herewith agreeth Car- 


fies per expreſſe pa- preſſe words ſpecified bonel's caſe, 33+ Eau. 3. l. 


. . : , tulo taile 5. 
rols in le dit eftatute, in the ſaid ſtatute, but 15 


| . . That the caſes of the ſta- 
mes ils font priſes they are taken by the „5 


per le equitie de le equitie of the ſame amples of eſtates taile, gene- 
dit flatute. Sicome ſtatute, As if lands be one and ſpeciall, — I» 
terres ſont dones given to a man, and to *\*7 age: other eſtates taile. 


a . 4 „E. z. 32. 18. Aſſ. p. 5. 18. 3. E. 3. 32. 18. E. 3. 46. 
a un home et a ſes his heires males of his 296-1 1. Mar. Dyer 46. Pl, 28. Aff. p. f. 1. Mar. Di. 46. 


: | : * 1 Com. Seignior Barkley's caſe, FI. Com. 251. 
heires males de ſon bodie begotten; in this 9 251. For, Exenpl ill 


gem. 


Equitie 


diſtat à communi ſtipite, toto duplicato diſtant inter ſe, vel ſibi attinent; nam quælibet perſona facit gradum. 2. In linea in- 
æquali, quot ſunt perſonæ, ſtipite dempto, tot ſunt gradus.—Nota in contractibus matrimonialibus computatio canonica eſt re- 
cepta, et hoc per decretalem Innocentis tertii in concilio generali.— Hal. MSS, 


(1) See further as to conſanguinity and the manner of computing its degrees by the civil and canon law, Blackſt. Law Tracts 
Bvo ed. v. 1. p. 14. and 173. and the annotations in the edit. of the Corp. Jur. Canon. by the Pithæi on that part of Gratian's De- 
cretum cited by lord Hale, and Inſt. lib. 3. tit. 6. et Dig. 38. tit. 10. and the commentators on thoſe titles. 


(2) The following paſeges from the canon law are in Hal. MSS,—Extrav. de conſang. et affin. c. 9. Vir qui à ſtipite quarto gradu 
mulieri, quz ex alio latere diſtat quinto, licite copulatur. Nota antiquitus uſque ad ſeptimam generationem nullus de ſua cog- 
natione ducat uxorem, Decret. 2. Cauſa 52. quæſt. 2. can. 11. Sed in concilio generali ſub Innocentio 3“ prohibitio copulz con- 
Jugalis qaartum conſanguinitatis et affinitatis non excedat, vis. in collateralibus, ſed in directe aſcendentibus prohibetur con- 
tractus matrimonialis in infinitum Extrav. de conſanguinitat, &c. can. 8.— See further as to the prohibition of marriages for af. 
finity or ens hs in Tay). Elem. Civ. L. 314. Inſt. lib. 1. tit. 10 Dig. lib. 23. tit. 2. Cod. lib. 5. tit. 4. Nov. 74. Gibl. 


Cod. Jur. Ecclebalt, Anglican, 1ſt ed. v. 1. p. 494+ Burn. Eccleſ. L. tit. Marriage. Vin. Abr. Marriage F. 
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Lib. 1. 


{ 5. Co. 99. 3. Co. 31.) 


Bract. lib. 4. fol. 186. 


18, Aſſ. p. 5. 18. E. 3. 46- 
Vo 3. tit. Taile 5. 3. E. 3. 
32. PI. Com. Seigniour Barkley's 
caſe, x. Mar. Dy. 46. V. ſect. a4. 


(Poſt, 164. 1. Co. 103. 104.) 


(Hob. 31.) 


fe] 9. H. 6. 24. 1. H. 6. 13. 


14. 37. H. 8. Br. tit. Done 42. 


tit. noſme 1. & 40. Dyer 23. El. ! 


374 Shellcy's cale 1. Co. 


(PoR. 26. b.) 


Cap. 2. 


Equitie is # conftruc- 
tion made by the judges, 
that caſes out of the letter 
of a \tat, yet being within 
the ſame milchiefe, or cauſe of 
the making of the ſame, ſhall 
be within the fame reme- 
die that the ſtatute pro- 


Of Fee taile. 


tiel caſe fon iſſue male 
inheritera, et le iſſue fe- 
mal ne unque enheritera 
pas, uncore in Is auters 
tailes avant dits auter- 


ment eſt. 


Sect. 22. 44. 


inherit, and the iſſue 
female ſhall never 
inherite, and yet in 
the other entailes a- 
foreſaid, it is other- 
wiſe. 


videth: and the reafon hereof is, for that the law-maker could not poſſibly ſet downe 


all caſes in expreſſe terms, eqzitas ef 
paribus rationibus paria jura et judicia defiderat. And againe, 
que jus ſcriptum interpretatur et emendat, nulla ſcriptura compr 


ah, 


b - e per focta quædam ratio 
e 


convenientia rerum que cuntla comqniparat, et que in 


ſa, ſed ſolum in vera ratione 


confiflens, Aquitas eff quaſi equalitas. Bonus judex ſecundum ægunm et bonum judicat, et æguita- 
tem ffricto frri prafert. Et jas roſpicit equitatem (1). 


Sicome terres ſont done a un home et a les V] heires males de ſon corps 


engendres, en tiel caſe ſon iſſue male inheritera liſſue female ne unques 
inheritera, &c. This ſhall be explained afterward, ſet. 24 (2). : 


SECt, 22: K. 


HESE two ſections, 

or any thing therein, 
do need no explanation, in 
reſpect they al be alſo 
explaned hereafter in the 
next ſection, ſaveing onely 
theſe words (quenx dotent in- 
heriter) are vetic obſervable, 
for they implie a diverſity be- 
tweene a deſcent and a pur- 
chaſe. For when a man gi- 
veth lands toa man and the 
heires females of his body, 
and dyeth having iſſue a ſon 
and a daughter, the daughter 
ſhall inherit; for the will of 
the donor (the ſtatute wor- 
king with it) ſhall be obſer- 
ved. But in caſe [g] of a 
zurchaſe it is otherwiſe: for 
if A. have iſſue a ſonne and a 
daughter, and a leafe for lite 
be made, the remainder to the 
heires females of the bodie of 
A. Adieth, the heire female 
can take nothing, becauſe ſhe 
is not heire(3); for ſhe muſt 
be both heire and heire female, 
which ſhe is not, becauſe the 
brother is heire, and therefore 
the will of the giver cannot 
be obſerved, becauſe here 1s 
no gift, and therefore the ſta- 
tute cannot worke thereupon. 
And fo it is if a man hatha 
ſonne and a daughter, and 
dieth, and lands be given to 
the daughter, and the heires 
females of the bodie of her fa- 
ther, the daughter ſhall take 


JN meſme le manner 

eſt, ſi terres ou tene- 
ments ſoient dones a un 
home et a ſes heires 
females de ſon corps en- 
gendres, en tiel caſe 
fon iſſue female luy 
mheritera per force et 
form de le dit done, 
et nemy iſſue male, 
pur ceo que en tiels 
caſes de dones faits 
en le taile, queux doi- 
ent enheriter, et queux 
nemi la volunt del do- 
nor ſerra obſerve. 


ET en le caſe que 


terres ou Htene-- 


ments font dones à un 
home, et a ſes heires 
males de ſon corps iſſu- 
ants, et il ad iſſue deux 
fits, et devy, et leign 
fits entra come heire 
male, et ad iſſue file et 
devy ſon frere avera la 


terre, et nemi la fle, pur 


IN the ſame manner 

it is, if lands or te- 
nements be given to a 
man, and to his heires 
females of his bodie 
begotten; in this caſe 
his iſſue female ſhall 
inherit by force and 
forme of the ſaid gift, 
and not his iſſue male. 


For in ſuch caſes of 


gifts in taile, the will 
of the donor ought to 
be obſerved, who 
ought to inherit, aud 
who not. 


ND in caſe where 


lands ortenements 
be given to a man, and 
to the heires males of 
his bodie, and he hath 
iſſue two ſonnes, and 
dieth, and the eldeſt ſon 
enter as heire male, & 
hath iſſue a daughter, 
and dieth, his brother 
ſhall have the land, & 


Cen 


3 1 — 2 oy " ii. - '*- % 1 1 7 N 4 * 3 
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(1) As to conſtruing ſtatutes by equity, ſee Plowd. 9. 10. 17, 18. 36. 46. 63. 87. 59. 82. 88. 109. 
371. 464. 466. See alſo Vin. Abr. Statxtes E. 6. Hatt. Treat. on Stat Aſh. Expolit. of Stat. by Eq. and Com. Dig. Parliament R. 10. 

(2) And fee ſuch ſpecial heir is in by deſcent, and ſhall have his age, 24. F. 3. 60.— Hal. MSS. 

(3) 4 hath iſſue a ſon and a danghter. The daughter marries J, and has iſue two daughters. A deviſes to his ſon; but if he die 
without ifſue my land ſhall go to my right heirs of my name and poſterity, and dies. The ſon dies without ifſue. Ruled, that the 
land ſhall not go to the uncle, for though of his name, he is not heir, for the iſſue of the daughter is heir. H. 11. Jac. C. B. Counder and 
Clerke Mo. 863. and Hob. 29. Hal. MSS.—-See the ſ>me caſe in 1 Brownl. 129.— This caſe of Counder and Clerke is apparently 
cited by lord Hale in confirmation of lord Coke's pofition as to the neceſſity of being keir as well as ſemale, in order to take by 
8 under a limitation to the heir female; and it is obſervable, that there is not one word in lord Hale's note intimating the 

aſt diſapprobation of the doftrine. However, it ſo happens, that in more modern times the propriety of this doctrine has been 
queſtione by very reſpectable perfons, who have treated it as equally unſupported by reaſon and authorities of law . But per- 
haps this cenſure of lord Coke may have been too haſty; and it may be doubted, whether there is a paſſage in all his works, 
more capable of ſtanding the ſevereſt teſt of modern criticiſm. Therefore the remainder of this note ſhall be employed in the 
defence of lord Coke's doctrine, and in explaining the qualifications with which it ought to be underſtood ; and for this purpoſe 
it ſhall be formally examined, firſt as a teafonadle rule of conſtruction, and ſecondly by the authorities and determined calcs. 


124-177. 204. 244. 363. 364. 366. 
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Lib. 1. Of Fee taile. Sect. 4. 285 


* que lo frere eft not the daughter, for nothing but an eſtate for life; be- 


. cauſe is no ſuch perſon, ſhe 
heire male. Mes that the brother 1s being not heire. But where a gift is 
auterment ſerra en heire male. But other- — 2 —4 2 8 

Rene male of his bodie, e 
autres tatles, queux wile it i in the other being the firſt taker is capable by pur- 
ſont ſpecifies en le entailes, which are chaſe, and the heire female by deſ- 


. - 8 cent (1), ſecundum formam doni: and 
dit fiat ule. ſpecified in the ſayd — Littleton purpoſely added 
ſtatute. theſe words, guenæ doient inheriter. 


_ Sect. 24. 
Av | terres ſei- ALSO if lands be @QUECUNQUE fer- 


ent donees a un given to a man ra enheriter per 
home, et a les heires and to the heires males force dun done en taile, ,. 15 
males de ſon corps in- of his body, and he Sc. Vide Tr. LY] 28; H. 6, [+] 1. H. 6. 24- 11. H. 6. 14, 


gendres, et il ad iſſue hath iſſue a daughter, tt. Deviſe 18. (which is not 2g. u. 6. pee is, 


. 5 in the booke at! , but writ- agg oe” 
file, quel ad iſſue fits et who hath iſſue a ſonne, — Ca Bet dunn. Statham tit, Deviſe. Pl. Com. In 


a ten verbatim out of Statham): Scholaſt. caſe 414. b. 
devy, et puis apres le and dieth, and after the If a man deviſe lands to a 20. H. 6. 43. 37. H. 8. Br. 


. . . i tit. Done & Rem. 61. tit. nol me 
donee devy, en ceft caſe donee die; in this caſe, 1 r RE 14 7 ran. 5 
le fits de la file ne in- the ſon of the daugh- daughter, which hath iſſue a n 577. 


heritera pas per force ter ſhall not inherit enn this tonne ſhall be in- 


. heritable, and notwithſtand- 
de le taile, pur ceo que by force of the en- ing ina gi 


5 gift in taile the law 
quecunque, que ſerra taile; becauſe whoſoever 1's 2therwile, and that by the 


Ld nher; inion of all the judges i 
mheriter per force dun ſhall inherit by force th. Exchequer er. 
done en le taile fait of a gift in taile made But I hold this cafe to be 


as heirs males, covi- to the heires males, ner quo pore _ 
ent conveyer ſon di- ought to convey his judges to the gift in taile laſt 


, mentioned, For firſt, albeit 
Jeent tout per les deſcent wholly by the . 
heir ES males. Mes heires males. Alſo IN heritance by other words 
en tiel caſe le donor this caſe the donor than a gift can, yet cannot a 


deviſe direct inheri 
poet entrer, pur ces que may enter, for that the , deſcend e „ 


le donee eſt mort ſans donee is dead without law. Secondly, there is no 


ue male, en la ley, iſſue male in the law, intent of the derilor appear- 


ES - ing, that the ſonne ot the 
entaunt que le iſſue infomuch as the iſſue daughter ſhould, againſt the 


del file ne poet con- of the daughter can- ue of law, inherit, and the 
. tute provideth, that vo- 
veyer a luy meſme not convey to himſelfe j,,,,, donatoris, Ec. obſerve- 
le diſcent per Heyre the deſcent by an heire #7. And I have heard this 
] ale caſe often denied to be law, 
Male. male. both in the King's Bench, and 
in the Common Pleas, vide 
Pl. Comment 414. b. And ſo it is [i] mutatis mutandis, when a gift in taile is made to a man, [i] xr, H. 6. 13. 
and to his heires . of his body, and he hath iſſue a ſonne, who hath iſſue a daughter, 
this daughter ſhall never inherit, becauſe ſhe muſt convey by deſcent from females. And for 
the reaſon hereof ſee a notable caſe in 15. E. 2. tit. Corone 385. where it is adjudged (as before 15. E. 2, tit. Cor. 386. 
it had beene) that the ſonne of a female ſhould have an appeale of the death of a cofine, and (Ante 6. b.) 
yet the daughter her ſelte ſhould never have had it, But there it is agreed, that the ſonne of a 


temale [I] in a libertate probanda, ſhould be no witneſſe or proofe againſt the iſſue of the male. [4] Mirror c. 2. ſet. 7. Vid. 
And the reaſon of this diverſity is very obſervable; for by the common law the female Slanvil. lib. 14. cap, 3. 
might 
(x) It is very unuſual to create an eſtate in tail female, and I have ſeen an argument, in which it has been attempted to prove, 
that the law of England will not allow of a deſcent through females only, even in the caſe of eſtates tail; but otherau- 
thors as well as Littleton and Coke mention ſuck deſcents, nor did I ever hear any authority cited to ſupport the contrary 
doctrine, See Plowd, Quær. $7. and 133.,—(z) The word ke, to deſcribe the dewiſer, is wanting. See acc. Stath. Abr. 


When land is given to the heirs female of the of one, either not having ay preceding eſtate, or not having a preceding 
eſtate of freehold, the words cannot be conſtrued as giving an inheritable quality to an eitate already veſted and limiting the 
courle of deſcent, but neceſſarily muſt operate on the firſt taker as a deſcriptio perſonæ and name of purchaſe ; and lord Coke's 
doctrine means nothing more, than that thoſe claiming under ſach a deſcription ſhould /aily anſwer to it, and conſequently 
that ſuch as have only kalf of the deſcription ſhould be excluded. Now it is to be conſidered, that the deſcription conſiſts of 
too parts, one requiring that the donee ſhould be keir, the other that the donee ſhould be female; and if being heir without 
being female will not | a title, why on the other hand ſhould being female, without being alſo keir, be ſufficient ? It is not a 
ſolid objection to lord Coke to ſay, that his conſtruction is ſtrict, literal, and founded on a rigid adherence to the proper and 
technical ſenſe of words; becauſe it is reaſonable to preſume in favour of the eſtabliſhed ſenſe of all words, unleſs there are other 
words or ſome ſpecial circumſtances to ſhew a different ſenſe in the mind of the perſon uſing them, and lord Coke apparently 
intends to put a caſe, in which neither occur. But it has been obſerved, that where heirs female of the body are words of limita- 
tion, a female may take by deſcent as ſpecial heir, though not heir general; and it is aſked, or ſhould not the ſame perſon be 
equally ca able of taking by e This objection is plauſible, but not unanſwerable. here heirs female of the body are 
words of limitation, they are neceſſarily uſed to regulate the ſucceſſion in a ſpecial manner, which object of the donor cannot be 
attained without a continual excluſion of keirs general when they happen to be males; and this eſtabliſhmeat of a nen kind of 
heirſhip is a ground for preſuming that the donor by keirs means, not thoſe who are ſo by the general law of deſcent, but thoſe 
who are ſo according to the ſpecial courſe of deſcent he profeſſes to introduce. But where Heir female are only words of pur- 
chaſe, they are uſed to deſcribe who ſhall take the eſtate at one particular time and in one inflance, and eſtabliſhing a new courſe 
of luccefſion is not the object in view ; and it not being ſo, the ground of preſumption, which governs the former cale, is 
wanting. But it may be inſiſted, that, in the caſe put by lord Coke, heirs female of the bedy have a double effect, and after oper- 
22 as words of ꝓurchaſe, operate a ſecond time as words of limitation, and being allowed to point at an fleir ſpecial in their 
- tier application, ought to have the ſame conſtruction in the former; for in ſuck a caſe it 45 be ſtrange to ſuppoſe, that 

* Jemale were uſed in two different ſenſes. This is refining on the objection made to lord Coke's doctrine, and placing it in 
At er light than it hitherto appears to have been urged. But even in this ſhape the objection would not prove any thing 
8 urd in lord Coke's general doctrine, and would only — that he had choſen an improper example for its illuſtration, and 

at he ſhould have ſtated a caſe in which heirs ſemale can only operate as words of purchaſe, as where a giſt is made 10 the heirs 
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Lib. 1. Cap. 2. Of Fee taile. Sect. 25. 


(>. Inſt. 68.) might have had an appeale as heire to any of her anceſtors, as well as the male. But by the 
Vid. Seignior de la Ware's cafe, ſtatute of Magna Charta, cap. 34. Nullus capietur aut impriſonetur propter appellam feeming de 
1. Co, fol, 1. ; 3 I 2 * 

* morte alterius quam viri ſui, which reſtraĩneth not the ſonne of the female. And there Scrope 
ſaith, per tout le ſerjeant d Angleterre, that is, by all the judges ot the coife in England, it 
was awarded, that the iſſue ot the female ſhould have an appeale for the death of his couſin. 
But in a /ibertate probanda, the iſſue of the blood female ſhall not be received to prove villenage 
in the iſſue of the blood male, for the mother was diſabled by the common law, and the mo- 
ther might be a neife de en et treue, that is, of the water and whippe of three cord, (meanin 
fuch a bondwoman as is uſed to ſervile workes and correction) and entranchiſed by her hul- 

19. E. 4. 1. band. All which appeareth in the ſaid booke. And it is holden in 17. E. 4. 1. that if a man be 

flaine which hath no heire of the part of his father, that his uncle of the part of his mother 

ſhall have the appeale, and yet he muſt of neceſſity make his conveyance by a woman, vid. 20. 

H. 6. fo. 33. the queſtion ſuddenly demanded and debated; and no conſideration or mention had 

of the ſaid former judgments and authorities; there it is compared to a gift in taile to a man and 

to his heires males of his body, that the heire male of the daughter ſtall not inherit which 
hath no affinity to it, and yet the authority of the booke is great, for it is by the aſſent of 

(Poſt. 355.) all the juſtices of the one bench and the other in the Exchequer Chamber, and therefore I 

[4] Stantord, 58. b. 15. E. 2. leave the learned and judicious reader to his owne judgment, [/] Vide Stanford 58. b. 15. E. 2. 

tit. Coron. 384. 384. It a man give lands to a man and to the heires males of his body begotten, remainder to 

5 him and to his heires females on his body begotten, the donee hath iſſue a ſonne who hath 
iſſue a daughter, who hath iſſue a ſon, this ſonne is not inheritable to either of both theſe e- 
ſtates tuile, becauſe, as Littleton ſaith, the male muſt make his conveyance only by males, and 
ſo muſt the temales by females. Bur in this caſe the land ſhall revert to the donor. And 
theretore the ſateſt way, when a man will entaile his lands to the heires males and females of his 
bodie, is to limit the fri eſtate to bim and the heires males of his body, the remainder to him 
and to the heires of his body, and then all his iflues whatſoever are inheritable. But it A 
hath iſſue a ſonne and a daughter and dieth, and the ſonne hath ifſue a daughter and dieth, 
and a leaſe tor lite is made, the remainder to the heires females of the body of A; in this 
caſe the daughter of A ſhall not take cauſa gra ſupra. But albeit the daughter of the ſon ma- 
keth her conveyance by a male, ſhe ſhall take an eſlate taile by purchaſe, tor ſhe is heire and a 

(Hob. 37.) female ; but it the lands be deviſed to one for life, the remainder to the next heire male of B in 
taile, and B hath ifſue two daughters, and each of them hath iſſue a ſonne, and the father and 

11. IJ. 6. 14, daughters die, ſome ſay this remainder is void for the uncertainty, ſome ſay that the eldeit 

9. H. 6. 25. ſhall take it becauſe he is worthieſt, and others ſay that both of them ſhall take for that they 


both make but one heire (1). If lands be given to a man and to his heires males or temales of 
his body he hath an eitatc in generall taile in him. 


| Sect. 25. 


Un home, et a EN meſme le man- IN the ſame manner 
fa feme. But ner eſt, lou te- Tit is, where lands 


11. E. 3. Formdon. 20, what it tenements be given mounts ſont done a are given 00-5 man 
to a man, and to a woman 


being not his wife, and to in home et a fa feme, and his wife, and to 


(Ante 20, b.) the heires males of their two ef @ les heires males the heires males of 
bodies. They have alſo an e- 


ſtate taile, albeit they be not de lour deux cor 'PS their two bodies be- 

maried at that time (2). And fo engendres, Se. gotten, &c. 

it is, it lands be given toa | 

man which hath a wiſe, and to a woman which hath a huſband, and the heires of their two bo- 
[-] 15. H. 7. 10. 1. Co. Dilon dies: they have preſently an eſtate taile, [ m] tor the poſſibility that they may marry, But if 
and Frein's ca 40, All. p. 13. lands be given to two huſbands and their wives, and to the heires of their bodies begotten (1 
IJ 24. k. 3- 29. 4 they ſhall take a joint eſtate for life and ſeveral inheritances, r. the one huſband and his wite 
(Dy. 330.) the one moity, and the other huſband-and wife the other moity, and no crofle remainder or other 
| poſſibility ſhall be allowed by law, where it is once ſettled and takes effect. But if lands be gi- 
7. H. 4. 16. 16. E. 3. 78. ven to a man and two women and the heires of their bodies begotten, lo] in this caſe they have 
[ ttleton toi. 66, 15. Eliz. Dier, à joynt eſtate tor life and every of them ſeverall inheritance, becauſe they cannot have one ifſuc 
326, | of their bodies, neither ſhall there be by any conſtruction a poſſibility upon a poſlibility( 3), . 
[+3 44. F. z. tit. Tale. 13. that he ſhall mary the one firſt and then the other (4). And the ſame law it is, [p] when land 

is given to two men and one woman, and to the heires of their bodies begotten, 


20. H. 6. 43+ 


(1) Vid. hic fol. 10. b. Harpur's caſe. Hal. MSS. —(2) If huſband and ife are divorced a vinculo, they are only tenants for lije ; 


for the lax doth not preſume, that they will marry again. 7. H. 4. 16. 3. I. 6. 43. Hal. MSS.—(3) As to the dottrine of not 
allowing a poſſibility on a poſſibility, ſee poſt. 184 —(4) Here it cannot be tail for the uncertain!y which of them he will marry firſt, 
But if @ gift was to A and B a feme ſole and to the heirs of their bodies, remainder to A and C a feme ſole and to the heirs of their bo- 
dies, it is tail. —Hal. MSS. | 


S”— 


female of the body of A and their heirs, or the heirs of their bodies, So much for the propriety of lord Coke's doctrine indepen- 
dently of authorities; but if it is compared with them, it will appear ſtill more defenſible, and by them it is even applied to 
the ſame ſort of caſe as is ſtated by him. The neceſſity of being aually heir in the ſtrict ſenſe of the word, to take by purchaſe 
under that deſcription, appears by authorities of three kinds. —The firit order of caſes conſiſts of thoſe, by which it has been 
ſettled, that if land is given to A for life, with remainder to the heirs or heirs of the body of B, and A dies before B, or B is at- 
tainted of felony and afterwards dies before A, the remainder becomes void. In the former caſe it is fo, becauſe B being liv- 
ing at the determination of the particular eſtate, no perſon can ther anſwer to the deſcription of his heir, for noz cf heres </i- 
wentis. In the latter caſe it is ſo, becauſe B's attainder, by corrupting his blood, prevents his baving an heir. Now in 35 
theſe caſes there is as much reaſon for departing from the rigid ſenſe of the word eis, and preſuming in favour of an heir 
apparent in the Ar caſe, and of ſuch perſon as would be heir if there was not an attainder in the /econd, as there is for pre— 
ſuming in favour of an keir ſpecial in the caſe of a gift to the heirs female; and yet the doctrine is ſo fixed by authori— 
ties, that the judges of modern times have not yet deviated from it even in the caſe of 44 wills, except when induced to 
adopt a leſs ſtrict conſtruct ion by ſome additional words ſtrongly expreflive of uſing keirs in a ſpecial ſenſe, as where land is de- 
viſed to the heir male of A noxw living. See Poſt 378. Huſſey's Cafe, Bro. Abr. Dexe 61. the caſe of James and Richardſon Pollexf. 455. 
that of Burchett and Durdant 2 Ventr. 313. Darbiſon and Beaumond in Vin. Abr. Dewiſe U. b. pl. 5. but more accurately in R 
P. Wms. 220. und Forteſe. Rep. 18. and that of Frogmorton and Wharrey, Wilf. vol. 2 part 3. page 125. and 144. See further Vin. 
Abr. Remainder IJ. — Another ſeries of authorities, conformable to lord Coke's doctrine, conſiſts of caſes, in which it has been a- 
reed, that where hketr is a word of purchaſe, the heir at common lanw ſhall take Gawelkind orBorough Engliſh land, unleſs the cal, donau 
eir is expreſily mentioned, though if uſed as a word of limitation, the cuſtomary heir ſhall take without being named. See Bro Abt. 
Diſcent 59. See alſo ante 10. a, and n. 4. there and the caſe of Starkey and Starkey Trin. 19. G. 2. in the Exch. 5. N Abr. geg. 1 his 
rule in reſpect to cuflomary land is a very cogent argument for lord Coke in point of authority; for the property, which is the 
ſu lject of the gift, furniſhes a very colourable pretence for preferring the cy/omary heir, and the peculiar deicent of the land by 
force of the cuſlom in the perſon who thus takes by purchaſe is preciſely the fame fort of argument for the czz:ary heir, as thoſe 
who differ from lord Coke draw from the ſpecial deſcent by force of the gift where heirs eie of the body ace words of limita- 
tion, On a nice compariſon it will he found, that the analogy between the gift of the ca/tomary land to Jets, and the gift of 
common law land to heirs female of the body, is almoſt perfect; 2 in beth caſes the words operate firſt as wor:s of Fus cle and 
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Lib. 1. 


Of Fee taile. 
Sect. 26. 27. 


Seet. 26. 27. 28. 


26. 27. Theſe two Sections need no explanation at all. 


IEM , tenements ſoient do- 
nes a un home & a ſa feme, & a 

les heires del corps del home en- 
gendres, en ceo caſe le baron ad 
ate en le taile generall, et la 


feme forſque eftate pur terme de 


Vie. 


7 TEM % terres ſoient dones 


a le baron & ſa feme, & 4 


les heires le baron, queux il en- 
gendra de corps ſa feme, en ceo 
caſe le baron ad eſtate en le taile 


ſpeciall, & la feme forſque pur 


A 50 if tenements be given to 
a man and to his wife, and 
to the heires of the bodie of the 
man, in this caſe the huſband 
hath an eſtate in generall taile, 
and the wife but an eſtate for 
terme of life. 


AESO if lands be given to the 
huſband and wife, and to the 
heires of the huſband which he 
ſhall beget on the body of his 
wife, in this caſe the huſband hath 
an eſtate in eſpeciall taile, and the 


26 


terme de vie. wife but an eſtate for life. 


Sect. 28. 


ND if the gift be 
made to the huſ- 
band and to his wife, 
and to the heires of the 
body of the wife by the 
huſband begotten, there 
the wife hath an eſtate 
in ſpeciall taile, and the 
huſband but for terme 
of life. But if lands be 
given tothe huſband & 
the wife, &to the heires 
which the huſband ſhall 
beget on the bodyof the 
wife, in this caſe both 
of them have an eſtate 
taile; becauſe this word 
{heires) is not limited to 
the one more then to 
the other. 


Tf le done ſoit 

fait al baron & 
a ſa feme, & a les 
heires la ſeme de ſa 
corps per le baron en- 
gendres, donque la feme 
ad eſtate en eſpecial 
taile, & le baron for ſ- 
que pur terme de vie 
(1). Mes /: terres ſont 
dones ale baron & a la 
feme, & a les heires 
que la baron engendra 
de corps la feme, en 
ceo caſe ambideux ont 
eſtate en la taile, 
pur ceo que ceſt parol 
(herres) neſt limit a 
lun pluis que à lau- 
ter (a). 


rope. This word (hei 
FF EiresThiswordGeireg „ 1 6 5, . n. 


is nomen operationm. To 1. E. . tit. Toile 25. 
which of the donees it is limit- 3. E. 3. 32. 4. k. 3. 43. 
ed, it createth the eſtare taile; 5. E. 3. 29. b. & 34 4. 
but if it incline no more to the 21 K. 3. 43+ 12 Hog 1. 
one than tothe other, then both 
doe take, as hereLittleton put- 
teth the caſe. And 33 
accordeth the caſe of [ : © 
3. where it 2 [7] * n 
Robertus de S. dedit Fohanni de 
Riparijs et Matilde uxori jus, 
et haredibus quos idem Johannes 
de corpore ipfins Matilde = 
crearet, Sc. and this adjudged 
to be an eſtate in eſpeciall 
taile in them both, becauſe 
the eſtate is equally tailed to 
the heires of the baron as to 
the heires of the wife, If Regiſt. 239. 
lands be given to the huſband 
and the wite, and to the heires 
of the body of the ſurvivour, 
the giſt is good, and the ſur- 
vivour ſhall have an eſtate in 
taile generall, but the eſtate 
taile veſteth not till there be a (1 Sid. 83.) 
ſurvivour. And hereby it ap- 


peareth [r] that a gift made to ,] 20 E. 3. Brieſe 377. 
a man and to e heires of his body, is as good as to i heires of his body. o r 
Sect. 


(1) In pleading ſeiſin of ſuch an eſtate in huſband and wife, it ſhall be alledg - d, that they were ſeized together and to the heirs 
of the body of the wife in her right; and not that they were ſeized of the freeheld or fee tail. Per Fitzherbert, 27. H. 8. 21. b.— 
(2) El ili ount en cell caſe tiel aftate, ficome terrez furent donez à eux & a lex heires de leur deux corps engendrez. L. and M.— 
(3) Vid. Hab. caſe 113. page 84. Gift to huſband and wife for their lives, and after their deceaſe to the heirs of the body of the huſ- 
band procreand* ſuper corpus of the wife, is tail only in the huſband, and the wiſe hath enly for life ; and it is the ſame with here- 
dibus of the kyſband de corpore of the huſband on the auiſe procreand'. Ekete and Oxenbridge. “o Tr. 6. Fac. B R. Rep and 
Bonham. Land limited to huſband and wife for their lives, and after their deceaſe haredibus of the body of the wife by the luſband 
to be begetten ; it is tail only in the wife. But it was agreed, that, if it had been to the heirs which the huſband ſbould beget on the 
body of the <wi/e, oy to the heirs of the body of the wiſe and of the body of the huſband to be begotten, it had been tail in beth. —$, R. 2. 
tail 32. Gift to the huſband and wife and to the heirs of their bodies ſuing, and if the wife obierit fine hæredibus, yet tail in both. 
12. E. 3. Variarce 27. 9. E. 3. 64. ibid. 93. Land given to huſband and wife and to the htirs of the body of the huſband, and if 
huſband and wiſe obierint ſine hæredibus inter eos procreatis, remainder over; yet it is tail general in the husband only Land 
given to the kusband and wife and to the heirs of the husband of the body of his wiſe ti be begotten; it is only tail in the husband. Hic 
ſet. 29. Yet if gift be to the husband and wife and to the heirs of the body of the abiſe by the husband to be begotten, the tail is only in 
the wife, His heirs afpropriate in the firfl caſe, of the body in the ſecond caſe, Hal. MSS. But where the gift is to the wife 
en, and to the heirs of the body of the huſband, then the tail is not in eiter, of which lord Hale gives the following caſe 
as an inſtance.—Nota P. 1651. Sir Leventhorpe Franck's caſe. Land given to the wife for life, remainder to the heirs of the body of 
the husband on the body of the au iſe to be begotten, Ruled, that it is not tail executed omnino in the wife, but a contingent remainder 
in the keir of the kusband's budy, it being limited to the heirs of the husband's body ; and that as the wife died in the life of her husband, 
the rememder was void. Hal, MSS. The fame caſe is reported by the name of Goſſage and Tayler in Styl. 325. but there the 
remainder 18 differently expreſſed ; for it is not to the heirs of the bodies of both in diredt terms, but it is to the uſe of the 
heirs to be begotlen upon the body of Suſanna by Leventliorpe her husbaud; which moſt probably were the words of the remainder z 
for Glyn's argument in favour of the wife's having an eſtate tail appears to have been founded on the remainder's not pointing 


expreſely to the heirs of either. After Sir Leventhorpe Franck's caſe, lord Hale puts a guære, and then adds - V. 3. E. 3. For- 
medon 8. Land given to J. S. et uxori ſuæ quam poſtea deſponſaverit et hæredibus de corporibus eorum ; the wife takes nothing 
becauſe not known at the time; but it is a tail in the hucband, Yet nota, hæredibus de corporibus ; if the wife had taken an eflate, 
it kad been a tail in both. Hal. MSS. According to this caſe the tail is in the huſband, though the wife takes no Eſtate and the 


tail is exprelsly to the heirs of the bodies of both. But this is more than was contended for by the counſel for the wife's eſtate 
tail in Ccſage and Tayler, 


- g who admitted the contrary to have been ſetttled by the caſe in Dy. 99. pl. 64. and by Lane and Pan- 
ne „which 1s in 1. Ro. Rep. 238. 317. and 438. See alſo contra poſt ſect. 352. and the caſe of Frogmorton on the demiſe of Ro- 
binton againſt Wharrey i 


4 a in Will. vol. 2. page 125. and 144. where on a ſurrender of copyhold lands to A, whom th* ſur- 
renveror intended to marry, and to the heirs of their two bodies, it was adjudged, that the wife took for life with a contia- 
gent remainder to the heirs of the bodies of her and her huſband, 


ber as 3 limitation and as in the latter caſe the heir ſemale by purchaſe muſt be the heir at common law, and the heir 
arches} "th by a ſpecial heir, according to the courle of deſcent preſcribed by the donor, ſo in the former caſe the heir by 
e is the heir at common lazy, and the heir by deſcent is the heir ſpecial according to the cuffom, But the authorities of the 


third 
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Lib. 1. Cap. 2. Of Fee taile; Sect. 29. 36; 


Sect. 29. | 
T da ben tht FTEM f terre A LSOif land be gi- 


which hath 4 cy foit done a un ven to a man and 


H. 6. 46. and needeth no e ; ; : 
[4 p Co, ta. 190 b, But it hath beene faid, [5] that home ef a ſes heires, to his heires, which he 
udleigh's juge. : . 
r Ras bow gue il engendra de ſhall beget on the bo- 


of fuch a woman lawfully corps ſa feme, en ceo dy of his wife, in this 
begotten, that this is no e- caſe le baron ad caſe the huſband hath 


al . . , 
* py rye eftat Een eſpecial an eſtate in eſpeciall 
begotten; for that the brother f̃aile, et la feme nad taile, and the wife hath 
of the donee or other couſin _ - nothin 

have iſſue by the woman, TINS. g- 

which may be heire to the donee, and eſtates in taile muſt be certaine. Therefore our author 
to make it plaine in all his caſes added to theſe words (his beires) which he ſhall ingender, But 
that opinion is, fince our author wrote, over-ruled, and that eſtate adjudged to be an eſlate 
taile, and begorten ſhall be neceſſarily intended begotten by the donee (1). : 


Sect. 30. 


S7 home ad iſſue TEM /, home ad A Lſoif a man hath 
fits et devie, Sc. iſſue fits, et de- iſſue a ſonne and 


John de Mandevile by his «,, ia 91. 
wife Roberge had ids Ro. vie, ef terre, eft done dyeth, and land is gi 
bert and Mawde. Michael de 4 fits, et a les heires ven to the ſonne, and 


15, E. 2. Taile 23-2, F. 3. t. tit. Morevill gave certaine lands ge cor ps ſon pier en- to the heires of the 


Taile 7. 4. and 5- Ph. and Mar. to Roberge and to the heires . 
Dier 156. 12. H. 4. 1. 15. H. 7. of John Mandeville her late gendr es, Ceo eſt bone body of his father be- 


(F.N. B. 273. E. 2. Leon. 25, huſband on her body begot- faile, ef uncore le pier gotten, this is a good 
Co, Entr. 254.) ren, and it was adjudged that uit mort al temps entaile, and yet the 


Roberge had an eſtate but for 
life, aud the fee taile veſted in de la done. Et mults father was dead at the 


(Ante 20. b.) 


Robert _ of the body quters eſtates en time of the gift. And 


hi her bei ood a 
ell da), ad A taile y ſont per le e- there be br W- other 


when he dyed without iflue, guitze del dit ęſtatute, eſtates in the taile by 
Eee que icy ne ſont ſpeci- the equity of the ſaid 


nant in taile as heire of the k 
body of her father per formam fies. ſtatute, which be not 


doni (2), and the formedon j a 

which ſhe brought ſuppoſed, here ſpe cified 

2uod poſt mortem prefate Robergiæ et Roberti filii et haredis ipfius Johannis Mandeville et hared” 

ipfius Johannis de prefata Robergia per prafatum Fohannem procreat”, prafat' Matilda filie predie” 

Johannis de prafatd Robergia per — —j— proc rcatæ. ſorori et hared! præilieti Roberti deſ- 

cendere debet per formam donationis prædic“. And yet in truth the land did not deſcend unto 

her from Robert (3), but becauſe ſhe could have no other writ, it was adjudged to be good, 

In which caſe it is to be obſerved, that albeit Robert being heire tooke an eſtate taile by pur- 

(Poſt. 220.) chaſe, and the daughter was no heire of his body at the time of the gitt, yet ſhe recovered the land 

| 2282 oni, by the name of heire of the body of her father, which notwithſtanding her 

rother was and he was capable at the time of the gift; and therefore when the gift was made 

ſhe tooke nothing, but in expectancy, when ſhe became heire per formam doni, But where a 

man by deede gave lands to Emme late wite of John Maſter, habendum et tenendum pradict 

Emme et haredibus Johannis Maſter de corpore ejuſulem Emme procreat”, in that caſe the ſonne 

(2. Ro. Abr. 67. 68.) and heire of John Maſter begotten on the body of Emme took no eſtate with Emme in the 
lands ; becauſe he was named after the habendum (4). 

If a man hath iſſue two daughters, and dieth ſeiſed of two acres of land in fee ſimple, and 
the one coparcener giveth her part to her fiſter, and to the heires of the wy of her tather, in 
this caſe the donee hath an eſtate taile in the moity of the donor's part, for the donee is not 
entire heire but the donor is heire with the donee, and ſhe cannot give to the heires of her 
owne body, and the donee hath the other moity of her ſiſter's part tor lite, It a man hath iflue 
a ſonne and a daughter, and dieth, and land is given to the daughter and to the heires females 


5. H. 4. 3. a. 


(Ante 24. b. 26. a.) 


(1) So gift to A and the keirs which her huſband ſhall beget of her body is tail in the wife ; and yet it is not ſaid her heirs nor 
heirs of her body. 41. E. 3. 24. Hal. MSS.—(2) Nota, in Littleton's caſe the ſon takes by purchaſe, and in Mandevile"s caſe he takes 
by purchaſe jointly with the mother. But if the gift had been to Roberge and to the heirs of her body by the husband begotten, or to the 
2575 of her body and of the body of the husband begotten, it ſeems tail only in the wife, Quære and vid. 12. H. 4. 102. by Thirninge, Litt. 
ſect. 35 2. and 1. Rep. Shellie's caſe. 104, Hal. MSS.—(3) And therefore though Maud kad been of the half blood, he ſbould have taken. 
Hic Hodgkinſon's caſe cited fol. 14. ſeft. 6. M. 30. 31. Eliz. B. R. Morris and Maule . Vid. H. 31. V. n. 23. Hal. MSS.—vSee ante 
fol. 14. a. n. 6,—(4) Where one named after the habendum all take, —H. 13. Jac. Brookes and Brookes, In cuftemary grant by copy, 
one not named in the premiſes, being named in the habendum, may take a preſent eflate. Venit I. S. et cepit de domino habendum 
10 him and his wife is good.—In frank-marriage a wife ſball take, though named only in the habendum. Hic ſee. 17. 4. E. 3. 4. 
5. E. 3.17. Brief 703.—So it ſeems in render by fine to B habendum to B and C his wife. 8. E. 3. 31. 24. E. 3. 58.—S9 by a deed 
by way of remainder, a flranger to the deed, though not named in the premiſes, ſhall take. Hic fol. 183. ſet 283. 8. E. 3. 50. But 
otherwiſe regularly one ſhall not take a preſent intereſt jointly wwith another, unleſs he be party to the deed and named in the premiſes, 
8. B. 2. Feofments hic fol. 378. ſeck. 721. 3. H. 6. 18. 27. 16. E. 2. All. 371. Trin. 16. Jac. rot. 1089. Greenwood and Tyler. 
Hob. 314. But if by deed indented or poll A grants the manor of & habendum to B et hæredibus, it is good though he was not 
named in the premiſes. Hal. MSS.—See the caſe of Brookes and Brookes cited by lord Hale in Cro. Jam. 414. and 2. Ro. Abr. 
66. 67. and Vin. Abr. Grazt K. a. in which two laſt books there are many other caſes relative to the ſame ſubject, See further 
ante 7. a. where lord Coke writes, that if A gives land to hold to B and his heirs it is good, though he is not named in the 
premiſes, to which lord Hale adds But git in the premiſes to A habendum to A and B is woid as to B. M. 25. Elix. Ow. Vid. 
ante 6. a. Ploaud. Comment. 156. Throgmorton's caſe. Hal. MSS. See allo ante where lord Coke deſcribes the office of the ha- 
bendum, on which lord Hale gives the following annotation.— It is not. xeceſſary to repeat the thing granted, it being ſufficient that 
it is named in the premiſes, H. 44. Elix. B. R. Hill and Giles adjudged. One not named in the premiſes Fall not take by the habendum, 
unleſs Firlt, in caſe of jrankmarriage, Ric ſect. 17. Secondly, in caſe of grant by copy. T. 15. Jac. B. R. Brooke's caſe. Cro. Jun. 434. 
Thirdly, in caſe of a remainder. Leaſe to husband and wife habendum to the | ALE for 10 years ; the wiſe takes nothing. T. 31. El. 
Mo. So leaſe of the ſcite of a redory and all tithes appertaining to it habendum the ſcite cum pertin' for 20 years the tithes paſs only 
at will, H. 28. El. Mo. 222. Carye's caſe. Grant to A and B, habendum to A for years, remainder to B for years, is good ; but leaſe 
of twwo acres to A and B, habendum one acre to A for years, the other to B for years, is bad. T. 4. Eliz. Vid. Hob. 192, Hal. MSS.— 
bee contra to this laſt cafe. Mo. 26. by Brown arguerdos, For other inſtances of differences between the premiſes and kabendum, 
particularly where the former has been joint and the latter ſeveral, ſee Mo. 43. 247. $80. | 


———_——_ 


third kind are thoſe, which occur in reſpe& to gifts to heirs male or female, and therefore apply more cloſely. Of theſe the ear - 


lieft is John Faringdon's cafe, 9. H. 6, 23. and 11. H. 6. 12, in which ons queltion was, whether a great grandſon could take by 
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Lib. 1. Of Fee taile. Sect. 31. 27 


of the body of the father, ſhe taketh but an eſtate for life; becauſe ſhe is not heire female to 
take by purchaſe as betore hath been ſaid, 


Ef a les heires de corps le pier. Theſe words (les heires) are obſervable ; for if 
they were (Ves heires) it cleerly altereth the caſe. And therefore, if lands be given to the ſonne 
hs / to his heires of the body of his father, the ſonne cannot take as heire of the body of his 
father, becauſe the grant 1s to him and to his heires, &c, andconſequently he hath a fee ſimple (i). 
But if there be grandfather, father and ſonne, and the father dieth, and lands be given 
to the ſonne, and to the heires of the body of the grandfather, this is a good eſtate taile in the 
ſonne ; ſo as Littleton did put his caſe of the father but for an example (2). (Ante 20. b. Poſt 220, a ) 


Et mults auters eſtates en le taile y font, &c. This needeth no explanation, 


Sect 31. 
M1 ES f/f home UT if a man give ERRES ou tene- 
done 1terres lands or tene- ments. This rule 
ou tenements a un ments to another, to extendeth but to lands or 
tenements, and not to the 


auter, a aver et tener have and to hold to inheritance that noblemen 

a luy et a ſes heires him and to his heires 2 gentlemen have in 

f . . . their armories or armes. 

males, ou a ſes heires males, or to his heires For where the nobleman or 

emales, il, a que tiel females, he, to whom gentleman hath a fee fim- 
r, ad fee- ſuch a gift is made, Ple in his armories or (Ante 18. b. Pit 68. l.) 

done eſt te att, te 8 n armes, yet is the ſame de- 


ſimple,” pur ceo que hath a fee ſimple; be- fcendible to the heires males 


3 * * . * | * - . : ; 
my limit per le cauſe it is not limited lineall or collaterall, For al- 
f ef 7 7 beit a female be heire at the 


done de quel Corps by the gift, of what common law, yet the ſhield, 


liſſue male ou female bodie the iſſue male or armories and armes deſcend 
. 5 ö unto them that are able to 
er a, et Nini ne poil temale hall be, and beare them (ſarre exceeding 
en aſcun maner eſtre ſo it cannot in any wiſe the nature of Gavelkind, but 


T7 tre del i with ſeveral differences.) And 
7 riſe P * lequit et be taken by the — all the temales of that ta- 


il ad fee imple. and therefore he hath of the fame blood, may in a 


loſenge or under a curtaine 
a fee imple. — of what family they 


be by expreſſing the armories and armes belonging to that ay & and the huſband ot them 

may LIES or quarter them with their owne as the cafe ſhall require. And for diſ- 13.H. 8, tit. Patents. Br 104. 
tinction and better explanation hereof, If the king by his letters patents giveth lands or (1. Ce 43- b, 46. b. Mo. 424, 
tenements to a man, and to his heires males, the grant is void ; for that the king is de- Coo, Bs, 478.) 

ceived in his grant, in as much as there can be no ſuch inheritance of lands or tenements as 

the king intended to grant. But if the king for reward of ſervice granteth armories or armes 

toa man and to his heires males without ſaying (of the body), this 1s good, and as hath been 

ſaid, they ſhall deſcend accordingly (3). | 

It a man by his laſt will deviſe lands or tenements to a man and to his heires males, this 27. H. 8. 27, 
by conſtruction of law is an eſtate taile, the law ſupplying theſe words (of his brodie) (4). ; 

Vide the Prince's [t] caſe, where it appeareth that an act of parliament may limit an inheri- [el 8. Co. 1. The Prince's cafe. 
tance of lands or tenements, otherwiſe then common law would doe, and create a new 4 K. 9.71 _— 3. 7 _ 
eſtate of inheritance, and many authorities in law there cited worthy of note and obſer- 1. Mi Dicr, 4 2 8 4 
vation, Rot. Parliam. anno 1. E. 4. nu. 26. (5). The [z] duchie of Lancaſter is intailed to [] Per literas pateutes authri« 
king Edward the Fourth and his heires kings of England. And king Henry the ſixt did by *at* parliamenti. 
his letters patents grant, Johanui filio Fohannis Talbot, quod ipfe et heredes ſui Domini manerij 
de Kingſton Lifle in comitatu Berk. ex nunc Domini et Barones de Lifle Nobiles et Proceres 
regni habeantur, teneantur, et reputentur, Se. By this he had a fee ſimple qualified in the dig- 
nity (6). 2. H. 5. fol. 1. A grant was made to a man, and to his heires tenants of the mannor {4. Co. 20. 21.) 
of Dale (7). A man ſeiſed of lands in Gavelkind, gives or deviſes the fame to a man and to his 
eldeſt heires. He cannot hereby alter the cuſtomary inheritance, but as in the caſe ot —— 

thor, 

(1) Yet gift to A and his heirs of the body of B his wife, who is dead, is tail. 12. H. 4. 1. Rationem diverſitatis quære, for 
the ſecond fon is his heir of the body of the father. Hal. MSS.—(2) Vid. Dy. 24. 247. 274. 157. 394. for the form of the grit. Hal. 
MSS.—{(3) See further as to the deſcent of Arms p. 140. b. See alſo on the ſubjet of Arms in general, Dugd. Ant. Uſage in 
bearing of Arms and ſeveral pieces in Hearn. JF. Diſc. 24 ed. vol. 1.—(4) Dy. 116. Hal. Mos. See further lord Oſſul- 
ſtone's caſe. 3. Salk 336. and 11. Mod. 189. See S. C. cited 2. P. Wms. 2. and in Vin. Abr. Dewiſe U. b. pl. 2. in Marg.—(5) In 
the caſe on the title to the earldom of Oxford decided in parliament 1. Cha. 1. the judges held, that a limitation of the earldom 
to Awbrey de Vere and his heires males, being by act of parliament, was ſufficient to raiſe a fee ſimple deſcendible to males 
only. See W Jo. 100.—(6) Lord Hale adds the following inſtances of ſpecial limitations. King Henry the Third Uedit manerium 
de Penreth et Sourby Alexandro regi Scotia et hæredibus ſuis regibus Scotize ; and Alexander hawing daughters, of <which one 
was married to the earl of Hunt. died, not having any heir king of Scotland, et ea de cauſa King E. 1. recovered ſeifin, and the co- 
heirs of Alexander were excluded. Lib. parl. E. 1. 134. 308. The hoſpital of Saint Katharine was found:d by queen Eleanor, wife of 
Hen. 3. reſerving the patronage fibi et reginis Angliz pro tempore exiſtentibus et eo titulo regina Philippa uxor E. 3. habet pa- 
* Clauſ. 7. E. 3 parte 2. m. 2. Hal. MSS.—(7) See further as to a qualified fee ante 1. b. and the books cited in n. 
5. there. 


2 — 


purchaſe under a remainder deviſed to the teſtator's vet heir male and the heirs male of his body, the great grandſon's mo- 
ther, who was the teſtator's heir general, being alive when the eſtates precedent to the remainder determined. The caſe was 
argued twice, but there is an adjorzatur in the Year Book, and what was the opinion of the court is not auy where 
mentioned ; but there is reaſon tor ſuppoſing, that it was againſt the remainder; for in 20. H. 6. 44. Newton, hen a judge, 
though he had before argued as counſel for the remainder in Faringdon's caſe, lays it down as clear law, that if land is given to 
A for life, remainder to the right heirs male of the body of B, to hold to them and their heirs for ever, the fon of a daughter 
of B. being his heir, may take notwithſtanding he makes out his deſcription through a female; and Forteſcue, chief juſtice, 
allents to the poſition. This conſtruction of keirs male of the body as words of purchaſe, being attended to, will be found almoſt 
neceſlarily to be a clear authority with lord Coke; ſor it ſhews, that as words of purchaſe they deſcribe males being allo heirs 
general, whereas as words of limitation it is agreed they have a different import, and ſignify ſuch males as ſhall be heirs ſpecial 
according to the particular courſe of deſcent marked out by the donor, though they do not happen to be keirs general ; which 
diſtinction is the whole amount of lord Coke's doctrine. But the next authority, which is in Bro. Abr. Done. Er. applies more 
directly. There lord Brooke, after mentioning the difference taken by Ellerker in Farringdon's caſe between deſcent and 
purchaſe, adds in confirmation of it, that by Hate, maſter of the Rolls, an antient apprentice, there is à difference between a 


Ti iu poſſeſſion to a man and his heirs female, &c. and a gift to a firanger the remainder to the heirs females of another, for there 


rs in deed muſt be when the remainder falls, and otherwiſe ile remainder is vcid for ever. The ſame dectrine is in Plowd. 
» P ; 


Quær. 
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Lib. 1. Cap. 3. Of Tenant in taile, &c. Sect. 32. 


Mich, 26, & 27. Eliz, in Com, thor, U? res magis valeat, the law rejecteth (Males) ſo in this caſe the law rejecteth this ad- 
Banco. Leonard Lyvelace's cale. jedtive (eldeſt). And ſo it is if lands be given to a man, and to the eldeſt heires temales of his 
body, yet all the daughters ſhall inherit as it hath been reſolved, 


Et iffint ne poet eſtre priſe per lequitie del dit ſlatute, &c. For it is a er- 
taine rule in law, that in every eſtate in taile within the ſaid ſtatute, it muſt be limited either b 
expreſſe words or by words equipollent of what body the heire inheritable ſhall iſſue. And it 
[x] 18. AT. p. 5. 18. F. 3. 46. Was [.x] adjudged in parliament, that where lands were given to a man, and to his heires males, 
6. (Not fo in the king's cafe.) that this was a fee fimple, and that as well the heires temales as heires males ſhould inherit, 


9. H. 6. 23. 25+ 8 Co. fel. 1. forthe grant of a ſubject ſhall be taken moſt ſtrongly againſt himſelfe. 
The Prince's calc. Ancient te- 


nules. fol. 3. Et Pur Ceo il ad fee ſimple. Littleton's reaſon being ſhortly collected is this, 
Whoſoever hath an eſtate of inheritance, hath either a fee ſimple or a fee taile ; but where lands 
be given to a man and his heires males, he hath no eſtate taile, and therefore he hath a fee 
ſimple. 

What actions tenant in taile may have and cannot have, e Sect, 98. What great altera- 
tions have been made ſince Littleton wrote concerning not only leaſes to be made by tenant 
in taile, but barres alſo ot the eſtate taile itſelte by force of certaine acts of parliament made 
lince Littleton's time, you ſhall read Sect. 50. and 708. (1). 


CHAP: 3. Sect. 32. 


Tenant in taile apres poſſibilitie diſſue extinct. 
(Dr, & Stud. b. 2. c. 1. 1 having TENANT EN fee E NA NT in fee 


ſpoken of eſtates ot . X . 
inheritance, viz, fee ſim- taile apres poſ- taile after poſ- 


ple and fee taile, nom he /zþ/ifze diſſue extinct ſibilitie of iſſue ex- 


treateth of tenants of free- . : 
hold tantum, that is, for eſt , lou tenements tint 185 where tene- 


terme of lite, and therein font dones à un home ments are given to a 
Rility of. 1 et a ſa feme en eſþe- man, and to his wife in 
and he giveth unto him the clall taile, fi lun de eux eſpeciall taile, if one 


firit place, becauſe this te- gdewy ſans iſſue, celuy, of them die wi 
nant hath eight qualities J Je 5 4 J's ithout 


(4. Co. 63. 1. Ro. Abr. 296.) and priviledges which tenant que furveſquiſt, e/t iſſue, the ſurvivor 18 


in taile himſelfe 1 and tenant en taile a- tenant in taile after 

RE gs N OO dpa pres poſſibilitie diſſue poſſibility of iſſue ex- 

oh 5 ad. 35: 42- niſhable tor waſte (2). Se- extind, Et fils avai- tin. And if they have 
F. 3. 22.43. E. 3. 1. 45+ E. 3-22+ condly, he ſhall not be com- xj . 

ab. 3:36. 46. . 3-13-37: celled fo atturne, Thirdly, he ©. iſſue, et lun de- iſſue, and the one die, 


* r ſhall not have ayde of him in Die, coment que du- albeit that during the 


26. H. 6. aid 79, 3. E. 4 11. 13. the reverſion. Fourthly, upon ant la vie hiſſue, ce- life of the iſſue, the 
E. 2. Entre Conge. 56. Fitz. N. his alienation, no writ ot en- 


b. 203. Lewes Bowle's caley 11. trie In conforntti caſu, lyerh, Ia) gue ſurvgſquiſt ſurvivor ſhall not be 


Fitthly, after his death no ne ſerra dit tenant en ſaid tenant in taile af- 
_— _— —— — taile apres poſſibilitie ter poſſibilitie of iſſue 
miſe in a urit of right, in a due extinet; uncore, extinct; yet if the iſſue 
. Bru oo 4 2 liſue devy ſans 75 die without iſſue, ſo a8 
him he ſhall not name him- ue, Mint que ne ſoit there be not any iſſue 


ſelte tenant for life. Eightly, aſcun iſſue en vie gue alive which may in- 
in a Præcipe brought againſt 


. ni e port enheriter per force herit by force of the 
barely tenant for life. And yet de le taile, denque taile, then the ſurvi— 

he hath four other qualities, hed, . 
which are not agreeable to an celuy ** Ju rveſq wit 2 VINg party of the do- 
necs 
(1) By what acts tenant in tail may prejudice his iſſue or thoſe in remainder or reverſion without fine or recovery, and where his 
acts ſhall not affect them, ſee Vin. Abr. Efate F. a. to I. a. and Tayle D.E.F.—(2)See acc. 2, Inſt. 402. But yet he cannot have action of 
waſte againſt another, for he cannot count ad exheredationem ; and it is faid, that tenant in tail loſes his action of waſte, if he be- 
comes tenant in tail after pe/ibility of iſue extin& pending the writ, See Bro. Abr. Waſte pl. 14. 59, 60. 2. Ro. Abr. 825. pl. 5. 
Mo. 18. and poſt 53. b. Note allo that it is ſaid, that though ſuch tenant is not puniſhable for waſte, yet if he cuts down trees, 
they are not his property. 4. Co. 63, As to this difference between being diſpuniſhable for waſte in felling trees and having the 


property in them, ſee 1. P. Wms. 528. See allo 2. P. Wms. 241. where it is ſaid by the court, that if tenant for life cuts 
down timber, it belongs to thoſe, who at the time of its being ſevered were ſeized of the firſt eſtate of inheritance, 


at 


Queer. 87. and 133. and the very learned author illuſtrates it by a caſe, the ſame as that ſtated by lord Coke. In NQuere 87, the words 
ot the book are, If a remainder is appointed to the right heirs female of the bedy of I. S. who dies, having a ſon and daughter, the re- 
mainder /hall be woid; becauſe the daughter cannot have it, in regard that ſhe is not heir though ſhe be female. The next authority is 
Shelley's caſe, which aroſe between the ſecond ſon of Edward Shelley and a N N {on of Edward's deceaſed eldeſt ſon, One 
point was, whether the ſecond ſon could take by purchaſe, under a remainder to the heirs male of Edward's body, and the heirs 
male of the bodies of ſuch heirs male, in which caſe his eſtate would not have been deveſted by the birth of the polthumous ſon 
of his brother, the eldeſt ſon having left a daughter, who at Edward's death was his heir general Judgment was given againſt 
the ſecond ſon ; but from the report of lord Coke and More, it ſeems not to have been abſolutely requiſite to — decided 
whether the ſecond ſon could take by purchaſe ; for the judges held, that on account of the preceding ule for life to Edward, 
the remainder operated as words of /imitation, though Edward died before the uſe to him could ariſe, and that ſo the ſecond 
fon took in courſe and nature of a deſcent, till the birth of his brother's poſthumous ſon, who then became intitled. See 
Mo. 140. and 1. Co. 106, However, lord Dyer in his report of the caſe places the remainder in bet points of view, and be- 
fides obſerving that by deſcent the ſecond ſon could only take the remainder till the birth of his elder brother's poſthumous ſon, 
alſo ſays, that ke could not have it as a purchaſer, becauſe he was not heir of the body of his father, for the daughter of the eldeft ſon was 
heir general, and the ſecond ſon wvas not heir male of the body of his father unleſs 4 was heir as well as male. Theſe words from 
lord Dyer, when it is conſidered that he was one of the judges on whoſe opinion Shelley's caſe was decided, and that they are 
introduced to explain the reaſon of the judgment, are very ſtrong evidence, that the judges in Shelley's caſe gave their ſanction to 
lord Coke's doctrine in the full extent of it, that is, in the caſe of a gift where heirs male of the bedy were both words cf purchaſe 


and of limitation; and lord Dyer's authority ought to have the greater weight, becauſe he is not contradicted by any other re- 
port of the ſame caſe ; not even by lordAnderſon, who was counſel for the fecond ſon, for he only takes notice of lord Coke's 


Account 
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Lib. 1. Of Tenant in taile, &c. Sect. 33. 28 


de les .donees eſt te- nees is tenant in taile, _ NG Fr 5 — 70 3 
. *1*,* . ee for life, 1) Firſt, if he 14. E. Entre Corg. 56. 46. 
nant en le taile apres after poſſibilitie of if- _— 8 00) ia fon; this oy Ir 
palſibilitie diſſue ex- ſue extinct, is a forfeiture of his eſtate (2). 3 Gs, 094 - * 3˙ 
: Secondly, if an eſtate in 1, f. . ee. 1,9 1. f. 
tintt. . __ 7. 2. R. 2. teſceit, 147. 41. E. 
fee, or in fee taile, in reverſion, 3. 12. 20. E. 3. reſceit- 38. E. 3. 
or remainder, deſcend or come to this tenant, his eſtate is drowned, and the fee or fee taile ex- 33 · Lewes Eowles' caſe ubi ſupra. 
ecuted. Thirdly, he in the reverſion or remainder ſhall be received upon his default, as well 
as upon bare tenant for life (;). Fourthly, an exchange between a bare tenant for life and him is 
, for their eſtates in reſpect of their quantity are equal; ſo as the difference ſtandeth in the 
quality, and not in the quantity of the eſtate, And as an eſtate taile was originally carved 
out of a fee ſimple, ſo is the eſtate of this tenant out of an eſtate in eſpeciall tale, And he is 
called tenant in taile after poſſibilitie of iſſue extinct; becauſe by no poſſibility he can have any 
iſlue inheritable to the ſame eſtate taile, But if a man giveth land to a man and his wife, 
and to the heires of their two bodies, and they live till each of them be C. yeere old, and have 
no iſſue, yet do they continue tenant in taile; for that the law ſeeth no impoſlibilitie of having 
children. But when a man and his wite be tenant in eſpeciall taile, and the wife dieth without 
ifluc, there the law ſeeth an apparent impoſſibility, that any iſſue that the huſband can have 
by any other wife ſhould inherit this eſtate, And let this tenant keep his eſtate, for he hath 
theſe priviledges in reſpect of the privity of his eſtate, and of the inheritance that was once in 
him. [c] For in the caſe of Evens (4), Mich. 28 & 29. Eliz. it was adjudged, that where tenant 05 17. Co. fol. 84, Lewe. 
in taile after poſſibility of iſſue extinct granted over his eſtate to another, that his grantee was Bowles” caſe. (Poſt. 316.) 27. 
compelled to attorne ix @ quid juris clamat (5), as a bare tenant for lite, and fo be named in the N. 8. tit. aid. Statham. 29. E. 
writ; for by the aſſignement the privity of the eſtate being altered, the priviledge was gone; ” 
and this judgement was affirmed in a writ of error, and herewith agreeth 27. H. 6. tit. aid. 27. H. 6. tit. aid, 29 E. 3. 1. b. 


Statham 29. E. 3. 1. b(6). 
Sect. 33. 
ITM. tenements LSO if tenements I la feme devie 


font dones a un be given to a man fans tiſſue. So as Lewes Bowle's caſe 13. Co. fol. 


home et a ſes heires, and to his heires which the eſtate of this tenancy muſt fr. , n g , 8 4 
7 „„ he: hatl'h h be altered by the act of God, 45 ese 
que il engendra de he ſhall beget on the and that by dying without 287, Cie. Eli. 315. 1. Co. 76. 


. . 0 . . , * .C 
corps ſa feme, en ceſt bodie of his wife, in iflue; for if a feoffment in fee | SING 


cas la feme nad ryen this caſe the wife hath 1 ws — 322 


en les tenements, et nothing in the tene: their lives, and after to the uſe 


baron : * * of their next iflue male to be 
le baron eſt ſeiſie co- ments, and the huſband be BW. and alice 


me donee en ſpeciall is ſeiſed as donee in © the uſe of the huſband and 
taile. Et en ceo cas, eſpeciall taile. And in wife, and of the heires of their 


5 : . two bodies begotten, they 
ft la Jeme devy ans this caſe if the wife 6. he 6 at — 
wt iſſue de on Corps die without iſſue of time; in this caſe the huſ- 


3 


band and wife are tenants in 


engendres per ſon her body begotten by fpecall tale executed („, and 
baron, donques le ba- her huſband, then the ater they have iſſue a ſonne, 


ron eft tenant en taile huſband is tenant in in this caſe they are become 
tenants for life, the remainder 


apres p effbility arſſue taile after poſſibility of to the ſonne in taile, the re- 


extindt. iſſue extinct. mainder to them in ſpeciall 
1 taile (8), for albeit their eſtate 
taile is turned to an eſtate for life, yet they hare but a bare eſtate for life; but if the iſſue die 
and the huſband die having no other iſſue, and then the ſonne die without iſſue, the wife ſhall 
have the priviledges belonging to a tenant in taile after poſſibility of iſſue extinct, as it appear- 
eth in Lewes Bowles? caſe ub; ſupra, where itis ſaid, that the ſtate of this tenant muſt be creat- 
ed by the act of God, and not by limitation of the party, ex d//pofitione Legis, and not ex pro- 
done hominis Id]. If land be given to a man and to his wife, and to the heires of their two [4] 7. H. 4. 16. 8. E. 1. Aff. 
bodies, and after they are divorced cauſa precontraftus or conſanguinitatis, or affinitatis, their 2 as 20 * AT. oe 
eſtate of inheritance is turned to a joint eſtate for life, and albeit they had once an inheritance 4 n : "oy wy 2 —__— 
in them, yet for that the eſtate is altered by their one act, and not he the act of God, viz. by caſe. and 4. Co. 29.) 
„the 
(1) 43- Af. 24. Hal. MSS.—(2) Se if he miſpleads, 39 E. 3. 16. Hal. MSS.—(3) 28. E. 3. 96. Contra as to receipt Hal. MSS. 
S M. 26. 27. Fliz. B. R. Leon. T. 29. Eliz. Clench $8. Evans and Aprichard. Hal. MSS. See Aprice's caſe, 2. Leon. 40. 3. 
Leon, 241. which ſeems to be the caſe referred to by lord Coke and lord Hale. The anonymous caſe in 1. Leon. 290. and 3. 
Leon, 121, ſeems alſo to be the ſame caſe.—( 5) 28. E. 3. 96. Grantee has the privilege, Hal. MSS. But ſee the reaſons for the 
judgment cited by lord Coke in the books cited in note 4.—(6) Quzre if puniſhable for waſte. Hal. MSS. See 2. Init, 302.— 
(7) Cordall's caſe Cro, Eliz. 315. is to the contrary ; for there land was deviſed to A for lite, remainder to his firſt and other 
4 in tail male, remainder to the heirs of A's body, and according to Croke, who mentions the caſe as reported to him b 
_ Coke, it was reſolved, that A's eſtate tail was not executed for the poſſibility of the mean eſtate's interpoſing, but was ſo 
i5joined durin A's life, that his wife could not be endowed, But ſee Caſ. B. R. temp. Hardw. 17. where lord Hardwicke 
* s, that Corda I's caſe has been ſeveral times denied to be law,—($) Sic nota remainder ſufported, without particular eflate, 
'y the poſſibility that ue may be born. But if ſuch tenant levies a fine, new this remainder is deftrayed, becauſe the eftates are con- 
22 Hal. MSS. Here it is proper to add, that there is a differ ence between ſubjoining the inheritance to the particular 
j" ate by the /ame conveyance as limits the intermediate contingent remainder, and an acceſſion of one to the other by a 
Miuct and Leng e act or conveyance; for in the latter caſe the contingent remainder is deſtroyed, though not in the for- 
ee See acc. Purefoy and Rogers 2- Saund. 380, It has even been adicdzed, that in the latter caſe the __ of the inheri- 
brag on the perſon having the particular eſtate will deſtroy the contingent remainder, where the deſcent has been {uſe went 
” the S of the particular eſtate, See Kent, and Harpool. 1. Ventr. 306. T. Jo. 76. Hooker and Hooker Cal. in B. R. 
N _ 13. But a deſcent of the fee on tenant for life will not hurt the contingent remainder, where the particular 
life e and the deſcent take place at the ſame time, and are derived from the ſame * as where land is deviſed to A for 
oe 5 over on a contingency, and at the deviſor's death the reverſion deſcends upon A as his heir. See acc. Archer's 
8 1. Co. 96. Plunkett and Holmes 1. Lev. 111. and Boothby and Vernon 9. Mod. 147. The caſe of Wood and Ingerſole 
poke P ca 260. ſeems contra; but ſee the obſervation on the laſt caſe in T. Jo. 79. and Pollexf. 481. It would be a great 
3 Re not to apprize the ſtudent, that the ſubje& of this note is fully gone into by Mr. Fearne in his Eſſay on Contin- 
— 333 dee page 111, to 118. of the ſecond edition, where the author moſt learnedly and ingeniouſly ſtates the 
al diſtinctions, explains the reaſons on which they depend, and endeavours to reconcile all the caſes on this nice ſubject. 


pI 


— the reaſons of the judgment, by obſerving that they were not mentioned in court, See 1. And. 71. Accord- 
M2 r. Serjeant Rolle cites Shelley's caſe as having determined the point. See 2. Ro. Abr. 416. F. pl. 35. Afhenhurſt's caſe. 
1. 7. Jam. is the next authority, and in that land was deviſed to executors till gool, ſhould be raiſed tor the ene the 
teſtator's 
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Lib. 1. 


(1. Ro. Abr. 841.) 


Cap. 3. 


Of Tenant in taile, &c. 


Sect. 34. 


the death of either party without iſſue, they are not tenants in taile after poſſibility, of iſſue 


extinct (1). Lands are given to the huſband and wife, and to the heires of the body of the huſ- 


band, the remainder to the huſband and wife, and to the heires of their two bodies begotten; the 
huſband dies without iflue; the wife ſhall not be tenant in taile atter pothbility, tor the remain- 
der in ſpeciall taile was utterly void, for that it could never take effect; for ſo long as the huſ- 
band ſhould have ifſue, it ſhould inherit by force of the generall tale, and it the huſband die 
without ifſue, then the ſpeciall eſtate taile caunot take effect, in as much as the iſſue, 
which ſhould inherit the eſpeciall, muſt be begotten by the huſband, and fo the generall, which 
is larger and greater, hath truſtrated the eſpeciall which is leſſer. And the wife in that cafe 
ſhall be puniſhed for waſte, 


F lands be gi- 

ven to a man 
with a woman in 
trankmarriage, al- 
beit the woman 
( which was the 
cauſe of the gitt) 
dicth without iſlue, 
yet the huſband 
mall be tcnant in 
tayle, apres poſſibi- 
litie, 4 fone 
he and his wifewere 
donees in eſpecial! 
taile, and fo with- 
in the words of Lit- 
tlcton, The reſi- 
due of this ſection 
1s evident, 


(Dr. and Sid d. 61. 11. Co. 80.) * This, and that 


which follows, is 
not in the firſt (2) 
edition (which 1 
have.) And there- 
fore, (that I may 
ſpeake it once tor 


Sect. 34- 


2 nota que nul poit 
etre tenant en le taile 
apres poſſubility diſſue ex- 
tine, forſque un des do- 
nees, ou le donee en le 
ſpecial taile. Car le donee 
en general taile ne poit 
eftre unque dit tenant en 
Haile apres poſsibility difſue 
extinct; pur ceo que touts 
temps durant ſa vie, il poit 
per poſsibility aver iſſue que 
port inlieriter per force de 
meſme le taile. Et ifſint 
en meme le manere liſſue, 
que eſt heire à les donees 
en un eſpecial taile, ne poit 
re dit tenant en taile a- 
pres poſsibilitre diſſue ex- 
tinct, cauſa qua ſupra. 


* Et nota que tenant 
en taile apres poſſibilitie 
diſſue extin# ne ſerra un- 
que puny de waſt, pur 


lenheritance que fuit un 


ND note that none 

can be tenant in taile 
after poſſibility of iſſue 
extinct, but one of the 
donees, or the donee in e- 
ſpeciall taile. For the do- 
nee in generall taile can- 
not be ſaid to be tenant in 
taile after poſſibility of iſ- 
ſue extinct; becauſe al- 
waies during his life, he 
may by poſſibility have iſ- 
ſue which may inherit by 
force of the ſame entaile. 
And ſo in the ſame man- 
ner the iſſue, which is heir 
to the donees in eſpeciall 
taile, cannot be tenant in 
taile after poſlibility of 
iſſue extinct, for the rea- 
ſon aboveſaid. 

And note that tenant in 
taile after poſſibility of 
iſſue extinct ſhall not be 
puniſhed of waſte, for the 
inheritance that once was 


oy due hour ro Jotts en luy, 10. Hen. 6.1. in him. 10. H. 6.1. But 


adde any thing, (e- Mes ceſtuy en le reverſion he in the reverſion may 
ſpecially in one con- : ö : a 4 
Sennen | P00 2 il alien en fee, _— if he alien in fee, 
45. E. 3.22. 45. E. 3. 22. 
Cnapr. 


(1) Faſtand and wife tenants in ſpecial tail; the huſband was attainted of treaſon, or le wies fine with proclamations ; the huſband 
dies hawing iſſue by the wife: the iſſue cannot inherit, and yet to many purpoſes the wife ſurviving is tenant in tail after poſſibility, 
for if ſhe makes leaſe for 21 years according to the flatute, it ſhall bind the conuſee, or if it is for three lives, it ſhall not be @ forfeiture, 
H. 22. Jac. Rot. Crocker and Kelſey. Hob. Rep. Melton's caſe. Vid. 9. Rep. Beaumont*s caſe. It ſerme, ſhe cannot ſuffer recovery after. 
Quzre. Vid. this caſe of Beaumont afteraards debated. H. 13. Cha. B. R. in Baker and Willis Cro. Cha. 476. The caſe of Crocker 
and Kelſey is in W. Jo. 60. Hutt, 84. Cro. Jam. 688. Bridgm. 27. 2. Ro. Rep. 490. 498 1. Ro. Abr. 843. pl. 3. and O. Bendl. 
139. 143. Beaumont's caſe is in 9. Co. 148. b. and Melton's caſe is in Hob. 254. Note, that in the caſe of Crocker and Kelley, 
the queſtion was on the operation of a leaſe for 21 years zo! warranted by the 32. H. 8. the antient rent not having been re- 
ſerved ; but the ifſue in tail having levied a fine during the wife's life, it was adjudged that the leaſe was good; but it 
was to have been agreed, that the wife, notwithſtanding the buſband's death, was tenant in tail fo as to be capable of making 
leaſes within the ſtatute. Indeed this latter point had been adjudged in a former caſe, which is in Godb. 102. Sce too 4. 
Leon. 57. As to the former point, beſides the books already cited, ſee 2. Sid. 62.— (2) By the fi edition, lord Coke means 
that printed at Rohan, as appears by the preface to this his Commentary on Littleton, But the edition by Letten and Macklinia, 
which was really the firſt, is alſo without the addition here mentioned. It appears to have been firit introduced into the 
edition by Redman.—See further as to the ſubject of tenant in tail after poſſibility. Vin. Abr. Tayle, I. 


—— 


teſtator's three daughters, and aſterwards to his right heirs males for ever, and one Beard was found by ſpecial verdict to be 
the heir mal. ; but the court of king's bench held that he could not take the remainder, becauſe the three daughters were 
the heirs general, and in Eaſter 17. James the judgment was affirmed in the exchequer chamber. This caſe is the ſtronger, 
becauſe it aroſe on a will, and the teſtator, in to deviſe to his heirs male, mentions his heirs general, which no doubt was 
urged as a circumſtance to ſhew that the teſtator meant a ſpecial kind of heir, and might have warranted a departure from 
the ſtrict ſenſe of heir without overturning lord Coke's general rule. See Hob. 34. and Palm. 50. Counden and Clerke already 
Rated from lord Hobart at the beginning of this note, is another caſe where a dewi/e to heirs male could not take effect, 
becauſe the heirs general were females z and this judgment appears to have been alſo affirmed on error in B. R. See Jenk. Cent. 
294. There are ſeveral modern determinations to the ſame purpoſe. In Southcott and Stowell, which was adjudged about 
the 29, of Cha. 2. one having two ſons covenanted to ſtand ſeized to the uſe of the eldeſt in ſpecial tail male, remainder to the 
heirs male of the covenantor, or according to one report of the caſe the heirs male of kis body, and for want of ſuch ifſue to 
his own right heirs. The eldeſt ſon dies leaving a ſon and daughter zthe covenantor dies, and then the fon of the covenantor's 
. eldeſt fon ; and the queſtion was whether the ſecond ſon or the daughters of the eldeſt ſon ſhould have the eſtate. The court 
determined in favour of the ſecond ſon, becauſe the grandſon ſurvived the grandfather, and being hey general as well as Mal- 
could take either by purchaſe or deſcent on his death, and therefore it was immaterial whether an eſtate for lite aroſe to the cove- 
nanter by implication or not; but it was agreed by the whole court, and even by the counſel for the ſecond ſon, that if the 
grandſon had not furvived, the ſecond ſon could not have taken by purchaſe, becauſe his nieces would have been keirs ge. 
neral, and conſequently he could not have been complete heir. See 1. Freem. 216. 225. ». Mod. 226. 237. 2. Mud. 
207. and 3. Kebl. 704, In 1695 lord keeper Somers, in the cafe of Starling and Elrick, decreed againſt one, who claimed 
to take by purchaſe under a deviſe to heirs male, becauſe a female was the heir general. See Prec. in Chanc 54. The 


- Caſe of Ford and lord Oſſulſton, which was determined in Mich. 7. Ann, by the king's bench is ſtill ſtronger, for in that 
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Lib, 1. Of the Curteſie Dengleterre. Sect. 33. 


29 


CHAP. 4. Sect. 35. 


TENAN T per 

la curteſie Den- 
gleterre eft, lou home 
prent feme ſelſie en 
fee ſimple ou en fee 
taile general, ou ſciſie 
come hetrre de le taile 
ſpecial, et ad iſſue per 
meſme la feme male 
ou female, oyes ou 
wife (i), ſoit lifſue 
apres mort ou en 
vie, /i la feme devie, 
le baron tiendra la 
terre durant ſa vie, 
per la ley Dengle- 
terre. Et eft appel te- 
nant per le Curteſie 
Dengleterre, pur. ceo 
que ceo eft uſe en nul 
auter realme, forſque 
tantſolement en 4 - 
gleterre. 

Et aſcuns ont dit, 
que il ne ſerra tenant 
per le curteſie, fi non 
que lenfant, quil ad 
per Ja feme, ſoit oye 
crie, car per le crie eſt 
prove que le enfant 
fuit nee viſe: Ideo 


Quære (2). 


At the coronation of king R. 2. ſaith the record, [5] Fohannes rex Caſtiliæ et Legionis Dux 
Laucaſtriæ, coram dicto domino rege et cenfilio ſuo comparens, clamavit ut comes Leiceſtria officium 
Senrſchalcio Anglice, et ut dux Lancaſiriæ ed gerendum principale 


Curtefie Dengleterre. 


12 by the cur- 
teſie of England 
is, where a man taketh 
a wife ſeiſed in fee ſim- 
ple or in fee taile ge- 
nerall, or ſeiſed as heir 
in taile eſpeciall, and 
hath iſſue by the ſame 
wite, male or female 
borne alive, albeit the 
iſſue after dieth or li- 
veth, yet if the wife 
dies, the huſband ſhall 
hold the land during 
his life by the law of 
England And he is call- 
ed tenant by the cur- 
tclte of England, be- 
cauſe this is uſed in no 
other realme but in 
England onely. 

And ſome have ſaid, 
that he ſhall not be te- 
nant by the curteſie, 
unleſſe the childe, 
which he hath by his 
wife, be heard crie; 
for by the crie it is 
proved, that the child 
was borne alive. Ther- 
fore Quære. 


PRIST eme 


Jerfie. And firſt of 
what ſeiſin a man ſhall be te- 
nant by the curteſie. [e] There [e] F. N. . 194. 
is in law a twofold ſeiſin, viz. a 
ſeiſin in deed, and a ſeiſin in (Poſt, 153.) 
law, whereof more ſhall be ſaid, 
Sect. 468, and 631. And here 
Littleton intendeth a ſeiſin in 
deed, if it may be attained 
unto. [V] As if a man dieth 1. Mar. Dyer <<, 
ſeiſed of lands in fee ſimple or wn was 
tee taile generall, and theſe 
lands deſcend to his daugh- 
ter, and ſhe taketh a huſband 
and hath iſſuc, and dyeth be- 
fore any entry, the huſband 
ſhall not be tenant by the cur- 
teſie, and yet in this caſe ſhe 
had a ſeiſiu in law; but it ſhe 
or her huſband had during (Fot. 48.) 
her liie centred, he ſhould have 
been tenant by the curteſic (3). 
[z] A man ſeiſed of an ad- 
vou ſon (4) or rent in tee hath 
iſſue a daughter, who is 
married, aud hath iſſue, and 
dyeth ſeiſed, the wite, before 
the rent became due or the 
church became voyd, dieth, 
ſhe had but a ſeiſin in law, 
and yet he ſhall be tenant by 
the curteſie, becauſe he 
could by no induſtry attaine 
to any other ſeiſin, E-. impo- 
tentia excuſat lrgem () But a 8. Co. $6.) 
man ſhall not be tenant by 
the curteſie of a bare right, 
title, uſe(6),orofareverſion(7) 
or remainder expectant upon 
any eſtate of frechold, unleſſe 
the particular eſtate be deter- 
mined or ended during the co- 
verture. 


fg] 7. E. 4. 66. 
(6, Co. (8. a, 


„N. 7. 5. 


A. 


[hb] Proceſſ. fad. ad Coronatis 
onem R. 2. Anno regni ſy: pri. 


mo Rot. clauſ, m. 45. 
m gladium domini regis vocat 85 75 


Curtana die coronation!s ejuſdem regis, et ut comes Lincoln ad ſcindendum et ſecaudum coram ipfo 
domino rege ſedente ad menſam dicto die coronationis ; et quia fat diligenti examinatione coram fer- 


iis de confilio regis depramiſſis, ſatis conſtabat eidem confilio, quod ad ipſum ducem tanquam tenen- 
tem per legem Anglia poft mortem Blauchiar quondam uxoris ſuc pertinuit officia predict” prout ſu- 


perius clamabat exercere, confideratum fuit per ipſum regem et confilium ſuum pred:tFum, quod 


idem Dux officia predica per ſe et Suffecientes deputatos ſuos faceret et exerceret, et feoda debita in 


ac 
(1) Inftead of oges ov wiſe, the words are neez wif in L. and M. This latter reading is conformable to lord Coke's tranſla- 


tion, -(2) This quere is in L and M. but not in Roh.—(4) But entry is not always neceſſary to give ſeiſin in de,] for if the 
land is in leaſe for years, curteſy may be without entry or even receipt of rent, the polleſſion ot the leſſee for years being 
deemed the poſſeſſion of the huſband and wife, See the caſe of De Grey and Richardſon 3. Atk. 469 Lord Coke's doctrine 
about ſeiſin for a poſeſſio fratris is the ſame. See ante $- 2. In n. 4- there the caſe of Newman an Newman is cited, from 
Wills vol. 2. p. 516. but no hint bein given of the point adjudged, it may be proper to add here, that in that caſe the court 
conitrued the poſſeſſion of a mother to a poſſeſſion for an infant her ſon as his guardian by law, ſhe being next of blood to 
whom the inheritance could not deſcend, and held it a ſufficient ſeifin to exclude the daughters by a former wenter.— 
(4) Whether it be an advowſon in groſs or appendant. A ſeiſed of a manor, to aullich an advorwſon is appendant, dies, having iſſue 
a daughter, ue takes huſband and dies before entry into the manor. It ſeems, that the huſband ſhall not be tenant by the curtely of 
the advowſon, nor of the rents incident to the manor, becauſe he had not ſeifin of the principal. Hal. MSS.—(;) According to Per- 
Fins, the huſband ſhall have curteſy in an advowſon, though he ſuffers the ordinary to preſent by lapſe on an avoidance in his 
wife's life-time. Perk. Sect. 468. But ſuch a caſe is not within lord Coke's reaſon for allowing curteſy of an advowfon without 
ſeifin in deed ; nor do I find any authority to ſupport the doctrine, beſides Mr. Perkins's name. That indeed, on account of the 
learning and ingenuity diſplayed in his Pro all; Book on the laws of England, ought in general to have conſiderable weight; 
though one, who wrote ſoon after Mr. 64, oo deſcribes him to be a man that wwriteth of diverſe titles of cur law rather ſubtilly 
than ſoundly. Fulb. Paral. 40. a. See alſo a more particular character of Mr. Perkins in Fulb, Prepar. 28. a.—(6) Here an ule be- 
Jore or not executed by the 27. H. 8. muſt be meant; for an uſe within that ſtatute is a legal eſtate, See acc. 2. And. 75. 147. 
and by lord Coke himſelf in Cro. Jam. 20x. See alſo 1. New Abridgm. 660. But mou in ſtrictneſs of law there cannot be 
curtely of trufts, yet ſince lord Coke's time our courts of equity bave allowed curteſy both of truſts and of other interelts, 
which, though in law mere rights and titles, are deemed eftates in equity, and made to conform to many of the rules and con- 
ſequences incident to eſtates in law. See in 1. Atk. 603 the caſe of Caſhborn and Ingliſh, in which lord ch. Hardwicke de- 
creed curteſy of an equity of redemption. See 8. C. more fully reported in Vin. Abr. Curteſy E. by 23. However a <vife in point 
of benefit may have a truſt of inheritance, which may be ſo declared as to prevent curtely, as by direfting the profits 
during the wife's life to be paid for her ſeparate uſe ; for in fuch a caſe the intention to exclude the huſband from 1 
is manifeſt, and he cannot have an equitable ſerfin, 3. Atk. 715. It is alſo proper to remark, that though cureſy out of a truf 
is allowed, yet dowwer has been refuſed ; a partiality not eaſy to be e with reaſon, however ſettled by the current of au- 
thorities, But as to this ſee Poſt 31. b.—(7) Mr. Perkins makes a quere, whether, if a woman ſeiſed in fee makes leaſe for 
Her reſerving rent to her and her heirs, the huſband ſhall not have cuiteſy in the rent during the leaſe ; but he ſeems to admit, 
that the huſband ſhall not have curteſy of the Jand itſelf, unleſs the leaſe determines before the wife's death. Peik. Sect 467. 
See Poſt 3a a. where in a like caſe lord Coke ſays, that the wife ſhall not have dower. But if a rent is incident to a reverſion 
expectant on an eitate tail, the huſband ſhall have curteſy of the rent till the tail determines. Poſt 30. a. 


—— 
1—— 


one Ford having iſſue three ſons and a daughter, and alſo a brother, deviſed to his three ſons ſucceſſively in tail male, with 
remainder'to his own right heirs male for ever, and the three fons being dead without iſſue, the whole court held, that — 
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Lib. 1. Cap. 4. Of the Curteſie Dengleterre, Sect. 35. 


hac parte obtineret. Qui quidem dur officium Seneſchalcice pradicÞ perſonaliter 3 E's 
And every man, that claimed to hold by grand ſerjanty to do any ſervice to the king at his 
coronation, exhibited his petition to the ſaid duke as iteward of England, who upon hearing 
the proofes either allowcd or diſallowed the ſame, 
Rot. Patent. Ann, 20. H. 6, In letters patents made by King H. 6. to Richard earle of Saliſhury you ſhall finde this 
| clauſe, Aud charifimus conſunguiucus nofter Richardus, nunc comes Sarmm, qui Aliciam filiam et 
heredem I hon nuper comitis Sarum adhuc ſuperſtitem dngit in uxorem, et cum cadem Alicia pro- 
lem tempore mortis prædidæ Thome habuit et habet ſuperſiitem de proſenti, coque pretextu idem 
Richardus nunc comes Sarum nomen, flatum et honorem com'tis Sarum, g. habet, et pro tempore 
wit ſue de jure præteæta præmiſſorum habere debet (1). The name of the iſſue, which the ſaid 
Richard earle of Saliſbury had by the ſaid Alice was Richard, who marricd with Anne the fiſter 
Rot. Patent. de anno 27, H. 6. and heire of Henry Beauchamp earle of Warwicke, who was earle of Warwicke to him and to 
LIE his heires, and duke of Warwicke to him and to the heires males of his body, And Richard the 
ſonne having then no iſſue by his wife, king H. 6. in 7 of his raigne granted to him that 
* he ſhould be earle of Warwicke, Licet ipſt et prædicla Anna exitum inter eos ad præſeus non ha- 
bent. Theſe and many more I have read concerning this matter, and only ſay io the reader, 
| ere tao judicio, nihil enim impedio. ; 

[i] Via. r. E. 3. C. 5. E. 3. 26. [II It an eſtate of freehold in ſeigniories, rents, commons, or ſuch like be ſuſpended, a 
(Yoſt, 30) man ſhall not be tenant by the curteſte; but if the ſuſpenſion be but for yeares, he ſhall be te- 
nant by the curteſie. As if a tenant make a leaſe for lite of the tenancie to the ſeignioreſſe, 
who taketh a huſband, and hath iſſue, the wife dieth, he ſhall not be tenant by the curteſie (2), 

dut if the leaſe had been made but for yeares he ſhall be tenant by the curteſie. 


En fee ſimple on en fee taile generall, ou ſeifie come heire de la taile 


dd „[ñ yr la feme male ou female. Secondly, of what eſtate. If lands 

40. dect. 52. de given to a woman and to the heires males of her body, ſhe taketh a huſband and hath iſſue 

Paine's caie 8, Co. ſo, 34+ a daughter and dieth, he ſhall not be tenant by the curteſie; becauſe the daughter by no poſlibi- 
lity could inherite the mother's eſtate in the land; and therefore where Littleton ſaith, iſſue by 
his wife male or female, it is to be underſtood, which by poſſibility may inherit as heir to her 
mother of ſuch eftate, Littleton himſelf explaneth this by expreſſe words Cap, Dower fo. 40. 
Sect. 52. And theretore if a woman tenant in taile generall maketh a feoffment in fee, and 
taketh back an eſtate in fee; and take a huſband and hath iſſue, and the wife dieth, the iſſue 
may in a formedon recover the land againſt his father; becauſe he is to recover by force of the 
eſtate taile as heire to his mother, and is not inheritable to his father (3). 


Et ad iſſue. 3. The time of having the iſſue. 4. What kinde of iſſue. If a man 
[a] Ol tenures 21. H. 3. Ut. ſeiſed of lands in fee hath iſſue a daughter, who taketh huſband and hath iſſue, the father 
dower 193. . dieth, the huſband enter, he [a] ſhall be tenant by the curteſie, albeit the iſſue was had before 
the wife was ſeiſed. And ſo it is albeit the iſſue had yu in 8 time of 5 _ 
vide Paine's ubi ſupra, any deſcent of the land, yet ſhall he be tenant by the curteſie (4). It a woman [5] ſeiſed of lands 
en 5s ts taketh huſband, "Md by him 1s bigge wich childe, and in her travell dieth, and the 
childe is ripped out her body alive, yet ſhall he not be tenant by the curteſie; becauſe the 
childe was not borne during the marriage, nor in the life time ot the wife, but in the meane 
time the land deſcended, — in pleading he muſt alledge, that he had iſſue during the marriage. 
J Brack. lib. 5. 437. 438. If the wife be [c] delivered of a monſter, which hath not the ſhape of mankinde, this is no 
ritt. ca. 66. and ca. $3. iffue in the law; but 3 the iſſue hath ſome deformity in any part of his body, yet if he 
Fleta lib. 1. c. 5. and lib, 6, cap. hath humane ſhape this ſufficeth. ii, gui contra formam humani generis converſo more procre- 
54- * antur, (ut fi mulier monſtrugſum wel prodigioſum fuerit enixa) inter liberos nou computentur. Partus 
A . N. 7. N. . . tamen cui natura aliguautulum ampliaverit vel diminuerit non tamen ſuperabundanter, ut fi ſex digi- 
tos wel nifi quatuor habuerit, bend debet inter liberos commemorari. Si inutilia natura reddidit mem- 
bra, ut fi curvus fuerit aut gibboſus vel membra tortuoſa habuerit, non tamen eft partus monſtrugſus. 
Item puerorum alii ſunt maſculi, alii famine, alii hermophraditæ. Hermophradita tam maſculo quam 
Famine comparatur ſecundum prevaleſcentiam ſexus 1 

It the iflue be born deaf or dumbe or both, or be born an ideot, yet it is a lawfull iſſue 

to make the huſband tenant by the curteſie and to inherit the land. 


fd] 28. H 8. 25. Dyer. Oyes OH VIVe. If it be borne alive [Al it is ſufficient, though it be not heard 
Paine's caſe ubi ſupra. = cry ; for peradventure it may be born dumbe. And this is reſolved cleerly in Paine's caſe abi 
pra. For the pleading (as hath beene ſaid) is, that during the mariage he had iſſue by 
. his wife, and upon that point the triall is to be had, and upon the evidence (5) it muſt be prov- 
ed, that the iſſue was alive, for mortuzs exituz non eff exitus, ſo as the yas is but a proofe 
that the childe was born alive, and ſo is motion, ſtirring, and the like. And it is ſaid by an 
LJ Mirror cap. 1. fect. 3. ancient author [e] that it was ordained in the raigne of king H. 1, Que touts que ſurvequi/- 
ent 
(1) So nota till iſue the huſband cannot uſe the title of his wife's dignity ; but afterwards he may. So adjudged by Hen. 8. in 2255 
of Wimby, who claimed the title of lord Talboys in right of his wife. Hal. MSS.—This annotation ſhews, that in the opinion of 
lord Hale a title of honour admits of curteſy. But lord Coke, after ſtating u precedents, one of curteſy in a title of ho- 
nour, and another of curteſy in an office of honour, avoids making the leaſt inference, and profeſſedly leaves the reader to his 
own judgment; from which reſerve it may be conjectured, that he had his doubts, In fact, the point had been ſeveral times 
controverted iu lord Coke's time. About the year 1580 Richard Bertie claimed the barony of Willoughby in right of his lady 
Catherine, duchels of Suffolk, he having had iſſue by her. The claim was referred by queen Elizabeth, to lord Burghley, 
and two other commiſſioners, as was alſo a claim of the ſame dignity by Peregrine Bertie, the ſon and heir of the ducheſs of 
Suffolk by Richard Bertie. At one time the precedents urged tor the buſband were mongys to make an impreſſion on the 
commiſſioners ; but finally they made a report in favour of the fon, who was accordingly admitted to the dignity in the life- 
time of his father. See Coll. Proceed. on Claims of Baron. 1. to 23. But notwithſtanding this caſe, two other claims of a like kind 
were made within a few years after, the firſt about 1586 by Sir Thomas Fane, in right of his wife Mary, the daughter and heir of 
Henry lord Bergavenny, and the ſecond about 1604 by SampfonLennard, in right of his wife Margaret lady Dacres. Of the event 
the former claim, I do not find any account; but as to the latter it appears, that king James referred. it it to commiſſioners, and 
that lady Dacres dying before any decifion, the affair was compromiſed in 1612 by the king's granting precedency to the huſ- 
band as eldeſt ſon of lord Dacres, The letters patent giving this precedency recite, that the commiſhoners kad found baronies 
on the like right conferred on the huſband in py families, and in this 8 ar barony of Dacres three ſeveral precedents "There 
are other expreſſions equally remarkable tor a ſtudied ambiguity, ſuch as leaves undecided whether the pretenſion to the wite's 
title was deemed a claim of favour or of right from the crown, and appears calculated to avoid an adjudication of the point; 
and in this unſettled ſtate of things, it is not ſurpriſing, that lord Coke ſhould be ſo cautious of advancing any poſitive 
doctrine on the ſubject. I cannot learn that there have n any claims of dignities by curteſy ſince lord Coke's time, and 
from the want of modern inſtances of ſuch claims, and from ſome late creations, by which women have been made peereſſes, in 
order that the families of their huſbands might have titles, and yet the huſbands themſelves continue commoners, it ſeems az if the 
prevailing notion was againſt curteſy in titles of honour. However I have not yet diſcovered, whether this great queſtion has ever 
formally received the judgment of the houſe of lords.—For the particulars of Wimby's caſe cited by lord Hale, ſee Coll. Claims 
of Bar. 11. 44 and 72.—(2) Lord Coke means, that the huſband ſhall not be tenant by the curteſy of the /zignory, it being 
ſuſpended during the whole time of the marriage by the leaſe of the tenanq to the wife. See further as to the effect of ſuſpenſion 
on curteſy in Perk. Sect. 459, 460, 461, 462.—(3) The huſband could not have curteſy in reſpect of the fee, becauſe that was de- 
feated by the ſon's recovery in the formedon; nor in reſpect of the tai, becauſe the wife's feoffment before the marriage had 
diſcontinued the 2a, and conſequently there could be no ſeiſin of it during the marriage. This ſeems to be the rationale of the 
caſe put by lord Coke.—(4) Yet in ſome caſes the time of having iſſue is of conſequence. See Polit 40.—(5) Vid. Paſch. 9. E. 1. 
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Lib. 1. Of the Curteſie Dengleterre. Sect. 3 ö. 30 


1 Veet lour dount ils uſſent conceive tenuiſſent les heritages lour fems pur lour wies, | 
8 By the cuſtom of Gavelkind [V] a man may be tenant by the curteſie without having of ] 9. E. 3. 3. 16. E. 3. aidg 


any iſſue (1). ; _— _—_ Conſuetudinibug 
5 Soit liſſue apres mort ou en vie. And therefore, [g] if a woman tenant in taile 1 21. H. 3. tit. Dower 198. 
254 generall taketh a uſband, and hath iſſue, which iſſue dyeth, and the wife dieth without any Fine n cafe Udi dare. 

4 other iſſue, yet the huſband ſhall be tenant by the curteſie albeit the eſtate in taile be deter-. Leon. 167.) 

"i mined, becauſe he was intitled to be tenant per legem Augliæ before the eſtate in taile was ſpent, 

9 and for that the land remaineth. But if a woman maketh a gift in taille, and reſerve a rent to 


her and to her heires, and the donor taketh huſband and hath iſſue, and the donee dieth with- 

out iſlue, the wite dieth ; the huſband ſhall not be tenant by the curteſie of the rent, for that 

the rent newly reſerved is by the act of God determined, and no ſtate thereof remaineth, But ar 32. 4.) 
h] it a man be ſeiſed in fee of a rent and maketh a gift ih taile generall to a woman, ſhe taketh [5] Brooke tit. per le Curteſie 86, 
uſband and hath iſſue, the iſſue dieth, the wife dieth without ive, he ſhall be tenant by the 10. E. 3. 27. 

curteſie of the rent, becauſe the rent remaineth (2). The diverſity appeareth. 


Si la feme devie, le baron tiendra a la terre, &c. Foure things doe belong 
to an eſtate of tenancy by the curteſie, i. marriage, ſeiſin of the wite, iſſue, and death of the 
wife. But it is not requiſite, that theſe ſhould concurre all together at one time, And there- 
fore, if a man taketh a woman ſeiſed of lands in tee, and is difleiſed, and then have iſſue, and 
the wife die, he ſhall enter and hold by the curteſie. So it he hath iſſue which dieth before 
the deſcent, as is aforeſaid, 

And albeit the ſtate be not conſummate untill the death of the wife, yet the ſtate hath ſuch a 
beginning after iſſue had in the life of the wife as is reſpected in law for divers purpoſes. 

irſt, after iſſue had, he ſhall doe homage alone, and is become tenant to the lord, and the a- 
vow rie ſhall be made onely upon the huſband in the lite of the wife, as ſhall be ſaid hereafter (6, Co. 3) b. Poſt, 67. 3. 124. b.) 
when we come to the apt place (). Secondly, if after iſſue | i] the huſband maketh a feoftment in 7 34. L. 2. Cui in vita 13. 2» 
| fee, and the wife dieth, the teoffee ſhall hold it during the lite of the huſband, and the heire E. 2. Cui in vita 26. 10. E. 3. 
19 of the wife ſhall not during his lite recover it in ſur ci in wita ; for it could not be a forfeiture, 12. Dir 21. Eliz. 363. 

: 2 for that the eſtate, at the time of the feoffment, was an eſtate of tenancy by the curteſie ini- 
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+. tiate(4) and not conſummate. And it is adjudged in 29. E. 3. that the tenant by the curteſie can- 
= not claime by a deviſe, and waive the ſtate of his tenancy by the curteſie, becauſe faith the 
l booke the freehold commenced in him before the deviſe tor terme of his life. 


Et eſt appel tenant per le curteſie Dengleterre, pur ceo que neſt uſe en 
auler realme forſque tant ſolement en Engleterre. | 
: 5 Per le Curt gie. In Latine per legem Angliæ. | | 

1 Tant/olement en Engleterre. It is alſo uſed within the realme of Scotland, and 


29. E. 3. fo. 25. 


—— there it is called Curialitas Scotiæ. And ſo it is in the realme of Ireland (5). 

W | Et aſcuns ount dit, que il ne ſerra tenant per le curteſie, ſinon que len- 
"= fant que il ad per ſa feme ſoit oye crie, car per le crie eft prove que le en- 
; 2 te ant fuit nee vi e. Our author having delivered his one opinion before, iz. O 


es Ou 
- of wife, now he ſheweth the opinions of others: for ſo is ſaid in the [4] ſtatute De . per % V. Car. part. 2. fol. 
x legem Anglie : and of that 2 is Glanvill [I] lib, 7, cap. 8. Bracton lib. 5. tract. 5. cap. 30. 70. 
1 Britton cap. 50. fol. 132. Fleta lib, 6. cap. 50. &c. But the reaſon is againſt their opinion {1 Glanvill lib. 7. cap. 8. Bract. 
; for by the cry it is proved, &c. ſo as it is but an evidence to prove the life of the enfant. = 2 K = 3 8 
7 Aſc uns ont dit. By theſe and the like ſpeeches our author intendeth, that the point cap. 54- 
*2Y had been controverted, but thereby, except it be in this ſection where formerly he delivered 
} his opinion as hath been ſaid, he tacitely infinuateth his owne judgement which in all the 
2 reſt holdeth for good law and warranted by good authority throughout his three bookes ; 
i which kinde of ſpeech and the like I have collected together, as it appeareth by the ſections 
in [u] the margent, | [=] Set 40. 119. 132. 136. 
: 1 "= 137. 138. 141. 145. 148. 1 
Ideo ue This quzre is not in the originall edition of Littleton, and therefore to 2 = 136. — * 
be rejected (6). ; 6g. 336. 339- 357- 420: 435- 

And ſome have ſaid, that in divers caſes a man ſhall by having of iſſue be tenant by the cur- 43% 440 443: 460 
teſie where a woman ſhall not be endowed. And therefore they ſay, if lands be given to two 52!" 393: 57% 5% 323: 534 

9 s 534. 570. bor. 633. 634. 

9 women and to the heires of their two bodies begotten, and one of them take huſband and have 642. 643. 644. 646. 658. 675. 
iſſue and die, the inheritances being ſeverall the huſband ſhall be tenant by the curteſie, as it is 689. 721. 723. 726. 730. 
adjudged 7. E. 3. and in other bookes [a] this judgment is cited and allowed. But certaine it 733- 734: 
is, that if land be given to two men and to the heires of their two bodies begotten, and the the BY Abr. 90. & Poſt, 183. 
one taketh wife and dieth, ſhe ſhall not be endowed, for no eſtate in the land is altered by that 5. E. 3. 6. 

. marriage, But I leave the reader to his one opinion or rather to ſuſpend it untill he come (s] 17. E. 3. 51, 

* 8 to , 

; rot. 4. Si habvit exitum, qui auditus fuit clamare ſeu vocem edere infra quatuor parietes z quia puer non fuit viſus nec au- 
aitus clamare ab hominibus maſculis, licet per fœminas nominatus fuit Johannes. Therefore huſband not tenant by the curteſy. H. 5. 
E. 1. rot. 1. Wigorn. Hal. MSS.—T cannot gueſs what lord Hale's view could be in citing this record, unleſs it was to ſhew, that 
anciently in the caſe of curteſy the having male iſſue born alive could be proved by men only; which muſt be confeſſed to have 
been a moſt unaccountable peculiarity. . 

(2) On the other hand, curteſy by the cuſtom of Gavelkind is ſubject to ſeveral diſadvantages ; for it is only of a moiety of 
the wife's land, and it ceaſes if the huſband marries again. See Robinſ. Gavelk. b. 2. c. 1. where the learned author ſuggeſts, 
that ſome have doubted, whether there is any ſuch variance between the common law and the cuſtom, and therefore under- 
takes to prove it by authorities on record. —(2z) So if it was a rent de novo granted in tail, and the wife dies without iſſue, the huſ- 
band ſhall be tenant by the curteſy. Hal. MSS.—(3) Hic ſe&. 90. 21. E. 3. 35- Hal. MSS.—(4) 4. E. 2. Cui in vita 15. 34. E. 1. ibid. 
30. 10. E. 3. 11. 22. H. 6. 24. If huſband intitled to be tenant by the curteſy aliens and retakes eflate to him and his wife, by which 
the wife is remitted, he ſhall not be tenant by the curteſy. Contra if it was before iſſue had. #: H. 7. 1. Vid. T. 7. Jac. Ley. n.1t. 
. Caſe. Hal. MSS. — See Ley's Rep. 9.—(5] Pat. 11. H. 3. m. 3. Cum conſuetudo et lex Angliæ fit, quod fi aliquis de- 
2 aliquam hereditatem habentem, et ex ea prolem habuerit, cujus clamor auditus fuerit infra quatuor parietes, et vir 

upervixerit uxorem, habebit tota vita ſua cuſtodiam hereditatis uxoris, licet ea heredem habuerit ex primo viro, qui plenæ 
ætatis eſt ; preceptum eſt, quod eadem lex obſervetur in Hibernia. Hal. MSS.—This ſame extract from the patent roll of 11. H. 
3- 1s given in Hal. Hiſt, C. L. 180.—(6) It appears by the various reading already given, that this guære, though not in the 
Rohan edition, which lord Coke thought the oldeſt, is in that by Lettou and Machlima, which is really the original one. 
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the brother could not be heir male of the deviſor's body ; 2. becauſe the remainder to the heirs male were words of purchaſe, 

and by purchaſe the brother could not take as heir male, bis niece being the heir at common law ; and ſo jealous was lord chief 

juſtice Holt of 2 from the eſtabliſhed doctrine, that notwithſtanding the ſpecial circumſtances in the caſe of Pybus and 

Mitford, which will preſently be ſtated, he doubted the authority of that caſe. See 3. Salk. 336. 11. Mod. 189 and Vin. Abr. Deviſe 

f U. b. pl. 2. in marg. The doctrine was thought to be ſo firmly ſettled by this laſt caſe, that in 1322 lord ch. Macclesfield, in Dawes 
48 and Ferrars, which was a caſe fimilar to that of Ford and Oſſufſton, interrupted the counſel for the perſon claiming as keir male, b 

A ſaying that he would not ſuffer the bar to diſpute what was the land-mark and foundation of the law; adding, that in the caſe of Fordand 

lord Offulflon He pouge had been determined on trials at bar in every court in Wefiminfler Hall, and appeared to be ſo very plain a 

caſe, that in the King's Bench the plaintiff's own counſel would not aſk a ſpecial werdif?. See 2. P. Wms, 1. and Prec. in Chanc. 54. 

However it was not thought proper to acquieſce in this opinion of lord Macclesfield, and a bill of review being brought to — 

ver ſe 


Lib. 1. Cap. 5. Of Dower.. - Sect. 36. 


to the proper place in the next chapter. If lands holden of the king by knights ſervice in 
capite deſcend to a woman, and after office found ſhe intrude aud taketh huſband and hath iſ- 
ſue, in this caſe the huſband ſhall be tenant by the curteſie (1); and yet if the heire male after of- 
tice.in the like caſe intrudeth and taketh wiſe, his wife ſhall not be endowed, tor ſo it is pro- 


Prierog. Regis ca. 14. vided by the ſtatute of Prearogativa regis, cap. 13. that in that caſe there accrue to the hcire no 

h frechold, nor dower to the wife, which by 21 as much as to ſay, that the heire ſhalt 
33. E. 3. tit. Travers 36. have no treehold as to this reſpect to give any dower to his wife. If a man marry the nie ſe of 
(4. Co. 55. 1. Leon. 47.) the king by licence and hath iſſue by her, and after lands deſcend to the nicfe and the huſband 


enter, the niefe dieth, he ſhall be tenant by the curtclic of this land, and the king upon any of- 
fice found ſhall not evict it from him, becauſe by the marriage, the nicte was infranchifed dur- 
ing the coverture. But if a free woman marry the villaine of the king by licence, and lands 
deſcend to the villaine, the villaine dieth, the wife ſhall not be endowed, but upon an office 
tound the king ſhall have the land, for the villaine remained till a villaine to the king, A wo- 
[-} Pl. Com. Dame Fiates* caſe man [A] taketh huſband, and hath iſſue, lands deſcend tothe wife, the huſband enters, and after 
263. the wite is found an ideot by office, the lands ſhall be ſeiſed by the king (2), tor the title of the 
(9- Co. 129.) tenancy by the curteſie, and of the king begin at one inſtant, and the title of the king ſhall 
be preferred. A man ſhall be tenant by the curteſie of a caſtle [o] which ſerveth for the pub- 


e] Magna Carta 30. E. 1. Dower ike" ef realme, but a woman ſhall not be endowed thereof, as ſhall be ſaid more 


$1. 17. H. 3. Dower, Fra. 


lib. 2. fol. 46. & 314- at large hereatter (3). 
(Poſt. 32. a, Cro, Cha. 300. 1 A man ſhall be tenant by the curteſie of a common ſumus nomber, but a woman ſhall not be 
Ro, Avr. 675.) endowed thereof, becauſe it cannot be divided. A man ſhall be tenant by the curteſie [p] ot a 


" 11. dove 80. Rract. 4 . * 4 1 . F X 
[7] : z. > is 2 Fu ©, 23. houſe that is Caput Baronie, or Comitatus : (4) but it appeareth by 4. H. 3. Dower 180. that a 


2. E. 2. dower 124. 4. E. 3. Woman ſhall not be endowed of it, For the law reſpecteth honour and order. A man is en-. 

dower 102. 9. H.7.1, 30. titled to be tenant by the curtefie, and maketh a teofftinent in tee upon condition, and entreth 

. 3. tor the condition broken, and then his wife dieth, he ſhall not be tenant by the curteſie, becauſe 

lach. 33%. Doll. 279.1 albeit the ſtate given by the teoffment, be conditionall, yet his title to be tenant by the curtelic 
was incluſively abſolutely extinct by the feoffment, for the condition was not annexed to it (5). 
As if the lord diſſeiſe the tenant, and maketh a teoftment in tee ot the land upon condition, 
and entreth tor the condition broken, yet the ſeigniory is extinct, tor that was incluſively ex- 
tint by the teoffiment, See more of tenant by curteſie. Section 5 2 (6). 


* 


CH Ap. 5. Sect. 36. 


Dower, 
T Enant en dower (7). T ENANT in dow- ENANT in dower 
Tenens in. dote, Dos, er eſt, lou home eff is, where a man 18 


[7] Lib. Rub. cp. . Glanyill dower in the common law [4] . A 4 
1b. 6. cap. 1. Bradt, lib. 2. fol. is taken for that portion ſeiſie de certaine ter- ſeiſed of certaine lands 


9. Brut. Cap, 101. Fictalb, of lands or tenements, res ou tenements ortenements in fee ſim- 


5. cap. 22. Be 1 . 
—— 2 7 3 oF en fee ſimple, taile ge- ple, fee taile generall, or 


lands or tenements of her nerall, ou come heire as heire in ſpeciall taile, 


huſband after his deceaſe ö - ABT. 
E de le taile ſpeciall, et and taketh a wife, and 


and the nurture and educa» Prent feme, et devie, dieth, the wife after 
tion of her children(8). Prop- la feme apres le de- the deceaſe of her 
ter onus matrimonij, et ad ſuſ> ceſſe de la baron er- huſband ſhall be en- 


tentationem uxoris ct educatio- a : 
nem liberorum cum Fuerint ra endow de la Fierce dowed of the third 


grocreati fi vir premoriatur : | . | 
ke a Mr a IVY de tiels terres et part of ſuch lands and 


mulieris ſecundum conſuetu- tenements, que fue tenements as were her 
e,, Anglicanam. And dos yont a Ja baron huſband's at any time 
is derived ex donatione, ct eff . 

en aſcun temps du- during the coverture, 


rant 
(1) 1. H. 7. 17. Dy. 95. Hal. MSS.—{z) Mr. Serjeant Hawkins makes a guere of this, obſerving that the fee and freehold 
were in the wite, and that the wife of an idebt ſhall have dower. Hawk. Abr. of Co. Littl. 42. It has teen alſo remarked, that 
there is not any concourſe of titles between the king and the huſhand ; the buſhand's title by curteſy not bein conſammate, 
till the death ot the wife, when the king's title determines. See Plowd. 264. Engl. ed. in a note by the Editor. owever, note 
the reaſoning in Plowden. See allo 8. Co. 170. where it is adjudged, that though in the caſe of ideotcy the office for ſome pur- 
poſes has relation to the time when the ideot's eſtate commenced, yet the king 1s only intitled to the profits from the finding 
of the office; which, as it may have ſome influence on the point of curteſy, is proper to be attended to.—(3) See Poſt 31. b.— 
(4) If difſeiſee enters on diſſeiſor's heir, and makes feoffment on condition, and enters for condition broken, and the heir enters the right is 
revived, Vid. 19. H. 6. 43. Hal. MSS.—(s) Hic. 266. Hal, MSS.—(6) See alſo Wright's Ten, 193. and Vin. Abr. Curieſy, and 
the ſame title New Abr.,—(7) Nota, in tenancy in dower the wife ſhall be ſaid to be in by the huſband. 36. H. 6. Dower 30. But te- 
nancy by the curteſy is in the Poſt. 5. E. 2. Entry 66, Hal. MSS. — (8) The Leng note is by the editor of the eleventh edition 
of lord Coke's er FA reaſon why the law gave the wife dower will appear, it we conſider how the law ſtood an- 
ciently ; for by the old law, if this proviſion had not been made, and the party at the marriage had made no aſſignment ot 
dower, the wife would have been without any agipucy for the perſonal eſtates even of the richeſt were then very inconſi- 
derable, and before trults were invented, which is but lately, the huſband could give his wife nothing during his own lite, 
nor could he provide for her by will, becauſe lands could not be deviſed, unleſs it was in ſome particular places by the cul- 
tom, till the ſtatute of Hen. 8.) By | 


verſe his decree, lord ch. Hardwicke directed a caſe for the opinion of the King's Bench ; but the four judges of that court 
followed lord Macclesfield, and the perſon under whom the claim was made not being heir 2 they, in February 1743, cer- 
tified, that he could not take by the deſcription of right heir male. See the certificate in Vin. Abr. Deviſe W. b. in a note on pl. 13 
Such is the liſt of grave authorities which confirm lord Ccke's doctrine as ta the neceſſity of being very heir, in order to take by 
urchaſe under the deſcription of keir-male or heir female, whether of the body or not; and if they wanted aid from his name, 
it will ſcarce be denied by the coldeſt of his admirers, that his private opinion on a point of law he had fo fully conſidered, 
will even in theſe times, when perhaps we are too apt to decry thoſe ancient authors, whoſe writings are ſtill the grand 
ſources of information and inſtruction, will be no mean addition to their weight. However it muſt be confeſſed, that there 
are ſome caſes, in which the doctrine has been deviated from; but all of them, except one, are determinations firce his time, 
and beſides, moſt of them may rather be deemed exceptions to lord Coke's general rule, than proofs of its non-exiflence. "The 
earlieſt of theſe is a caſe in the time of Elizabeth, and cited by lord Hale in Pybus and Mitford 1. Ventr. 381. A ſon of the telia- 
tor's brother was admitted to take under a dewi/e to the teſtator's keir-male, though be left three daughters; but the reaſon 
was, becauſe the teſtator introduced the deviſe with taking notice that his brother had left a ſon, and that he himſelf had three 
daughters who were his right keirs, and he alſo gave the daughters 2ocol. on condition not to trouble the keir. In this caſe 
the /pecial intent of keir male, is ſo marked by the other words, as clearly to take it out of the general rule; and that lord Hale 
* | 2 . — ; I EINE 
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Lib. 1. Of Dower: Sect. 36. 31 
rant le coverture, a To have and to hold YET n= 


aver et tener a meſme to the ſame wife in ſe- out ang gift) or the. huſband 
la feme en fſeveraltie veralty by metes and himſelf giveth it ber 


per metes et bounds bounds for terme of rig 2 


terme de fa vie, her life, whether ſhe ken by the profeſives of the 


le quel el avoit ifſue bath iſſue by her huſ- —_— a for 2 


per ſa baron ou nem band or no, and of with her in marriage 
et de quel age que what age foever the duftend, for then. it is either 
la feme ſoit, int que wife be, ſo as ſhe be in Ce © Le Tas 
el paſſ? lage de neuf paſt the age of nine faid, nor tor the portion of 
ans al temps de le yeares at the time of — —— 
mort ſa baron, [car il the death of her huſ- her in marriage, for that is 
covient que el ſoit band, for ſhe muſt be <*lled her marriage portion. 
paſſe lage de neuf above nine yeares old, 5 Are the — [r] Britton cap. 101. Brafton lib 
ans al temps del at the time of the de- or dowrie of the woman 2. fo. 92. Glanvil lib. 6. ca. 1. 


lib. 7. ca. 1. Co. 93. 
mort ſa baron, (i) ou ceaſe of her huſband, Rut N taken for fenen aſe, 4, H, J done 


auterment el ne ſerra otherwiſe ſhe ſhall not her third part, which ſhe hath 3 
my endow. be endowed. of her huſband's lands or te- 


nemeuts. 

To the conſummation of this dower three things are 3 viz, marri ſeiſin and 
the death of her huſband. - 1 5 

Dos, [5] the very name doth import a freedome, for the law doth give her therewith many ([] Clauſ. 11. H. 3. nu. 17. 
freedomes. Secundum conſuetudinem regni mulieres vidue, c. debent ofſe guietæ de tallagiis, Retiſt. 142. 143. F. N. B. 250. 
&c. And tenant in dower ſhall not be di ned for the debt due to the king by the huſ- Ockham tol. 40. 
band in his life time in the lands which ſhe held in dower. And other priviledges ſhe hath ; of 
all which Ockam yeelds the reaſon, Dot: ejus parcatur quia premium pudoris oft (2). 

Lou home. 1f the huſband be an atien ] the wife ſhall not be indowed. So if [+] Brac. fot. 298. 10. F. 2. 

the huſband be the king's villaine, the wife ſhall not be endowed, (as hath beene ſaid) but if dower 171. Dame Hale's caſe 13. 


Sm 35 . "i E. 3. dower Statham. 13. E. 1. 
the huſband be a villame to a common perſon, the wife ſhall be endowed if ſhe be intitled to on. Pol, ans 1 : 


dower before the entrie of the lord. And fo if a free man take a niefe to wife and dieth ſhe 
ſhall be endowed. The wife of an ideot (3), xo» compos mentis, outlawed, or attainted of felony or 
treſpaſſe, attainted of herefie, premunire, or the hke, ſhall be endowed, But if the huſband be 
attainted of treaſon, albeit it be treafon done after the title of dower ſhe ſhall not be endowed, 
as ſhall be ſaid hereafter. 

Seifie. Here this word (ſeiſed) extendeth it ſelſe as welt to a ſeiſin in law, or a ci- 
vill ſeiſin, as to a ſeiſin in deed, which is a naturall ſeiſin: but ſeiſed he muſt be either the one 
way or the other during (4) the coverture. For a woman ſhall be endowed of a ſeifin in law. 
As where lands or tenements deſcend to the huſband, before entry, be hath but a ſeiſin 
in law, and yet the wife ſhall be endowed, albeit it be not reduced to an actuall poſſeſſion, (Ante 29. a.) 
for it lieth not in the m—_ of the wife to bring it to an actuall ſeiſin, as the huſband may 
do of his wives land, when he is to be tenant by curtefie, which is worthy the obſervation, 

And yet of every ſeifin in law, or actuall ſeifin of lands or tenements, a woman ſhall not 

be endowed. For example, ifthere be grandfather, father, and ſonne, and the father ſv) 43. E. 4. 42. 45. E. 3.13. 
is ſeiſed of three acres of land in fee, and taketh wife and dieth, this land deſcendeth to 9. E. 3. 4. 3 N. B. 149. 8. 1. 
the father, who dieth either before or after entry, now is the wite of the father dowable. The 3. it. Af. 39% 29- E. 2. dower 
father dicth and the wife of the father is endowed af one acre and dieth, the wife of the (Perk 2 3 30. Co. 
father ſhall be endowed onely of the two acres reſidue, for the dower of the grandmother is 142. Ro. 1. Abe. 675.) 
paramount the title of the wife of the father, and the ſeiſin of the father which deſcended to him 
(be it in law or actuall) is defeated (5), and now upon the matter the father had but a rever- 
ſion expectant upon a freehold, and in that caſe, Dos de dote peti non debet; although the wife | 
ofthe grandfather dieth living the father's wite (6). And here note a diverſity 20 betweene l 5. E. 3. tit. Voucher 249 · 
a deſcent and a purchaſe. For in the caſe aforeſaid, if the grandfather had infeoffed the father, Paris s caſe 9. E. 3 4. 

or made a gift in taile unto him, there in the caſe aboveſaid, the wife of the father, after the de- 


ceaſe of the grandfather's wife, ſhould have been endowed of that part aſſigned Wage 
mo 


(1) All between the brackets omitted in L. and M. and in Roh. —(2) Clauſ 26. H. 3. m. 15. Mulier ratione tenure in do- 
tem non debet venire coram jufticiariis itinerantibus ratione communis ſummonitionis. But yet fhe ſball be attendant to the heir 
for a third part of the ſervices, for which he is attendant over. Tenant in frank-marriage in the fourth degree dies ; hs iſſue eudowws 
his mother ; ſbe ſhall be attendant as the ifue it and ſhall not hold acquitted. So of A giues to B in tail rendering during his life 5 1. and 
afterwards 10 3. the wife of B endewed ſhall hold of the heir by a third part of 105. But if there be tenant by 5 4. and meſne holds 
over by 105. and tenant dies without heir, his wife ſhall be attendant to the meſne only for the third part of 5 5. Kelty. 124. 129. Hic 
fol. 46. Seo by tenant in tail, avoided by the iſſue yet revived againfl tenant in dower Hal. MSS.—(3) dee ante 30. b. n. 3.--(4) 
Leſſee for life ſurrender: to him in reverſion on condition, end enters far the condition broken ; yet the wife of the reverfioner ſhall be en- 
dewed. Ney n. 284. Ormond's caſe.—-Hal. MSS. See Noy S r 8. 8. E. 3. 13. 8. Af. 6. But by ſome the heir ſhall have 

 moridancefter of ſack ſein.— Hal. MSS.—(6) 17. B. 3. 65. hic fel. 42. Vid. 6. E. 3. 43. contra. Nota the caſe 8 E. 3. Vouck. 249 
A gives in tail to B his eldeft ſon wwko dies, the wwife of B is endowed of the third part of the whole. A dies, his wife brings dawer againſt 
the wife of B, 1 wouches the heir of her huſband by reaſon of the wage : that he ſhall warraut. But quære if fbe ſball 
recover in the third part of the whole or only the third part of two parts. It ſeems only the third part of twe parts, by reaſon 

the eviftien. Therefore quere if in this caſe the ſeifin of B be not fully avoided. Suppuje that the wwi/e of A had firfl recowered, dur - 
ing her life the wife of B cannot demand dawer except of the tauo parts which are in the hands of the heir. Hal. MSS. 


ü- 


meant to cite it as an exception appears ſrom his ſaying, that it is not inconſiſtent with Counden and Clerke. See 1. Ventr. 
— Bowman and Yates 1. Cha. Caf. 145. is another caſe which was determined on / circumſtances ; for the ſon of a 

ond marriage was allowed to take a rent-charge under a limitation to heirs male by a ſecond wife, though not ſtrictly 
heir, there being a ſon of the firſt wife, becaule the ſettlement was apparently made as a proviſion for the iſſue of the 
ſecond marriage. The caſe of Pybus and Mitford, adjudged 36. Ch. 2. is liable to a ſimilar obſervation. One, who had 
iſſue two ſons by two different wives, covenanted to ſtand ſeized to the uſe of the heirs male of his bod by his ſecond 
wife. The point determined by three judges againſt one was, that an uſe aroſe to the covenantor's ſon for life, and 
that ſo the limitation to his heirs male on the body of his ſecond wife being a remainder in tail ſpecial executed in him, his 
ſon by the ſecond wife took by deſcent as ſpecial heir; but Hale, chief juſtice, held, that the ſon of the ſecond wife, though not 
heir general, might have taken by purchaſe, and according to Ventrie, Wild, juſtice was of the ſame opinion, though another 
book mentions, that in this reſpe& all the three other mages differed from lord Hale. See 1. Freem. 370, 371, But the reaſon- 


ing of lord Hale ſhe wa, that he did not mean to ſhake NE doctrine, and that he founded himſelf on the ſpecial = 


Lib 1. Cap. 5. Of Dower. Sect. 36. 


(2. Co. 122.) mother, and the reaſon of this diverſitic is, for that the ſeiſin, that deſcended after the deceaſe 

of the grandfather to the father, is avoyded by the indowment of the grandmother, whoſe title 

was conſummate by the death of the grandfather ; but in the caſe ot the purchaſe or gift, that 

took effect in the life of the grandfather (before the title of dower of the grandmother was 

conſummate) is not defeated, but onely quoad the ndmother, and in that cafe there ſhall be 

Do x g. Dos de dote. And yet there is another diverſitie [x] (1) where the wife of the father is firſt in- 

K. 425 n vg 3. 5. % dowed, and where the wife of the grandfather ; for in the ſame caſe after the deceaſe of the 

(Poſt. 42. a, 4. Co. 122.) grandfather and father the ſonne entreth and indoweth his mother of a third part, againſt 2 

whom the grandmother recovereth a third part and dyeth, the mother ſhall enter againe into 

the land recovered by the grandmother, becauſe ſhe had in it an eſtate for terme of her lite, and 

the eſtate for the lite of the grandmother is lefler in the eye of law, as to her then her owne T3 

[y]6. K. 3. co. F. N. B. 149. life, Alſo the huſband [y] (2) may be ſeiſed in his demeine, as of fee abſolutely, yet the wo:: 

= Oh 299+ 4 82 man ſhall not be endowed, as ſhe ſhall not be indowed both of the land given in exchange, and 

Plac, 148, my wy 77. of the land taken in 2 and yet the huſband was ſeiſed of both, but ſhe may have her 

election to be indowed of which ſhe will. g 

(z] 25. H. 8. 23. F. N. B. Alſo of a ſeiſin for an inſtant a woman ſhallnot be indowed (3), As if Ceſtay que uſe L] aſter 

1/. H. 3. Dower 192. the ſtatute of 1. R. 3. and before the ſtatute of 27. H. 8. had made a feoffment in fee, his 
wife ſnould not be indowed (3 a). x 2 

Likewiſe if two joyntenants be in fee, and the one maketh a feoffment in fee, his wife ſhall 

not be indowed (4). And fo it the conuſee of a fine doth grant and render the land to the conu= © 

for, the wife of the conuſee ſhall not be indowed, tor it is not poſſible that the huſband could 

have indowed his wife of ſuch an eſtate as the uſual pleading is, lib. z»trat. 225. Quia dicit © 

g,, quondam wir ſuus nunquam fuit ſeifitus de tenementis predittis de tali. flatu ita quod eanders . 4 

A. inde dotaſſe potuit. 2 


vide fed. 242; Des terres ou tenements. Of a caſtle that is maintained for the neceſſary defence 
(Pott. 165. a. Ante 30. b.) of the realme a woman ſhalt not be indowed, becauſe it ought not to be divided, and the 
publique ſhall be preferred before the private (5). But of a caſtle that is onel maintained for the 

ivate uſe and habitation of the owner, a woman ſhall be indowed. And fo it was ad- 

| [4] Paſc. 23. Eli. in Com. Banco. judged in the court of [a] Common Pleas, where in a writ of dower the demand wa, 
| | 3 "oy A ag ns. to De tertia parte Caſtri de Hilderker in Comitatu Northumb. And the ſtatute of Magna Cha- 
it 39% N 17. II. fa cap. 7. whereby it is provided, niff domus illa fit Caſtrum, is to be underſtood, a caſtle 
3 3. Dower 192. 8. 5 3 Dower Maintained for the neceflary and publique defence of the realme. And this agreeth with 
i 196 8. H. 3. ib 194. ancient records, [5] (albeit in the argument of the ſaid caſe they were not vouched) the 
* L. Pat. 1. E. 1. part, 1. m. 17. effect whereof be, Non debent mulieribus affignari in dotem caſtra qua fuerant virorum ſuorus 
V ith. 4. E. 1. nv. 88. et que de guerra exiſlunt, wel etiam homagia et ſervicia aliquorum de guerra exiſtent, Wherein 
11 it 1s to be obſerved, that the law is not ſatisfied with the _— ot things, or nominatives, 
! but with things reall and ſubſtantial. But of the principal manſion, or capitall meſſuage, 
the wife ſhall be indowed, [c] A non fit caput Comitatus, five Baroniæ (6), tor the honour of the TH 
realme, or (as hath beene ſaid) a caſtle tor the publique defence of the realme. And fo are 
the old bookes to be intended, as it was reſolved Tr. 17. Eliz. in the court of Common Pleas, 
which I heard and obſerved. And of an eſtate taile in lands determined, a woman ſhall be in- 
dowed in the like manner and forme as a man ſhall be tenant by the curteſie ui ti mutandiss | 


En fee ſimple, fee taile general, &c. If > man be tenant in fee taile generall, | 
| [4] 47. E. 3. 30. 44. E. 3. 26. Fd] and make a teoffment in fee, and raketh back an eſtate to him and to his wife, and to the 
F 30. H. S. Dyer 41, heires of their two bodies, and they have iſſue, and the wife dyeth, the huſband taketh an- 
I; other wife, and dyeth, the wife ſhall not be indowed, for during the coverture, he was ſeiſed 


i 
of an eſtate taile ſpeciall, and yet the iſſue which the ſecond wife may have, by poſſibilitie 
may inherit (7). 

| 


[x] S. E. z. tit. AM. 393. 13. R. 
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The ſame law it is, if in this caſe he had taken backe an eſtate in fee ſimple, and after had 
taken wife and had iflue by her; yet ſhe ſhall not be indowed, for that the tee ſimple is vaniſh- 
ed by the remitter, and her iſſue hath the land by force of the entaile. But in that caſe the te- 
nant cannot plead, that the huſband was never ſeiſed of ſuch an eſtate whereot the demandant 

39. H. 8. Dyer. 47. might be indowed, but he muſt plead the ſpeciall matter (8). 


Et prent 7 eMe. If a man ſo feiſed as is aforeſaid, taketh an alien to wife, and dyeth, ſhe * 
wy . ſhall not be indowed (g): but if the king take an alien borne, and dyeth, the ſhall be indowed by 7 
HA Pat _ L 1 5 113. a.) the law of the crowne, And Edmond the brother of king Edward the firit, married the queen 
of Navarre, and dyed, and it was refolved [c] by all the judges, that ſhe ſhould be indowed of 
the third part of all the lands whereot her huſband was ſeiſed in tee (10). 5 
It a Jew born in England taketk to wite a Jew borne alſo in England, the huſband is 
converted to the Chriſtian faith, purchaſeth lands, and inteofteth another, and dyeth, the wife 
brought © 
(1) 8. E. 2. Recovery in valae 10. — Hal. MSS,—(2) Hic fe. 56. fol. 42.—Hal. MSS.—(3) If tenant fer life makes Kamen is 
fee and dies, the wife ſhaid not be endowxed. 3. I. 4. 6. 14. H. 4 1 3. Yet if tenant at will makes feoffment and dies, his wife ſhall be en- | 
dowed. Cited by Jones 9. Cha. to have been adjudged 34. Eliz. in Moſely and Taylor,—Hal. MSS —See W. Jo. 3179.,—(3a) That 
there cannot be dower of a zrufl, fee Forreſt. 138. 2. Atk. 525, See further 2. P. Wms. 700.—(4) S. p. Acc. in MSS. , 
Common Place-book ſuppoſed to be by zudge Doderidge, and 14. H. 4. 13. b. and P. 34. E. 1. Fitzh. Dower 178. cited. See 
further Cro. EUZEZ. fo. Noy 64. Cro. Jam. 615. 1. Atk. 442. and 2. Blackſt. Comment. 132.—(5) Pat. 1. E. 1. m. 17. Pre © 
fertim cum hujuſmodi mulieribus caſtra, quæ fuerunt virorum ſuorum, et quæ ſunt de guerra, vel etiam homagia et ſervitia 
aliquorum, que ſunt ſunt de guerra, in dotem non dehuerunt, nec conſueverunt allignari, ideo ſalvis nobis caſtris et F 
homagns priedictis, &c.— Hal. MSS.—{6) Vid. @ whole manor reſeiſed, becauſe it was caput baronim, though afigned by the 8 b 
band. Clauſ. 20. H. 3. m. 20. pro uxore Roberti Fitzwalter.— Hal. MSS.—But this doctrine mult be underſtood to be appli- 
cable only to baronies by tenure, of which it is faid there is not any now remaining except Arundel; and thereſore creating a [ 
perſon baron by a title taken from a principal manſion houſe in his poſſeſſion will not make the houſe caput baronie and ſo ex- \ 
clude the wife from dower out of it, becauſe ſuch a barony is merely titular, and a titular barony cannot have caput baronie. 
Adj. in lady Gerrard's caſe 1. L. Raym. 72. and other books. See Mad. Bar. Angl. 10,—{7) Vid. 24. E. 3. 28. 59. Tenant in tail 
has iſſue A and B, andleaſes to A for years and releaſes to him and his heirs with warranty, and A takes C to wife and dies hawin 
iſſue D; tenant in tail dies, D dies, and C recovers dower againſt B. Adjudged.—Hal, MSS.—(8) 21. E. 3. 36. 3. H. 6. 55.— Hal. 
MSS.—(g) Nota anciently a woman alien was nt dowable; but by fpecial at of parliament not printed rot. parl. 8. H. 5. n. 15. 
all women aliens, who from thenceforth (delores ou avant) /bould be married to Engliſhmen by licence of the king are enabled to de- 
mand their dower after the death of their huſbands, to whom they ſhould in time to come be married, in the ſame manner as Engli/h 
women. But this att did not extend to thoſe married before, and therefore in Rot. Parl. 9. H. 5. n. 9. there is a jpecial act of parliament 
to enable Beatrice counteſs of Arundel born in Portugal to demand her dowwer. —Hal. MSS.—Sce acc. 1. Ro. Abr. 675.—(10.) Yet Ed- 
mund the queen cf Navarre's huſband was only a ſubje&, therefore guære the reaſon of the caſe. 
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ning of the deed ; and he diſtinguiſhed it, by obſerving that the limitation was to the heirs by the ſecond wife, and that the co- 

venantor had taken notice in the deed that another was his keir general, there being a proviſo that if the ſon by the firſt wife 

ſhould, after the death of the fon by the fecond wife, and within five years after attaining 21, pay 1200 l. for the covenantor's 
younger children, the uſes ſhould ceaſe; and for theſe two reaſons he thought the deed ſufficient to deſeribe a ſpecial heir. See 
„bus and Mitford 1. Ventr. 472. 1. Freem. 351. 369. Raym. 228. 1. Mod. 121. 159. 3. Keb. 129. 239. 316. 238. and 2. Lev. 
75. in which laſt book the caſe is moſt fully ſtated. In Wall and Baker Trin. 8. W. z. the circumſtances were ſtill more ſpe- ü 

cial; for according to lord Cowper's ſtate of the caſe the teſtator expreſly directed, that if his heir ſbould be a female his heir male 

. ſhould pay to his heir female 12] a year out of his lands; words, maniteſtly implying, that by Azir-male was meant a ſpecial 2 

0 


© & 


„„ 6 © WW 6 OO $8: * 


rs 


, 


a Aw args. Hs] gon zr * WW 5 7 
3 


Lib. 1. Of Dower. 


brought a writ of dower, and was barred of her dower, and the reaſon yeelded in the record 


Sect. 36. 


32 


L/] is this, u vers contra juflitiam eft, quod ipſa dotem petat vel habeat de Tenemento quod [F] Dotl. clauſ. 18, H. 3. m. 


Juit viri ſui, ex quo in conver fione ſua noluit cum eo adherere et cum eo converti (1). | 
Del tierce part de tiels terres et tenements per ſeveraltie per metes 


et bonds. Albeit of many inheritances that be entire, whereof no diviſion can be made by 
metes and bounds, a woman cannot be endowed of the thing itſelfe, yet a woman [g] ſhall be 
endowed thereof in a ſpeciall and certaine manner. As of a mill a woman ſhall not be endow- 
ed by metes and bounds, nor in common with the heire, but either ſhe may be endowed of the 
third tolle diſh, or de integro molendino per quemlibet 3. menſem. And ſo of a villeine, [] either 
the third dayes work, or everie third weeke or month. A womar\ ſhall be endowed of the 
third part of the profit of ſtallage, of the third of the profits of a faire, of the third part 
of the profits of the office of marſhalfie, of the [| third part of the profits of the keeping of a 
parke. Of the third part of the profit of a dove-houſe ; and likewite of the third part of a piſ- 
cary, [II viz. tertium piſcem, wel jactum retis tertium, Of the third preſentation to an advow- 
ſon (2). A writ of dower lieth de 3. parte exituum provenientium de cuſtodia gaole Abathia Weſim. 
And herewith agreeth reverend antiquitie. De [I] nullo, quod eft ſua natura indiviſibile et ſeca- 
tionem five divifionem non patitur, nullam parzem habebit, ſed ſatisfaciat ei ad valentiam. Ot the 
third part of profits of courts, [i] fines, heriots, &c. Alſo a woman ſhall be endowed of tithes ; 
and the ſureit indowment of tithes is of the third ſheafe, for what land ſhall be ſowne is un- 
aine (3). 

* — — caſes of lands and tenements, which are diviſible, and which the heire of the huſ- 
band ſhall inherit, yet the wite ſhall not be endowed. As it the huſband [a] maketh a leaſe for 
life of certaine lands, reſerving a rent to him and his heires, and he taketh wife and dieth, the 
wife ſhall not be endowed, neither of the reverſion (albeit it 1s within theſe words tenements) 
becauſe there was no ſeiſin in deed or in law of the freehold nor of the rent, becauſe the huſband 
had but a particular ſtate therem, and no fee —_— But if the huſband maketh a leaſe for 
yeares, relerving a rent, and taketh wite, the huſband dieth, the wife ſhall be endowed of the 
third part of the reverſion by metes and bounds, together with the third part of the rent, and 
execution ſhall not ceaſe during the yeares(5). And herewith agreeth the common experience at 
this day. But if the huſband maketh a gift in taile, reſerving a rent to him and to his heires, 
and after the donor taketh wife and dieth, the wite ſhall be endowed of this rent, becauſe it is 
arent in fee, and by poſſibilitie may continue for ever. | 

Of a common certaine a woman ſhall be endowed, but of a common ſauns nomber en graſſe 
ſhe ſhall not be endowed, as hath beene ſaid before. And fo of a rent ſervice, rent charge, and 
rent ſecke, ſhe ſhall be endowed (6): but of an annuitie that chargeth onely the perſon, and 
iſſueth not out of any lands or tenements, ſhe ſhall not be endowed, But if the freehold of the 
rents, common, &c. were ſuſpended before the coverture, and ſo continue during the cover- 
verture, ſhe ſhall not be endowed of them. If after the coverture the huſband doth extinguiſh 
them by releaſe or otherwiſe, yet ſhe ſhall be endowed of them ; for as to her dower they 
in the eye of the law have continuance, 

If the wife be entitled to have dower of three acres of marſh, every one of the value of 
twelve pence, the heire by his induſtry and charge maketh it good meadow, every acre of the 
value of ten ſhillings, the wite ſhall have her dower according to the improved value, and not 
according to the value as it was in her huſband's time : for her title is to the quantitie of the 
Tand, vi one juſt third part (7). | 

And the like law it is, if the heire improve the value of the land by building: and on the 
other fide, if the value be impaired in the time of the heire, ſhe ſhall be endowed according to 
the value at the time of the aſlignment, and not according to the value as it was in the time of 
her huſband (8). 


Aſcuns temps durant le coverture. For the better underſtanding whereof it is 
to be knowne, that (as hath beene ſaid) to dower three things doe belong, viz. marriage, ſeiſin, 
and the death of the huſband. Concerning the ſeiſin, it is not neceſſarie that the ſame ſhould 
continue during the coverture, for albeit the huſband alieneth the lands or tenements, or extin- 
guiſheth the rents or commons, &c. yet the woman ſhall be endowed, But it is neceſſary that 
the marriage doe continve, for it that be diſſolved the dower ceaſeth, abi nullum matrimonium, 
ibi nulla dos. 
matrimonit, as in caſe of precontract, conſanguinity, affinity, &c. and not à men/a et thoro only, 
as tor adulterie (9). And yet it is ſaid, that if the aſſigument of dower ad oftinm ecclefi be ſpeci- 
2 vis. that notwithſtanding any divorce ſhall happen, yet that ſhe ſhall hold it for life, that 
x 18 18 * 

It ite elope [o] from her huſband, that is, if the wife leave her huſband, and goeth 
away and tarrieth with heradulterer(10), ſhe ſhallloſe her dower until her huſband willingly with- 
out 


But this is to be underitood when the huſband and wife are divorced à winculo 


17. 


5 Ro. Abr. 682.) 
le) Bract. lib. 2. fo. 97. b. 25+ 
+ 3- tit. Aff. 445. F. N. B. 149. 
45 E. 3. Dower 50. 
oft. 16 . . 
[6 2. H 6. 11. Bract. lib. 2. 
0. 97. Britt, 247. 11. E. 3. tit. 
85. 15. E. 3- ibid. 81. 2. 
F. 3. 57. F. N. B. S. k. 
[i] 4. E. 2. Tr. 233. 26. E. 3. 
58. 45. E. 3. Dower 50. 
(Cro. Jam. 621.) 
k] Brat. 98. 208 Brit. 247. 
let. lib 5. Ca. 23. 17. Ed. 2. 
Dower 104.163 19. Ed. 3. Quar, 
Imp. 184. 7. E. 3 7. 
IJ Bract. 09. Brit 146. 147. 
m] Lib. Intr. Judgme. 18. fo. 
230. 
11. Co. 25. 26. 
Harper's caſe, 
ſn] 28. Aff. 3. 8. R. a. Dower 
184. 1. E. 6. Dow. 89. 


Ul 


Vid 1. E. 6. Dow. B. 89. 
(Ante 30. a.) 


(Cro, Cha. 300. Ante 30. b. 
2. Ro. Abt. 675. Ante 29. b.) 


7. Co. 48. Lillingſton's caſe. 

6. Co. 78. Seig. Aburganie's 
caſe, 

(Poſt. 56. a. 171. a. 179. a, Perk, 
left. 328, Contra) 


(F. N. B. 149. C.) 
V. 30. E. 1. Vouch. 298. 


RraR. 92. Brit, cap. 101. 

Brit. cap, eodem. 

2 Abr 681. Doctr. Plac. 

148. Poſt. 23. b. 4. Co. 2 
. Co. . te)? Pp: 

65 W. 2. ca. 34. Lib. Intr. 224. 
lets lib, 5. c. 22. Br. c. 109. 

Mirror ca. g. ſect 5. 

(F. N. B. 150. Perk. ſet. 354. 

1. Ro. Abr. 680. 1. Sid. 1183 


i Nota placitum illud fuit coram juſticiariis ad cuſtodiam Judzorum aſſignatis. Hal. MSS. — See the record at length in Tov. Angl. 
Judaic. 230. See alſo Moll. de Jur. Marit. $th ed. b. 3. c. 6. . 11.—(2) See poſt. 32. b. n. 2.—(3) But the 7 is good, though 


tithes of the third yard-land be affigned. M. 9. Jac. C. B. Kettleby's caſe.— Hal. MSS.—(4) 25. E. 3. 46. But ſhe 


al! be endowed of rent 


reſerded in tail jo long as the tail continues. 10. E. 3. 27. hic fol. 30.— Hal. MSS.—(5)P.8. Jac. C. B n. 23. Fulgeam's caſe Ney u. 
280. Whitley and Beft a proviſo in the writ of ſeiſin quod tenens non expellatur. But ſee 27. II. 8. 7. If tenant for years be received 
and his term is allowed, ceſſet executio durante termino. Yet the law weſts the actual poſſeſſion in him who recovers; and nota here 
foe ſhall recover damages according to the value of the rent. P. 22. Jac. C. B. P. 16. E. 3.— Hal. MSS.—(6) Yet demand of land and com- 
mon pro omnibus averiis, without ſaying eidem ſpectant', is good after verdict and ſhall not be intended common without number. P. 
9. Car. B. R. Prewet and Drake Crock u. 3.— Hal. MSS. See Cro. Cha. 300. W. Jo. 315 —(7) But ſbe ſhall not have emblements. 

Dy. 316.—llal. MSS “s) Vid. 2. H. 5. 11. 17. E. 3. If feoffee improves by buildings, yet dexwer ſhall be as it was in the ſeiſin of 
ihe huſeand. 17. H. 3. Dower 192 31. E. 1. Vouch. 288. For the heir is not bound to warrant, except according to the value as it 
was at the time of the feoffment, and ſo the wife would recover more againſt the jeoffee than he would recover in value, which is not 
reaſonable, —Hal. MSS. See further Hugh. Comment. on Orig. Writs 196.—(9) 18. E. 4. 29. Vid. acc. Ney. u. 433. and n, 467, 
Powwel and Weekes in caſe of divorce cauſa adulterii. Yet dower lies Vid, acc. 10. E. 3.15. in caſe of divorce ex voto caſtitatis. Yet 
this in ſome caſes diſſolves the marriage ex tunc. 45. E. 3. Hal. MSS. See Powel's caſe acc. Godb. 145. But according to Rolle's 
report it was adjudged, that the divorce for adultery was a bar of dower, 1. Ro. Abr. 681.—-(10) Dy. 107. Where iſue is joined on re- 
conciliation after elopement, advantage ſhall not be had except of one elopement. Vid. Lib. Parl. 30. E. 1. John Comoy's grant of his wife. 

Noveritis me tradidiſſe et demiſiſſe ipontanea mea voluntate domino Willielmo Paynell militi Margaretam uxorem meam; et con- 

cedo, quod Margareta cum predicto Willielmo remaneat pro voluntate ipſius Willielmi. Afterwards William and Mary lived to- 

gether, and John died. Ruled 1. that this was a void grant : 2. that it did not amount to a licence, or at leaſt was a void licence; 3. that 
aſter elopement there ſhall not be any averment, quod non fuit adulterium, though William and Mary after the death of Jokn intermarried. 

Lo be was barred of dower. Kota they produced a ſentence of purgation of adultery in the ecclefiaſtical court; yet not allowed againfl 
Juch preſumption. Hal. Mos. See Comoy's grant of his wife at length in 2. Inſt. 435. and in Marg. of Dy. ed. 2688. fol. 106. b. 

dee S. C. cited in 1. Ro, Abr 680. See further Vin. Abr. Dower P. and R. Hugh. Comment. Orig. Writs 190. 


* 8 a. 


of heir in contradiſtinction to the heir general. See 1. Stra. 41. 42. Hitherto lord Coke's general rule as to being both heir and 
female to take by purchaſe ſeems unimpeached. But it mutt be owned, that there is a caſe in which the doctrine, after a 
very ſolemn diſcuſſion, received a molt ſevere attack from a judge of the higheſt authority, This bappened in the famous . 

o 


— 
— 


— — 


.... . . . — 
3 p 


— 
— 


— — 


A —— 3 om ER 


. 5 
5 


— "= 
. 33 — 1 FT OS A 
— - 


— = = 
6 = * = * 2 = = 
— 2— — — £ — — — — — _ - - 
— — —— 5 Hey = 0 * - wwe. * 
þ — : * - 
— 2 — -L * - 2 - * £ * 
7 - uo bu * = . 2 - - 4 — 
* TI > =D > 5 HE. S — * = * — 2 - 
a — * — >= — — — _ 
1 > G — 


— — — 
9 — > 


29 
DEAE 


1 
f 


— — 
— S 
— — — 


= 
N — - — ”- = 
—— - — — 
— —— — — 2 
— — _ = T 


OY — — 


: Þritron. cap. 103. 


Lib. 1. Cap: 5. Of Dower. Sect. 36. 


(7. Ro, Abr. 680. Perk. fea. out coertion eccleſiaſticall be reconciled unto her, and permit her to cohabit with him, all which 
354. is comprehended ſhortly in two hexameters, $; wirum mulier Fugiens, et adultera facta, Dote 
1 3. E. 3. 2. 6. E. 3. 29. 9. ſug careat, nifi ſponſt ſponte retrafla. And [y] if ſhe goeth willingly with or to the avowtrer, 
3.29. 19. E. 3. Dower. 94. this is a departure and a tarrying, albeit ſhe remaineth not continually with the avowtrer, or it 
4 


A oh WES he tarryeth with him againſt ber will, or if he turne her away, or if ſhe cohabit with her huſ- 
3. E. ». Beger 3 band, by the cenſures of the church, in all theſe caſes ſhe loſeth her dowrie. But fee notable 


matter hereof in the expoſition upon the flatute of W. 2. cap. 34. 


En ſeveraltie per metes et bonds. And yet in ſome caſes where the huſband was 
ſole ſeiſed, the wife ſhall not be endowed in ſeveralty by metes and bounds (1). As for example, 
M Elie. Dice 187 b. [9] if a man ſeiſed of lands in fee, took a wife, and infeoffed eight perſons, a writ of dower was 
[9] Aft. 5. 4 "x * 4- * brought againſt theſe eight perſons, and two confeſſe the action, and the other fix pleade in 
Tr, 10, H. 5. Rot. 447: barre, and deſcend to iffue, the demandant ſhall have judgement to recover the third part of two 
parts of the land, in eight parts to be divided, and after the iſſue being found for the demandant 
againſt the fixe, the demandant ſhall have judgement to recover againſt them the third part of 
hxe parts of the ſame lands, in eight parts to be divided, which is worthie the obſervation. 

But of this more ſhall be afterwards ſaid in this chapter. | USE 
But regularly Littleton's words are to be intended, where the huſband was ſole feifed, for 
where he was feiſed in common, there ſhe cannot be endowed by metes and bounds, as it ap- 
26. E. 3. Dower 133- peareth in this chapter, Sect. 44: Nota, the endowment by metes and bounds, according to the 
10. E. 3. 31. common right, is more beneficiall to the wife, than to be endowed againſt common right, tor 


25 2 - we Bag $4 there ſhe ſhall hold the land charged, in reſpect of a charge made after the title of dower (2). 


12. E. 4. 2. Le quel el avoit [ſue per ſa baron ou nemy. Herein the tenant in dower, as 

38, H. 6. 27. per Paſton, in many other, is preferred before the tenant by the curteſie; but yet this great diſadvantage 

the wite hath, that ſhe cannot enter into her dower by the common law, but is driven to 

her writ of dower to recover the ſame, wherein ſometimes great delayes are uſed, and there- 

fore the well adviſed friends of the wife will provide for a joynture to be made to her, as ſhall 

1) Magna Carta, esp. 6. be ſaid hereafter, For by the ſtatute of 15 Magna Carta cap. 7. ſhe ſhall tarrie in the chieſe 
0 


Fleta lib. 5. cap. 23. houſe of her huſband but by the ſpace of fortie dayes after the death of her huſband, within 
Bratton lib. 2. fol. 96. which time dower ſhall be aſſigned unto her, unleſſe it were formerly aſſigned, &c. but of little 
Britton ca. 103. effect was that act, for that no penaltie was thereby provided if it were not done: which terme 
8 27 b.) 6. U. 6 of 40 days is in law called Juareutina. But if ſhe marry within the 40 dayes ſhe loſeth her 
Dyer is 5. . N quatentine (3). Bur ſome have ſaid that by the ancient law of England the woman ſhould con- 
Regiſt, org. 175. tinue a whole yeare in her huſband's houſe, within which time if dower were not aſſigned. 
1. Marie Dover 101. 


ſhe might recover it: and this certainely was the law of England before the Conqueſt, / Mu- 

(2. Int. 17. P. N. B. 161. Bok lieres vidue bis ſenos menſes viduas exigunto, atque tum demum cui velint nubant, fin que ante 
8 * the annum naftſerit dote mulfata fortunis omnibus @ priore marito relictis privatur, But for the re- 
2. part of the — cap. 7, lietcof the widow it was provided by the ſtatute of Merton made in Anno 20. H. :. cap. 1. 
7.1 Brat. lib. 4 312. & lib, 2» (which by [] Bracton is called Nou conflitutio) that the wife ſhall recover damages in her 
6 writ of dower from the time of the death of her huſband (4), But herein divers things are ob- 
ſervable. Firſt, in what kind of writ of dower ſhe ſhall recover her damages. In a writ for 
a dower ad oflium Eceleſiæ, or ex aſſenſu 2 ſhe ſhall recover no damages, becauſe ſhe may 
enter, and the words of the ſtatute be ZE? dotes ſuas habere non poſſunt ſine ito, Alſo 1 
have read in an ancient and learned reading upon this ſtatute, that it extendeth only to a writ 
of dower, Unde nihil habet, and not to a writ of right of dower, for in no writ of right dama- 
| ges are to be refovered. 2. She ſhall recover damages only when her huſband die ſeiſed, (that 

(Cro. Jam. 621. 1. Leon- 56.) is) ſeiſed of thy freehold and inheritance, b for albeit the huſband before the title of dower had 


Fleta, lb. $- Cap. 23- 


L. Regiſt. budic. 4. made a leaſe for yeares reſerving a rent, the wife ſhall recover the third part of the reverſion 
2 1 * with a third part of the rent and damages, for the words of the ſtatute be, De guibus wiri ſui ob- 
Raſt, pl. fo. 226. &e. ierunt ſeifiti (j). z. Some ſay that the demandant in a writof dower, that delayeth herſelſe 
16. E. 3. tit. Damages $3. ſhall not recover damages, therefore let the demandant take heed thereof, 4. It is neceffary 
8. E. 2. ibid. 11. for the wife after the deceaſe of her huſband as ſoon as ſhe can to demand her dower before 


teſtimony, for otherwiſe ſhe may by her one default loſe the value after the deceaſe of 

er huſband and her damages for detaining of her dower, For if ſhe bring a writ of dower 

inſt the heire, and the heire cometh into the court upon the fummons the firſt day, and 

21 22 * 7 requeſted her dower, ſhe ſhall lofe the mean values and her damages, but if ſhe hath requeſted 
48 - not in the booke her dower ſhe may plead it and iſſue may be thereupon taken. | 


at large. But it is holden in ſome bookes ¶ o] that a requeſt in pays is not ſufficient, and that it is the 
Dor, Plac. 152.) folly of the wife, that ſhe brought not her writ of dower ſooner. But the law and many 
b C. 3. * Ta "I [x] bookes be againſt it, and the words of the plea (that he. hath beene always ready, &c.) 
ods 25 35 3 toes prove the ſame, and the words of the ſtatute alſo prove this, Et dotes ſuas habere non poſſunt 


13. E. 4. 7. 14. H. 8.25. b. ne placito, N p And 
(1) Nota uf the fberiff doth not return ſeiſin per metas et bundas, it is ill, unleſs certain cloſes are aſſigned by name. M. 44. 45. El. C. 

B. Hufband makes leaſe for years and dies, the heir ſays to the wife, I endow you of the third part of all the lands whereof your huſ- 
band was ſeiſed. Ruled 1. This a good endowment, though not by metes and bounds. Otherwiſe where the ſheriff aſſigns dower. 2. 
This afignment ſhall bind the leſſee, and they ſhall hold in common. Tr. 1651. B. R. Couſh and Lambert. Hal. MSS, See further as 
to aſſignment of dower poſt. 34. b.— (2) Where the wife ſhall hold charged. Firſt 19. E. 3. Quare Impedit 154. Huſband feiſed of 

the manors of A B andC, to which ſeveral advowſons are appendant, grant; the next avoidance of the three advowſons and dies. 7 

heir afſigns the manor of A to the wife, with the advotoſon of A, which becomes void. The grantee ſhall preſent, for afſignment of com- 

mon right is of the third part of every manor and the third preſentment of every church. Other<viſe if the dower had been affignet 
10 her ad oftium eccleſiæ. Secondly J the huſband had granted a _— then in the former caſe the wwife ſhall hold it diſcharged, 
for ſhe may diftrain in the other tauo manors, and for the ſame reaſon the wife of the heir ſhall not have dos de dote. But thirdly if he 
had granted a rent out of the manor of A, and this manor had been aſig ned, ſhe ſhould charged. 5. Ea. Awowry 206. Huſband's 
Jeoffee grants rent charge to the wiſe, the huſband dies, the third part of the land charged is aſſigned in dower. The rent all be appor- 
vioned, and ſhall not iſſue wholly out of the refidue. Hal. MSS. See further Vin. Abr. Dower D. a.—(3) See further as to Quaren- 
fine 2. Inſt. 17. Barringt. Ant Stat. ad. ed. p. 9. 10. Hugh. on Orig. Writs 193. and Vin. Abr. Dower I. a.—(4) Vide quoad da- 
mages in dower. Firſt what ſhall be ſaid to be adying ſeiſed. Huſband makes froffment to the uſe of himſelf for life, remainder to his 
fon in tail, and dies ſeiſed : the wife ſhall not have damages, becauſe he doth not die ſeiſed of the inheritance, which deſcends to the ſon. 
T. 6. Car. And therefore finding that the huſband dies ſeiſed without ſaying of what eflate is ill. M. 5. Car. Bromly and Littleton. Se- 

condly, How the inquiry ſhall be of the the dying ſeiſed and damages. If judgment be by * or default, a writ Sall iſſue to 
deliver ſeifin and inquire of damages ; but if it be by verdict, the ſame jury ſhall inquire of the dying ſeiſed and damages; but if it be omit- 
td, it may be ſupplied by wwrit of inquiry. Thirdly, What the damage ſhall be. Nota before the flatute of Merton no damages in 
dowwer, and 3 that ſlaiute the wife ſhall haue damages, viz. the value of the third part de tempore mortis uſque judicium, and by 
the flatule of Gloucefler 6. E. 1. c. 1. cofts as well as damages: Therefore the judgment quoad the land may be affirmed in aurit of error 
and the Judgment for damages be reverſed, becauſe they are ſeveral in their nature, 22. E. 4. 46. and error lies after judgment for ſeiſin 
and before judgment fur damages. T. 14. Car. B. R. Dudney and Glyde. The damages in dower are 1. the value de tempore mort1s : 

2. damna occaſione detentionis dotis, which are uſually 2. twverally. But if they are mixed together by the verdict, yet it is 

good. T. 5. Car. C. B. Hawes caſe Judgment to recover ſeifur by default, and writ to enquire of the value; the jury aſſeſs the value to 


the taking of the inquiſition, and judgment given for them, and affirmed good in writ of error; fo that the judgment intended by the flatute 


of Merton is not the firfl judgment but the ſecond. T. 1649. Thynne and Thynne, Hal. MSS, See in Barn. Not. zd. ed. P. 234. Pen- 
rice's caſe, according to which 75 ſhould be computed uy es the awarding of the writ of inquifition But Walker and Ne- 


vil 2. Leon. 56. and the caſe cited by lord Hale are contra. amages in ſuch caſe according to the wal, t of the but of the 
rent. P. 22. Jac. C. B. Hal. MSS, of (s) ges in ye g to the value, not of the land, but of 


Brown and Barkham determined by lord chancellor Cowper ; who held a younger brother to be capable of taking as heir 
| male 


lead that he hath been always ready and yet is to render dower, &c, If the wife have not 
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Lib. 1. Of Dower. Sect. 36. 3 3 


And the reaſon why tout temps fri is a plea in a writ of dower brought againſt the (Dor. Plac. 152.) 
heire to barre her of the meane values and damages is, becauſe the heire holdeth by title, and 

doth no wrong till a demand be made(1). But ina writ of aiel, coinage, &c, where the land and 

damages are to be recovered, there ſuch a plea is not good ; for there the tenant of the land hath 

no title, but holdeth the land by wrong, and the feoffee of the heire cannot at the firſt day 

plead tout temps priſt. becauſe he had not the land all the time, ſince the death of the anceſtor. 

It is to be obierved, that the meane values and damages are to be recovered againſt the tenant (S. C. Mo. 80. N. Benl, 133. 
in a writ of dower, as it appeareth in a notable record [y] between Belfield and Kowſe (2). The Ou 1 
tenant as to parcell pleaded non-tenure, and for the reſt due deteynment of charters, upon 984. in Comm. 4 
which pleas they were at iſſue, and both iſſues found by the jury againſt the tenant, and found (9. Co. 15. b. Bedingfield's caſe. 
further that the huſband died ſeiſed ſuch a day and yeare, and had ifſue a ſonne, and that the 1. Ro. Abr. 679.) 
demaudant and the ſonne by 6 yeares after the deceaſe of the huſband together tooke the profits 
of the land, and after the ſonne ſuch a day and yeare died without iſſue, after whoſe deceaſe 
the land deſcended to the tenant as uncle and heire to him, by force whereof he entred and 
tooke the profits untill the purchaſing of the originall writ, and found the value of the land by 
the yeare, and aſſeſſed damages for the deteyning of the dower, and coſts ; and upon this verdict, 
atter often debating, the demandant had judgment to recover her dammages for all the time 
from the death of her huſband without any detalcation (3). In which caſe many things apparent 
therein are obſervable. Let the tenant therefore take heed how he plead falſe pleas. 6. That 
this ſtatute of Merton doth extend to copiholds [z] where the cuſtome is, that women be dow- [=] Tr. 37. Eliz, 4. Co. zo. b. 
able (4). 7. That it the wife hath dower afligned to her in chancery ſhe ſhall have no damages, Shawe's caſe. 

[a] tor the words of the ſtatute be, Et vidue per placitum recuperaverint, Cc. So it is if the ſe] 43. AN. Pl. 32, 
heire or his feoffee aſſigne dower, and the wife accepteth it ſhe loſeth her damages. (F. N. B. 263.) 

A man ſeiſed of lands in fee taketh a wife and granteth a rent charge, — af er maketh a 4. H. 8. 28. 
feoffment in fee, and taketh backe an eſtate taile and dieth, the wife recovereth dower againſt 
the ifſue in taile by reddition, the wife maketh a ſurmiſe that her huſband died ſeiſed, and pray- 
eth a writ to enquire of the damages, and that is granted to her, In this caſe ſhe holds the land 
charged with the rent change, tor by her prayer ſhe accepteth herſelte dowable of the ſecond 
eſtate (5), for of the firſt eſtate, whereof ſhe was dowable, her huſband died not ſeiſed, and fo ſhe 
hath concluded herſelte, wheretore it the rent charge be more to her detriment then the da- 
mages beneficiall to her, it is good for her in that als to make no ſuch prayer (6). 

De quel age que la feme ſoit, i int que el paſſe lage de neufe ans(7) al temps 
del mort ſon baron. Feme, wife, here Littleton ſpeaketh of a wife generally, and generally 
it is to 3 as well of a wife de facto, as > 5 jure. Therefo% if the rg | the 8 Abr. &75. DoAr. Phe. 
age of 9 yeares [4] at the time of the death of her huſband, ſhe ſhall be endowed, of what age [5] z. E. 1. Dower 172. ltin. 
ſoever her huſband be, albeit he were but 4 yeares old. Q junior non poteſt dotem promereri, Nonh. 8. E. 2, Dower 112. 7. 
neque virum ſuſtinere ; nec ob/tabit mulieri petenti minor &tas viri, Wherein it is to be obſerved, E 2. Dower 147. 12. E. 2. ibid. 
that albeit Cogſenſus non concubitus facit matrimonium, and that a woman cannot conſent before 5er * 2 — . . 

12 nor a man before 14, yet this inchoate and imperfect marriage (from the which either of the 12. H gh 15. Hl. 6. 40. 1H 
parties of the age of conſent may diſagree) after the death of the huſband ſhall give dower to the 6. 11. 12.” 12; H. 4. Dodd. & 
wife, and therefore it is accounted in law after the death of the huſband legitimum matrimonium, Stud. Fitz, N. B. 149. b. 22, 
a lawtull marriage, qrzoad dotem. It a man taketh a wife of the age of 7 yeares, and after alien — 8 369. _ * — 
his land, and after the alienation the wife attaineth to the age of ꝙ yeares, and after the huſband fo IF R 
dieth, the wife ſhall be endowed ; for albeit ſhe was not abſolutely dowable at the time of the (pot 37. a, Ante 31. Cro. Jam. 

marriage, yet ſhe was conditionably dowable, oz. if ſhe attained to the age of g yeares before 539-) 

the death of the huſband, for fo Littleton here ſaith, ſo that ſhe paſſe the age of g yeares at the 

death of her huſband, for by his death the poſſibility of dower is conſummate, 

And ſo it is it the huſband alien his land, and then the wife is attainted of felony, now is ſhe 
diſabled, but if ſhe be pardoned beſore the death of the huſband, ſhe ſhall be indowed. If the 
ſon indow his wife at her age of 7 yeares ex afenſs patris if ſhe before the death of her huſband 
attaine to the age of g yeares, the dower is good. But otherwiſe it is of an * ho abſolute diſ- 
ability; as if a man take an alien to wie, and after the huſband alien the land, and after ſhe is 
made denizen, the huſband dieth, ſhe ſhall not be indowed, (8) becauſe her capacity and poſſi- 
bility to be indowed came by the denization. Otherwiſe it is if ſhe were naturalized by act of 
parliament, whereof ſee more in the chapter of villenage (9). 

And the biſhop upon an iſſue joyned in a writ of dower, Quad nunqguam furrunt copulati (See 1. Salk. 120. S. C. 3. Leo, 
le3itimo matrimonio, ought to certifie that they were coupled in lawtu!l marriage, albeit the man 410.) 
were under fourteene, or the wife above nine, and under twelve (10). So it is if a marriage (5: Co. 98. b. Berrie's caſe.) 
de ſucto, be voidable by divorce (11), in reſpect of conſanguinity, affinity, precontract, or ſuch 
like, whereby the marriage might have beene diſſolved, and the parties freed à vinculo matri- 
Moir, yet if the huſband Ts betore any divorce, then tor that it cannot now be avoyded, this tel 10. E 3. Fleta lib 
ite dc facto ſhall be endowed, Ce] for this is legitimum matrimonium (as in the other caſe c,,, 23. +4 4 _ 5 

| when (7. Co. 41. b.) 

(1) If the tenant comes the firſl day, and acknowledges the ation, and awvers that he was at all times = to render dower, the de- 
mandant may take judgment immediately, and then there ſball only be recovery of ſeiſin et nihil de miſa quia venit primo die, But if the 
demandant <would have damages, ſbe may aver, that ſhe regueſſed her drwer and the tenant did not endow her, and then the judgment 
or damages and value ſhall wait till the iſſue is tried. N. Entries Dower in Judgment 4. Hal. MSS.—(z) Mich. 8. and 9. Eliz. Belford 
and Rows, Moor and Bendl. Hal. MSS. See Mo. 80. and N. Bendl. 153.—(3) Ratio iſtius caſus videtur, becauſe the wife ought 
to accumpt to the heir ſor the whole. But if the heir be in ward in chivalry and the wardſhip is granted to the wife, or if the wife has 
tale for years, and after the years expired or the full age ſhe brings dower, it ſeems that the heir ſhall not be charged pro tempore, 
becauſe ſhe has a good eflate to her own uſe, The reaſon is, becauſe the flatute of Gloucefter, that every one ſhall render for his time, 
aoth not extend to this caſe. H. 8. Jac. C. B. Caſus Archiepiſc. Ebor. Hal. MSS.—(4) Vid. Rot. Parl. 3. H. 6. n. 29. ecial at of par- 
liament for giving meſne walues to the wy ainſt the king, in caſu comitiſſe Marche. Hal. MSS.—(5) Sic nota, the wife has elec- 
tion to be endowed of the laſt ſeifin; and t * 2 if huſband ana wife levy fine and take back gate to the huſband in fee, the wife ſhall 
dor r of the ſecond ſei/in ; but otherwiſe it is in the caſe of a huſband intitled to be tenant by the curteſy, ut videtur. Hic fol. 30. a. 
Hal. MSS.—(6) See further as to damages in dawer. Hugh. on Orig, Wr. 180. Treat. on Dow. in Gilb. Law of Uſes 375. 
2. L. Raym. 1384. New Abr. Dower I. Vin. Abr. Dower O. a. P. a. Say. Law of Dam. 16. and 1 Ch. 2. c. 8. ſect. 3. and 
4. Caſ. B. R. temp. Hardw. 19. 50. 23.-—(7) Vid. Raft. Entr. 228. novem annorum et dimid. She ought to ſhow how much more 
Jhe is than g years. —Hal. MSS.—($) Philips in his reading holds, that if the wife be attainted, and then the huſband purchaſes lands 
and aliens it again, and then the wife is pardoned, ſhe hall hawe dower of the land which was purchaſed and aliencd during the 
time ſhe was not dowable. And he citedMaungsfield's caſe adjudged 28. Elizabeth. In that caſe a jointure 2vas conveyed to the wife 
before the coverture, and during the coverture the huſband purchaſed other lands and aliened them again and died, the land which the 
wife had in jointure was evifted, und the wife had dower of the lana which was N e and aliened by her huſband at the time 
Then ſhe was barred of her ation of dower. So if wife elopes and huſband purchaſes lands and aliens them, and then the wife is 
reconciled, fhe ſhall have dowwer of thoſe lands. MS. Comment. on Litt. penes editorem, ſuppoſed to have been written before the 
Publication of lord Coke's Commentary.—See the liſt of readers of the Middle Temple in Dugd. O. is. Jurid. which it ap- 
oy that Mr. Philips was autumn reader in 38. Eliz,—See ſurther Plowd. Quzr. 18 1. and 204.—(9) Vide ſupra fol. 31. b.— Hal. 

SS,—See note 9. in 31. b.—(10) Vid. M. 9. and 10, E. 1. coram rege Rot. 24. Ebor. A contracts per verba de preſenti with B, 
and has iſſue by her, and afterwards marries C in facie eccleſiz. B recovers A for her buſband 2 ſentence of the ordinary, and for not 
performing the ſentence he is excommunicated, and afterwards enfeeffs D, and then marries B in facie eceleſiæ, and dies. She brings 
dower againſt D, and recovers becauſe the „5 was per fraudem mediate between the ſentence and the ſolemn marriage, ſed re ver- 
latur coram rege et concilio quia predictis A non fuit ſeiſitus during the eſpouſals between him and B. Nota, neither the contract 
nor the ſentence Was a marriage. Quoad marriage infra annos nubiles, nota infra ſect. 104. I it only ſponſalia de futuro 
quoad cher purpeſes. Dy. 105. 313. 369. 47. E. 3. Action ſur leſtatute 37. Whether hufband ſhall have treſpaſs de tali uxore ab- 
ducta.—Hal. MSS.—(11) Nota obiter. When A per judicium eccleſiæ recuperaſſet aliquam in uxorem, vel in — cele- 
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Lib 1. Cap. 5. Of Dower. Sect. 37. 


when the wife is infra anos nubiles) guoad dotem. And fo in a writ of dower the biſhop ought 

to certifie, that they were lrgitimo matrimonio copulati, according to the words of the writ. 

4] Brafton lib. 4. fol. 304. And herewith agreeth 10. E. 3. 35. And [4] Bratton : qgzamdiu duravit matrimonium, duravit 
ritton ibidem. Fleta liv. 5. dotis cæactio, eo defiiciente deficit dotis petitio, Wc. poterit tamen replicare contra exceptionem illam, 
PR 305. be: 2 Deer 1 * quod fi aliguando fuit matrimonium propter on," e Wc, inter eos accuſatum, nunquam ta- 
* . Moy 0 „nen fuit in vita wiri ſui ſolutum nec divortium celebratum, But if they were divorced @ winculo 
matrimonij in the lite ot her huſband, ſhe loſeth her dower : otherwiſe it is if they were divorced 

- Han 2. Ja, Rot. 1815, in Le] Cana adilterij (1), which is but 2 menſa et thoro, and not à vinculo matrimonij, as it was ad- 
muni Banco, Inter Stowell judged, But ſome doe hold that a wife de fucto ſhall not have an appeale of the death of her 

and Wikes in Dower. huſband, but onely ſhe that is a wife, de jure in favorem wite(t). Vide go. E. 3. fol. rg. 28. E. 
3- 92. 27. Af, Stamf. Pl. Cor. 59. and that there »»qves acconple in loyall matrimonie ſhall be 

taken de jure ſtrictly. And ſo in ſome caſe a wife ſhall have dower where ſhe cannot have an ap- 


I/] 50. E. 3. 15. b. peale, F} and in other caſes ſhe ſhall have an appeale, where ſhe cannot have a writ of dower, as 
| if ſhe elope(3), &c. ſhe is barred of her dower, but not of her appeale (4) : and the reaſon is for 
[g] W. 2. cap. 34. that the ſtatute Ig] barreth her of her dower, but not of her appeale. So if the huſband be at- 


(1. Mod. Rep. 130. 2. Inſt. 63.) tainted of treaſon, &c. his wife ſhall not be endowed, and yet it any doe kill him, the wife ſhall 


have an appeale, the reaſon of the diverſity ſhall appeare hereafter in this chapter (5). 
5] Britton cap. 106. BraQon 


ib. . fol. 301 Apr es le mort le baron. 1 mortno wiro binc confirmatur dos. This is intended of 

fi} 31. E. 3. tit, Colluſion 29. 4 naturall, not of a civill death. For if the huſband entred in religion, [i] the wife ſhall not 
be endowed untill he be naturally dead (6). 

And in this chapter Littleton divideth dower into five parts, /z, dower by the common law. 

; Secondly, dower by the cuſtome. Thirdly, dower ad eiu ecclefis. Fourthly, dower ex 

[4] Bug. lib. z. cap, 39. fol. 1020/u patris, And fifthly, dower De la plus heul. And all theſe dowers were inſtituted for 


2. &c. 1 den . 16 1 165 ' ö 7 * 
Feta lib. 5. cop. 22. a competent livehhood for the wife during her lite. [#] Propter onus mairimonij, et ad ſuften 
Britton cap. 101. talionem uxoris et educationem liberorum, cum Fuerint procrealt, fi r Ppremoriatur, 


e. . 
V OTA per le com- ET nota, que per ND note, that by 


mon ley la feme le common ley the common law, 
navera pur ſa dower la feme navera pur the wife ſhall have for 
/] Glanvil nt. 6. e.. forſque [1] la tierce ſa dower forſque la her dower, but the third 


map pong part, &c. This third part rierce part des tene- part of the tenements 
View ubi ſupra, is called rationalis dos, or nent que fueront a Which were her huſ- 

Oe Va Fs le. 3. dos legitima, becauſe it 1s the 3 4 7 b d' d . h . 
1 dower that the common law a aron durant ie bands during the ei- 


giveth, rationabilis autem dos eſpouſels; mes per pouſals; but by the cuſ- 
eff enguſibet mulieris dequocun= cuſtome daſcun pais tome of ſome county 


que tenemento tertia pars om- 5 

3 terrarum, et tenementorum el avera le moitie, et ſhe ſhall have the halfe, 

. dominico per le cuſtome en af= and by the cuſtome in 
Mes pur cuſtome daſ- © ville et burgh, ſome towne or bo- 


cun pais (7) el avera le el avera lentiertie; rough, ſhe ſhall have 
moitie, et per le cuſtome © en touts tiels ca- the whole; and in all 


en aſcun Ville et Burgh ſes, el ſerra dit tenant theſe caſes ſhe ſhall be 
m E. &+ . . . H. 6, . . 5 
Lei 22. F t. 53 fl. f. 7. ub. el avera lentiertie. Such n dower. called tenant in dower. 


40, Af. 27. 41. 16. F. 2. Pre- a (n] cuſtome may extend to a county, city, or an ancient burgh without queſtion ; and ſo 
8 4 — , oO = this cuſtome, as here it appeareth by Littleton, may extend to upland towns, which are neither 
14. E. 3. Loo goes . 3 tit. counties, Cities, nor boroughs. But the ſurer pleading, in this and the like caſes, is to lay the 
Dower, 65. (1. Ro. Abr. 558, cuſtome within a mannor or ſeignory, if the truth of the caſe will ſo beare it($). By the cuſtome 
q f of Gavelkind [x] the wife ſhall be indowed of the moity, fo long as ſhe keepe herſelfe ſole, and 
[] Vide le ſtature de coofuctud. without child, which ſhe cannot waive and take her thirds for her life (g). For in that caſe, Con- 


1 &. i 17. E. 3. co- 5 
_—_ 3 2 in uetudo tollit communem legem (10). 


Fitz. N. B. 150. O. 


which record Senentia fignifieth And as cuſtome may enlarge, ſo may cuſtome abridge dower, and reſtraine it to a fourth 


Widowiyod, part, &c. 
Sect. 

bratum inter A & B his wiſe, and ſhe is married to C, et poſtea ad proſecutionem A ſententia diyortii reverſatur by appeal, a 
ewrit diredied to the ſheriff ſhall iſſue out of chancery on the ſentence there certified. Clauſ. 19. H. 3. m. 1. pro Willelmo de 1 reyor, 
Clauſ. 20. H. 3. m. 9. pro Willelmo de Daunteſy. Clauſ. 21. H. 3. m. 27. pro Roberto de Halſted. Aud vid. M. 9. and 10. E. 1. ubi 
ſupra. Et cum eundem Willelmum, f in malitia ſua ulterius perſeveraſſet, ad executionem dictæ ſententiæ regia poteſtas te- 
nebatur compuliſſe, t a loci dioceſano ſuiſſet ſuper hoc requiſitus. Hal. MSS. | 

(1) 10. E. 3. 15. Supra 32. Hal, MSS, See n. 9. in 32.a.—(2) Acc. 2. Hawk. Pl. C. b. 2. c. 23. ſ. 36. and the authorities there 
cited, —(3) To the books cited ante 32. a. n. 10. as to the effect of elopement on dower, add New Abr tit. Marriage E. 1. Treat. 
on Dower in Gilb. Law of Uſes, 402.—(4) Acc. Bro. Appeal 17. Staund. Pl. C. 59. But fee contra 2. Inſt. 317. and 1. Mod. 130, by 
judge Hide,—(5) See poſt 37. a.—(6) The reaſon is, becauſe polt carnalem — 2 the huſband cannot be profeſſed without the con- 
ſent of the wife. Extrav. de convertione conjugatorum cap. . et per totum. Nec & converſo. Hal. MSS. See New Abr. Mar- 
riage E. 3. Vin. Dover K. and Treat. on Dow. in Gilb. Law of Uſes, 401.—(7) Vid. 15. H. 3. Preſcription 57. Cuſſom of the 
toxwn of Salop, that the wife ſhall have a moiety of ſocage, but if the husband has ſacage and chivalry the wite ſhall have only a third 
part. Hal. MSS.—($) Nota, the gorit ſpecial. Hal. MSS.—-(g) See Acc. Robinf. Gavelk. 1 59.— (10) Accordingly adjudged that be 
cannot waive. H. 24. Eliz. rot. 1515. C. B. P. 43. Eliz. Davers and Selby T. 30. Eliz. C B. Rot. 157. Hunt and Gilbert. Hal, MSS.— 
See the former caſe in Cro. Eliz. 825. and the latter in Mo. 260. 1. . 133. Gould(b. 108. Cro, Eliz. 121, and Sav. 91. See 
further on the ſubject in Robinſ Gavelk, 179. and Hugh. on Orig. Wr. 160,—(11) By the cuſtom of ſome places the wife ſhall 
have the whole of her huſband's lands in dower. See Fitzh. N. Br. 150. p. 


* 


ther was heir general, and inſtead of founding his decree on ſpecial circumſtances, which were not wanting in the caſe, molt 
expreſsly denied lord Coke's diſtinction between deſcent and purchaſe. See Prec. in Cha. 442. 46r. Gilb. Rep. 116. 131. and 1, 
Stra. 35- But lord Cowper's decree, notwithſtanding his high character, was not acquieſced in; for in . 1641 the 
lame caſe was wy" by bill of review, before lor chancellor Hardwicke, who indeed decreed in favour of the fame perſon, 
but was far from following lord Cowper in his reaſons. He admitted lord Coke's diſtinction to have been long ago eſtabliſhed, 
and profeſſed to determine wholly on the ſpecial circumſtances, without the leaſt intention of impeaching the general rule. In 
giving judgment be divided the caſe into two queſtions, 1ſt, whether it was an eſtabliſhed rule, that he who claims as heir male 

y purchaſe muſt be general heir as well as neareſt male deſcendant ; zdly, whether the apparent intent of a teſtator to the con- 
trary may not create an exception to the general rule. According to a very good note of the cafe lord Hardwicke's words on 
the firſt queſtion were theſe: As to the firfl of theſe queflions, it cannet be denied, but that the diſtinction between an heir male of the 
body to take by deſcent, wwho is the neareſt male deſcendant of the party claiming through males, and to take by purchaſe, who mnſi be 
kertr as well as @ male deſcendant of the body, has been long ago eftabliſhed. The flatute de donis eftabliſhed the firſt, and the ſecond has 
been laid down by lord Coke in his Comment upon Littleton, and 1s taken from his argument in Shelley's caſe and Dyer's report of that 
caſe, aud he has been followed by ſome later authorities. Lord Cowper argued flrongly againſt this rule ; but as his argnment is ell 
known and very common, 1 ſhall not noxv take notice of it. If this dvArine had been res integra at the time of his decree, or was e 
now, 1 am ſo fully convinced of the 1 of it that I would never eftabliſh it. But when a rule of laav has hng prevaileds 
it ought to be ſupported, thrugh it be nut fra. agreeable to natural reafon ; for in many inſtances it is more material, that the la<u 15 


ſettled than it is ſettled. But as I think that this caſe may be determined without determining this queſtion, 1 tall leave the rult 
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Lib, 1. 


Of Dower. 
Seck. 38. 


Sect. 38, 39. 


This ſhall be explained by that which ſhall be ſaid in the two Sections next enſuing. 


UXY ſont deux auters man- 
ners de dower, ceſtaſcavoir, 


LSO there be two other kinds 
of dower, viz. dower which 


dower que eſt appelle doument ad is called dowment at the church 
oſtium Eccleſiæ, et dower appelle doore, and dower called dow- 


dowment ex aſſenſu patris. 


Owment ad of- 
tium Eccleſiæ 

eſt, lou home de plein 
age ſeiſie en fee fim- 
ple que ſerra f 
ouſe a un feme, quant 
7 Aut 2 del 
monaſlery ou deſgli- 


fe deſtre eſpouſe, et la 


apres affiance enter 
eux fait, il endowe 
la feme de ſa entier 
terre ou de la moity, 
ou dautre meindre 
parcel, et la overt- 
ment declare le quant- 
titie et la certainty de 
la terre, que el avera 
pur ſa dower. In ceo 
caſe la feme, apres le 
mort le baron, pout 
entrer en le dit quan- 
titie de terre dont le 
baron luy endowa, 
ſans auter aſſigne- 
ment de nulluy. 


Sect. 39. 


Owment at the 
church doore is, 
where a man of full age 
ſeiſed in fee ſimple, who 
ſhall be married to a 
woman, and when he 
commeth to the church 
doore to be married, 
there, after afhance and 
troth plight betweene 
them, 2 endoweth the 
woman of his whole 
land or of the halfe or 
other leſſer part there - 
of, and there openly 
doth declare the quanti- 
ty and the certainty of 


the land which ſhe ſhall 


have for her dower. 
In this caſe the wife, af- 
ter the death of the 
huſband, may enter in- 
to the ſaid quantity of 
land of which her huſ- 
band endowed her, 
without other aſſigne- 
ment of any. 


ment by the father's aſſent. 


F this dower be made ad 
oftium caftri frve meſnagit 

it is not but ought to be 
made, ad oſium Eccieſiæ fioe 
monaſferii. 

Et ſciendum . Le] quod 
here 2 eri 4 
facie Ecelgir, tt ad oftium 
Ecclefie ; non enim walet facta 
in lecto mortali, wel in camera, 
vel alibi ubi clandeflina futre 
conjugia, For the law re- 
quires, that this and like mat- 
ters be done publickly and ſo- 
lemnly. 


Ou home de fleine 


age. That is of one and 
twenty yeares. Anno q. H. z. 
dower 197. A man ot the age 
of eighteen yeares tooke a 
wife, and by aſſent of his 
guardian endowed her ad /. 
tium ecclefix, and it was ad- 
— d a good endowment, al- 
it the huſband dyed before 
the age of one and twentie 
yeares; but I hold Littleton's 
opinion to be good law. 


La apres affiance en- 


FEr eux. (1) Affidare oft fidem 
dare, Affiance or ſponſalitie, 
and is derived of this word 
oudeo, becauſe they contract 
themſelves together, et idco 
ſponſalia dicuntur [y] Futura- 
rum 748 conventto, et re- 
1 


promi ſiio (2). But this dower js 


ever after marriage ſolemnized (3), and therefore this dower is good without deed, becauſe he 
cannot make a deed to his wife. For no affignement of dower ad o/tinm eccle/ie can be made be- 


to have dower, 


debet in 1K 


34 


10. H. 3. Dower aco. 


„ Bracton. lib. 2, cap, 18. 
irror. cap. 1. ſect. 2. end cap. 
5. 10. H. 3. Dower 201. F. N. B. 
150. m. u. Fleta lib. f. cap. 22. 
&c. Britton cap, 101. 108. &c, 


(Perk. ſect. 305.) 


9. H. 3. Dower 197. | 
(Poll, 38. 4. 1. Ko. Abt. 682.) 


[#] Glanvil. lib, 6. ca, 1. 40. 
Vide Vitnon's caſe, 4. Co. 1. 2. 


[9] Glanvill. lib. 6. cap. r.BraRt. 


— 


fore marriage, for that before marriage the woman is not intitu 
De Ja entier terre ou de le mottte. (4) In ancient time [] asit 9 cap. 301. — 
22. &c. . 
(1) Poſt affidationem et carnalem copulam ſunt quaſi kusband and wife, and gift by him to the wife is void. 16. H. 3. Feoffments 117. 
13. F. 1. ibid. 113. Hal. MSS.—(2) This explanation of afance or ſponſalia is conformable to the rid ſenſe of the word amongſt the 
civilians and canoniſts ; but our law books, as Mr. Swinburne long ago obſerved, uſe afffance and marriage promiſcuoully for one 
and the ſame thing, and lord Coke apparently ſuppofes Littleton by affiance to mean marriage; for lord Coke ſays that dower 
ad oftium ever is after marriage, without profeſſing to contradict Littleton. See Swinb. on Spouſals, 2. Perk. ſe&. 442.—(3) 
But though dower ad oftium cannot be till after marriage, yet it ſeems that ſuch endowment cannot be made at any time after, 
but mult be immediately after. Sce Perk. ſect. 442. where the time of aſſigning dower ex _- patris is fo explained. But Mr, 
Perkins adds a caſe, in which, according to ſome ancient books, dower ex afſenſu pairis made 8 weeks after the marriage was 
held good. Perk. Sect. 443. See further Hugh. on Orig. Wr. 167. and note p. in 2. Blackſt. Comment. gth edit. 144.—(4) 
Vid. 9. H. 3. Dower 190. Dower ad oſtium eccleſiz of a moiety of all lands which he has or may have. He purchaſes lands after- 
wards, aud the dower good for them. Hal. MSS. 


Þ. 2. cap. 38. 39. and lib. 4. 
tract. 6. -3., + 6. Brinon 


. p « * " + 4 - *7 ws —+ he 4 


— 


unimpeached, and found my decree on the ſecond queſtion. He then proceeded to conſider the ſecond queſtion, and after ſtating ſe- 
veral authorities to ſhew there might be exceptions to the general rule, he pointed out the particular circumſtances which he 
relied upon in the caſe before him, and on account of them only affirmed lord Cowper's decree. Lord Hardwicke's guarded 
manner of expreſſing himſelf on this laſt caſe amounts to a full acknowledgment of the general rule, and is the ſtrongeſt au- 
thority to prove its exiſtence, becauſe he avowed his diflike of it. Upon the whote, it is ſubmitted to the learned reader, that 
the general rule of being heir general to as take heir male or female by purchaſe may be defended as a reaſonable rule of con- 
ſtruction, where the words merely operate as words of purchaſe, and more particularly if the ſuperadded words of limitation 
are to heirs general, as where had is given to the heirs female of the body of one and the heirs of their bodies; that the authorities 
before and 1n the time of lord Coke fully warranted him in advancing the rule in its full extent, that is, where the words 
operate as words both of purchaſe and limitation; that the rule has been confirmed by many caſes ſince lord Coke's time; 
and laſtly, that as lord Cowper's opinion is. the ſingle direct authority in any printed book againſt the rule, and it has been 
acted upon and acknowledged in ſeveral ſubſequent caſes, it ought ſtill to be obſerved, where the conſtruction reſts ſingly on 
the words keirs female, and they Rand unexplained by any other words or circumſtances. | 


Lib. 1. Cap: 5. Of Dower. Sect. 39. 


(1. Ro. Abr. 682.) Glanvill lib, 6. cap, 1. It was taken that a man could not have indowed his wiſe ad 9ftium ec- 
JF. N. B. 150. (liſiæ of more then a third part, but of leſſe he might. But at this day [r] the law is taken as 
[ ſ] 20. E. . Barre 132. Littleton here holdeth. An aſſignement of dower, [ /] where the huſband was ſole ſeiſed, can- 

45+ E. 3. 6. Fleta lib. 5. 23. not be made of the third or fourth part in common, but ought to be in ſeverultie (1). 
[1] Britton cap. 101. Et la overtment It] declare le quantitie et certeintie del terre. Here 
lib. 2. cap. 18. be two things that the law doth delight in, z. firſt, to have this and the like openly and ſo- 


lemnly done, Secondly, to have certaintie, which is the mother of quiet and repote. And 
this word (moitie) aboveſaid is to be entended of the halfe in certaintic, and not ot the moitie 
L=] Vide 14. H. 3. Dower 189. in common, which cleerly [+] appeareth in that here Littleton ſaith, the quantitie and certaintie 


H. z. 4 : q H. 3. of the land. 
Ecco ö poet entrer en le dit quantitie del terre. And after- 


wards Sectione 43. he ſaith, Nota, que en touts caſes lou le certaintie appeirt, queuæ terres 0u tr= 
nements feme awvera pur ſa dower, la feme poet entrer apres la mort ſon baron, It was inſtituted 
in favour and reliefe of wives, that a man after marriage might aſſigne to his wife certaintie of 
dower, to the end that the widow ſhould not be driven to a long and chargeable ſuit, wherein 
delay might be uſed, and in the meane time her lite ſpent, together with her money alſo, 
[w] Magna Carta cap. 7. See For albeit the [wv] law hath provided, Q widua poft mortem mariti ſui non det aliquid pro 
— Rong — 5 11 3 dote ſua, et maneat in capitali meſuagio mariti ſui per quadraginta dies poſt obitum mariti ſu:, 
0 cap. 203. BraQt. lib. 2. infra quos dies affignetur ei dos ſua, nift prius ei aſſignata fuerit, Sc. et haveat rationabile eftorve- 
cap, 40. Regiſt. 175, Vide rium. ſuum interim in communi, yet becauſe there was no penaltie or puniſhment inflicted, the 
Dyer 6. E. 6. 76. b. and 161. a. tenant of the land may drive her to ſue for her dower, And this continuance of the widow 
F. N. B. 161. 1. Maric. Br. 201. in the capitall meſſuage, is in law called a quarentine, guarentina, for that it is by the ſpace of 
(Ame 32. b.) fortie days, as is aforeſaid (2). And it the heire or other tenant of the land put her out, the may 
have her writ, De guarentina habenda. If the wife marry within the fortie dayes the loſeth 
her quarentine, for her habitation in the houſe is perſonall to her, and only given to her in 
judgment of law during her widowhood, albeit the words of the law be geuerall. And there- 
fore to the end that widowes might have certaintie of eſtate, and that they might enter (3) and 
not be driven to ſuit, the law hath provided dower ad oftivm eccelefir, and as it ſhall appeare 
hereafter, dower ex afſenſu patris, And laſtly, by making of a joynture of which (being 
Nota. ſureſt way, no dower but made in ſati faction of dower either betore or after marriage) it is neceſlary 
that ſomething ſhould be ſaid hereafter in his apt place, for that this now falleth out to be 
the ſureſt way. 


(1. Ro. Abr. 687. 2. Int 6% Entouts caſes quantle certeintie appeirt, &c. la feme poet entrer apres 


+» Hl, 8. « © tion. 

31. H. 8. cap. 5. of execution.) % mort del baron. This is to be intended where the certaintie appeareth upon an aſſigne- 
ment of dower ad oftium ecclefie, or ex aſſenſu patris. For it a woman bring a writ of dower of 
ſixe pound rent charge, and ſhe hath judgement to recover the third part, albeit it be certain 

[x] 45- E. z. 26. 48. E. 3. 36. that the ſhall have fortie ſhillings, yet ſhe cannot [x] diſtreine for 40 ſhillings, before the ſherife 

22. Aff. 87. 39. E. 3. 12, 37. doe deliver the ſame unto her: (4) tor whereſoever the writ demands land, rent, or other thin 

H. 6. 3b. 39- H. 6. 25. 1. H. in certain, the demandant after judgement may enter or diſtrein before any ſeifin delivered 

5 * rev. 1y9-. 3% E. 3. 30. to him by the ſherife upon a writ of habere facias ſeifnam. But in dower where the writ de- 

„E. 4. 3- Vide 1. Co, Shel- cn” . . . — 
ley's cale, 40. E. 3. 22. mandeth nothing in certaine, there the demandant after the judgement cannot enter or dif- 
treine untill execution ſued, by which execution the ſherife is by the king's writ to deliver the 
third part in certaintie to the demandant. And fo it is when the wife of one tenant in common 
demand a third part of a moitie, yet after judgement ſhe cannot enter until the ſherite deliver to 
her the 3 part, albeit the deliverie of the therite ſhall reduce it to no more certaintie then 

it was (5). 


Sauns auter aſſignement (6) de nulluy. For as concerning dower at the common 
law, there muſt be aſſigement either by the ſherife, (as hath been ſaid) by the king's writ, or 
. elſe by the heire or other tenant of the land by conſent and agreement between them, To a 
I-] 3. E. 2. Ent. 75. 40. E. 3. perfect aſſignement of dower eight things are to be obſerved : Ca] firit regularly the aſſignement 
22.45. E. 3. 5. 6. muſt he certaine, as our author here ſaith (7). | 
[3] I. _ —_— 2 — Secondly, (8) it [4] muſt be either of ſome part of the land whereof ſhe is dowable, or of a 
9- El. 264. = AT an. a8. E. rent or ſome other profit iſſuing out of the ſame, either before judgement or after, which rent 
3. Scir. fa. 99. 33. H. 6. 2. Ver. may be aſſigned to her by parol. But an aſſignement of other land whereof ſhe is not dowable, 
non's caſe. 4. Co. 1. f. E. 4. 22. or of a rent iſſuing out of the ſame, is no barre of her dower (9). 
(1. Ro. Abr. 682. 684. Cro.Eliz. Thirdly, the afſignement muſt be abſolute, and not conditionall, or ſubje& to any limita- 
451- Noy 55. Mo. 59. Poſt. 169.) tion (10). | 
gc] 4. U. 6. 34- 16. k. . Dower apa ON it * be made by him that is tenant of the land, but herein certaine diverſties 
169. 10. E. 3. 38. are to be obſerved (11). | 
(2. Co. 67.) It two or more be joyntenants of lands, [e] the one of them may affigne dower to the 
3 ; wite, 
(1) Vide contra adjudged ſupra. Hal. MSS. See Lambert's caſe ante 32. b. n. 1. See 8. C. in 2. Ro. Abr. 68s. X. pl. z. and 
.Sty. 276. in both of which books the caſe is ſo explained as to make it conſiſtent with lord Coke's general doctrine as to the 
manner of afhgning ; for according to them the court held, that the aſſignment of the third part in common would have been 
bad, if the wife and heir had not by mutual aſſent waived the aſſignment by metes and bounds, and that it would have been 
error, if the ſheriff had ſo aſſigned. i : 

(2) See further as to quarentine ante 32. a. and n. 3. there, and Treat. on Dow. in Gilb. Law of Uſes 372. 

(3) 24. H. 3. Dower 189. A man endows his wife of all the lands which his mother then had in dower ; the mother ard hushand 
dye ; the — brings writ of dower ad oſtiuin eccleſiæ and recovers. Sic nota, that the wife may have action orenter. MSS. Com. 
on Litt. See acc. poſt 35. b. : | 

(4) 20. E. 4. 14. Hal. MSS. 

(s) If --d ſoerif reduces to certainty by metes and bounds, though the demandant refuſes, yet ſhe may afterwards enter. 10. Elia. 

278. . S. 

(6) Nota P. 38. Eliz. Wentwworth's caſe. It ought to be pleaded by the word aſſignavt not dedit. Hal. MSS. —See Cro. Eliz, 452. 

(7) Vid. ante 32. b. Lambert's caſe. Hal. MSS.—See n. 1, in 32. b. & ſupra n. 1. 

(8) 12. H. 4. 17. Hal. MSS. | 

(5) But ſeet. H. 5.12. The heir affigns dowwer of lands of which the husband xvas ſeiſed, but the wife not dowable : ſhe is tenant in 

er. 30. E. 1. Briefe 884. If wife be endowed, and afterwards exchanges with the heir for other lands which were the inheritance 
of the husband, ſbe ſhall be ſaid to be tenant in dower of the lands ſo taken in exchange, and her entry ſhal; be ſaid ts be by the huiband. 
Per omnes juſticiarios. Hal. MSS. | 
(10) P. 33. Eliz. Wentworth scaſe. A conditional aſſignment of rent doth not bar dower, Hal. MSS, 
(11) And this ought to be averred in pleading. Dy. 361. Hal. MSS,—See S. C. in Cro. Eliz. 451. and Noy 55. 
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Lib. 1. 


Of Dower. 


Sect. 40. 


ird part in eertainty, and this ſhall binde his companions, becauſe they were com- 
3 2 by (IJ. But if one of them aſſigne a rent out of the land to the wife, 


. ot binde his com 
this hall 1 of ſeverall 


If the huſband make ſev 


ion, becauſe he was not compellable by the law thereunto (2). 
rcells, and dyeth, and the one feoffee 


wer to the wife of parcell of land in ſatisfaftion of all the dower which ſhe ought 
_— the land of the ache teoffees, the other teoffees ſhall take no benefit of this aſſgne- 
ment, becauſe they are ſtrangers thereunto, and cannot plead the ſame (3). But in that caſe if the 
huſband dyeth ſeiſed of other lands in fee ſimple, and the fame deſcend to his heire, and the 
heire endoweth the wife of certaine of thoſe lands in full ſatisfaction of all the dower that 
ſhe ought to have aſwell in the lands of the feoffees, as in his owne lands, this. aſſignment is 
„and the ſeveral feoffees ſhall take advantage of it (4). And therefore if the wife bring a 
writ of dower againſt any of them, they may vouch the heire, and he may pleade the aſſigne- 
ment which he himſelfe hath made in ſafety of himſelte, leſt they ſhould recover in value a- 


＋ him, [4] fo as there is a privi 
* 


in this reſpect betweene the heire and the feoffees, and 


this meanes the ſame may be pleaded by the heire that made it (3). And fo it is adjudged in 


our bookes, which is a notable caſe for many purpoſes 
Fiftly, If aſſignement be made le] by any diſſeiſor, 


abator, intruder, or any wrong doer, of 


lands or tenements, if they came to that eſtate by colluſion and covin betweene the widow 


and them, albeit the widow hath juſt cauſe of action, and the a 
after judgement by the ſherife ot an equall third part, yet ſha 


M 


1 be indifferently made 


the diſſeiſee, &c. avoyd it, 


for covin in this caſe ſhall ſuffocate the right that appertained to her, and fo the wrongfull 

manner ſhall avoyd the matter that is lawtull (6). g ; 5 

Sixtly, An aſſignment by [/] (7) a diſſeiſor, abator, intruder, &c, if there be no covin, is good, 

unleſle it be prejudiciall to the difleiſee, &c, As if the huſband [ 7 inteoffeth the younger 
0 


ſonne with warranty, the eldeſt ſonne diſſeiſe the yongeſt ſonne, an 


ndow the widow, in this 


caſe the yonger ſonne ſhall avoyd this aſſignment (8), tor otherwiſe he ſhall loſe his warrantie : 


but a difleiſor, abator, intrudor, 


to bind the diſſeiſee, &c. 


&c, cannot aſſigne a rent out of the land to her for her dower, 


Seventhly, No aſſignement can be made, but by ſuch as have a freehold (9), (as hath beene 
ſaid) or againſt whom a writ of dower doth lie, and therefore /] an aſſignment by a gardian in 
ſocage is voyd (10), but a gardian in chivalry may aſſigne dower (11), as ſhall be faid hereafter, 
becauſe a writ of dower lieth againſt him, and not againſt a gardian in ſocage. 

Eightly, And before the gardian in chivalry enter (12), the heir within age [/] may aſſigne 
dower, for the gardian may waive the wardſhip. And to briefly have you heard, of what, by 


whom, and to whom the — 


ſeilin, nor writing, to any 


MEN ex 
aſſenſu Patris 


lou le pier eſt ſei- 


ie de tenements en 


fee, et ſon fits et heire 
apparent, quant il eſt 


eſpouſe, endowe ſa 


feme al huys del 


monaſterie ou del 
Eſghſe, de parcel de 
terres ou tenements 
fon pier de aſſent 
Jon pier, et aſſigne 
la quantitie et les 
parcels. En ceo caſe 
apres le mort le fits, 


gu 


Sect. 40. 


Owment by aſſent 
of the father is, 
where the father is ſei- 


ſed of. tenements in 


fee, and his ſonne and 
heire apparent, when 
he is married, endow- 
eth his wife at the 
monaſtery or church 
doore, of pared of his 
fathers lands or tene- 
ments with the aſſent 
of his father, and aſ- 
ſignes the quantity and 
parcels. In this caſe 
after the death of the 


ment muſt be made (13). But there needeth neither livery of 
ement of dower, becauſe it is due of common right, 


Lou u pre of feb 
fe tenements 


en fee. Tenant for life of a 
carve of land, the reverſion 
to the father in fee, the ſonne 
and heire apparent of the fa- 
ther endoweth his wife of 
this carve, by the aſſent of 
the father, the tenant for 
life dieth, the huſband dieth, 
the reverſion was a tene- 
ment in the father, and yet 
this is no good endowment ex 
aſſenſu patris, becauſe the fa- 
ther at the time of the aſſent 
had but a reverſion expettant 
upon a freehold, whereof he 
could not have endowed his 
owne wite(14); and albeit the 
tenant for life died, living the 
huſband, yet, quod initio non 
valet, tractu temporis non con- 

waleſcet 


3 


(9. Co. 18. Mo. 26.) 


ſd] 33. E. 3. tit. Judgm. 2 
8. E. 3 69. 37-E.3+ 58. dh . Js. 
tit. Dower 56. 3. E. 3. Vouch. 196. 
See the ſecond part of the Inſtitut. 
W, 1. ca 49: 
ſe] 25. AN. p. 2 Af. 2 
44. E. 3. 46. 27. Af. 74. 1. H. 4. 
60. 15. E. 4. 4. 19. H. 8. 12. 
Lit. $3. 151. (2. Co. 67. 1. Ro. 
Ab. 549. 1. Sid. 21. Poſt, 357. 
2-Co.78. 6.Co.58.a fl. Co. 30. b.) 
F] 12. Al. p. 20. 21. E. 3. 12. 
g] 3. k. z. tit. Dower 77. 16. E. 
2. tit. do wer Statham. (Poſt. 357.) 


[4] 37. E. 1. Dower 181. 29. Aſf. 
68. 15. E. 3. Dower 69. (6. Co. 57.) 


i] 7. R. 2. admeſurement. 4. 
GRE 148. f. (Poſt. 38. b.) 


— oy . Fleta ＋ * 12. 
23. Bract. lib. 5: 305. 6. E. 3. 34+ 
F.N.B. 150, Gi. Ro. Ab. 677.) 


(1. Sid. 3. Poſt, 36. b.) 


(1) This caſe of aſſignment of dower by one of two or more jointenants muſt be underſtood to be, where the huſband has 


been ſolely ſeized during the coverture, and afterwards conveys or deviſes the land to two jointly and dies; for the wife of a 
jointenant is not dowable. See poſt ſect. 45. 


(2) 9. E. 3. 38. Husband and wife are jointenants of land, of which the wiſe 


i good, and ſhall bind the wife. 7. H. 6. 33. Hal. MSS. See Perk. Sect. 399. and Keilw. 128. b. 


(3) Vid. the flatule of Weftminſler 1. cap. 48. 4. E. 3. 42. M. 8. 
Hal. Mess —However, Mr. Perkins — to think, 
the other feoffees. Perk. ſect. 402. 


(4) 31. E. 3. Scire facias 99. Hal. MSS. 


(5) Vid. if the heir by receit hall have the plea. Kelzv, 128. Hal. MSS. 
(6) See further on this ſubje& Hugh. on Orig. Wr. 199. 
(7) 3. E. 3. 1. 50. E. 3. . 8. Hal. Miss. 


(8) 3 EZ. I. 18. By Herle, the afignment /ball bar in ſuch a caſe. Hal. MSS. 


(9) Acc. Perk. 404. 


(20) Aquzre is made of this in 1. Ro. Abr. 682. 


(11) And yet guardian in chivalry 


brought againſt him, 


(12) But not after entry of the guardian. 9. H. 6. 6. Hal. Mss. 


(13) See further as to aſſignment of dow 
Dower D. and Vin. Abr. Dower S. to A. a. 


(14) S. p. acc. Perk. 445. 


had only a chattel intereſt. See poſt 


| | 


T 


of I. S. is dowable : the husband alone affigns : it 


Jac. C. B. n. 15. D. D. adjudged accordingly in Throg morton's caſe. 
that ſuch an aſſignment by one feoffee may be wm; 4 in bar of dower 


38; b. where it is explained why a dower might be 


er poſt 39. b. Perk, ſect. 393. to 423. Hugh. on Orig. Wr. 194. and 198. New Abr. 


Lib, 1. Cap. 5. Of Dower. Sect. 40. 


2 _ = the 2 la feme entera en on, the wife ſhall enter 
rt, dower ad ofizum ecc 3 

Ind ex afenſu patris, enſue 772/07 le parcell into the ſame parcell 
the nature of a dower at the ſauns auter aſigne- without the aſſigne- 


3 pon * 2 ment de nulluy. Mes ment of any. But it 


dower, albeit they be cer- il ad eſte dit en ceſt hath been ſayd in this 


_ — bor . part at caſe, que il covient a Cale, that it behooveth 
ommon . . . 
Et fon fits et heire la feme daver un fait the wife to have a deed 


apparent. It muſt be ſueh de le Pp ier pr ovant of the father to proove 
a fonne and heire apparent, 0 aſſent ef conſent his aſſent and conſent 


as muſt r _ ap- de cel endowment. M. to this endowment. M. 

rent, and therefore t 
— ſonne and heire ap- 44+ E. KL fol. 45(1): 44+ E. 3} 45+ 
parent cannot endow his wife cx aſſenſu patris, of lands whereof the father is ſeiſed in fee of 
the nature of Borough Engliſh, becauſe the father may have another ſonne, and then the huſ- 
band is not heire apparent: and it is in reſpect of the conſtant and perpetuall apparance, 
that the ſon and heire apparent may endow his wife of his father's lands. And fo it is of lands 
iI s. u. 4. Dower 193. 9. H. 3. in Gavelkind: [&] and this is the reaſon that dower ex afſenſu fratris, or conſanguine!, is not 
Yower 191. 11. H. 3. Dower good, for that albeit he is heire apparent at that time, yet for the common poſlibility that 
F. N. B. 150.1, 29-E.3. Dow. 134. he may have ifſue, and every iſſue that the brother or coſin ſhould have afterwards, ſhall ex- 
IJ F.N.B. 150. e. Flet, l. 5. clude him, he is no ſuch heire appatent as the law intendeth. [I] But an endowment ex 
2 wi _—_ _ 305. Ambr. afſenſu matris, is as good as ex aſſenſi patris, becauſe there is an apparance of a conſtant 
8 and perpetuall heire. And ſome have ſaid, that if the father after his aſſent be attainted of 
treaſon or felony, that the wife in that caſe loſeth her dower, becauſe her huſband doth not 
continue heire (3). 


War Quant il eft eſpouſe, endow ſa feme. I] In this caſe, albeit the freehold 
wer 154. 3- 3+ % *-# and inheritance is in the father, yet in reſpe& (as hath been ſaid) of the conſtant and per- 
petuall apparance of the heire, the heire apparent doth endow, and the father doth but aflent. 
And therefore where the father did endow the wife of his ſonne and heire apparent, that en- 

dowment was holden void, becauſe the huſband in that caſe muſt endow, and the father aflent. 
2. H. 3. Dower 199. And it is holden in 2. H. 3. Dower 199 (04), That if the heire apparent be within age, yet the 
endowment ex afſenſi patris is good. Note, Littleton in the caſe of dower ad oftium ecclefice, 
doth put the huſband of full age, but here of the dower ex aſenſu patris, he ſpeaketh generally, 


[*] 9. H. 3. Dower 190. F. N. B. Ef aſſigne le quantitie & les parcels. So as both in dower ad [u] Hum c- 
TT OO clefie, & ex aſſenſu patris, the certainty muſt be expreſſed. And therefore where books ſpeake 
8. E. 2. Dower 154. a moiety, it is intended (as hath beene faid) of an halfe in certaine (5). 


Apres la mort le fitz ſa feme entera. In this caſe after the death of the huf- 
band the wife ſhall enter, or have « writ of dower albeit the father be alive. | 


ue il covient al feme daver un fait provant ſont aſſent a cel endow- 
ment. 
Un 7 ait. A deed, fafxm, this word (deed) in the underſtanding of the common law 


[+] Uract. lib. 2. fo. 33. Kc. & is an inſtrument written in parchment or paper, [o] whereunto ten things are neceflarily in- 
- fo, 396. BY fol. * 55 cident : viz, Firſt, writing. Secondly, in parchment or paper. Thirdly, a perſon able to 
6. 44 4 4 lib. . eat 6 contract. Fourthly, by a ſufficient name, Fiftly, a perſon able to be contracted with. 

ca. 32. & lib. 3. c. 3, 4» 5» * . . * 
(2. Co. 5. Poſt 229. a. 2. Ro. Sixtly, * a ſufficient name. Seventhly, a thing to be contracted for. Eightly, apt words 
Abr. all (5. Co. 74. 76.) required by law. Ninthly, ſealing. And tenthly, delivery. A deed cannot be written upon 
wood, leather, cloath, or the like, but onely upon parchment or paper, for the writing upon 

them can be leaſt vitiated, altered or corrupted. | 

[p] 4. E. 2. Fines 216. 14 E. 2. If a deed [y] be alledged in count or plea, regularly it muſt be ſhewed to the court(6), to the 
Ley 79. 4-E.2. Ley 78. 27-H.6. end the court may judge whether there be apt words to make it a good contract according to 
(5 on 1.) 22. F. N. B. 122.1. the rule of law, whereof more ſhall be ſaid in the chapter of conditions. But if non eff fuctum 
3 be pleaded (7), becauſe thereby the ſealing, delivery, or other matter of fact is denied, it ſhall be 
tried by the country. Of deeds ſome be indented, and ſome be deeds poll. Of indented, 
a ſome be bipartite, ſome tripartite, ſome quadripartite, &c, whereof more ſhall be ſaid in the 
10 Brit. — 1 Brack. I. 2. chapter of conditions. Alto of deeds, ſome be inrolled, and ſome [9] be not inrolled; if 
an 7 we ib. 3. Ca, 14. it be inrolled according to the ſtatute of 27. Hen. 8. cap. 10. it muſt be inrolled in parchment 
r for the ſtrength and continuance thereof, and not in paper, and ſo was it reſolved in parliament 


| by 

(1) No reference to the Year Book, in L. and M. Roh. or P. It was firſt inſerted in Redman's edition. See the obſervation 
on this addition to Littleton poſt 36. 2.—(2) See acc. ante 34. b. n. 3.—(3) See Plowd. Quzr. 181.—(4) This book ts not to the 
purpoſe. Hal. MSS.—(5) Power good of a moiety in common in the ſaid book. Vid. ante. Hal. MSS. See acc. 9. H. 3. Dower 190. 
which is the book meant by lord Hale. See alſoante 34. b. n. 1.—(6) Where a deed onght to be ſhewn. Vid. 12. H. 7. 12, 
9. H. 7.15. 9. E. 4. 63. 4. H. 7. 10. 14. H. 8. 18. 18. H. 8. 9. F. N. B. 210. E. in formdon. Dr. Leyfield's caſe 10. Rep. Where a 
thing cannot paſs without deed in reſpect of the nature of the things, as herbage common in groſs, &c. one ought 7 deed.” So in 
reſpe of the quality of the leſſor, as count or plea of demiſe of abbot auithᷣ conſent of convent T. 36. Eliz. Ge and Thurflon, mayor and 
commonalty P. 5. Jac. B. R. Garnons and Kenton, maſter and fellows of a college. P. 9. Jac. Lord Norris caſe B. R. But yet count 
in | png of demiſe by huſband and wife is good without ſhewing deed, though wife cannot demiſe without deed, as it ſeems» Dy. 91. 
alen one declares on a deed, wwhere it is not neceſſary. Count in ejectione fitmæ on demiſe per (criptum indentatum without - 
ing, and yet good. M. 42. 43. El. B. R. Hall and Mather; and it ſeems, that defendant ſhall not have oyer. Count in debt for rent 
on deviſe of the reverſion in ſeriptis hic in curia prolatis, yet the other Hall not have oyer of the teflament. 16 51 Filton's caſe. A 
covenants with B to 7 ſeiſed to the uſe of C his ſon : the ſun may plead this deed without ſhewing it, becauſe the efiate is exceuted by the 
fHatute. H. 11. Car. B. R. Crook u. 12. Stockman and Hampſon. NMI. 5. Jac. C. B. So it ſeems,: if it was with. the party himfel}. M. 
6. Jac. C. B. Debt on obligation by commiſſioners of bankrupt good without ſhewing deed. H. 6. Car. B. R. Crook n. 5. Gay and 
Fielder. Hal. MSS. See further on being of deeds and oyer in Com. Dig. Plader O. P. Will. vol. 1. part 1. page 121. vol. +. 
Page 1. and Sheph. Touchſt. 23. but moſt fully in Vin. Abr. Faits, M. a. to M. a. 42.—(7) Where to plead nor off fattum. Dy. 
112. Incaje ſigillum avulſum before iſſue, one may plead non eſt factum. 7. H. 6.18. J/ a deed be / y cy by raſure or avul- 
ion of ſeal, the party on oyer of deed may demur, and put it into the judgment of the court, or plead non elt factum. T. 40. El. B. R. 
Rot. 202. Obligation with condition to ſave harmleſs againſt Tracy with a blank: a flranger after delivery fills up the blank wuith 
a chriſtian name by conſent of the obligor ; yet 1 to award the deed, wu material. But if the addition is not material, as the 
addition of a county, and it be by a . it doth not avoid the deed, though if by the party himſelf it doth aweid it, Vid. H. 43. 
Eliz.. 
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Lib. 1. Of Dower. Sect. 41. 36 


the judges in anne 23. Eliz, Now for the reſt of the parts of a deed, you ſhall read thereof 
— in our bookes, and in my Reports; which by this ſhort inſtruction you ſhall eaffly 
underſtand (1). 
Un fait de feoffement. It is properly called Charta. feoffamenti (2), and yet if ſuch a 
deed be denied, the plea is now eff factum. So as of deeds ſome concerne the reakie, as here a 
deed ot teoffement ; the Ne as a deed of gift of „ obligations, bills, &c. And 
ſome mixt, whereof more ſhall be ſaid in the chapter of releaſes. 14 Ab 
If a man deliver a writing fealed, to the partie to whom it is made, as an eſcrow to be his . 22 pw. ; 83 . 
deed upon certaine conditions, &c. this is an abſolute deliverie of the deed, being made to the 3 f. Aff. Pl. ri, 55%. an. Wh 8. 
rtie Eimtelt, for the deliverie is ſufficient without ſpeaking of any _ —_— a man ha 95+ (1. Cro. El. 845. Hob. 
5 is mute could not deliver a deed), and tradition is onely requiſite, then when the 246. Dy. 34. b. N. Ben. 75, 
words are contrarie to the act which is the deliverie, the words are of none effect, nox grod dice 1, * 4. Cro. El. 884. 1. Raym. 
tum, ſed gued fattum off inſpicitur. And hereof though there bath been [+] variety of opinions, 184.) O. 98. Dye 192. b. Dal 
t is the law now ſettled agreeable to judgements in former times, and ſo was it refolved [-I Tr. 43. Elis. inter Haukeſby 
the whole court of Common Pleas (3). But it may be delivered to a ſtranger, as an eſcrowe, & Lacher in the King's Bench. 
Cc. becauſe the bare act of deliverie to him without words worketh nothing (4). And this is the FI Il. 12, J R. in the Common 
ancient diverſitie [/] in our bookes, the record whereof I have ſeene agreeable with the reaſon 15 (s: 2 8 9357 va. 
of our old bookes(5). And as a deed may be delivered to the partie without words, ſo may a deed 3013. A H. 4. 2 (J Co. 2b. b, 
be delivered by words without any act of deliverie 6), as if the writing ſealed lyeth upon the 1, Leon: 140 2. Ro. Abr. 44) 
table, and the feoffor or obligor ſaith to the feoſfee or obligee, goe and take up the ſaid writing, 
it is ſufficient for you, or it will ſerve the turne, or take it as my deed, or the like words, it 
is a ſuflicient delivery (7): | 
Of deeds and their diſtinctions you ſhall reade excellent matter in antiquitie. [/] Carta- [t] Brac. lib. 2, fol. 34. b. Fleta 
rum, alia regia, alia privatarum ; et regiarum, alia privata, alia communis, et alia univerſitatis, lib. 3. cap. 14. 
Privatarum, alia de puro feoffamento et fimplici, alia de froffaments conditionali five conventionali, 
alia de recognitione pura, wel conditionali, alia de quicte clamantia, alia de confirmatione, Sc. Ver- 
ba intentioni non e contra debent inſerwire. 
Carta non eft [u] i ve/ſlimentum donationis. Carta non eff ni vetimentum orationis, Nemo [Cv] Fletalib, 6. ca, 28. 
tenetur armare adverſarium ſuum contra ſe. Scriptum eft inſtrumentum ad inſtruendum quod mens Bratton lib, 2. fo. 34. 
vll. Carts eff legatus mentis. [ww] Benigne ſunt fatiende interpretationes cartarum propter ] Brafton lib. 2, f 
fimplicitatem laicorum, ut res magis waleat quam percat. Nihil tam 5 eft naturali aqui- her Idem 1. 2. fo. * 15 
tai, quam voluntatem domini volentis rem ſuam ix alium transferre ratam habere. 


Re, verbis, ſcripto, conſenſi traditione 2 FH 3 Throgmorton's 


Jructura weſtes ſumere patta ſolent, 


Verba cartarum fortius accipiuntur contra proferentem. Generale diftum generaliter off intelli gen- 
dum, Verba debent intelligi ſecundum ſubjeftam materiam. Carta de non ente non valet, 

Note, the father may [a] make a deed to the wife of his ſonne, and fo is the law holden, f] 3. E. 2. Dower 126. 8. E. 2. 
for that the father's land by his aſſent is charged with a future freehold whereunto a deed is Dower 154. 6. E. 3. 3440. K. 3.43 · 
2 ; but to a dower ad offixm ecelefie no deed is requiſite. And here it is not well done | 
(of him that made the addition to our author) to vouche 44. E. 3. fo. 45. becauſe the author 
himſelfe vouched it not, for if he [5] meant to have vouched authorities, he would have z] 17 14,4. Dower 186. 14. H. 
vouched more than one in this caſe, and thoſe that [e] he vouched be would have cited truly, 3. Dower. 
but this caſe is miſtaken both in the yeare and in the leafe, for where it is cited in 44. E. 3. it (e] 2. E 2. Dower 12. Vid. Stat. 
is in 40. E. z. and where he faith it is fo. 45. itis fo. 43. Walid anno 13. E. 1. fo, 1& in 


An aſſignment of dower [4] either ad iam eccigiæ, or ex aſſenſu patris, may be made of _ 5 carta. 47. H. 3. 
more than a third part. But the ancient law was that no greater * could be made in 14] F. Nek. 150. p. Glanvil, 
thoſe caſes but of a third part, but leſſe he might, as it appeareth in Glanvill. b. 6. ca, 1. 2. 3. 


SeCt. 41. 
E7, apres Pmort A ND if after the death L eſt conclude a 


le baron el enter, of her huſband claimer aſcun au- 
et agree a aſcun tiel ſhe entreth, and agree ter dower per la com- 
dower de les dits to any ſuch dower of mon ley. () Wherein a di- 
dowers ad oftium the ſaid dowers at the _— wo — 
inmecele 
eceleſiæ, &c. dongue church doore, &c. then or er aferſu patri;, and a 
joynture 
Eliz. Cam. Scacc. the caſe of Fox and Markham. Vid. Ney fo. 112. n. 467. AB and C are bound jointly and ſeverally : the ſeal of 
Au torn off ; in debt againſt B he may plead non eſt factum. But if A B and C covenant ſeverally, and the ſeal of A is torn off, it 
wall not avoid againfl the others. 5. Rep. 24- Vide where by raſure of the deed the intereſt 1s loſt. Where a thing may paſs without 
deed, as in caſe 1 ment or leaſe, though the deed be raſed, the intereſ continues. H. 10. Car. B. R. Crook x. 8. Miller and Man- 
n But if leaſe by abbot and can vent be interlined by leſſer, the mtereſt is defliroyed. II. 9. Eliz. rot. 1056. Bendl. Arden and 
Mickell. Hal. MSS.—See further as to pleading en , fattum to a deed Sheph. Touchit. 74. and Vin. Abr. Faits, N. a. and as to 
raſure and alteration of deeds and breaking off ſeals Sheph. Touchſt. 68. 69. Vin. Faits, I. to Z. and Com. Dig. Fait, F. 
4 (1) 00 8 as to deeds, Perk. c. 2. ante 6. a. and n. 5. there. Sheph. Touchſt. c. 4. Vin. Abr. tit. Deeds and alſo tit. Faits, 
om. Dig. Fait. . 
(2) For the formal parts of a deed of feoffment, ſee ante 6. a. 
(3) In Mo. 697. there is an opinion of ſome judges in 39. Eliz. to the contrary ; but the authorities ſince are with lord Coke. 
See acc. Mo. 642. Noy 6. Hob. 246. 9. Co. 137. Sty. 251. 6. Mod. 218. 

(4) — Dy. 167. b. "Y 3 a 
(5). Nota, if dean and chapter ſeal a deed, it is their deed immediately z but if at the ſame time they make letter of attorney to deliver 
tt, this is not their deed till delivery. T. 21. Jac. B. R. rot. 662. — and Fulcher. Hal. MSS. As to the former point, ſee acc. 
Dav. 44. 2. Leon. 97. and Cro. Eliz. 167. and as to the latter point the caſe cited by lord Hale in W. Jo. 170. and Palm. 504. 
according to which the court was divided in opinion. ] 

(6) The obligor ſeals obligation, and throws it upon the table without other circumflances : this is not a delivery. But if he throws it 
towards the obligee, or if the obligee immediately takes it, and the obligor ſays nothing, it ts a delivery. M. 29. and 30. Eliz, Rot. 636. 
Staunton and Chambers. Hal. MSS.—See $. C. in Ow. 95. Cro. Eliz. 122. Dy. Ed. 1688. fo. 192. b. in marg. 

(7) Trin. 3. Eliz. Gibſen verſ. Tenant Bendl. u. 140. Hal. MSS,—Sece 8. C. in N. Bendl. 92. and Dy. 192.—Sce ſurther as to the 


delivery of deeds. Sheph. Touchſt. 57. Com. Dig. Fait A. 3. Vin. Abr. Faits I. and K. 
(8) Vid. 32. E. 1. Dower 126. 147,—Hal. MSS. L. 


Lib. 1. Cap. 5- Of Dower. Sect. 41. 


Doc. Pla. 149.) joynture or eſtate made to the ſhe is concl ; 
| nk cate 4. Co. 1. ee in ſatisfaction of her el eſt conclude de uded to 


1. Marize, Dyer 91. 31. E. 3. dower, for ohe of thoſe claimer aſcun auter claim any other dow- 


vcire, fac, 99. 2%: F. dowers being aſſented unto dower per le com- er by the common 
is a barre of the dower at 


fie comes bus, but worn... 0: 7 daſcuns law of any the lands 
ture was no barre of her fFerres ou tenements or tenements which 


dower at the common law. ö , 
e ſuerent a ſa dit were her huſband's, 


hath to à freehold cannot be haron. Mes fi el but if ſhe will, ſhe 


barred by acceptance of col- vit, el poit refuſer may refuſe ſuch dower 
laterall Cao (1). But a « P eft fe y 


woman cannot have a double iel dower ad oſtium at the church dore, 


_ ods — . 1 eccleſiæ, &c. et dongue & c. and then ſhe ma 
c, and at the common law i 
(Dy. 248. a. 317. 3.) for the wife of one huſband el poet r e endow fo be endowed after the 


can have but one dower. But /ongue le cours del courſe of the common 


ſince Littleton wrote, by the gmmon law. 
27. H. 8. cap. 10. ſtatute of 27. H. 8. if a joyn - FRO ley. 
| [4] 12. E. 2. Dower 148, 24. H. ture be made to La] the wife, according to the purvieu of that ſtatute, it is a barre of her dower, 
[ cap, 10. verſus finem, ſo as the woman ſhall not have both joynture and dower, and to the making of a perfect joyn- 


ture within that ſtatute ſixe things are to be obſerved. Firſt, her joynture by the firſt limita- 
(4- Co. 1. 3. Cro. Jam, 489.) tion is to take effect tor her life in poſſeſſion or profit preſently after the deceaſe of her huſ- 
band. Secondly, that it be for the terme of her oe lite, or greater eſtate, Thirdly, it muſt 
be made to herſelf, and to no other for her. Fourthly, it muſt be made in ſatisfaction of her 
whole dower, and not of part of her dower. Fifthly, it mutt either be expreſſed or averred to 
; be in ſatisfaction of her dower, And fixthly, it may be made either before or after marriage. 
(1. Sid. 3.) Concerning the firſt, if a man make a feoffment in fee of lands or tenements either before 
or after marriage to the uſe of the huſband for life, and after to the uſe of A for life, and then 
to the uſe of the wife for life in ſatisfaction of her dower, this is no joynture within the ſtatute, 
becauſe by the firſt limitation it was not to take effect in poſſeſſion or profit preſently after the 


death of her huſband. And albeit in that caſe A ſhould die living the huſband, and after the 


death of the huſband the wite entreth, yet this is no barre of her dower, but ſhe ſhall have her 
dower alſo (2), becauſe it is not within the ſaid ſtatute, and (as it hath been ſaid) by the com- 
mon law it was no barre of her dower (3). 2. It muſt be either in fee taile, or for terme of her 
owne lite, for an eſtate for lite or lives of one or many other, or to her for a hundred or a 
thouſand yeares, &c. if ſhe live ſo long, or without ſuch limitation is no barre of her dower, 


albeit they be expreſly made in ſatisfaction of her dower, Cauſu qua ſupra (4). 3. If an eſtate be 


made to others in fee ſimple, or for her life upon truſt, ſo as the eſtate remaine in them, albeit 
it be for her benefit, and by her aſſent, and by expreſſe words to be in full ſatis faction of her 
dower, yet is this no barre of her dower(5). The fourth is ſo plaine as it needeth not any example. 
5. A deviſe by will cannot be averred to be in ſatisſaction of her dower, unleſſe it be ſo expreſſed 
(3- Co. 25. 27.) in the will(6). 6. If the joynture be made before marriage, the wife cannot waive it and claime 
her dower at the common law, but it it be made after marriage, ſhe may waive the ſame, and 

Vide Vernon's caſe ubi ſupra, claime her dower(7). I have touched theſe points the more ſummarily becauſe they are reſolved 
fo. 2. b. at large with the reaſons thereof in Vernon's caſe 251 ſupra. So as to comprehend all in few 
| words, a joynture (which in common underſtanding extendeth as well to a ſole eſtate as to a 
joynt eſtate with her huſband) is a competent livelihood of freehold for the wife of lands or 

tenements, &c. to take effect preſently in poſſeſſion or profit after deceaſe of the huſband for 

the lite of the wite at theleaſt, it ſhe herſelte be not the cauſe of determination or forfeiture of 

Dyer 19. Eliz, 358. it. Which ſee more at large in Vernon's cafe #bi/upra. If a joynture be made to a wife of lands 
before the coverture, and after the huſband and wife alien by fine thoſe lands ſo conveyed for 

her joynture, ſhe ſhall not be endowed of any of the other lands of her huſband. But if the 

joynture had been made after marriage, notwithſtanding the alienation by the huſband and wife 

thereof by fine, yet ſeeing her eſtate was originally waivable, and the time of her election came 

not till after the deceaſe ot her huſband, ſhe may claim her dower in the reſidue of her lands. But 

| in the other caſe, the joynture of the wife made before marriage was not waivable at all, Now 
Brit * as the dower ad oftium ecclefice, and ex aſſenſu patris, is better for the wife, becauſe in reſpect of 
_ the certainty ſhe may enter, than the dower at the common law, where ſhe is driven to her 
reall action, and therefore Britton calleth dower ad oftium ecclefice, and ex afſenſu patris eſta- 

bliſhment of dower by the huſband and affignment of dower after his deceaſe (for nothing 


that is uncertaine is eſtabliſhed) : ſo a „ r (that hath the force of a barre of dower by 
the ſaid act of 27. H. 8.) is, as hath been ſui 


Leake & Randal's caſe, 4. Co. 4. 


aid, more ſure and ſafe for the wife than either dower 


ad 

(1) Rent granted by parol out of the ſame land, of which fbe is dowable, bars; not if out of other land. 1. Mar. Dy. 91. Sturge's c aſe. 
Hal, MSS.—See Cro. Eliz. 128. But though a collateral ſatisfaction is not pleadable at law in bar of dower, yet acceptance of 
a term of years, or of a ſum of money, or of any other kind of collateral ſatisfaction, in lieu of dower, is a good bar in equity. 
See Lawrence and Lawrence 2. Vern. 365. and note that lord Somers's decree againſt the wife in that caſe, which was after- 
wards reverſed by lord keeper Wright, and finally in the houſe of lords, was objected to, not on account of any doubt of 


dower's being barrable in equity by a collateral ſatisfaCtion, but merely becauſe the deviſe to the wife was not expreſſed to be» | 


in ſatisfaction of dower, See further as to bar of dower in equity by collateral ſatisſaction. 1. Eq. Cal, Abr. Dower B. and 


9. Mod. 1 52. 


(2) T. 20. Jac. Sherwell's caſe. Hutt. 51. accord. Hal. MSS. 

(3) But quere whether a court of equity will not confine her to one, and compell her to ele& which the will have. See the 
references in note 1. ſupra. and the caſe of Vlſett and Longdon cited in Jordan and Savage New Abr. Jointure B. 6. 

(4) Vid. M. 29. and 30. Eliz. C. B. Rot. 334. Dewiſe to the wwife for 7 years. Hal. MSS. 

(s] But though this may be true at law, yet it is now ſettled, that a truſt eſtate, being equally certain and beneficial as what is 
required at law, or even an agreement to ſettle lands as a jointure, is a good equitable jointure in bar of dower. See the caſe 
of Jordan and Savage reported in New Abr. Jointure B. 6. 

(6) 10. Eliz. Dy. 266. Hal. MSS.—But though a deviſe cannot at law be averred to be in ſatisfaction of dower, if 
the will is ſilent, yet ſometimes our courts of equity have been induced by ſpecial circumſtances to confider ſuch deviſes 
as a ſatisfation ; and it has therefore been decreed, that the wife ſhould make her election to waive her dower and accept un- 
der the will, or to waive the will and take her dower. In Lawrence and Lawrence 1, Vern. 463. lord chancellor Somers made 
ſuch a decree; becauſe he inferred an intention to give in bar of dower, from the teſtator's baving deviſed the reſidue 
of his whole eſtate to another. But this decree was reverſed by lord keeper Wright, and the reverſal was afterwards affirmed 
in the houſe of lords, and this is ſaid to have ſettled the doctrine. 1. Eq. Caf. Abr. Dower B. pl. 2, and ſee acc. Prec. in Chanc. 
133. Vin. Abr. Deviſe T. c. pl. 45. 2. Atk. 427. 3. Atk 8 436. See allo the caſe of Broughton and Errington adjudged in 
Dom. Proc. 8th March 1773, However, notwithſtanding the doctrine on which the caſe of Lawrence and Lawrence was nally 
decided, and the frequent reco nition of that caſe, deviſes have been ſince trequently deemed a ſatisfaction of dower, on ac- 
count of very ſtrong and ſpecial circumſtances ; as where allowing the wife to take a double proviſion would have been quite 
inconſiſtent with the diſpoſitions of the will. On this latter principle lord chancellor Northington is ſaid to have decided for 
a ſatisfaction of dower in the caſe of Arnold and Kempſtead, which was heard in July 1764, and lord chancellor Camden in the 
caſe of Villareal and lord Galway, which was heard ſoon after the former caſe,—(7) Though ſhe be within age ut videtur be can- 
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Lib. I. 


Of Dower. 


Sect. 42, 43. 


ad oftium eccleficz, or ex aſſenſu patris, for beſides it is as certaine as thoſe others, and ſhe may | 
enter into it, after the death of her huſband and not be driven to her action. She ſhall not Bract. 312. lib. 4. Britton ca, 15. 
be barred of her joynture albeit her huſband commit treaſon or felonie, as ſhe ſhall be both 
of her dower ad oftinm ecclefie and ex afſenſu patris by the common law. But now at 


this day by the ſtatutes of 1. 


37 


E. 6. cap. 2. and 5. E. 6. cap. 11. a wife ſhall not loſe any title r. E. 6. ca. 6. f. E. 6. ca. 17. 


of dower which to her was accrued, by the attainder of her huſband by any manner of murder (Poſt. 40. b.) 
or other felony whatſoever, But [a] if the huſband be attainted of high treaſon or peti 


treaſon ſhe 
force. 


| be [] barred of her dower at this day, fo long as that attaindrie ſtandeth in 


Vid. in the chapter of Gar- 


8 Stanford 195. b. 
ranty. Sect. 


Conclude, commeth of the [e] verbe concludo, which is derived of con and claudo to [c} Pl. Com. 276. b. per Walſk, 
determine, to finiſh, to ſhut up, to eſtoppe or barre a man, to plead or claime any other thing, 


Vid. Eſtoppell. 


T nota, que 
nul feme ſerra 
endow ex aſſenſu pa- 
tris en le forme a— 
vantdit, mes lou ja 


baron eſt fits et heire 


apparant a ſon pier. 


Quzre de ceux deux 
caſes de dowment 
ad oſtium Eccleſiæ, 
&c. fs la feme al 
temps del mort ſa 
baron, ne paſſe lage 
de ix. ans, ſi el avera 
dower ou non. 


T nota, que en 

touts caſes lou 
le certainty appiert, 
queux terres ou tene- 
ments feme avera pur 
fa dewer, la le feme 
poit entrer apres la 
mort ſa la baron ſans 
aſſignement de nul 
luy. Mes lou le cer- 
taintie ne appiert, ſi 
come dire endow 
de la tirrce part da- 
ver en ſeveraltie, ou 
del moitie felonque 
le cuflome de tener 


Sect. 42. 


AN D note, that no 
wife ſhall be en- 
dowed ex aſſenſu patris 
in forme aforeſaid, but 
where her huſband is 
ſonne and heire appa- 
rant to his father. Quæ- 
re of theſe two caſes of 
dowment ad eſtium ec- 
cl:ie, Sc. if the wife, 
at the time of the 
death of her huſband 
be not paſt the age of 


NN UL feme ſerra 


endowed, &c. of 


this ſufficient hath beene ſaid 
betore. 


Quæœre de ceux deux 
caſes de dowment ad oſti- 


um Ecclefie, &c. And 
it ſeemeth, that theſe dowers 
being made by aſſent, &c, that 
the ſame are good albeit ay 
wife be within the age o 
nine yeares, for Conſenſus 
tollit errorem, But without 
queſtion, a joynture made to 
her under or above the age of 


nine yeares, 18 good. 


9. yeares, whether ſhe 


ſhall have dower or no. 


Sect. 43. 
AND note, that in 


all caſes, where 
the certaintie appeareth 
what lands or tene- 
ments the wife ſhall 
have for her dower, 
there the wife may 
enter after the death 
of her huſband with- 
out aſſignement of any. 
But where the cer- 
tainty appeares not, as 
to be endowed of the 
3. part, to have in ſeve- 
ralty, or the moity ac- 
cording to the cuſtom 


T nota, que en 
touts caſes, &c. 

In all caſes, where the 
demand of the dower is 
certaine, as in caſe of dower 
ad oflium Eccleſie or ex aſ- 
ſenſi patris, there the wife at- 
ter the death ot the huſband 
may enter (1). But where the 
demand is uncertaine, as in 
writs of dower at the com- 
mon law, there albeit the 
thing it ſelfe be certain, yet 
ſhall ſhe not take it without 
aſſignement. As it a woman 
bring a writ of dower of 
three ſhillings rent, albeit ſhe 
ought to be endowed of one 
ſhilling, yet cannot ſhe after 
judgment diſtrein for twelve 
nce betore aſſignment (2), 
— the demand was un- 
certaine 


id. Sect. 693. 695. 667. 679- 


40. E. 3. 22. 43. 45+ E. 3. 4. 
20. E. 3. barte. 132. 
8. E. 2. Entry 75. 


(Ant. 34. b.) 


wot waive. Hal, MSS. -The important queſtion, whether a jointure on an infant before marriage may be waived, was not 
quite ſettled till the caſe of Drury and Drury, which was heard before lord chancellor Northington in Hillary 1. Geo. 3. The 
points determined by lord Northington in that caſe were, 1. that the ſtatute of 27. H. S. which introduced jointures, extends 
10 adult women only, infants not being particularly named; and therefore that notwithſtanding a jointure on an infant, ſhe 
may waive the jointure and elect to take dower : 2. that a covenant by the huſband that his heirs, executors, or adminiſtrators 
ſhall pay the wife an annuity for her life in full for her jointure and in bar of dower, without expreſſing that it ſhall be charg- 
ed on any particular lands or be ſecured out of lands generally, is not a good equitable jointure within . ſtatute : 3. that a wo- 
man being an intant cannot by any contract previous to her marriage bar herſelf of a diſtributive ſhare of her buſband's per- 
ſonalty in caſe of his dying inteſtate. From this decree by lord Northington there was an appeal to the houſe of lords, and 
after hearing the judges /eriatim on the queſtion, whether a jointure on an infant could be waived, on which they were di- 
vided in opinion, the decree was wholly reverſed. See the printed caſes in the houſe of lords of the year 1762. Before Drury and 
Drury the only judicial opinions as to the effect of a jointure on an infant were Sir Joſeph Jekyll's in Cray and Willis againſt its 
barring, and lord Hardwicke's in Leys and Price and in Harwey and Aſaley to the contrary, See Vin. Dower Q. 4. pl. 18. Bar- 
nad. Ch. Rep. 117. and 3. Ark. 607. 

(1) It ſeems, that though it be aſſig ned, the freehold is not in her till entry. 9. E. 3. 5. Hal. MSS. 

(2) But videtur, that after the third part ſet out by the ſheriff ſhe may enter immediately before the writ returned. Yet as to the da- 


mages the writ ought to be returned, becauſe another judgment is to be given. M. 19. Jac, B. R. Howard verſus ( . Vid, 
10. EI. Dy 278. Hal, MSS, © / 7 * 9 ] v 
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Lib. r. 


(1. Ro. Ab, 676.) 


Cap. 5. 


nants in common be, and the 


Of Dower. 


taine. And ſo it is if two te- en ſe veraltie, en tieſz to hold in ſeveraltie, 


Sect. 44, 45 0 


wife of one of them bring a £a/es 7/5 covient que in ſuch caſes it beho- 
writ of dower to be endow- ſa dower ſoit a [uy veth that her dower 


ed of a third of a moitie, 
and have judgement to reco- 
ver, yet cannot ſhe enter 


affigne apres le mort be aſſigned unto her 
baron; pur ceo que after the death of her 


without aſſignement, albeit 5% conſtat devant huſband ; becauſe it 


the aſſignement cannot give 


her any certainty becauſe Aſſignement, quel part doth not appeare be- 
her huſband's ſtate was in- es ferres ou Zene- fore aſſignement, what 


certaine, See more of this 
before ſection 39. 


ſa dower. 


ments el avera pur part of the lands or te- 


nements ſhe ſhall have 
for her dower. 


Sect. 44. 


Of this ſumcient hath beene ſaid before, and that in this caſe the wife cannot enter without 
Rf aſſignement. 


V ES , foient deux join- 
tenants de certains terre 
en fee, et lun alien ceo, que a luy 
giert, a un auter en fee, que 
prent feme et puis deviez en ceo 
cas la feme pur ſa dower avera 
le tierce part de la moitie que ſa 
baron ad purchaſe, a tener en 
common (come ſa part amoun- 
tera) oveſque lheire ſa baron, et 
oveſque lauter jointenant que ne 
aliena pas; pur ceo que en tiel cas 


Je dower ne poit eftre aſfſigne per 


metes et bounds. 


BET if there be two joyntenants 
of certaine land in fee, and the 
one alieneth that which belong- 
eth to him, to another in fee, 
who taketh a wife, and after dieth; 
in this caſe the wife for her dower 
ſhall have the third partofthe moi- 
tie which her huſband purchaſed, 
to hold in common (as her part a- 
mounteth) with the heire of her 
huſband, and with the other join- 
tenant, which did not alien; for 
that in this caſe her dower cannot 


be aſſigned by metes and bounds. 


Sect. 45- 


HE reaſon of this di- T eſt aſcavoir, ND it is to be un- 
verſity is for that the derſtood, that th 
Jjointenant, which ſurviveth, que la feme ne ſer wy er that the 


claimeth the land by the feoff- ra my endow de ter- wife ſhall not be en- 


ment, and by ſurvivorſhippe, 


which is above the title ot Fes ON renements, 7 * dowed of lands or te- 
dower, and may plead the /@ baron tient joint- nements, which herhuſ- 


$eoffment, made to himſelſe 


without naming of his com- 


ment oveſque un au- band holdeth joyntly 


pagnion that died, as ſhall be fer al temps de ſon with another at the 
id hereafter in his proper morant: mes lou i] time of his death: but 


place; but tenants in com- 


mon have ſeveral free-holds F1ent en common, au- Where he holdeth in 
and inheritances, and their fer ment eſt, come en common, otherwiſe it 


moities ſhall deſcend to their 
ſeveral heires, and therefore 


their wives ſhall be indowed, Vantdit. 


le caſe prochein a- is, as in the caſe next 


aboveſaid. 


Sect. 
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E T eft aſcavoir, que /i 

tenant en le taile en- 
daa Ja feme ad oftium 
Eccleſiæ, come eft avant- 
dit, ceo ſervera pur petit 
ou rien al feme ; pur ceo 
que apres la mort ſa ba- 
ron, {ſue en le taile puit 


entrer ſur le poſſeſſion la 
feme ; et iffint puit celuy 
en le reverſion ſi ne ſoit iſſue 
en le taile en vie, &c. 


A UX, home ſei; 
enfee fimple, eſte- 
ant deins age, endowa 
fa feme al huiz del mo- 
naſterie ou degliſe, & de- 
vie, & ſa feme enter, en 
ceo cas lheire la baron 
luy puit ouſter. Mes au- 
terment eſt (come il ſem- 
ble) hou la pier eſt ſeiſie 
en fee, & le fits deins age 
endow ſa feme ex aſſen- 
ſu patris, Je pier donque 
Meant de plein age. 


xs. il y ad un 
auter endow- 
ment, que eſt appel is 


dowment de la pluis la pluis beale. And this 


Lib. 1. Of Dower. 


Sect. 46. 


ND it is be underſtood, THE rea- 


ſon of 


that if tenant in taile this is, for that 
endoweth his wife at the tenant in taile 


church doore, as is afore- 
ſaid, this ſhall little or no- of 13 E. 1. 4+ 


is reſtrained by 
the ſayd ſtatute 


thing at all availe the wife; % conditio- 


nalibus, 


for that after the deceaſe And f did 
of her huſband, the iſſue ovr author take 


the law in his 


in taile may enter upon her lened read. 
poſſeſſion ; and ſo may he in ing, Here our 


the reverſion, if there be no 


iſſue in taile then alive. 


Sect. 47. 


LS O if a man ſeiſed 
in fee ſimple being 
within age, endoweth his 
wife at the monaſterie or 
church doore, and dieth, 
and his wife enter, in this 
caſe the heire of the huſ- 
band may out her. But o- 
therwiſe it is, (as it ſeem- 
eth) where the father is 
ſeiſed in fee, and the ſonne 
within age endoweth his 
wife ex aſſenſu patris, the 
father being then of full 
age, 


author's reaſon 
is & fine, and 


therefore ſuch 


an endowment is not to be made becauſe it is to no end. 


HE reaſon of 

this diverſitie 
is for that in the firſt 
caſe the huſband 
within age 1s ſeized, 
and there fore he be- 
ing within age can- 
not by a volunta 
act bind himſelt: 
otherwiſe it is, 
where he doth an 
act whereunto he is 
compellable by law, 
but in the latter caſe 
the father which 
giveth the aſſent, is 
ſciſed of the free- 
hold and inheri- 
tance, and the ſonne 
therein hath no- 
thing, and there- 
fore his heire ſhall 


not avoide it in reſpect of his intancy, 


Sect. 48. 


LSO there is ano- 
ther dower which 


T le Seignior de 
que le terre ef} te- 


called dowment de nusenchivalrieenter en 


beale, Et ceo eft come is in caſe where a man luy. 


en trel caſe, que home is ſeiſed of forty acres 


feifie de xl, acres de of 


terre, et ul tient vint deth twenty acres of 


les vint acres tenus de 


For he is not poſ- 
ſeſſed as a gardein againſt 


whom a writ of dower heth 
land, and he hol- untill he doth enter. Of the 


wardſhip of the body he is 
_ poſſeſſed beſore ſeiſure, be- 


cauſe 


Sect. 46, 47, 48. 38 


Vide dect , 194 


Vid. 9 H. 3 tit. dower 197. 


(Ante 34. a.) 
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Lib 1. 


(Ante 38.) 
Vid, le ſtatut. de bigamis cap. 3. 


[4] 44- E. 3. 13. 4. H. 6. 11, 
tanf, prer, 13. 6. E. 3. 15. 
16. E. 3. breve 657. Temps E. 1. 
breve 863. 11. E. 3 breve 473. 
45. E. 3. 5. 17. E. 3. 70. 1. H. 7. 
17. 4. H. 7. 1. 4. H. 7. aid le 
Roy 31. 38. E. 3. 13. 9. H. 6. 
6. b. 39. E. 3. 8. 8. E. 2. Dower 
169. 8. E. 2. breve 809. 22. E. 
4. Dower 16. (9. Co. 17.) 


8. E. 1. 52. 


SE J- 15. & 31. 38. E. 3.37. 
47 L. 3 9. b. 


Cap. 5. 


cauſe it is tranſitory, but he 
is not poſſeſſed of the land 
untill he enter becauſe it is 

rmanent. And therefore it 

e doth not enter, the heire 
within age may aſſigne dower 
as hath been ſaid, and as it 
appeareth afterwards, _ | 


Si en tiel caſe el port 
breve de dower envers 


le gardein en chivalrie. 
Albeit [a] the gardein in 
chivalrie or the grantee of 
the king of a wardſhip hath 
but a chattle during the mi- 
nority of the heire, and the 
woman ſhall recover a tree- 
hold in her writ of dower, 
yet after the gardein as is 
aforcſaid, hath entered into 
the land, that writ beth a- 
gainſt him, and not againſt the 
heire who is tenauc of the 
freehold, becauſe the law 
hath truſted the gardein to 
plead for the heire within 
age, and that is in his cuſtody, 
and alſo for his own particu- 
har intereſt, and by this diver- 
fity all the bookes be recon- 
ciled (1). So likewiſe it the 
gardein dic, the wile ſhall have 
4 writ of dower againſt Itis 
executors, and if there be 
two executors, and one of 
them alone take the profits, 
the writ of dower ſhall be 
maintained againſt him only. 
It a man be poſleſſed of the 
wardſhip of certaine land, 
either joyntly with his wite 
or in the right ot his wife, 
yet the writ of dower heth 
againit the huſband onely. 
Gardein in ſocage ſhall not 
endow herſelte % la pluis 
beale without judgement, as 
ſhall be ſaid hereatter, 


Le gardein en chi- 


valrie poit pleader. The 
authority of Littleton is di- 
rect that the gardein may 
plead this plea, But hereot 
arifeth two queſtions. Firſt 
whether it the heire be vou- 
ched by the tenant in the 
writ of dower in the gard of 
the gardein (2), whether he 
coming in as vouchee may 
plead that plea, "The ſecond 
is, whether it the gardein in 


Of Dower. 


acres de les dits xl. 
acres de terre dun per 
ſervice de chivalrie, 
et les autres vint a- 
cres de terre dun au- 
ter en ſocage, et prent 
feme, et ont iſſue fits, 
et moruſt, ſon ils e- 
fleant deins lage de 
xlili. ans, et le ſeig- 
niour, de que la terre 
eft tenus en chival- 
rie, entre en les xx. 
acres tenus de luy, 
et eux ad come gar- 
dein en chivalrie 
durant le nonage len- 
fant, et la mere de len- 
fant enter en le rem- 
nant, et ceo occupie 
come gardein en ſo- 
cage: i en tiel caſe le 
feme port briefe de 
dower envers le gar- 
dein en chivalrie, de- 
tre endow de les te- 
nements tenus per 
ſervice de chivaler en 
le court le roy, ou 
en auter court, le 
gardein en chivalrie 
putt plede en tiel caſe 
tout ceſl matter et 
monſtre coment la 
feme eſt gardein en 
focage, come devant 
eſt dit, et prie que 
fſerra adjudge per la 
court que le feme 
luy meſme endowera 
de le pluis beale de 
les tenements que e 
ad come gardein en 
focage folongue le 
value de le tierce part 


Sect. 48. 


the ſaid forty acres, of 
one by kmght's ſer- 
vice, and the other 
twenty acres of ano- 
ther in ſocage, and ta- 
keth wite, and hath if- 
ſue a ſonne, and dyeth, 
his ſonne being with- 
in the age of fourteene 
yeeres, and the lord 
of whom the land is 
holden by Enight's 
ſervice entreth into 
the twenty acres hol- 
den of him, and hol- 
deth them as gardein 
in chivalrie, during 
the nonage of the in- 
fant, and the mother 
of the infant, entreth 
into the reſidue, and 
occupieth it as gar- 
dein in ſocage. If in 
this caſe the wife 
bringeth a writ of 


dower againſt the gar- 


den in chivalry to be 
endowed of the tene- 
ments holden by 
knight's ſervice, in the 
king's court, or other 
court, the gardein in 
chivalry may pleade 
in ſuch caſe all this 
matter, and ſhew how 
the wife is gardein in 
ſocage, as aforeſaid, 
and pray that it may 
be adjudged by the 


court, that the wife 


may endow her ſelfe 
de le pluis beale, i. e. of 


the moſt faire of the 


tenements which ſhe 
hath as gardein in ſo- 
que 


(1) Nota Paſch. 1653; B. R. Ruled, 1. Grantee of xvardſbip of the body cannot aſſign dower ; but grantee or committee of award- 


ſhip of land may, though it be by court of wards. 2. Vet court of wards cannot afſign dower by commuſſion, but it ought to be by writ 


de dote atlignanda out of chancery. Accord. NI. 35. 36. FIZ. C. B. caſe of Viſcounteſs Bouden. 3. But leſſee ſor years of land by the 
guardian cannot ie doxwer.—4. But if the king leaſes the land during minority of the heir rendering rent, whether he be a committee 
to afſign dower dubitatur. Videtur quod non, but there ought to be dedimus vel committimus cultodiam. 2. E. 3 13. Huſband of 


| avard in right of his wife, and dauer againſt the huſband only. Nota H. 8. Jac. C. B. Nicholſon and Gower. 1. After full age ant 


before livery, dower lies againfi the heir, and cannot be aſſigned by the king. 2. Judgment in do cer againſl the heir in auardſbip jt all 
bind the heir, but not the guardian,—Hal. MSS. | 

(z) For voucher in wardſhip in dower.—-1. I/ the heir be in auardſbip of guardian in chivalry, though he be in auardſbip of many, 
there ought ts be voucker of ail having the heir in ward/hip, becauſe every one nay mate defence, and every one ſhall loje proportion» 
ably. But ſeveral writs lie againfl ſeveral guardians. 16. E. 3. Briefe 657.2. If the heir be in wardſhip of one or many guardians 


in ſocage, one may vouch the heir in war Pip or may wouck at large as it ſeems, and not as in wardſhip, becauſe the guardian has 
6 


the land only to the uſe of the infaut.—3. If t 


heir be in wardſ/hip of the demandant in chivalry he ought to vouck in warjhip of the de- 


mandant ; 
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Lib. t. Of Dower. Seect. 48. 39 | 


ue el claime daver cage, after the value of ſocage have not ſufficient, 
7 les tenements te- the third part which ſhe 2 = ral bs G 


nus en chivalrie per claimes by her writ of oy acres, and the lands hol- 
fa briefe de dower. dower, to have the te- . — 
Et fi la feme ceo ne nements holden by by parcels, »iz. to recover 
puit dedire, donques knights ſervice. And if five acres againſt the gardein 


: . 4 in chival and to retaine 
le judgement ſerra the wife cannot gainſay gre OE I in 2 i 36a. 5. F.3.41. Lib. 


fait, que le gardeine this, then the judgement firſt the gardein ſhall as well f. b. Dower el. 238. 2. 13. . 


. . . C : . 3 4+ b. 
en chivalrie tiendra ſhall be given, that the — Aer 
les terres tenus de luy gardein in chivalry ſhall nant. And as to the fecond 
durant le nonage len- hold the lands holden ſome sean, that the demandant 


: : a . in the writ of dower muſt have 
fant quit de la feme, of him during the no- ants in her hands to the va- 


; - it lue of her dower, fo as ſhe 
Se (1) maps - the pre rp N ſhall not be partly endowed 
| rom the woman, &c. againſt the gardein, and partly 
retaine in her owne hands. And they ſay, that the judgement ſhould be in part, that is, as to 
the land in ſocage in ſeveralty, and as to the land in chivalry to recover the third part, and 14. H. 7. 26. Keeble, (12. C.. 
compare it to the caſe in 8, E. 4. 3. that damages ſhall not be recovered, partly againſt the de- 25 126.) 
fendant in an appeale, and partly againſt the abettors, but entirely either againſt the one or the 
other. And Lattleton here putteth his caſe that the gardein in ſocage hath aſſets in value, 
and ſeeing it is a dower againſt common right, they old that ſhe muſt be entirely endowed 
either by Ferſelte againſt common right, or againſt the gardein according to common right, 
But [a] yet by the booke in 25. E. 3. 52, b. and others it appeareth, that the may in this very [a] 25. E. 3. 4. d. 4. E. 2. tit. 
caſe retaine for part, and recover againſt the gardein tor part (2). * _g= 1 RO. e 3G 
Gardein in chivalry [3] ſhall plead in barre of her dower, detainment, or eloigning of be f 3 8 
the body of the ward, becauſe his marriage doth appertaine unto him: and it the heire come 18] 9. E. ** Ly . K. 3. 12 
in [c] as vouchee, he ſhall plead the ſame plea. But he ſhall not plead detainment of the (Doc. pia 149.) 
charters, [4] becauſe the charters concerning the inheritance of the heire belong not to 7 17. E. 3. 58. 
the gardein (3). The gardein in chivalry [e] may aſſigne dower of the lands and tenements 4] * K. 35555 6. a 
he hath in ward, or if he aſſigne a rent out of thoſe lands in allowance of her dower, it is ſel 3 4 en = 
good, If the gardein in chivalrie aſſigne too much for her dower, the heire ſhall have a (F. x. B. 148. 149. 2. Inft. 467.) 
writ of Admeſurement by the common law(4). And fo [V] if the heire within age aſſigne, betore y] pa. ji. 4. 314. Reg. ori- 
the gardein enter, to the wife too much in the dower, the gardein ſhall have a writ of Ad- gin, 171. Flet. li. 5 ca. 22. 9. E. 
meſurement by the ſtatute of Weſt. 2. cap. 7. And if the heire within age, before the gur- 2- tit. Adel, 13. F. N. B. 149. 
dein enter into the land, aſſigne too much in dower, he himſelfe ſhall have a writ of Adme- 
ſurement at full age: and ſome have ſaid, that in that caſe he may have it within age. 
[g] But if the heire (before the gardein enter) endow the wife of more than ſhe ought, and [g] 7 R. 3. Admeſ. 4. F. N. f. 
the gardein aſſigne over his eſtate, his aſſignee ſhall have no writ of Admeſurement, becauſe 245: i. 
it was a thing in action. Alſo the heire ſhall have an [5] Admeſurement for the aſſignment [5] 7-R-2. ub.fu. F.N.B. 149.4, 
in the life ot his anceſtor, by the common law, [7] and a writ ot Admeſurement lyeth upon an D —— K. 
uſſignment in chancery. | 


Dongues le judgement ſerra fait que le gardein en chivalrie tiendra he 
les terres tenus de luy durant le nonage lenfant, quit de la ſeme, Cc. 


Judgement Judicium quaſi juris diffum, the very voyce of law and right, and 
therefore, judicium ſemper pro weritate accipitur, The ancient words of judgement are very 
lignificant, Confideratum eft, Ec, becauſe that judgement is ever given by the court up- 
on due conſideration had of the record betore them: and in every judgement there ought 
to be three perſons, actor, res, and judex, Of judgements ſome be finall, and ſome not fi- 
nall, whereof you thall read more hereatter. And now to returne to our author, it is mate- 
riall that theſe words (et catera) be explained at large, 5. Et quod preditta A (the deman- 2. F. 4. Dow. 76. 16. E. z. 
dant) capiat de terris hared” pradifi in caſlodia ſua exiflen' ad valentiam pred 3. partis cum per- Wat. 100. 45. E. 3. 6. 
tinen” tenend” nomine dotis ſuc pro pred” 3. parte ſuperius per eam petit 5), Now ſome are ot opinion, 
that upon this judgement the demandant may not in any fort endow herſelte of the land, be- 
cauſe the cannot do an act to herſelſe, but ſhe ſhall recoupe the third part of the profits upon 
her account, and be endowed againſt the heire at his full age(6). But obſerve what Litt. ſaith 
in the next ſection: but before you come to that, obſerve what priviledge the common law 

iveth 

mandant ; but if he be in wardſbip of the demandant in ſocage, there it is in the election of the 2 to vouch in avard/hip of the de- 
mandant. Regittr, Judicial. 54. But he may plead in bar and pray that ſhe ſhall be endowed de piuis beale as well as guardian in 
chivalry. 21. E. 3. 28. 25.E. 3. 21.—4. But if A laing 4 acres in ſocage and 2 acres in chivalry makes feoffment of 2 acres ee with 
warranty and dies, the heir within age, and dower is brought by the wiſe of A againfl the jeoffee, dubitatur, if he may vouch the heir 
in wardſhip of the guardian in chivalry only, or ought to vouch in wardſbip of the demandant and of guardian in 3 or if he ſhall 
vnly plead in bar that fbe may endow herſelf de pluis beale. But whether the x oucher be in wardſhip of guardian in chivalry only, or 
guardian in chivalry and demandant guardian in ſocage, the guardian ſhall turn all the loſt on the demandant as it ſeems. Reg. Judic. 
$4. 21, E. 3. 28. 25. E. 3. 51.—Hal. MSS. There 1s an obſcurity in the third part of this annotation by lord Hale, which 
the editor on tranſlating found himſelf unable to remove. See turther on the ſubje& in Hugh. on Orig. Wr. 166. 

(1) 5 * la feme poet endocuer lui meme de la pluis beale partie de les terres, qu cle ad come garden en ſocage a le value, &c. 

and NM, | 

(2) Vid. 2. E. 3. Vouck. 23. 13. E. 3. Judgment 166.— Hal. MSS. | 

(3) Vid. 9. Rep. 15. b. Ann Bedingfield"s neal, Mss. See further as to pleading detainment of charters. Hugh. Orig. 
Wr. 183. Vin. Abr. Deer L. M. and N. 

(4) See further as to Admeſurement of dower. Vin, Abr. Dower Q. a. and as to aſſignment in chancery, Hugh. Orig. Wr. 
171. New Abr. Dower D. 3. 

(5) 15. E. 3. Dower 69.— Hal. MSS. | 

(6) Where judgment ſhall be againſt heir and where againſt vouchee.— 1. Where the heir of the huſband it rouched as having aſſets in 
the /ame county, and the demandant acknowledges it, judgment ſhall be for the demandant againſt the heir, and that the ben ant ſhail go in 25 
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Lib. I, Cap. LY 


19. E. 3. Dow, 69. 16. E. 3. tit. 
Waſt. 100. 


Bract. lib. 5. 329. F. N. B. 7 8. 


if he has aſſets in the ſame county, and if not j udg ment againſt the tenant and for him over in value. But if it is agreed, that he has 
not aſſets in the ſame county, but only in a foreign county, then judgment ſhall be againſt the tenant, and for him over in value. 6. E. 3. 
11.2. If he has aſſets for part in the ſame county, vide conditional judgment for that part. 2. E. 3. Vouch. 213. 25. F. 3. 52.—3. If 
the tenant wouckes the heir of the huſband having aſſets in the ſame county, and the voucher is counterpleaded, or if the domandant dedit 
the aſſets, &c. then it ſeems judgment ſhall be for demandant immediately againfl the tenant and for him over in value. But it ſecms, that 
the demandant may pray conditional judgment, if the heir counterpleads the aſſets with warranty. Quzre axd vide 16. E. 3. Verck. 8 5. 
3. E. 3. Judgment 165. 18. E. 3. 38. 55.—4 But if tenant vouch I. S. who wouches the heir of the huſband having aſſets in tre [ame coun- 
ty, Hill no judgment conditional ſhall be given. 18. E. 3. 36. Contra 2. E. 3.7 ouch, 213.—Hal. MSS, See further Hugh. Orig. Vr. 163. 


" (1) A le walunve de le tierce partie des tenementez que le gardeyn en chevalerye ad, Sc. ad ceo. L. and M.—Roh,—P. and Red. 


Sect. 
ET nota, que apres tiel judge- 


ment done, la feme puit pren- 
der ſes vicines, et en lour pre- 
ſence endower luy meſme 2 metes 
et bonds de la pluis beale part 
de les tenements que el ad come gar- 
dein en ſocage(1), daver et tener a 
luy pur terme de ſa vie; et tiel 


dower eft appel dower de la pluis 
beale. 


And the judgement, wiz. Tenend" nomine dotis, proveth, that ſhe may have it for terme of 


her life, for every dower is for terme of life. 


Sect. 50. 
I U le judgement T nota, que tiel AND note, that ſuch 


dowment ne puit 
without ſuch a judgement, as #/Ze, mes lou le judge- be, but where a judge- 


appeareth before, 22 
0 


in ſoeage cannot en 


before (3). 
Ou en auter court. 


the lord of whom the land is 


holden. rant le nonage le en- during the nonage of 


Et ceo eft pur ſal- fant. 


vation del eſtate del gardein en chivalrie, durant le nonage de lenfant. 
For the heire (before the entre of the gardein) cannot plead the ſame plea, that the demandant 
ſhould endow herſelte de la pluis beale, And the reaſon of this dower de la pluis beale to be all 
of the ſocage land, was for advancement of chivalrie for the defence of the realme (4). 


SeCt. 51. 


This is manifeſt of itſelfe, and therefore needeth no explanation. 


ET ifint poyes veier cinque 

manners de dower, ſcilicet, 
dower per le common ley, dower 
per le cuſtome (5), dowwer ad oſtium 
eccleſiæ, dower ex aſſenſu patris, 
et dower de la pluis beale. 


(2) Que la feme ceo fuift faire. L. and M. Roh. 


(3) Dower de la fluis beale, being merely a conſequence of tenures b 
which converts ſuch tenures into ſocage. See 12. Ch. 2. c. 24. 


(4) Vid. 16. E. 3.88. She may recoup the third part of the profits on her oaun account, ut videtur, without judgment, Hal. MSS, 


(5) Beſides the books cited ante 33. b. as to dower by cuſtom, ſee Hugh. Orig. Wr. 160. Robinſ, Gave!k. cap. 2. New Abr. 


Dower K. Vin. Abr. Copyhold H. e. Com. Dig. Ce K 2. 


Of Dower. 


giveth to the land holden by knights ſervice, iz. that it ſhall not be diſmembered, but the 
whole dower taken of the lands holden in ſocage, and the reaſon is, for that knights ſervice is 
for the defence of the realm, which is pro bono publico, and therefore to be favoured, 


w her- ment eſt fait en le ment is given in the 
ſelfe, as likewiſe hath bin faid court le roy, ou en au- king's court, or in ſome 
ter court, &c(2). et other court, &c, and 
That is by writ of right of ces % per ſalvation this is for the preſerva- 
dower in the court of the del eſtate del gar- tion of the eſtate of the 
heire, if he have any, or of deine in chivalri du- gardein in chivalrie, 


y knighr's ſervice, is virtually aboliſhed by the ſtatute, 


Sect. 49, 50, 5. 


49- 
ND note, that after ſuch a 
judgement given, the wife 

may take her neighbours, and in 

their preſence endow herſelfe by 
metes and bonds, of the faireſt 
part of the tenements which ſhe 
hath as gardein in ſocage, to have 
and to hold to her for terme of 
her life; and this dower is called 
dower de la pluis beale. 


dowment cannot 


the infant. 


ND fo you may ſee five kinds 

of dower, viz. dower by the 
common law, dower by the cuſ- 
tome, dower ad oſtium eccleſie, 
dower ex: afſenſu patris, and 
dower de la pluis beale. 


Seat. 


| 
ö 


7 E 
E „ 
* 


„ U 
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4 TT. 5 : 


Lib. 1. 


ET memorandum, 
que en cheſcun 
caſe, lou home prent 
feme , de tiel e- 
ate de tenements,&c. 
ifſintgue liſſue, que il 
ad per fon feme, poit 
per poſſubilitie enhert- 
ter meſmes les tene- 
ments de tiel eſtate 
que la feme ad come 
heire al feme, en tel 
caſe apres le mort 4a 
feme il avera meſmes 
les tenements per 
le curtefie de Angle- 
terre, et auterment 
nemy. 


Of Dower. 


Sect. 5 2. 


AN D memorandum, 
that in everie caſe 
where a man taketh a 
wife ſeiſed of ſuch an 
eſtate of tenements, 
&c. as the iſſue, which 
he hath by his wife, 
may by poſſibility in- 
herit the ſame tene- 
ments of ſuch an eſtate 
as the wife hath, as 
heire to the wife; in 
this caſe after the de- 
ceaſe of the wife, he 
ſhall have the ſame te- 
nements by the curte- 
fie of England, but 
otherwiſe not: 


Sect. 52, 53. 


VEnorandum. This 
word doth ever betoken 
ſome excellent point of lear- 
ning, which our author hath 
uſed in other places, as ap- 
peareth 1h the margent, 
The matter hereof hath bih 
partly explaned in the chap- 
ter of Tenant by the — 


It a man [a] taketh a wife 
ſeiſed of lands | 


40 


Set. 234-301. 335- 


(Ante 2g. b.) 


ſa] 21. E. 3. 9. 11. H. 7. 3. H. 


or tenements 7. 17. Stamf. 195. 27. E. 3 77. 


in fee, and hath ifſue, and after 46. E. 3. Petit. 30. 26. All. p. 
the wife is attainted of felony * 13-5: 4: 8. 


ſo as the iſſue cannot inherit 
to her, yet he ſhall be tenan 
by the curteſſe, in ref] 

of the iſſue which he had be- 
fore the felonie, and which 
by pofſibilitie might then 
have inherited. But if the 
wite had been attainted of fe- 
lonie before the iſſue, albeit he 
hath iſſue afterward, he ſhall 
not betenantby the curteſie (i). 


Come heire al feme. 


This doth implie 92 a ſecret of law, for except the wife be actually ſeiſed, the heire ſhall not 


{as hath been ſaid 


not be tenant by the curteſie of a ſeiſin in law. 


ET auxy en cheſ- 

cun caſe lou le 
feme prent baron 
ſeiſie de tiel eflate des 
tenements, &c. iſfint 
que fi per poſſibulitie 
i puiſſoĩt happer, 
que fi le feme avoit 
aſcun iſſue per la ba- 
ron, et que meſine liſſue 
puiſſoit per poſſibilitie 
enheriter meſmes les 
tenements de titel 
eftate que le baron ad, 
come heire a le baron, 
de tiels tenements el 
avera ſa dower,et au · 
terment nemy. Car 


(x) See ante 29. b. n. 4. and Vin. Abr. Curte/y. H. 
(2) See 8. Co. 36. a. where 11. H. 4. 11. and 40. E 


Sect. 54. 


AND alſo in every 
caſe where a wo- 
man taketh a huſband 
ſeiſed of ſuch an eſtate 
in tenements, &c. ſo as 
by poſſibilitie it my 
happen that the wite 
may have iſſue by her 
huſband, and that the 
ſame iſſue may by poſ- 
ſibilitie inherit the 
ſame tenements of 
ſuch an eſtate as the 
huſband hath, as heire 
to the huſband, of 
ſuch tenements ſhe 
ſhall have her dower, 
and otherwiſe not. For 


make himſelfe heire to the wife (2): and this is the reaſon that a man ſhall 


Sint que ſi per po 
fibilitte il puit hap= 
per que le feme avoit aſ+ 


cun iſſue per ſon baron. 
. per.ſo a hundred 
eures old, or that the huſ- 

nd at his death was but 
foure or ſeven yeares old(3), 
ſo as ſhe had no poſſibilitie to 
have ifſue by him, yet ſeeing 
the law ſaith, that if the 
wife be above the age of nine 
ears at the death of her huſ- 

nd, ſhe ſhall be endowed, 
and that women in ancient 
times have had children at 
that age, whereunto no 
woman doth now attaine, 
the law cannot judge that 
impoſſible, which by nature 
was poſſible, And in my 
time, a woman above three- 
ſcore yeares old hath had a 
child, and ideo non definitur 


in 


[5] $. co. 34 in Paine's caſe, 


12. H. 4. 2. 7. H. 6. 11. 1a 


(1. Ro. Abr. 675) 


. 4: 9. are cited to prove this dotrine. See alſo ante 11. b. where it is ad- 


vanced as a general rule, that he, who claims by deſcent, muſt make himſelf heir to the perſon laſt aFually ſeiſed. See further 
ante 14. b. 15. b. and n. 3. in 11. b. W. Jo. 361, and Blackſt. Law Tr. $vo ed, vol. 1. p. 180, 


(3) de ante 33. a. 


Lib. r. 


(Ante 37- a.) 


(F. N. B. h. 150. Ante 32. 3.) 


5. E. 3. Voucher 249. 8. E. 3. 
AT. 293. 4. H 6. 24. F. N. B. 
149 


0 6 


the wife ſhall be endowed, 


Cap. 5. 


in jure, And for the huſband's 
being of ſuch tender yeares, 
he hath habitrm, though he 
hath not potentiam at that 


rime, and therefore his wife 
ſhall be endowed, 


Et que meſme liſ- 
ſue 2 per palſibi- 
litie inheriter meſmes 


les tenements, Ce. 
A man ſeiſed of land in ge- 
nerall taile, taketh wife, and 
after is attainted of _ 
before the ſaid ſtatute of 1. E. 
6. the iſſue ſhould have in- 
herited, and yet the wite 
ſhould not have bin endowed: 
for the ſtatute of W. 2. ca. 1. 
relieveth the iſſue in taile, 
but not the wife in that caſe (i). 
But at this day, if the huſ- 
band be attainted of felony, 


and yet the iſſue ſhall nc: in- 
herit the lands which the 
father had in fee ſimple. It 
the wife elope from her huſ- 
band, &c. ſhe ſhall be barred 
of her dower, as hath beene 


nements. 


inherit (3). 


Of Dower. 


i tenements ſont dones 
aunhomeet ales heires 
que il engendra de 
corps fa feme, en tiel 
caſe la feme nad riens 
en les tenements, et 
le baron ad eſtate 
forſque come donee 
en eſpeciall taile. Un- 
core ſi le baron devy 

fans iſſue, meſme la 

feme ſerra endow de 
meſmes les tenements, 
pur ceo que liſſue, que 
el per poſstbilitie puiſ- 
fort aver per meſme le 
baron, puiſſoit enhe- 
riter meſmes les te- 

Mes fi la 

feme deviaſt, vivant 
ſa baron, et puis le ba- 
ron priſt auter feme, 

ſaid (2), and yet the iflue ſhall ef moruſt, ſa ſecond 
feme ne ſerra my en- 
dow en ceſt caſe, cau- 
ſa qua ſupra. 


Sect. 5 4. 


if tenements be given 
to a man, and to the 
heires which he ſhall 
beget of the bodie of 
his wife, in this caſe 
the wife hath nothing 
in the tenements, and 
the huſband hath an 
eſtate but as donee in 
ſpecial taile. Vet if the 
huſband die without iſ- 
ſue, the ſame wife ſhall 
be endowed of the ſame 
tenements; becauſe the 
iſſue, which ſhe by poſ- 
ſibilitie might have had 
by the ſame husband, 
might have inherited 
the ſame tenements. But 
if the wife dyeth, living 
her husband, and after 
the husband takes an- 
other wife and dieth 
his 2. wife ſhall not be 
indowed in this caſe 
for the reaſon aforeſaid. 


Sect. 54. 


You may eaſily perceive by the context that this ſhaft came never out of Littleton's quiver ot 
choice arrowes (4), and therefore I will leave it. Onely for ſtudents ſake I will referre them to 
5+ E. 3. Voucher 249. 8. E 3. Al. 393. 4. H. C. 24. F. N. B. 149. 


V OTA fi un home ſoit ſeiſie 
de certaine terres et priſt 

un feme, et puis aliena meſme la 
terre oue garrantie, et puis le fe- 
or et le feoffee deviont, et le feme 
e le feoffor port un action de do- 
wer envers le iſſue le feoffee, et il 
vouch theire le feoffor, et pendant 
le ' voucher et nient termine, la 
eme le feoffee port ſon action de 


dower envers le heire le feoffee, 
et demaunda la tierce part de ceo 


OTE if a man be ſeiſed of cer- 
taine lands, and taketh wife, 

and after alieneth the ſame land 
with warrantic, and after the feof - 
for and feoffee dye, and the wife 
of the feoffor bring an action of 
dower againſt the iſſue of the fe- 
offee, and he vouch the heire of 
the feoffor, and hanging the vou- 
cher and undetermined, the wife 
of the feoffee brings her action of 
dower againſt the heire of the 
feoffee, 


wm") 12+ H. 4. 3. by Hankford.—Hal. Mss. See further as to loſs of dower by the huſband's offences ante 37. a. Poſt 392. b. 


ugh. Orig. 

(3) See ante 32. a. 
(3 

(4) 
on by P. 


r. 156. and Vin. Abr. Dower Q. 6. 


See another inſtance, where the iſſue ſhall inherit and yet the wife ſhall not be endowed, in Perk. ſect. 317- 
1 54. is neither in the edition by L. and M. nor in the Roh. edition. It appears to have been fjcſt added in the edi- 


Lib. t. Of Dower. Sect. 55. 41 
de que ſa baron fuit ſeifie, feoffee, and demand the third part of 
et ne voile demaunder le tierce that whereof her huſband was ſeiſed, 
art del eux deux parts de and will not demand the third part 
gue ſa baron ſuit ſeiſie; uit of theſe two parts of which her huſ- 
adjudge, que el navera judge- band was ſeiſed; it was adjudged, 
ment tanque lauter plee fuit that ſhe ſhould have no judgement 


determine: untill ſuch time as the other plea 
were determined, 


Sect. 55. (4 


Fr notd que AND note, Vaviſor HIS is alſo of the 
| g R . 0 new addition, et ca- 
Vaviſour dit, faith, that if a man %% % hee opinie; for it is 
que fi un home ſoit be ſeiſed of land and _— in law, * OW 
. . 8 at the common law ou 
ſeifie de terre et fait committeth felony, and „ e 6. 
felonie, et puis alien, after alieneth, and af- gainſt the feoffee. For to Vide geg. 546. Vide eins 
et puis eft attaint, ter is attaint, the wife stem and retaine men from cp, 109. 1. l. Bra gon title Evi- 
committing of treaſon or fe- dens, I. 4. fo. 397. 30. 311. 
la feme avera bone ſhall have a good action tony, the law hath inflited Stant. pl. cor, 194. 19g: 
action de dower en- of dower againſt the wn 3 * _ 
IO in Ot rreaion 
vers le feoffee : mes teotfee : but if it be eſ- — "1. He ſhall loſe his 
| foit eſthete al roy, cheated to the king, or life and that by an infamous 
ou al ſeignior, el na- to the lord, ſhe ſhall death of hanging betweene 


G heaven and the earth, as un- 5 
vera breve de dower, not have a writ of do- worthy in reſpect of his of- Britton fol. 15. cap. g. 


et ſic vide diverſita- wer. And ſo ſee the fenceofeither. 2.His wife, that 

. j | . ; is a part of himſelfe, (et erunt 
tem, et quzre inde difference, and inquire e due in carne una) ſhall (Poſt 392. b.) 
legem. what the law is herein. loſe her dower. 3. His blood 

| is corrupted, and his children 
cannot be heires to him, and if he be noble or gentle before, he and all his poſterity are by this 
attainder made ignoble. 4. He ſhall forfeit all his lands and tenements; And $5. all his goods vide Sect. 746. 
and chattels, and all this is included by the law in the judgement, 2xod /uſpendatur per col- 
lum. But this is not intended of all felonies, but of felony by ſtealing of goods above the va- (1. Leon. 3.) 
lue of xii. pence, and not of petit larceny under the value (2). So as the woman ſhall loſe her 
dower as well againſt the feoffee as againſt the lord by eſcheat. And fo it was reſolved in a M. 4. & 4. Ph. & Mar, Ro. 760. 
writ of dower brought by Mary Gates late wife of John Gates, who after the coverture had in- in com. banco, 8, E.4.20. 12.H. 
feofted Wiſeman in fee, and after committed high treaſon, and was thereof attainted, that the 4 3% 
wife ſhould not be indowed againſt the feoffee, and in that caſe it was reſolved, that ſo it was 
at the common law in caſe ot felony (3). And it is to be underſtood, that the wife ſhall not only Bracton lib, 4. fol. 31. 
loſe her reaſonable dower at the common law for the felony of her huſband, bur alſo her a 
dower ad oftitm cccleſiæ, and ex afſenſu ne (4), for felon * after the dower aſſigned, and 
dower by cuſtome alſo (g). And the reaſon of all this is yeelded byLittleton himſelfe in the chap- 
ter of Warranties, ſection 746. to the end that men ſhould be afraid to commit felony. But at vide Sed. 746. Britton cap. de 
this day the wife of a man attainted of felony (as often hath been ſaid) ſhall be endowed by Homicide, fo. 15. Bracton lib. 4. 
torce of the ſtatutes in that caſe provided. fol. 308. & Feta ubi ſupra, & 
And it appeareth by Britton, Que fem de homicide ne teigne nul doxver de tenants que lour fuit Britton ubi ſupra. 

nſſigne per lour barons, ſo as the wife of a felon attainted by the common law was difabled 
to recover dower ad oftium eccleſæ, and ex afſenſu patris, as well as her reaſonable dower 


— the common law gave her. See in Bratton many barres of dower as the law was then 


Cu A Fx: 


(1) Sect. 55. is not in L. and M. nor in Roh. but is in P. and the ſubſequent 8 But outlawwry in treſpaſs doth not 
bar. 3. E. 3. 7. 41. Hal. MSS. (z) 8. C. acc. Dy. 140. b. and N. Bendl. 55. But Dyer obſerves, yet nota that the land aliened 
' before the treaſon committed wwas not ſubject to any forfeiture or You! ; and adds, that Brown ſerjeant fuit walde iratus propter ju- 
dicium prediftum. Allo in Sav. 54. there is a caſe of attainder of the huſband for treaſon, in which two judges for the reaſon 
mentioned in Dyer were inclined to Vaviſour's opinion ; but the caſe of Sir John Gates's wife being cited, the court held that 
the demandant was not intitled to dower. In this latter caſe the wife afterwards had dower ; but then it was allowed to her 
on account of the reverſal of her huſband's attainder, See 3. Inſt. 315.—(4) Here lord Coke expreſsly makes dower ex aſenſi 
Patris, as well as the dowers at common law and ad offium etcle/iz, liable to be defeated at common law by the huſband's treaſon 
or felony. Ante 37. a. But ſome have inclined to think, that the 5. & 6. E. 6. c. 11. which fo far repeals the 1. E. 6. c. 2. 
and revives the common law as to take away the wife's dower in caſe of treaſon by the huſband, doth not extend to dower ex 
Aſenſu patris; This will appear from the following extract from a valuable manuſcript, which has been already ap ag Ar wr 
that dowwer ex aſſenſu patris all not be loft by the flatute of av atthinder of the huſband for treaſon ; for the wife is in by the father 
and not by the huſband, and if action be broaght for the land, it ſhall be againfl the huſhand and wife. Contra of dower ad oſtium ec- 
cleſiæ. Quzre tamen of the former caſe ex aſſenſu patris. MSS. Comment. on Littl. pen. Edit.—In Plowden's Queries 181, a like 
—— is ſtarted as to the effect of the huſband's attainder of felony on dower ex aſſenſu patris before the 1. E. 6. c. 2. changed 
the common law, and ſaved the wife's dower ; but Mr. Plowden argues againſt the wife. See further ante 35. b. where lord 
Coke mentions, that according to ſome opinions the wife loſt dower ex aſſenſu patris, if after aſſent the father was attainted 
of treaſon or felony.—(5) In Winch 27. there is a looſe note of a caſe, in which, notwithſtanding the 1. E. 6. c. 2. for preſerv- 
ing dower in caſes of treaſon or felon by the huſband, Winch inclined to think, that attainder of the huſband for felony pre- 


vented the wife's dower, where the wife of a copyholder for life was dowable by cuſtom. But the reaſons of this opinion, whick 
ſeems ſtrange, do not appear, y 


Lib. 1. Cap.6. Of Tenant for life. Sect. 86. 
CHAP, 6, Sect. 56. 


Tenant a terme de vie. 
U pur terme de ENANT pur ENANT for 
2 Ls dun auter T terme de vie T term of life is, 


{Cro Ja. 200. $54.) home. Now it is to be un- %, lou home l:fſa where a man letteth 

BraA, lib. 2. ca. 5. & ca. 9, ſol. derſtood. that if the leſſee in ] 

26. Fleta lib, 3, ea. 12. Britton gent oe 0: 3 1 fo terres ou tenements lands or tenements to 

ol. $;. Gracton lib. 4. fo. 170. thut caſe dieth living Ce/fy que | 

Vide bed. Wm. ie (that is, he for whote lite 2 un auter pur another for terme of 
the leaſs was ds} a — terme de vie le leſ- the life of the leſſee, 
rit en tret all hold the lan 
during that other man's life, ee, ou pur terme or for terme of the life 
and he that ſo entreth is with- de die dun auter of another man. In 


in Littleton's words, viz. 4 home, en tiel caſe le this caſe the leſſee is 
want ra anuter wie, and ſhall 


fa] Vide Ie Deane de Worceft, be [a] puniſhed for waſte as te- leſſee en tenant a tenant for terme of life. 
caſe, 6. Co. 37. 27. AM. 31. nant pur auter wit, and ſubject ferme de die. Mes But by common ſpeech 


39- E. 3. 1. 27. H. 6. Recog- to the payment ot the rent re- . 
nizance, Statham pl. me. 38. forved* aud je in law called an Per common parlance he which holdeth for 


. 6. lib 2. fo. 9. . . 
. © 3 (Vaugh, 189, occupant (1) (occupans) becauſe celuy que Fient pur terme of his owne 


390. Cro. El. 40%.) his title is by his firſt occu- . es | . 
9 47 don, Ane co ir tenen r terme de ſa vie de- life, is called tenant 


is owne life grant over his meſne, eſt appel te- for terme of his life, 


eſtate to another, it the gran- nant pur terme de ſa and he which holdeth 
tee.dyeth there ſhall be un oc- . . f f ther? 
[5] 27; AT. ede & PL um. cant In like manner it is Die, et ceſtuy que tient for terme of another's 


28. b. in Colthorft's caſe tit, of an eſtate created by law [5]; pur terme dauter life, is called tenant 
Barre 303. (Cro. Jam. 201. Mo. for if tenant by the curteſie or 


234 Cro. Bliz. $7. Mo. G64- Tenant in dower grant over vie, eſt appel tenant for terme of another 
his or her eſtate, and the gran- PUT ferm dauter vie. mans life. 
tee dieth, there ſhall be an o- | 
cupans (2). But againſt the king there ſhall be no occupant, becauſe nullum temprs occurrit regis 
And therefore no man ſhall gain the king's land by priority of entry. There can be no occu- 
pant of any thing that lyeth in grant(3), and that cannot paſſe without deed, becauſe every occu- 
pant mult claime by a gue gate and averre the lite of Ce? que vie. It were [e] good to prevent 
e Littleton 167. 17. H. 4. 42. the incertainty of the eſtate of the occpant to adde theſe words, (to have and to hold to him 
#7. E. 3. 48. 39. E. 3-25. 7.H. and his heires during the lite of Ce gze oe) and this ſhall prevent the occupant, and vet the 
4. 46. 8. H. 4. 15. Dier 8. E- leſſee may aſſigne it to whom he will, or if he hath already an eſtate for another man's lite 


= n _ : — without theſe words, then it were good for him to alligne his eſtate to divers men and their 


Poſt 239. a.) * heires during the lite of Ce” gue wie (5). 
[4] Brad. lib. 4. fo. 222. 231. Note that [4] to every tenant for lite, the law as incident to his eſtate without proviſion 
2.32. & vid. fo. 136. 17. of the party giveth him three kinde of efovers, (that is) houſbote which is twotold, viz. Ho- 


* lib. 4. ca. 19. 55 27+ werinm &dificandi et ardendi, ploughbote that is effoverium arandi, and laſtly, haybote, and that 
48. b.“. IN K. 4 5 — is eftoverinm claudendi, and theſe eſtovers muſt be reaſonable, efoveria rationabilia, And theſe 
II. 6. 46. 10. E. 4. 3. F. N. B. the leſſee may take upon the land demiſed without any aſſignement, unlefle he be reſtrayned 


280. 4. Co. 86. $7. in Luttrel's by ſpeciall covenant(6), for modus et conventio wincunt legem. Bote in the Saxon tongue, and - 


caſe, overs in the French in this caſe are all of one ſignification, that is, to have compentation or ſa- 

(11, Co. 46.) tis action for theſe purpoſes. Ffovers commeth of the French word ober. And the fame 
eſtovers that tenant for lite may have, tenant for years ſhall have. 

_Vide Sect. 38 r. You have perceived, that our author divides tenant tor lite into two branches, viz. into 


tenant for terme of his own life, and into tenant tor terme of another man's lite: to-this 
may be added a third, viz. into an eſtate both for terme of his one lite, and tor terme of ano- 

ther man's life. 
Roſſe's caſe, g. Co. 13. As if aleaſe be made to A to have to him for terme of his own life, and the lives of B and 
(5. Co. 9. b. C, tor the leſſee in this caſe hath but one treehold, which hath this limitation, during his 
owne lite, and during the lives of two others. And herein is a diverſity to be obſerved be- 
tweene ſeveral eſtutes in ſeveral degrees, and one citate with ſeveral limitations. For in the 
firſt, an eſtate tor a man's own lite is higher than tor another man's lite, but in the ſecond it is 
not. As if A be tenaut tor lite, the remainder or reverſion to B tor lite, A may ſurrender to B 
tor 
(1) Who ſhall be oecupant.— A makes leaſe to B for ene hundred years, and afterwards oufls him and makes leaſe to C for the life of 
D, B re- enters, C dies: B jhall not be occupant againfi his will, for fo his term would be drowned. II. 6. Jac. C. B. Rawwlm's caſe.l, / 
fee for another's life makes leſſee at will, adhs continues in pefſeſion after the death of his lefſor : he is an occupant. If A leſſee for another 
life makes leſſee for years, who is peſſeſſed, and A dies, it ſeems that lifſee for years ſhall be oecupant againſt his own will, though he 
got i not enter; but if the leſſee P years makes leaſe at will, and then A dies, leſſee at will ſoall be occupant, though he claims to the uſe 
of the leſſee for years, or though lejſee for years enters on leſſee at aui and claims to be eccupant. But riding over the ground to hunt or 
hawk doth not make an occupant. Vid. Dy. 328. H. 15. Jac. B. R. Rot. 356. Stellicorn and Hayes, ant NI. 10. Jac. Badr. n. 6. Cham- 
berlain and Ewwer. A le ſie for life of B makes leſſee to C for 20 years, rendering 51. C makes leaje to D for 10 years, rendering 31. A 
dies: D is occupant, yet he ſhall pay the rent of 31. to C and C fball pay the rent of 51. to D, for D's term is prevented from merging 
by the interyement reverſion in FA but D has the freehold in reverſion expectant en C's term and the rent incident to it. Hal. MSS. See 
Stellicorn and Hayes in 2. Ro. Rep. 123. and Cro. Jam. 554. and Chamberlain and Ewer in 2. Bulſtr. 11+ 2. Ro. Abr. 11. E. 
p: 3- 4. and Palm. 42.—(2) In fome books it is rnd” that there cannot be an occupant of eſtates created by law, without 
iſtinguiſhing between a general and a ſpecial occupant. Cro. Eliz. 58. 1. Bulſtr. 135. 2. Ro Rep. 123 Probably the affertion was 
meant to be confined to the former, for as to the latter the authorities ſeem decitive in favour of the heir's taking as ſpecial oc- 
cupant if named in granting over curteſy or any other eſtate created by law. See 27. All. pl. 31. Plowd. 28. and 886. and 
Palm. zz. But even the doctrine againſt general occupancy of eſtates created by law comes merely from perſons arguing as 
counſel, who neither explain why ir mould not be, nor cite any authorities except 15. E. z. Fitzh. Abr. Scire facias pl. 17. 
which n foreign to the purpoſe.—(3) Lord Hale adds, vr of a copyhald. Hal. MSS.--Sze acc. 2. L. Raym. 1000. and the 
reaſon why in 6. Mod. 66. As to things lying in grant, lord Coke in mentioning them mult be underſtood to mean general oc- 
cupancy only, for he writes in another place, that if ei are named in the grant ot a rent pur autre wie, they ſhall take, though 
2 this was doubted. See Polit 388. Dy. 186. d. 1689. in marg. 1. Built. 155. Mo. 62 5. 664. and Godb. 172.—(4) Vid. M. 
44. 45- Eliz. B. R. Salter's caſe. Rent granted to one, his executors and adminifiraters pur autre vie, and the grantre dies; it ſhall not 
goto the adminiſtrator as Hecial occupant, but determines by the death unleſs there has been an aſſignment. Hal. MSS. See 8. C. in 
ro. Eliz. 901. Noy 46. Yelv.g. and Mo. 664. See alſo 5. P. acc. 2. Ru. Abr. 151. G. pl. 3. However ſome have thought that 
executors and adminiltrators if named in the grant might take an eltate pur axtre wie, though a freehold, even before the 29. Ch. 
2. C. 3. and 14. G. 2. c. a0. by which they are now intitled. See 3. Atk. 466. The authority relied on is Dy. 328. b.—(5) The 
title by general occupancy is now univerſally prevented by the 29. Ch. 2.c.3. (12. and the 14. G. 2. c. 20. l. 9. The fult ſtatute 
enacts, that eſtates pur autre wie ſhall be deviteable, and if not deviſed chargeable in the hands of the heir as aſſets by deſcent, 
where the eſtate falls on him as {ſpecial occupant ; and if he is not intitled as ſuch, ſhall go to the grantee's executors or admi- 
niſtrators and be aſſets. On this ſtatute a doubt aroſe, whether it operated further than by making ſuch ettates deviizable and 
aſſets for debts ; and in one caſe it was adjudged, that the adminiſtrator took the ſurplus of ſuch eftates aſter payment of debts, 
if not deviſed, for his own benefit as in the place of a general occupant. See 12. Mod. 103, This gave occaſion to the ſecond 
ſtatute, which expreſsly makes the ſurplus in caſe of inteſtacy diſtributable as perlonal eltate. Sce further as to OCCUPANCY 2. 
Blackſt. Comment. 258. an elaborate argument by lord chief juſtice Vaughan Vaugh. 187, Vin. Abr. Occupancy and Hates R. 
ws jy Dig. Effates Fi and New Abr. Eſtate for lije B —(6) But ofirmative vena do not rain. 28. H. *, Dy. 19.— 
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Lib. 1. Of Tenant for life. Sect. 56. 42 


for the eſtate of B for terme of his own life is higher than an eſtate for another man's life : (Ante 31. b. poſt 273 8998 
and therefore if tenant for lite infeoffe him in the remainder for life, this is a ſurrender, and no 24+ E. 3. 32. K 6 - 30. Aff. p. 
forteiture. And albeit an eſtate for terme of a man's own life be but one freehold, yet may ſe- 3. 7? E. 3. Sur, 3. (t. Co: 
verall freeholds in certaine caſes be derived out of the ſame, whereof our bookes are very plen-— 

tiful, and wherewith you may diſport your ſelves tor a time. As if tenant for life maketh'a ,, R. 2. Dow. 96. J. H. 6. 3. 
leaſe by deed, or without deed, to him in the remainder, or reverſion, in taile or in tee, for per Cur. 18. E. 4- 48. (2. Ro: 
the term of the life of him in the rem, or reverlion, and after he in the remainder taketh wite Abr. 497. Poſt 335. a) 

and dieth, his wite.ſhall not be endowed, tor tenant for life ſhall enjoy the land again, for for- 

feiture it cannot be, for he in the rem. was party, and ſurrender it cannot be, for that his 

whole eſtate was not given (1). | 

The beire maketh a leaſe tor life, reſerving a rent, againſt whom the wife recovereth her 3. H. 8.4. 
dower and dieth, the leſſee ſhall have the land againe tor his lite, and the rent is revived; 

So it is, if tenant for life take huſband and by deed indented they make a leaſe to him in 
the reverſion for the life of the huſband, reſerving a rent, this is neither forfeiture, nor ab- 
ſolute ſurrender, for the cauſe aforeſaid, and the reſervation is . 

B ſeiſed of lands in fee, taketh to wife If. and inteofte C in tee, who takes Alice to wife: C 
dieth, Alice is endowed; B dieth, If. recovereth dower againſt Alice and dieth, Alice ſhall en- 
joy the land againe during her lite (2), 

A and [a] B joyntenants, A for lite, and B in fee, joyne in a leaſe for life( 3), A hath a re- [a] 2. H. g. 7. 13. H. 9, 
verſion, and ſhall joyne in an action of waſt (4), 18. E. 2. tr. 8: f. F. N. B. 


Tenant for [5] lite, and he in the reverſion joyne in a leaſe for life, it is ſaid, that they ſhall [3] 27. H. 8. 13. 13. H 
9 


29. AM. p. 64. 
8. E. 2. A. 393. 45. E. 3. 13. 


15. 
5 . 
7.15. 
joyne in an action of waſt, and that the leflee tor lite ſhall recover the place waſted, and he in 22, H. 6. 24. 17. F. 3. 9. b. 
reverſion, dammages (5). 
It a man — 06 an eſtate to a woman dum ſola fuit, or durante viduitate, ot quam din ſe he- [e] 35. H. 6. 25. 26. E. 3. 69, 
ne geſſerit, or to a man and a woman during the coverture, or as long as the grantce dwell in ſuch 14. . 2. Grant. 92. 3. E. 3. 15. 
a houſe, or ſo long as he pay x l. &c. or untill the grantee be promoted to a benefice, or for any 14. H. 8. 13. 
like incertaine time, which time, as Bratton faith, is /c-prs indeterminatum: in all theſe caſes, BraQon lib. 4. fo. 207, Fleta 
if it be of lands or tenements, the leſſee hath in judgment of law an eſtate for life determinable, lib. 3. ca. 12. (1. Ro. Ab. $45.) 
if livery be made; and it it be of rents, advowſons, or any other thing that lie in grant, he 
hath a like eſtate for lite by the delivery of the deed, and in count or pleading he fhall alledge 
the leaſe, and conclude, that by force thereot he was ſeiſed generally tor terme of his life (6). 
It a man make a leaſe of a mannor, that at the time of the leaſe made is worth xx l. per annum, (6. Co. 35. b.) 
to another until c. l. be paid, in this caſe becauſe the annuall profits of the mannor are incer- 
tain, he hathan eſtate tor lite, if livery be made determinable upon the levying ofthe c. l. (7) But 33. AF. p. 2. (Plow. 273.) 
if a man grant a rent of xx |. per annum untill c. l. be paid, there he hath an eſtate for five yeares, 
for there it is certaine, and depends upon no incertainty. And yet in ſome caſes a man ſhall g, Co. 94. b. Manning's cafe. j. 
have an incertaine intereſt iu lands or tenements, and yet neither an eſtate for lite, for yeares, H. 7: 13. 27. H. 8. 5. 14. H. 8. 
or at will (8). As if a man by his will in writing, deviſe his lands to his executors for payment 13. 21. Aff. p. 8, 
of debts, and untill his debts be paid; in this cate the executors have but a chattell, and an in- 
certaine intereſt in the land untill his debts be paid; for if they ſhould have it for their lives, 
then by their death their eſtate ſhould ceaſe, and the debts unpaid, but being a chattell, it ſhall 
go to the executors of executors for the payment of his debts: and ſo note a diverſity be- 
tweene a deviſe and a conveyance at the common law in his life time; And tenant by ſta- 
tute merchant, by ſtatute ſtaple, and by Elegir, have incertaine intereſts in lands or tenements, 
and yet they have but chattells, and no frechold, whoſe eſtates are created by divers acts of par- 
lament, whereot more ſhall be ſaid hercafter. And fo have gardians in chivalry which hold 
over tor ſingle or double value incertaine intereſts, and yet but chattells. 
It one grant lands or tencments, reverſions, remainder, rents, advowſons, commons, or the Vid ſet, 381. 7. AM. Pl. r. 
like, and expreſſe or limit no eſtate, the leſſee or grantee (due ceremonies requiſite by law being 13. El. Dyer 300. 
pertormed) hath an eſtate tor lite(g). The ſame law is of a declaration of a uſe (140). A man „. E. , 23- (8. Co. $5. b. Poſt 
may have an eſtate for terme of lite determinable at will; as if the king doth grant an office to 233. a.) | 
one at will, and grant a rent to him tor the exerciſe of his office for terine of his lite, this is de- 
terminable upon the determination of the otlice. 
A, tenant in fee ſimple makes a leaſe of lands to B, to have and to hold to B for terme of life, Vide ſect. 381. (1. Ro. Abr. 346.) 
without mentioning tor whoſe lite it ſhall be, it ſhall be deemed tor terme of the lite of the leſſee, 
tor it ſhall be taken moſt ſtrongly againſt the leflor, and as hath beene ſaid, an eſtate for a man's 
owne lite is higher than for the lite of another (11). But if tenant in taile make ſuch a leaſe 
without expteſſing for whole lite, this ſhall be taken but for the lite of the leſſor, for two reaſons. 
Firſt, when the conſtruction of any act is lett to the law, the law which abhorreth injury (Poſt 183.) 
and wrong will never ſo conſtrue it, as it ſhall work a wrong: and in this caſe, if by conſtrue- 
tion it ſhould be tor the lite of the leſſee, then ſhould the eſtate taile be diſcontinued, and a new 
reverſion gained by wrong: but it it be conſtrued for the lite of the tenant in taile, then no 
wrong is wrought, And it is a generall rule, that whenſoever the words of a deed, or of the 
parties without deed may have a double intendment, and the one ſtandeth with law and 


right 
(1) f. E. 3.15. Vid. 41. Af. 2: A tenant for life, remainder to B in tail, remainder to C in fee ; A enſeoffi E and his wife and their 


= 


keirs B dies without ifſue ; now there is a forjeilure, and C may enter. Hal. MSS. 
(2) Hic fol. 21. Hal. MSS, 
(3) 13. F. 4. 4. Dy. 237. So of a gift in tail. 38. E. 3. 7. Hal. MSS; 
(4) And the grit ought to be ad exhæredationem B. 13. E. 2. Brief 83 5. Hal. MSS. 


1 * +6 7-9. P. 43. Eliz. C. B. D. D. a. 4. But if the leaſe be without deed it is a ſurrender. 10. H. 7. 3. 1. Rep, Bredon's caſe. 

(6) A leaſes to B till A makes I. S. baily of his manor : ed a freehold. H. 47. El. Butler and Ridgely. Vid. 1. Rep. Bredon's 
caſe ren? granted to A jor die of Bor C 21 ſo long live. Fon gre f an eftate with ſuch conditional limitation, it ought to be pleaded 
with the limitation, and continuance ſbould be averred ; for otherwiſe it fails. Vid. Dy 192. Hal. M88. | 


(7) But feoffment to the uſe of A for life, remainder to the uſe of B his executors and aſſigns till ten ſ ounds ſhould be levied out of the pro- 
fits, ruled to be a chattel. Hal. MSS, * Je oe . ' 


(8) Plowd. Comment. 273. Hal. MSS, 33 
5 (9) is. A. 52 3- But if termor for years deviſes his houſe generally without ſhewing what efate, the whole term paſſes. 14- Eliz. 
Jy. 307. Hal. . ; 
(10) 21. H. 8. 5. by Shelly. Hal. MSS. 


(12) Vid. 8. E. 3. 3. Aleſce for life makes leaſe to B and C, on condition that if they die leaving A, then the land ſhall revert to A with- 
Ee 22 — 128 certain in the grant. All the gate paſſes under the condition, for in præcipe 4 was not received on default of 
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Lib. 1. Cap. 6. Of Tenant for life. = Sect. 575. 


4. E. 2. W. ft. 11. #7. E. 3. 7. right, and the other is wrongfull and againſt law, the intendment that ſtandeth with law 
(Mo. 358. 363. Poſt. 276, a.) ſhall be taken. 

Secondly, The law more reſpecteth a leſſer eſtate by right, than a larger eſtate by wrong, 
as if tenant for life in remainder diſſeiſe tenant for lite, now he hath a tee ſimple ; but if te- 
nant for lite die, now is his wrongfull eitate in tee by judgment in law changed to a rightfull 
eſtate for lite. 


19 H 6. 7. H. 4. 32. 6. E. 3. — p he : L 
17. 7. E. 3. 66. 18. E. z. 7.4 be for one yeare, for that retainer is according to law, Vide 23. E.3. cap.1. &c (i). To ſhut up 


23 k. 3. c. 1. Ec. 11. H. 4.44. this point it hath been adjudged, that where tenant in taile made a leaſe to another for terme 

*. I. 1 ., of lite generally, and after releaſed to the leſſee and his heires, albeit betweene the tenant in 
raile and him a fee fimple paſſed, yet after the death of the leſſee the entry of the iffue in taile 
was law füll; which could not be, it it had been a leaſe for the lite of the leflee, for then by the 
releaſe it had beene a diſcontinuance executed (2). But let us now returne to Littleton. 


Sect. 57. 


HIS and the reſt 6 : . "OP i 
that follow in this T en aſcavoir AND it 1s to be un 


chapter concerning the de- que i J ad te derſtood, that 
ſcription of feoftor and te- fegffor et le feoffee, there is feoffor and 


_ mon 4 _ any donor et le donee, le feoffee, donor and do- 


vident. leſſor et le leſſee. Le nee, leſſor and leſſee. 

Et eft aſcavoir que feoffor eft properment Feoffor is properly 
il y ad le feoffor, et lou home enfeoffa un where a man enfeoffes 
le feoffee, &c. Vile ſect. a. auter en aſcuns ter- another in any -lands 


Where a light touch is given reg on tenements en Or tenements in fee 
who may purchaſe, Now 


ſomewhat is to be ſaid, who Fee /irple, celuy que ſimple, he which ma- 
have ability to enteofte, &c. f/f le feoffment eft keth the feoffment is 


and may be a feoffor, donor, 


leflor, dc. Whoſoever is dit. Apel. Je2f0urs et ce- called the feoffor, and 
_ by = Na yg ay 4 luy a que le feoffment he to whom the feoff- 

| to take, is diſabled to inteofte, 3 . . 
3 $. 0575 Five &c. But many that have 5 eft fait, 74 appel feof- ment 18 made, 18 called 
4.4. 39. 6. pacitic to take, have no abili- fee. Et le donour eft the feoffee. And the 
Fi tie to infeolte, &c, As men at- properment low un donor is properly 


tainted of treaſon, felony, . L 
or of a preenunire, aliens ſiome done certaine Where a man giveth 


borne, the king's villaives, ferres ou fenements Certaine lands or tene- 


al . h bet . 
8 — mat a un auter en le taile, ments to another in 


ſtatutes of pramenire, after celuy que fiſt le done taile, he which maketh 
the offences committed (3) it % appel le donor, et the gift is called the 


attainders enſue, ideots, mad- 
men, a man deate, dumbe, und celuy a que le done eſt donor, and he to whom 


blinde trom his nativity, a fait eſt appel le do- the gift is made is cal- 


feme covert, an infant (4), a 
mae by e ks nee. Et le leſſor eſt led the donec. And 


ments, &c. of theſe may be a- properment lou un the leſſor is properly 


voyded, But an hereticke , 
though he be convicted of be- home leſſa a nn auter where a man letteth to 


>. H. 5. ca, 7. which is repealed, refie, a leper removed by the certaine terres ou te- another lands or tene- 
Dock. and Stud, lib, 2. c. 29. king's writ from the ſociety „ehents pur terme ments for terme of life 


of men, baſtards, a man : 

deafe, dumbe, or blinde, fo de vie, ou pur terme or for terme of ycars, 
that he hath underſtanding des ans, ou a tener a or to hold at will, he 
and ſound memory, albeit he „ . vs ff ich Lech 
expreſſe his intention by Doll,, C j) ‚ que f WHIC ; maxret the 
fienes, villains of a common le leas eſt appel leſ- leaſe is called leſſor 5 


for 


(1) Mr. Barrington calls this'a f eſed ſtatute, becauſe the intervention of the commons is not mentioned; and the introduc 


toy part ſeems to juſtify the oblervation ; for the tale is like that of an ordinance of the kmg in council, the words being 
that the king cum prælatis nobilibus et feritis et alus five afſftentibus dehbrrationem habuit et traftatum; de quorum unaninmi confilty 
ordinawvit, See Obſervat. on Ant. Stat. zd ed. 206. However the 23. E. 3. appears to have been always treated as a ltatute, and 
Fitzherbert, in his commentary upon the writ founded upon it, calls it by that name. Fitzh. Nat. Br. 167. B. 


(2) That is, if the leaſe was for the life of the leſſee it would be x diſcontinuance for life, and the tenant in tail would 
thereby raiſe in himſelf a new reverſion in fee, and the releaſe, by paſſing ſuch new reverſion in fee to the diſcontinuee, would 
merge his eſtate for life and make it a fee executed ; which enlargement of the eſtate for lite would proportionably enlarge the 
diſcontinuance for life, and ſo make it a diſcontinuance in fee as much as it the fett conveyance by the tenant in tail had been 
lor that eſtate. See further on this ſubject Poſt ſect. 620. 


(3) As to conveyances made by felons or by offenders againſt the ſtatutes of premunire between indidt ment and attainder, ſee 


W. Jo. 217. Cro. Cha. 172. and Will. vol. 1. part 2, page 219. 


(4) There is an important difference between the deeds of femes covert and infants. Thoſe of the former are alwavs void ; 
but thoſe of the latter are ſometimes void, and ſometimes only voidable. As to the diſtinftion between </9id and wordable in tie 
cale of deeds by infants, ſee a caſe in Burr, 4. part 3. vol. 1794, in which the court held z'conveyance by leaſe and relcaſe by an 
infant to be voidable only. See further Polt ſect. 2 59. ; 


It a man retaine a ſervant generally without c—_— any time, the law ſhall conſtrue it to 
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Of Tenant for life, 
and hee, to whom the 
leaſe is made, is called 
leſſee. And every one, 
which hath an eſtate 
in any land or tene- 
ments for term of his 
owne or another man's and chapters, maſter or 


life, is called tenant of 8 of any — . 
on, vicar, or any other hav- 
freehold, and none ing ſpirituall or eccleſiaſ- 
other of a lefler eſtate _ N = alfo to be 
. avoyded, [5] and all the ſaid 
oa have a freehold : bodies politique or corporate, 
ut they of a greater are by the ſtatutes of the 
eſtate have a free- cealmdiſabledto make any con- 
hatd's '£ ko in 6 verances to the king, or to any 
Old; for ne in fee other, as it hath been adjudg- 
ſimple hath a free- f 
hold, and tenant in 
taile hath a freehold, 
&c. 


Lib. 1. 


rſon before entrie, or the 
ike may infeoffe, &c. 

[a] All teoffments, gifts, 
grants, and leaſes by bi- 
ſhops, albeit they be confirm- 
ed by the deane and chap- 


leas eft fait, eft ap- 
pel leſſee. Et cheſ- 
cun, que ad eſtate en 
aſcun terres ou tene- 
ments pur terme de 
ſa vie ou pur terme 
dauter vie, eſt ap- 
pell tenant de frank- 
tenement, et nul au- 
ter de meindre eſtate 
poit aver franktene- 
nent: mes ceux de 
greinder eflate ont 
ſranktenement; car 
ceſtuy en fee imple 
ad franktenement, et 
celuy en le taile ad 
franktenement, &c. 


or halls in either of the Uni- 


made ſince Littleton rote (i). 
It is provided [e] by the 


nullus liber Homo det de catero 


quam ut de reſiduo terre ſue 
poſſet ſuffcient” fieri domino fe- 
od; ſorvitium ei debitum quod pertinet ad feodum illud. Upon which att I have heard 

queſtion [4] made, whether the feoſtment made againſt that ſtatute were voydable or no, 
and ſome have ſaid that the ſtatute intended not to avoyd the teofiment, but implicite to 
direct the tenure, r. that the tenant ſhould not inteofte another of parcell to hold of the 
chief lord (that is of the next lord) but to hold of himſelte, and then the lord may diſtreine 


in everie part for his whole ſervice without any prejudice unto him. But this opinion is againſt: 


[e] the authoritie of our bookes, and againſt the ſaid ſtatute of Magna Charta. For firit it is 

in 10. H. 7. that as well betore the ſtatute as after, a tenant which held two acres might 
have aliened one of the acres to hold of him, and notwithſtanding the lord might have diſ- 
trained in which of the acres he would tor his whole ſervices : and reaſon teacheth that before 


Tect. 57. 


ſtatute of Magna Charta, quod 


amplius alicui de terra ſua, 


43 


L=] 32. H. 8 cap. 23. 1. El. not 
printed. 13. El. ca. 10. 14. El. 
ca. 11. 18. EI. ca. 20. 1. J. 
cap. 3. 


ter, by any of the colledges 


verſities, or elfewhere, deans ' 


[4] 4. Co. 76. 120. 5. Co. 6. 14 
Co. 37 it. Co, 6-. 
Magdalen Colledge cate, Vide 
Leſt. de W. 2. ca, 41. 


ed : which ſtatutes have bin - 


[c] Magna Charta cap, 42. Mir- 
' ror Cap, 5. Se, 2. Glanvil lib. 
7. Ca, 1. Bratt. lib. 1. Brit, 88. 

&c. Fleta lib. 3. cap. 3. 


4] Vide an excellent declaration 
erect inter adjudicat' coram Re- 
ge. Trin. E. f. fol. 2. in Thelau. 
Nott. & Derb. 


6 % 


ſe] Bract. lib. 1. 10. Hy fol, 
10. b. 33. E. 3. Avowry 255. 
S.amf, prer, fo. 29. 8. E. 4. 12. 


that ſlatute a tenant could not have aliened parcell to hold of the cluete lord; for the 


ſeignory of the lord was entire, for the which the lord might diftraine in the whole or in 
any part, and which the tenant by his owne act cannot divide to the prejudice of the lord 
to barre him to diſtraine in any part for his ſervices, as he ſhould doe, if he ſhould 
enfeoffe another of parcell to hold of the chiefe lord. Bur the tenant might have 
made a feoffment of the whole to hold of the chiete lord, for there no prejudice inſued 
to the lord (2). Others have ſaid, and they ſaid truely, that the intention of the ſtatute was 
that the tenant could not alien parcell (which might turn to the prejudice of the lord) with- 
out his afſent, and this appeareth cleerly by the mirror. And by this ſtatute the king 
tooke benefit to have a fine for his licence, before which ſtatute no fine for alienation was 
due to the king. For it is [/] adjudged that for an alienation in time of Henry the ſecond, 
no fine was due, and it appeareth in our bookes, that it an alienation had beene made before 20. 
II. z. no fine was due to the king tor alienation (3). Now it is to be obſerved, that oftentimes 
for the better underſtanding of our bookes, the adviſed reader muſt take light from hiſtorie and 
chronicles eſpecially tor diſtinction of times. And therefore Matthew Paris (who in his chroni- 
cle reciteth MagnaCharta) (4) teſtifieth that king Henry the third by evill counſell (and eſpeci- 
ally, as the truth was, ot Hubert de Burgo then chicte juſtice) ſought to avoyde the great 
charter firit granted by his father king Joka, and afterward granted and confirmed by — 
ſelte in the ninth of Henry the third, for that as he ſaid king John did grant it by dures, and 
that he himſelte was within age when he granted and confirmed it, But ſoraſmuch as after- 
wards the ſaid king Henry the third in the twentieth yeare of his raigne, at what time he 
was nine and twentie yeare old, did grant and confirme the ſaid great charter, for that cauſe 
to put out all ſcruples is the twentieth yeare of Henry the third named, albeit in law the king's 
charter granted in the ninth yeare of Henry the third, was of force and validitie notwithſtand- 
ing his nonage, tor that, in judgement of law the King, as king, cannot be ſaid to be a mi- 


Mirror cap. g. Sect. 2. Fleta lib. 

3. cap. 3. 

[f] 26. A. p. 37. 20. Aſſ. p. 

17. 20 E. 3. Avowry 126. 34 E. 
.C. 15. Vide Stamf. 29. 30. 

Libs. Paris Walüngham 37. 39» 


Vide 5. H. 3. Mordanc. 53, 
Magna Charta there vouched, 
which was the charter of King 


* for it was cited befure 9. 
+ Jo 


nor 
(2) And in caſe of corporation aggregate, as dean and chapter, the leaſe is void againfl the dean who makes the leaſe. M. t1. Car 
B. R. Lloyd and Gregory. But it 15 otherwiſe in the caſe of a ſole corporation, jor there it is void only againſt the ſucceſſor M 44. Eliz: 


C. B. Saunders caje. Hal. MSS.—See the obſervation on the cale of Lloyd and Gregory Poſt 45. a. 


As to conveyances by cor- 


porations before the reſtraining ſtatutes, fee Poſt 44. a. and 103. a.—(2) This aſſertion has been controverted, as repugnant tothe 
teudal notions of alienation, and inconſiſtent with any reaſonable conſtruction of the ſtatute quia emptores terrarum. Wright's Ten. 
155. Dalrympl. Hiſt. Feud. Prop. 80. and Sulliv. Lect. 418. In fact the hiſtory of our law with reſpect to the powers of alienation 
betore the ſtatute of quia emptores terrarum is very much involved in obſcurity. See Bract. lib, 2. cap. 19, where, the autbag 
inquires, I ille, cui datum efl, rem datam ulterius dare poſſet. See alſo Bratt. Iib. 2. cap. f. and Staundt. Prerogi cap. 7-w(3) Nara 
Jor ſeiſure of ſerjanties aliened without licence, it ſeems that it was the ancient law, Vid. Roger Hoveden 733. I was one of the 
articles inter capitula corona R. 1. de ſerjantiis alienatis and ſo it fill continues. Clauſ. 7. Johann, m. 11. precepl ts / py OR 
theinagia et dengagia tent. de honore Lancaſter alienat. poſt primam coronation. H. 2. Vid, T. 2. E. 1. Coram rege Gilbestus de 
Clare comes Gloucelter impeached for alienation made to his father. Vid. 24. E. 3. 71. ſpecial cuſlom to alienate without licence. Vi- 
detur per Rot. Parl. 29. E. 3. n. 18. qucad other tenures than ſerjanties the prerogative began in the time of Edward the Fir. Nota 
2 that the flatute of quia emptores takes away licences and pardons of alienations in caſe of tenure of à ſuljalt. Yet {* 1. 
4. 4- recordare longum for cuſtom of the honor of Glouceſter and Rot. Yarl. 38. H. 6. n. 29. pro ducatu Cornubiæ ubi fac — 
tom. Rot. Parl. 8. E. 2. m. 3. in ſcedula pendente dorſo. Accord eſt et aſſenſu per archeveſques eveſques abbes priores couates 
** et barons et autres du realme in parlement le roy ſummons a Weſtminſter octab. Hill. 8. E. z. que eus deſoremes nul fine de- 
mandront ne prendront des frankhomes, pur entrer terres et tenements que ſont de leur fee, ine totes voyes que per ti 

* feoffments ils ne ſoient pas eloignes ds leur ſervices ne leur ſervices dedits.“ Hal. Mes. From lord Hale's obſerving, tha 
'the crown's right of ſeiſure for alienation of ſerjanties without licence fill continues, it ſeems, that his note on the ſubjeRt was 
written before the 12. Cha. 2. c. 24. which converts tenures by knight ſervice into ſocage and takes away fines of alienation, 
ve Poſt, 43. b. n. 2.—(4) Nota pro carta de MSIE” ha regis Johann. proclamata 19. Junii 27. Johang. apud __ 
; mede 


Libr. Cap. 7. Of Tenant for yeares. Sect. 58, 


nor, for when the royall bodie politique of the king doth meete with the narurall capacity in 
one perſon, the whole bodie ſhall have the qualitie of the royall politique, which is the greater 
and more worthy, and wherein is no minoritie (1), For, ome majns traut ad ſe grod off minus, 
And it is to be obſerved, that no record can be tound, that either a licence of alicnation was 
20. Aſſ. Pl. 17, by Skipwith. ſued, or pardon for alienation was obtained for an alicnation without licence at any time be. 
fore the twentieth yeare of Henry the third, and it is holden in the twentieth of Edward the 
third, that a licence for alienation grew by this ſtatute. 
Now in the caſe of a common perſon it was the common opinion, that if the tenant had ali. 
ened any parcell contrary to the ſaid act, that he himſelte was bound by his owne act, but that 
Britt. fo. 28. $8. 186. 18. 245, bis heire might have avoyded it; and in the king's caſe many held the ſame opinion. For 
247. Prer. Regis ca. 7. Fleta lib. Britton ſaith, Ne coxnts, nc barons, ne chivaler, ne ſerjeants, que teignont en chiefe de nous 
6. cap. 29. acc, 20.E.3. Aſſ. 122. ne purr” my diſmember nous fees ſanns licence: que nous ne puiſſent per droit engettre les pureha— 
— Aſſ. pl 19. * Ho 3. quat* ſors, Sc. And herewith agreeth Fleta, and our bookes But now by the ſtatute 1. E. 3, 
fake . „n. 14 E. J. cap. 12. & 34. E. 3. cap. 15. although the king's tenant in chiete or by grand ferjantie doe alien 
ca. 1. 2. Co. $1. $2. in Seig- all or any part without licence, yet is there not any forfeiture of the tame, but a reaſonable tine 
nior Cromwell's caſe. therefore to be paid. And note, it appeareth by the preamble in 1. E. 3. that complaint was 
made that land holden of the king i» Capite, being aliened, without licence was ſeiſed as torteit- 
ed. And in the caſe of a common perſon, the ſtatute of 18. E. 1. De quia emptores terrarum hath 
made it cleare, for this hath in effect as to the common pertons taken away the faid ſtatute of 
Regiſt. int. les breves de onerand* Magna Charta cap. 32. for thereby it is provided, Q liceat unicuique libero homini terras 
pro rata portione, ſuas ſeu tenementa ſua, ſeu partem inde ad woluntatim ſuam wendere, ita quod ferfpatus teneat, 
Sc. de capitali domino. And herein are divers notable points to be eblerved, Firit, that 
this word liceat proveth that the tenant could not, or at lcaſt wayes was in danger to alien par» 
cell of his tenancy, &c. upon the ſaid act of Magna Charta. Secondly, that upon the coflment 
of the whole, the tenant ſhall hold of the chiete lord. "Thirdly, that the tenant might inteoffe 
one of part to hold pro perticnla of the chiete lord, But this act (the king being not named) 
doth not take away the king's fine due to him by the ſtatute of Magna Charta (2). 


1 "why 22 Adis, Franktenement + Here it appeareth that tenant in fee, tenant in talle, and te- 
cap. 33. & 47. Bracton lib. 4, nant for life are ſaid to have a tranktenement, a treehold, fo called, becauſe it doth diſtinguiſh 
fo. 22. Regiſt, Judic. 68, 73. it from termes of yeares, chattels upon incertaine intereſts, lands in villenage or cuſtomary, 
| or copy hold lands. Liberum autem tenementum dicitur ad differentiam willenagii, et sia 
rum qui tenent wvillenagium quia non habent aftiouem nec aſſiſam, c. item guod fit ſuum et non 
alienum, hoc eft fi teneat nomine alieno ut firmarins et ad terminum wel ficut creditor ad vadinm. 
28. Af. p. 7. W. 2. ca. 18. Stat. And note that tenant by ſtatute merchant, ſtatute ſtaple, or clegir, are ſuid to hold land we libe- 
de mercatoribus an. 13. E. 1. rum tenementum untill their debt be paid, and yet in troth they (us hath beene ſaid) have no 
413 5. — 9. 23. H. 8. ca. 6. freehold, but a chattle, which ſhall go to the executors, and the executors alſo it they be ouſted 
*. he 6:3 ſhall have an aſſiſe. But (7) is ſimilitudinary, becaute they ſhall by the ſtatutes have an af- 
ſiſe as tenant of the freehold ſhall have, and to that reſpect hath a finulitude ot a trechold, but 

nullum fimile eſt idem. 


CHAP. 7. cect. 58. 


Tenant for terme of yeares. 


OU home leſſa TENANT pur ENANT for terme 
terres, Cc. leſſa terme dans eſt, of yeares is, 
Fel n cap. 2. 4 4 lb. 4. and leaſe is [a] derived of the /;y home liſa ter- where a man letteth 


tacton lib, 2. cap. 26. & lib. 4. Saxon word la um, or leaſum, 


— ITY lib. 3. cap. 12. L for chat the leflee Commeth it res ou tenements a lands or tencments 


4+ . 
ej For the word (dimitto) fee by lawfull meanes; [4] and . 2997 auter pur terme to another for terme 


Seck. 531, mittere is in French layſſer to . , 1 3 
depart wich or forgoe. de certaine ans, - of certaine years, 


ben Littleton wrote, ma- langue le number after the number ot 
ny perſons might make lea- „ 5 8 
8 des ans que % ac- yeares that is ac 

cord perenter le leſ= corded between the 


for 


mede Pat. 17. Johann. m. 33. dorſo. Carta de libertatibns ſub II. 4. magna ſcilicet de libertatibus, et minor five de foteſlo, 
proclamantur 8, Maii 9. H. 3. prima pars clauſ. 9. H. 3. m. 14. dor to interrupt. et cancell. Mah. Paris ſub anno 1227. pag. 
336. but afterwards confirmed by H. 3. Rex confirmat “omnes libertates, &c. contentas in cartis quas fecimns cum minor's 
ætatis eſſemus tam in magna carta quam in carta de foreſta.” Cart. 21. H. 3. n. 4. confirmatur per ſtat, Marlbr, cap, «. et 
tunc primum devenit ſtatutum, viz. 52. H. 3. Hal. MSS.—See a moſt accurate hiſtory of the magre carta of king John aud 
of that Hen. 3. in the introductory diſcourſe to Mr. Juftice Blackſtone's valuable edition of the charters, 


8 ſubject conſidered at large in the caſe of the dutchy of Lancaſter Plowd. 214. and in Willion and Peril. 


(2) Fines for alienation are taken away as well from the king as from all others by the 12. Cha. 2. chap. 24. But the ſtatute 
ayes fines for alienation due by the cuſtoms of particular manors, other than fines for alienation of lands buid-n of the 6 4 


capite.— See further on the ſubject of alienation 2. Inſt. 7; e : 
the books cited in fol. 43. a. — 4 of alienation 2. Inſt. 65 cor. Vin. Abr. tit. £/icratien. Sulliv. Left. page »59. aud 418. and 


Lib. 1. 


Of Tenant for yeares. 


Sect. 58. 


in f lives at their will and plea- 
er 2 for et le le ce, Er leſſor and the leſlee, ſure, which now cannot — 
s. BR quant le lefſee entrer and when the leſſee chem firme in law. And fome 
„per force del Hear, entreth by force of the = may now _ ** 
e- 3 . . . es for yeares, or for life or 
ie 3 donque i eft tenant leaſe, then is he tenant lives (obſerving due incidents) 
| 4 ur terme des ans; for tearme of yeares ; firms ond good inlaw, who of 
i- f N . : : themſelves could not ſo doe 
« % le leſſor en tiel and if the leſſor in ſuch n Len 4 
or caſe reſerve a luy un caſe reſerve to him a _ by force of divers acts 
us , 0 rliament - H. 8 cs. 28. 1. Elis. not 
. annuall rent ſur tie] yearely rent upon ſuch by NR 12. 99 58 E 
. I leas, it port efher a leaſe, he may chuſe for 18. Eliz. and 1. Jac, Regis, of 23: Elis. cap, 10. 18. Elis. cap. 
n FR a:itrainer pur le rent to diſtraine for the rent aN ger one is — 9 
ge . . and the reſt are diſabling. 
=. en les Fenements leſ- in the tenements letten, When Littleton wrote, bi- 
— ſes, ou il poit aver un or elſe he may have an ſhoppes with the confirmation 
n FR a#ion de debt pur action of debt for the of ade deane and chapter, 
f . maſter and tellowes of any col- 
"= les arrerages enverz arrerages againſt the ledge, deanes and chapters, 
'» FR Ue leffee. Mes in tiel leflee. But in ſuch ar We —_ od any hoſ- 

i ; 2 pitall, and his brethren, par- 
—_ caſe il covient, que le caſe it behooveth, that {1 ot viear with the conſent 
et | leſſour ſoit ſeifie de the leſſor be ſeiſed in of the patrone ad ordinary, 
e | archdeacon, prebend, or an 
= meſmes les tenements the lame tenements other body politique foiriruall 

al temps del leas, car at the time of his leaſe andeccleuaſticall(Concerrenti- 5: 810 4 bneheelie 
- il eft bone plee pur le for it is a good plee 5: fiirque injure requiruntar) Re cit. e 
5 : might have made leaſes for um's case. 10. Co, 60. 61 
| leſſee adire, que le leſ- for the leſſee to lay, lives or yeares without limi- — Sid, — 1 N 
g for navoit riens en that the leſſor had no- 2 _ 3 ſo might 
7 les tenements al temps thing in the tenements ede, in tes f. END 
: de le leas, finon que at the time of the leaſe, and pleaſure, whereupon not 

Pf 8. . onely great decay of divine 

le eas ſoit fait per except the leale be „ dilapelations _ 
ait endent, en quel made by deed indent= other inconveniences enſued, 
t caſe tiel plee donque ed, in which caſe ſuch and theretore they were dif- 


ne giſt en le bouch le 
leſſee a pleader. 


plee lieth not for the 
leſſee to plead. 


abled and reſtrained by the 
ſayd acts of 1, Eliz. 43. Eliz. 
and 3. Jac, Regis to make any 
ſtate or conveyance to the 


king at all, or to the ſubject; but there is excepted out of the reſtraint or diſability, leaſes for 
three lives, or one and twenty yeares, with ſuch reſervation ot rent, and with ſuch other 
proviſions and limitations as hereafter ſhall appeare. Alſo they may make grants of ancient 


offices of neceſſi 


(s. Co, I 80 


with ancient fees, Concurrentibus hiis que in jure requiruntur, for thoſe 
2 are not within the ſtatute of 32. H. *. but by conſtruction, they are not reſtrained by the 
ſtatutes of 1, Eliz. or 13. Eliz. becauſe theſe ancient offices be ot neceſſity, and with the an- 
cicat tees, and ſo no diminution of revenue (1). 

There be three kinds of perſons that at this day may make leaſes for three lives, &c. in ſuch 
ſort, as hereafter is expreſſed, which could not ſo doe when Littleton wrote, viz. firſt, any 
perſon ſeiſed of an eſtate taile in his owne right. Secondly, any perſon ſeiſed of an eſtate in 
ice ſimple in the right of his church. "Thirdly, any huſband and wife ſeiſed of any eſtate of 
inheritance in fee ſimple or fee taile in the right ot his wife, or jointly with his wife before the 
coverture or after, viz, the tenant in taile, by deed to binde his iſſues in taile, but not the rever- 
lion or remainder, the biſhop, &c. by deed without the deane and chapter to bind his ſucceſſors, 
the huſband and wife by deed to bind the wife and her and their heires (2), and theſe are made 
good by the ſtatute of 32. H. 8. which inableth them thereunto. But to the making good of 
tuch leaſes by the ſaid ſtatute, there are nine things neceſſarily to be obſerved belonging to 
them all, and ſome other to ſome of them in particular, 

Firſt, the leaſe muſt be made by deed indented, and not by deed poll, or by paroll (3). 

Secondly, it mutt be made to begin from the day of the making thereof, or from the making 


thercof (3). 
Thirdly, 


(Oro. Char. 16. 47. 50. 10. Co. 
58. Pollexf. 134. 4. Mod. 16, 

inch 191. 192. 193+ Cro, Cha. 
48, Cro, Jac, 292. 


OL n 


5. Co. 6. Seig, Mountjoye's caſes 
(3. Lev. 438. Cro. Ja. 94. 458.) 


* e 2 n bag i . 
ESE Lag * 


(1) Vid. 29. Eliz. Caſe of the biſbep of Chefler, who had antiently uſed to have a counſel who had a fee. This grantable by the biſhop 
with conſent of dean and chapter. Nota, th:ugh it be not an office of time of which, &c. yet grantable, if of neceſſity, as in the 2 of 
the biſhop of Gloucefter founded within time of memory. NMI. 1. Car. C. B. Crook x. 8. Cork and Young. Vide that it is holden, that though 
it be a new office, yet if neceſſary and the ſee is reaſonable, being confirmed it ſhall bind the ſucceſſor ; and vide the grant of antient 
F: and fee, with the addition of a nexw fre, which notwithflanding ſeems good, becauſe the office is antient. M. 2. Car. C. B. Crook n. 7. 
Gee's caſe. If it has been uſual to grant an antient office to one only, a grant to tw? is not good, But if it has been once granted to tauo 
or granted in reverſion before the flatute 1. Eliz. then it ſhall be intended to bave been uſually ſo granted, and ſuch grant to baus or in re- 
wverſion ſhall bind the ſucceſſor. T. 8. Car. B. R. Crook n. 2. Walker and Lamb. M. 8. Car. B R. Crook . K Young and Steele con- 
cerning the official and commiſſary of the biſhop of Lincoln and the regifler of the biſbop of Rockefler. Hal. MSS, Ley 75. 1s contrary 
to Gee's caſe cited by lord Hale,—See further as to the grant ot offices by eccleſiaſtical perſons, New Abr. Offices D. See alſo in 
1 Burr. part 4. voll . page 219. the caſe of Sir John Trelawney and the biſhop of Wincheſter, in which the court held, that an of- 

5 fice and fee which exiſted before the 1ſt. of Eliz. are not within the reſtraint of that ſtatute, but that they may be granted as 
before the ſtatute, and that the utility or neceſſity of the office is not more material ſince than it was before. 


oe 


en * 


1 (2) Quoad leaſes by huſband and wife. Huſband and wiſe ſeiſed to them and the heirs of the bet of the huſband make leaſe for three 
lives, rendering the antient rent; huſband dies : this ſhall not bind the wife. Adjudged, becauſe the ores caks of the wife's inheri- 
tance, H. 14. Eliz. C. B. n. 5. D. D. Huſband and wife jointly ſeiſed b 2 to them and their heirs ; the huſband alone during the 
coverture makes leaſe, rendering the antient rent: dubitatur if it ſhall bind the wife, becauſe the proviſo, which requires the wife's 
way : = only of husband ſeiſed in right of his wife Finitur per compoſitionem. M. 1. Car. C. B. Crook n. 15. Smith and 7. _ 
#. Hal. Mos. 


(3) See New Abr. Leaſes E, 2. 


(4) Vid. 7. Eliz. Dy. 246. Leaſe for 20 years to begin at next Michaelmas ſeems good. Hal. MSS,—-See further as to the time 


when ſuch leaſes ſhould begin, and the difference between from the day of making and from the making. New Abr. Leaſes E, 
rule 2. and Poſt 47. b. 
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s rever/ion of the tene ment poſſes by the leaſe of the manor. 


Lib. 1. Cap. 7. Of Tenant for yeares, Sect 58. 


Thirdly, if there be an old teaſe in being, it muſt be ſurrendred (1) or expired, or ended with- 
J. Co, 2, Elmer's caſe, in a yeare of the making of the leaſe, and the ſurrender mult be abſolute and not conditional. 
Fourthly, there muſt not be a double leaſe in being at one time, as it a lcaſe tor yeares be 
made according to the ſtatute, he in the reverſion cannot expulſe the leſſee, and make a leaſe 
for life or lives according to the ſtatute, nor e conwerſo ; tor the words of the ſtatute be, to 
make a leaſe for three lives, or one and twenty yeares, ſo as one or the other may be made, 


and not both (2). ; : 
(Cro. Cha, 95, Cro. Ja. 112. Fiftly, it muſt not exceed three lives, or one and twenty yeares, from the making of it, but 
173) it may be for a leſſer terme of fewer lives. 


Sixtly, it maſt be of lands, tenements, or hereditaments, manurable or corporeall, which 

[4] 5. Co. 3. Iewel's caſe. 15. E. are neceſſary to be letten, and whereout a rent by law may be reſerved, and not [d] of 7 

2.25, 9. All, 24. 14. E. 3. things that lye in grant, as advowſons, faires, markets, tranchiſes, and the like whereouta rent 
Scire facias 22. 10. H. 6. 2. 3. annot be' reſerve ). ; 

H. 6. 21. (r. Sid, 316. 119.486. - þ (3 1 

Cro. Eliz. 708.) Seventhly, it muſt be of lands or tenements which have moſt commonly beene letten to 

farme, or occupied by the farmers thereof by the ſpace of 20 yeares next betore the leaſe made, 

ſo as if it be letten for 11 yeares at one or ſeverall times within thoſe 20 years it is ſufficient. 


I.] 6. Co. 37. Deane and Chap- A grant [e] by copy of court roll in tee tor lite or yeares is a ſufficient letting to farme within 
0 


wil FAS - 

— e 
* "tf 7 1 

X : 1 „ 


ter of Wortelter's caſe. this ſtatute, for he is but tenant at will according to the cuſtome, and fo it is of a leaſe at will c 
by the common law, but thoſe lettings to farme muſt be made by ſome ſeiſed of an eſtate of inhe- Y 
ritance, and not by a gardian in chivalry, tenant by the curteſie, tenant in dower, or the like (4). 1 

8. Co. 6. Seignior Mountjoye's Eightly, that upon every ſuch leaſe there be reſerved yearly during the ſame leaſe due and 3 

cale. payable to the leflors, their heires and ſucceſſors, &c, ſo much yearly tarme or rent, or more, ; 


as hath beene moſt accuttomably yeilded or paid for the lands, &c. within twenty yeares next 1 
before ſuch leaſe made (5). Hereby firit it appeareth (as hath beene ſaid) that nothing can be 2 
demiſed by authority of this act, but that whereout a rent may be lawtully reſerved, Secondly, ., 
(Oro. Jam. 76.) that where not onely a yearly rent was formerly referved, but things not annuall, as he- 4 
riots, or any fine or other profit at or upon the death of the tarmor, yet it the yearely rent be = 
6. Co. 47. 38. Deane and Chap» reſerved upon a leaſe made by force of this ſtatute, it ſufficeth by the expreſſe words of the act, "3 
ter of Worceſter's caſe, Thirdly, if he reſerve more then the accuſtomable rent it is good alſo by the expreſſe letter o ß 
the act; but if twenty acres of land have beene accuſtomably letten, and a leaſe is made of = 
thoſe twenty, and of one acre which was not accuſtomably letten, reſerving the accuitomable 1 
J. Co. 5. Seignior Mountjoye's yearely rent, and ſo much more as exceeds the value of the other acre, this leaſe is not war- 
caſe, 6, Co. 37. ranted by the act, for that the accuſtomable rent is not referved, ſeeing part was not accu- 3 
ſtomably letten, and the rent ifſueth out of the whole. Fourthly, it tenant in taile let part of = 
the land accuſtomably letten, and reſerve a rent pro rata, or more, this is good, for that is in X 
ſubſtance the accuſtomable rent, Fittly, it two coparceners be tenants in taile of twenty acres 
Lord Mountjoye's cafe ubi ſupra, EVETY one of equall value, and accuitomably letten, and they make partition, ſo as each 


have ten acres, they may make leaſes of their ſeverall parts each of them, reſerving the halte 7 
of the accuſtomable rent. Sixtly, it the accuſtomable rent had becne payable at toute daies or WM 
(oro. Cha, 16. 17.) teaſts of the yeare, yet it it be reſerved yearely payable at one feaſt, it is ſufficieut, for the 
words of the ſtatute be, reſerved ycarely. | | 
Deane and Chapter of Worc. Ninthly, nor to any leaſe to be made without impeachment of waſt. Therefore if a leaſe be 
eale ui ſupra, made for lite, the remainder tor life, &c. this is not warranted by the ſtatute, becauſe it is diſ- 
Deane and Chapter of Wore. puniſhable of waſte. But it a leaſe be made to one W. three lives, this is good, for the oecu- 
| Caſe ubi lupra, _ pant, if any happen, ſhall be puniſted for waſte (6). The words ot the ſtatute be (ſeiſed in the 


right of his church) 2 a biſhop that is ſeiſed jure piſcopatus, a denne of his ſole poſſeſſions in 
jure decanatus, an archdeacon in jure archidiaconatns, a prebendary and the like are within the 
ſtatute, for every of them generally is ſeiſed in jure cerliſſer (). 

1 6. 1. Mar. tit. leaſes, . But a parſon and vicar are excepted out of the ſtatute of 32. H. 8. and therefore if either 
0. 62, (Finch 191.) of them make a leaſe for three lives, &c. of lands accuſtomably letten, rc/erving the accuſ- 
tomed rent, it muſt be alſo confirmed by the patron and — becauſe it is excepted out of 
32. H. 8 (8). and not reſtrained by the ſtatutes of primo or 13. Eliz. And what hath beene ſaid 

concerning a leaſe for three lives, doth hold a leaſe for one and twenty yeares. 

Thus much ſhall ſuffice to have ſpoken of the inabling ſtatute of 32. H. 8. the better to inable 
the reader to underſtand both this and that which followes. Now to ſpeake ſomewhat of the 
diſabling ſtatutes of 1. Eliz. and 13. Eliz (9). the words of the exception out of the reſtraint 
and diſability of 1. Eliz. are, Other than for the terme of txwenty one_xeares, or three lives, from | 
ſuch time as any ſuch grant or aſſurance ſhall be given, whereupon the old and accuflomed yearely B.. 
rent, or more, ſhall be reſerved : And to that eſſect is the exception in the ſtature of 1 3. Eliz. | 
Firſt, it is to be underſtood that neither of theſe diſabling acts, nor any other, do in any ſort 
alter or change che inabling ſtatute of 32. H. 8. but leaveth it tor a pattern in many things for 
leaſes to be made by others. Secondly, it is to be knowne, that no leaſe made according to 
the exception of 1. Eliz. or 13. Eliz. and not warranted by the ſtatute of 32. H. S. it it be made 

b 

(1) Feme covert tenant for life ; reverſion in tail; huſband ſurrenders ; tenant in tail leaſes fer three lives; the wiſe dies. Aline. 
ed, that this is a good leafe to bind the iſue. Sydenham and Cops cited by Popham. Mo 783. Hal. MSS.—(2) RI. 29. 30. Eliz. Clench 
138. Grindal's caſe. Hal. MSS.—See S. C. 4. Leon. 78. 1. And. 65. and Mo. 107. and the obfer vations upon it in New Abr. 
Leaſes E. rule 3 —(3) Bui if tithes have been uſually lett to farm, they cannot be leaſed for life to bind the ſuccefr ; but they may be 
teajed for 21 years, rendering the antient rent, and it jhall bind the jucceſſor. Mo. 778. T. 2. Jac. B. R. Atjudged in Denny's caje, aud 
the rent goes with the rever/ion. Nota, it was the caſe of the precentor of Paul's. Hal. MSS.—See New Abr. Leaſes E. rule 5 where 
many authorities are cited to prove this difference between leaſing tithes for life and for years, and that in the latter caſe the 
leaſe will bind the ſucceſſor becauſe he may have debt for the rent, which will not lie for him on a freehold leaſe. But the 
diſtintion is no longer of any importance z for the 5. G. 3. c. 17. makes leaſes of tithes and other incorporcal hereditaments by 


<A Ge ett Enid ; 


_ eccleſiaſtical perſons, whether for lives or for years, as good as if the leaſes were of corporeal hereditaments, ang gives action of 


debt to the ſucceſſor for rent reſerved on freehold leaſes: —(4) Leaſe by the king during vacancy of biſhoprick will not enable. P. 19. 
2 B. R. Denny's caſe. Vid. Dy. 271. Hal. MSS.—(5) 6. Rep. 37. T. 3. JIac. Crock u. 6. Hal. MSS. dee Cro Jam. 756.—(6) Preben make; 
aſe jor years, reſerving the running of a colt, rendering reut. A new leaſe, rendering the ſame rent, without reſerVing the running of 
a colt, ajudged good ; becauſe quoad this it is neither reſervatioa nor excepticn. But if leaje be of a manor except the avous rendering 
rent, and aſter the expiration of it there is a nex leaſe rendering the ſame rent xwithout ſuch exception, the ſecond leaſt is bal. T. 18. 
Jac. B.R. caſe of precentor of Paul's. Hal. MSS —(7) Vid. for leaſes by biſhop tenant in tail, &c.— A ſeijed in tail of a manor, of 
evhich three acres parcel of the demeſnes had been — demijcd at 5 5. rent, and the rejidue not, demi v the three acres and alſo the 
manor habendum for 21 years, rendering for the three acres and all other the premiſes therewith deriſed 5,5. and for the manor 54 
This is good to bind the igue for the three acres, but not for the riJidue. II. 37. Eliz. 7 anfield and Rogers —The bilde of G. ſciſc of 4 
manor, of which one tenement wwas uſually demiſed for life at 55. rent and the manor uſually at 10 f. rent, makes leate of the tenement fur 
three lives, rendering 5 f. and afterwards leaſes the whole manor for three lives to another rendering rent, and dies. Kulsd 1. That the 
| 2. And therefore that the leaſe of the manor quoad the tenement ſhall not bind 

the ſucceſſor, becauſe then there would be fix lives in being for the tenement, and the ee wvoult be diſpaniſh able of awofte. 3. It ſeems, 
that the leaſe of the manor is alſo woidable, becauſe the rent iſſues alſo out of the tenement. (Quzre of this, jor here the rent as well for 
the tenement as for the manor is reſerved on the ſecond leaje, ſo that though the tenement hau be evicted the imtire rent for the mance 
ewould continue.) 4. But it wwas agreed, that the leaſe of a copyhold mau uſually demijed, or of a manar conſiſting of demeſnes copy As 
and ſervices uſually demiſed, is good to bind the ſucceſſor. F re leaſe ts on'y voidable by the ſucceſſor ; and therefore if he accepts the 
7 % 15 good againſt him. M. 20. Jac. C. B. Biſtep of Cloncefler againſ Mcd, M. 5. Car. C. B. Sheir and Penter on leaſe by the bi 
7. xeter. Hal. MSS.—($) Frebend fimple or prebend with office, as is precentor, is enabled by the Hatte 32. H. 8 Adjudged Bro. 
aſcs 62, M. 36. 37. Eliz. Watſon and Major. T. 18. Jac. caſe of precentor of Pauli. Hal. MISS, g) Nota, theſe dijabiirg _ 
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Lib. i. Of Tenant for yeares. Sect. 58. 48 


a biſhop, or any ſole corporation, but it muſt be confirmed by the deanes and chapters, (Cro. Eliz. 874.) 


41 that have intereſt, as hath been ſaid in the caſe of the parſon and vicar, but exam- (x. And. 65.) 


les doe illuſtrate. If a biſhop make a leaſe for 21 yearesz and all thoſe yeares being ſpent 
{aving three or more ; yet may the biſhop make a new leaſe to another for twenty one yeares, 
to begin from the making, according to the exception of the ſtatute, but not a leaſe for life 
or lives, as hath beene ſaid, and this concurrent leaſe hath been reſolved to be good(1), as well 
upon the exception of 1. Eliz. in the caſe of biſhops, as upon 13. Eliz. (z) which extend to ſpiri- (1. Leon. 59.) 
tuall and eccleſiaſticall corporations, aggregate of many, as deanes and chapters, &c, which 

32. H. 8. did not: but in the caſe of the concurrent leaſe, in the caſe of the biſhop it muſt be 
confirmed. Alſo the exception of 1. Eliz. and 13. Eliz, doth differ from the ſtatute of 32. H. 

8. for the leaſes for yeares to be made according to the exceptions of the ſtatutes of t. and 13. 

Eliz. muſt begin from the making, and not from the day of the making, but by force of 32. H. 

8. from the day of the making. And although the ſtatutes of the firſt or thirteenth of Eliz. doe 

not appoint the leaſe to be made by writing, _ mult it therein and in theother eight properties 

or qualities before mentioned and required by 32. H. 8. follow the patterne thereof (the con- 

current leaſe onely except). (3) Although the exception in 1. and 13. Eliz. concerning the ac- 

cuſtomed rent is more generall then that of 32. H. 8. and there is not any proviſion tor leaſes 

made diſpuniſhable of waſte, &c. yet muſt the patterne of 32. H. 8. be followed: for leaſes 

without unpeachment of waſte made by ſuch ſpirituall and ecclefiaſticall perſons are unreaſon- 

able and cauſes of dilapidations, Thus much have I thought good to lead the ſtudious reader 

by the hand, and to conduct him in the right way, and to put all theſe things together upon 

conſideration had of all the ſtatutes, which otherwiſe might have 2 teemed to him a 

diffuſe and darke laborinth. And albeit it be provided by the ſaid acts of 1. and 13. Eliz. that 

all grants, &c. leaſes, &c. made, &c. (other then leaſes for three lives, or one and twenty yeares 

according to thoſe acts) ſhould be utterly voyd and ot none effect, to all intents, conſtructions 

and purpoſes, yet * or leaſes, &c. not warranted by thoſe acts are not voyd, but good a- 

gainſt the leſſor, if it be a ſole corporation: or fo long as the deane or other head of the cor- 3. Co. 59. 60. Lincolne Colledge 

ration remaine, if it be a corporation aggregate of many(4) : for the ſtatute was made in be- cafe. p 39. Eliz. Inter Hunt 

nefit of the ſueceſſor (5). But let us now returne to our author, Siagleion ibidem, 


Hoine leſſa. Here Littleton putteth this caſe where one letteth, &c. It is therefore (2: Ro. Ab. 64.) 
neceſſary to be ſeen what the law is where divers joy ne in a leaſe, If the tenant of the land, Vide ſect. 246. 11. H. 3. 1. ;. 
and a ſtranger which hath nothing in the land joy ne in a leaſe for yeares by deed indented of E. 4 4.2. 27. H. 8. 16, N 
one and the ſeli- ſame land, this 1s the leaſe of the tenant ny; and the confirmation of the 
ſtranger, and yet the leaſe as to the ſtranger workes by concluſion (6). 

It two ſeverall tenants of ſeverall lands, joyne in a leaſe tor yeares by deed indented, 
theſe be ſeverall leaſes and ſeverall confirmations of each of them, from whom no intereſt 
paſſeth, and worke not by way of concluſion in any fort, becauſe ſeverall intereſts paſſe from (x. Ro. Abr. 877. Mo. 72. . 
them (7). B tenant for life of C, and he in the remainder or reverſion in fee, having ſeverall Leon. 177. Cro El. 201. 6. Co. 
eſtates in the one and the fame land, joyne in a leaſe for yeares by deed indented, this demiſe 75+ T:eport's cale. Doc. Pl. gz.) 
ſhall worke in this ſort, during the lite of C it is the leaſe of B, and confirmation of him in the 
reverſion or remainder, and after the deceaſe of C it is the leaſe ot him in the reverſion or re- 
mainder, and the confirmation of B; for ſeeing the leaſors have ſeverall eſtates, the law ſhall 
conſtrue the leaſe to move out of both their eſtates reſpectively, and every one to let that which 
he lawtully may let, and not to be the leaſe onely ot tenant tor lite, and the confirmation of 
him in the remainder or reverſion, neither is there any concluſion in this caſe, as ſhall be faid 
hereafter. Tenant for life and he in the remainder in tee, made a leaſe for yeares by deed in- 
dented, the leſſee was ejected, and brought an eje#ione firme, and declared upon a demiſe made 
by tenant for lite and him in remainder, and upon not guilty pleaded, this ſpeciall matter was 
found, and that tenant for lite was living, and it was ajudged [4] againſt the pl, for during 4] 27. H. 8. f. 14-2. 13. H. 7, 
the life of the tenant (as hath been ſaid) it is the leaſe of the tenant for lite, and therefore dur- 14. 2. H. 5. 7. 1. Co. 76. Bre- 
ing his life he ought to have declared of a leaſe made by him, and after his deceaſe he ought Jon“ caſe. (Poſt. 502. b.) 
to declare of a leaſe made by him in remainder (8). [4] And the deed indented could be no e- 1 Mich. 36. & 37. Elis. in 
ſtoppell in this caſe, becauſe there paſſed an intereſt from them both. And whenſoever any in- the King's Beach, Vide Mich.6. 
tereſt paſſeth from the party, there can be no eſtoppell againſt him, and [e] ſo it was adjudged, & ) Eliz. Dier 234. 235, _ 
Hereby you ſhall under ſtand your bookes the better which treat of thoſe matters, and accord- n 2 — 
ingly it was adjudged that where tenant in taile and he in the remainder in fee joyned in a Conne. Ru 
grant of a rent charge by deed in fee, and after tenant in taile died without iſſue, the grantee 
diſtrained and avowed by force of a graunt from him in the remainder, and upon non conceſſit, 
the jury found the ſpeciall matter, and it was adjudged forthe avowant ; for every one granted 
according to his eſtate and intereſt, : : 

Leaſes tor lives or yeares are of three natures, ſome be good in law ; ſome be voydable by 

Ent 

extend only to their own poſſeſſions. The archdeacon of Ely 12. Eliz. makes leaſe for go years, which after the flatite 13. Eliz. is con- 
firmed by the biſbop and dean and chapter. Ruled, that this is a good leaſe to bind the ſucceſſor, though after the flatute 1. Eliz. and 
though confirmed aſter the flatute 13 Elix. H. 37. Eliz. Rot. 882. Sir Edward Dennye's caſe. Hal. MSS. 

(1) Accordingly adjudged, though the concurring leaſe was to commence a datu indenturæ. T. 21. Eliz. Rot.124. Fox and Cullicr. M. 22. 
23. Eliz. C. B. E. 2409. Scot and Brewſter. H. 22. Jac. B. R. Kot. 11. Evans and Aſcu adjudged T. 3. Car. P. 33. Eliz. W. 14. Southcot's 
caſe. Hal. N88. — (a) Nota, the flatute 13. Eliz. chap. io. quoad ſenemeniiiin cities is altered by the flatute 14. Elix. cap. 11. which permits 
leacſi of them for 40 years ; and therefore it has been ruled, that covenants for renewing leaſes of meſſuages in cities are not prohibited by the 
Hatute 18. EHE. ch.. which only refirains leaſes againſt the flatute of 13. Eliz. Hob. caſe 452. Crane and Taylor. Hal. MSS. See Hob. 
269.—(3) H. 44. Eliz. C. B. n.14. D. D. Biſhop of Hereford again Scory. — accordingly, «where the land had not been uſually de- 
miſed. Hal. MSS.—(4) Nota, leaſe for three lives by biſbop, not warranted by the flatute, is not woidable againſt himſelf, but ſhall bind him. 
M. 44. 45. Eliz C. B. D. D. x. 32. Saunders's caſe. And it is not void, but only woidable againfl the jucceſſor, for if he accepts the rent the 
leaſe is good againſt him M. 8. Car. C. B. Crook u. 21. Owen and App-Rees. But leaſe by A dean of B and his chapter not warranted 
is void immediately ag ainſt A himſelf. Adjudged ſo, becauſe the corporation is aggregate. M 13. Car. B. R. Lloyd and Gregory. Hal. 
MSS.—The cale ot Lloyd and Gregory is reported in Cro. Cha. 502, W. Jo. 405. 1. Ro. Abr. 728. and 2. Ro. Abr. 495, But 
none of theſe books mention the point to which lord Hale cites the caſe. See New Abr. Leaſes H. where ſeveral authorities 
beſides that of lord Coke are cited to ſhew, that a leaſe by a corporation aggregate, though not warranted by the ſtatutes, is 
good for the time of the perſon who was head of the corporation when the leaſe was made. See alſo ante 43. a. n. 1.—(5) See 
tur ther as to leaſes by tenants in tail, huſband and wife, anc eccleſiaſtical perſons in Vin. Abr. tit. Efates and tit. Confirmation, 
and New Abr. tit. Leaſes; which title in the latter book is generally attributed to lord chief baron Gilbert, and compriſes a molt 
copious and excellent treatiſe on a very difficult and extenſive ſubje&t.—(6) 2. H. 5.7. by Aſt. Hal. MSS.—(7) And therefore where 
the declaroticn in cjectment was of a joint _—_ of A and B, and on the evidence it appeared, that they were tenants in common, the 
Haiti 1 M. 3. Jac. Blakaſper's caſe. Ney n, 43. Hal. MSS. See Noy 13.—(8) Intratur H. 34. Eliz. Rot. 72. King and Beny. 
— Hal. 88. 
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entry, and ſome voyd without entry. Of ſuch as be good in law, ſoma be good at the com, 
mon law as made by tenant in tee, whereof Littleton here putteth his caſe, ſome by act of par- 
(4. Co. 64. b.) liament, as tenant in taile, a biſhop ſeiſed in tee in the right of his church alone without his 
| chapter, a man ſeiſed in tee ſimple or fee taile in the right of his wife together with his wife, 
(as back beene ſaid) may by deed indented make leafes tor 21 yeares or three lives in ſuch 
[4] 32. H. 8. cap. 28. manner and forme as hath beene ſaid and by the ſtatute [] is limited, all which were voydable 
f by thc common law when Littleton wrote, and now are made good by parliament. 
An infant ſeiſed of land holden in ſocage, may by cuſtome make a leaſe at his age of 15 
-eares,tand ſhall binde him, which leaſe was voydable by the common law; (1) voydable, ſome 
be the common law, after the death of the leaſor as of tenant in taile a biſhop, &c. or 
(Plow, 264. b. Cro. Ja.173) alter the death of the huſband (intended of leaſes not warranted by the ſaid ſtatute of 32. H. 
8.) Some voydable by act of parliament, as by a biſhop though it be confirmed by deane and 
chapter, if it be not warranted by the ſtatute of 32. H. 8. and fo of a deane and chapter after 
the death of the deane; ſome voydable at times by the leſſor himſelte or his heires, as by an 
infant and the like, Some voyde ix futuro, and ſome voide in procſenti, In futuro, as if a te- 
nant in taile make a leaſe tor yeares and die without iſſue, it is voide, as to them in reverſion 
ſe] 33. H. 8. Dier 4. Co. 5g. or remainder, though it be made [e] according to the ſaid ſtatute. If a prebend, parſon or 
60. in Lincolne Co ledge ce. vicar make a leaſe tor yeares, it is voide by death; if it be not according to the ſtatutes, O- 
Hant's ca'e vonched. therwiſe it is of a leaſe tor lite, for that is voidable, et fic de fimilibus. 
(1. Ro. Abr. 848.) Some voide ix prœſenti, as it one make a leaſe for ſo many yeares as he ſhall live, this is voide 
in preſenti tor the incertainty. Et fic in fimilibus, whereof Littleton himſelfe will teach you 
next and immediately, and i know you would now gladly heare him. 


Pt. Com. Wroteſl. 198. 33. H. 8. Pur terme. Pro termino, terminus in the underſtanding of the law doth not onely ſig- 
yes 1 * nifie the limits and limitation of time, but alſo the eſtate and intereſt that paſſeth for that time. 
RK Co, 1 do 274. 1. Ro. 849.) As if a man make a leaſe for twenty one yeares, and aſter make a leaſe to begin a fine et expi- 
ratione prarilicti termini 21 annorum dimif}. and atter the firit leaſe is ſurrendred, the ſecond 
leaſe ſhall begin preſently, but it it had beene to begin P/ finem et expirationem prædic“ 21 
annorum, in that caſe although the firſt terme had beene ſurrendred, yet the ſecond leaſe 
| ſhould not begin till after the 21 yeares be ended by effluxion ot time, and fo note the diver- 
[/] r. Co. 784. inthe Rector ſitie betweene the terme for 21 yeares, and 21 yeares ; and [V] herewith agreeth the lord 
ot Chedington's (ae. Paget's caſe. . 
le] Vide Sec. 531, [2] Words to make a leaſe be, demiſe, grant, to fearme let, betake, and whatſoever word 
[5] Regiſter F. N. B. 270. e amounteth to a grant may ſerve to make a leaſe. In the king's caie [/] this word Committo 
doth amount ſometime to a grant, as when he ſaith Commiſimus W. de B. officium ſeneſchalfie, 
[i] 8. H. 6. 34. &c, quamdin nobis placuerit, and by that word alſo he may make a leaſe: and [7] therefore & 
fortiori a common perſon by that word may doe the ſame, 


De certaine ans. For regularly in every leaſe for yeares the terme muſt have a 

4] 14.H.8.14. 3. Mar, leafes Br. certaine beginning, and a certaine end, and herewith [4] agreeth Bracton, terminus annorum 
A gee * 2 _ certus debet efſe et determinatus. And Littleton is here to be underſtood, firſt, that the yeares 
Welden's cas ibid 4 HE 1, mult be certaine when the leaſe is to take effect in intereſt or poſſeſſion. For before it takes 
21. H. 7. 38. Vid le caſe del e- effect in poſſeſſion or intereſt, it may depend upon an incertainty, wiz, upon a poſſible contin- 
veſque de Bathe, 6. Co. 34- 35. gent betore it begin in poſſeſſion or intereſt, or upon a limitation or condition ſubſequent. Se- 
Brack. lib. 2. cap. 9. Vid. 1. Co. condly, albeit there appeare no certainty of yeares in the leaſe, yet if by reterence to a certain- 
. e.g ReQor de Cheding- ty it may be made certaine it ſufficeth, Quia id certum eff quod certum redd: potefl, For example 
(1. Ro. Ab. $43, 849.) ot the firſt. It A ſeiſed ot lands in ee grant to B, that when B payes to A xx ſhillings, that 
from thencetorth he ſhall have and occupie the land for 21 yeares, and after B payes the xx fhil- 

lings, this is a good leaſe tor 21 yeares from thenceforth. For the ſecond, it A leafeth his 

land to B tor ſo many yeares as B hath in the mannor ot Dale, and B hath then a terme in the 

mannor of Dale tor 10 yeares, this is a good leaſe by A to B of the land of A for 10 yeares, It 

the parſon of D make a leaſe of his glebe for ſo many yeares as he ſhall be parſon there, this 

cannot be made certaine by any meanes, for nothing is more uncertaine then the time of 
Bra K. lib. 2. cap. 9. So reſolved death, Terminus wite oft incertns, et licet nibil certins fit morte, nihil tamen incertins eff hora mor- 
Hill 26. Ela. Rot, 935. in com. „,, (2), But it he make a leaſe for three yeares, and ſo from three yeares to three yeares, ſo long 


—_ as he ſhall be parſon, this is a good leaſe for 6 yeares, it he continue parſon ſo long, firſt tor 
three yeares, and after that tor three yeares ; and tor the reſidue uncertaine (3). 

It a man maketh a leaſe to I. S. tor ſo many yeares as I. N. hall name, this at the beginning 

is incertaine, but when I. N. hath named the yeares, then it is a good leaſe for ſo many yeares. 
Pl. com. Say and Fuller's cafe, A man maketh a leaſe for 21 yeares if I. S. live fo long, this is a good leafe tor yeares, and yet 
Mirror ca, 2. leet. 19. & cap, 5, is certaine in incertainty, for the life ot I. S. is incertaine. See many excellent caſes concerning 
ect. 1. this matter put in the ſaw caſe of the biſhop of Bath and Wells. By the ancient law of 
England tor many reſpects a man could not have made a leaſe above 40 yeares at the moſt, for 
then 


(1) Heretofore ſome made a difference between leaſes by infants with refervation of rent and thoſe without, and thought that 
the former were on:y voidable, but that the latter were abſolutely void. New Abr. Leaſes B. But in a late caſe this}diſtin&tion was 
denied, and it was laid, that leaſes whether with or without rent, if made by deed, are voidable only. Burr. 4. part v. 3. page 
1806. 


(2) But if livery is made on ſuch a leaſe, perhaps it may be ſufficient to paſs a freehold to the leſſee during the life or in- 
cumbency of the leſſor. See New Abr. tit. Leaſes L. 2. 


(3) But vid. Ney fol. 143. n. 635. Leaſe from three years to three years till the expiration of ten years ſhall be a leaſe for nine care, 
and the law rejets the laſ yeary becauſe not computed by three.—Hal. MSS. See New Abr. tit. Leaſes L. 3. page 433. 
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ſeifin ſhall not take away the election of the iſſue in taile, for it may be that the rent was better 
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then was it ſaid that by long leaſes many were prejudiced, and many times men diſherited, but 
that ancient law is antiquated (1). ; . | 

In the eye of the law any eſtate for life being, as Littleton hath ſaid, an eſtate of freehold, 
againſt whom # ' gy guod reddat doth lye, is an higher and greater eſtate then a leaſe for 
yeares, though it be tor a thouſand or more, which never are withbut ſuſpicion of fraud, and 
they were the leſſe valuable, for that at the common law they were ſubject unto, and under the 
mower of the tenant of the freehold, the learning whereof ſtandeth thus, and is worthy to be 

owne. When Littleton wrote, if a man had made a leaſe for yeares by writing, and he that 
had the freehold had ſuffered himſelte to be impleaded in a reall action by colluſion to bar the 
jeſſee of his terme, and made default, &c, the ſtatute of Glouc' gave the leſſee for yeares * 
ſome remedy by way of receipt, and a triall whether the demandant did move the plea by good 
right or colluſion, and if it were found by colluſion, then the termor fhould enjoy his tearme, 
and the execution of the judgement ſhould ſtay untill after the tearme ended( a). But this ſta- - 
tute extended not to 5 caſes. Firſt, it the leaſe were without writing, for the words of this act 11. Co. 33. 
are, (fo that the termor may have recovery by writ of covenant.) 2. It extended not but to a 
recovery by default (3). 3. The termor could not be relieved by this ſtatute, unleſſe he knew of 
the recovery, and were received, &c. 4. By the better opinion of bookes, it extended not to te- 3 
nants by ſtatute merchant, ſtatute ſlaple, or elegit. 5. Not to gardian. [/] But now the ſtatute of (!] 21. Hl. 8. ca. 15, 

21. H. 8. doth give remedy in all the ſaid caſes ſaving the caſe of the gardian, and giveth them 

wer to falſifie all manner of recoveries had againit the tenants of the treehold upon tained 
and untrue titles, &c. Now the [n] ſtatute faith, that it was a doubt before that ſtatute whe- [=] That a termor might falſe 
ther a termor for yeares might falſifie or no: but yet it ſeemeth by the better opinion of books the Common Law Vid. 19. E. 
in ſo great variety, that he having but a chattell, was not able by the common law to fallific a Ap „ ap E. * 2 H. 7. 
covenous recovery of the frechold, becauſe he could not have the thing that was recovered (4)- $4. 10. 3 v4 19. * . 
L* And Thirning and Hank ford doe hold that a gardian is not within the ſtatute of Glouc', ſceit 112. That he could wt 30. 

If two coparceners be, and one of them let her part to another for yeares, and after upon H. 6 Fauxer recovery 9. 43. Afl. 
a writ of partition brought againſt the leſſor too little is allotted to the leſſor, it is holden by 1 4 HP 2.9. E 4. 38. F. 
ſome that the leſſee cannot avoid it, for that it is made by the oath of men, and judgement is 5, 5 hs 4 9. Co, 
thereupon given that the partition ſhall remaine ſirme and ſtable. But it there be two coper- [=] ;. H 4. 4-4 33. H. 8. Diets 
ceners of three acres of land, every one of equal value, and the one coparcener letteth her part, 32. 
and make after partition, and one acre is allotted onely to the leſſor, the leflee is not bound 
hereby, but he may enter and take the profits of another halte acre, for that of right belongs 
unto him (5). Thus much have I thought good to ſet downe, for it ſufficeth not to know what 
the law is in theſe caſes, unleſſe he underſtand the reaſon and cauſe thereot. 

And albeit (as hath beene ſaid) a leaſe for yeares muſt have a certaine beginning, and a cer- 
taine end, yet the continuance thereof may be incertaine, tor the ſame may ceaſe and revive a- 
gaine in divers caſes (o). As if tenant in taile make a leaſe for yeares reſerving xx, ſhillings, and Ne 
after take a wife and dye without iſſue, now as to him in the reverſion the leaſe is meerly void; (7. Co. 9. a, 1. Ro, Ab, $42.) 
but if he indow the wite of tenant in taile of the land, (as ſhe may be though the eſtate taile be 
determined) now 1s the * as to = * 3 = is in of the ſtate of her huſband) 

a] revived againe as againſt her, for as to her the eſtate taile continueth, for ſhe ſhall be atten- al 10. E.. 26 IL 
2 for the third part +7 the rent ſervices, and yet they were extinct by act in law, So it is it 6 TH 
tenant in taile make a leaſe for yeares 4. Japras and dyeth without iſſue, his wife enſeint with (7- Co. 8. b.) 

a ſonne, he in the reverſion enter, againſt him the leaſe is void, but after the ſonne be borne 
the leaſe is good, if it be made according to the [5] ſtatute, and otherwiſe is voydable. 

The king made a gift in taile of the mannor of Eaſttarleigh in Kent, to W to hold by knights 
ſervice ; W made a leaſe to A for thirty ſixe yeares, reſerving thirteene pound rent; W died, 
his ſon and heire of full age. All this was found by office. As to the ing this leaſe is not of force, 
for he ſhall have his primer /cifin, as of lands in poſſeſſion, but after livery, the leſſee may en- 
ter; and if the iſſue in taile accept the rent, the leaſe ſhall binde him, for the king's primer 


[5] 32. H. 8. ca. 28. 


then the land: [c] and ſo it was „ in Awſten's caſe, as I had it of the report of maſter br —_ * 3. Ph. & 


Edmond Plowden, a grave and learned apprentice of law. Mar in an information of In- 

If tenant in fee take wife, and make a leaſe for yeares, and dieth, the wife is endowed, ſhe *ruſion in the Exchequer againff 
ſhall avoid the leaſe, but after her deceaſe the leaſe ſhall be in force againe. But if the patron _> 5 bee een. . 6 . 
grant the next avoydance, and after parſon, patron, and ordinary, before the ſtatute, [4] had 10, n 
made a leaſe of the glebe for yeares, and after the parſon dieth, and the grantee of the next [4] 6. E. 6. Dier 72. (Cro. Car. 
avoydance had preſented a clerke to the church, who is admitted, — and inducted, and 552.) 17. E. 3 $2. 17. Af. p. 
dicth within the terme; the patron preſents a new clarke, and he is admitted, inſtituted, and 27 2. K. 3. 20. 9. H. 6. 33. 
inducted, albeit he commeth in under the patron that was party to the leaſe, yet becauſe the * 
laſt incumbent, Who had the whole ſtate in him, avoyded the leaſe, it ſhall not revive againe, 
no more than if a feme covert levy a fine alone, if the huſband enter and avoyd the fine, and (Hob. 22 5. 10. Co. 43.) 
dye, the whole eſtate is ſo avoyded as it ſhall not binde the wite atter his death (7). ' 

c 


(65) See 2. Blackſt. Comment. 5th edit. p. 142. It is there obſerved, that it appears by Mr. Madox's collection of ancient in- 
ruments in his Formulare Anglicanum, that the law againſt leaſes for more than 40 years, if it ever exiſted, was ſoon antiquat- 
ed ; and ſeveral inſtances of leaſes for a longer term, as early as the reign of Richard the Second, are referred to. 
(2) Yet videtur, that the recoveror ſhall have wafl. 27. H. 8. 7; Keilw. 108. But reverfioner being received in dejault of tenant 
for life, no judgment again tenant for life, if a good bar pleaded: Hal. MSS. 
(3) Or reddition. 16. H. 7. 5. 21. H. 75.25. f. H. 7 39- 8. H. 7.6. 12: H. 8. 7. 27. H. 8. 7. 11. E. 4. 10. or on nihil dicit, or Ai. 
clatmmer. 9. E. 4. 37. 22 or on default of the wouchee at the grand cape or ſequatur ſub periculo. 9. E. 4. 38. Hal. MSS, 
(4) Vid. 27. H. 8.7. 21. H. 7. 25. Grantee of rent-charge for years might falſiſy recovery againſt terre tenant. Hal. MSS. 
S) Vid. 24. E. 3. 54. 1 ne be of two acres, and one leaſes one acre, which on writ of partition is allotted ia the other, the leaſe 
it wholly avoided. Hal. . ; 
9 45 7. yh the ork N . Hal. MSS. 1 CRP 1 
7) Adjudged accordingly Cro. Cha. Plowden v. Oldford 382. But in Hil', 10. Eliz. C. B. E. 238. acudged, the leaſe re- 
%ived. Polydere Firgil's caje. Hal. MSS: 1 * * 
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ſents. Hal. MSS.—(7) 


unte on this leaſe, as a leaſe to hold from the feaſt for 21 years ex tunc prox. ſequent. ard agreed to be 050d, 


Lib. 1. Cap. 7. Of Tenant for yeares. Sect. 58. 


If a woman be endowed of an advowſon which is appropriated, and ſhe preſent, and her in- 
cumbent is admittep, inſtituted, and inducted, albeit the incumbent dye, yet is the appropria- 
tion wholly diſſolved, becauſe the incumbent, which came in by preſentation, had the whole 
ſtate in him, and ſo was it adjudged, as the caſe is to be intended (1). 


2. E. 3. 8. per Scroope; 
(. Ro. Ab. 240. 247. 


Pl. Com. 437+ a. Tenant in taile make a leaſe for forty yeares, reſerving a rent, to commence ten yeares after; 
by Ro. Ab, 831. $42. 843. 1. tenant in taile dye, the iſſue enter and enfeoffe A, ten yeares expire, the leſſee enter, if A ac- 
id. 260, 261.) cept the rent, the leaſe is good, for he ſhall have the ſame election that the iſſue in taile had, ei- 


ther to make it good, or to avoid it, ſo as it could not be preciſely affirmed, whether by the en- 
try of the ĩſlue this executory leaſe was avoided, but it dependeth incertainly upon the will of 
the feoffee}(2). But now I know you are deſirous to heare Littleton, who 1s ſpeaking to you. 


(2. Ro. Ab. 403. Cro. Car. 119. Et quant le leſſee enter per force del leaſe, donques il eſt tenant pur 


* terme des ans. And true it is, that to many purpoſes he is not tenant for yeares until he 
enter: as a releaſe made to him is not good to him to increaſe his eſtate, before entry ; but he 

v. Sect. 454. 455. may releaſe the rent reſerved before entry, in reſpect of the privity. Neither can the leilor 
ant away the reverſion by the name of the reverſion, before entry, wide Set. 567, But the 


(Cre. Ja. 60. 5, Co. 124.) eflee before entry hath an intereſt, intereſſe termini grantable to another. wide Set. 319, And 
| albeit the leſſor dye before the leſſee enters, yet the leſſee may enter into the lands, as our au- 
thor himſelfe holdeth in this chapter. And ſo if the leſſee dyeth before he entred, yet his execu- 
tors or adminiſtrators may enter, becauſe he preſently by the leaſe hath an intereſt in him : and 
if it be made to two, and one dye before entry, his intereſt ſhall ſurvive, Vid. Sect. 281. 

| He that hath a leaſe for yeares, hath iteither in his owne right, whereof Littletou hath here 
V. Set. 665. more fully of this ſpoken, or in another's right, and that in divers manners, as a man wow have a terme tor 
matter. (Hob. 3.) eares in the right of his wife, whereot the huſband hath power to diſpoſe at any time during 
bis life, and if he ſurviveth his wiſe, the law doth give the leaſe to him. But if he make no 
diſpoſition thereof, and his wife ſurvive him, it remainech with the wife: but of this in another 

place more fully, : 2 : 

If a man be poſſeſſed of a terme of forty yeares in the right of his wife, and maketh a leaſe 

(r. Ro. Abr.344-345. Plow. 291.) for twenty yeares, reſerving a rent, and die, the wife ſhall have the reſidue of the terme, but the 
exccutors of the huſband ſhall have the rent, for it was not incident to the reverſion ; for that 
the wite was not party to the leaſe (3). So note, a diſpoſition of part of the terme is no diſpoſi- 
tion of the whole. But if the huſband grant the whole terme, upon condition that the grantee 
ſhall pay a ſumme of money to his executors, &c, the huſband die, the condition is broken, the 
executors enter, this is a diſpoſition of the terme, and the wife is barred thereof, for the whole 
intereſt was paſſed away (4). 3 X 

Hil. 17. El. in the king's Bench. If a leaſe be made to a baron and feme for terme of their lives, the remainder to the execu- 

(Polt, 351, 10. Co. 51. Hutt. 17.) tors of the ſurvivor of them, the huſband grant away this terme and dieth, this ſhall not barr 
the wite, for that the wife had but a po gp and no intereſt, 

7. AMT p. 11. Pl. Com. 418. b. If the huſband and wife be ejected of a terme in the right of his wife, and the huſband 

( t. Ro. Rep. 359-) bring an eje#ione firme in his owne name (5), and have judgement to recover, this is an alter- 
ation of the terme, and veſteth it in the huſband (6). . 

It a leaſe for yeares be made to a biſhop and his ſucceſſors, yet his executors or adminiſtra- 
tors ſhall have it ix auter droit, for regularly no chattell can in ſuccefſion in a caſe of a ſole 
corporation, no more then it a leaſe be made to a man and his heires it can goe to his heires, 
But let us returne to Littleton (7). 

| Co. 1. Clayton's caſe, 12. , Touching the time of the beginning of a leaſe for yeares, it is to be obſerved, that if a leaſe 


nz. Dyer 286. be made by indenture, bearing date 26 Maii, &c. to have and to hold for twenty one yeares, 

(2. Ro. Ab. 520. Cro. Ja. 135- from the date, or from the day of the date (d), itſhall begin on the twenty ſeventh day of May (g). 

Poſt, 9 If the leaſe beare date the twenty ſixt day of May, &c. to have and to hold from the making here- 
11 = 88 5 of, or from henceforth, it ſhall begin on the day in which ĩt is delivered, forthe words of the in- 

(1. Ro. Ab. $49. $50, Cro, denture are not of any effect till the delivery, and thereby from the making, or from henceforth - 
Cha. 93.) take their firſt effect. But if it be à die confe4ionis, then it thall begin on the next day after the 


deliverie. It the habendum be for the terme of twenty one yeares, without mentioning when it 
ſhall begin, it ſhall begin from the deliverie, tor there the words take effect, as is aforeſaid, If an 
2. Co. 3. Goddard's caſe, indenture of leaſe beare date, whiah is void or impoſſible, as the thirtieth day of Februarie, or 
the fortieth of March, if in this caſe the terme be limited to begin from the date, it ſhall begin 
[a] bl. Com. 148. 3. E. 6. tit. from the delivery, as if there had been no date at all. [a] And fot is, it a man by his in- 
Leaſes Br. 62. 3. Et. Dy. 195. denture ot leaſe, either recite a leaſe which is not, or is void, or miſrecite a leaſe in point ma- 
3 Mar. Dyer. 116. (Cro. Car. teriall which is in eſſe, to have and to hold from the ending ot the former leaſe, this leaſe ſha!l 


; Ab. 52. 1. Ro. Ab, 2 3 . . 
8 b. 44 — 9 N begin in courſe ot time from the delivery thereot (10). 


Et ſi le leſſor en tiel caſe reſerve a luy un aunual rent ſur tiel leaſe, il 
poet eftrer a diſtreyner pur le rent, ou il poet aver action de debt pur les 
arerages. 


(1) Vid. 21. E. 3. Grants 53. Appropriation without licence, and ea de cauſa it ſeems a diſappropriatian. Hal. MSS.—(2) But if it 
was leaſe in præſenti by tenant in tail, and the iſſue before entry levies fines, the conuſee ſball not awd the lege, fer the leaſe au, only 
evoidable, and the land paſſes in degree of reverfion. Vid. Dy. 51. 7. Rep. 9. Earl of Bedford's caſe. Hal. MSS.(3) Vid. tamen one 
Evans caſe, in which it wwas adjudged that the wife ſtall have the rent. Cited by Houghton. 16. Jac. Quzre and vid. 7. H 6. 2. T. 16. 
Jac. Blaxton and Heath. 2, Poph. n.38. Hal. MSS. By.2.Poph. lord Hale means the additional caſes at the end ot Popham'sReports.' 
See Poph. 125. For Blaxton and Heath, ſee Poph. 145.—(4) art of a term be granted by huſband on condition, it ſeems that the 
condition is gone by his death, Quere. A ward changes the property of ſuch à term. Dy. 183. Hal. Mos. See the caſe in Marg. 
Dy. 183.—(5) Vide. Huſband of wife termor may lade feiition of right alone. 37. Af. pl. 11. If husband is guardian in right of his 
wife, doWwer lies againſi the husband alone; for there can be no voucher there againſt the ward's right. 2. E. 3. 13. 15. 47. E. 3. 9 
Hal. MSS.—(6) Vid. $ E. 3. Judgment for husband in quare impedit for the wife's advoruſon ; the husband dies ; the wife pre- 

ic fob. 9. a. Hal. MSS:—($} Vid. for date and day-of-the date hic fol. 6. a. and the note there. Hal. MSS. 

In fol. 6. a. Jord|Hale gives the following note. Date and day of the date the ſame in point of computation. g. Rep, But in point of in- 
terefl date is taken incluſive, day of the date excluſive in many caſes. T. 9. Jac. B. R. Badr. u. 177. A on the ſecond of Auguſt 1. 
Jam. makes an obligation to B, and afterxards on the ſame day B releaſss all attions nique datum ſcripti : the obligation is diſcharged, 
becauſe date is delivery. Otherwiſe, if it had been to the day of the date. J. 9. Car. B. R. Reste and Richards. Condition of obliga= 
tion to Hand to an award, ſo that it be made awwithin four days after the date: a good axward may be made the ſame Jay ; and ſo it ſeems, 
if it be day of the date. M. 1653. Street's caſe. Stiles 382. Obligation dated 2. January ; releaſe dated 1. Fanuar; of all ations uſque 
diem hujus præſentis temporis, but delivered 3. January: pratens tempus is the date, and {© the obligation ſized, P. 7. Jac. Hal. 
MISS. See further as to the diffeience between date and day of the dats. Com. Dig. Eftates G. 8. Bargain and Sale. B. 8. Temps 
A. and Vin. Abr. Eftate Z. a. Time A. and Will. vol. 1. part 2, page 165. and the next note.—(g) Vid. for commencement of leaſe, 
M. 10. Jac. Rot. 75. Hob. caſe 32. Moor and Muſgrave. A by indenture date 4. May 10. Jac. fe kl! from the feaſt of the annun- 
ciation laſt paſt for the term of 21 years next enſuing the date her-of fully to be complete and ended. In #jetment plaintiff 
But fee T. 24. Car. 

R. Corniſb and Caſey. Leaſe by indenture of 25. of March 15. Car. to hawe and to hold from and after the tas of ihe date of 
theſe preſents for the term and time of ſeven years from henceforth next and immediately enſuing, Pall commence in computation 
Fram the delivery, and in point of intereſ from the date. Stiles 118. Hal. MSS.—10) For miſrecital a leaſe ſhall commence immediately. 


6, Rep · 


Reſerve 


treſſe may be taken for a rent, and how the diſtrefle ought to be demeaned, [V] Firſt it muſt 136 


Lib. 1. Of Tenant for yeares. Sect. 58. 47 


Reſerve a luy un annual rent, &c. Firſt it appeareth [3] here by Littleton that (2) 7: rl 
a rent muſt be reſerved out of lands or tenements, whereunto the leflor may have reſort or 1 140 per 3 
recourſe to diſtreine, as Littleton here alſo faith, and therefore a rent cannot be reſerved by Sund. erg 2. Ro, ab ab. 
a common perſon (t) out of any incorporeall inheritance, as advowſons, commons, offices, co- 5- Co. Mountjvy's cafe. Noy bo } 
rodie, mulcture of a mill, tythes, tayres, markets, liberties, priviledges, franchiſes, and 
the like, [c] But if the leate be made of them by deed (2) for yeares, it may be good by (e] 30. AM. p. g. 12. AM. 20. 
way of contract to have an action of debt, but diſtreine the leſſor cannot. Neither ſhall it 20. H. 4. 10. 1. H. 4. 1. 2. 3. 
paile with the grant of the reverſion for that it is no rent incident to the reverſion (3). But 1 H., 4: 82. 19. E. 2. Fines 
it any rent be reſerved in ſuch caſe upon a leale for lite, it is utterly void, for that in that ae zo 17 9. Aff. 24. 
caſe no action of debt doth lie 4). But it a man demiſeth the veſture or herbage of his land, he 122. 5. E. 3. 68. 55 25 * 
may reſerve a rent, tor that the thing is maynorable, and the leflor may diffeine the cattell 11. H 4 4o. 3. Naa = 
upon the land (5): and fo a reverſion, or a remainder of lands or tenements may be granted 10, H. 6. 12. 21. H. 6. 11. 5 
rejerving a rent; for the apparent pollibility that it may come in poſleſſion (6), and they are H. 7. 39. 21. H. 7. 19. 17 Ez, 
tenements within the words of Littleton, Se. 188. 85. . Dyer $75. 
[a] It appeareth by Littleton, that re/ervando is an apt word of reſerving a rent, and fo is [4] 40. F. 3. 47. 8. E. 3. 67. 
reddendo, ſolvendo, faciendo, inveniendo, dummodo, and the like (7). 21, E. 4. 62. 3. H. 6.45. 31. 
[5] And note a diverſity between an exception (which is ever of part of the thing granted _— * che. 9: ao * 
and of a thing in ] tor which, exceptis, ſalvo, prater, and the like be apt words; and a re- 41 El. BY. 1 *. Com. — 8 
ſervation which is alwaies of a thing not ix ee, but newly created or reſerved out of the land Browning and Beeſtone s caſe fo. 
or tenement demiſed. [] Poterit enim quis rem dare et partem rei retinere, wel partem de perti- 131. 132. &c. 
nentiis, et illa pars quam 22 cum co eft et ſemper fuit. 4 But out of a generall a (5 50. E. 3. 12. 14. Aff 9. 
part way be excepted, as out of a mannor, an acre, ex verde generali aliquid excipitur, and not 38. E. 3. 10. 21. E. 3. 4. 34. AN. 
a part of a certainty, as out of twenty acres one. 11. 29. E. 3. 14. 3. H. 6. 45- 
It is further to be obſerved that the leflor cannot reſerve to any other but to himſelfe, for 2% H- 6. 8. 41, 32. H. 6. 1. 
Littleton faith, reſerve a luv, reſerve to himſelte. fe] It two joyntenants be, and they make a 3 * 1 * 1 * — . 
leaſe for yeares by paroll, or deed poll reſerving a rent to one ot them, this ſhall enure to them [c Brad K. * 2 15 &t 4 
both; but if it be ſo reſerved by deed indented, it ſhall enure to him alone by way of concluſion, [4] 9. El. Dy. 264. 38 H.6.38. 
f] Littleton here 1s puttin of a caſe, and not making a leafe, tor then he would not reſerve 14, H. 8. 1. 22. E. 3. 8. 2. E. 3. 
the rent to him, but to him and his heires, tor otherwiſe the rent ſhall determine by his death, 5% 8. E. 3.66. 34. All. 11, 
if he die within the terme(s). [g] But it he reſerve a rent generally without ſhewing to whom + HALL OY 8 
ſhall goe, it ſhall go to his heires. It he reſerve a rent to him and his aſſignes, et the rent /] Vid. . 215. 216, 
ſhall determine by his death, becauſe the reſervation is good but during his lite. & it is if he &c. 10. E. 4. 18. 11. E. 3. Atl, 
reſerve a rent to him and his executors it ſhall end by his death, becaute the heire hath the re- 3% 27+ fl. B. 19. 21. H. 7.25. 
verſion, and the rent was incident to the reverſion (c). So it a man warrantland to B and his aſ- 77 — 8. Dy. 45. ; 
. . . ; f 2 ich, 8. Ja. in repl. inter 
ſigns, the aſſignee mult vouch during the life of B, tor the warrantie continues but only during Woo o Edin Bank le 10 
the life of B, for the warranty is but for lite, for want of words of inheritance. But it the Hil. 33. EI Rot. 1431. in baule 
warranty be to B, his heires and aſſignes, ſo as he hath an inherirance therein, then his af- le ten inter Richmord and 
ſignee ſhall vouch after his deceaſe. So it the rent be reſerved to the leſſor, his heires and aſ- —— (Yoſt 215. b. 2. Ro. 
ſignes, ſo as it be incident to the inheritance, then ſhall all the affignees of the reverſion enjoy ,,. 5% 14 NP IS, 


the ſame, 743-) 


Annual rent. $9 it is if the rent be reſerved every two or three or more yeares (10). 
Of rents Littleton doth excellently treat hereatter in his chapter of rents, and therefore in this 
place thus much ſhall ſuffice. 


A diſtreyner pur le rent. Here it is neceſſary to be ſeene of what things a diſ- Vid. for this wordDiftreine S ct. 
be of a thing, whereof a valuable propertie is in ſome body, and therefore dogs, bucks, 5 lt. 1 i 4 8 x g x 
_ 1), oonies, and the like that are fer nature(1 2) cannot be diſtrey ned. Secondly, altho' it k. 3. Avowr. 199, 15. f. 4. A. 
be of valuable propertie as a horſe, &c. yet when a man or woman is riding on him, or an axe vowr-2. (1, Ro. Ab. 666. Cro El. 
in a man's hand cutting of wood and the like, they are for that time priviledged and cannot be 552.) 
diſtreyned( 13). [i] 3. Valuable things ſhall not be diſtreined for rent tor benefit and maintenance [i] 22. E. 4. 49. b. 7. H. 7. 1 b. 
of trades, which by contequent are tor the common- wealth, and are there by authority of law, 22. E. 4 36. 4. E. 6. tit. Ditt. 
as a horſe in a ſmithe's ſhop ſhall not be diſtreyned for the rent iſſuing out ot the ſhop, nor the Br. 74 (Cro- E.. 396. Noy 181.) 
horſe, &c. in the hoſtry, nor the materialls in the weaver's ſhop tor making of cloth, nor cloth 
or garments in a taylor's ſhop (14), nor ſacks of corne or meale in a mill, nor in a market, nor 
any thing diſtrayned tor damage teſant, for it is in cuſtody of law, and the like, | 
[+] 4+ Nothing ſhall be diſtrayned tor rent, that cannot be rendered againe in as your plight [4] 18. E. 3. 4. 8. 11. H. 7.14. 
as it was at the time of the diſtreſſe taken (5), as ſheaves or ſhockes of corne or the like cannot * 21+ H. 7. 39. b. 22. E. 4. 50. 
be diſtrayned for rent(16), but for damage tetant they may be * (17). But charretty 2 H. 4. 15. (1. Ro. Abr. 667.) 
or carts with corne may be diſtreyned for rent, for they may be ſatcly reſtored, / ER WY 
[/] 5. Beaſts 8 to he nas (18), averia caruc#, ſhall not be diſtreyned (which is the ( N 7. U. þ 1 * "lar 
ancient common law 3 tor no man ſhall be diſtreined by the utenfils or inſtruments Fut. ub. 2 ca, 41. Mirr. ca. 2 
of his trade or proteſſion, as the axe of the carpenter, or the bookes of a ſcholler) while goods _ 15. 16. 4 E. 3-1. 29. E. 
or : 
6.Rep. biſhop of Bath's caſe.—The earl of Oxford by deed dated 10. Feb. 27. H. 8. demiſes to A for 21 years; and afterwards by indenture, 
reciting that he by indenture dated 10. Feb. 2%. H. S. had demiſea to A for 21 years, demiſes the ſame land to B habendum /or 31 years 


' Jrom and after the expiration ſurrender or forfeiture of the ſaid leaſe. It was ruled, that B's leaſe ſhould commence in computation im- 


habendum be from and after the demiſe and indenture made to A, and it is not ſaid the laid demiſe then the ſecoad leaſe ſhall commence 
after the true leaſe notwithflanding the miſrecital. M. 1. & 2. P. & M. Rot. 648. Mount and Hodyken Bendl. u. 71. Hal. MSS.—See 
Cro. Cha. 397. and N. Bendl. 38. See further as to the commencement of leales and the effect of milrecitals in that reſpect, 
dheph. Touchſt. 272. New Abr. Leaſes L and Vin. Abr. Eflate Z. a. and Grant R. 4. 

(1) Lord Coke confines the rule to common perſons, becauſe the king may reſerve rent out of an incorporeal inheritance ; 
the reaſon of which is, that he by his prerogative can diſtrain on all the lands of his leſſee. 4. New Abr. 192. & 339.—(z) The caſe 
ot a leaſe by deed is put, becauſe in general things incorporeal will not paſs without deed. Poſt 48.42.49. a. 169. a. and ante g.2.—(3) 
12. H. 4. 17. Vid. ſupra fol. 44. b. the caſe of the precentor of Pauls, according to which rent on leaſe for years of tithes is incident to 
the reverſion. Hal. MSS. See ante 44. b. n. 3.-—(4) That the common law did not allow debt for rent on freehold leaſes whiltt 
they continued is certain, though the reaſon is not quite fo clear. See 3. Blackſt. 233. It has been accounted for by ſuggeſt- 
ing, that the remedies by ceſavit and diſtreſs 3 ſufficient ſecurities for the rent and ſervices. See Gilb. on Rents 
93. and Gilb. on the Action of Debt in his Caſ. in L. and Eq. 370. But it may be proper to obſerve, that the ceſſavit ſeems to 
have been firſt given by the 6. E. 1. c. 4. though the lord's right of ſeiſing the land for ſubſtraction of ſervices, which conti- 
nued till it was taken away by the 52. H. 3. c. 22. was a remedy in ſome reſpeCts fimilar, and furniſhes occaſion for the ſame 
obſervation. See 2. Inſt. 295. and Wright's Ten. 197, Note that the 3. Ann c. 14. now gives debt for rent on a leaſe forlile; 
on which ſtatute Mr. Serjeant Hawkins queries, whether it doth not extend to leaſes of incorporeal hereditaments. Hawk. Abr. 
of Co. Litt. 73.—(s) y_ how affiſe ſhall be brought in caſe of herbage. 17. E. 3. 75. Hal. MSS,—(6) And after the particular 
Mate determined, difireſs may be made for all arrears. 10. E. 4. 3. Hal. MSS.—(7) Leaje for years by indenture, and leſſer covenants 
ta pay 51. a year ; this is a reſervation. Dy. 276. H. 6. Car. B. R. Crook n. 1. Drake and Munday. But if there be 1eddendo rent 
and the leſſee covenants to pay two capons, there it ſeems to be only covenant. M. 40. 41. Eliz. Bruerton's caſe. Hal. MSS. See Cro, 
Cha. 207. and Hardr. 326.—(8) Rent, reſerved to him and his aſſigns during the term, or to him his executors and aſſigns during the 
term, determines by the leſſur : death. T. 2. Car. B R. Ney n 412. 12. Co. 2. 20. and Hil. 32. Eliz. Rickmond's caſe. Hal. MSS.— 
dee Noy 96. 12. Co. 35. and Cro. Eliz. 217.— But notwithſtanding the caſes here cited by lord Hale, it was adjudged, whilſt he 
was chief juſtice of the King's Bench, that the words during the term are of themſelves ſufficient to carry the rent to the heir, 
if the leſſor is ſeiſed in fee, and he concurred in the judgment See the cafe of Sacheverell and Frogatt Eaſt. 23. Cha. 2. in 2. 
Saund. 367.—(9) Rendering rent io him his heirs executors and adminifirators good, and it all go to the heir. Drake's caſe ſupra, 
Rendering rent to him or his ſucceſſors good, and the ſucceſſor ſhall have it. 5 Rep. Hal. MSS.—(10) See further as to reſervation of 
rent Vin. Abr. title Reſervation, and Gilb. Treat. on Rents —(11) But deer kept in a private incloſure may be diſtrained. See 
3+ Blackſt. Com, 8 where the caſe of Davis v. Powel C. B. Hil. 11, 1 is cited, —(+3) Sone have thought, that a horſe, on which 
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mediately, becauſe A's m_ was miſrecited. H. 10. Car. B. R. Crook n.8. Miller and Mancbaringe. But if in ſecede a miſrecital, the 
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Lib. t. Cap. 7. 


[#] 21. H. 7. 26. 3. E. 3. AN. 


46. 9. 
{"] 7. H. 7. 1. b. 10. H. 7. 21. 
11. H. 7. 4. a. 15. H. 7. 17. 
18. E. 2. avowrie. 219. 6. E. 4. 
22. E. 4. 49. 4. E. 3. diſtreſ. 18. 
27. E. 3. 80. 2. H. 4. 10. (2. 
Leon, 7. Doct. and Stud. lib, 2. 
c. 27.) 
e] Marlebr. cap. 4. W. 1 cap 16. 
2. & 3. Ph. & Mar. cap. 13. 
Fleta lib, 2. cap. 20. 6. H. 3. 
axowrie 242. 30. AM. 58. 1. H. 
6.9. 22. E. 4. 11. F. N. B. 89. 
Doct. and Stud. lib, 2. cap. 27. 
5. H. 5. fol. 9. 
P] 33. H. 8. tit. diſtreſ. Br. 65. 
t. Ro. Abr. 673.) 


[7 4. E. 6. tit. diſtreſ. 74. 
N. B. 100. E. (Poſt 160. b.) 
(r] 3. E. 3. tit. tranſ. 21. 


7 4. H. 6. 18. 


L] Regiſt. F. N. B. roo. 10. 


(Doct. and Stud. lib. 2. cap. 9.) 


(1. Ro. Ab. 601. Poſt 292. b.) 


(»] 7. H. 6. 13. 4. Co. 49 
3. Co. 16. 34. E. 1. tit. A- 
vowrie 233. 32. H. 3. Br. reliefe 
1. F. N. B. 32. 83. Glanvil 

lib. g. cap. 35. Fleta lib. 2. cap. 
40. and lib. 3. cap. 14. Bracton 
lib. 2. fol. 36. W. 1. cap. 35. 

25. E. 3. Cap. 11. Britton fol. 57, 
& 70. (Poſt 3. a, . Ro. Abr. 


$96.) 


[x] 48, k. 3 5. 20. E. 4. 10. 

34. H. 6 48. 35. H. 6.34. 9. H. 
6. 35. 11. H 4. 22. 

[y] 2. E. 2. Eftop. 253. 39. E. 
3. 13. Pl. Com. 434. 18. E. 3. 
16. 15. E. 3. EHop. 236. 14H. 
4. 32. (Mo. 20.) 


La. 14+ H. 6. 23 8. H. 4. 7. 


La] Reſolve. Paſch. 3. Elis. in 
Commum Banco. (Cro, Cha, 
110.) 

[5] Mich. 31. & 32. El's. in 
Communi Banco adjudge in Lon- 
don's caſe, 

Ie] 38 H. 6. 24. 30. E. 3. 21. 


Of Tenant for yeares. Sect. 58. 


or other beaſts, which Bracton calls aii (or catalla) otio/a, may be diſtrained. [r] 6. Fur- 
naces, caudrons or the like fixed to the treehold, or the doores or windowes of a houſe, or the 
hke, cannot be diſtrained( t). [x] Laſtly, beaſts that eſcape (2) may be diſtr ned for rent, thy? 
they have not been levant and couchant (3). [o] Note that he that diſtraines any thing that hath 
lite, muft impound them in a lawfull pound within three tiles in the fame county, and that 
is either overt or open, in a pinfold made for ſuch purpoſes, or in his on ne cloſe, or in the 
cloſe of another by his conſent (4). And it is therefore called open, becauſe the owner may gire 
his cattle meat and drinke without treſpaſſe to any other, and then the cattle muſt be ſuſtain. 
ed at the perill of the owner, [y] Or it is a pownd covert or cloſe, as to impownd the 
eattle in ſome part of his houſe, and then the cattle are to be ſuſtained with meat and drink 
at the perill of him that diſtraineth, and he ſhall not have any ſatis faction therefore. But if 
the didrefle be of utenſils of houſhold, or ſuch like dead goods which may take harme by vet 
or weather, or be ſtolne away, there he muſt impownd them in a houſe or other pownd covert 
within three miles within the ſame county, for it he impownd them in a pownd overt he muſt 
anſwer for them, 

(9] If the diſtreſſe be taken of goods without cauſe, the owner may make reſcous ; but if 
they be diſtrained without eauſe, and impounded, the owner cannot breake the pownd and 
take them out, becauſe they are then in the cuſtody of the law. 

[r] But if a man diſtraine cattle for damage fegſunt, and put them in the pownd, and the 
owner that had common there make freſh ſuite, and find the doore unlocked (5), he may juſtifie 
the taking away of the cattle in a parco fracto. [/] It the owner breake the pownd, and take 
away his goods, the partie diſtraining may have his action de parco frat», and he may alfo 
take his goods that were diſtrained whereſoerer he find them, and impownd them agaiae. 


It is called a writ de parco frafto of theſe words in the writ * Parcum illam vi et armis f- 
. B. 


git. And the forme thereot appeares in the Regiſter and F. 

But it is to be obſerved that for the rent due the laſt day of the tearme, the leſſor cannot 
diſtraine becauſe the terme is ended (6), and therefore ſome ute to reſerre the laſt halte yeare's 
rent, at the feaſt of the nativitie of Saint John Baptiſt before the end of the terme, ſo as if 
the rent be not then paid, he may diſtraine betweene that and Michaelmaſſe following (7). 


Action de debt. Note a direrſitie betweene a rent reſerved upon a leaſe for yeares, re- 
ſerving a yearely rent: the leſſor may have ſeverall actions of debt tor every yeare's rent. But 
upon a bond or contract for payment of ſeveral ſummes, no action of debt lieth till the laſt day be 

aſt (8). But otherwiſe it is of a recognizance, which ſee at large and the reaſon thereof cap. 
Releases Sect. 5 12. 5 13. [L] Note that the lord ſhall not have an action of debt for reliete or 
for eſcuage due unto him, becauſe he hath other remedie ; but his executors or adminiſtrators 
ſhall have an action therefore, becauſe it is now become as a flower falne from the ſtocke, and 
they have no other remedy, Neither ſhall the lord have an action of debt for aid, par file ma- 
rier, or faire fitz Chivaler, tor the cauſe atoreſaid. 


Mes en tiel caſe il covient, que le leffor ſoit ſerifie ()) de meſmes les tene- 
ments al temps del leaſe, car eſt bone plea pur le leſſee a dire, que le leſſor 


navoit riens en les tenements al temps del leaſe. And the reaſon of this is, for that 
in every contract there muſt be guid pro quo, tor contraftus eff quaſi actus contra actæm, and there - 
fore if the leflor hath nothing in the land, the leſlee hath not guid pro quo, nor any thing for 
which he ſhould pay any rent. And in that caſe he may alſo „that the leſſor an digt, 
and give in evidence the other matter (10). 


Si | x] non que le leaſe ſoit por fait indent, &c. If the leaſe be made by deed 
indented, then are both parties concluded, [ y} but if it be by deed poll the leflee is not eſto 
ped to ſay that the leſſor had nothing at the time of the leaſe made. A, leſſee tor the lite ot 
makes a leaſe for yeares by deed indented, and after purchaſe the reverſion in tee. B dieth, A 
ſhall avoid his owne leaſe, for he may coufeſſe and avoid the leaſe which took effect in point of 
intereſt, and determined by the death of B. But if A had 2 in the land, and make a leaſe 
for yeares by deed indented, and after purchaſe the land, the leſſor is as well concluded, as the 
leflee to ſay that the leſſor had nothing in the land(11), and here it worketh only upon the con- 
cluſion, and the leſſor cannot confeſſe and avoid as he might in the other caſe. [2] If a man 
take a leaſe of his owne land by deed indented reſerving a rent, the leſſee is concluded. 
La] But if a man take a leaſe of the herbage of his owne land by deed indented, this is no 
concluſion, to ſay that the leſſor had nothing in the land, becauſe it was not made of the land 
itſelte: [5] but if a man take a leaſe for yeares of his owne land by deed indented, the eſtop- 
ell doth not continue after the terme ended(12). For by the making ef the leale, the eſtoppell 
doth grow, and conſequently by the end of the leaſe, the eſtoppeltdetermities(1 3), [e] and that 


(1) At common law corn growing could not be diſtrained, hecauſe it adheres to the freehuld. 1. Ro. Abr. 666. H. pl. 4- 
But now by the 11. G. 2.c. 19. landlords are empowered to diltrain all forts of corn, 2 or other product growing on the 
0 


eltate de miſed, and to cut and gather them when ripe.-(z) If they eſcape for want of inc 


ſure by him who ought to repair, they are 
hey 


not diſirainable. Adj. 14. Eliz. Dy. 317. The bord cannot diſlrain beafls which 22175 awhen they are gone out of the land, thoug 


are within view. Vid. 41. E. 3. 26. 14. H. 7. 8. 20. H. 7. 10. 1. H. 7.17. 2. 


4. 6. Hal. MSS. See the next note — 3] This 


doctrine has been objeRed to as too general; and ſeveral diſtinctĩons are taken, the ſum of which ſeems to be, that if a tranger's 


beaſts eſcape into another's land by default of the owner of the beaſts, as by breaking the fences, they may be diſtrained for 


rent immediately without being levant or couchant; but that if they eſcape there by default of the tenant of the land, as for 
want of his keeping a ſufficient fence, then they cannot be diſtrained for rent or ſervice of any kind till they have been levant and 
couchant, nor afterwards by a landiord for rent on a leaſe, unleſ on notice the owner of the beaſts negle&s to remove them, tho 
it is ſaid, that ſuch notice is not neceſſary where the diſtreſs is by the lord of the fee for an ancient rent or by the grantee of a 
rent-charge. See this ſubje& argued upon at large in the caſe of Kimp and Cruwes 2. Lutw. 1573 (4) And now by the 11. 
G. 2. c. 19. . 10. perſons diſtraining for rent may impound the diftreſs on any convenient part ot the land chargeable with the 
rent.—(5) Vid. 30. E. 26. where defendant pleads, that he found the catth (ans nul manner de fermure ne ferrure n'autre engine. 
Hal. MSS.,—-(6) For one cannot diſlrain the ſame day the rent grows due; but it muft be the day after. #1. H. 6. 40. Vid. 14. H. 4. 31. 
Hal. MSS. By the 8. An. c. 14. rent may be dittrained for after determination of the leaſe in the ſame manner as before, if 
the diſtrels is made within (ix kalendar months afterwards, and during the continuance of the landlord's title and the potteffion 
of the tenant from whom the arrears are due.—(7) See further as to diſtreſs 3. Blackſt. Comment. 6 & 5. and in the feverat 
abridgments titles Dire and Replevin, and alſo Gilbert's Treatiſe on the Law of Replevins. See alſoz. W. & M. c. 5. 8. An. 
c. 14. 4. G. 2. c. 28. & 11. G. 2. c. 19. Theſe ſtatutes have made great alterations in the ancient law of diftreſs, particulacty 
by empowering perſons, who diſtrain for rent of any kind, to ſell the diſtreſs for payment of the rent in arrear, if the tenant or 
owner fails to r=plevy with ſufficient ſecurity within five days after taking of the diſtreſs and giving the tenant notice of the 
cauſe.. This improvement of the remedy by diſtreſs was firſt introduced by the 2. W. & M. c. g. with reſpect to rents due on 
demiſe or contract, and afterwards by the 4. G. 2. c. 28. was extended to rents-ſeck, rents of alliſe, and chief rents. Before 
theſe two ſtatutes, the remedy by diſtreſs was very imperfe& ; for the diftreſs was merely taken vine pane to compel ſatisfac- 
tion, and could not be (old or uſed for the profit of the perfon diftraining, except in 2 of the king and in ſome few other in- 
ſtances. Moſt of the other changes, made by the ſtatutes ſince lord Coke's time, have been incidentally hinted at in the pre- 
ceding notes.—-(8$) See New Abr. Debt B. and Vin, Abr. Debt O.—(g) Nota this diverſity. In pleading a leaſe, one ought to ſay, 
that the leſſor was ſeiſed and demiſed ; but in count in debt fer rent it is good without alledging ſeifin. 20. E. 3. Barr. 132. 21. H. 7. 32 
Hal. MSS.—(10) 18. E. 3. 16. Brief 747. Dy. 122. Martyne and Iu] Hal. MSS.—(1z) Et videtur, that by the purchaſe of the 
land, that is turned into a leaſe in intereſt, which befors was purely an eflappel. Vid. tamen P. 3. Car. C. B. Crook d. 2. 1bam and Mor- 
ris. Hal. MSS. See Cro. Cha. r0g.—(12) Vid. 4. H. 6. 7. If difeiſee makes leaſe for years by indenture to difſeiſor, ke /hall not have 
effiſe during this leaſe. Hal. MSS.—(13) 30. E. 3. 21. Vid: 14. H. 6. 22. per cutiam. But if it be eftoppel by matter of record, as by 
e, Cc. it continues after. 2. E. 4. Hal. MSS. 


one is riding, may be diſtrained for damage feaſunt. 2. Keb. 596. 1. Sid. 449. But the opinion was extrajudicial, — — * 
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Lib. 1. 


FL eft aſcavoir, 
que en leaſe pur 
terme de ant, per 


fait ou ſans fait il 


ne beſoygne aſcun 
nie . deſire 
fait al leſſee, mes 
il poit entrer quant 
il woet per force 
de meſme le leaſe. 


Mes des feoffments 


faits en pars, on 
Jones en le taile, ou 
leaſe pur term de vie, 
en tiels caſes ou 
franktenement paſ- 
fera, f# ceo ſoit per 
fait ou ſauns fait, il 
covient aver un live- 


Of Tenant for yeares. 


rt of the indenture which belonged to the lefſee, doth after the terme ended belong to the (PoRt. 229. a.} 
Eger, which ſhould not be if the eſtoppell continued. 


Sect. 59. 
AN D it is to be 

underſtood, that 
in a leaſe for yeares by 
deed or without deed (1), 


there needs no livery 
of ſeiſin to be made to 


the leſſee, but he may 


enter when he will by 
force of the ſame 
leaſe. But of feoffe- 
ments made in the 
country, or gifts in 
taille, or leaſe for 
terme of life, in ſuch 
caſes where a free- 
hold ſhall paſſe, if it be 
by deed, or without 
deed, it behoveth to 
have livery of ſeiſin. 


IVERIE de ſei- 


fin. (i) Traditio, or 
deliberatio ſeifine is a ſolem- 
nitie, that the law requireth 
for the paſſing af a freehold 
of lands or tenements by 
delivery of ſeiſin thereof. 
[5] 1ntervenire debet ſolenni- 
tas in mutatione liberi tene- 
menti, ne contingat donatio- 
nem deficere pro dęfectu pro- 
bationis (3): 
And there be two kinds of 
livery of ſeiſin, viz. a liverie 
in [c] deed, and a livery in 
law. A livery in deed is 
when the feoftur taketh the 
ring of the doore, or turfe or 
twigge of the land, and deli- 
vereth the ſame upon the 
land to the feoffee in name 
of ſeiſin of the land, &c, per 
hoflium et per haſpam et annu- 
By vel per fuffem wel baculum, 


Cs 
A ſeiſed of an houſe in fee, 


Sect. 89: 


48 


18. E. 3. fo, 16. 41. E. 3. ty. 


40. Aſl, 10. 2. Ail. 1. 2. E. 3- 


4- 47 E. 3. Feoff, 51, Pl. Com. 


- a. & 303. b. Vide Seck. 66. 
(Poſt 216.) 


[8] Bra, lib. 2. ca. 3. 


8 Bract. lib. 2. ca, 1c. & 18. 
tit. Ca, 33. in fine fo. 87. Flet, 
lib. 3. Cap. 15. 


. and being in the houſe, [d . , 

1 ry de ſeiſin. ſaith to B, 1 demiſe- 6 — 8 

A this houſe for terme of my life; this is a good beginning to limit the ſtate, but here wanteth li- 

= very(4). Alivery in may be done two manner of wayes, by a ſolemne act and words, as by 

2 delivery of the ring or haſpe of the doore, or by a branch or twigge of a tree, or by a turfe of the 

3 land, and with [e] theſe or the like words, the feoffor and feoffee both holding the deed of fe] See of this mere Sc, bo. 

feoftment, and the ring of the doore, haſpe, branch, twigge, or turfe: and the teoffor ſaying, here * Ro. Ab. 7.) 

I deliver you ſeiſin and poſſeſſion of this houſe, in the name of all the lands and tenements 

contained in this deed, according to the forme and effect of this deed. Or by words without 

a any ceremony or act (5), as the Eoffor being at the houſe doore, or within the houſe, here I de- 

= liver you ſeiſin and poſleſſion of this houſe, in the name of ſeifin and poſſeſſion of all the lands 

1 and tenements contained in this deed, et fic de fimilibus, or, enter you into this houſe or p. 61. 18. E. 3. 16. 6. Co. 26, 

| land, and have and enjoy it according to the deed ; or, enter into the houſe or land, and God Sharp's caſe. (Poſt.37,Cro, Jam, 
give you joy, or, I am content you ſhall enjoy this land according to the deed, or the like. For 80. 
may amount to a liverie within the view, much more it ſhall upon the land (6). Butifa 
man deliver the deed of feoffment upon the land, this amounts to no livery of the land, for it 
hath another operation to take effect as a deed : but if he deliver the deed upon the land in g*þ..7 8; (9. Co. 236-6 1. 
name of ſeiſin of all the lands contained in the deed, this is a good livery ; and fo are other Leon, 207.) nA 
books intended that treat hereof, that on deed was 1 notre name of _ of — x 
Hereby it appeareth, that the delivery of any thing upon the in name of ſeiſin of that lan 
— be nothing concerning the land, as a ring of gold, is good, and ſo hath it beene re- 
ſolved by all the judges, and ſo of the like. . > 

If divers parcels of land be conteyned in a deed, and the feoffor delivers ſeiſin of one par- ;p,n $0, 8.) 
cell according to the deed, all the parcels doe paſſe, albeit he faith not (in name of all, &c.) be- 13. E. 3. Eftop. 177. 
cauſe the deeth containeth all. And fo if there be divers feoffees, and he make livery to one 
according to the deed, the land paſſeth to all the feoffees (7), and yet the plainer way is to ſay 
(in the name of the whole, or of all the feoffees (8).) 

If a man make a charter in fee, and deliver ſeiſin for life ſecundum formam carte, the whole 
fee ſimple ſhall paſſe, for it ſhall be taken moſt ſtrongly againſt the feoffor. Note that theſe 
words (ſecundam formam carte) are underſtood according to the quantitie and quality of ,.x, 4.4. 29. Af 40. 10. Af. 

the effectuall eſtate contained in the deed. If a man make a leaſe for yeares by 2 an 755 19. 43. Al. 20. 
| wer 

(1) As to the diſtinction at common law between hereditaments lying in livery, which might be paſſed for any eſtate without 

or even writing, and thoſe lying in grant, which could be transferred by deed only, and the alteration of our ancient law by 

the 29. Ch. 2. c. 3. which requires a deed or writing in moſt caſes, ſee infra n. 3. ante 9. a. and Poſt 49. a. 121. bi 169. a.—(2) For the 
origin and hiſtory of the transfer of lands by livery of ſeiſin, ſee 2. Blackſt. Comment. 311. Mad. Formul. Anglic. Diflert.g, and 
Spelm. Gloſſ. and Du Freſn. Gloſſ. voce Iaveſitura.— (3) But fince the introduQtion of uſes and truſts and the ſtatute of 25. H. 8. 
tor transferring the poſſeſſion to the ule, the neceſſity of livery of ſeifin for Paſſing a freehold in corporeal hereditaments has 
been almoſt wholly ſuperſeded, and in conſequence of it the conveyance by feoffment is now very little in uſe. Before the ſta- 
tute of uſes equitable eſtates of freehold might be created through the medium of truſts without livery, and by the operation of 

| the ſtatute legal eſtates of freehold may now be created in the ſame way. Thoſe who framed the ſtatute of uſes evidently foreſa w, 
that it would render livery unneceſſary to the paſſing of a freehold, and that a freehold of ſuch things as do not lye in granc 
would become transferrable by parol only without any ſolemnity whatever. To prevent the inconveniences, which might ariſe 
from a mode of conveyance ſo uncertain in the and ſo liable to miſconſtruftion and abuſe, it was enatted in the ſame 
ſeſſion of parliament, that an eſtate of freehold ſhould not paſs by ain and ſale only, unlefs it was by indenture inrolled. See 
27. H. 8. c. 16. The objects of this proviſion evidently were, firſt to force the contracting parties to aſcertain the terms of the 
conveyance by reducing it into writing ; ſecondly, to make the proof of it eaſy by requiring their ſeals to it, and conſequently 
the preſence of a witneſs; and laſtly, to prevent the frauds of ſecret conveyances by ſubſtituting the more effectual notoriety of 
znrollment for the more ancient one of livery. But the latter part of this provifion, which if it had not been evaded would have 
introduced almoſt an univerſal regiſter of conveyances of the freehold in the caſe of corporeal hereditaments, was ſoon deteat- 
ed by the invention of the conveyance by leaſe and releaſe, which ſprung from the omiſſion to extend the ſtatute to bargains and 
ſales for terms of years ; and the other parts of the ſtatute were neceſſarily ineſfectual in our courts of equity, becauſe theſe were 
ſill left at liberty to compel the execution of truſts of the freehold though created without deed or writing. The inconveniences 
from this inſufficiency ot the ſtatute of inrollments are now in ſome meaſure prevented by the 29. Cha. 2. c. 3. which provides 
againlt conveying any lands or hereditaments for more than three years, or declaring truſts of them, otherwiſe than by writing. 


bee Poſt 121. b.—(4) 9. Rep. 13. Thoroughgood's caſe. Hal. MSS —(5) 43. Af. 10. 18; H. 6. 16. A makes charter of feoffment to 
- and land according to the deed made to you; i 


4'+ E. 3. 17. b. 4r. Af. p. 0. 
38 an 4 . 


p. 2+ 38. E. 3. 11. 3 
Aſſ. p. 12. 26. Aff. I 27. all. 


43. F. 3. tit. Feoff. 51. 35. H. 


50. E. 3. Rot, Parlo nu, 30. 


Ibidem. (2. Co. 246. Poſt 222.) 
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ſes to B, and B being on the land A ſayr, I am content you ſhall have this hou 
mot livery, becauſe it imports only aſſent and is future. H. 6. Jac. Maund's caſe. Ley n. 3. Hal. MSS. See Ley 2.—(6) But Cro. Jam. 
80 |; id the 2 by 


and Ley 2. ſeem contre.—(7) But if it be without deed nothing paſſes 14 35. Hal. MSS.-($) 15. Z. 4. 18. 18. 4. 
4-12.18 H. 6. 9. 22. H. 6. 1. 40. E. 3. 40. Hal. MSS. | ; 


queſtioned ; for 1. Ro. Abr. 664. A. pl. L. and the caſe of 7. E. 3. Fitth. Abr. Avowry ty. are directly contra: See alſo n. 2 
ura, and Cro. Eliz. 549. 596. Some alſo have inclined to think, that horſes drawing a cart loaded with corn, though one 
ruling in the cart, may be diftrained for rent, and for that purpoſe may be ſevered from the cart, if the perſon 
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iſtrainin 
Loth not chuſe to take the cart with the corn as well as the horſes, all of which as it ſeems are equally liable to the Karel. 
Coe 2. Keb. 529. 596. 1. Vent. 36. and 1. Sid. 422+ 440 in which latter book the reporter makes a query, whether tlie _ 
| eing 
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Lib. 1. Cap. 7. Of Tenant for yeares. Sect. 59. 


(Hob. 177. Plow. 155. 197. 1. liver ſeiſin according to the forme and effect of the deed ; yet he hath but an eſtate for yeares, 
Sid. 82. 2. Ro. Ab. 7. 1. Co. and the liverie is void as Littleton ſaith, So if A by deed give land to B, to have and th 
127. 129. Cro. Ja. 376.) hold after the death of A to B and his heires, this is a void deed, becauſe he cannot reſerve to 
22 33. & 24. Eliz. inthe himſelte a particular eſtate, and conſtruction muſt be made upon the whole deed, and it livery 
ing's Bench inter Hogęe & Part 5 . A . wo l 8 l 
Croſfe for lands in London, Vid, be made according to the torme and effect of the deed, the livery alſo is void, becauſe the livery 
Pl. Com 395. teterreth to a deed that hath no efect in law, and therefore it cannot worke //ecundnm for. 
ee more or this Sett. 66. 11. „iam et cratum carte (1). Ard fo it was adjudged, et fic defimilibus. * And it is to be obſerved 
© bits, Re. — 1 4 pa f. 8. that neither the teoffor being abſent, can make livery, nor the feoffee being abſent can take 
2. Sid. 61.) livery, but by warrant of attorney, by deed, and not by parol, becauſe it concernech matter 
of treehold (2). 3 
Bridgewater's caſe, Vide Seft. 1. in Bridgewater's caſe, where a man hath a moveable eſtate for inheritance, for 
(Ante 4. b. Poſt. 190, b.) example there put, in i; acres: the queſtion is where livery ſhall be made, Firſt, it they be 
parcel of a mannor, they may paſſe by the name ot the mannor, but if they be in groſſe then the 
charter of feoffment muſt be of 13 acres, lying and being in the meadow of do acres, gene- 
rally without bounding or deſcribing of the ſame in certaintie, and hverie of the feitin ot any 
Vid. Sect. Is z acres allotted to the teoftee tor a yeare 1 cartæ is a good livery to palle the 
content of 13 acres whereſoever the ſame he in that meadow. In the ſecond caſe where one 
entire mannor is ſeparate and divided, as is atorefaid, there is no queſtion but the livery muſt 
be made of that mannor, but in the other caſe where two mannors are ſeparate, and divided 
alternis wicibus, there the charter of feoſfment muſt be made ot both, and liverie in that man- 
nor which he is ſeiſcd of in any one yeare ſecundam formam carte, and the next yeare in the 
other /ecundum formam carte; tor there are wo diſtinct mannors, and ſeverall eitates in 
them (3). | 
38. E. 3. 77. 38. A. p. 2. 43 A a in law is when the feoffor ſaith to the feoffee being in the view of the houſe or 
Al. p. 20, Temps H. 8. Tit. land, (I give you yonder land to you and your heires, and goe enter into the tame, and take 
Feuttments Br. o. 18. E. 3. 16. poſleſſion thereot accordingly,).and the feotfee doth accordingly in the lite ot the tevftor enter, 
So, SF. . N chicks good teoffment, for fignatio pro traditione haletur (4). And herewith agreeth Bracton, 


er Moyle. Braft, hb, 2. cap. 18. a , : $ K 5 
% a fo. on A WP item dici poterit et afſignari, quando res vendita wel donata fit in conjpettu, quam ewenditor et do- 
{1. Co. 156. Pot. 2 53. a.) nator dicit ſe tradere: And in another place he faith, i» /cifina per affefttum et per aſpectum. 


But it either feoffor o: the feoffee die before entry the livery is voyd (5). And hvery within 
5 9. E. 4 30. 38. F. 3. 11. the view is good where there is no deed of feoffſment. [a] And ſuch a liverie is good albeix 
1 7 3 — 25 H. 7. 9. the land lie in another county. [5] A man may have an inheritance in an upper chamber, 
1 Fay 12 3 = AT. $6, though the lower buildings and ſoile be in another, and ſeeing it is an inheritance corporeall it 
L] 38. All. p. 23. ſhall pafle by ey ho [cj A man maketh a charter of teofiment and delivers leiſin within the 
view, the teoffee dares not enter for teare of death, but claimes the ſame, this ſhall veſt the free- 
hold and inheritance in him, albeit by the livery no eſtate paſſed to him, neither in deed, nor 
in law, ſo as ſuch a claime ſhall ferve, as well to veſt a new eſtate and right in the tcoftee, as 
in the common caſe to reveſt an ancient eſtate and right in the difleilee, &c, as ſhall be ſaid here- 
atter more at large in the chapter ot continuall claime. And ſo note a liverie in law ſhall be per- 
7) Hill. 37. Eliz, Rot. 620. in tected and executed by an entry in law. [4] It a man be diſleiſed, and make a deed ot teoffment, 
Wo key inter Browne & und a letter of attorney to enter and rake poſleſſion, and atter to make livery ſecundum formam 
le: by Elis. 3 ws | cart, this is a good teoflment albeit he was out of poſleſſion at the time of the charter made(b), 
3- Elis. Dyer 131. for the authority given by the letter of attorney is executory, and nothing paſſed by the deli- 
(6. Co. 26.) very of the deed till livery ot ſeiſin was made. And in ancient letters ot attorney power is 
given to others to take poticilion tor the teoftor. ; But it a man be diflerfed, and make a writin 
3- Co. 35. inter Jennings & of a leaſe for yeares and deliver the deed, and atter deliver it upon the ground, the ſecond de- 
ragte. livery is voyde, for the firſt delivery made it a deed, and tor that the leate tor yeares mult take 
(2. Co. 31. b. 3. Co. 35, b.) effect by the delivery of the deed, therefore the deed delivered when he was out of poſſeſſion 
was voy de. But fo it is not of a charter of teoftment, tor that takes effect by the livery and ſei- 
lin, But if the leflor had delivered it as an eſcrowe, to be delivered as his deed upon the 
ground, this had beene good, | 
(2. Ro. Ab. 4. Dy. 33. a. Mc, A man makes a leaſe tor yeares and after makes a deed of feoffinent and delivers ſeifin, the 
11 leſfice being in poſſeſſiun and not aflenting to the teoftment, this livery is voyd, tor albeit the 
feoffor hath the treehold and inkeritance in him, yer that is not ſufficient, tor a livery muſt be 
given of the poſſeſſion alſo (7) ; but it the leſſee be ablent, and hath neither wite nor ſervants 
2. Co. 31, 32. Bettiſworth's (though he hath cattell) upon the ground the liverie of ſeiſiu ſhall be good, ' 
caſe. It a man be ſeiſed ot an houſe, and ot divers ſeverall cloſes in one countie in fee, and makes 
a leate thereof tor yeares, and atterward maketh a teoffment in tee of the fame, and makes live- 
rie of ſeitin in the clotes, (the leſſee or his wife or ſervants then being in the houte) the livery 
is voyd ſor the whole: for the leflee cannot be upon every parcell ot the land to him demited, tor 
the preſervation or continuance of his pofleflion therein. And theretore his being in the houſe, 
or upon any part of the land to him demiſed, is ſutheient to preferve aud continue his poſteſſion 


in the whole, trom being ouſted or diipollctied (8). Note 


(1) Charter of fesfment habendum a die datus. Ruled, 1. If livery be made the ſame day ſecundum formam cartz, it is wid. 2. If 
it was after the day by the feoffor himpelt, it is good. 3. / there be letter of attorney to deliver ſeiſia iu the deed, or it was at the ſame 
ume, and it is delivered after the day, yet it is not good, becauſe the authority was given at a tume when it was a wed charter. But 4. 
if letter attorney be mae after the da;, and livery is made according to the deed, it is good. Hob. 314. Greenwwora and Tiler, T. 3. Car. 
Owen and Price. C. B. I. 3. Jac. Rot. 216. B. K. Hennings and Fauckarden. So there is a diverſity betaween this and grant of a 
rever/ion habendum from à day to come, for attorument after the day doth not aid the grant. 2. Rep. 55 Buckler's caje. Hal. MSS 
See Cro. Jam. 563. and 153.— (2) Adjudged, that jeaffee being abſent cannot tale livery, nor feoffor being abſeiut make livery, by attor- 
ney by parol. T. 1659. Gregory aud Badbourne. But a leaſe for years may be delivered by attorney by parol, as hus been often ad- 
Judged. Hal. MSS.—(3) Vid. 8. E. 2. Feeffments 111. Livery by the lord of any part of the manor without going 19 it ; but contra i 
not parcel. Hal. MSS.—(4) Nota the caje of 38. Af. 2. A makes feoffment to b within the wiew, and afterwards marries her, and 
afterwards claims to the uſe of the waj? ; it is a good execution of the livery. 38. E. 3. 11. Vid. 42. E. 3. Feoffments 54. Livery good, 
though the land is not awithin wiew. Hal. MSS.—(5) 1. Rep. Rector of Cheddington's caſe. Hal. MSS$S.—(6) ti. 22. Car. B. R. Hinde's 
caſe, M. 4. Jac. B. R. Sparks and Darcy, 37. Elia. Brown's caje. Charter of jreffment of lands in the hands of the king with letter of 
attorney to make livery, and afterwards the feoffor ſues ouſter maine, and the attorney makes ltyery ; it in good. 25. Eli. Feoftment on 
condition wx hich is broken ; feeffor makes char ter of jeoffment and letter of attorney to deliver jeifin; the attorney enters and makes livery ; 
it is good. Dick's caſe. Hal. MSS —(7) P. 40. Eliz. B. R. A tenant for years; the reverfion 15 granted to B jor lije, remainder to C 
in tail, remainder to D in fee ; D by deed intens A and one E, and mates livery : it was ruled ts be word, becauſe there was not any ſur- 
render, and A was in poſſeſſion and could not take by Itrvery. Edes «nd Knotsford. A tenant for years, remainder to the king for years, 
remainder to B in fee; B enters and ou A and makes livery; it is good, notwithflanding the meſne remainder for years to the kirg ; but 
it would have been otherwiſe, if the king's remainder had been for hie. Hal. MSS.—($) But nota, it eee conjents, livery is good, though 
he be upon the land. Tr. 40. Eliz. Shephard and Gray. A makes leaſe for years, and afterwards makes charter of * with letter 
of attorney to enter and take poſſeſſion and ſeiſin jor him and ſuck ſciu and poſſeſſion to deliver; the attorney makes livery with the con- 
Jent of the leſſee, he being on the land; and it was ruled good. P. 1651. Wegg and Villers.—Lejee jor years conſents, that jeeffor ſhall make 
livery, and afterwards goes out of the country, leaving ſervants on the iand; the feefſor enters and makes lrwery it was ruled good. 
But it was ruled, that if leſſee be abſent, livery by leſſor by conſent of jervants is woid, they being upon the land. I. 7. Jac C. 4. n. 45: 
D. D. Blackleach and Small. But if A be lefjee of white acre by cne demiſe and of black acre by another demie of the jame l. for ; or if 
there be ee of white acre and black acre by one dem:ſe, and ne makes leaſe jor years of black acre, and leer enters on black acre 

and makes livery, though A be on white acre it is good. 2. Rep. Bettifworth's caſe. Hal. MSS. . 


being on the cart ſhould not privilege the whole team.—(13) If ferrets and nets in a warren be taken damage tefant, 7 5 good 
Fut uf they are in the hands of a man, they cannot be diſtraiued any more than a horſe on which a man is ; nor can they be diſtrained, if 
they are out of the Warren. 2. E. 2. Avaury 182. 7. E. 3. ibid. 199. Hal. MSS. See Vin. Abr Difireſs A.—(14) If 4 brings yarn 
to his neighbour's houſe to weigh, i cannat be diſtrained by the lord. Ney n. 298. Burley and Read. Vid. ig. E. Avowery 216. Hai. Nds. 
dee Noy 68. and ſ. c. in Cro. Eliz. 549. aud 596. For other caics in Which things the property of ſtrangeis are privileged 
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Lib. 1. Of Tenant for yeares. Sect. 60. 49 


Note a great diyerſity, when a man hath two waies to paſſe lands, and both of the waies be 7. E. 4. 20, a. per touts les Juſt. 

by the common law, and he entendeth to paſſe them by one of the wayes, yet wt res magis wa- 11+ HI. 4. 71. Pl, Com. 152, 10. 
{cat it ſhall paſſe by the other. But where a man may paſſe lands either by the common law, © +3 
or by raifing of an uſe, and ſettling it by the ſtatute, there in many caſes it is otherwiſe (1). 
For example, if a man be ſeiſed of two acres in fee, and letteth one of them for yeares, and (Mo. 99-) 
intending to paſſe them both by feoffment, maketh a charter of feoffment, and maketh livery 
in the acre in poſſeſſion, in name of both, onely the acre in poſſeſſion paſſeth by the livery. 
Yet if the leſſee attorne, the reverſion of that acre ſhall gar by the deed and attornement, 87 
he is in by the common law, and in the per in both, and ſo in the like. But otherwiſe it is, it 
the father make a charter of feoffment to his ſon, and a letter of attorney to make livery, and 2. Co. 35. 36. Sir R. Hey - 
no livery is made, yet no uſe ſhall riſe to the ſon, becauſe he ſhould be in by the ſtatute in an- ward ca e. 
other degree, vl. in the p, and the intention of the parties worke much both in the raiſing pegs 5 26. 32. 3. Co g4. 3. 
and dire Won of uſes. So if Cefly gue ue and his feoffees had joyned in a feoffment after the _— 
ſtatute of 1. R. 3. &c. it had beene the teoffment of the feoffees, and the confirmation of Ceffy 1. R. 3. ca. 1. 21. H. v. 

ze uſe, for the ſtate at the common law ſhall be preferred. So to conclude this point, of 

treehold and inheritances, ſome be ag pap as houſes, &c, lands, &c, theſe are to paſſe by 

liverie of ſeifin, by deed or without deed ; ſome be incorporeall, as advowſons, rents, com- 

mons, eſtovers, &c. theſe cannot paſſe without deed, but without any liverie (2). And the law 

hath provided the deed in place or ſtead of a livery, And ſo it is if a man make a leaſe, and 

by deed grant the reverſion in fee, here the freehold with attornement of the leſſee by the 

deed doth paſſe, which is in lieu of the livery, See Brat. lib. 2. cap. 18. Et eff traditio de re 

corporali de perſona in perſonam de manu, Tc. gratuita tranſ/latio, et nihil aliud eff traditio in uno 
ſenſu, nift in palſeſtonem inductio, de re corporal: ; et ideo dicitur, quod res incorporales non patiun- 

tur traditionem ficut ipſum jus quod rei five corpori inheret, et quia non poſſunt res incorporales poſ- 
deri ſed guaft, ideo traditionem non patiuntur, | 
This ancient manner of conveyance by feoffment and livery of ſeiſin, doth for many reſpects 

exceed all other conveyances. For (as hath beene ſaid) (3) if the teoffor be out of poſſeſſion, nei- 

ther fine, recovery, indenture of bargaine and ſale inrolled, nor other conveyance, doth avoid 

an eſtate by wrong, and reduce cleerely the eſtate of the feoffee, and make a perfect tenant of 2. Co. 55. Buckler's cafe, 

the freehold, but onely livery of the ſeiſin upon the land: the other conveyances being made off 

from the ground, doe ſometimes more hurt then good, when the feoffor is out of poſſeſſion (4)- 1. H. 7. 28. 8. H. 7. 4. 

And yet in ſome caſes a freehold ſhall paſſe by the common law without livery of ſeiſin: 

as if a houſe or land belong to an office by the grant of the office by deed, the houſe or land 31. H. 6. 16. 8. H. 7 4. M. 
paſſeth as belongeth thereunto. So if a houſe or chamber belong to a corodie, by the grant 3” - „ Ranulph. 
of a corodie, the houſe or chamber paſſeth. A freehold may by cuſtome be ſurrendred with- f. Py 3 IN, H. 4 
out livery, as hereafter ſhall be ſaid (6) : and ſo of aſſignement of dower ad Hum cclefiz, or 83. V. Se. 74. : 
otherwiſe, and by exchange a freehold may paſſe without livery, as hereatter ſhall be ſaid in | 


this chapter. 
Sect. 60, 
M17 ES ſi home le NU if a man letteth PER fait, ou ſauns 


fa terres ou lands or tenements Fait. For ſeeing that 
tFenements, fer fait ou by deed or without the remainders take eftect by 


6 livery, there needes no deed (8). 22. H. 6. 1. 10. E. 4. 1. 18. E. 
fans fait, a (7) terme deed for terme of 7, 1. n 


des ans, le remain- yeares, the remain flue of an eſtate in land de- (Plow. 23 Poſt 143. a 


dier ouſter à un au- der over to another pending upon a particular e- Vaugh. 269. 


. . . ; ate, and created together 
ter per terme de vie, for life, or in taile, or „ich the fame, and in lay La- 


ou en taille, ou en fee; in fee; in this caſe it ine it is called remanere (9). 
donque en tiel caſe il behooveth, that the Fait un liver 
covient, que le leſſor leſſor maketh livery of ein al leſſce. This live- 


. N11 ns * ry is not neceſſary in this 
fait un liverie de ſeiſin ſeiſin to the leſſee for A e nor lade himſelfe, 


a le leſſee per terme yeares, otherwiſe no- yecauſe he hath but a terme 


de ans, ou auterment thing paſſeth to them for yeares, but it is for the 
benefit of them in the rem”, 


riens paſſa a eux en in the remainder, al- i the livery to the leſſee 


le remainder, coment though that the leſ- ſpall enure for the benefit of 
que le lefſee enter en ſee enter into the em in the rem“ e for "_ 


(1)Where land ſhall paſs by one way or the other at common law.—Termor for years makes charter of feefſment by the word dedi, 
evith letter of attorney in the ſame deed to deliver ſeiſin, and afterwards livery is made, yet it is a forfeiture, and the term ſhall not be 
Jaid to paſs firft by the delivery of the deed, as it ſeems. Dy. 362.—Grant to @ tenant at will ſhall enure as a confirmation. Dy. 269 — 
0 Eliz. B. R. Leonard's caſe. If A makes leaſe for years to B. and afterwards makes charter of feofſment to B being in poſſeſſion with 
the words dedi et conceſſi, with letter of attorney to deliver ſciſin; before livery, he may uſe the deed as a confirmation in fee, and after 
livery as a feeffment. And there it was alſo agreed, that if by indenture in confideration of way", By bargains and ſells to B with letter 
ef attorney, and the deed is inrolled, it is a good bargain and ſale.— 17. Eliz. Leſſee for lije and 
Jeeffment, and letter of attorney to make livery, which is made accordingly, it is good and the remainder all not be ſaid to paſs by de- 
livery of the deed. — Where one ſhall have cleAion to take by ſtatute or common law. Vid. Dy. 302. Grant of reverſion to a bro- 
ther averred to be pro fraterno amore.—2. Rep. Sir R. Heyward's caſe. Demiſi or conceſſi taken either as leaſe or bargain and ſale, 
7. Rep Bedell's caſe. Grant to @ ſon. T. 15. Car. B. R. entered H. 11, Car. Rot. 459. Father gives and grants to his ſen and his hairs, 
habendum after the death of the father ; and no confideratian of blood or marriage i mentioned in the deed : an eflate ſhall not ariſe by 
Py of uſe. Nota videtur, that there was a letter of aitorney in the deed. P. 1657. Jackſon's caſe. A by indenture for love and af + 

ett 

attorument was made but not till after the death of A; and it being found that B was couſin it was ruled, that an rflate ſhould arije by 
away of uſe without attornment. Where one may ele& one way or the other by ſtatute.— Vid. 7. Rep. Bedell's caſe. If father in 

eonfideration of money bargains and ſells to his ſon, there ought to be an enrollment. But if A for natural love to his ſon and alſo for mo- 

ney grants to the ſan, the land ſhall paſs without inrollment, becauſe the conſideration of lowe is expreſſed. M. 1649. Wats and Dicks B. 

R.—Hal. MSS. See further as to electing in what way an eſtate ſhall paſs, Yelv. 124. the cale of Croſſing and Szudamore. 1. 

Ventr. 137. and 1. Mod. 175. and Barker and Keat in 2. Mod. 249. See alſo Vin. Abr. Uſes B. a. and the obſervation in 
Hawk. Abr. of Co. Litt. 83.—(2) See ante 9. a. 47. à. 48. a. and Polt 121. b. and 169. 2.—(3) Ante 9. 2.—(4) For this ſee 2. Rep. 
$6. Buckler's caſe. Fine by diſſeiſee extinguiſhes his right, aud ſhall enure to the difſeiſor- But ſee this denied M. 13. Car. B. R. Crook 
n. 7. Fitzherbert's caſe. Hal. M$S.—See Cro. Cha. 483 and S. C. W. Jo. 397. In this laſt book it is ſaid, that the judges did not 
deliver any opinion on the point. See further W. Jo. 417. Cro. Cha. 305. and Gouldſb. 162,—(5) Rot. 74. Hal. MSS.—(6) Vid. 
S. Rep. Peryman's caſe. Hal. MSS.—See 5. Co. 84. In Peryman's caſe the jury found, that in the manor of Porcheſter there was a 
cuttom, according to which all alienations of lands within that manor by writing feoftment or laſt will were void. unleſs preſent- 
ed at the next court of the manor, or at ſome court within a year after, or at the next court after the year ; and this was adjudg- 
ed to be a good cultom. In the ſame caſe mention is made, that by the cuſtom of Lid ford Caſtle in evonſhire a freeholder of 
inheritance cannot paſs his freehold except by ſurrender into the lord's hands. As to this latter kind of cuſtom, in conſequence 
of which the eſtates ſubje& to it have been called cuſtomary freeholds, ſee Poſt 5g. b. and Blackit. Law Tracts, 8vo ed. vol. 1. p. 
144 (7) Un pur. L. and M.-(3) 12. HF. 4. 20. Hal. MSS. —(9) Sect. 215. Hal. MSS. 
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Lib. 1. Cap. 7. Of Tenant for yeares. Sect 60, 


rerie of the poſſeſſion could Jp; ronements. Et fi tenements. And if the 
not be made to the next in re- 


mainder, becanſe the poſſeſ- le termor en tiel caſe termour in this caſe 
hon nag to _ — ee for entra devant aſcun en:reth before any li. 
yeares, and for that the parti- „ __» . * 

cular terme, and all the re- Iiverie de ſeiſin fait very of ſein made to 
mainders, made in law but @ luy, donque eſt le him, then is the free- 


(Poſt 143 >) one eſtate, and take eftect at frankgtenement et auxy hold and alſo the re- 
one time, therefore the livery 


is to be made to the leſſee, Je rever/ion en le leſt verſion in the leſſor. 


But if a leaſe for yeares Jai 1 IVe- 
- fol-16-» iter Rho Mes ſi il fait But if he maketh live 


and B, the remainder to C liverie de ſeiſin a le rie of ſeiſin to the leſ- 


in fee, and livery is made to A leſſee, dongue eft le ſee, then is the free- 
8 rd N. — franktenement ove hold together with 


livery is good to veſt the re- /e fee a eux en le re- the fee to them in the 


(5- Co. 94 b.) mainder, and there is a diverfi- nainder, ſolongue le remainder, according to 
ty, between two joynt attornies 


to receive livery for another, forme del grant et le the forme of the grant 


and livery and ſeifin is made 9qyg/unt del leffor. and the will of the leſ- 
to one ot them, in the name ot ſi 
both, this is cleerly void, be- Or. 


cauſe they had but a meer and bare authority (t), and they both doe in law make but one attor- 
ney, unleſſe the warrant be joyntly and ſeverally (2), but the leſſee for yeares hath an intereſt in 
ro. E. 4. 1. 72. E. 4. 16. 15. E. che land. Againe, if A is to make a feoftment to B and C, and their heires without deed, and 
4.18. 22. E. 4. 35- 40. E. 3. 10. A makes livery to B in the abſence of C in the name of both, and to their heires ; this livery 
9 u 8. Feffments 52. is void to ©, becauſe a man being abſent cannot take a freehold by a livery, but by his attor- 


6. H. 4. 2. b. Litt. 153. ney being law fully authoriſed ts receive livery by deed, unleſſe the feoffment be made by deed, 
3. H. 7. 13. (Poſt 359 a.) and then the livery to one in the name of both is good (4). 
(Ante 36-4. 9. Co. 137. Note there is a diverſity between livery of ſeiſin of land, and the delivery of a deed, for if a 


man deliver a deed without ſaying of any thing, it is a good delivery, but to a livery of ſeiſin 
of land words are neceſſary ; as taking in his hand the deed, and the ring of the doore (it 
it be an houſe) or a turfte or twigge (if it be of land) and the feoffee laying his hand on it, 
the feoffor ſay to the feoffee, Here I deliver to you feifin of this houſe, or of this land, in the 
name of all the land, contained in this deed, according to the forme and effect of the deed, (a3 
hath been ſaid) and if it be without deed, then the words may be, Here I deliver you ſeifin of 
this houſe or land, &c. to have and to hold to you for life, or to you and the heires of your 
bor, or to you and your heires for ever as the caſe ſhall er 
'h e 


Ruth cap. 4. verſe 7. 8. Deut. en the kinſman of Elimelech gave unto Boas the parcell ot land that was Elimelech's, he 


25. 9. 10 tooke off his ſhoe, and gave it unto Boas in the name of ſeifin of the land (after the manner 
Cen. 23. \erſe 11, in Iſrael) in the preſence, and with the ppg bs many witneſſes. And when Ephron in- 
feoffed Abraham of the field of Machepela, he ſaid to him, agrum trado tibi, Sc. I deliver 


this field to thee, 
A man makes a leaſe for yeares to A, the remainder to B in fee, and makes livery to A 


within the view: this livery is void, for no man can take by force ot a livery within the view, 
but he that taketh the trechold himſelfe. | 


Et ji le termor en tiel caſe enter devant aſcun livery fait, Sc. By 
(Mo. 14 ) the entry of the leſſee he is in actual poſſeſſion, and then the livery cannot be made to him that 
is in polletſion, for quod eme meum |, amplius meum efſe non poteſ?, But if the leſſor and leſſee 
come upon the ground, of purpoſe tor the leſſor to make, and the leſſee to take livery, there 
his entry veſts no actuall poſſeſſion in him untill livery be made; for [a] affectio tua nomen 
imponit operi tuo (5). And therefore it it be agreed betweene the diſſeiſor and diſſeiſee, that the 
diſleiſee ſhall releaſe all his right to the diſſeiſor upon the land, and accordingly the diſſeiſee 
entreth into the land, and delivereth the releaſe to the diſſeiſor upon the land, this is a 
Fo; . releaſe, and the entry of the diſſeiſee, being for this purpoſe, did not avoid the diſſeiſin, for 
- P. 19.Eliz.in Commun Banc, his intent in this caſe did guide his entry to a ſpeciall purpoſe. And ſo was it reſolved [I] by 
Com. in Aff. de fleſh-torce. 8 Dy 4 the what * pl Paſch. 18. Eli * oY 
92. 29. AT 26. 43. Af . 3. 3. ir James Dyer, and the whole court ot Common Pleas, Paſch. 18. Eliz. upon evidence which 
II. 6. 19. in formdon. '6) I myſelte heard and obſerved. But it the diſſeiſor enteoffe the difleiſce and others, there albeit 
the difleiſee came to take livery, yet when livery is made, the diſſeiſee is remitted to the whole 
in judgment of law, as ſhall be fad more at large in the chapter of remitter in his proper 


place, 
Sect. 


(r) 5 as to the difference between a naked authority and an authority coupled with an intereſt, Poſt 52. b. 113. 2. 
and 181. b. | 


L BraQon lib, 2. 


(z) See Poſt note 1. in 52. b. 
(3) 18. E. 4. 12.— Hal. MSS. 
(4) Dy. 14 38 18. H. 6. 9 22. H. 6. 1.— Hal. MSS. 


(5) Nota, if the leaſe for years auith the remainder over be by deed, the deed ought not to be delivered till livery made; for other- 
wiſe the liver is bad. H. 2. Eliz. Helyar's caſe. Vide Bendl. u. 130. Hal. MSS. —See N. Ben. $ 5- and S. C. Mo. 14. 1. And. 8. 


(6) 9. H. 2. 1. 47. E. 3. 17. Hal. MSS. 


—— 7 


whether a perſon's chariot, which ſtood at a common livery ſtable, could be diſtrained for rent due from the keeper of the li- 
very ſtable ; and the court after two arguments appearing to be ſtrongly inclined in favour of the diſtreſs, the owner of the cha- 
riot afterwards declined bringing the queſtion to a third argument, which had been ordered by the court.—(15) 20. H. 7. 9.11. 
21. E. 4.47. Hal, MSS.—(16) But now by the 2. W. and M. c. g. ſheaves, or cocks of corn, or corn looſe or in the {traw, or hay 
in any hovel, ſtack or rick, or otherwiſe on the land, may be diſtrained for rent due on demiſe leaſe or contrat.—(17) Sheep 
are equally priviledged with averia caruce, and cannot be taken, if any other diſtreſs can be found. See further 2. Inſt. 133- 
og an CI cafe cited in n. 18.—(18) But it has been adjudged, that beaſts of the plow may be taken for the poor's rate under 
de 43. Eliz. becauſe the remedy given by that and other ſtatutes for compelling the payment of particular rates or ſums 


money, though called a diſtreſs, is in efe# an execution. 4. Burr. v. 1. p. 0 e acc. . 4 
cles 39. which is referred to in Com. Dig. Diſtre C. but — cited in the ab in 2 oe: ee RO 
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Yap. 


ſin fait en un parcel de 


. ſuffiſt pur touts les au- 


fait un fait de feoffe- 


Lib. 1 Of Tenant for yeares. Sect. 61, 62. 


Sect. 61. 


ND if a man wil make 

a feoffement, by deed 

or without deed, of lands 
or tenements which he 
hath in divers townes in 
one countie, the livery of 
ſeiſin made in one parcell 
of the tenements in one 
towne, in the name of all 
the reſt, is ſufficient for all 
other the lands and tene- 


T / home voile faire 
feoffment, per fait 
cu fans fait, de terres ou 
tenements que il ad en 
pluſors villes en un 
countie, le liverie de ſei- 


EN un Coun (Poſt 253. ) 


fte. A coun- 
tie is fetched trom 
the French, and 
ſhire from the Sax- (2. Co. xr. . 
on. For Scyran in 
the Saxon tongue (Poſt 168. a., 
ſignifieth partir; on 
cauſe everie coun- 
tie or ſhire is di- 
vided and parted by 
certaine metes and 
bounds from ano- 
ther, and in Latine 
is called Comitatus 


les tenements en un vil- 
le, en le noſme de touts, 


tres terres et tenements 


comprehendes deins meſme ments comprehended with- 4 comitande, for 43. F. 3. 27. 
4 na 0 accompanym to- 
le feoffement, en toutz les in the ſame feoffment in al gcther And fer as 


other the townes in the 
ſame countie (1). But if a 
man maketh a Cced of fe- 
offement of lands or tene- 
ments in divers counties, 
there it behoveth in every 
countie aver un liverie de county to have a livery of 

take no notice of a 


fein. ſeiſin (2). 
liverie in another 
countie to paſſe any lands in their owne countie. But of this more ſhall be ſaid hereatter, 


much 2s the men 
Gt one county doe 
not accompany to- 
gether with men of 
another county at 
countie courts , 
turnes, leets, and 
other courts, ther- 
fore in judgement 
of law they ſhall 


autres villes deins meſme 
le countie. Mes ſi home 


ment des terres ou tene- 
ment en divers counties, 
la il covient en cheſcun 


Sect. 62. 


ND in ſome caſe 
a man ſhall have 
by the grant of an- 


ET en aſcun cas 
home avera per 
le grant dun auter 


HE Littleton putteth (4 Co. 5 
a 


caſe where freehold, 
&c, ſhall paſſe without liverie 45. E. 3. 21. 3. E. 4. 10.9 E. 
of ſeiſin, and thereupon put- 4 21. 7. H. 4. 1. 8. H. 7. 4. 
teth the caſe of an exch 


fee fimple, fee taile, 


ou frankten. ſans 


other a fee ſimple, fee 
tail, or freehold with- 


of lands in one countie that is 
good by deed or without deed, 


. A - - without any livery, but if it 
livery de ſeiſin. Si out livery of ſeiſin. As wag age Ben yr — 
come deux - homes if there be two men muſt be a deed. Alſo of 


ſont, et cheſcun deux 
eſt ſeifie dun quanti- 
tie de terre deins un 
countie, et lun granta 
Ja terre a lauter en 
eſchange pur la terre 
que lauter ad, et en 
meſme le manner 
lauter granta ſa ter- 


and each of them is 
ſeiſed of one quantity 
of land in one coun- 
tie, and the one grant- 
eth his land to the 
other in exchange for 
the land which the 
other hath, and in like 
maner the other grant- 


things that lye in grant, as 
advowſons, rents, commons, 
&c, an exchange of them 
albeit' they be in one coun- 
ties, is not good, unleſſe it 
be by deed ; and theretore 
Littleton putteth his caſe 
warily of land. And in caſe of 
a fine which is a teoffment 
of record, of a deviſe by a 
laſt will, of a ſurrender, of a 
releaſe or confirmation to a 

leſſee 


28. H. 6. 3. 


(1) Vid. 11. Eliz. Dy. 283. 
and livery in one of the acres, i; is purſuant to the flatute and paſſes all. Hal. MSS.—The ſtatute meant is the 1. R. 3. c. 1. which 
empowers cefiui que uſe to make effectual feoffinents and conveyances againſt his feoffees in truſt; and the caſe cited was of a 
feotfment before the 27. H. 8. for transferring uſes into poſſeſſion. It is ſtated, that the livery was made by attorney, and that 
was the cauſe of the doubt, it being ſaid, by 1 that the ſtatute of R. 3. ought to be conſtrued ſtrictly and to be conſined to 
con veyances made by the ceſui que uſe in his own perſon. See Bro. Feoffment to Uſes 28. 


(z) Vid. Dy. 246. 22. H. 6. 10. If a manor extends into two counties, li in that 


Ceſtui 2 uſe of three acres by three ſeveral ſeoffments in one county makes charter of ſreſſment of all 


of the manor, which is in one „ doth 


not paſs that which is in the other county. So it is with reſpect to diſſeiſin. Hal, MSS. —But Mr. Perkins holds, that livery of parcel 
of ſuch a manor in one county will paſs the parcel in the other county. Perk. Sect. 227. However he admits, that if one be 
diſſeiſed of two acres in different counties, entry into the acre in one of the counties, though made in the name of both acres, 


will not extend to the acre in the other county, Perk. dect. 229. 


Lib. I. 


Vide Sect. 1, 


9. E. 4. 38. 39. 45. E. 3. 20. 21. 
45. I. 3. Exchange ro. 


(Hob. 41.) 


ſa] 30. E. 1. Eſch. 
10. 9. E. 4. 21. 14. 


E. 4. 
20. 


H.8, 


(Poſt 366. a.) 


1. Ro. Ab. $12.) | 
b] 6. E. 56. 30. E. 1 EC. 16. 
16. E. 3. Eich. 2. 7. H. 4. 34 
3. E. 4. 11. 


[c] 9. E. 4. 21. 9. E. 3. 56. 21. 
E. 3. 6. 


Eſtates. 
V ide Sect. 650. 


Cap. 7. Of Tenant for yeares. 


leſſee for yeares, or at wil. In 
all theſe and ſome other caſes 
a freehold, &c. (as hath beene 
ſaid) may paſſe without live- 
rie. But this word (eſchange) 
which our author here uſeth, 
is ſo appropriated by law, to 
this caſe, as it cannot be ex- 
preſſed by any periphraſis or 
circumlocution (3). 


En ceo caſe cheſcun 


poet enter, &c. For b 
the exchange the parties, al- P 


beit the lands be all in one 
county, have no freehold in 
deed or law in them before 
they execute the ſame by en- 
try; and therefore if one of 
them dyeth, before the ex- 
— bs 


re a le primer gran- 
tor en eſchange pur 
la terre que le primer 
grantor ad; enceo caſe 
cheſcun poit entrer en 
lauter terre I int miſe 
en eſchange ſans aſcun 
liverie de ſeiſin, et 
tel eſchange fait per 
arolx de tenements 
deins meſme le countie 


fans eſcript eft aſ- 


ſets bone. 


Sect. 63,64,65. 


eth his land to the 
firſt grantor in ex- 
change for the land 
which the firſt grantor 
hath ; in this caſe each 
may enter into the 
other's land, fo put in 
exchange without any 
livery of ſeiſin( i). And 
ſuch exchange made by 
paroll of tenements 
within the ſame county 
without writing is good 
enough (2). 


exccuted by entrie, the exchange is void ; for the heire cannot enter and take it as 


a purchaſor, becauſe he was named onely to take by way of limitation of eſtate in courſe 


of diſcent. 


HIS is evident enough, 
But of what things an 


exchange may be made (which 
was a conveience frequent in 
former times) is to be ſeene, 
and herein many things are 
to be obſerved. 

Firſt, that the things ex- 
changed [a] need not to be /» 
eſſe at the time of the exchange 
made. As if I grant a rent 
newly created out of my 
lands in exchange for the 
mannor of Dale, this is a good 
exchange (4). 

[4] Secondly, there need- 
eth no tranſmutation of poſ- 


Sect. 63. 


T les terres ou 

tenements ſotent 
en divers counties, 
ceſt aſcavoire ceo que 
lun ad eft un countie 
et ceo que lauter ad 
eſt en auter countie, 
la il covient de aver 
un fait indent deſtre 
fait enter eux de tiel 
eſchange. 


ND if the lands or 
tenements be in 
divers counties, v12. 
that which the one 
hath in one county, 
and that which the o- 
ther hath in another 
county, there it be- 
hoveth to have a deed 
indented made be- 
tweene them of this 
exchange. 


ſeſſion, and therefore a releaſe of a rent, or eſtovers, or right to land, in exchange for land, 


is good (5). 


The things [e] exchanged necd not be of one nature, ſo they concerne lands or tenements, 
whereof Littlcton here ſpeaketh. As land for rent or common, or any other inheritance which 


concerne lands or tenements, or ſpirituall things, as tythes, &c. 


or temporall, and tenure 


by a divine ſervice for a temporall ſeigniory, &c. But annuities or ſuch like which charge 
the perſon onely, and doe not concerne lands or tenements, cannot be exchanged for lands or 


tencments, 


LN eſchange, il co- 


vient que les e- 


fates ſoient egales, &c. 


Equality in lands is three fold, 
viz, Firſt equality in value: 


- 


2 T nota que en 
eſchange il co- 
vient, que les eſtates 


foint egales, que 


ND note that in 
exchanges it be- 
hooveth, that the e- 
ſtates, which both par- 
am- 


(1) It is obſervable, that Littleton expreſſes himſelf concerning an exchange as of a tranſaction between tao; and in a late 


caſe the court held, that an exchange in the ſtrict legal ſenſe of the word cannot be between three, the principles of it not be- 
ing applicable to more than two ind contracting parties, for want of the mutuality and reciprocity on which its operation 
ſo entirely depends. For, 1. The conſideration of an exchange and of the implied warranty incident to it is the receiving ſome- 
thing with warranty from the ſame perſon, to whom ſomething with warranty is given; but if there could be tree diſtinct par- 
ties, each would give to one and receive from another. 2. The implied condition of re-entry is, that re-entry may be mae 
on him whoſe title fails ; but if there could be three parties to an exchange, then each perſon would be liable ro re-entry for the 
_ of another's title as well as of his own. See the caſe of Eton College in Wilſon, v. 2. part 3. page 483. and Poſt n. 1. in 51.8. 
and n. 2. in $1- b. 

(2) But how by force of the ſtatute of 29. C. 2. c. 3. a writing is neceſſary, if the exchange is of freeholds or of terms for 
years being for more than three years. "IL 

(3) See acc. Poſt 51. b. and Will. vol, 2. part 3. page 491. 496. 

(4) But in one of the books cited by lord Coke, the opinion is, that both of the things exchanged ought to be in & at the 
time of the exchange. See 9. E. 4. 21. | 

(5) See as to this Fulb. Paral. 33. a. in the dialogue on exchanges. 


Lib. 1. 


ambideux tiels par- 
ties averont en tes 
terres iſſint eſchan- 
ges, car ſi lun voloit et 
grant que lauter a- 
veroit la terre en fee 
taile, pur le terre que 
il averoit del grant 
de le auter en fee ſim- 
ple, coment que lauter 
ſoit agree a cel, ceſt 
eſchange 75 voide, pur 


ceo que les ęſtates ne 


font my egales. 
EN meſine le man- 
ner eſt, lou il eſt 
grant et agree enter 
eux, que lun avera en 
lun terre fee taile, et 
lauter en lauter terre 
forſque a terme de 
vie, ou fi lun avera 
en lun terre fee taile 
generall, et lauter en 
lauter terre fee taile 
eſpecial, &c. Mint 
touts foits il covi- 
ent que en eſchange 
les eflates dambideux 
parties ſoient egales, 
ceſt aſcavoire, fi lun 
ad fee ſimple en lun 
terre, que lauter ave- 
ra tiel eflate en lau- 
ter terre, et fi lun ad 
fee taile en lun terre 
il covient que lauter 
avera ſemblable eſtate 
en lauter terre, &c. et 
ſic de aliis ſtatibus. 
Mes neſt my riens a 
charger del egal va- 
lue des terres, car 


Of Tenant for yeares. 


ties have in the lands 
ſo exchanged, be e- 
quall, for if the one 
willeth and grant that 
the other ſhall have his 
land in fee taile for the 
land which he hath of 
the grant of the other 
in fee ſimple, although 
that the other agree 
to this, yet this ex- 
change is voyde, be- 
cauſe the eſtates be not 
equall. 


N the ſame manner 
it is, where it is 
granted and agreed be- 
tweene them, that the 
one ſhall have in the 
one land fee taile, and 
the other in the other 
land but for terme of 
life, or if the one ſhall 
have in the one land 
fee taile generall, and 
the other in the other 
land fee taile eſpecial, 
&c. So alwaies it beho- 
veth that in exchange 
the eſtates of both par- 
ties be equall, viz. if 
the one hath a fee ſim- 
ple in the one land that 
the other ſhall have 
like eſtate in the other 
land, and if the one 
hath fee taile in the 
one land the other 
ought to have the like 
eſtate in the other land, 
&c. and ſo of other e- 
ſtates. But it is nothing 
to charge of the equal 


Sect. 6g. 


Secondly, equality in quan- 
tity of eſtate given and taken, 
Thirdly, equality in quality 
or manner of the eſtate given 
and taken, But as Littieton 
atter faith, equality in value 
of lands in an exchange is not 
requiſite ; neither equality in 
the quality or manner of the 
eſtate. And theretore if two 
jointenants give lands joint- 
lytotwo men and their heires, 
and the other in exchange of 
other lands to them and their 
heires in common, this is a 
good N 1), and yet the 
manner of their eſtates is not 
equall, for the eſtate of one 
party is joynt, and the other 
in common. And ſo it is if 
two men give lands in ex- 
change to A and his heires 
for lands from A to them two 
and their heires, though the 
one party have a joynt eſtate, 
and the other a ſole eſtate, yet 
the exchange is good. The 
like is it the one land be of a 
de feaſible title, and the other 
of an undefeaſible title, yet 
the exchange is good till it be 
avoyded, 

[a] An exchange with the 
king is good, and yet the 
king 1s Riſed in his politike 
capacity, and the ſubject in his 
naturall capacity (2). But e- 
quality of the quantity of the 
eſtate is requiſite, as it appear- 
eth clearly in the caſes put 
by Littleton, [4] But therein 
it is to be obſerved, that itisnot 
neceſſary that the parties to 
the exchange be ſeiſed of an 
equall eſtate at the time of the 
exchange made : for it tenant 
in taile, or a huſband ſeiſed in 
the right of his wife, exchange 
lands, and both by the ex- 
change give a fee ſimple, this 
is good untill it be avoided b 
the iſſue in tail, or by the wi 
after the death of the huſband; 
[4] fo as Littleton faith, that 
in exchanges it behoveth that 
the eſtates which both parties 
have in the land fo exchang- 
ed be equal, is as much as to 
ſay that the ſtate reciproeally 
given in exchange ought to be 
equall, [e] But in a parti- 
tion the eſtates allotted to ci- 
ther party need not to be e- 

' quall, 


51 


4 Bracto lib, + To, . ”% 
rn 


b] 14. H. 6. 6. E. 2. Exch. 12. 

E. 2. Cui in vita 28. 10. E. 2. 
Exch. 13. 16. E. 3. Exeh. 2. F 
E. 3. 19. 12. H. 4. 12. 21. H. 
6. 25. 13. E. 4 3 (3) 


(1, Ro, Ab. 811. 4. Co. 121.) 


(d] 44. E. 3. 20. 38. E. 3. rs, 

39. E. 3. 1. 9. E. 4. 21. 7. H. 

4 17. 30. E. 1. tit. Bre. 884. 30. 
1. tit, Exchange, 15. 


0 


ſe] F. N. B. 62. m 
(Poſt. 172. b.) 


(1) Here four perſons are named as parties to an exchange. But this is not irreconcileable with the opinion mentioned in note 
1. of fol. 50. b. that an exchange cannot be between more than two diſtin parties; becauſe though four perſuns are named, 
yet they conſtitute only tauo diflin& parties; for in point of intereſt the two join-tenants are the conveying parties on the one 
fide, and the two tenants in common are the conveying parties on the other, and conſequently there is the ſame reciprocity 
as if the tranſaction was between two perſons only. The ſame obſervation applies to any number of perſons, if ſo conjoined in 
the mutuality of giving and receiving in exchange, as to make only o diſtinct relative parts. 


(2) See 2. Inſt. 265.—But if the king makes exchange, it ſeems that it ſhould be by writing recorded; becauſe he can neither 
give nor take land without matter of record. See Lane 31. 60. Vin. Abr. Z. c. A. d. B. d. 


(3) 45. E. ;. 20. Hal. MSS. 


D d 


Lib r. 


Cap. 7. 
equall, as ſhall be obſerved in 


his pro lace, 

to Rut — this point, there 
be five things neceſſary to the 
perfection of an exchange. 
1. That the eſtates given be 
equall (1). 2. That this word 
(excambium exchange) be uſed, 


[f] 9- E. 4. 21. 25. H. 6. 56. [V] which is ſo individually 
19. H. 6. 


H. 6. 27. 44. E. 


A 

9. E. 4. 39- 15. E. 4. 3. 
45. E. J- 30. 

(4. Co. 121.) 


. 3. Eſchange 1. 
5 28 H. 6. 2. 
b] 45. E. 3. 20. 7. H. 4. 11. 


I.] 4. E. 2. tit, Exch. 10. 12. H. 


4 12. 


(Poſt 250, a.) 


(9: ©», 75. F. N. B. 156.) 


24. 50 
iT. Dorſet, Wadon, heat, San- 
1a 


* requiſite, as it cannot be ſup- 
lied by any other word or 
ſcribed by any circumlocu- 
tion(2) : and herewith agreeth 
Littleton afterwards in this 
Section. 
Domeſday I finde, hanc ter- 
ram cambiavit Hugo Briceni- 
n quod modo tenet comes Me- 
riton, et ipſum ſcambium ualet 
duplum, 
Hugo de Belcamp pro eſcam- 
bio de warres. 
3+ That there be an execu- 


In the booke of 


Of Tenant for yeares. 


coment que la terre 
lun vault mult pluts 
que la terre de lauter 
ceo neſt reins a pur- 
poſe; int que tes 
eftates per l:ſchange 
fait forent egales. 
Et iffint en leſchange 
font deux grants, car 
cheſcun partie grant 
fon terre a lauter en 
eſchange, Cc. et en 
cheſcun de lour grants 
mention ſerra fayt de 
leſchange. 


Sect. 66, 
value of the lands, for 
albeit that the land of 
the one be of a farre 
greater value then the 
land of the other, this 
is nothing to the pur- 
poſe, ſo as the eſtates 
made by the exchange 
be equall. And ſo in an 
exchange there be two 
grants, for each pa 

granteth bis land to the 
other in exchange, &c. 
and in each of their 
grants mention ſhall be 
made of the exchange. 


tion by entry or elaime in the life of the parties, as hath bin ſaid. [ g] 4. That if it be of things 
thatlye in grant, it muſt be by deed, [] 5. It the lands be in ſeverall counties there ought to 


be adeed indented, or if the thing lye in grant albeit they be in one county, : 
[7] If an infant exchange lands, and after his full age occupy the lands taken in exchange, 


the exchange is become perfect, for the exchange at the firſt was not void (becauſe it amounted 
to a livery, and alſo in reſpect of the recompence) but voidable (3). 


Coment que lauter agree a cel ceſt eſchange eſt voide, 
the parties cannot make that good which the law maketh void, 


1 home leſſa terre 

a un auter pur 
terme dans, coment que 
le leſſor moruſt devant, 


Sc. The reaſon is becauſe 
the intereſt of the tearme (as 
hath beene ſaid) doth paſſe and 
veſt in the leſſee before entry, 
and therefore the death of the 
leſſor cannot deveſt that which 
was veſted betore. 


Attorney. 
cient Engliſh word, and figni- 
fieth one that is ſet in the 
turne, ſtead, or place of an- 
other, and of theſe ſome be 
private (whereot our author 
here ſpeaketh) and ſome be 
publike, as attorneys at law, 
whoſe warrant from his ma- 
ſter is pont loco ſuo talem at- 
tornatum ſuum, which ſetteth 
in his turne or place ſuch a 


man to be his attorney. 


(1) Vid, 22. E. 3. 3. Contra 28. E. 3. 15. Hal. MSS.. 


Is an an-- 


Sect. 66. 
JTEM/ home 


lefſa terre a un 
auter pur term dans, 
coment que le leſſor 
moruſt devant que le 
leſſee enter en les te- 
nements, uncore il 
port enter en meſmes 
les tenements apres 
le mort le leſſour, pur 
ceo que le leſſee per 
force de be leaſe ad 
droit maintenant da- 
ver les tenements ſo- 
langue le forme de le 
leaſe. Mes fi home 
fait un fait de jeoffe- 
ment a un auter, et un 
letter dattorney a un 


The agreement of 


LSO if a man let- 
teth land to ano- 
ther for term of years, 
albeit the leſſor dieth 
before the leſſee en- 
treth into the tene- 
ments, yet he may en- 
ter into the ſame tene- 
ments after the death 
of the leſſor, becauſe 
the leſſee by force of 
the leaſe hath right. 
preſently to have the 
tenements according 
to the forme of the 
leaſe. But if a man ma- 
keth a deed of feoff- 
ment to another, and a 
letter of attorney to 
home 


_ (2) See ante 50. b. n. 1- and 3. and the caſe of Eton College there cited. In that caſe one reaſon given, why an act of par- 
hament was not ſuffered to operate as an exchange, was the want of that word in the act. 


(3) Contra in ſurrender or partition. 11. F. 4. 61. Hal. Mss.— But ſee the caſe of Touch againſt Parſons 4. Burr. v. 3. page 


1806, where lord Mansfield in delivering the o 
ſurrender, if made by deed, as voidable only. 


for holdin 
the face of t 
all ſuch 


Perk. ſect. 11. 


l But the court decided the caſe 
voidable, becauſe the confi 


apparently not in the lealt to bis prejudice, 


deration of the conveyance and other circumit 


inion of the court ſeems to incline ſtrongly in favour of conftruing an infant's 
n Zouch and Parſons it became neceſlary to conlider what was the true ground 
the acts of infants as woidable only, whether the ſalennity of the inflrument, or the ſemblance of benefit to the intant on 
he deed. As to the former ground, the court thought fit to approve of Mr. Perkins's diſtin&ion, according to which 
rants gifts or deeds of an infant as do not take effect by delivery of his hand are void, and thoſe which do are woidable. See 
principally on the latter ground, and held a da and releaſe by an infant to be 
ances ſhewed, that the act was right and proper and 
See further as to the deeds of infants ante 42, b. note 1. and Poſt x71. b. 


n 


er erer e 


Lib. 1. 
home a delfverer a 


luy ſeifin per force de 


meſme le fait, uncore 


ff liverie de ſeifin ne 


ſoit fait en la vie ce- 
luy, que feſoit le fait, 
ceo ne vault riens, 
pur ceo que lauter 
nad pas aſcun droit 
daver 1a merry 
blonque le purport de 
1 is fr. . le 
liverie de ſeifin ; et fi 
nul liverie de ſeiſin 
ſoit fait, donque a- 

res le mort celuy, que 
fijt le fait, le droit de 
tiels tenements eſt 
maintenant en ſon 
heire, ou en aſcun au- 
ter. 


Of Tenant for yeares. 


one to deliver to him 
ſeiſin by force of the 
ſame deed, yet if live- 
ry of ſeiſin be not ex- 
ecuted in the life of 
him which made the 
deed, this availeth no- 
thing, for that the o- 
ther had nought to 
have the tenements 
according to the pur- 
port of the ſaid deed 
before livery of ſeiſin 
made; and if there be 
no livery of ſeifin, then 
after the deceaſe of him 
who made the deed, 
the right of theſe te- 
nements is forthwith 


in his heire, or in ſome 


other. 


Et un letter dat- 
torney a un home a de- 


liver a luy ſeifſin per 
force de meſme le fait. 
Here firſt it appeareth that 
the authority to deliver ſei- 
fin (as hath bin ſaid) muſt be 
by deed(1): for letter d attorney 
is as much as a warrant of 
attorney by deed, for littere 
doe ſigniſie ſometime a deed, 
as litter acquietancie doe fig- 
nifie a of acquittance, 
and herewith [a] agreeth Brit- 
ton. 

2. Littleton here ſpeakes 
generally a un home, and few 
perſons are [i] diſabled to be 
private attorneyes to deliver 
— for mounks, intants, 
em coverts (2), pt attaint- 
— dates, 
villeins, aliens, &c. may be at- 
torneyes. A fem may be an 
attorney to deliver ſeiſin to 
her huſband, and the huſband 
to the wife, and he in the re- 
mainder to the leſſee for life. 


Sect. 66. 


$4 


Vid. Seck. 196, 


a] 24. E. 3. 27. 11. H. 7. 13. 
ritt. 101. b. 


fb] 21. E. 4. 18. Br. feoffments, 
$0. 21. H. 6. 30. 13. E. 3. At- 
rorney 73. 
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It appeareth here that 
the attorney muſt [c] purſue his warrant, otherwiſe he doth not deliver ſeiſin by force of the Ce] 12. AM. pl. 24. 26. Af. 39. 
deed, as Littleton ſpeaketh. Now his authority is twofold, expreſſed in his warrant, and im- 12. H. 4. 3. 10 H. 7. 11. H.. 
plyed in law, both which he muſt purſue, and firſt of his expreſſe authority. A man ſeiſed &. a 85 
of blacke acre and white acre makes a deed of feoffment of both, and a letter of attorney to ( =o 79. 5 | 
enter into both acres, and to deliver ſeiſin of both of them according to the forme and 27. Af. 61. 41. Aſſ. 10. 41. E. 
effect of the deed, and he entreth into blacke acre and delivers ſeiſin fecundam formam 3: * ) 
carte, this livery and ſeiſin is good, albeit he did not enter into both, nor into one in the (, . 73. 
name of both; tor when he delivereth ſeiſin of one ſecundum formam carte, this is tantamount 
and implyeth a livery of both. So when the feoffment is made to two or more, aud the attor- 
ney is to make livery of ſeiſin to both, and the attorney make livery of ſeiſin to one of the 
teoffees ſecundum formam et cectum carte, this is to both, and yet in that caſe he that 1s 
abſent may waive the livery (3). If leſſee for life make adeed of feoftment and a letter of attor- 
ney to the leſſor to make livery, and the leſſor maketh livery accordingly, notwithſtanding he 
ſhall enter for the forfeiture, But it leſſee for yeares make a teoffment in fee and a letter of at- 
torney to the leſſor to make livery, and he make livery accordingly, this livery ſhall binde 
the leſſor, and ſhall not be — by him: for the leſſor cannot make livery as attorney to 
the leſſee, becauſe he had no trechold, whereof to make livery, but the frechold was in the 
leflor(4). If the leſſor make a deed of feoffment, and a letter of attorney to the leſſee for yeares 
to make livery, and he doth it accordingly, this ſhall not drowne or extinguiſh his tearme, 
becauſe he did it as a miniſter to another (6) and in another's right, and is accounted in judge- 
ment of law the act of the other and the feoffee claimeth nothing by him (7). ; 

It one as procurator or attorney to another preſent to his owne benefice, he puts him- 
ſelfe out of poſſeſſion, becauſe he commeth in by the induction and inſtitution of the ordinary. 
It the tenant deviſe that the lord ſhall ſell the land, and dieth, and the lord ſelleth it, the 
ſeigniory remains. But if the lord or a grantee of a rent charge had been alſo C“ gue uſe 
of the land, and after the ſtatute of R. 3. and before the ſtatute of 27. H. 8. Ce que uſe had 
made a fteoffment in fee of the land, albeit the land paſſeth from the feoffees, and his ſeoff- 
ment is warranted by the power given to him by the ſtatute, yet the ſeignory or rent charge is 
extinct by his feoffment, for that he hath not a bare authority as the attorney hath (8). 

It a man be diſſeiſed of blacke acre, and white acre, and a warrant of attorney is made to 
enter into both and to make livery, there if the atturney enter into blacke acre onely and makes 
livery ſecundum for mam carte, there the livery of ſeiſin is void, becauſe he doth leſſe then — 

warrant ( 

(1) Vid. 1. 4. 16. 26. y 4 29. 35. Af. 1. 12. H. 7.27. 13. H. 7.14. 4. H. 3. 13. 13. E. 4. 8. Hal' MS9.—{2) In another place 
lord Coke cites a paſſage from the Miroir, which excludes both infants and femes covert from being attornies. Poſt 128. a. 
But that js quite reconcileable with the doctrine here; for there publick attornies for roſecuting ſuits at law are meant, whoſe 
office cannot be properly executed without conſiderable knowle and diſcretion ; but here lord Coke in the firſt part of the 

ntence confines himſelf to private attornies to deliver ſeifin, which is an act ſo merely miniſterial that it may be done by the 
molt ignorant, See the caſe of Hearle and Greenough in 3. Atk. 695. and 1. Veſ. 298. One queſtion in that caſe was, whether 
a power of diſpoſing of real eſtate could be well executed by an infant feme-covert ot the age of 19; and lord ch. Hardwicke de- 
termined againſt the execution of the power, 1. becauſe he thought in general, that ſuck a power could not be well given to an 
infant, the diſability of infancy bein ſtronger than that of coverture ; 2. becauſe in the particular caſe it did not appear, that 
the power was intended to be given during infancy, the power being given notwwithflanding coverture without the leaſt notice of 
wmfancy ; and 3. becauſe it was a power coupled with an intereſt, the infant having a truſt in equity for life, together with the 
trult of the inheritance ſubject to the power.—(z) Adjudged accordingly of livery to one feaffec. T. 1651. B. R. Trotman's caſe. 
Vide M. 31. 32. Eliz. C. B Trevillian's caſe. A ſeiſed of tuo acres makes leaſe of one acre to B; for years, and afterward: makes char- 
ter of feeffment of both acres and letter of attorney io B and C conjunttim et diviſim to make livery ; B makes livery in one acre and C 
mn anihyr, and adjudged goed, Entered NI. 30. 31. Eliz. Rot. 2908. Vide Beall. u. 15. M. 32. 33- Elis. 1868. Hal. MSS.--(4) Yet 
vide if lefſee for years makes fecffment and livery, though lefſor be on the land, it ſeems to be a forfeiture. Ny. 362. 363. 14 H. 7. Hal. 
7155 —(«<) Smyth's caſe. Hal. MSS.—(6) If A brings præcipe of C's land ag B, and recovers, ana C is made , and habere 
facins ſeifinam comes to him, he may return the ſpecial maiter on account of the miſchief. 13. H. 4. 15. 7. H 6. 33. Hal. MSS.—(7)S0 it 
wof livery by the lord. II 4. E. 6. Mo. v. 41. Trewillian's caſe ſupra. Hal. MSD. See notel3.-—By the caſe of livery by the lord, it is 
meant, that if tenant makes feoffment of his tenancy and the lord as attorney makes livery, it ſhall not extinguiſh his ſeignory, 
Mo. 11.8) See /upra note 7.—(g) Vid. 11. H. 4 3. If there br feeffment on condition and leiter of attorney to make livery ac- 
eording'y, and livery is made abſulutely, it 14 vault and @ diffeiſin. So & converlo 13. 4. 24. 26. Af. 39.—H. 38. Ela. B. R. Poph. 
Ms 2. 


(Poſt 310. a. 359- 4) 


Tr. 7. Eliz. in com. banco. (5) 
(Mo. 11. Cro. Ja. 177.) 


17. E. 3. 61. (F. N. B. 35. O.) 


(1. Co. 111. Poſt 265. b.) 


(Poſt 252. b.) 


Lib. 1. Cap. 7. Of Tenant for yeares. 


(7. Ro. Ab. 5r1,) 


be! Hil. 36. El. Rot. 492. Inter 
tanton & Barnes, in cjectione 
firma, in the King's Bench. 
(Poſt 265. b. 1. Sid. 6.) 


2. & 3. Ph. & M. Dyer 131. 17. 
El. Dyer. 40. 

(Mo. 91. 2. Sid. 65. 2. Leon. 
19. Aute 48. b.) 


[7] Paſc. 31. El. Rot. 514. in 
om. Banc. inter Carter pl. & 
Claypole & al. def. In ejectione 
firma, & in briefe de error. Hil. 
2. EI. Rot. 791. 
Communis error fecit jus (ut 
dicitur) in contrarium. 
(2. Init. 673. 2. Ro. Ab. 8. Cro. 
Eliz. 905.) 


Paſc. 3. El. in Com, Banc, in 
Yarham's caſe, 


22. H. 6. 6. 


Bra gon. . 2. ſo. 16. 40. AT. pl. 
38. 29. H. 6. 7. a. 14. E. 4. 2. 
13. E. 3. 16. b. 11. H. 7. 13. 
Kc. 


18. H. 8. 3. 11. H. 7. 19. 
(1. Sid, 162.) 


(4. Co. 119. b. Cro. Ja. 103. 6. 
Co. 38) 


Nich. 3. Ja. in Com. Bane, F. 
N. 3. 223. 2. E. 3. offi. de 
Court, 29. Stamf. Prer. 30. 
(1. Ro, Ab. 331. 332.) 


(F. N. B. Waſte 35. Peſt 365.) 


flum dicitur à vaſtando, of wa- 


Sect. 6 7. 


warrant for the eſtate of the diſſeiſor in white acre cannot be deveſted without an entry. 
But there is a diverſity betweene an authority coupled with an intereſt, and a bare authori- 
ty (1). For example, a cuſtame within a mannor time out of mind of man uſed, was to grant 
certaine lands parcell of the ſaid mannor in fee ſimple, and never any grant was made to any, 
and the heires of his body, for life or for yeares; and the lord of the ſaid mannor did grant 
to one by copie for lite, the remainder over to another, and the heires of his body: and it was 
14 . that the grant and remainder over was good; for the lord having authoritie 
by cuſtome, and an intereſt withall, might grant any leſſer eſtate: for in this caſe, the cuſtome 
that enableth him to the greater, enableth him to the leſſer, Orne majus in ſe continet minus. 
But he that hath but a bare authority, as he that hath a warrant of atturney, muſt purſue his 
authority (as hath beene faid) and it he doe leſſe, it is voyd (2). ; 

A man make a leaſe for life, and after make a charter of feoffment, with a letter of at- 
torney to deliver ſeiſin, the attumey enters upon the leſſee, this is ſufficient to convey a- 
way the reverſion, for (3) (that it may be ſaid once for all) livery of ſeiſins being to pertect the 
common aſſurance of lands, is alwayes expounded favorably, ut res magis waſeat quam pereat. 
And all this was adjudged and [I] reſolved by the court of Common Pleas, and after affirmed 
by all the judges ot the King's Bench, in a writ of error. 

And it is to be knowne, that a deed of feoffement beginning Omnibus Chriſti fidelibus, Ec. 
or Sciant preſentes et futuri, c. or the like, a letter of atturney may be contained in ſuch a 
deed; for one continent may containe divers deeds to ſeverall perions ; but if it be by in- 
denture between the feoffor on the one part, and the teoffee on the other part, * there a 
letter of atturney in ſuch a deed is not good, unlefle the atturney be made a partie in the 
deed indented (4). 

Now the authoritie of an atturney implyed in the law, is, though the warrant be generall, 
to deliver ſeiſin: yet the atturney cannot deliver ſeiſin within the view, for his warrant is 
intendable in law of an actuall and exprefle liverie and not of a liverie in law, and ſo hath it 
beene reſolved (5). See more hereot here next following. a 

Uncore ſi liverie et ſeiſin ne ſoit fait en la vie celuy gue feſoit le fait, 
Here albeit the warrant of atturney be indefinite, without limitation of any time, yet the 
law preſcribeth a time, as Littleton here faith, in the lite of him that made the deed : but 
the death not only of the feoffor, of whom Littleton fpeaketh, but of the feoffee alſo, is a 
countermand in law of the letter of atturney, and the deed it ſelfe is become of none effect, be- 
cauſe in this caſe nothing doth paſſe before livery of ſeiſin. For if the feoffor dieth, the land 
deſcends to his heire, and if the feoffee dieth, liverie cannot be made to his heire, becauſe 
then he ſhould take by purchaſe, where heires were named by way of limitation(b). And'here- 
with agreeth Bratton, Item oportet quod donationem ſequatur rei traditio, etiam in vita doaatori; 
et donatorij. Therefore a letter of atturney to deliver livery of ſeiſin atter the deceaſe ot 
the feoffor is voyd (7). 

Fourthly, in all caſes the atturney muſt purſue the warrant in ſubſtance and effect that he 
hath to deliver ſeiſin. . 

Fiftly, all this is to be underſtood of ſole perſons, or of a corporation or body conſiſting 
of one ſole perſon, or a biſhop perfon, &c, Bur it holdeth not in a corporation aggregate ot 
many perſons capable (8). And therefore if a maior and commonalty make a charter of te- 
oftement, and a letter of atturney to deliver ſeiſin, the livery of ſeiſin is good after the de- 
ceaſe of the maior, becauſe the corporation never dieth(g). The like of a deane and chapter, 
Et fic de fimilibrs, 

Laſtly, if the leſſor by his deed licence the leſſee for life or yeares, (which is reſtrained 
by condition not to alien without licence) to alien, and the leflor dyeth before the leſſee 
doth alien, yet is his death no countermand of the licence, but that he may alien, for the 
licence exempteth the leſſee out of the penaltie of the condition, and it was executed on the 
part of the leſſor as much as might be. And ſo was it reſolved, Mcchacl. 3. Facob. in comma- 
nt Banco, As if the king doth licenſe to alien in mortmaine, and dyeth, the licence may 
be executed after (10). 


.' Sect, 67. 


J le le liſſee fait 7 TEM tenements LSO if tenements 
waſt. Waſte, Ya- ® ſorent lefſes a be let to a man for 
un home per term terme of halfe a yeare, 
de demy an, ou pur le or for a quarter of a 

uarter 


ſting and depopulating : and 
tor that — 1 4 often alledg- 


5. 3. Slaning's caſe. A ſeiſed of the manors of B and C, and alſo of a mill in poſſeſſion of I. S. by force of a leaſe for years makes charter 
of 1 with letter of attorney to enter into the ſaid manors and all other the ſaid lands and tenements and ſeiſin thereof to 
take and after ſuch poſſeſſion and ſeiſin taken ſuch ſeiſin and poſſeſſion to deliver, &c. according to the form and effect of the 


deed. The attorney makes li very in the manors of C and B, but not of the mill, nor doth I. S. attorn. 


Ruled, that the mill doth not 


paſs, but that the liuery of the manors was well executed. Hal. MSS. : ; 
(1) See ante 49. b. and Poſt. 118. a. and 181. b.—(2) Vide theſe diverſities. A makes letter of attorney to B C and D conjunctim 
et diviſim to make livery. If two make livery, it is void, becauſe it is neither conjunctim nor diviſim. 27. H. 8. 6. But if one makes 
livery in one parcel, and another in another parcel, it is good. M. 31. 32. Eliz. Trevillian's cafe. But if two make livery in preſence 
of the third, he not ſaying any thing, it ſeems good. Dy. 63. But if authority be to fix or any tao of them to do an ad, there if it be done % 


three it is good. 5. Rep. 91. Hoe's caſe. 


So where one deviſed, that his executors or any one of them might ſell his land, and made 


three execntors, and one died, and the other two ſold, it was ruled good; for it is not ſo firi4 as conjunctim et diviſim. M. 37. 38. E- 
liz. C. B. the caſe of Townſend and Whales. But if warrant be by ſheriff to three bailiffs conjunctim et diviſim, execution by tv 15 geol. 
becauſe it is the execution of juflice. M. 44. 45. Eliz. King and Hobbs. Hal. MSS. See ante 52. note 3. to which part this note more 


properly belongs. 


Adjudged P. 16517. By Won ra note 6.4) So ſuck attorney may deliver ſeiſin with aſſent of leſſee for years, he being on the land. 


See aſſo another caſe contra in Cro. Eliz. gog. 


and Villers. Hal. MSS.—See ante 48. b.—(4) Adjudged contra between Dicker and Noland. Hal. MSS- 
The caſe cited by lord Hale is in 2. Ro. Ahr. 8. pl. 12.— (5) Dy. 233. Sir Walter 


Dem caſe. Hal. MSS.—(6) If A and Bi join-tenants in fee make charter of feoffment to C and D with letter of attorney to deliver ſeifins 
end B̃ or C dies, it is good as ta the ſurvi vor. M. 32, 33. Eliz. W. 68 —(7) Vid. letter of attorney to deliver ſeiſin after the feoffor * 
death in 40. Af. 38. Nota by deviſe or by ſpecial cuſtom authority may be created executory after the party's death. Leaſe to A for bite, 


remainder to B for life, A dies, videtur, that livery 
(8) 11. H. 7.27. 12. H. 8. 


cannot be made to B. P. 31. Eliz. B. R. W. n. 4. Peirce and Lever/age. Hal. M88. 
12. 5. H,7. 25. 21. H. 7. 1. Hal. MSS.—(g) But it ſtems, that livery cannot be mace till the now mayo” 


is made. Hal. MSS,-(10) Vid. Plowd. Com. 457+ contra ix licence te the tenant to alien, ut yidetur. Hal, MSS, 
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Lib. 1. Of Tenant for yeares. Sect. 67. 53 
quarter de un an, &c. yeares, &c. in this caſe 84 to be in timber, which we 


. 6-4 „ call in Latine maremiam, or 
en tiel caſe, i le lefſee if the leſſee commit mareſnium, or mare Ivins, it 


fait waſt, le leſſor ave waſt, the leſſor ſhall is good to ferch both of them 


ra envers luy briefſe have a writ of waſte 2 S 


de waſt, et le briefe againſt him; and the condly, maremium is derived 
dirra, Quod tenet ad writ ſhall ſay, Quod of the French word marreim, 


p |; . or marrein, Which p 
terminum annorum, tenet ad terminum anno- fignifieth timber. properly 


mes il avera un ſpe- rum, but he ſhall have : 2 ogy eu _— 4 ca. 23. 2. part of the 
6 . * . * . © nan a 5 . 
ciall declaration ſur an eſpeciall declarati- fe tenant in dower, tenanc (F. N. B. 55.) 


le veritie de ſor mat- on upon the truth of lite, foryeares, A5 
__ or gardian in chivalry (1 

ter, et le count naba- his matter, and the by tim thet hath the imme” 

tera le briefe, pur count ſhall not abate ate eſtate of inheritance, for 

ceo que il puit aver the writ, becauſe he Waſt or deſtruction in houſes, 

1 gardens, woods, trees, or in 

nul auter briefe ſur le cannot have any other fands (2), meadows; &c. or in 


r. writ upon the matter. exile of men to the diſheriſon 
Marte oy of him in the reverſion or re- 


wainder. There be two kinds of waſts; . voluntary or actuall, and permiffive. [a] Waſt fei 34. E. 3 Waſt. 143. (4. Co. 
may be done in houſes, by pulling or proſtrating them down, or by ſu ering the ſame to be 12 4 54. 2. Ro. Ab. 819.) 
uncovered, whereby the ſpars or rafters, plaunchers, or other timber of the houſe are rotten (3). 
%] But it the houte be uncovered when the tenant commeth in, it is no waſt in the tenant, to [5] 40. AM. p. 22. 2. Mar.Dyer 
tufter the ſame to fall downe. But though the houſe be ruinous at the tenant's coming in, yet 717: 23: H. 6. ad. * H. 7. 8. 
if he pull it dow ne, it is waſt unleſſe he reedifie it againe (4). [e] Alſo if glaſſe windowes (tho G : Br as rb oP 4 
3 7 _ : » 63. Herlakenden's cafe. 
glaſed by the tenant himſelte) be broken downe, or carried away, it is waſt, for the glafle is ſc} 22. H. 6. 18. 12. H. 8. 1, 
part of his houſe. And ſo it is of wainſcot (5), benches, doores, windowes, furnaces, and the 13. H. 7. 21. 22. E. 4 18. 21. 
like, annexed or ns E the houſe, either by him in the N or the tenant. 1 hs 39- 10. H. 7. 2. Reg, Judic. 
4] Though there be no timber growing upon the ground, yet the tenant at his perill mu . 
53. houſes from _— If the ee doe © kde 1 to be done in hodſes, yet if (4] N * * x 
he repaire them before any action brought, there lieth no action of waſt againſt him, but he 276: f. Co. 119. in Whelpdale's 
cannot plead, Prod ron fecit vaſium, but the ſpeciall matter. caſe. 19. E. 3. Waſt. 30. 44. E. 
A wall uncovered when the tenant commeth in, is no waſt if it be ſuffered to decay. [e] If 3:44 1 
the tenant cut dow ne or deſtroy any fruit trees growing in the garden or orchard, it is waſte; rere 
but if ſuch trees grow upon any of the ground which the tenant holdeth out of the garden or 
orchard, it is no waſte (6). | 
[JI If the tenant build a new houſe, it is waſte, and if he ſuffer it to be waſted, it is a new [/ J I E. 3. a1. "of CES 
waſte. 4 If the houſe fall downe by tempeſt, or be burnt by lightning, or proſtrated by ene · 44 (Hob 2 _ Ro. Ab, 874. 
mies, or the like, without a default of the tenant, or was ruinous at his comming in, and fall 818. $20, 1. Ro. Ab. 507. cont. 
downe, the tenant may build the ſame againe with ſuch materialls as remaines, and with Mo. 3.) 
other timber which he may take growing on the ground for his habitation, but he muſt not IE] 4. Co. 63. Herlakenden's 


make the houſe larger then it was, It the houſe be diſcovered by tempeſt, the tenant muſt in —__ ” in 5 " 5 oy 


convenient time repaire it (7), £ H, 6. 18. 19. E. 3. Waſt. zo. 

I If the tenant of a dove houſe, warren, parke, vivary, eſtangues, or the like, do take (e] Temps E. 1. waſt. 128. Brit. ſo. 
ſo many, as ſuch ſufficient ſtore be not left as he found when he came in, this is waſt, and 34. 5- R. 2. waſt 97, 12 H.8. 
to ſufter the pale to decay, whereby the deere is diſperſed, is waſte (8). 1, Fl. Com, 322. 7 H. 3. Wait. 

And it is to be obſerved, that there is wait, deſtruction, and exile. Waſt properly is in hou- 141. (2. Ro. Ab. $14.) 
ſes, gardens, (as is aforeſaid) in timber trees, (. oke, aſh, and elme, and theſe be timber | dee 67 
trees in all places) either by cutting of them downe, or topping of them, or doing any act _ H. 6. 1. ” 1 B. $3 al” 
whereby the timber may decay. Alto in countries where timber is ſcant, and beeches or the II] 20. E. 4. Watt. 32. 10. H. 
like are converted to building for the habitation of man, or the like, they are all accounted 7. 2. 42. 2 6. b. 5. E. 4. 100. 
timber, [I] It the tenant cut down timber trees, or ſuch as are accounted timber (10), as is 41. E. 3. wall. 82. 20. E. 3. waſt. 
aforeſaid, this is walt, and if he ſuffer the young germins to be deſtroyed this is deſtruction 17140 1 1 ry (9) & 38.12. K. 
[4] So it is, if the tenant cut down nnderwood, (as he = by law) yet if he ſuffer the young 4. Af 338 d. 18. H. 7.2. 
germins to be deſtroyed, or it he ſtub up the ſame, this is deſtruction. $. E. a. waſt. 111. 4. E. 6. waft. 

{!] Cutting downe ot willowes, beech, birch, aſpe, maple, or the like, ſtanding in the defence Br. 136. (Co. Ja. 126. 4. Co. 63. 
and lateguard of the houſe, is deſtruftion. [-] It there be a quickſer fence of white thorne, 4. 6% 369.) l. 6. 26, 
it the tenant ſtub it up, or ſuffer it to be deſtroyed, this is deſtruction (i 1), and for all theſe and (mJ 4 * n 
the like deſtructions an action of waſt lyeth. LA] The cutting of dead wood, that is, CB. arbores [e] 16. El. Dy. 332. 20. E. 3. 
ſunt aride, mortuct, cava, non exifientes macremium, nec portantes fructus, nec. folia in æſlate, is Wal. 32. F. N. H. 59. m. 

no 

(1) Some of theſe were not puniſhable at common law. See Poſt 53. b. and 54. 3. 

(2) On grit of waſte in lands, one cannot afſign waſie for cutting of trees, becauſe for that the writ ſhould be in boſcis. Tr. 6. Elis. 
More n. 200. Hal. Moes. | 

(3) But the bare ſuffering them to be uncovered, wwithont rotting the timber, is not waſte. P. 9. Jac. C. B. Knoll's caſe. Converting tau 
chambers intoone, 3 or converting an hand mill 2 lor ſe- mill, is Iz 4- ba C. B. Grave 4 Hal. MSS. 

(0 as = houſe built de novo was never covered in, it is not waſte to abate it. 40. Af. 12. Vid. a1. H. 6. 46. 26. F. 3. 26.Dy. 

38. . 8. ' 

(s) It is ſaid, that a tenant for years during his term may take away chimney pieces and even wainſcott. See 1. Atk. 477. 
and 3. Atk. 13. and note there the diſtinction taken as to fixtures between the 1 caſes of heir and executor, of tenant 
for life and him in remainder, and of landlord and tenant. 

(6) 14. H. 4. 12. Hal. Ms. 3 

| (7) 12. H. 4. 5. Hal. MSS —The 6. An. ch. 37. which was at firſt temporary, but is now made perpetual, enafts, that no ac- 

tion ſhall be profecuted againſt any perſon, in whole houſe any fire ſhall accidentally begin, with aproviſe that the act ſhall not 
defeat any agreement between landlord and tenant, See Poſt gz. b. and. n. 3. there. ; 

(8) If B lefſee of warren by charter or preſcription Plought the it is vue. Contra if it be onſyland flored with cones and not a. 
legal warren. P. 40. Eliz. C. B. Moyle's cafe. C. C. n. at. and T. 4. Eliz. n. at. Vid, Ney #. 312. Moyle's caſe. Stopping and 
Aging ceney-boroughs not waſte in a warren. Hal. MSS. See Noy 70. 

(9) 7. U. 6.48. Dy. 35. Hal. MSS. 

(10) Beeck and White-thorn may be timber by the cuſtom of the country, and it is waſte to cut them. M. 9. Jac. Palmer's caſe.” Hal.MSS. 

(11) But cutting up of quick-ſets is not waſte, if it preſerves the ſpring. M. 9. Jac. C. B. Palmer's caſe. Cutting of afþ the growth 
of 20 zears not aste M. 41. 42+ Eliz, C B. Hal. MsS. = 
e 
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[+] BraQton fol. 168. Fleta lib. 


Cap. 7. 


Of Tenant for yeares. Sect. 67, 


no waſt ; but turning of trces to coles for fewell, when there is ſufficient dead wood, is waſt. 

[o] It the tenant ſuffer the houſes to be waſted, and then tell down timber to repaire the fame, 
this is a double wait. [y] Digging tor gravel, lime, clay, brick, earth, ſtone, or the like, or for 
mines of mettall, coale, or the like, hidden in the earth, and were not open when the tenant 
came in, is waſt ; but the tenant may dig for gravell or ctay tor the reparation ot the houſe, 
as well as he may take convenient timber trees (1). 

[4] It is waſt to ſuffer a wall of the fea to be in decay, ſo as by the flowing and reflowing of 
the ſea, the meadow or marſh is ſurrounded, whereby the ſame becomes unprofitable: but it it 
be ſurrounded ſuddenly by the rage and violence of the ſea, oecahoned by winde, tempeſt, or 
the like, without any default in the tenant, [V] this is no waſt puniſhable (2). So it is, if the 
tenant repaire not the bankes or walls againſt rivers, or other waters, whereby the meadows 
or marſhes be ſurrounded, and become ruſhy and unprofitable (3). 

{ {1 [t the tenant convert arable land into wood, or # coxver/o, or meadow into arable, it is 
waite, for it changeth not onely the courle of his huſbandry, but the proofe of his evidence. 
[. The tenant may take ſufficient wood to repaire the walls, pales, fences, hedges and 
ditches, as he found them, but he can make no new (4) : and he may take alſo ſufhcient plow- 
bote, firebote, and other houibote. 

The tenant cutteth downe trees for reparations and ſelleth them, and after buyeth them 


. againe, and imploys them about neceſſary reparations, yet it is waſt by the vendition : he 


cannot fell trees, and with the money cover the houſe: burning ot the houſe by negligence or 
miſchance is waſte (5). | 

(4] It a man make a leaſe for hfe and by deed grant that if any waſte or deſtruction be 
done, that it ſhall be redreſſed by neighbours, and not by ſuit or plea, notwithſtanding an action 
of wait ſhall lye, for the place waſted cannot be recovered without a plca. 

[r] Bratton, Fleta, and Britton doe uſe the ſame diviſion as is atorcſaid, wiz. Yaſtzm, de- 


1. cap. 11. 16, fl. 3. Watt. 135. flrudtio, et exilium, in their proper ſignification. 


3 E. 2 tit. Waſt. 2. 17. E. 2. 
Waſt. 118. 10. H. 7. 2. H. 6.11. 
o. H. 6. 52. 11. E. 2. Walt, 114. 
F. N. B. 56. H. & 55. c. Regitl. 
judic. 25. 
@] Glouc. cap. 5. W. . cap. 21. 
agna Charta cap. 4. Merleb. 


Cap. 23. 
{+] BraR. lib, 4. fol. 316. & 31. 


le] Fleta lib, 1. cap. rf, 


[a] 7, E. 3. 54- b. 2. H. 5.9. 
22, 1,6 24. 13. H. 7. 27. H. 
2. 4 F. N. B. 59. f. 8. R. 2. 
Wa . 147 (6). 

( 5+ Co. 11.) 


fro dry 


17 10. E. 4. 1. 49. E. 3. 28.23. 
„S. tit. Waſt, Br. 38. E. 3. 17. 
44. E. 3.8.45. E. 3. 3. 46. E. z. 
41. Ii. E. 2. Waſt. x15. 2. Mat. 
Walt, 119. 8. E. a. West. 11009). 
(Ant. 42. a.) 

(5] 24. E. 3. 27. 50. E. 3. 3. 8. 
H. 6. 14. (Pot 247. b. 5. Co. 
75- 2. Ro. Ab. 834. Poit,218.b.) 


ſi] Brat. lib. 4. f. 316. 416. 


19. Fleta lib, 1. cap 11. Brit. g 


tol, 168. Doc. & Stud. lib. 2. ca. 
1. 12. H. 4. 3. 1c. H. 3. Watt. 
142. 20. H. 6. 1. 4 H. 3. Waſt. 
140. 9. H. 3. ibid. 136. (10. 
Co. 116. b) 


Now ſomewhat is to be ſpoken of exile or deſtruction of men; exile or deſtruction of vil. 
laines, or tenants at will, or making them poore, where they were rich when the tenant 
came in, whereby they depart from their tenures, is waſt. ſa] And yet the ſtatute of Glouc” 
ſpeaketh not of exile, but it is comprehended under the general word of waſt. The ſtatute ot 
W. 1. hath defruftionem, the ſtatute of Magna Charta hath vum et deſirufionem, the ſtatute 
of Merlebridge hath vum, venditionem et exilium in domibus, boſcis, wel hominibus, &c. 

Bur waſt and deſtruction in their larger ſenſe are words convertible. [65] Item de hoc quod 
dicit vaſtum et exilium, ſciendum eft Fae, non ſunt referenda ad eundem intelleAum, ſed waſtum et 
deflrn#tio fere idem ſunt, vaflum idem eft quod deſtruftio, ct # converſo, et ſe habent ad omnem de- 
Sirnuftionem generaliter. 

[e] Vaflum autem ot deſtructio fere equipollent et convertibiliter ſe habent in domibus, boſcis, et 
gardinis ; ſed exilium — cum ſervi manumittantur et à tenementis ſuis injurioſe eiciantur. 
Fortuna autem et ignis vel hujuſmodi eventns inopinati omnes tenentes excuſant, 

{4] No perſon ſhall have an action of waſt, unleſſe he hath the immediate ſtate of inheri- 
tance, but ſometime another ſhall joyne with him tor conformity. As if a reverſion be granted 
to two, and to the heires of one; they two ſhall joyne in an action of waſt: and in like fort the 
ſurviving coparcener, and the tenant by the curteſie ſhall joyne in an action of waſte: and it 
two joyntenants be, and to the hcires of one of them, and they make a leaſe for life, they ſhall 
Joyne in an action of waſte (7). le] It the eſtate tail determine, hanging the actiop of waſte, and 
the plt. becomes tenant in taile after poſſibility, the action of waſte is gone. [V] If the tenant 
doth waſt, and he in the reverſion dyeth, the heyre ſhall not have an action of waſte for the 
waſte done in the lite of the anceſtor; nora biſhop, maſter of an hoſpitall, parſon, or the 
like in the time of the predeceſſor, ſg] And ſo if leſſee for yeares doth waſte, and dyeth, an 
action of waſt lyeth not againſt the executor or adminiſtrator, for waſte done before their 
time. But if two coparceners be of a reverſion, and waſte is committed, and the one of them 
die, the aunt and the neece ſhall joine in an action of waſte (10). : 

L] If lands be given to two and the heires of one of them, he that hath the fee ſhall not 
have an action of waſte upon the ſtatute of Gloue. for that they are joyntenants, but his heire 
ſhall have an action of waſte againſt tenant for life. 

Note atter wait done there 1s a ſpeciall regard to be had to the continuance of the reverſion 
in the ſame ſtate that it was at the time of the waſte done, for it atter the waſte he granteth it 
over, though he taketh backe the whole eſtate again, yet is the waſt diſpuniſhable. So it he 
rant the reverſion to the uſe of himſelfe and his wife, and of his heires, yet the waſt is diſpu- 
niſhable, and ſo of the like, becauſe the eſtate ot the reverſion continueth not, but is altered, and 
conſequently the action of waſte tor waſte done before (which conſiſts in privity) is gone. 

[i] A prohibition of waſte did lye againit tenant by the curteſie(11), tenant in dower, and a 


gardian in chivalry by the common law, but not againſt tenant for lite, or yeares, becauſe 
they 


(1) Nota, though mines be of en at the time, one cannot take timber to uſe in them, T. 16. Jac. Darcye's Caſe, Hutt, 19. Hob. u. 298. 


Hal. MSS. 


(2) See Call. on Sew. 2d. ed. 146. 

(3) Becauſe he is bound to repair, though he doth hold the bank, 46. E. 3.Waſle 91. Vid. T. 6. Eliz. Mo. n. 173. Hal. MSS. 

(4) Tenant cannot make rails, where none were before. Dy. 332. Hal. MSS. | 

(5) But now by the 6. An. c. 31. no action will lie againſt the tenant for ſuch an accident. See the ſtatute more fully ſtated in 
note 7. ante 53. a. Note alſo the paſſage from Hela cited infra by lord Coke. 

(6) 17. E. 4. go. Hal, MSS. | 

(7) Fine to the uſe of A for liſe, remainder to B in ſer, with power for A to make leaſes far three lives ; A makes leaſe accordingly, ani 
the leſſee commits waſte ; A and B Hall jein in waſte, T. 4. Car. C. B. Sachewverell's caſe. Hal. MSS. 


(8) #1. H. 6. 46. 39. E. 3. 


15. 42. E. 3.22. Hal. MSS. 


(9) 18. E. 4. 16. 10. H. 7.5. 2. E. 3. 2. Hal. MSS. 
(10) Waſte amongſt tenants in common. — A makes leaſe to B for years of tab parts of a meſſuage ; B commits waſte, It was ruled 
that waſte lies, and ſhall be aſſigned in the intirety, but that the recovery ſhould be of only tauo parts of the damages and of two parts 7 


the place waſted. P. 35. Eliz. 


Poph. n. 2. Warnford's caſe. Hal. MSS. 


(12) Some have thought, that at common law waſte did not lie againſt tenant by the curteſy. See 2. Inſt. zor, 
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Lib. 7. Of Tenant for yeares. Sect. 67. 


they came in by their own act, and he might have provided that no waſt ſhould be done. 

1 A tenant by the curteſie or in dower can hold of none but of the heire, and his heires by 
deſcent, and therefore it they grant over their whole eſtate, and the grantee doth waſte, yet 
the heire ſhall have an action ot waſte againſt them, and recover the land againſt the affignee : 
but it the heire either before the aſſignement had granted, or after the afſignement doth grant 
the reverſion over, the ſtranger ſhall have an action of waſte againſt the uy % becauſe in 
both caſes the privity is deſtroyed: in all other caſes the action of waſte thall be brought 
againſt him that did the waſte (for it is in nature of a treſpaſſe) unlefle it be in the caſe of a 
ward II] for there if the gardian doth waſte and aſſigne over, the action lieth __ the aſ- 
fignee [/]. A gardian ſhall not be puniſhed for waſte done by a ſtranger, it is ſo penall unto 
him, for he ſhall loſe the wardſlũp both of the body and of the land(;), though the waſte be but 
to the value of twenty ſhillings, and if that ſufficeth not to ſatisſie for the wait, then he ſhall 
recover damages of the waſte, over and above the loſſe of the ward. But tenant by the curteſie, 


tenant in dower, tenant for lite, yeares, &c, ſhall anſwer for the waſte done by a ſtranger, and 6 


ſhall take their remedy over. [] But if there be two joyntenants of a ward, and one of 
them doe waſt both ſhall anſwer tor it. 

[»] If the gardian doth waſte and the heire within age bring an action of waſte, the gar- 
dian ſhall loſe the wardſhip as is atoreſaid, but it the heire bring an action of waſte at his 
full age, then he ſhall recover treble damages, for then he cannot loſe the wardſhip, 

(o] An infant and baron and fem ſhall be puniſhed for waſte done by a ſtranger, and fo 
ſhall the wife that hath the ſtate by ſurvivour tor waſt done by the huſband in his lite time, 
if ſhe agree to the eſtate, though there hath beene variety of opinions in our bookes. 

] But it fem tenant for life take huſband, and the huſband doth waſte, and the wife 
dieth, no action of waſt lieth againſt the huſband in the rch¹⁰νt, for he was ſeiſed but in jure 
zxoris, and his wife was tenant of the freehold ; but it a fem be poſſeſſed of a terme for yeares, 
and take huſband, and the huſband doth waſt, and the wite dicth, the huſband ſhall be charged 
in an action of waſte, for the law giveth the terme to him. 

(9) If tenant for life grant over his eſtate upon condition, and the grantee doth waſt, and 
the grantor re-entreth for the condition broken, the action of waſt ſhall be brought againſt the 

tee, and the place waſted recovered, 

(r] It a leaſe for life be made to a villeine, and waſte is done, the lord entreth, he ſhall 
not be puniſhed tor the waſte done before, but tor waſte done atter, he ſhall, 

[/] An occupant ſhall be puniſhed for waſte, and ſo if an eſtate be made to A. and his 
heires during the life of B, A dieth, the heire of A ſhall be puniſhed in an action of waſte. 

[7] If a leaſe be made to A for life, the remainder to B for lite, the remainder to C in tee, in 
this caſe where it is ſaid in the Regiſter, and in F. N. B. that an action of waſt doth lie, it is 
to be underſtood after the death or ſurrender of B in the meane remainder, for during his lite, 
no action of waſte doth lie (5). 

But if a leaſe for life be made, the remainder for yeares, the remainder in fee, an action doth 
lie preſently during the terme in remainder, tor the meane terme for yeares is no impediment. 

ut if a man make a leaſe for lite or yeares, and after granteth the reverſion for yeares, the 
leſſor ſhall have no action of waſte during the yeares, for he himſelf hath granted away the 
reverſion, in reſpe& whereof he is to maintaine his action. (*) Otherwiſe it is, if he had made 
alcaſe in reverſion which had been but a future intereſt, for there an action of waſt lieth du- 
ring the terme, and ſo is the booke to be underſtood, and the terme ſhall be ſaved in that caſe, 
f] No action of waſt lieth againſt a gardian in ſocage, but an account or treſpaſſe, nor a- 
gainit tenant by ſtatute ſtaple, &c. or cg (6). 

(w] If tenant for life or yeares or their aſſignee make a grant over, and notwithſtanding take 
= profits, an action of waſt lieth againſt him, by him in the reverſion or remainder by the 

tute, Nota (7). 

[x] If waſt be done /parſim here and there in woods, the whole woods ſhall be recovered, or 
ſo much wherein the waſt /dar/im is done. And ſo in houſes ſo many rooms ſhall be recover- 
ed wherein there is waſte done, but if waſt be done /parfim throughout, all ſhall be recovered. 
It hath beene ſaid that if the hall be waſted, the whole houſe ſhall be recovered, becauſe the 
whole houſe is denominated of the hall: but later authority is to the contrary, 

Ly There is waſte of a ſmall value, as Bratton ſaith, N vaſlum ita modicum fit propter 
2 non fit inquifitio fucienda. Vet trees to the value of three ſhillings and foure pence hath 


ne adjudged waſt, and many things together may make waſte to a value (9). But let us now 
returne to our author (10). 


Briefe de waſte, Sce in the Regiſter five ſeverall writs of waſt ; two at the common 
law for waſt done by tenant in dower, or the gardian ; and three by ſpeciall or ſtatute law, for 
waſte done by tenant for lite, for yeares and tenant by the curteſie. : 

Briefe 


(1) 7. E. 3. 34. Hal. MSS. 
(2) 26. E. 3. Waſte 10. is contra. Hal. MSS. 


(3) Value of wardſhip not loft. Vid. Dy. 35 28. H. 8. Bendl. N. 33. Hal. Mss. 
(4) 3. E. 3. 18. Hal. MSS. 


34 


(2. Inſt. 145. Peſt 294. 209. b. 
5. Co. 77. 58 Glouc. , 35 

i F. N. B 56. e, et f. lemps 
F. 1 Waſt. 122. 18. E. 3. 1 30. 
E. 3. 16. 38. E 3 23. 1. H. 4. 
18. 4. E. j 25. Regilt. 72. 3. 
Co. 23. Walkcr's ca'e. 9. Co. 12. 
Beaumont's caſe (1). (2. Ind. 
303. Dr. & Stud. lib. 2. . 1.) 


1] 27. E. 3. 81. 26 E. z. 
aſt, 10 (a). 

[/] 12. H. 4. 3. Praft. lib. 4. 

16. 317. Fleta lib, f. c. 11. 

rit. 168 34. E. 3. W. 146. 

44 E 3. 27. F. N. B. 30. a. & 

o g- & . 


„33. E. 3. Wat. 6 (4). 


n] 44. E 3. 29. 48. E. 3. 10. 
N, bo t. 12. H. 4. 3. 10 
Wiſt, 177. 41. E 2. K 
E. 2. Waſt, 3 7. E 112. 
ſo} 15. H 3. Waſt, 6. 

E 1. Waſt. 128 2. H 4 

** 3 13 96. 21. Ai. i, 


19. E. 3. cve 
246. 46. E. 3. 25. 7. H 6. 2 b. 
3. E 3 46. 10. E. 3. 19. 18. 9 
+ 3-42 9. E. 3. breve 246 17. 
4.7. 0. H. b. 52 F. N. B. 30. 
Dod & Stud. lib. 2. C. 1. 3. 
H. 8. Waſt, 138. 8. Co. 44. 
W:llingham's cose. 

[7] 5. Co. 75 Clifton": caſe. 49. 

3. 25. 46. E. 3. Wait, Sta- 
tham. 10. H. 6. 11. 12. (2. lu, 
301.) 
[9] 3. E. 3 16. 

r] 48. E. 3 19. 

J 6. Co. 37. le Deane and 
Chapt of Worceſter's caſe 10.Co, 
9. b. (2 Ro. Ab. $26.) 

J 4. E. z. 18 Cote's caſe.3.F3. 
18. F. N. B. 58. c. & 59; h. 50. 
E. 2. 3. 33. E. 3. Waſt 144. 11. 
E. 3. reſceit 118. 10. E. 4. 9. 
Regiſt. 74. 2. Co. 92. inter Pa- 
get & Carie in Bingham's caſe, 
5. Co. 76. Paget's cafe, 10. Co, 
44 Jenning's caſe. F. N. B. 59. 
h. 4 F. 3. 18. 

* 4 E. 3. 18. F. tit. Waſt. 18. 
[uj Merlcbridge cap. 17 21. E. 
3. 30. 16. E. 3. tit. Waſt. 100. 
14. E. 3. Watt. 107. 2. E. 2. 
Waſt. 1. 28. H. 6. Waſt, 9. 32+ 
H. 6. 7 F. N. B. 59. E. 

0] 11. H. 6, cap. 5- 5. Co. 77. 

oothe's caſe. 

ſx] 8. E. z. Waſt. 112. 4. E. 6. 
Waſt. 136. 4. E. 3. 32 15. H. 
7. 11. 15, E. 3. Waſt. 134. 
temps E. 1. W.. 134+ 18. H. 
8. 108). 
OI Bract. lib. 4. fo. 316. 38. E. 3. 
7. 4 34. E. 3. W.A 146. _ 
H. 4. 11. b. F. N. B. 60. c. 
temps E. 1, Waſt, 124. 19. H. 
6. 8 (11). 


(5) But though action of waſte doth not lie in this caſe on account of the intermediate remainder for life, yet a court of equity 


will interpoſe by injunction to prevent waſte. See 3. Atk. Ar 210. 


(6) Vid. F. N. B. 58. Grantee of rever/ion ſhall have waſle. Hal. MSS. 
(7) F. N. B. 59. C. Hal. MSS, pf 


(8) 3. E. 3.24. Hal. MSS. | 
(9) Vid. Hil. 40. Eliz. C. B. v. 9. Thorne's caſe. C. C. Waſte to the value of 4d. Hal. MSS. 


(10) It ought to be to the value of 40d. at leaft. Ney u. 18. There and Thomas. Hal.MSS.—See Noy 4.—As lord Hale makes ſo frequent 


a reference to Noy's Reports, it may not be amils to appriſe the ſtudent, that though the book is known by the name of that very 
learned lawyer, yet there 1s not the leaſt reaſon to ſuppoſe, that ſuch a looſe coſlection of notes was intended by him for the 
public eye. In an edition of Noy's Reports penes editorem, there is the following obſervation upon them in manuſcript. A fmple 
collection of ſer — of caſes made by Serjeant Sizer from Noy's looſe papers, and impoſed upon the 1orld for the reports of that wile prero- 
gative fellow Noy. This account of Noy's Reports, which was probably written ſoon after the firſt publication in 1656, though 


expreſſed in terms inexcuſably groſs, contains an anecdote not altogether uſeleſs, 
(11) g. H. 6. 66. Hal. MSS. 
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108. 46 


Lib. 1. 


z] Vid. Bra, lib. 5. f. 413. b. 
letz lib. 2. cap 12 S e the ſe- 
cond patt of the Inſtitutes, W. 2. 


cap. 24 


De vaſto, Bract. li. 4. f. 315. 
16, 317, Fleta li. 1. c. 11. & 
lo 5. e. 31 Britton fol. 163. & 
E-. 3. 31. F. N. B. 60. 
c. 4. E 4 13. 37. H. 6. 26. b. 
7. H. 7. 2. 14. H. 8. 12. 18. E. 
J- 27. (Dr; & Stud. Ii. 1. c. 23.) 


Vide Marlebridge, ca. 23. 2. part 
of the Inflitu;es, 


Raby 8. 1. {1x, Co. 4599. 


F. N. B. fo. 127. 


6. 18. 9. E. 4. 38 12. E. 4. 
F. N. B. 149. 3 59. n. a 
. Co. 12. Sandes calc. 


Hob. 234.) 
6] Es 7. 9. H. 6. 66. 12. 
* 
8 
v1. Co. 46.) 


[4] ry. E. 2, Covenant 25. 19. 
E. 3. Covenant 24. 32. E. 3. 

Quid Juris cl. 5. 17. E. 3. 20. 
40. E. 3. 31. 40. E. 3. 5. 11H. 
4. 34+ 14 Eliz. Dyer 309. M 40. 
& 41. Elz. in Com. — Rot. 
2215. in treſp. inter Sparke & 
Sparke, Hill. 42. Eliz. Sir ſohn 
Savage es caſe in Cutis Werdo- 
rum. (2. Ro. Abr. 37. 418. Mo. 
ro. 339. 666. 2+ Leon. 6. Velr. 


85.) 


Cap. 7. Of Tenant for yeares. Sect, 67, 
Br tefe dirra. The writs otiginall of the regiſter [&] (as Bracton ſaith) were formed, 
and of courſe had their firſt authority by act of patliament, and therefore without an act 
of parliament they cannot be altered, or changed, which is proved by the ſtatute of W. 2. 
cap. 24. whereby remedy is provided in many caies, But heare what Bracton faith, Suzz 
nedam brevia formata in ſuis caſibus, et quauilum de curſu, que concilio totins mul ſunt appro- 
ata, que quidem mutari non poſſunt, abſque eorundem contraria voluntate. Magiftralia autem 


ſirpe wariantur ſecundum warietatem caſuum, &c. And this is the reaſon that in this cafe of halte 


4 yeare the words of the writ ſhall be without * uod tent ad torminum annorum, and 
the plꝰ muſt make a ſpeciall declaration according to his cue, for otherwite he ſhould be with. 
out remedy. In this particular caſe the ſtatute of Glouc, cap. 5. which giveth the action of 
waſte againſt the leſſee tor life or yeares (which lay not againſt them at the common 
law) ſpeaketh of one that holdeth tor tearme of yeares in the plurall number, and yet here 
it appeareth by the authority of Littleton, that although it be a penall law, whereby tre. 
ble 1 and the place waſted ſhall be recovered, yet a tenant for half a yeare being with- 
m the ſame miſchicte, ſhall be within the ſame remedie, though it be out of the letter of the 
law, for Al hurret in littera, harret in cortice, which is an excellent example, whereupon in 
many like cafes a man may ſettle a certaine judgment. You may obſerve in the ſaid ancient au- 
thors, what remedie was given for waſt at the common law, and againſt whom, and what was 
adjudged waſte, deſtruction, and exile. ; 

In many cafes a tenant for life or yeares may fell down timber to make reparations, al- 
beit he be not compellable thereunto, and ſhall not be puniſhed for the ſame in any action of 
waſte. As [a] if a houſe be ruinous at the time ot the leaſe made, if the leflee ſuffer the houſe 
to fall don he is not puniſhable, for he is not bound by law to repaire the houſe in that caſe, 
And yet if he cut down timber upon the ground fo letten, and repaire it, he may well juſtifie 


it, and the reaſon is, for that the law doth tavour the ſupportation and maintenance of houſes - 


ot habitation for mankind, And therefore if two or more joyntenants or tenants in common 
be of a houſe of habitation, and the one will not repaire the houle, the other ſhall have by the 
kur a writ de reparatione . facienda, and the writ faith, Ad ſuftentationem ejuſdem domus te- 
neantur, So it is it the leflor by his covenant undertaketh to repaire the houſes, yet the leſ- 
ſte (if the leſſor doth it not) may with the timber growing upon the ground repair it though 
he be not compellable thereunto (1). In the ſame manner, if a man make a leaſe of a houſe and 
land without impeachment of waſte for the houſe, yet may the leſſee with the timber upon the 

ound repaire No houſe, though he may utterly waſte it it he will, and fo in many other caſes, 

man hath land in which there is a mine of coales, or of the like, and maketh [4] a leaſe 
of the land (without mentioning any mines) for life or for yeares, the leſſee for ſuch mines 
as were open at the time of the leaſe made, may digge and take the profit thereof, [c] But he 
cannot digge for any new mine, that was not open at the time ot the leaſe made, for that 
ſhould be adjudged waſte. And if there be open mines, and the owner make a leaſe of the 
land, with the mines therein, this ſhall extend to the open mines onely, and not to any hid- 
den mine (2), but if there be no open mine, and the leaſe is made of the land together with all 
mines therein, there the leſſee may digge for mines, and enjoy the benefit thereof, other- 
wiſe thoſe words ſhould be void. I have been the more ſpacious, concerning this learning of 
waſte, for that it is moſt neceſſary to be knowne of all men (3). 

Now hath Littleton ſpoken of an eſtate tor life, and an 72 for yeares in ſeverall perſons. 
Now let us ſee how they ſtand iu and ſeme in one perſon. 

If a man letteth lands to another for lite, the remainder to him for 21 yeares, he hath 
both eſtates in him ſo diſtinctly, as he may grant away either of them; for a greater eſtate may 
uphold a lefler, but not 2 converfo, and therefore if a man make a leaſe to one tor 21 yeares, 
the remainder to him for terme ot his lite, the leaſe tor yeares is drowned, 

[a] If a man make a leaſe for life to one, the remainder to his executors for 21 yeares, the 
terme for yeares ſhall veſt in him (4), for even as anceſtor and heire are corre/ativ2a, as to inhe- 
ritance: (as it an eſtate for life be made to A the remainder to B in taile, the remainder to the 
right heires of A the fee veſted in A as it had been limited to him and his heires) even fo are 
the teſtators and the executors correlativa as to any chattell, Aud therefore if a leaſe for 
life be made to the teſtator, the remainder to his executors for yeares, the chattle ſhall re? 
in the leſſee cinſelte, as well as it it had been limited to him and his executors, 


CHaPr. 


(1) But if leſſee covenants ts repair and doth not repair, waſte will not lie. 29. E. 3. 43 21. H.6. 6. Dy. 198. Hal. MSS. 


(2) See ante 53. b. and n. 1. there. 


(3) See further as to vate in the ſeveral Abridgments, title Wafte, and Fulb. 2. part Paral. Dial. g. fol. 49. b. 


(4) 50. 4/7. 1. And per curiam in Sparker's caſe adjudged, that it ſhall go to the adminiflrater, Vide tamen M. 44. 45. Eliz, Mare”: 
Reports, n. 911. contra. Vid. 4. & f. P. & M. Bendl. n. 115. Gravenor's caſe, Hal. MSS. 
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Lib. 1. 


Of Tenant at Will. 


Sect. 68. 


TENANT 4 vo- 

lunt eſt, ou terres 
ou tenements ſont 
tefſes per un home 
a un auter, a aver 
et tener a luy a la 
volunt le leſſor, per 


* IE i he leſ. true, that every leaſe at will 18. H. 6. 1. 38. H. 6. 27. 9. E 4. 
force de 2 "yy 2 which * ou ry mull in law be at the will of 2. K 5. L. U. 18. K ff f. 
| le leſſee 1 en Po ee 18 in polieilion. N hoth parties, and therefore — 2 H. 8. 16. 14 H. 8. 11. 


feſſron. En tiel cas le 
leſſee eſt appel tenant 
a volunt, pur ceo que 
il nad aſcun certaine 
ne ſure eſtate, car le 
leſſor luy poit ouſter 
a quel temps que il 
luy plerroit. Uncore fi 
le leſſee emblea la terre, 
et le leſſor, apres lem- 
bleer et devant que les 
blees ſont matures, 
luy ouſta, uncore le 
leſſee avera les blees,et 
avera frank entre e- 
gres et regres a ſcier 
et de carier les blees, 
pur ceo que il ne ſcavoit 
a quel temps le lefſor 
voloit entre ſur luy. 
Auterment eſt ſi te- 
nant pur terme dans 
que conuft le fine de ſon 
terme emblea ſa terre, 
et le terme eſt finy de- 
vant que les blees ſont 
matures. En ceo cas le 
Her, ou celuy en la 


C HAP. 8. Sect. 


Of Tenant at will, 


ENANT at will 

is, where lands 
or tenements are let 
by one man to an- 
other, to have and to 
hold to him at the will 
of the leſſor, by force 


this caſe the leſſee is 
called tenant at will, 
becauſe he hath no 
certain nor ſure eſtate, 
for the leſſor may put 
him out at what time 
it pleaſeth him. Yet if 
the leſſee ſoweth the 
land, and the leſſor, af- 
ter it is ſowne and be- 
fore the corne 1s ripe, 
put him out, yet the 
leſſee ſhall have the 
corne, and ſhall have 
free entry egreſſe and 
regreſſe to cut and ca- 
rie away the corne, 
becauſe he knew not 
at what time the leſ- 
ſor would enter upon 
him. Otherwiſe it is 
if tenant for yeares, 
which knoweth the 
end of his terme, doth 
ſow the land, and his 
terme endeth before 
the corn is ripe. In this 
caſe the leſſor, or he in 


68. 


ENANT @ vo- 
lunt eſt, ou terres 
ou tenements ſont 
leſſes per un home a un 
auter, a aver et tener 


a luy a la volunt le le- 


for, Ge. (1) It is regularly (1. Ro. Abt 


when the leaſe is made, to 
have and to hold at the will 
of the leſſor, the law implyeth 
it to be at the will of the leſſee 
alſo; for it cannot be onely at 
the will of the leſſor, but it 
muſt be at the will of the leſ- 
ſee alſo. And ſoit is when the 
leaſe is made to have and to 
hold at the will of the leſſee, 
this muſt be alſo at the will 
of the leflor; and fo are all 
the bookes, that ſeeme prima 
facie to differ, cleerly recon- 
ciled (3). 


53 


Fleta lib, 3. cap, 14. 


$53.) 
8. 


Pur ceo que il nad kieti n. 3. cap. 7. 


aſcun certaine ou ſure 
eflate, Sc. Alia poſiſſo 


eft præcaria, et alia pro prece 
conceſſa, ut fi quis fine ſcripto 
conceſſerit alicui habitationem 
wel uſumfruftum in re ſua te- 
nenda ad voluntatem ſuam, hac 
quidem poſſeſſio preecaria off et 
nuda, co quod tempeflive et in- 
tempeſtive pro voluntate domini 
poterit revocart. 


Uncore ſi le leſſee em- 
blea la terre, et le leſſor 


apres leembleer,&c: (4) 
The reaſon of this is, for that 
the eſtate of the leſſee is uncer- 
taine, and therefore leaſt the 
ground (g) ſhould be unmanu- 
red, which ſhould be hurtfull 
to the common-wealth, he 


(5. Co. 85. a. 1. Sid. 339. 


(1) 21. H. 6. 37. Leaſe for years with proviſo that leſſor may enter at his will is a leaſe at will. Per Paſt.—21. H. 6. 37. A grant: 
'o B that he may ſow A's land, which is done accordingly ; yet A ſhall have the emblements, becauſe B hath not an interefl. Per Pait. 
Hal. MSS.—See acc. as to the former caſe 14. H. 8. 12. and by Yelverton juſtice in Litt, Rep. 235. and Hetl. 128. 


(2) 49. H. 6. 18. 20. E. 4. 9. Hal. MSS, 


(3) See further as to the manner in which an eſtate at will may be created by ac of the parties, or ariſe by aF of law, Vin. 
Abr, Eflate S. b. and T. b. Com. Dig. Eflates H. 1. 2. In 4. Burr. v. 3. page 1609. it is ſaid, that in the country leaſes at will 
in the ſtrict legal notion being found extremely inconvenient exiſt only xotionally. But this obſervation I preſume means, 
not that eſtates at will may not ariſe now as — 8 formerly, but only that it is no longer uſual to create ſuch eſtates by expre/s 
words, and that the judges incline ſtrongly againſt implying them. See 2. Blackſt. Comment. 147. 


aud ſo is the 11. H. 4. 90. But leſſee at will in ſuck 22 of the leſſar be- 


(4) 9. E. 3. 24. ts according to Littleton's diverſity, 
the cofts of plowing and manuring: Hal. MSS.—Sce 1. c. acc. in Bro. Abr. E s pl. 2. and tenant 


fore ſowing ſhall not kave 
ly copie pl. 3. 


(s) But if leer covenants, that leſſee for 


perty of the corn is well transferred to the 
Hal, Nie. See Hob. 132. 


ears ſhall have the emblements which are growing at the end of the term, there the pro- 
Yee, though it be not ſevered during the term. Hob. caſt 175- Grantham and Hawley, 
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(Cre. Cha. 515.) 


Lib. 1. Cap. 8. Of Tenant at Will. Sect. 68. 


ſhall reape the crop which reverſion avera les the reverfion ſhall have 
he ſowed in peace, albeit the 


leflor doth determine bis wil blees, pur ceo que le : the cor ne, becauſe the 
before it be ripe. And ſo ĩt is fermor conuſt le cer- leſſee knew the cer- 


it he ſet rootes, or ſow hempe FT . . 
os fax, of any other ee ee de ſa terme tainty of his terme and 


profit, if (1) after the ſame be quant ſa terme ſer- when it would end. 
E. 4. 18. (Ceo. Cha. cre. lanted, the leflor ouſt the , 
reren, i do bil as. ny. 
yet he or his executors ſhall have that yeare's crop. But if he plant yong fruit trees, or yong 
Temps E. 1. br. 25. 10 A. pl. gkes, aſhes, elmes, &c. or ſow the ground with acornes, &c. there the leſſor may put him our 
5 W 44 " & '* 7 notwithſtanding, becauſe they will yeeld no preſent annuall profit. And this is not only proper 
Olant's cafe. (2. Lad, 37. Hob. to a leſſee at will, that when the leſſor determines his will that the leſſee ſhall have the corne 
132. f. Co. 33. 1. Re. Abr. ſowne, &c. but to every particular tenant that hath an eſtate incertaine, for that is the reaſon 
727) which Littleton expreſſeth in theſe words (Pxr ceo que i nad aſcun certaine ou ſure eſtate) (2). 
And therefore if tenant for life ſoweth the ground, and dieth, his executors ſhall have the corne, 
for that his eſtate was uncertaine, and determined by the act of God (3). And the ſame law is of 
the leſſee for yeares of tenant for life (4). So if a man be ſeiſed of land in the right of his wite, 
and ſoweth the ground, and he dieth, his executors ſhall have the corne, and if his wife die be- 
fore him he ſhall have the corne( ). But it huſband and wife be jointenants of the land, and the 
* — oy — E. 3. 5+ huſband ſoweth the ground and the land ſurviveth tò the wife, it is ſaid Ia] that ſe ſhall have 
r the corne (j). If tenant pur terme danter vie ſoweth the ground, and C que wie dieth, the leſ- 
ſee ſhall have the corne, If a man ſeiſed of lands in fee hath iſſue a daughter and dieth, 
his wife beeing en/e/nt with a ſon, the daughter ſoweth the ground, the ſonne is borne, yet the 
[5] 16. H. 6.6. : daughter ſhall [4] have the corne, becauſe her eſtate was lawful and defcated by the act of 
165 Co. 116. Oland cafe. (9) God, and it is good for the common-wealth that the ground be ſowne (8). [e] But it the leſſee at 
will ſow the ground with corne, &c, and after he himſelte determine his will and refuſeth to 
occupy the ground, in that caſe the leſſor ſhall have the corne becauſe he loſeth his rent. 
And-it a woman that holdeth land durante wviduitate ſua ſoweth the ground and taketh huſ- 
band [A] the leſſor ſhall have the embleaments, becauſe that the determination of her owne 
eſtate grew by her owne act. But where the eſtate of the leſſee being incertaine is defeaſi- 
ble by a right paramount, or if the leaſe determine by the act of the leſſee as by forfeiture, 
ſe] 33, E. z. treſp. F. 254. 42. condition, &c. [e] there he that hath the right paramount, or that entreth for any forteitwe, 
E. 3. 25. Oland's calc ubi ſupra. &. ſhall have the corne (10). 
[/] 27. H. 6. 1. 37. H. 6.6. If a diſſeiſor ſow the ground and ſever the corne, and the diſſeiſee re-enter, [/] he ſhall have 
28. E. 2 45 14. E. * ws the corne, becauſe he entreth by a former title, and ſeverance or remooving of the corne al- 
1 3 4 1, 28, tereth not the caſe, for the regreſſe is a recontinuation of the trechold in him in judgment of 
H. 8. 32. Dyer. law from the beginning (11). 
le] 44 k. 3. 15. Fleta lib. 3. [g] If tenant by ſtatute merchant ſoweth the ground, and then a ſudden and caſuall proſit 


TY : 7 6a CS C2 falleth by which he is ſatisfied, he ſhall have the emblcaunents (12). 


1. E. 4. 3. 11. E. 4 5: bl. Cm. Le leſſor luy 2 ouſter. There is an expreſſe ouſter, and implied orfler, an ex- 
parlon de Honyland's caſe. preſſe, as when the leſſor commeth upon the land, and exprefly forewarneth the leſſee to oc- 
cupy the ground no longer; an implyed, as if the leffor without the conſent ot the lefſee enter 
into the land and cut downe a tree, this is a determination of the will, tor that it ſhould other- 
wiſe be a wrong in him, unleſſe the trees were excepted, and then it is no determination of 
(i Ro. Abr. 860. Poſt 245. b the will, for then the act is law full albeit the will doth continue. It a man leuſeth a man- 
B. Co. 89. 5. Co. 90.) 45. nor at will whereunto a common is appendant, if the leſſor put in his beaſts to uſe the com- 
14. E. 4. 6. 8. E. 4. 11-&. mon, this is a determination of the will (13). The leſſor may by actuall entry into the ground 
determine his will in the abſence of the leſſee (14), but by words ſpoken from the ground the 
will is not determined untill the leſſee hath notice( ip). No more then the diſcharge of a factor, 
attorney, or ſuch like in their abſence is ſufficient in law untill they have notice thereof. 
[-] 5. Co. 10. Henſtead's caſe, [a] If a woman make a leaſe at will reſerving a rent and ſhe taketh huſband, this is no 
Hus. Dier 26g. b. countermand of the leaſe at will, but the huſband and wife ſhall have an action of debt for the 
rent; and ſoit is if a leaſe be made to a woman at will reſerving a rent, and the leſſee taketh 
huſband, this is no countermand of the leaſe, but the leſſor may have an action of debt or diſ- 
treine them for the rent. So it the huſband and wife make a leafe at will of the wite's land re- 
ſerving a rent and the huſband die, yet the leaſe continueth. In like manner if a leaſe be 
made by two to two others at will, and the one of the leflors or of the leſſees die, the leaſe at will 
is not determined in neither of thoſe caſes; which are neceſſary points to be knowne (16). 


Apres lembleer et devant que les blees ſont matures. Then put the caſe 


that the corne is ripe and ready to cut downe, and the leſſor, before the leſſee reapeth it, enter 
and put out the leflee, whether ſhall the leſſee have the corne ? and it is without all queſtion 
that the leſſee ſhall have it, tor by the ſame reaſon that he ſhall have it when he is put out betore 
| 1. 

(1) If lefſee for life of a lo- ground dies in Auguft before ſeverance of the hops, the executor ſhall hawe them, though growing on an- 
cient roots, Adjudged M. 1 7 Car. B. R. Crook n. 13. Latham and Atwood. Hal. MSS. See Cro. Cha. 518. 

(2) A ſeiſed in fee ſogus the land, and deviſes to B for life, remainder to C in fee, and dies before ſeverance. Ruled 1. The executor 
of A ſhall not have the emblements. 2. If B dies before ſeverance, his executor ſhall not hade them, but they all go to him in re- 
mainder. But, 3. if the deviſe had been only to B, and B had died, there the executcr of B ſhould have had the corn, though B did nt 
ſow. M. 20. Jac. C. B. u. 22. Spencer's caſe. Winch. 51. M. 5. Jac. C. B. Skele and Arnold. Vid. Hob. 132. Hal. MSS.—See acc. 
as to the firſt point Cro. Eliz. 61. Yet it ſeems agreed, that executors ſhall have the corn growing as againſt an heir, See 
Hob. 132. 3. Salk. 160. 1. Ventr. 187. 3. Atk. 16..the opinion of Saund. ch. j. in Lill. Pract. Reg. tit. Fmblements, and the 
year- books cited in Com, Dig. Biens G. 2. It is not eaſy to account for this diſtinction, which gives corn growing to the 4 


(1. Ro. Abr. 726 ) 
4%] Oland's caſe ubi ſapras 
(Dy. 31. 11. Co. 51. b.) 


wviſee, but denies it to the heir ; though it has been attempted. See Gilb. Law of Evid, 250. 


(3) Whether executor of tenant in dower ſball pay rent on the flatute of Merton, vid. Keilw. 125 Hal. MSS; This annotation 
by lord Hale requires explanation. By the itatute of Merton 20. H. 3. c. 2. the widow may deviſe the corn on the land ſhe 
holds in dower, which, as ſome of our moſt ancient writers have thought, ſhe could not do before; but the ſtatute ſaves cul- 
toms and ſervices due in reſpe& of the land which the widow held in dower. Now in the caſe in Keilway it is aſſerted, that 
under this ſtatute the wife's executors may retain the land till they can reaſonably carry the corn out of the land; and this 1 
apprehend gave occaſion to the query, whether the executors ſhall not pay rent. See 2. Inſt. So. 81. 

(4) — ouldſh. 144. 

(5s) But it is ſaid, that if the land was ſown before the marriage, the wiſe ſhall have the corn. 1. Ro. Abr. 727. Pl. 17. 

(6) 7. Af. 13- 10. Af 6. 7. E. z. 87: Fa. Ning Rath * : 29h; 

(7) In Skele and Arnold M. f. Jac. C. B. n. 5. D. P. the court wwas divided on the point, whether the wife ſhould have the ent- 
blements ; but it was adjudged, that ſhe ſhould not. But in P. 26. El. C. B. n. 4. EE. in Brezwfler's caſe, it was adjudged, that the 
wife ſhall have them. Hal. MSS.—See Skele and Arnold in 1. Ro. Abr. 727. pl. 16. Noy 149. and v. 316, a. in marg. and fur- 
ther on the ſubject in the books cited Vin. Abr. Emblements pl. 16. and Com. Dig. Bien, G. 2 ).Se 
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Lib. 1. Of Tenant at Will. Sect. 69. 56 
it be ripe, he ſhall have it when he is put out when it is ripe, El ubi eadem eff ratio, ibi 
idem us. : 8 
Et auxi franke entrie, ges ef YegresS. [] For when the law doth give * Temps E. 1. tit. Grant 4. 9. 
any thing to one, it giveth impliedly whatſoever is neceſſary, for the taking and enjoying of 3.5 . E. 3. treſp 13. 21. 
the ſame, quando lex aliquid alicui concedit, concedere videtur et id, fine quo res ipſa eſſe non po- 1 ws 8. 25 11 * 4 
70141), nd, the law in this caſe driveth him not to an action for the corne, but giveth him a ſpeedy H. 8. 18, b. 0 1. Co, $2.) ec 
remedy to enter into the land, and to take and carry it away, and compelleth not him to take 
it at one time, or to cary it before it be ready to be caried ; and therefore the law giveth all 
that which is convenient, vi. free entry, egreſſe and regreſſe as much as is neceſſary. 
It the leflee be diſturbed of this way which the law doth give unto him, he ſhall have 
his action upon his caſe, and recover his damages, and this action the law doth give unto him, 
{or whenſoever the law giveth any thing, it giveth alſo a remedy for the ſame. But here is to 
be obſerved a diverſity betweene a private way, whereof Littleton here ſpeaketh, and a com- 
mon way. For if the way be a common way, if any man be'diſturbed to goe that way, or if a (f. Co. 109. 104 b. 1. Ro. Ab. 
ditch be made overthwart the 12 ſo as he cannot goe, yet ſhal he not have an action upon his $3. Cro. Jam. 446. 491. F. N. 
caſe; and this the law provided for avoyding of multiplicity of ſuites, for if any one man might B. 176. b. Cro. Jam, 158.) 
have an action, all men might have the like. But the law for this common nuſance hath pro- 
vided an apt remedy, and that 1s by preſentment in the leete or in the torne, unleſſe any man 
hath a particular damage, as it he and his horſe fall into the ditch, whereby he received hurt 
and loſie, there for this ſpecial damage, which is not common to others, he ſhall have an action 
upon his caſe (2); and all this [e] was reſolved by the court in the King's Bench; And in that e 27. H. 8. 27. 2.E.4.9. 5: 
coſe-it was ſaid, that it had beene adjudged in that court betweene Weſtbury and Powell, that . 2. Tr. 41. Elis. 994 
where the inhabitants of Southwarke had by cuſtome a wg 2 Harem for their cattell which Finieax and Hovenden. Vid. 
was ſtopped up by Powel, that in that caſe any inhabitant of Southwarke might have an ac- 5: Co. 72- Wilkams's caſe. 
tion; for otherwiſe they ſhould be without remedy becauſe ſuch a nuſans is not preſentable in ' 
the leete or torne. Note the diverſity, 
There be three kinde of wayes, whereof you ſhall [4] reade in our ancient bookes, Firſt a [4] Fleta lib. 4. cap. 27. Brac- 
foot way, which is called /ter, quod eff jus eundi wel ambulandi hominis, and this was the — : 4. lol. 232, (1. Ro, Ab, 
ſt way. 
44 5e Jocond is a foot way and horſe way, which is called as ab agendo; and this vulgarly 
is called packe and prime way, becauſe it is both a foot way, which was the firſt or prime <vay, 
and a packe or 420 way alſo. 
The third is 97a or aditus, which containes the other two, and alſo a cart way, &c. for this is 
jus cuudi, vchendi, et vehiculum et Jumentum ducendi ; and this is twofold ; wiz, regia wia, the 32 E. 3. barre 261, 27. E. z. 
king's high way for all men, et communis ftrata, belonging to a city or towne, or betweene 78. 6. E. 3. 23. 
neighbours and neighbours. This is called in our bookes ch, _ a French word for a 
way, whereof commeth chiminage chiminagium, or chimmagium, whic ifieth a toll due Carta de foreſta cap. 14. 
by cuſtome for having a way through a foreſt ; and in ancient records it is ſometime alſo 
called pedagium (3). 
If the leſſee at will by good huſbandry and induſtry, either by overflowing or trenching, (F. N. B. 149. Ante 32. a, Poft 
or compaſſing of the meadowes, or digging up of buſhes or ſuch like, make the grafle to grow 171. 4. 179. a.) 
in more abundance, yet if the leſſor put him out, the leſſee ſhall not have the grafle, becauſe 
that the graſſe is the naturall profit of the earth, And the ſame law is if he doth ſow hay- 
ſced, and thereby encreaſeth the graſſe. 


Auterment eſt ſi tenant pur terme dans que conuſt le fine de fon terme,&c, 
Well ſaid Littleton (which knoweth the end of his terme) that is, where the end of the terme 
is certaine ; but where the leaſe for yeares depends upon an incertainty, as upon the death of 
tenant for lite being made by him, or of a huſband ſeiſed in the right of his wife, or the like, 


there it is otherwite. 
Sect. 69. 
TEM fþ un meſe LSO if a houſe be S7 un meſe ſoit leſs 


foit lefſe a un letten to one to '- ſe @ un home à fe- 
home à tener à vo- hold at will, by force ger a volunt, &c. The 
lunt, per force de quel whereof the leſſee en- reaſon of this is evident up- 
le leſſee enter en le treth intothe houſe, and a wang Tore Lach. beans hed 


meſe, deins quel meſe brings his houſhold- Meſs, 


or Maiſon, 


(1) See further on this maxim Finch. Diſc. on Law 63. and Finch. Deſcript. of Law 16. b. 


i (2) my Rot damage aclion on the caſe lies for not repairing, as well as for a nuſance in the highway, P. 16 57. C. B. Adjudged. 1%, 
+ 4. Hal. MSS. 


_6) See further as to ways, tit. Chimin in Com. Dig. and Vin. Abr. and tit. Highway in New Abr. and Burn. Juſt. 


(8) See ante 11, b. and n. 4. there in reſpect to intermediate profits, where an eſtate veſted is deveſted by the birth of a poſt- 
bumous child. To the obſervation in that note it may be uſeful to add, that there is an important diſtinction as to meſne profits 
between real eſtate and perſonalty, The law will not permit the freehold of land, except in certain ſpecial caſes, to be in 
abeyance ; and therefore where an eſtate is to ariſe on a contingency, the freehold muſt veſt in ſome perſon in the mean time, 
either in the heir or ſome other perſon who takes ſubject to the contin * and that perſon, whoever he is, has the right to 
the meſue profits for his own benefit, unleſs they are otherwiſe diſpoſed of by expreſs proviſion of the parties, as in the caſe of 
truſtees to preſerve contingent remainders who are generally directed how to apply the profits they receive, or by act of par- 
liament, as by the 10. & 11. W. 3. c. 16. which preſerves contingent remainders for poſthumous children, where there are no 
truſtees for that purpoſe, and gives ſuch children the eftate in tHe ſame manner as if they were born in the life-time of the father, 
and is therefore conſtrued to carry the profits from the father's death. But the caſe of perſonalty is different, for the right to 
that may be in ſuſpence and contingency, and generally during the time it continues ſo the profits accumulate till the veſtin 
of the capital happens, and then are added te that and belong to the ſame perſon; See z. P. Wms. 305. 2. Atk. 473. an 
Fearn. on Conting. Rem. 2d. ed. 173,—(10) Vid. 20. F. 3. Treſpaſs 194. 46. Af. 2. Hal. MSS.—(11) According to ſome of the 
antrent authorities, the diſſeiſor ſhall have the emblements, if the diſſeiſee's entry is after ſeverance. See many books cited 
on this ſubje& in Vin. Abr. Emblements 54. The more modern caſes are with lord Coke. See Dy. 31. b. Dal. 40. Mo. 24. and 
11. Co. 51. b.(22) See further on this ſubject infra and alſo Perk. ſe&. 512. to 524. Vin. Abr. Emblements per tot. and Execu- 
tor U. Com. Dig. Biens B. C. and G. New Abr. Executors and Adminifirators H. 3. and Gilb. Law of Evid. 242. to 2 $2,-(13) 
Vid. 11. H. 6. 28. by Cottes. lefſor's granting a rent. charge doth not determine his will, nor are the lefſee's cattle diftrainable. Whether 
the avill be determined, if leſſor or leſſee be outlawed, ſee 9. H. 6. 20. 5. Rep. 116. Hal. MSS,—Rolle makes a guære on the caſe of 
the rent-charge. The doubt ſeems reaſonable, for the leaſe at will and the rent-charge claſh with each other. I1f the grantee 
has the reme y by diſtreſs, that makes the tenant's chattels liable to ſeiſure for money not due by his centrat, On the other 


hang, 


— — > — _ — 


Lib. 1. 


(2. Co. 32. ) 


[al 31. El. ca. 1. in Doomſday. 


o Rev. 153. F. N. B. 127. 4. 
2. Vouch. 244. Six acres of 
lan* may be parcel of a heute. 
(Puſt 200 b. 


[e] 22. E. 4. 27. 34. H. 6. 40. 
(Cro. Jam. 335. 204. Hob. 69. 
135. 2. Inſtit. 476. 2. Ro. Rep. 
143. 152. 1. Ro. Abr. 523. 2. 
Ro. Abr. 578. 5. Co. 100. 4.) 


IA] Prad. Ii. 2. ca. 52. b. 
(Poſt. 59 b. 62. a.) 


ſe] z. H. 6. 15. 21, H. 6. 30. 


(1. Ro. Abr. $59. 2. Co. 55. b.) 


Cap. 8 . 


called in legall Latine g- 
ſuagium, containeth (as hath 
becne ſaid) the buildings, 
curtelage, orchard, and gar- 
den (1). 

Cottage, cotagium is a little 
houſe without land to it. 
[a] See 31. Eliz. cap. 1. and 
cottagers in Domeſday booke 
are called cor terelli: and in an- 
cient records haga ſignifieth a 
houſe. If a man hath a 
houſe neer to my houſe, and 
he futfereth his houſe to be ſo 
ruinous as it is like to fall 
upon my houſe, [5] I may 
have a writ de domo reparanda, 
and compell him to repair his 
houſe (2). But a precipe heth 
not de dome, but de . 

Per reaſonable temps. 
[e] This reaſonable time thall 
be adjudged by the diſcretion 
of the juſtices, betore whom 
the cauſe dependeth ; and ſo 
it is of reaſonable fines, cuſ- 
tomes, and ſervices, upon the 
true ſtate of the caſe depend- 
ing before them : for reaſon- 
ableneſſe in theſe caſes be- 
longeth to the knowledge of 
the law, and therefore to be 
decided by the juſtices. [d] 
Auam longum efſe debet non 


Of Tenant at Will. 


i porta ſes utenſils 
de meaſon, et puts le 
lefſer luy ouſta, un- 
core il avera franke 
entre egrefſe et re- 
greſſe en meſme le 
meſe per reafomable 
temps, de carrier 
ſes biens et utenſils. 
Sicome home fe iſie 
dun meſe en fee ſim- 
ple, fee taile, ou pur 
terme de vie, le quel 
ad certaine biens 1 
meme le meſe, et fait 
ſes executors, et devy ; 
quecunque apres ſa 
mort ad le meſe,uncore 
les executors averont 


frank entry egreſſe et 


regres de carier hors 
de meſme le meſe les 
biens lour teſtator per 
reaſonable temps. 


Sect. 70, 


ſtuff into the ſame, 
and after the leſſor 
puts him out, yet he 
ſhall have free entrie, 
egreſſe and regreſſe 
into the ſaid houſe, by 
reaſonable time to 
take away his goods 
and utenſils. As if a 
man ſeiſed of a meſe in 
fee ſimple, fee taile, or 
for life, hath certaine 
goods within the ſayd 
houſe, and makes his 
executors, and dieth; 
whoſoever after his 
deceaſe hath the houſe, 
his executors ſhall have 
free entry egrefle and 
regreſſe to carrie out 
of the ſame houſe the 
goods of their teſtator 
by reaſonable time. 


 definitur in jure, ſed pendet ex diſcretione juſticiariorum. And this being ſaid of time, the like 


may be ſaid of things incertaine, which ought to be reaſonable ; for nothing, that is contrary 


to reaſon, is conſonant to law, 


le Sicome home ſeiſi dun meſe en fee ſimple, ou fee taile, &c. This i; 


ſo evi 


ERE tm appeareth, 
H that if the feoflee 
doth enter, he is tenant 
at will, becauſe he entreth by 
the conſent of the teoffor. 


Et deliver a luy le 


Jait. Albeit the deed be de- 


e6. Co. 26 Ante 48. a.) 
F. li, 3. ca. 3. & ca, 15. 
41. E. z. tit. Feo!. & Fits 51. 
35. H. 8. Feof. Br. 27. Aſſ. 61. 
JS. Ai. 2. 39. Af. 12. 41. E. 3. 
17. 6. Co. 2b. Sharp's caie. 


livered upon the ground, yet 
doth it not amount to a livery 
of ſeifin of the land; for 
it hath its naturall effect 
to make it a deed, [/] Do- 
nationum alia perfetta, alia 
incepta et non perſefta: ut 


nt, as it needeth no explanation. 


Sect. 70. 


7 TEM % un heme 

fait un fait de 
feoffement a un au- 
ter de certaine terre, 
et deliver a luy le 
fait, mes nemy live- 
rie de ſeqin; en ces 
caſe celuy, a que le 
fait eft fait, poit en- 
ter en le terre, et te- 
ner et occupier a la 


valunt celuy, que fijt 


LSO if a man make 

a deed of feoffe- 
ment to another of 
certaine lands, and de- 
livereth to him the 
deed, but not liverie 
of ſeilin; in this eaſe 
he, to whom the deed 
is made, may enter in- 
to the land, and hold 
and occupie it at the 
will of him, Which 
le 


i) See ante 5. b. note 1, where ſome authorities are cited to ſhew, how much will paſs by the word myfſuage. 


(2) Alſo an action on the caſe will lye for damages ariting from the neglect to repair. See Fitzh. N. Be. ed. 1730. p. 296. note a. 


— — — 


— — — 


hand, if the grantee of the rent charge cannot diſtrain, he is left without that remedy, which by the grant is expreGly given 
to him. See 1. Ro. Abr. 860. As to the cale of outlawry, fee Vin. Abr. Efatc Z. b. pl. 1. In s. Ventr, 245. one of the books cited, 
lord Hale lays, that outlawry is not a determination till ſeiſure.—( 4 Nota, if At at e i; oufled by @ Granger, he may 71: 
enter and continue tenant at will ; but if he accepts of @ nexv leaſt from a firanger after ſuch ander, it has been talden, that his 16-0" 


will nat re-weſt the eflate in the antient leſſor, Hal. MISS. 


See Vin. Abr. Efate A. c.—(1;) „ lofſes jayi, that he will nit Ald a7 


longer, it is not a determination of the wall, unleſy ke waives the poſſi ed | 4 
. , | Pei. 120. H 7. Arauu 6;. Hat. NISS.—( 6, I gere FHRAMT is 
, rendering rent at Michaelmas, and Ir determines the will before Michaclmar, he Hall not have ary rent. Bat it fas birt 
holden, that if leſſee at any day bejore the rent-day determines his wil, yet lefſor ſhall have the rent incurring the next day a/iir («* 


determination of the will. Per Fenner and Williams ; Yibverion contra. XI. 3. Jac. Carprater and Collins, Very. 57, 


de H. *. Au 


4 


65. ts accord. if lefſor doth not enter before the rent day. Hal. MSS,—See Ali. 4. in which book there is an opinion by Role co” 


formable to that of Fenner and Williams. 
at will and the rent is reſerved balf-yearly or quarterly, the dee 


dy, becauſe that would be a fraudulent deter mir atiun 


Allo in 1 Sid. 334. it is faid to be been agreed by the court, that if land bee 
cannot determine bis wiil two or three days tene the tent 


Lib. I. 
Je fait, pur ceo que 10 
eft prove per les pa- 
rols del fait, que il 
eft la volunt que le 
auter avera la terre; 


mes celuy que fiſt le 


ayt luy poer ouſte 
cot luy pleiſt. 


77 EM i un meſe 
ſoit leſſe a tener 
a volunt, le lefſee neſt 
pas tenus a ſuſteiner 
ou repairer le mea- 
' fon, ficome tenant 
a terme d'ans eft te- 
nur. Mes fi le teſ- 
fee a volunt fait vo- 
luntarie waſt, ficome 
en abatement des mea- 
ſons, ou en couper des 
arbres, il eſt dit que 
le lefſor avera de ceo 
envers luy action de 
treſpaſſe. Sicome jeo 
bayle a un home mes 
barbits a compeſter ſa 
terre, ou mes boefes a 
arerer la terre, et il 
occiſt mes avers, jeo 
puiſſoy bien aver un 
attion de treſpaſs en- 
vers luy nient obſtant 
le bailement. 


Of Tenant at Will. 


made the deed, be- 
cauſe it is proved by 
the words of the deed, 
that it is his will that 
the other ſhould have 
the land ; but he which 
made the deed may put 
him out when it pleaſ- 
eth him. 


Sect. 71. 


LSO if a houſe be 
leaſed to hold at 
will, the leſſee is not 
bound to ſuſtain or re- 
paire the houſe, as te- 
nant for term of years 
is tyed. But if tenant 
at will commit volun- 
tary waſt, as in pulling 
downe of houſes, or in 
felling of trees, it 1s 
ſaid that the leſſor 
ſhall have an action of 
treſpaſſe for this, a- 
gainſt the lefſee. As 
if I lend to one my 
ſheepe to tathe his 
land, or my oxen to 
plow the land, and he 
killeth my cattell, I 
may well have an ac- 
tion of treſpaſs againſt 
him, notwithſtanding 
the lending. 


void, yet it amounteth to a determination 


Sect. 71. 


57 


i donatio lecta fuerit et con- (Ante 48. a.) 


ceſſa, ac traditio nondum fue- 
rit ſubſecuta, But if the deed 
be delivered in name of ſei- 
fin of the land, or if the 
feoffor ſaith to the feoffee, 
Take and enjoy this land 
according to the deed, or 
Enter into this land and 
God give you joy : theſe 
words do amount to a livery 
of ſeiſin. 


Jun meſe ſoit 
5 lefſe a tener a vo- 
lunt le tes neſt pas 


Fenus, Se. For the ſta- 
tute of Glouceſter above men- 
tioned extends not to a te- 
nant at will, and therefore 
for permiſſive waſt, the leſ- 
for hath no remedy at all(1). 


Mes fs lefſee a vo- 
lunt fait voluntary 
waſt, &c. [2] And true 


it is, that if tenant at will cut- 
teth downe timber trees, or 
voluntarily pull downe and 
proſtrate houfes, the leflor 
ſhall have an action of treſ- 
paſſe againſt him, quare vi ct 
armis; for the —_ _ 
him power to cut timber, or 
proitrate houſes, concerneth 
ſo much the freehold and in- 
heritance, as it doth amount 
in law to a determination of 
his will; [/] and fo hath it 
beene adjudged (2). 

[/] It tenant at will grant- 
eth over his eſtate to an- 


other, and the —_ entreth, ,, 


he is a diſſeiſor (3), and the 
leſſor may have an action of 
treſpaſſe againſt the gran- 
tee; for albeit the grant was 
of his will. 


Sicome jeo baile a un home mes barbits a compeſter ſon terre, &c. 
And the reaſon is, [I] that when the bailee having but a bare uſe 


of them, taketh upon him 


as an owner to kill them, he loſeth the benefit of the uſe of them. Or in theſe caſes he may 
have an action of treſpaſſe /ur le caſe for this converſion, at his election (4). 


Tranſgreſſio derivatur à tranſgrediendo, becauſe it 


ſſeth that which is 


Treſdq e. 

right: Tranſzrefſio autem off, cum modus non ſervatur, nec menſura : debet enim quilibet in ſuo 
facto maden habere, et menſuram > Nota, in the loweſt and the higheſt offences there are no 
acceſſaries, but all are principalls ; as in ryots, routs, forcible entries, and other tranſgreſ- 


hons 


(J. Co, 13. b.) 


(g] 21. H. 6. 38. 28. E. 3. 25. 
14. H. 4-3. 22. E. 4. 52. 


(1. Ro. Abr. 860. 2. Ro. Abr. 


555). 

1 Mich. 28. & 29. Elis. Rot. 
318. in Com, Pane. inter Wal- 
grave & Somerſet. V. le Counts 
de Shrewlburie's cafe, 5. Co. 13. 


[i] 27. H. 6. 3.22. E. 4. f. 

(2. Inſtit. 154. 1. Ro. Abr. 667. 
663. 659. Poſt 57. b. Cro. Ch . 
8 Cro. Jam. 660. 4. Leon. 
35- 


1 V. 11. H. 4. 24 f. E. 4. 9. 
12. E. 4. 8 21. E. 4 19. & 
76. 22. E. 4. 5. 3. H. 7. 4. 21. 
H. 7. 14. 


3s-) 
(2. Iaſt. 183. 3. laſt. 20, 21) 


(1) Adios on the caſe doth not lie for permiſſive waſte, 5. Rep. 13. b. Hal. MSS.—The caſe cited by lord Hale is that of the 


counteſs of Salop, who brought action on the caſe agaiaſt ber tenant at will for fo 
was burnt; and the whole court held, that neither ation on the caſe nor any other 


ligently keeping bis fire, that the boule 
109 lay; becauſe at common law and 


before the Rtatute of Ghacefler action did not lic for watte againſt tenant for life or years, or any other tenant coming in by 
But the doctrine that no ation hes ſhould be underitacd 


agreement of parties, and tenant at will is not within the ſtatute. 


with ſome limitation; for if tenant at will ſtipulates with his leſſor to be reſponkble for fire by 
miſßve waſte, without doubt an action will lie on ſuch expreſt agreement. The ſame obſervation 


for life or years before the Ratute of Glaucefter ; for though the /aw did not make them liable to any 


"gence or for other per- 
s with re ſpect to tenants 
en for waſte, yet ut 


did not reſtrain them from making themſelves havic by agreement. It may be of uſe here to add fomerbing on the pr 


of the law as to the accidental burning of bouſes, o far a+ regards landlord and tenant. At the common law leifees were not 
anſwerable to landlords for accidental or negligent burning ; for as to fires by accident, it is exprefied in Flta, that fortune ig- 
* wel harnſmoli oventus inopinatt omnes tenentes excuſant, and lady Shrewthury's cafe 1s a direct anthoruy to prove, that tenants 
we equally excuſable for fires by negligence, Ser Flata bb. 1. cap. 1». Then came the Ratute of Ghancefer, which, by making 
tenants for life and yerrs liable to walte without any exception, confeguentially rendered them anfwerable for defirattion by fire. 
Thus ood the law n lord Coke time but now by the 6. An. ch. ys. the ancient law is reftored, and the diffiindtion tre- 
duced by the tature of Chucefter between tenants at will and other leiſees is taken away ; for the Ratute of Ann exempes off 
perſans from xtrons for accidental fire in any boule, except in the cafe of ſpecial agreements between landiord and tenant. Sen 
ante 51. 2, and note 7. there, and $1. b, ad cave „ there. So much relates to tenants coming 1 by ad} or agreement of partter. 
Arte tenants of particular ce coming in by a4 of law, 2s tenant by the curtely, tenant in dower, and de before the Ra- 
tae for taking away mary tenures guardian is cluvalry, their, or at heat the two latter, at common aw puniſhable 
for ate, were therefore repouſible tor lofes by fire; wales indeed they were anfweratic for val! ary ny, al wot 
ue peri fbus, which is 2 diaet 1 have not yet met with in any book, If rhen tenant by the curtefy and tenant 1 
were by the common law reſponaſitie for accidental five, it ſome m. of other hecome neceilicy to determine, whether 
awe withia the Ratute of queen Ann. The tarute in — Ao very general, the words being, that no action hail | 
agaiait any perſon wn whote hause any fret hail acrrdontally beg ; and ic heme calgulated ts take away all aftions in 
vs 


* - , \ 
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Lib. r. Cap. 8. Of Tenant at Will. Sect. 70. 


called in legall * gy i porta ſes utenſils ſtuff into the ſame, 
uavitm, containcth (as hat - 
(2, Co. 32. a) 2 4) the buildings, 4e meaſon, et puis le and after the leſſor 


curtelage, orchard, and gar- lor luy ouſta, un- puts him out, yet he 


9 n - 5 i avera franke ſhall have free cntrie, 
, 


houſe without land to it. entre egreſſe ef re- egreſſe and regreſſe 


El. ea. 1. in Doomſday, [a] See 31. Eliz. cap. 1. and . into the ſaid h 
„ | [56 bene, Domeſday booke g reſſe 5 meſme le : ouſe, by 


are called cotterelli : and in an- meſe per 1 eafonable reafonable time to 
— haga * a femps, de carrier take away his goods 
ouſe. a man hath a . : 

houſe neer to my houſe, and er biens et utenſils. and utenſils. As if a 
he futfereth his houſe to ** Sicome ſiome ſeiſie man ſeiſed of a meſe in 

ruinous as it is like to fal dun meſs en fre n- fee ſimple, fee taile 
0 Rev. 153. F. N. B. 125. 4. upon my houſe, [5] I may ] fe ' te f foe 1 my h h ? * 
. Vouch. 244. Six acres of have a writ 1e domo reparanda, P ey fee tal e, onu pur or 1 ©, at Certaine 
lan* may be parcel of hu? , and compell him to repair his fęrme de vie, le F rd goods within the ſayd 


W houſe (2). But a precipe lieth . . d : 
not 4 dome, but ds nag. dd certaine biens deins houſe, and makes his 


Per reaſonable temps. meme le meſe, et fait executors, and dieth ; 
[c] 22. F. 4. 27. 34. H. 6. 40. [e] This reaſonable time thall ſes executors, et devy; whoſoever after his 


Cro. . 435. 204. Hob. 69. be adjudged by the diſcretion . 
157 Jah. 6. 2. ko: Rep. of tha joſtices, before whom g uecungue apres ſa deceaſe hath the houſe, 


143- 152. 1. Ro. Abr. 523 2. the cauſe dependeth ; and ſo mort ad le meſe,uncore his executors ſhall have 


Ke. Aut. 578. 5 Ser ce. e it is of reaſonable fines, cuſ- Jp, pxorurors averont free entry egreſſe and 
tomes, and ſervices, upon the . 


true ſtate of the caſe depend- rank entry egreſſe et regreſſe to carrie out 
ing before them: for reaſon- regres de carier hors of the ſame houſe the 


e in theſe caſes be- ; 
— knowledge of 4 imeſine le meſe les goods of their teſtator 
the law, and therefore to be biens /our teſtator per by reaſonable time. 


[4] PraQt. N. 2. ca. 52. b. decided by the juſtices. [d] : 
(Poſt. 59 b. 62, a.) Auam longum efſe debet non reaſonable temps. 


definitur in jure, ſed pendet ex diſcretione juſticiariorum. And this being ſaid of time, the like 
may be ſaid of things incertaine, which ought to be reaſonable ; for nothing, that is contrary 
to reaſon, is conſonant to law, 


Gente n Ot (e] Sicome home ſeiſi dun meſe en fee ſimple, ou fee taile, &c. This is 
ſo evident, as it needeth no explanation. 


Sect. 70. 


ERE it appeareth ; * 
(1. Ro. Abt. $59. 2. Co. 55. b.) H 2 TR r TEM fi un gr LSO if a man make 
doth enter, he is tenant fait un fait e a deed of feoffe- 
at will, becauſe he entreth by feoffement a un au- ment to another of 
the conſent of the fender. ter de certaine terre, certaine lands, and de- 
et deliver à luy le livereth to him the 
, | fait, mes nemy live- deed, but not liverie 
Jon. n = rie de ſeiſin; en ceo of ſeilin; in this eaſe 
doth it not amount "2 oy caſe celuy, a que le he, to whom the deed 
of ſeiſin of the land; for #7 217 io en- 5 3 
ts. Co. 26 Ante 48. a.) it hath its naturall effect / F 77 „ " _ — enter a 
LLP li, 3. c. 3. & ca, 15. to make it a deed. 7 Do- er On e Ferre, et te- to U e lan 5 and hol 
41. E- 3. tit. Feo. & Faits 51. nationum alia perfetta, alia ner et occupier a la and occupie it at the 


35. H. 8. Feof. Br. 27. Al. 61. 


S. AiT. 2. 20. Al. 12. 41. E. z. incepta et non rſceta « .-* a i 5 2 ; 
Ann 8 þ "Pp ok volunt celuy, que fiſt will of him, vow 
; E 2 e 


Et deliver a luy te 


(:) See ante 5. b. note 1. where ſome authorities are cited to ſhew, how much will paſs by the word meſſuage. 
(2) Alſo an action on the caſe will lye for damages ariſing from the neglect to repair. See Fitzh. N. Br. ed. 1730. p. 296. note a. 


* 


——— 


hand, if the grantee of the rent charge cannot diſtrain, he is left without that remedy, which by the grant is expreſely given 
to him. See 1. Ro. Abr. 860. As to the caſe of outlawry, ſee Vin. Abr. Efate Z. b. pl. 1. In 2. Ventr. 248. one of the books cited, 
lord Hale ſays, that outlawry is not a determination till ſeiſure.—(14) Nota, if leſſee at will is oufled by a tranger, he may re- 
enter and continue tenant at will ; but if he accepts of a nec leaſe from a flranger after ſuch ouſter, it has been Holden, that his regni 
will not re. v the eflate in the antient leſſor. Hal. MSS. See Vin. Abr. Eflate A.c,—(15) $0 if lefſee ſays, that he will net hold any 
longer, it is not a determination of the will, unleſs ke waives the poſſeſſion. 20. H. 7. Keilw 65. Hal. MSS.—(16) If there is tenant at 
will rendering rent at Michaelmas, and leſor determines the will before Michaelmas, he ſhall not hade any rent. But it has bren 
holden, that if leſſee at any day before the rent-day determines his will, yet lefſor ſhall have the rent incurring the next day aſter ſuch 
determination of the will. Per Fenner and Williams ; Yelyerton contra. M. 3. Jac. Carpenter and Collins. Yelv. 73. 20. H. 7. Kew. 
65. is accord. if leſſor doth not enter before the rent-day. Hal. MSS,—Sce All. 4. in which book there is an opinion by Rolle con- 
formable to that of Fenner and Williams. Allo in 1. Sid. 339. it is ſaid to have been agreed by the court, that if land be leaſed 
at will and the rent is reſerved half-yearly or quarterly, the leſlee cannot determine his will two or three days before the rent» 
day, becauſe that would be a fraudulent determination. | 


Lib. 1. 
Je fait, pur ceo que 14 
e prove per les pa- 
vols del fait, que i 
eft la volunt que le 
auter avera la terre; 


mes celuy que fiſt le 


ayt luy poer oufte 
* luy pleiſt. 


EM A un meſe 

bit lefſe a tener 
a 2 leſſee nest 
pas tenus @ ſuſteiner 
ou repairer le mea- 
fon, ficome tenant 
a ferme d'ans eft te- 
nur. Mes fi le leſ- 
fee a volunt fait vo- 
luntarie waſt, ficome 
en abatement des mea · 
ſons, ou en couper des 
arbres, il eft dit que 
le lefſor avera de ceo 
envers luy action de 
treſpaſſe. Sicome jeo 
bayle a un home mes 
barbits a compeſter ſa 
terre, ou mes boefes a 
arerer la terre, et il 
occiſt mes avers, jeo 
puiſſoy bien aver un 
action de treſpaſs en- 
vers luy nient obſtant 
le bailement. 


And the 


Of Tenant at Will. 


made the deed, be- 
cauſe it is proved by 
the words of the deed, 
that it is his will that 
the other ſhould have 
the land ; but he which 
made the deed may put 
him out when it pleaſ- 
eth him. 


Sect. 71. 


LSO if a houſe be 
leaſed to hold at 
will, the leſſee is not 
bound to ſuſtain or re- 
paire the houſe, as te- 
nant for term of years 
is tyed. But if tenant 
at will commit volun- 
tary waſt, as in pulling 
downe of houſes, or in 
felling of trees, it is 
ſaid that the leſſor 
ſhall have an action of 
treſpaſſe for this, a- 
gainſt the leſſee. As 
if I lend to one my 
ſheepe to tathe his 
land, or my oxen to 
plow the land, and he 
killeth my cattell, I 
may well have an ac- 


tion of treſpaſs againſt. 


him, notwithſtanding 
the lending. 


ceſſa, ac traditio nondum fuc- 
rit ſubſecuta, But if the deed 
be delivered in name of ſei- 
fin of the land, or if the 
feoffor ſaith to the feoffee, 
Take and enjoy this land 
according to the deed, or 
Enter into this land and 
God give you joy : theſe 
words do amount to a livery 
of ſeiſin. 


Jun meſe ſoit 
8 lefſe a tener a vo- 
lunt le les neſt pas 


tenus, Sc. For the fta- 
tute of Glouceſter above men- 
tioned extends not to a te- 


'nant at will, and therefore 


for permiſſive waſt, the leſ- 
for hath no remedy at all( t). 


Mes fi lefſee a vo- 
lunt fait voluntary 
waſt, Sc. [g] And true 


it is, that if tenant at will cut- 
teth downe timber trees, or 
voluntarily pull downe and 
proſtrate houſes, the leflor 
ſhall have an action of treſ- 
paſſe againſt him, guare vi ct 
armis; for the taking upon 
him power to cut timber, or 
proſtrate houſes, concerneth 
ſo much the ſreehold and in- 
heritance, as it doth amount 
in law to a determination of 
his will; [5] and fo hath it 
beene adjudged (2). 

[i] It tenant at will grant- 
eth over his eſtate to an- 


other, and the 223 entreth, , 


he is a diſſeiſor (3), and the 
leſſor may have an action of 
treſpaſſe againſt the gran- 
tee; for albeit the grant was 


8 void, yet it amounteth to a determination of his will, 
Sicome jeo baile a un home mes barbits a compeſter ſon terre, &c. 


on is, [#] that when the bailee having but a bare uſe of them, taketh upon him 


as an owner to kill them, he loſeth the benefit of the uſe of them. Or in theſe caſes he may 
have an action of treſpaſſe ſur le caſe for this converſion, at his election (4). 


Treſpaſſe 
right; 
Sato modum 


Tranſgreſſio derivatur à tranſprediendo, becauſe it 
ranſyreſſio autem eft, cum modus non ſervatur, nec qenſura : debet enim quilibet in ſuo 
Jo ere, et menſuram > Nota, in the loweſt and the higheſt offences there are no 


ſſeth that which is 


acceſſaries, but all are principalls ; as in ryots, routs, forcible entries, and other tranſgreſ- 


ſions 


Sect. 71. 


„ donatio lefla fuerit et con- (Ante 48. a.) 


$7 


(J. Co, 13. b.) 


[el 21. H. 6. 38. 28. k. 3. ze. 
14. H. 4. 3 22. E. 4. 3. ; 


(1. Ro. Abr. 860. 2. Ro. Abr. 


$55.) 

[+] Mich. 28. & 29. Eliz. Rot. 
318. in Com. FPanc. inter Wal- 
grave & Somerſet, V. le Counts 
de Shrewſburie's caſe, 5. Co. 13. 


[i] 27. H. 6. 3.22. E. 4. f. 

(2. Inſtit. 154. 1. Ro. Abr. 667. 
663. 659. Poſt 57. b. Cro. Ch. 
2 Cro. Jam. 660. 4. Leon. 
35 


k] V. 11. H. 4.24 f. E. 4. 9. 
. 12. E. 4. 8. 21. E. 4. 19. & 
76. 22. E. 4. 5. 3. H. 7. 4. 21. 
H. 7. 14+ 
Flet, Ii. 2. ca, 1. 
(2. Ro. Abr. 555. Cro. Cha. 


35-) 
(2. laſt. 183. 3. laſt. 20, 21.) 


(1) A ien on the caſe doth not lie for permiſſive waſle. 5. Rep. 13. b. Hal. MSS.—The caſe cited by lord Hale is that of the 


counteſs of Salop, who brought action on the caſe againſt her tenant at will for ſo negligently keeping his fire, that the houſe 
was burnt; and the whole court held, that neither action on the caſe nor any other action lay; becauſe at common law and 
before the ſtatute of Gleucefler ation did not lie for watte againſt tenant for life or years, or any other tenant coming in by 
agreement of parties, and tenant at will is not within the ſtatute. But the doctrine that no action lies ſhould be underſtood 
with ſome limitation; for if tenant at will ſtipulates with his leſſor to be reſponſible for fire by negligence or for other per- 
miſſive waſte, without doubt an action will lie on ſuch expreſs agreement. The ſame obſervation holds with reſpect to tenants 
for life or years before the ſtatute of Glouceſter ; for though the /aw did not make them liable to any action for waſte, yet it 
did not reſtrain them from making themſelves liable by agreement. It may be of uſe here to add ſomething on the progreſs 
of the law as to the accidental burning of houſes, ſo far as regards landlord and tenant. At the common law leſſees were not 
anſwerable to landlords for accidental or negligent burning; for as to fires by accident, it is expreſſed in Fleta, that fortuna ig- 
ms vel hujuſmodi eventus inopinati omnes tenentes excuſant, and lady Shrewſbury's caſe is a direct authority to prove, that tenants 
are equally excuſable for fires by zegligence. See Fleta lib. 1. cap. 12. Then came the ſtatute of Gloucefter, which, by makiag 
tenants for life and years liable to waſte without any exception, conſequentially rendered them anſwerable for deſtruction by fire. 
Thus ſtood the law in lord Coke's time; but now by the 6. An. ch. 31. the ancicut law is reſtored, and the diſtinction intro- 
duced by the ſtatute of Gloucefler between tenants at will and other leſſces is taken away; for the ſtatute of Ann exempts all 
perſons from ations for accidental fire in any houſe, except in the caſe of ſpecial agreements between landlord and tenant. See 
ante 53. 2. and note 7, there, and 53. b. and note 5. there. So much relates to tenants coming in by act or agreement of parties. 
As to tenants of particular eflates coming in by ad of law, as tenant by the curteſy, tenant in dower, and alfo before the ſta - 
tute for taking away military tenures guardian in chivalry, theſe, or at leaſt the two latter, being at common law puniſhable 
for waſte, were therefore reſpouſible for loſſes by fire; unleſs indeed they were anſwerable for waſte voluntary only, and not for 
waſte permiſſive, which is a diſtinction I have not yet met with in any book, If then tenant by the curteſy and tenant in dower 
were by the common law reſponſible for accidental fire, it may ſome time or other become neceſſary to determine, whether they 
are within the ſtatute of queen Ann. The ſtatute in expreſſion is very general, the words being, that no action ſhall be pro- 
ſecuted againſt any perſon in whoſe houſe any fire ſhall 18 begin ; and it ſeems calculated to take away all actions in 

8 caſes 


Lib. 1. 


Cap. 9. Of Tenant by Copie. Sect. 72,74, 


fions vi et armis, which are the loweſt offences; and ſo in the higheſt offence, which is cri 
ſee majeftatis, there be no acceſſaries: but in felonies there be acceſſaries both before and 


after. 


21. H. 7. 39. b. 2. E. 4. 6. b. 7. T- poet diſtreyner 


E. 4. 27. a, 6. R. 2. Avourie 86. 


Poſt 142. a.) 


« 39+ 7. E. 3. 13. 24- 
38•K. . 28, 7. R. 2. Saver 
8. E. 4. 25 4. H 6. 30. 22, 


Temps H. 8. Br. 15 1 N a of law he hath but a bare 
volunt, Pl. com, 138. 4. Fi. 7. 3. he that holdeth over in t 


pur le rent arere 
ou aver de ceo un action 


de debt, Sc. But if he 
impound the diſtreſſe upon 
the ground letten at will, the 
will is determined. Note, he 
may diſtreine for the rent, and 
yet it 1s no rent ſervice, for 
no fealty belonging thereunto, 


Sect. 72. 


V O TA, i le lei- 
for ſur tiel leaſe 


a volunt reſerve a 
luy un annuall rent, il 
poit diſtrainer pur le 
rent arere, 0u aver 
de ceoun action de debt 
a ſon election. 


but a rent diſtreinable of common right. 


There is a great diverſity between a tenant at will, and a tenant at ſufferance ; for tenatt 
at will is alwaies by right, and tenant at ſufferance entreth by a lawfull leaſe, and holdeth orer 
by wrong. A tenant at ſufferance is he that at the firſt came in by lawfull demiſe, and after 

I BraQton lib. 4. fol. 478. 4-E. his eſtate ended continueth the poſſeſſion and wrongfully holdeth over (2). [II As tenant pur 
ſſeſſion after the — of Ce que wie, or tenant for jearez 
- holdeth over his terme; the leſſor cannot have an action of treſpaſſe before entry. Now tha 
F. 4- 38. 18. E. 4. 25. F. N. B. a writ of entry ad terminum qui præteriit lyeth againſt ſuch a tenant, as holdeth over, is rather 
201. B. 203. 8. E. 2, entre 87. by admiſſion of the demandant, then for any eſtate of treehold that is in him, for in judgameit 
ſſeſſion. But againſt the king there is no tenant at ſufferance, but 
e cafes aboveſaid is an intruder upon the king, becauſe there is ng 


E. 


F 4 ix terme dauter wie, continueth in 
e def. 


3 y 
1 3 o 


9 5 r 
W et EST nt 


2 r Seth 


OTE, if the leſſor 

upon a leaſe x 
will reſerve to him 2 
yearly rent, he may 
diſtreine for the rent 
behinde, or have for 
this an action of debt 
at his owne election i) 


8. 270. b. Cto. Cha. 187. laches imputed to the king for not entring(4). L If tenant in taile of a rent grant the ſame in 
Cro, Jam. 169. Ante 57. a.) fee and dieth, yet the iſſue in taile may bri 
IJ 13 H. 7. 10. 2. 21. H. 6. The like law is it, if a man maketh a leaſe at will and dieth, now is the will determined, ard it 


cont. 48, * 23. Pl. Com. 435. 
19. E. 3. 


* 30. 6. E. 3. 56. 57. 21, eſtates made by the terretenaunt, as above is ſaid, and particular eſtates created by act in law: 
E. 4. 5- 21- H. 7. 38. 


4. fo. 251. 2 
+ I, 


ring a formedon, and admit himſelte out of poſleſſion, 


54. $- E. 4. 3+ 22+ R. . tit. Di the leſſee continueth in poſſeſſion he is tenant at ſufferance, and yet the heyre by admiſſion may 


e. 468. 16. E. 4. have an iſſue of Mordanceſtor againſt him (5). [* But there is a diverſity between particular 


age, 10. E. 4. as if a gardian after the full age of the heire continueth in poſſeſſion, he is no tenant at ſuffer- 
1 — dhetbeiine ess. e, but an abator, againſt whom an aſſize of Mordanceſtor doth lye(6). E. fic de fimilibus(;), 
Abb. AT. 120. b. F. N. B. 196. 


11. E. 4. 10. & 11. Bract. lib. 
Ro. Abr. 663.) 


(Poſt 271 


CHAP. 9. Sect.. 73. 
Tenant by Copie. 


ENANT fer ENAMT per co- ENANT by copy 
Copie, Cc. Tenens T pie de court roP E of court roll is, as 


0 | r copiam rot. Cur*. Capie we 5 Fe 7 
er 7. Heydon's cafe, 1. Ro, Per COT nn e 908), deins quel ma- if a man be ſeiſed of a 
498. copia in his proper lignifica- Nor il y ad un cuſtome mannor, within which 


2 gn e ad eſt uſe de mannor there is a cuſ- 
0 ve made A Inc wor . . 
„ copie, flemps dont memorie tome, which hath beene 


on this i ancient, for in ne court, que certaine uſed time out of minde 
the Regiſter fol. 5. there is . . 

4 writ "de copies ibelli deli. nes deins meſme of man, that certaine 
beranda, which is grounded le manor ont uſe tenants within the 


upon the ſtatute of 2. H. 4. dader terres et te- ſame mannor have uſed 
cu. There is no tenant 


in the law, that holdeth 72770275, à tener à to have lands and te- 


eu 


(1) But in his count in debt againſt leſſee at will, he ought to ſhew that he entred; but otherwiſe it is as to leſſee for years. 18. H. 
$. 1. Dy. 14.—Debt lies againfl copy holder for his rent. Adjudged M. 10. Car. B. R. Hitcham's caſe. Hal. MSS.—Hitcham's caſe is 
in 1. Ro. Abr. 374. P. pl. 1. and 374. Q pl. 3. But from Rolle's report of the caſe, and from ſome ſubſequent authorities it 
ſeems doubtful, whether debt will lie tor rent againſt a copy holder, particularly unleſs the lord has conveyed away the manor 
and fo loſt the remedy by diſtreſs. See Carth. 92. and Gilb, Ten. zd. Lond. ed. 308.—-(2) As to holding over, fee 4. G. 2. c. 29. by 
which every tenant for life or years or other perſon claiming under or by colluſion with ſuch tenant, who ſhall wiitully hold 
over after determination of the term and demand made in writing of delivery of the poſſeſſion by the landlord or him in te- 
verſion or remainder, is made liable to the payment of double the yearly value of the lands detained. This ſtatute only took. 
in caſes in which the landlord gave notice to quit, and therefore the deficiency was ſupplied by the 11. G. 2. c. 19. which ex- 
tends the proviſion for double rent to the holding over after the tenan;'s giving notice to quit. See acaſe on this latter ſtatute 
in 4. Burr. v. 3. page 1603. See allo 6. An. c. 18. ſ. 1. g ainſt holding over by guardians or truſtees of infants and by huſbands 
ſeiſed in right of their wives and by all others having particular eſtates determinable on any life or lives.— (3) Vid. 21. H. 6. 38. 
Hal. MSS.—(4) 4 H. 6. 12. Hal. MSS.—( 5) If the heir accepts rents from him, he is tenant at will to the heir. 10. E. 4. 18. Te 
nant for years ſurrenders, and Hill continues poſſeſſion, he is tenant at ſufferance or diſſeiſor at election. Dy. 62. Hal. MSS.—(6) 44 
if guardian in ſuck ___— ſeiſed, the entry of the heir tolls. 7. H. 4. 42. per Cul. Hal. MSS.—(5) See further as to tenant by {utfer- 
ance in title Hate Vin. Abr. and Com. Dig.—(8 Si come un home ſoit ſeifie d'un maner. L. and M.—Roh.—P. and Red. 


Cl — 


caſes of accidental fire as well from other perſons as from landlords. Note, that it has been doubted on the ſtatute of Ann, whe- 
ther a covenant to repair generally extends to the caſe of fire, and ſo becomes an agreement within the ſtatute ; and theretore 
where it is intended, that the tenant ſhall not be liable, it is moſt uſual in the covenant for repairing expretsly to except accidents 
by fire. Note alſo, that the diſtinction which is taken as to waſte at common law between tenants coming in by att of law aud 
tenants whoſe eſtates accrue by a of parties, will not univerſally hold; for tenants by ſtatute-merchant and ſtatute · taple, 
though they come in by proceſs of law, are not puniſhable tor waſte. 6. Co. 37. Perhaps the reaſon of this may be, that It 15 
in the power of debtors to prevent the commencement of theſe eſtates or to determine them by paying the debts, for which 
creditors have ſuch eſtates, and alſo that the tenants of ſuch eſtates are accountable for all profits they make beyond the amount 
of the debts due to them.—(2) Yet if a ranger cuts trees, the tenant at will ſball have actior, as ſhall alſo the leſſor, regard bring hade 


their ſeveral loſſes. 2. H. 4. 12. 19. H. 6. 45. Hal. MSS.—(3) Legt at wilt makes le e years, and the Ice enters. Rule. i on Lene 
N . n 


* 
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eux et a lour heires nements to hold to by * but onely this inde 
en fee ſimple, ou them and their heires man holdeth & . 


en fee taile, ou a in fee ſimple, or fee charter, or by copy of a fine, 
terme de vie, &c. a taile, or for terme of dr ſuch like, but this tenant 

is 40 . holdeth by copy of court roll. 
wolunt le ſeignt- lite, &c, at the will of {ſa} Bratton calleth copi- Ce] Brafton tib. 2. cap. 8. fol 


oh / - holders willanos ſockmannos, 26. & lib. 4. fo. 209. Britton 
or folonque le cu thelord{1) according to ant dorms. hay fo 0 4. 165, Flew Ne 


ſtome de meſme le the cuſtome of the ſame but becauſe they held by baſe T CN — Oc- 
manor. manor. G_ by doing of villein B. f. 12. c. 8 
er vices. 


And Britton ſaith that ſome that be free of blood doe hold land in villenage, and Little- 
ton himſelte in the next chapter calleth them tenants by baſe tenure : and in F. N. B. fol. 12. C. E. 
ceft terme, ge eft ore a ceft jour appel copitenaunts, ou copiholders, ou tenaunts per copie, eft forſ* 
que un novel noſme trove, car dancient temps ils fuer” appelles tenants in willenage, ou de baſe te- 
ure, Ce. [5] And yet in 1. H. 5. 11. they be called copiholders, in 14. H. 4. 34. tenant per le II] 1. H. 5. 11. 14. H. 4. 34. 
werge, in 42. E. 3. 25. tenant per roll ſolongue le wolunt le ſeignior ; and in the ſtatute of 4. E. 1. 42 E 3. 25. Vid. 4. Co. 4. 
called extenta manerii, they are called cuſtumarii tenentes, and ſo doth Fleta call them; and be- Blowne's caſe, 
fore him Ockam (2) (who wrote in the raigne of H. 2.) ſpake of them, and how, and upon 
what occaſion they had their beginning. 
[c] Terra ex 3 Saxonice Bockland. Fundum weteres aut ex ſcripto qui Bockland, i. bookland, [e] Lamb. verb. Terra ex ſeripto. 
aut fine ſcripto qui Folkland dicebatur, poſſidebant. Dux fuit ex ſcripto poſſeſſio commodior erat con- 
ditione, hareditaria, libera, atque immunis. Fundus fine ſcripto cenſum penfitabat annuum, atque off « 
ciorum ſervitute quadam eft obligatus, Priorem wiri plerunque nobiles atque ingenui, poſfteriorem 
ruftici fere et pagani poſſidebant (3). 
Court. Curia, court is a place where juſtice is judicially miniſtred, and is derived (4. Inftit. 268.) 
a cura, quia in curiis publicis curas gerebant. [4] The court baron muſt be holden on ſome [4] Vid. 4 Co. 24. inter Mur 
rt of that which is within the mannor, for if it be holden out of the mannor it is voyd, 9 lib. fol. 27. 
unleſſe a lord being ſeiſed of two or three mannors hath uſually time out of mind kept at (1. Ro, Abr, $27.) * 
one ot his manors courts for all the ſaid manors, then by cuſtome ſuch courts are ſuf- ; 
ficient in law, albeit they be not holden within the ſeverall mannors(4). And it is to be un- 
deritood that this court is of two natures, the firſt is by the common law, and is called 
a court baron, as ſome have ſaid for that it is the freeholders or freemans court, (for ba- 4. Co. 26. Melwitche's caſe,Brit. 
rons in one ſenſe ſigniſie freemen) and of that court the freeholders being ſuitors be judges, don fol. 274. 
and this may be kept from three weekes to three weekes. The ſecond is a cuſtomary 
court, and that doth concerne copiholders, and therein the lord or his ſteward is the judge. (. co, 26. b.) 
Now as there can be no court baron without freeholders, ſo there cannot be this kind | 
of cuſtomary court without coptholders or cuſtomary holders. And as there may be a 
court baron of frecholders only without copiholders, and then is the ſteward the regiſter, 
ſo there may be a cuſtomary court of copiholders onely without freeholders, and then 
is the lord or his ſteward the judge (5). And when the court baron is of this double na- 
ture, the court roll containeth as well matters appertaining to the cuſtomary court, as to the 
court baron, | 
And for as much as the title, or eſtate of the copiholder is entred into the roll whereof 
the ſteward delivereth him a copie, thereof he is called copiholder. [e] It is called a ſe] Lamb, fol. 128. & 136. 
court baron, becauſe amongſt the lawes of King Edw. the Confeſſor it is ſaid : Barones vero Cambden Brit. to. 121, b. Brit= 
qui ſuam habent curiam de ſuis hominibus, c. taking his name of the baron who was lord of mum 
the mannor, or for that properly in the eye of law it hath relation to the freeholders, [/] LY] Mirror cap. . ſet, 3. 
who are judges of the court. And in ancient charters and records the barons of London, 
and barons of the cinque ports, do ſignify the freemen of London and of the cinque ports. 


Se ie dun mannor. Manerium dicitur a manendo ſecundum excellentiam ſedes mag- Domeſday. | 

na fixa et flabilis. Lageman, i. habens ſocam et ſacam ſuper homines ſuos, Cc. Ig] Et ſcien- 4 ] Bracton lib. 4. fo. 112. Fleta 
8 / © 4 / a mn „ lib. 4. c. 15. & lib, 6. cap. 49. 
dum eff, quod manerium poterit efſe per ſe ex pluribus edifictis coadjuwvatum five willis et hamletis Britton fol, 124. 
adjacentibus, Poterit etiam efſe manerium et per ſe et cum pluribus willis, et cum pluribus ham- 
K adjacentibus, quorum nullum dici poterit manerium per ſe ſed ville ſux hamlette. Poterit 
etiam efſe per ſe manerium capitale, et plura continere ſub ſe maucria non capitalia, et plures wil- 
las et plures hamlettas quaſi ſub uno capite aut domino uno, And afterwards, Manerium 
antem fieri poterit ex pluribus willis wel una, plures enim wille poterunt efſe in corpore ma- 
nerii ficut et una (6). And in theſe [Y] ancient authors you ſhall ſee the difference, inter [6] N * fo. 434. — 
manſionem, willam, et manerium. Concerning the inſtitution of this court by the my uren. Murer, Cap. 2. 1c. 
lawes and ordinances of ancient kings and eſpecially of King Alfred, it appeareth 

: that 
_ (1) Nota, theſe awords ad voluntatem domini are material to expreſs copyhold ; for if * ewords be omitted in pleading, it ſhall be 
intended, that the eflate is a cuſtomary freehold. NI. 7. Car. B. R. Crook u. 7. Hughes's _ al. MSS. See Cro, Cha. 229. See fur- ' 
ther as to caftomary freehold Poſt 5y. b. and note 1. there. —(2) This author, whom lord Coke cites on ſeveral occaſions, accord - 
ng to Sir William Dugdale wrote a book on tenures of the king, but did not perfect it. Dugd. Orig. Jurid. 1ſt ed. 56. I ima- 
gine, that this book is the work referred to by lord Coke ; but whether it is in print, or lord Coke cites it from a manuſcript, 
I have not yet been able to learn.—(3) See ante 5. b. and note 1. there, and 6. a. and note 6. there,(4) See acc. Cro. Cha. 367. 
But the lord may take a ſurrender out of the manor, becauſe that may be done out of court; and ſo may the ſteward if there 
is a ſpecial cuſtom, or according to latter authorities without. See 1. Salk. 184. and Poſt 77 a (5) A fleward de facto is ſuf 
ficient.—The king conſlitutes A and B flewards of a manor by patent ſub ſigillo ſcaccarii z A holds courts ; and though the appointment 
ought to have been ſub magno ſigillo, and both ought to have holden the courts, yet it was ruled, that grant by one was good. So it ts 
as to the lard's clerk or an under fleward. P. 22. Eliz. Scacc. Hal. MSS.—The doQrine in this caſe ſeems confirmed by the caſes 
and authorities cited in Vin. Abr. Steward F. G. J. K. and Com. Dig. Copyhold C. 5. Note alſo particularly what is expreſſed in 
Co. Copy hold. ſeR. 45. in reſpect to the law's not being nice in examining the imperfe&tions of the ſteward's * 
his acts are ordinary and neceſſary, and not of a judicial kind. - (6) For other explanations of the word manor, ſee in In- 
terp. voc. Manor, and the books there cited, particularly Fulb. I. part 1. fol. 18. a. 


argument, 1. That it is only a diſſeiſin at election, and not prima facie. 2. That admitting it to be a diſſeifin the leſſee at will is the diſ. 
ſeiſor, and has gained the freehold, and not the leſſee for years. Paſch. 9. Car. B. R. Blunden and Baugh. Hal. MSS.—Sce S. C. in 
W. Jo. 315. Cro. Cha. 30. Litt. 297. 372. and 1. Ro. Abr. 661. See alſo Mr. Atkins's caſe in 4. Burr. vol. 1. page 60. in 
which the curious doctrine of difſeifo by election is moſt elaborately explained.—(4) A leſſee for 20 years makes be to B for ten; 
B continues in poſſeſſion after expiration of the leaſe for ten years, and commits wafle. A may have either treſpaſs or ation on the caſe, be- 
cauſe he is chargeable over in wafle. P. 6. Car, B. R. Crook n. 7. Weſt and Treude. Hal. MSS. See Cro. Cha. 187. and S. C. W. Jo. 
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Libr. Cap. 9. Of Tenant by Copie. Sect. 74, 


that the firſt kings of this realme had all the lands of England in demeane (1), and les gran 
manors ct royalties they reſerved to themſelves, and of the remnant they, for the defence of 
the realme, enfeoſſed the barons of the realme with ſuch juriſdiction as the court baron now 
hath, and inſtituted the frecholders to be judges of the court baron. And herewith agreed 
the aforeſaid law of Saint Edward, And it is to be obſerved, that in thoſe ancient lawes un- 
der the name of barons were compriſed all the nobility, 
1. Co. 140. b. Cro. Jam. 260, There may be a cuſtomary manor granted by copy of court roll (2). So although the 
0. 95- "ag ** * 28 word be (/e which properly betokeneth a freehold, yet tenant for yeares, tenant by ſta. 
2 3 % % 9. 23• 5. Co. tute merchant, ſtaple, elegit, and tenant at will, gardian in chivalry (3), &c. who are not pro- 
perly ſeiſed but poſſeſſed, are domini pro tempore, not only to make admittance, but to 
voluntary copies of ancient copihold lands which come into their hands(4). And therefore 
there as a diverſity between diſſeiſors, abators, intruders, and others that have defeaſible 
titles; for their voluntary grants of ancient copihold lands ſhall not bind the diſſeiſees ot 
others that right have (5). And voluntary grants by copie, made by ſuch particular tenants 
as is aforeſaid, ſhall binde him that hath the freehold and inheritance, becauſe all theſe be 
lawfull lords for the time being; but ſo is not a tenant at ſufferance, becauſe he is in by wrong 
i] 4- Co. 24. P. 29. Elis. inter as bath been ſaid, and fo I- 1 was it adjudged P. 29. Eiiz, inter Rowſe & Artois 4. Co. 24, 
.. But admittances made by diſſeiſors, abators, intruders, tenant at ſufferance or others that 
have defeafible titles, ſtand good againſt them that right have, becauſe it was a lawtull act, and 
they were compellable to doe them. 
1 Dier. Mich, 7. & 8. Eliz, II] And yet in ſome ſpeciall caſe an eſtate may be granted 7 copie, by one that is not 
anuſcript, dominus pro tempore, nor that hath any thing in the manor, As if the lord of a manor by his 
will in writing deviſeth, that his executor ſhall grant the cuſtomary tenements of the mans: 
according to the cuſtome of the manor for the paiment of his debts, and dieth, the executor, 
having nothing in the manor, may make grants according to the cuſtome of the manor (6), 


Deins quel mannor il y ad un cuſtome, que ad eſte uſe de temps dont 


memory ne court, &c. Of this cuſtome here ſpoken of there be three ſupporters. I be 
firſt is time, and that muſt be out of memory of man, which is included within this word 

O Vid. 4. Co, 24. inter Murrel (cuſtome) ſo as copihold cannot begin at this day. [I] The ſecond ſupporter is that the 

& Smith. renements be parcell of the manor or within the manor, which 2 by theſe words 
of Littleton, que certeine tenants deins meſme le mannor, &©c, The third ſupporter is that it hath 
beene demiſed and demiſible by copie of court roll; tor it need not to be demiſed time out of 
mind by copie of court, but it it be demiſible it is ſufficient, For example: if a copihold 
tenement eſcheat to the lord, and the lord keepeth it in his hands by many yeares, during 
this time it is not demiſed but demiſible, for the lord hath power to demiſe it againe 7). 


A volunt le ſeignior ſolonque le cuſtome. So as he is not a bare tenant at will 


but a tenant at will according to the cuſtome of the mannor, as ſhall be ſpoken more hereatter 
in this chapter. 


(1. Ro. Abr. 498.) Certeine tenements. What things may be granted by copy, is neceſſary to be 
71. Co. 17. Sir H. Nevil's ene. knowne. Firſt, a manor may be granted by copy (8). Secondly, underwoods without the foile 
4 Co. 30. 37. inter Hoe & Tay- may be granted by copy to one and to his heires, and ſo may the herbage or veſlure of land. 
F Thirdly, generally all lands and tenements within the manor and whatſoever concerneth 
lands or tenements may be granted by copie: as a faire appendant to a mannor may be grant- 

ed by copy, &c (9)- 

C onſuetudines. This word conſuetudo being derived & conſucto, A ſignifieth a 
cuſtome, as here Littleton taketh it: but in legall underſtanding it ſignifieth alſo tolles, mu- 
rage, pontage, paviage, and fuch hke newly granted by the ing 3 and theretore when the 
king grants ſuch things, the words be, conceſſimus, Sc. in auxilium wille preditt paviad 

Regiil. F. N. B. 270. d. V. mag. &c, conſuetudines ſubſcriptas, viz. de quolibet ſunnagio, Ec. 

Carta 3 tol. 151. Bact. And it was an article ot the juſtices in Eire to inquire, de nobis conſuetudinibus levatis in 

ib. 3. 117. Fleta lib. 1. cap. 20. reg no, five in terra, ſive in aqua, et quis eas levavit et nbi; where cogſuctudo is taken tor tolles 
and ſuch like taxes or charges upon the ſubject. 


Se. 74. 


(1. Ro. Abi. 50g.) Z T tiel tenant ne T tiel tenant ND ſuch a tenant 
puit aliener ſa ne puit alien ſa * may not alien his 

terre, c. And this is Ferre per fait, car land by deed, for then 

| don- 


(1) See as to this ante 2. b. and the authorities in note 1. there.—(2) This is denied in Cro. Jam. 260. and is a point, which 
has been much controverted. See Vin. Abr. Copyhol4E. and Com. Dig. Copyhold C. 1.—(3) Guardian in ſocage may grant copies in tut 
own name, nor can the heir hold courts during the interefl of the guardian. T. 1. Jac. Rot. 883. C. B. Shopland and Ridler. Ney u. 37% 
Clare's caſe. Hal. MS8.— See the former caſe acc. in Cro. Jam. 55. 98. 1. Ro. Abr. 499. pl. 4. Ow. 115. Godb. 143. 4. Leon. 
238. Srealſo acc. 2. P. Wms. 122.—(4) Caflom to grant _ in reverſion after eflates for life. Ruled, that dominus pro tempore 
may make ſuch grants ; and they will bind, though the particular eftate doth not determine during his intereft. P. 41. Eliz. B. R. n. 27- 
C. C. Guy and Rey. Hil. 26. Eliz., Sir Peter Careww's caſe. More 147. Vide tamen H. 14. Eliz. ibid. gs. the cap of Com. Oxon. 
contra. Hal. MSS. Accord. that the lord pro ſempore may grant in reverſion, where reverſions are grantable by copy; lee 
Cro, Eliz, 66. 3. P. Wms. 122. and the caſe of Lade and Barker in 2. New Abr. 684. See alſo the ſubje& enlarged upon ia 
Gild. Ten. 3d. Lond. edit. 204.—(s5). If copyholder ſurrenders to diſerfor to the uſe of I. S. difſeiſor may admit him, if the ſurrenderor be 
a cofyholder in fee ; but otherwiſe it 15, if he be only copyholder for life, as it ſeems, for it is a new grant. P. 41. Eliz. B. R. Marty* and 
Rego. Hal. MSS See Gilb, Ten. 3d. Lond. edit. 2c1.--(6) If heir before afignment of dower grants copies, it will not bind the wiſe- 
P. 28. Eliz. B. R. Rous and Artois. Hal, MSS.—See ful ther as to the perſons by whom copy hold eſtates may be granted, in Vin. 
Abr. Cepyhold G. and Com. Dig. Copyhold C.z.—(7) What thing deftroys the cuſtom of granting a copyhold. One is leſſee for life of 
tenant in tail of @ manor ; a copyhold eſcheats ; and leſſee or tenant in tail makes leaſe for years of the copyhold. Though quoad him/ 
the cuflom ts 3 yet quoad the ifſue or reverfioner the cuſtom is not gone. So it is in caſe of a huſband ſeiſed in right of his wiſt- 
P S Eliz. B. R. Coneſby and Ruſtey. And accordingly agreed per curiam P. 1650. in Cremer and Burnet. But vid. contra M. 14- 
Car, B. R. Crock n. 22. in Lee's caſe. Copyholder ſurrenders to the uſe of the lord, wwho makes leaſe of the manor and of this tenement by 
name. Ruled, that the tenement is Hill grantable by copy ; for it Fa with the manor, and ſo continues demiſable. Tr. 10. Car. C 
v. 4. Lee and Boothby.-The king is ſeiſed of a copyhold manor, the copyhold eſcheats, and the king makes leaſe for years. Ruled, that 
though the leaſe is good, yet after the term the copyhold is grantable by copy, becauſe the grant doth not inure to a doable intent in the 57 
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donques le ſeignior the lord may enter as true in caſe of alienation (1), 
oft entre come en choſe into a thing forfeited u Geld hath butaright 


to a copih 1 ; | 
forfeit a ly. Mes unto him, But if he it by TY "Ow pour Oh A * 
voit alien ſa terre will alien his land to 235. (. admitted tenant de 
a un auter, il covient another, it behoveth Alien per fait. 
ſelangue aſcun cuſ- him after the cuſtome Here it appeareth by Littleton 


tome de ſurrender les to ſurrender the tene- that there muſt be an aliena- 
i tion: for the making of the 

fenements en aſc u n ments in court, &c. deed alone, unleſſe ſomewhat 
court, &c. en le maine into the hands of the K wh: 172 N 
. . . 8 U he LC — 

2 ſeignior „ al uſe lord to the uſe of him offment, or a Jeb of demiſe 
celuy que avera le ſlate, that ſhall have the e- for life, and make no livery, 


: . . ; this is no forfeiture, becauſe 
en liel forme, ou a tel ſtate, in this forme or nothing palied, add therefars 
effect. to this effect. no alienation (); but otherwiſe 


Ad hanc curiam A of B commeth it is of a leaſe for yeares (4). 
venit A de B et ſur- unto this court, and i 4 — 4 This 
ſum reddidit in cadem ſurrendrethinthe ſame , 8 — 
curia, unum meſua- court a meaſe, &c. in- and the nowne for/adtura. 


gium, &c. in manus to the hands of the Nn 10 2 A. 2 
domini, ad uſum C de lord, to the uſe of C cere, q ' H diceret, A* legem 


D et hæredum ſuo- of D and his heires, or /** <or/#ctudinem facere, to do 
. 3 a thing againſt or without 
rum, vel hæredum de the heires iſſuing of law or cuſtome; and that 


corpore ſuo exeunti- his body, or for terme legally is called a forfeiture. 


. . | * 
um vel pro termino of life, &c. And upon r 


vitæ ſuæ, &c. Et ſuper that commet the a- ſhall be faid [4] forteitures of [4] 4. Co Inter les copihold cates 
hoc venit prædictus C foreſaid C of D, and copiholds you may read at 21-23 25 27. 28 8. Co. ga. 


X b large in my Reports ().. 99. 29%: 9. Co. 75. 107, 10. Co. 
de D et cœpit de domi- taketh of the lord in 4 En "avs — * 131, 


no in eadem curia, the ſame court, the [1] This is the generall cu- [/] Nag. lib. 2. cap. 8. & Hb. 4. 


meſuagium prædic- foreſaid meaſe, &c. To dome of the realine, that e- 49. 15. H. 4. 34.1. H. 3 1. 
very copiholder may ſur- 
tum, &c. Habendum have and to hold to tender in court and need not 


et tenendum fibi et him and to his heires, 5 i cuſtome there- 
hzredibus ſuis, vel ſibi or to him and to his ("= 2 * — 1 (1. Ro. Abr. 500. 9. Co. 76.) 
et hæredibus de cor- heires iſſuing of his ſelte, he need not alledge in 


pore ſuo exeuntibus, body, or to him for 22 1 8 - nor 


vel ſibi ad terminum terme of life, at the the hands of the lord by the 
vitz, &c. ad volunta- lord's will, after the bande of two or three, &e. 

domina. f 4 Rl . iholders, or by the hands 
tem omint, ecundum CUItOMe o r, of the bayliſſe or reeve, &c. 
conſuetudinem mane- to do and yeeld ther- or out of court by the hand 


ri, faciendo et redden- fore the rents, ſer- 3 — 


do inde redditus, ſervi- vices, and cuſtomes he muſt plead chem (6). 


tia, et conſuetudines thereof before due and L“, r 1 Ar 172 
inde prius debita et accuſtomed, &c and ffomary tenants, faith, Da- 


conſueta, &c. et dat giveth the lord for a 7 a non peſſunt — . 
domino pro fine, &c. fine, &c. and maketh bi) oe Fat ot <P 


ad alios transferre non magis 


et fecit domino fide- unto the lord his feal- quan willani 757 et unde fi 
litatem, &c. ty, &c. traniferre debeant, reflituant 


ea 

(i) Parceners of copyhold cannot make partition without the lord's licence. P. 41. Eliz. B. R. Fuller and Terry. Hal. MSS. The 
Tame caſe is in 1. Ro. Abr. $09. pl. 1. 2. but the points there are different,—(2) If copyhold is granted to A and B, who are ad- 
mitted, A may releaſe to B without fine or ſurrender. Adjudged P. 19 Jac. entered H. 16. Rot. 735. C. B. Waſe and Pretty. So he 
may releaſe condition. T. 2. Jac. > But if he releaſe to diſſeiſor, it is holden void ; but he may releaſe all his right to him who is admitted. . 
M. F Car, C. B. per curiam, Hal. MS$.—See acc. Waſe and Pretty in Winch. 3. and ſ. p. acc. by the court in Hetl. z50. See 
Further as to the effect of a releaſe on a copybold. Vin. Abr. Copyhold Z. a. and Com. Dig. Copyhold 1. i.—(3) But according to 
Rolle, though livery is not made, the ment is a forfeiture, if there be a letter of attorney to deliver ſeiſin, becauſe they the 
feoffee may at any time perfe& the conveyance z and he thinks, that lord Coke ought to be underſtood with this diſtinction. 
1. Ro. Abr. 308. pl. 12. 13. However the diſtinction in Rolle may be doubted, for the criterion of forfeiture of a copy bold 
by alienation ſeems to be the aua. ag of an unlawful eſtate to the lord's prejudice, and in the caſe of the feoffment no 1n- 
tereſt can paſs till livery ; nor is it Hridtily true, that the feoffee may at any time perfect the conveyance, for it is pollble, that 
before livery the feoffor may revoke the power of attorney, or the attorney may die or refuſe to execute his authority. See further 
on this ſubject 3. Leon. 109. and Godh. 269.—(4) The plural number is here ſignificant ; for a leaſe for one year is not a for- 
ſeiture, ſuch leaſe by copy holder being, as lord Coke in another place writes, warranted by the general cuſtom of the realm. 
4. Co. 26. See alſo acc. 9. Co. 75. b. W. Jo. 249 and Litt. Rep. 233. See alſo 1. And. 192. and Mo. 272. and 679. by which 
it appears that it was once doubted, whether to warrant a leaſe for one year without the lord's licence a particular cuſtom was 
not neceſſary.— The following annotation is by lord Hale, Vid. as 20 forfeiture 2 leaſe or alienation. A 18 leſſee of a manor for 
fre zears ; copyholder grants bargains and ſells his copyhold to A and his heirs. Ruled, that this amounts 1 a ful, 2 and if 
after the term he who hath the fee of the manor admits A or his heir, it amounts to a new grant. T. 21. Jac. C. . afſel and Hamer- 
ton.—Copyholder in fee makes leaſe for a year and ſo de anno in annum during the life of the copyholder except one day at the end of 
every year; ard this was adjudged to be a forfeiture ; und ſo if it was by covenant, for it amounts to 4 leaje for apr gat» 2 
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of the king. P. 1650. Cremer and Burnet. Hal. MISS. See Coneſby and Ruſkey in Cro. Eliz. 459. Cremer and Burnet in Sty. 266. 
and 2, Ro. Abr. 196. pl. 24. and Lee's caſe in Cro. Cha. 321. W. Jo. 449. and 1. Ro. Abr. 498. pl. 1. See alſo the obſervations 
on the two latter caſes in Vin. Abr. Prerogative G. c. pl. 3. 4. See further on the deſtruct ion of copybold eſtates in Com. Dig: 
Cepyhold B. 3. and L. and Vin. Abr. Copyhold R.—(8) See note 2. ſupra.—(g) Tithes are grantable by copy. P. 43. Eliz. B K. 
Sandi and Drury per curiam. Hal. MSS. See as to the caſe here cited by lord Hale Vin. Abr. Coppheld E. pl. 1. See allo as to 
things grantabis by copy, Vin. Abr. abi ſupra and Com. Dig. C. K : | 


. 


Lib. r. Cap. 9g, Of Tenant by Cope. Sect. 74. 


eo domi no vel balivo, et ipſi ea tradant aliis in 2 tenenda, But although it be incident 
[5] Coram rege Mich. 31. E. 3. to the eſtate of a copihold to paſſe, as our author faith, by ſurrenders, [5] yet ſo torcible ig 

anulph Huntingficld's caſe. 3. cuſtome, that by it a freehold and inheritance may alſo paſſe by ſurrender (i) (without the leave 
1 11. H. 4. 83. of the lord) in his court, and be delivered over by the baily to the teoffee, according to the 


forme of the deed, to be inrolled in the court or the like, * 
Ad hanc curiam venit A de B et ſunſum reddidit, &c. Here Littleton 
[c] Vide 4. Co. inter les caſes de gytteth an example of a ſurrender in court, and in this example three [e] things are to be 
copibolds. obſerved. ; 

Firſt, that the ſurrender to the lord be generall without expreſſing of any eſtate(2), for that 
he is but an inſtrument to admit Ceffy a gue ue, for no more paſſeth to the lord, but to ſerie 
the limitation of the uſe (3); and Ce que je, when he is admitted, ſhall be in by him that made 
the ſurrender, and not by the lord AY | 

Secondly, if the limitation of the uſe be generall, then Ce“ gue x/e taketh but an eſtate for 
life, and therefore here Littleton expreſſeth upon the declaration ot the uſe, the limitation of 
the eſtate, * x ſimple, tee tai ©, 260 3 8 

Thirdly, the lord cannot grant a r [A] eſtate then 1s expreſſed in the limitation of the 
e, LA uſe. 2 here — his caſe of one. It two joyntenants be of copihold lands in 
in Conſſable's caſe of Pickenham and the one out of court according to the cuſtome ſurrender his part to the lord's hands, ty 
in Norfolke. the uſe of his laſt will, and by his will deviſeth his part to a ſtranger in fee, and dyeth, and 
at the next court the ſurrender is preſented, by the ſurrender and preſentment the joynture 
was ſevered, and the deviſee ought to be admitted to the moitie of the lands, for now by rela- 
tion the ſtate of the land was bound by the ſurrender (5). 


[e] Fleta lib. 2. e. 65; & 71- In manus domini. Dominus manerii. The lord of a mannor is deſeribed [el 
| Fleta as he ought to be, in theſe words. Jn omnibus autem et ſupra omnia decet quenliiet 
dominum verbis efſe veracem, et in 2 fidelem, Deum et juſtitiam amantem, fraudem tt 
peccatum odientem, valuntarigſiue, malevolos, et ijurigſos contenmentem, et apud promi mos Pies 
tatem wultumgue motibilem et plenum, ipfius enim intereft potins conſilio quam wiribus uti, pro- 
priove arbitrio. Non cujuſlibet voluntarii juvenis meneftralli, vel adulatoris, ſed jurifperitorum 
virorum fidelium et hongſi orum, et in pluribus expertorum, confilio debet favere. Qui bene fibi 
wult difponere et familia ſuc, ſcire veram executionem terrarum ſuarum nectſſarium erit, ut 
perinde ſciat quantitatem ſuarum facultatem et finem aunuarum expenſarum. And the reſidue 
13 fit for every lord of a mannor to know and follow, which were too long here to be re- 
cited, only his conclufion W ſpoken of the lord's revenue and expences I will adde, Que 
omnia diftin#e ſcribantur in membranis, ut perinde ſagacius vitam ſuam diſponat et facilins con- 
vincat mendacia compoſtariorum. : : : | 
J See more of this 4. Co. the [J] If the lord of the manor for the time being be leſſee for life or for yeares, gardian, 
caſes of copiholds, Trin. z. Ja. or any that hath any particular intereſt, or tenant at will of a manor, (all of which are ac- 
— 882. inter A & _— counted in law domini pro tempore) and doe take a ſurrender into his hands, and before admit- 
wa > fa © wg 5 — 24. tance the leſſee for life dyeth, or the yeare's intereſt or cuſtody doe end or determine, or the 
will is determined, though the lord commeth in above the leaſe for lite or for yeares, the cuſ- 
(Cro. Jam, 98. 6, Co, 60. b.) tody or other particular intereſt or tenancy at will, yet ſhall he be compelled(6) to make ad- 
mittance according to the ſurrender ; and ſo was it holden in 17. Eliz. in the earle of Arundel's 
caſe, which I my kelte heard, 


: Et dat domino de fine. For the ſignification of this word (fuis) ide Sect. 174, 
182. 194.441. | 
Of — to the lord by the copiholder, ſome be by the change or alteration of the 
lord (2), and ſome by the change or alteration of the tenant, The change of the lord ought to be 
by act of God, otherwiſe no fine can be due; but by the change of the tenant either by the act 
of God, or by the act of the party, a fine may be due: for it the lord doe alledge a cuſtome 
within his manor to have a fine of every of his copiholders of the ſaid manor at the alteration 
or change of the lord of the mannor, be it by alienation, demiſe, death, or otherwiſe; this 
is a cuſtome againſt the law, as to the alteration or change of the lord by the act of the par- 
ty, for by that meanes the copiholders may be oppreſſed by multitude of fines, by the act of 
the lord, But when the change groweth by the act of God, there the cuſtome is good as by the 
death of the lord. And this, upon a caſe in the chancery [g] referred to Sir john Popham 
pc > ng 11 Bs ON of chiefe juſtice, and upon conference with Anderſon, Periam, \almefley, and all the judges 
thumbertand and Abele. Of Serjants Inn in Fleetſtreet, was reſolved, and fo certified into the chaucery. But upon the 
x e £ > - . 
lord of the manor, in chancerie. change or alteration of the tenant (8), a fine is due unto the lord. 


(11.0694 28 Cha. 196.2. Ot fines taken of copiholders ſome be certaine by cuſtome, and ſome be incertaine, but that 
wo „578. 


ſel T. 39. Eltz. betweene the 


fine, though it be iacertus, yet mult it be rationabilis, And that reaſonableneſſe ſhall be diſcuſ- 
ſed by the juſtices upon the true circumſtances of the * unto them; and it the 
court where the cauſe dependeth, adjudgeth the fine exacted unreatonable, then is not the 
copi- 

(1) NMI. 9. Jac. C. B. n. f. D. D. Wilde and Francis. Adjudged accordingly, and the admittance is tenendum but nct ad voluntatem 
domini. Hal. MSS.—Vid, acc. ante 49. a. and note 6. there, and alſo the books cited in Blackit. Law Tr. 8vo. ed. v. 1. p. 144- 
From theſe authorities it appears, that eſtates held by copy of court roll, but not at the will of the lord, have been deemed freehold 
eſtates as well « Aa as by lord Coke, and in order to diſtinguiſh them from the ordinary kind have been denominated 
cuflomary freeholds, In conſequence of the prevalence of this notion, a conſiderable number of ſack tenants ſome few years 2g9 
claimed a right of voting as feeholders at the election of knights of the ſhire. This gave occaſion to a ſhort but moſt excellent 
treatiſe on the ſubjeR, in which the learned author traces the origin of lands held in this peculiar way, and proves by the molt 
clear and forcible arguments, that, though theſe tenures in ſome 1eſpefts reſemble freeholds, the y are in truth nothing 
more than a ſuperior kind of copyhold. Soon after the publication of this treatiſe, the doctrine aſſerted in it received confirma- 
tion from an act of parliament, declaring, that no perſon holding by copy of court-roll ſhould be intitled to vote at the election 
of knights of the ſhire, See Blackſt. Law Te, 8vo ed. v. 1. page 105. and 31. G. 2. c. 14 —(2) Cepyhelder for life ſurrenders to the 


uſe of P, the lord accepts the ſurrender and admiti D for his life who dies. Adjudged, that the ſurrenderor ſhall not have the land, but 
the lord, for he who jurrendered had not any reverfion. But if copyholder ſurrenders to the uſe of B, there on B*s death the ſurrenderer 
ſhall have, for he hath the remainder. NI 


» 6. Car. B. R. Crook n. 10. King and Lord. Hal. MSS. See Cro. Cha. 204-and S. C. 1. Ro. 
Abr. $04. 2. Ro. Abr. 462. See 9. Co. 107. Vin. Abr. Copyhold P. 6. Mod. 68. 1. Salk. 188. and Gilb. Ten. zd Lond. ed. 2 57+ 
—03] See Poſt 62. a. and Jefferies's caſe cited from Wilſ. in note 1.—(4) Acc. by Wilmot juſtice in 4 Burr. vol. 3. page 1543 
and ſee further as to this Yelv. 223. 4- Co 2. b. Com. Dig. Copyhold F. 14. and Gilb. Ten, zd Lond. ed. 257.5) NI: 3 Jac 
B. R. Crook n. 30. Porter and Porter. Hal. MSS. See Cro. iy 100. by which the caſe appears to have been adjudged according 
to lord Coke's doctrine of relation. See further as to the relation of Surrenders in Vin. Abr. Copyhold T. b.—{6) Nota raled, 
that ation on the caſe doth not lie ainft the lord who refuſes to admit, but the remedy is to compell him in chancery. P. 13. Jac. B. R. 
Crook n. 1. Ford and Hoſkins. Hal. MSS. See Cro. Jam. 368. and S. C. Mo. 842. 2. Bulſtr. 316. But it is ſaid to have been ad- 
judged, that though ſurrenderee cannot have action on the caſe againſt the lord for reſuſing to admit, yet the ſurrenderor may: 
3. Bulſtr. 217.—(7) Vid. for tallages in Wales on change of the lord. 34. H. S. c. 26. Hal. MSS. See ſect. 93-0) See Vin. Abr. 
Copykold W. b. See alſo much curious learning on this ſubject in the caſe of the earl of Bath and Abney in 4. Burr. vol.1. page 
206 In that caſe the court held, that the executor of a copyholder, for a long term of years, was compellable to be admitted a1 


— pay 28 The great point of the caſe was, whether a fine became due on every change of the tenant, or on change Y the 
only, 


exception e a day doth not aid the eaſe. Vid. 10. Jac. B. : : _ - ace. Carved 
and rity. bro rer ae id. 10, Jac. B. R. Bulfr., n. 201. Hamlen and Hamlen. T. 10. Jac. ibid. . 232 


indenture for one year, and ſame day by another makes another leaſe for one year to Commence 
after the former, and ſa a third leaſe by a third indeature far one year after the ſecond, and then ſurrenders ta the fiexward 10 the uſe 2 


Lib. 1. Of Tenant by Copie. Sect. 75. 76. 60 


iholder compellableto pay it(1). And ſo was it adjudged: [+] for all exceſſiveneſſe is abhor- [5] Paſch. 1. Jac. in com. banco 
— 55 law. See more concerning fines of copiholders in my Reports [/] which are ſo plainly et. 28485. inter Stallon & Brady. 
there ſet downe, as they need not be rehearſed here. [5] 4- Co. the caſes of copiholds, 


Sect. 75. 


ND theſe tenants 

are called tenants 
by copie of court 
rolle; becauſe they 
have no other evi- 
dence concerning their 
tenements, but onely 
the copies of court 


LS nont auter evi- 


dence. This is to be 

underſtood of evidences of (4. Co. 25.) 
alienation; for a releaſe of a 

* by deed a copiholder 

(that commeth in by way. of 
admittance) may have, and 
that is ſufficient to extin- , 

In the right of the copy- 

old, which he that maketh 

the releaſe had (2). 


T tiels tenants 
font  appelles 
tenants per copie 
de court rolle; pur 
ceo que ils nont auter 
SN concernant 


hur tenements, forſ- 
ue les copies des 


rolles de court. 


T tiels tenants ne 

emplederont, ne ſer- 
ront empledes de lour 
tenements per briefe le 
roy. Mes ils voilent 
empleder auters pur 
bur tenements, ils ave- 
ront un plaint fait en 
hk court le ſeignior en 
tiel forme, ou a tiel 
efet : A. de B. que- 
ritur verſus C. de D. 
de placito terræ, vide- 
licet, de uno meſua- 
gio, quadraginta a- 
cris terr', quatuor a- 
cris prati, &c. cum 
pertin', & facit pro- 
teſtationem ſequi que- 
relam iſtam in natura 
brevis dominis regis 
aſſiſæ mortis anteceſ- 
ſoris ad communem 
legem, vel brevis do- 
mini regis aſſiſæ novæ 
diſſeiſinæ ad commu- 
nem legem, aut in na- 
tura brevis de for- 


rolles. 


Sect. 76. 


ND ſuch tenants 
ſhall neither im- 
plead nor be implead- 
ed for their tene- 
ments by the king's 
writ. But if they will 
impleade others for 
their tenements, they 
ſhall have a plaint en- 
tred in the lords 
court in this forme, 
or to this effect: A. of 
B. complaines againſt 
C. of D. of a plea of 
land, viz. of one me- 
ſuage, forty acres of 
land, four acres of 
meadow, &c. with the 
appurtenances, and 
makes proteſtation to 
follow this complaint 
in the nature of the 
king's writ of aſſiſe of 
Mordanceſter at the 
common law, or of 
an aſſiſe of novel diſ- 
ſeiſin, or formedon 
in the diſcender at the 


TIELS tenants ne 
emplederont, ne 


ſerront empledes, Ce. 
This is evident, and needs 
no explanation. 


Mes fils voilent 
empleder auters, ils a- 


veront, Sc. put the caſe 
that the demandant in a pleint 
in nature of a reall action 
recovereth the land erroni- 
ouſly, what remedy for the 
party grieved? For he can- 
not have the king's writ of 
falſe judgement in reſpect of 
the baſeneſs of the eſtate and 
tenure, being in the eye of the 
law but a tenant at will, 
And the frechold being in an- 
other, he ſhall have a peti- 
tion to the lord in the na- 
ture of a writ of falſe judge- 
ment, and therein aſſigne er- 
rors, and have remedy accor- 
ding to law, 


De forma donati- 
onis in diſcender ad com- 


munem legem. By che o- 
pinion of Littleton, as there 
may be an eſtate taile by cuſ- 
tome with the co- operation 
of the ſtatute of W. 2. cap. 1. 
ſo may he have a 7 4 in 
diſcender; but as the ſtatute 
without a cuſtome extendeth 
not to copiholds, ſo a cuſ- 


ſtome 


4·H. 4. 34. adjudged in parliament, 


14. H. 4. 34. 1. H. b. 11. vet. 
N. B. 18. 11 R. 2. tit. Faux 
1 7- E. 4+ 19 21, E. 4+ 


(4. Co. 21. b.) 


3. Co. 8. 9. in Heydon's caſe 4. 
Co. 22.23. 15. H. $.Br. tit. Taile. 
(3. Co, 8. b. 1, Ro. Abr. 833.) 


(i) 1. What ſbal be a reaſonable fine. Two years and an half of racked rent adjudged unreaſonable ; and car and an half it ſuff . 


cient. T. 6. Car. B. R. Crook u. 8. Dow and Golding. Two years value of racked rent 


adjudged unreaſonable. 


2. He, who on 
a doy and place within 


take advantage of a forfeiture for non-payment of a uncertain, ought to afſeſs a nates ne and prefix 
the manor . 7 it. G 2 not a forfeiture. 3. i be doubtful, whether th f. be reaſonable or not, non - 
payment is not a forfeiture. M. 6. Jac. C. B. u. 5. D. D. Willowe's caſe. Vide tamen, for if in truth it be reaſonable, non-payment at 
the day prefixed has been held a forfeiture. M. 16 fo. Parker's caſe.—Cuflom, that copyho/der ſhall pay a fine of two years rent or under, 
held good. M. 10. Jac. B. R. 2. Bulfir. 1. 2 3. Allen and Abraham. But M. 36. 37. Eliz. A B. n. 148. in Green and Bury it was 
ruled void for the uncertainty. Hal. MSS. See the firſt caſe in Cro. Cha. 196. the ſecond in 13. Co. 3. the third in 2. Bulſtr. 32. 
and the fourth in 2. Ro. Abr. 265. pl. 1. Note that in the caſe, in which two years rack rent was deemed an unreaſonable fine, 
the admittance was on an alienation and not on a deſcent, and that on a deſcent two years value is generally underitood to be rea- 
lonable, See Rep. temp. Finch 464. See further on the guantum of fines tit.Copyhold in Vin. Abr. x. b. Com. Dig. H. . and New 
Abr. I. 3. and the caſe of the earl of Bath and Abney in 4. Burr. vol. 1. page 206.—(2) Vid. hic fol. 59. a. A ſurrenders to the 
2 B, clearly the land is bound 7 the ſurrender, but B hath nothing in the land till admittance. M. 8. Car. B. R. Burgoin and Spur - 

+ But if the ſurrenderee dies, his heir ſhall be admitted. If the lord accepts rent of B, it is a good admittance. M. 24. Car. B. R. 
Bater and Denham. A ſurrenders to the uſe of B, who before admittance ſurrenders to the uſe of C and C is aamitted. Ruled, that C 
takes nothing, for B a 28 hath not any interſt to ſurrender till admittance. 24. Eliz. Alderman Dixe's caſe. M. 6. 32 B. R. 
* 1 6. Wilſon and H ll. But yet it hath been ruled good, for the admittance of C ſhall be implied to be an admitlance of B firfl, and 
fi there ſhall be priority M. 24. Car. B. R. Baker and Denham. P. 41. Eliz. C. B. Colchin and Colchin. Vid. T. 15. Jac. B. R. 2. 
Popk, 5. Hal, MSS.—See the firſt caſe in Cro. Cha. 273. & 283. and 1. Ro. Abr. 473. & 500. the ſecond in Sty. 145. the fourth 
calein Yelv. 144. the fifth in Cro. Eliz. 662, and 1. Ro. Abr. 499- pl. 1. See further as to the ſubject of the caſes in this anno- 
tation, Com. Dig. Copyhold F. 11. and Vin. Abr. Copyhold U. W . and Q, b —(3) 1t has been often adjudged 1 and in 

h caſe ſurrender is not a diſcontinuance, but there may be a bar by cuſtom either by ſurrender or recoutry, but not without cuflom. 
M. 2. Car. C. B. Creok n. 4. P. 37. Eliz. Clun and Turner. P. 1651. B. R. Franklia and Myn, Hal. MSS.—See the caſe of M. 2. 
Cha. in Cro. Cha. 42. Sce alſo Poſt 60. b. and note 1. & 2. there. 


the lord, | Ruled, 1. Though this be by ſeveral indentares, and two days interpoſe between the end of one leaſe and the beginning of an- 
her, it is a forfeiture. 2. The covin is apparent, though it was not ſound. 3. Though he ſurrenders to the lord not having notice, the 
d/hall be adjudged to be in point of forfeiture, and Hall avoid the leaſes, M. 2. Car. B. R. n. 25, Mathew and Whetten, Hal. _ 

| © 


(t. Ro. Abr. 506. 1. Sid. 267. 
Cro. Eliz 77. 
p. 29. Eliz. inter H Il and 


Diet 366. 23. Eliz Dier 373. 
J 10. E. 2. Formdon 55. 21. 
3.47. Pl. Com. 240. g. E. 2. 


[5] Vid. 42- E. 3. 85. Brit. fol. 
165. 


Lib. 1. Cap. 9. 


Now it is not a 


proofe, that lands have been 
for albeit 


m—_ in taile; 
a 


Of Tenant by Copie. 
ſtome without the ſtatute can- 
not create an eſtate tayle. 


ma donationis in di- common law, 


Sect. 77. 


or 


ficient ſcendere ad commu- in the nature of any 


nem legem, ou en na- other writ, &c. Pled- 


nds have anciently and u- ure daſcun auter ges to proſecute F. 


AR (ii eſt 
dit) que 
fi le Seignior, 


15 E. 3- tit Preſcript. 20. 1. Se. And here 
R. 2. faux judgement 7. 32 


He y » . 
6. tit. Subpeaa 2. 7. E. 4. 19, Littleton ſaith tru- 


ly that it is ſaid fo, 
or ſo it is ſaid in 
13. E. 3. 13. R. 2. 
32. H. . & Jo E. 4» 


19. 

"Yr he ſetteth 
not down his owne 
opinion, but rather 
to the contrary, as 
hereafter in this 


chapter appeareth. 
But now magi/tra 


rerum * 
hath made this 
cleare and without 
queſtion, that the 
lord cannot at his 
pleaſure put out 
the lawfull cop- 
itholder without 
— cauſe of for- 
feiture, and it he do 


Vide ſec. 81. $2. 84. 132. the coppiholder, 


may have an action 
of treſpaſſe againſt 
him, tor albeit he 
is tenens ad wolun- 
tatem domini, yet it 
is ſecundum conſue- 
tudinem manerii (4). 

[] And Britton 
ſpeaking of theſe 
kinde of tenants 
ſaith thus, et ceux 
font priviledges en 
tiel maner, que nul 


de les doit onfler de 


ſually beene granted by co- 
or to many men and to the 
ires of their bodies, that 


briefe, &c. Plegii de G. &c. 
proſequendo, F. G. &c. 


may be a fee ſimple conditionall as it was at the common law. But if a remainder have been 
limited over fuch eſtates and enjoyed, or if the iſſues in taile have avoided the alienation of th. 
anceſtor, or if they have recovered the ſame in writs of formedon in the diſcender, theſe and 
Upcheic. Cuſſome deins le ma- ſuch like be proofes of an eſtate taile. Ly] But if by cuſtome copihold may be intailed, the 
nor de Overhall in Eſſex. 21-El 2. ſume by like cuſtome by furrender may be cut off (i); and ſo hath it beene adjud 
have holden that there was a ſor edox in the difcender at the common law (2). 


ged. Lz] Some 


Sect. 77. 


ET coment que af- 


cun tiels tenants 
ont inheritance ſolanque 
le cuſtome del manor, un- 
core ils nont eſtate for ſ 


que a volunt le ſeig- 


nior ſolongue le courſe 


del common ley. Car il 


e dit, ſi le ſeignior eux 
ouſta, fils nont auter re- 
medy forſque de fuer a 
lour ſeigntors per pe- 
titton ; car fils averont 
auter remedie, ils ne ſer- 
ront dits tenants a vo- 
lunt le ſeignior folonque 
le cuſtome del manor. Mes 
le feignior ne voile en- 
fronder le cuſtom que eſt 
reaſonable en tiels caſes. 
Mes Brian c/uefe juſ- 
tice dit, que ſon opinion 
ad touts faits efte, et 
unques ſerra, fi tiel tenant 
per le cuſtome payant 
fes ſervices ſoit eject per 
le ſeignior, que il avera 
action de treſpaſs vers luy, 
H.21.Ed.4. Et if/int fuit 
lopinion de Danby chiefe 


juſtice, M. 7. Ed. 4. 


A ND although that 

ſome ſuch tenants 
have an inheritance accor- 
ding to the cuſtome of the 
manor, yet they have but 
an eſtate but at the will of 
the lord according to the 
courſe of the common law. 
For it 1s faid, that if the 


lord doe ouſt them, they 


have no other remedy but 
to ſue to their lords by pe- 
tition,for if theyſhouldhave 
any other remedy, they 
ſhould not be ſaid to be te- 
nants at will of the lord ac- 
cording to the cuſtome of 
the manor. But the lotd 
cannot breake the cuſtome 
which is reaſonable in 
theſe caſes. 

But Brian chiefe jul- 
tice ſaid, that his opinion 
hath alwaies been and ever 
ſhall be, that if ſuch tenant 
by cuſtome paying his ſer- 
vices be elected by the 
lord, he ſhall have an aQion 
of treſpaſs againſt him. H. 
21. Ed. 4. And fo was the 
opinionof Danby chiefejul- 

Car 


(1) See 2. Veſ. toy the caſe of Carr and Singer, in which three judges againſt Willes chief juſtice held, that where copybolds 
are intailable, and the cuſtom has not preſcribed any mode of barring, the intail may be barred by ſurrender. But Willes ch. 
juſtice thought, that in ſuch a caſe recovery was the proper mode. Note the three ways of barring intails of copy holds men- 
tioned in this caſe; namely recovery, ſurrender, and forfeiture and regrant. 

(2) See further as to intails of copyholds in Vin. Abr. Copyhold F. E. G. e. 


(3) What follows in this ſection is neither in L. & M.—Rob.—nor P.— The addition firſt appears in Redm. 


(4) But treſpaſs lies not againſt the lord for cutting trees. Hill. 20, E. 1. Rot. 3. Caſus prioris of Anthony. But now the law ' 
changed. Hal! ss ld OY 3 s prioris of Anthony. B 


See the firſt caſe cited by lord Hale in Winch 66. W. Jo. 41. and Hutton 65. though in theſe books the name is different. See 
the ſecond caſe in x, Bulſtr. 189. the third in 1. Bulſtr. 215. and the fourth in Cro. Cha. 233. W. Jo. 249. and 1. Ro. Abr. 505. 
|. 10.—It 1s obſervable, that according to the third caſe cited by lord Hale a mere covenant that the leſſee ſhall enjoy for à 
econd year is a forfeiture; but the ſecond caſe and other authorities are to the contrary, becauſe ; though in general a co- 
venant amounts to a leaſe, yet it ſeems harſh to give ſach a conſtruction, where a leaſe amounts to a forfeiture, and the inten- 
tion of the parties may have effect by way of agreement. See Cro. Jam. 411. and 2. Keb. 267. See further as to leaſes by co- 
pybolders and forfeiture on that account, New Abr. tit. Leaſes I. 6. Vin. Abr. Copyhold G. c. H. C.—(5) See alſo tit. Copyheid 
in Vin. Abr. D. c. to E. d. 2. New Abr. L. and Com. Dig. M.—(6) Nota, by Rolle ſurrender into the hands of the fleward, thoug 
out of the court is goed Twithout cuſiom. MI. 24. Car. B. R. Baker and Denham.” Hal. Miss. See acc. 1. Ro. Abr. 590. pl. 3. 4. Leon. 
111. 1. Salk, 184. Some make a diſtinction between ſtewards by deed and ſtewards by parol, and think, that only the former 


can take ſurrenders out of court. Godb. 142. and 1. L. Raym. 159. But this diſtinction has been frequently denied, and ind 
ſeems unſupported by any good reaſon. Cro. Jam. 526. Com. Rep. $5. 


» 
1 
£ 
* 
* 
* 
4 


0 
8 
. 
5 
. 
3 
4 
3 
. 
: 
1 
2 
Y 
4 
$ 
23 
4 
1 
A 
© 
4 | 


Phy * 


Der nem Dis CASO 
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Lib. 1. 


Car il dit que le tenant 
per le cuſtome eft ci- 
bien enheritor de a- 
ver ſon terre ſolon- 
que le cuſtome, come 


ceſtuy que ad frank- 
tenement al common 


ley. 


his cuſtomes and ſervices, if he be put out by his lord, he ſhall 


gainſt him. 


Tenant per le Verge. 


tice in 7. Ed. 4. For he 
ſaith, that tenant by 
the cuſtome is as well 
inheritour to have his 
land according to the 
cuſtome, as he which 
hath a freehold at the 
common law (1), 


Sect. 78 


tiels tenements, tant come itz 
Sont les ſervices que a lour te- 
nements afpendent, ne nul ne 
poet lour ſervices acrefire ne 
change a faire autre: ſervices 
ou pluis, And herewith a- 
greeth Sir Robert Danby, 
chiefe juſtice oi the court of 
Common Pleas, M. 7. E. 4. 10. 
and Sir Thomas Brian his 
ſucceſſor, M. 2 1. E. ,. 80. 8. 
that the copy holder doing 
have an action ot treſpaſle a- 


— — 


CHAP. 10. Sect. 78. 


7 ENANTS fer le 
verge ſont en tiel 
nature come tenants 
per le copy de court 
roll, Mes la cauſe, 
pur que ils font ap- 
belles tenants per la 
verge, eſt per ceo que 
quant ils voilent ſur- 
render lour tenements 
en le main lour ſeig- 
mor al uſe dun au- 
ter, ils averont un 
petite verge (per le 
cuſtome) en lour main, 
le quel ils bailera al 
feneſchall ou al 
bailife ſolongue le 
cuſtome et uſe del 
manor, et celuy, que 
avera la terre, pren- 
dra meſme la terre en 
le court, et ſon priſcl 
ſerra enter en le roll, 
et le ſeneſchal ou le 
bailife ſolonque le cuſ* 
tome delrvera a ce- 


Tenant per le Verge. 
Tune by the verge 


are in the ſame na- 
ture as tenants by co- 
py of court roll. But 
the reaſon, why they 
be called tenants by 
the verge, 1s for that 
when they will ſur- 
render their tene- 
ments into the hands 
of their lord to the 
uſe of another, they 
ſhall have a little rod 
(by the cuſtome) in 
their hand, the which 
they ſhall deliver to 
the ſteward or to the 
bailife according to 
the cuſtome of the 
manor, and he which 
ſhall have the land ſhall 
take up the ſame land 
in court, and his ta- 
king ſhall be entred 
upon the roll, and the 
ſteward or bailife ac- 
cording to the cuſtom 


TENANTS per le 


Verge. This tenant er 
le werge is a meere copiholder, 
and taketh his name of the 
ceremony of the verge(2), 'Te- 
nure in villenage, or by baſe 
tenure is thus deferibed by 
Britton, [a] Yillenage oft te- 
nant de demeines de cheſcun ſel- 
gnenr baille, a tener a ſon wo- 
lunt per willeines ſerwices de eu- 
prover al opes le feignior, et li- 
were fer verge et nient per title 
de eſcrit, ne per ſucceſſion de he- 
ritage, dont gards de mariages 
ne auters ſervices reals, come ho- 
mage et reliefes, ne ponent des 
amnones de demeines nc de wil- 
lenage efis demand. 

A te fſeneſchal. 
(Which we call a ſteward) 
ſeneſchallus is derived of 
ſein a houſe or place, and 
ſchale an officer or governor. 


Some ſay that / 18 an anci- 


ent word for juſtice, ſo as 


/eneſchall ſhould fignifie fi- 


ciarius juſtitie; and ſome ſay 
that ſteward is derived of 
flewe (that is) a place, and 
<vard, that fignifieth a kce- 
per, warden, or governor ; 
and others, that it 1s derived 
of ede, that fignifieth a 
place alſo, and «ard as it 
were the keeper or governor 
of that place. But it is a 1. 


: 61 


14. H. 4. 33. {Cro. Cha, 997) 


ſa] Britton fol. 165. 8. F. N. E. 
fol. 12, Liberatio per Vitgam. 


(1) This muſt be underſtood with exception of ſuch copyholds, as by the cuſtom are grantable for life only. 


2) In Cro. Cha. 597. there is a caſe, in which it was pleaded, that thecuſtom was to ſurrender by a knife, and therefore that 
a ſurrender by the verge was void. This cuſtom being alledged before the council of the marches of Wales, they proceeded to 
try it. On moving this matter in the King's Bench, a prohibition was granted, becauſe the cuſtom was only triable at the 
common law ; but it is not mentioned, what the court thought of the operation of the ſurrender. 


I 1 


Lib. 1. 


Vide ſet. 92. & 379. Fleta lib, 
2. Cap. 66. Vide itatut, de extent, 
aner. 14 E. 1. 


— — — II Rn — 


Wide 4. Co Caſes de Copihol4s. 
10 26, 27, 30. 


Vide Lamb, expoſition- of Saxon 
words, 


Fleta lib. 2. ca. 67. &69-. 


(x) But a 
Abr. F. and 


Cap. 10. 


Of Tenant le Verge. 


of many ſignifications. In 
this place it ſigniſieth an offi- 
cer of juſtice, viz, a keeper of 
courts, &c. Fleta deſcribeth 
the office and duty of this 
officer at large moit excellent- 
ly: Provideat ſibi dominus de 
feneſchallo circumſpecto et f- 
deli, wire provido et diſcreto 
et gratioſo, humili, pudico, 
parifice, 7 no 4 in le- 
hu, Confuerumimiubbufgnue pro» 
Sk et officio enfehatele þ P wr cop Jy de court 
cognoſcat, et jura domini ſut roll. 
in omnibus teneri aſſectet, 
quigue fſubballivos domini in ſuis erroribus et ambignis ſtiat inflruere et docere, quique ge- 
nts parcere, et qui nec prece wel pretio velit à tramite juſticie deviare, et perverſe judicare; 
cujus officium ft curias tenere maneriorum; et de ſubtrafionibus conſuetudinum, ſerviciorum, 
reddituum, ſeftarum ad cur', mercata, molendina domini et ad eſis francpledgi aliarnmque I her- 
tatum domino pertinentium inquirat, Sc. The reſidue pertaining to his office is worth your 
reading at large. Every ſteward of courts is either by deed or without deed (t); for a 
man may be retained a ſteward to keepe his court baron and leet alſo belonging to the 
mannor without deed, and that reteyner ſhall continue untill he be diſcharged. The' lord 
of a mannor may make admittances out of court and out of the mannor alſo (2), as at large 


SCC: 79, 


ſhall deliver to him 
that taketh the land 
the ſame rod, or ano- 
ther rod, in the name 
of ſeiſin; and for this 
cauſe they are called 
tenants by the verge, 
but they have no o- 
ther evidence but by 
copy of court roll. 


luy que priſt la terre 
meſme le verge, ou un 
auter verge, en nome 
del ſeifin ; et pur cel 
cauſe ils font appet- 
les tenants per le 
verge, mes ils nont 
auter evidence, ſinon 


Fedtus or prepoſitus. 


appcarcth in my Reports. 


Le bailie. This 
word bailie as ſome 
fay commeth of the French 
word baylife, in Latin balli- 
us; but in truth baily is an 
old Saxon word, and figni- 
fieth a ſafe keeper or pro- 
rector, and baile or baillium is 
ſate keeping. or protection : 
and thereupon we ſay when 
a man upon ſurety is deliver- 
ed out of priſon traditur in 
ballium, he is delivered into 
bayle, that is, into their ſafe 
* or protection from 
pr on: and the ſherife that 
ath caftodiam comitatus, is 
called ballivus, and the coun- 
ty balliva ſua. 


Reve, is derived of 


the Saxon word gerefa or 


gereve ; and by contraction or 
rather corruption greve, or 
rewe, and is in Latine præ- 
It ſig- 
niſies as much as appruator a 
diſpoſer or director, as wood- 
reeve, ſheepe reve, ſhire rceve, 
&c. whereot more ſhall be ſaid 
hereafter, Vide Fleta lib. 2. 
cap. 67. where he treateth of 
the office of the bailife, and 


Cap. 69. de officio prapoſiti, of 


(2) See ante 5g. a. and note 6. there, 


Sect. 79. 


VA T auxy en di- 

vers ſeignio- 
ries et mannors, ul y 
ad tiel cuſtome, ſi tiel 
tenant, que tient per 
cuſtome, voloit alie- 
ner ſes terres ou te- 
nements, il poit ſur- 
render ſes tenements 
a le baily, ou a te 
reeve, ou a deux 
probes homes del 
ſeigniory, al uſe ceſtuy 
que avera le terre, 
daver en fee fimple, 
fee taile, ou pur terme 
de vie, &c. Et tout 
ceo ils preſenteront al 
procheine court, et 
donque celuy, que ave- 
ra la terre per copy de 
court roll, avera meſ- 
me la terre ſolonque 
lentent del ſurrender. 


ND alſo in divers 
lordſhipps and 
mannors there is this 
cuſtome, viz. if ſuch a 
tenant, which holdeth 
by cuſtome, will alien 
his lands or tenements, 
he may ſurrenderhis te- 
nements to the bailife 
or to the reeve, or to 
two honeſt men of the 
ſame lordſhip, to the 
uſe of him which ſhall 
have the land, to have 
in fee ſimple, fee taile, 
or for terme of life, 
&c. and they ſhall pre- 
ſent all this at the next 
court, & then he,which 
ſhall have the land by 
copy of court roll, 
ſhall have the ſame ac- 
cording to the intent 


of the ſurrender. 
the 


patent is neceſſary to the making of ſtewards of the king's manors. See farther title Stewards of courts in Vin. 
Com. Dig. Copyhold R. 5., 0 ; f 


Lib. 1. Of Tenant per le Verge. Sect. 80. 81. 62 


the office of the reeve, and what belongeth of duty and right to either of them, which 
words are too long here to be inſerted, Only this I will take out of him. Balivus antem cnjry/* 
umgue meer, fe debet in verbo wverax, et in opere diligens et fidelis, ac pro d: ret, anpruatore 
cognitus plegiatus ©! clefIns, qui de communioribuys ibu pro tanto officio ſufficient” fe cognoſ* 
cat, et quod fit ita Jufius, quod ob vindiftam ſeu cupiditatem non quarat vegas tencutes domini rec 
alios, Se. Prapoſitus autem tanguam Aar il et cultor optimns, Se. domino wel ejus ſoneſchallo 
palam debet preſentari, cui injungatur officium illud indilate. Non ergo fit piger aut ſomnolentzs, ſed 
efficaciter et continue commodum domiu adipifci nitatur et exarare, Se. he reſidue concerning 
both the offices being worth your reading, 


A le bailie ou a le reeve. Littleton intendeth into the hands of the lord by the 
hands of the baliffe or the reeve, 


Ou al deux pr obes homes del ſeig niorie. The cuſtome doth guide theſe ſur- Vid. 4. Co. 25. Kite and Quain- 
renders out of court and the cuſtome muſt be purſued, tin's casa. 


Et tout ceo ils preſenteront al procheine court, &c. By the ſurrender out 
of court, the copihold eſtate paſſeth to the lord under a ſecret condition that it be preſented 
at the next court according to the cuſtome of the mannor. And therefore it atter ſuch a (4. Co 29. b) 
ſurrender, and before the next court, he that made the ſurrender dieth, yet the ſurrender 
ſtandeth good (1), and it it be | 9p: ap at the next court ce @ gre v/e ſhall be admitted there- 
unto ; but if it be not preſented at the next court according to the cuſtome, then the ſurren- 
der becometh void (2), and ſo was it cleerly holden Paſc. 14. Eliz. in the court of Commoy 


Pleas which I my ſelſe heard, 
Sect . 8 O * 


ET nt eft aſ- ND fo it is to be CONT plufors et 
cavoire, que en underſtood, that divers cuſtomes. 
divers ſeigniories, et in divers lordſhips, This was , cautiouſly | fer 


o *- go downe, for in reſpect of the 
divers manors, ſont and in divers mannors, variety of the cuſtomes in 


pluſors et divers cu- there be many and di- moſt mannors, it is not poſ- 


. . ſible to ſet down any certain- 
ſlomes en lielx ca- vers cuſtomes in ſuch , only chis incident inſepa- 


| ſes, quant a prender caſes, as to take tene- rable every cuſtome muſt 


tenements, et quant ments, and as to plead, —_ * N —— 
i 


a pleder, et quant as and as to other things it hath continued, if it be a- 
auters choſes et cu- and cuſtomes to be gainſt reaſon, it is of no force 


. in law. 
ſlomes a faire; et tout done; and whatſoever 5, __ reaſon. 


ceo, gue neſt P as en- is not againſt reaſon This is not to be underſtood 
counter reaſon, poit may well be admitted of every unlearned man's 


, - reaſon, but of artificiall and 
bien eftre admitte et and allowed. N 


allow. thority of law : Lex ff ſumma 


Sect. 81. 


Illi font apelles tenants per baſe tenure. Of this ſufiicient hath been ſpoken 
before, | 


T tiels tenants que teignont ND theſe tenants which hold 
falonque le cuſtome dun ſeig- according to the cuſtome of 
morie ou dun manor, coment que a lordſhip or mannor, albeit they 
us ont eftate denheritance ſolongue have an eſtate of inheritance ac- 
le cuſtome del ſeigniory ou manor, cording to the cuſtome of the 
uncore pur ceo que 17 nont aſcun lordſhip of mannor, yet becauſe 


Frank- 

(1) But vide Trin. 3. Car B. R. Rot. 373. Adjudged M. 8. Crook n. 27. Burgoin and Spurling. A ſurrenders to the flenuard out 
of court to the uſe of B on condition, and before the next court ſurrenders to the fleward to the uſe of C in fee z the condition i; performed, 
and then he ſurrenders to the uſe of D in fee by the hands of the fleward ; and at the next court all are preſent. Ruled, that C ſhall have 
the land, for by the ſurrender the intereft is bound, but the eflate doth not 2a" till preſentment, but remained fully in A, and ſo the ſurren- 
der to C 15 good aufen the ſurrender to B is awvided by performance of the condition before the court. Hal. MSS. —See note 2. in 60. a. 
See allo as to the commencement of the ſurrenderee's eſtate Jeffereys's caſe in Will. vol. 1. part 2. page 13. In that caſe one 
having ſurrendered to the uſe of his will deviſed a copyhold to Miſs Jeffereys in fee ; and ſhe being attainted of felony and hang- 
ed before admittance, the queſtion was whether her intereſt in the copyhold was ſuch as to intitle the lord by forfeiture. The 
whole court inclined againſt the lord, but did not give an abſolute opinion. 

; (2) See further as to the time of preſenting ſurrenders, Vin. Abr. Copyhold U. a. Com. Dig. Copyhold F. 101 


(4. Co. 31. Cro. Cha. 220) 


— — 


Lib. 1. 


10. F. 3. 18. 22. E. 4. 13. 2. R. 
2. batte 237. 11. H. 7. 22. 21. 
II. 7. 12. 


Cap. 10, Of Tenant per le Verge. Sect. 82. 


franktenement per le cours del they have no freehold by the 


common ley, ils ſont appelles te- courſe of the common law, they 


nants per baſe tenure. 


TENANT 


a volunt 


ſolonque te 


cuſtom puit 
aver eſtate 
denheritance, 


etc. Here note 
that Littleton al- 
loweth, that by 
the cuftome of the 
manor the copi- 
holder hath an 
inheritance, and 
conicquently the 
lord cannot put 
him out without 
cauſe, 


Mes ji home, 
Sc. voile leſ- 


ſer terres ou 


tenements &@a 
un auter a 
aver et tener 
a luy et ſes 
heires a vo- 
lunt le leſſor, 
ceux parols( a 
les heires de le 
leſſee) ſont voi- 
des,car enceſt 


caſe ſi le leſſee 


devie, et ſon 


heire enter, le 
laſeor avera 
action de treſ- 
paſſe envers 
ys Cc. By 
which it is pro- 
ved, that by the 
death of the leſ- 
ſee the leaſe is 


abſolutely deter- 
mined, which is 


Sect, 82. 
T divers diverſi- 


tres y ſent peren- 
ter tenant a volunt, que 
eſt eins per leaſe fon leſ- 
for per le courſe del com- 
mon ley, et tenant ſolonque 
le ciilome del manor en 
le forme avandit. Car ten- 
ant a volunt ſolonque cuſ- 
tom puit aver eftate den lie- 
ritance (come eft avantdit.) 
al volunt le ſeignior ſolon- 
gue le cuſtome et uſage 
del manor, Mes fi home 
ad terres ou tenements, 
queux ne ſont deins tiel 
manor ou ſeigniorie, 
ou tiel cuſtome ad efle 
uſe en le forme avantalt, 
et voile lefſer tiels terres 
ou tenements à un auter, 
a aver et tener a luy et a 
ſes heires a le volunt le 
leſſor, ceux parolx (a les 
heires de le leſſee) ſont 
voids. Car en ceſt caſe ſi 
le leſſee devie et ſon heire 
enter, le leſſor avera bon 
action de treſpas envers 
luy ; mes nemy iſſint en- 
vers lleire le terre per le 
cuſlome en aſcun cas, &c. 
pur ceo que le cuſtome de 
le manor en aſcun cas 
luy puit aide de barrer 
ſon ſeignior en action de 


treſpaſſe, &c. 


are called tenants by baſe tenure, 


AND there are divers 
diverſities between te- 
nant at will, which is in by 
leaſe of his leſſor by the 
courſe of the common 
law, and tenant according 
to the cuſtome of the mi- 
nor in forme aforeſaid. For 
tenant at will according to 
the cuſtome may have an 
eſtate of inheritance (as is 
aforeſaid) at the will of the 
lord, according to the cuſ- 
tome and uſage of the ma- 
nor. But ifa man hath lands 
or tenements, which be not 
within ſuch a mannor or 
lordſhip, where ſuch a cuſ- 
tome hath beene uſed in 
forme aforeſaid, and will 
let ſuch lands or tenements 
to another, to have and to 
hold to him, and to his 
heires at the will of the 
leſſor, theſe words (to the 
heires of the leſſee) are 
void. For in this caſe if the 
leſſee dieth, and his heire 
enter, the leſſor ſhall have 
a good action of treſpaſſe 
againſt him; but not ſo a- 
gainſt the heire of tenant 
by the cuſtome in any caſe, 
&c. for that the cuſtome of 
the mannor in ſome caſe 
may aide him to barrc his 
lord in an action of treſ- 


paſſe, &c. 


proved by this, that if the heire enter the leſſor ſhall have an action of treſpaſſe, gaare vα 
armis, before any entry made by the leſſor. 


Pur 


Lib. 1. Of Tenant per le Verge, Sect. 8 3, 84. 


Pur ces que le cuſtome de le manor en aſcun caſe luy puit aider de bar- 


rer ſon ſeignior en action de treſpaſſe, &c. Hereby it appeareth, that by the opi- 
nion of Littleton the lord againſt the cuſtome of the manor cannot ouſt the copiholder, 


JEM lun tenant 
per le cuſtome en 
aſcuns lieux doit re- 
pairer et ſuſteiner ſes 
meaſons, et lauter te- 
nant a volunt nemy. 


ITEM lun tenant 

er le cuſtome 
erra fealtie, et lauter 
nemy. Et pluſors au- 
ters diverſities y ſont 


Sect. 83. 


LSO the one tenant 

by the cuſtome in 

ſome places ought to 

repaire and uphold his 

houſes, and the other 

tenant at will ought 
not. 


Sect. 84. 


LSO the one tenant 

by the cuſtome 

ſhall do fealty, and the 

other not. And many 

other diverſities there 
be betweene them. 


ER te cuſt ome. For 

what a coptholder may or 
ought to doe, or not doe, the 
cuſtomeof the manor[ a] mult 
direct it, for conſuetudo mane- 
rii eft olſerwanda. [s] But it 
there be no cuſtome to the con- 
trary, waſt either permiſſive (i) 


or voluntary of a copiholder is 


a forfeiture of his copihold (2). 


LN tenant per le 
cuſlome ferra fe- 


altie, et lauter nemy. 
And the doing of fealty by a 
copiholder, proveth that a 
copiholder, long as he ob- 
ſerves the cuſtome of the 
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[a] Bracton lib, 2, fol, 96. 


#4] Vid. 4. Co. 21. 22, &c. in 
Caſes de Copiholds. 


Vide Sect. 132. 


perenter eux. of th 
manor and payeth his ſervi- 
ces, hath a fixed eſtate, For tenant at will, that may be put out at pleaſure, ſhall not doe 
fealty. For to what end ſhould a man ſweare to be taithfull and true to his lord, and ſhould 
beare faith to him which he claimeth to hold of him, and that Jawtully he ſhall doe his cu- 
ſlomes and ſervices, &c. when he hath no certaine eſtate, but may be put out at the —5 of 
of the leſſor, or he himſelfe may determine it at his pleaſure. Ot theſe kind of cuſtomary te- 
nants, and of many things concerning them, you may read more in the fourth booke of my 
Reports, fol. 21, 22, 23, &. Thus much, as I have here ſet downe, may ſuffice, tor the un- 4. Co. 21. 22, 23. Ee. 
deritanding of ſuch caſes and opinions as Littleton hath expreſſed (3). 


(Poſt 93. b.) 


Finis Libri primi. 


(1) Formerly it was a queſtion, whether waſte permiſſive was a ſorfeiture by the general law in reſpect to copyhold eſtates, 

and according to a caſe in Noy a ſpecial cuſtom is neceſſary. Noy 51, But the principal authorities are with lord Coke. See Ow. 
17. 1 Ro. Abr. 508. pl. 16. and the caſe of Eaſtcourt and Weekes in 1. Lutw. 799. 1. Freem. 516. and . Salk, 186. In this laſt 
caſe the cauſes of forfeiture were making a leaſe without licence and want of iepairs, and it appears to have been agreed by 
all, that permiſſive walle was a forfeiture ; and the great point was, whether after the death of one of twocoparceners, who were 
ſeiled of the manor at the time of the forfeiture, it was not too late to enter and take advantage of it. Three judges held, 
that it waz, becauſe according to them leaſe and waſte do not operate hke alienations by fine recovery or feoffment with live- 
ry, which are immediate ſorfeitures and extinguiſh the copyholder's eſtate without any act by the lord, but are only forfeitures 
at the election of the lo:d 1n whoſe time they happen, and unleſs he enters the copyholder's eſtate continues; and they thought, 
that the right of election was not in its nature either diviſible or deſcendible, and therefore that in the caſe of coparceners all 
muſt join in the election, and if one of them dies it is too late to make it. But Powel juſtice differed. He aſſented to the diſtine- 
tion between forfeitures overating by immediate extinguiſhment of the copyhold and forfeitures at the lord's election, and 
agreed that waſte permiſſive was of the latter kind; bur then he thought, that the leaſe for years without licence was as much 
an extinguiſhmen: of the copyhold as an alienation for a greater eſtate, and he ſeemed to be of the ſame opinion as to waſte vo- 
luntary. Note that Powel took another diſtinction between waſte voluntary and waſte permiſſive, and ſaid, that if waſte 28 
five is repaired before the lord's entry, the forfeiture is purged, and advantage cannot be taken of it. Note alſo that in the 
ſame caſe Treby ch. j. doubted, whether lord Coke's doctrine, that if there be two coparceners of a reverſion, and waſte is 
committed, and one of them dies leaving a daughter, the aunt and niece ſhall join in waſte, is law. See ante 33. b. and 1. 
Lutw, $03, This obſervation of Treby ought to have been mentioned before. 


(2) But the court of chancery will ſometimes relieve againſt a forfeiture for waſte, and compel the lord to re-admit on re- 
ceing ſatisfaction for the injury he has ſuſtained. Such relief is particularly given, where the waſte is committed through 
ig norance, or where the waſte is merely permiſſive and there has not been an obſtinate perſeverance in negleCting to repair 
after notice. x, Cha. Caſ gs. and Prec. in Chanc. 568. Another inſtance, in which relief again forfeiture for waſte is ſaid to 
be proper, is where the leſſee of a copyholder commits waſte without his direction or privity. Toth. Cha. 237. But in this 
latter caſe it may be doubted, whether the waſte is a forfeiture. See Mo. 49. 


(3) See further on the ſubje& of copyhold eſtates Kitchin on Courts, Coke's 8 and the Supplement, the book inti- 
tled the Surweior”s Dialogue, Calthrope's Reading on Lord and Copyholder, Hughes on Original Writs 247. to 259. the title Co- 


2 the Abridgments, the Lex Cuſſumaria, and the ſeveral other treatiſes on copyhoid law, particularly thole by Shepherd 
and Nelſon, | 
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LAWS or 


T HE 


SECOND BOOK 


OF THE 


FIRST P ART 


OF THE 


% 


OF THE 


E N G 


Chap. I. 


Homage. 


Sect. 85. 


OMAGE eſt 
le pluis ho- 
norable ſer- 
vice, et pluis hum- 
ble ſervice de reve- 
rence, que frankte- 
nant puit faire a ſon 
ſeignior. Car quant 
le tenant ferra Ho- 
mage 4 ſon ſeigni- 
or, il ſerra diſcinci, et 
ſon teſt diſcover, et 
fon ſeigntor ſeera, 
et le tenant genulera 
devant luy fur am- 
bideux genues, et 
tiendra ſes maines 
extendes, et joyntes 
enſemble enter les 
maines le 


et Mint dirra : Yeo 


ſeignior, 


OMAGE is 
the moſt ho- 
norable ſer- 


vice, and moſt hum- 
ble ſervice of reve- 
rence, that a frankte- 
nant may doe to his 
lord. For when the 
tenant ſhall make ho- 
mage to his lord, he 
ſhall be ungirt, and his 
head uncovered, and 
his lord ſhall fit, and 
the tenant ſhal kneele 
before him on both 
his knees, and hold 
his hands joyntly to- 
gether betweene the 
hands of his lord, 
and ſhall fay thus: I 
become your man 


UR author having 
O taught us in his former 

booke the ſeveral diſ- 
tin eſtates of lands and tene- 
ments as moſt neceſſary to be 
knowne, for the underitanding 
of theſe two other bookes, 
doth in this ſecond book treat 
of the tenures (1) and ſer- 
vices, whereby the ſaid lands 
and tenements be holden ; 
which he divideth into twelve 
parts, viz. Homage, Fealty, 
Eſcuage, Knight ſerwice,Socage, 
Frankalmoigne, Homage Aun- 
ceſtrell, Grand Serjeanty, Petit 
Serjeanty, Tenure in Burgage, 
in Villenage, and into Rents, 
Wherein his method is moſt 


with Homage, becauſe it 1s 
the moſt humble ſervice of re- 
verence, expreſſing the duty 
of the tenant to his lord, and 
the affectionate love and pro- 
tection of the lord towards 
his tenant, as hereafter ſhall 
appeare. Secondly, Fealty, a 
ſacred ſervice, expreſſing b 
oat 


excellent (2), for he beginneth (4. Co. 8. a. Beyil's caſe.) 


(i) It is ſcarce poſſible to have a juſt and proper idea of our law of tenures, the greater part of which is founded on princi- 
ples ſtrictly feudal, without the aid of ſome previous information concerning the origin of feuds in general, and the time and 
manner of their introduction into this country. This intereſting ſubject ſeems to have entirely eſcaped the attention of lord 
Coke; for though he writes ſo learnedly and minutely in explaining the nature of each tenure, and its fruits and incidents, 
et there is not any — like an hiſtorical illuſtration with the leaf reference to the general doctrine of feuds, or to the means 


y which they were eſtabliſhed in England; a filence the more unaccountable, becauſe the ſubject exerciſed the pens of ſeve- 


ral cotemporary writers, and the great antiquary of our Engliſh laws, Sir Henry Spelman, had actually publiſhed the firſt part 
of his Gloſſary, in which he diſcourſes largely on feuds, near two years before the firſt edition of the Commentary on Little- 
ton. To ſupply the deficiency here imputed to lord Coke, as far as the compaſs of an annotation will allow, it ſhall be at- 
tempted to ſtate ſhortly ſome of the principal opinions, which occur on the ſubject, and to refer to ſome of the books in which 
they are reſpectively advanced or controverted. > 

As to the firſt inſtitution of feuds, ſome writers deduce them from the earlieſt ages of the world, and ſuppoſe, that the idea 
of giving land on the terms of doin military ſervice for it, which it muſt be conteſſed was the grand principle of the feudal 
ſyſtem, muſt have been common to the moſt ancient nations, when they emigrated to form new ſettlements, and was the natu- 
ral reſult of ſuch a ſituation. See Niell. Diſputat. Feud. cited in Voet. ad Pandect. lib. 38. Digreſſ. de Feud.1. Gen.47. But this 
Opinion has been generally diſapproved of as fanciful, and founded on a narrow and incomprehenſive notion of feuds, and de- 
pacing on reſemblances too faint and remote to warrant a juſt compariſon. Itter. de Feud. Imper. c. 1, f. 2. Spelman. Poſt- 

um. 2. Others think, that they diſcover the origin of feuds in the inſtitution of patron and client by Romulus on the firſt 
founding of the Roman ſtate. adus Epit. Feud. &c. cited in Itter. de Feud. Imper. c. 1. ſ. 3. But the ſlighteſt examination 
ſhews this connection to have been widely different from that between lord and vaſſal; the latter merely ariſing from land, and, 
according to the {tri and pure notion of feuds, being ever accompanied with ſervices of a military kind and allo with a juri/dic- 
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ſoldiers of Sylla, Julius Czfar, and the Triumvirs, in the latter times o 


Lib. 2. Cap. 1. Of Homage. Sect. 8, 


9 5 his lo. n devergne voftre hom:(1) from this day forward 
ir tage . . . 
is 3 uli, the ſervice de ceſt jour en avant, of life and limbe, and 


of the il * de vie, et de member, of earthly worſhip, 
for the devcnce of the realms et de terrene honor(2), and unto you ſhall be 

- againſt outward hoſtility and ef a vous ſerra forall true and faithfull, and 
invaſions, which the better 


might be et, if fach do» 4 loiall, et foy a vous beare you faith for 


ty fidelity and love were be- Portera des tenements the tenements that J 


tweene lords and tenants, as oye jeg claime de te- Claime to | 
ought to be, and as the law go" J | a old of you, 
exnatienk. ner de vous, ſalve la ſaving the faith that 


A * deere, Gs 2 fay que jeo doy a n, I owe unto our ſo— 
of the plough, aptly place es : . 
next knohteferviee? for that Ire ſeignior le rey; veraigne lord the 


the ploughman maketh the ef dongues le ſeignior king; and then the 
beſt ſouldier, as ſhall appeare ; f . 1 
. Mut ſeyant luy ba lord ſo ſitting ſhall kiſſe 
Sixtly, Frankalmoigne, ſer- fer 4. him { 3): 

vice due to Almighty God, | 

placed towards the middeſt for two cauſes : firſt, for that the middeſt is the moſt worthy and 
moſt honorable place ; and ſecondly, becauſe the firſt five preceding tenures and ſervices, and 
the other ſixe ſubſequent, muſt all become proſperous and ulefull, by reaſon of God's 
true religion and ſervice ; for »nnguam proſpere ſuccedant res humane, whi negliguntur diving, 
Wherein I would have our ſtudent follow the advice given in theſe ancient verſes, for the 


good ſpending of the da). 


Sex horas ſomno, totidem des legibus @quis. 
Duatuor orabis, des epul:iſyue duas. 


Dutd ſupereſt ultro ſacris largire cameanis, 


Seventhly, homage aunceſtrell, ancient families enjoying, with their blood, the ancient in- 
heritance of their turetathers, as a great bleſſing of the Almighty. 

8. & 9. Serjeanty grand et petit, due to the king only, to whom t 
honor, ligeance, and reverence of all kinde is due; which hath two notable ettects. Fir, 
imperii majeſſt as oft * according to the old rule; and ſecondly, it is an aſſured means 
of long continuance of $ and thmilies in proſperous eſtate, whereot our author ſpeaketh 
in the chapter before. | 

10. Then followeth the tenure of Burgage, of ancient burghes and cities, &c. which are 
to be ſupported for the honour of the king, and tor the maintenance of trade and traffique, the 
lite of all common wealths, eſpecially of iſlands. 

11. Villenage, for the performance of ſervice, yet neceſſary ſervice for the clenſing of ci- 
ties, boroughes, mannors, &c, and for the better 'manurmg of arrable grounds, and mcreate 
of huſbandry. 

12. And laſtly, tenure by Rents, which are called % rerdditus, becauſe the lords and 
owners thereof do live by them; which they ſhall enjqy the better, it trade and traflique be main- 
tained, and our native commodities, 'Which are rich and neceſſary, holden np und ſulvuble at a 
reaſomable value. And now underſtanding his method, let us peruſe our author's words, 

And as our author beganne. his firſt booke with tee ſimple, which is the molt principal 
and worthieſt eſtate, fo he beginneth his ſecond booke with homage, which is the moſt ho- 
norable and humble ſervice. 


ſa] Glanv. li. 9. ca. 1. Bract. Homag ez is derived of [al] homo, and itis called 8 when he doth this fer- 


— N K vice, he ſaith, Fro deweigne 'voſtre home. And in Engliſh homage is called manhood, ſo as 


Homage, & l. 5. Sed. 1 the manhood of his tenant, and the homage of his tenant is all one. Matua quidem debet «fe 
3 * * * * 


dominii et homugii fidelitatis connexio, ita quod quantum homo debet domino e homagio, tantum li 
debet dominus ex dominio præter ſolam reterentiam. 


Foyal et loyal - Theſe words are of great extent, for they extend to the obſervation 
[4] Lib. Rub. ca. 55, of the lord's counſell in whatſoever is honeſt and profitable. [G] Omnis homo dobet fidem dir 
mino ſuo de vita et membris ſuis, et terreno honore, et 'obſerwatione confilii ſui per honeſtum et utile 


(comprehended under theſe words. yal ct loyal) ſalva fide Deo et terræ principi. 


Service. 

(1) Nota, in antient times by hommes or men, homagers, wvhom wwe now call freeholders, auere intended; as in grants, that ke and 
his men ſboul be free from foll, 14. H. 6. 12. 12. Af. 35. 31. E. 3. $8. 31. E 3. Barr 161. Hal. MSS.—tn the frnous controver- 
ſy, which began between Dr. Brady and others tome few years before the revolution about the origin of the house of Com- 
mons, one point in diſpute was the ſenſe of the words kemines and liberè tenentes as uſed in writs of ſummons to parlament be- 
fore the reign of Henry the third and in other ancient records ; the doctor endeavouring to confine the word to the king's te- 
nants in 2 and his competitors on the other hand being as ſtrenuous to comprehend within the deſcription of 4omines any 
free ſubjects of the king, and within that of /ibere tenentes all freeholders in general, whether they held immediately i the 
king or not. See voc. Liberi homines in the Gloſſ. at the end of Brad. Introd. to Engliſh Hiſt. Tyrr. Biblioth. Politic. 30 388. 
322. 326. 352. 369. 537. and Lord Lyttelt. Hen. 2. 8vo. ed. vol. 3. p. 337. However Mr. Tyrrel allows the word 40:84? 
to be equivocal, and to vary in the ſenſe according to the occaſion on which it is uſed. 

(2) The words de vie et de membre et de terrene honor are not in L. and M. but the Roh. and ſubſequent editions have them. 
_ (3) Vid. i Rot. Parl. 18. H. 6. n. 58. a ſpecial ad of parliament to excuſe the kiſſing in the caſe of homage made is ihe king 9; 7e4- 
fon of peflilence. Hal, MSS. 


— 
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tion; which circumſtances are quite foreign to the former, and ſeem of themſelves ſo eſſentially to diſtinguiſh the two, as to 

render the labour of ſeeking for other differences wholly unneceſſary. See Bodin. de Repub. hb. 1. c. 7. Crag. Jus Feud. lb. 

1. Diegeſ. 5. et Duck de Ur Jur. Civ, cap. 6. Others again have ſuggeſted, that the grants of forfeited lands to the veteran 

5 the Roman republick, gave riſe to feuds ; but ic has been 

ſenſibly obſerved by a very ingenious writer, that ſuch lands were given, not on the condition of future but as rewards tor — 
11 


— . 3 
ot * A 9 * Sy 5 


he higheſt and moſt eminent | 


— 0 


Lib. 2. Of Homage. Sect. 85. 


Service. [e] Servitium in lege Angliz regulariter accipitur pro ſervitio, quod per tenen- [e] 2. H. 4. 6. 
ts Dominis ſu's debetur ratione feod! ui. But ſervitium eff duplex, ſpirituale, whereof more ſhall 
be ſaid in the chapter of frankalmoigne; et temporale, whereof our author here treateth. And 
he beginneth with homage, firſt, becauſe it 1s moſt honourable, for, honor us oft in hono- 
rante, quam int honorato. 2. It is pluis humble de reverence, and both of theſe tor five cauſes 
on the part of the tenant, Firſt, the tenant when he doth his * „ is diſcinfus, diſarmed Glanvil et Mir, ubi ſupra, 
or unguarded, Secondly, udo capite, bare headed, Thirdly, ad pedes domini Super genua 


Fourthly, ambas manus junftas inter manus domini porrigit. Fiftly, per verba omni 
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rojedtus . 


ſupplici reneratione Hmm he ſaith, Feo deweigne woſtre home, Sc. And for three cauſes on the 


it of the lord: firſt, the lord doth fit. Secondly, he incloſeth his tenant's hands betweene 
his one. Thirdly, the lord fitting kiſſeth the tenant, Prudent antiquity did, for the more 
ſolemniry and better memory and obſervation of that which 1s to bee done, expreſſe ſubſtances 


under Ceremonies. 


Nil fine prudenti fecit ratione vetuſtas. 


Teo deveigne voſire home de vie et de member. And therefore he is diſ-inc- 


tus, for that he muſt never be armed againſt, or oppoſite to his lord, but both life and member 
muſt be ready for the lawfull defence of his lord, 


2. De terrene honor. Expreſled by kneeling at the feet of his lord. Brack. fol. 80. Britton fol, 173. 
4. Debet quidem tenens manus ſuas utraſque ponere inter manus utraſqne domini ſui, per wah b. ac, Fleta lib, 3. cap. 16. 
fignificatur ex parte domini protectio defenſio et <varrantia, et ex parte tenentis reverentia et ſubjec- | 
tio. So us the holding up ot the tenant's hands betokeneth reverence and ſubjection, and the 
lord's incloſing of his tenant's hands between his own betokeneth protection and defence. 


4. Et a vous ſerra foyal! et loyal, et foy a vous portera, &c. This 
faith, files, or fedus perpetuum, this perpetuall league betweene the lord and the tenant is ex- f 
preſſed by the lord's kitling of the tenant, And ſome ſay, that dus dicitur à fide, quia fides Bract. ubi ſupra. Brit, fol. 274+ 
interpoaituir, And fo firme and ſtrong was this league betweene them, that by the ancient 
law of England, nihil facere poteſt tenens propter obligationem homagii, quod wertatur domi- 
no ad exharedationem, wel aliam atrocem injuriam. Nec dominus tenenti à converſo. Quod fi 
fecerint, diſſolvitur et extinguitur homagium omnino ef homagii connexio et obligatio, et erit inde juſ- 
tum fuel eiu cum venerit contra homagium et fidelitatis ſacramentum, quod in co in quo delinquunt 


puniantur, 5, in perſona domini, quod amittat dominium, et in perſona tenentis, quod amittat te- 
ac me nt. 


Des tenements queux jeo claime a tener de vous. Britton ſaith, that la] in [] Brit. ubi ſupra. Brad. ubi 


doing of homage he muit name the lands or tenements for which he doth homage in certaintie, ſupra. Glanvil lib. 9. cap. 1. Mir, 
and the reaſon is, ne i» captione homagii contingat dominum per negligentiam decipi vel per errorem. . 3- de Homage. 
For the better underſtanding of that which ſhall be ſaid hereatter, it is to be knowne, that 
firſt, there is no land in England in the hands of any ſubject, (as it hath been ſaid) but it is hol- 
den ot ſome lord by ſome kind of ſervice, as partly kath been touched before (1). 


Secondly, all the lands [5] within this realme were originally derived from the crowne, and [5] 18. E. 3. 35. 44+ E. 3. 3. 
therefore the king is ſoveraigne lord, or lord paramont, either mediate or immediate of all and 48. E. 3. 9+ 8. H. 7. 12. 
every parcell ot land within the realme (2). 

Thirdly, that in ancient time lords upon the creation of their tenures did not onely re- 
ſerve rent», ſervices, and profit, &c. for which they might diſtreine and have other remedy, 
but alſo tooke an humble ſubmiſſion of his tenant by promiſe and oath, (for to homage fealty is 
incident) to be true and faithfull to him for the tenements holden of him, which ſubmiſſion is 
called homage and fealty, according to the tenure reſerved. 


Salve le foy que jeo doy a noſtre ſergnior le roy. Both becauſe there is homa- Glanvit, Hb. 9. e. x. Mir. c. 3. de 

gium l/geum, which is due to the king onely, and alſo becauſe he is ſoveraigne lord over all (3). Fealty. Brack. ubi ſuper. Brit, ubi 

I have ſeene an ancient record in Arno 6. F div. 1. in theſe words. Mcchael de North, qui ſe- ſupra. Inter Inquiſ. apud Lan- 

"Sn Oe » - : . . . . - q ceſton. anno 6. E. 1. Cornub. in 

quitur pro Rege, queritur, quod cum Dominus Rex ratione regiæ dignitatis et coronæ ſux tale habe- Thel. 

at price guod uu in regno ſuo de aliquo qui fit in regno Anglie alicui homagium facere de- 
beat, wel al'quis hujuſnodi homag um ab aliquo recipere debeat, nift fucta mentione de homagio Do- 
mino reg! debito eidem domino regi fidelitur obſervand* Walterius Exon” Epiſcopus, in contemptu domi- 
rg, ct ad manifeftam quoad privilegium predifum ipfins domini regis exheredationem, et ad 
ann et dedecus ipfius domini regis ad Yalentiam decem Mill librarum, de Henrico de Pomeray, 
Thema de Kanc”, Johanne de bello prato, Laurentio filio Ric. Fohanne le Soer, Willielmo =; A 
ne 


- (1) According to this poſition, of which the truth is undeniable, all the lands in England, except thoſe in the king's hands, 
are feudal, This univertality of tenures, if not quite peculiar to England, certainly doth not prevail in ſeveral countries on 
the continent of Europe, where the feudal ſyſtem has been eſtabliſhed, and it ſeems, that there are ſome few portions of allo- 
dial land in the northern part of our own iſland. In France they ſtill have their ſranc aleu, which is the name by which allodial 
land is diſtinguiſhed, as well as their fies: and in ſome provinces, ſuch as Provence Languedoc and others, which not havin 
any coutume or ſyſtem of cuſtomary law adopt the written or Roman law, the country is ſo far from being wholly feudal, that 
heritances are preſumed to be quite free from ſeudal dependance till the contrary is proved, and therefore are called franc- 
aleu ſans titre, that is, free without the poſſeſſor's being obliged to prove them ſo. Inſtit. Droit. Franc. par Argou. J. 2. c. 3. De- 
ciſ. Nouv, par Deniſart. tit. Franc-aleu and Droit-ecrit. Even in Normandy, from which country our anceſtors borrowed at leaſt 
lome parts of our law of tenures, and where the feudal policy with its utmoſt rigors is ſuppoſed to have been ſo early and fo 
completely introduced, a remnant of allodial land is ftill to be found, and their reformed coutumier expreſsly divides their 
eltates into franc aleu and tenures. Littelt. par Houard. v. 1. p. 196. and Cout. Reform. Norman. par Berrault. Art. 102. The 
German and Dutch lawyers make the like diſtinction with reſet to lands in their countries; and they muſt almoſt neceſſarily 
have a conſiderable proportion of allodial land, as the rule of their courts of juſtice is to preſume in favour of it, whenever the 
quality of the land appears doubtful. Heinecc. Elem. Jur. Germ. lib. 2. tit. 1. f. 35. Dar. Inſt. Jur. Priv. German. ſe&. 705. 706. 
and Voet ad PandeR. lib. 38. Digreſ. de Feud, ſect. 4. As to Scotland, lord Stair expreſſes himſelf rather ambiguouſly on the 
ſubje& ; for he ſays that there remains little of allodial land in Scotland, but in a few lines after obſerves, that the glebes of the 
clergy, which ſeem to come neareſt to alladiali, are more properly mortified, or as we ſhould call them, morimain fees. Sta. Inſt. 
'4-1. 3.1.4. However other reſpectable authors rank the manſes and glebes of the Scotch clergy amongſt things allodial ; 
= write as if they thought, that the law of fiefs had not yet pervaded the Orkneys. Erſk. Princ. Law Scot]. 126, Eff. Brit. 
"ig. 19,-(z) See ante Fol. 64. a. note 1. and fol. 1. b. note z,-{3) Vid. as to the homage by the king of England to the 755 of 
| rance 
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Soy ſervices, after the donation of them were of the nature of other Roman eſtates. 
e allo Clark. Connect. of Roman Saxon and Engliſh Coins 440. 
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Sullivan's Lectures 25. 
Some compare the coloni et glebe 4 
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Lib. 2. Cap. 1. Of Homage. Sect. 86. 


Eudone de Tranacl, Rogero le gros, Fohanne le Lunge, Rado de Bevill, Guidone Nowant, II Il. 
mo de Rouflerrek, et Hen. Cannel, accepit ſervitia contra privilegium prædict', nulla fatia mentione 
de homagio et fidelitate domino regi debitis. And judgement in the end was given againſt the 
ſaid biſhop. 


K OY. Our anceſtors the Saxons termed him Coning or Cyning, a name ſignifying power 
and ſkill, which by way of contraction we now call king. This name the Saxons with a ſmall 
alteration had from the Brittaines who called him Koningh or Konincke, In French he is called 

. | Roy, in Italian Re, in Spaniſh Rey, all derived from the Latine (Rex), of the true ſignifica- 
1% Mirror I 2 yr 2 tion whereof you ſhall read [4] plenti full matter in our old bookes, 
207. 1 iGo. 26h Fler. lib. 4 So as homage is divided firſt in homagium ligeum, et non ligeum (1). 
cap. 6. Forteicue cap, 8. and 35. 2. In homagium anteceſſorium, et non = (2). It is here neceſſary to be knowne, what 
Stant. pl. cor. 98 99. and Pfr. tenant, that holdeth by homage, ſhall doe homage. [e] Item widendum, quis poteſt homagium fa. 
bs. 3 an os Sciendum eft, quod quilibet liber homo, tam maſculus quam femina, 2 et laicus, major et 
10 2 B — minor; dum tamen elect in epiſcopos poſt conſecrationem homaginm non faciant, quicquid fecerint 
— 7 pans the, Jb. ante, ſed tantum fidelitatem (3). Conventus autem homagium non faciet de jure, ficut nec Abbas, 

j nec Prior, eo quod tenent nomine alieno, ſcilicet nomine ecclefiarum. 
[z] Glanvil lib. 9. cap. 1. Brac- [g] One within the age of 21 yeares may doe homage ; but Bracton ſaith he cannot doc 
den lib. 2. 78 Fleta hb. 3. cap. fealtie, becauſe in doing fealty he ought to be ſworne, which an infant cannot be (4). But ſome 
34 {2a 5 . pa "ag 2 opinions be in our bookes to the contrary, i. that an infant ſhall doe fealtie; but I take it to 
— que ſervita. 9. 13. H 4. be meant of homage, and herewith [4] agreeth Britton who ſaith, e- tout ſoit que enfant dein 
5. 33 H. 6. 16. 20. E. 3. per age fait homage, pur ceo ne volons nous my que il face ſerement de fealtie, jeſque a taunt que il 
quæ ſervic. 24. ſoit de pleine age; et tout ſoit ceo comon dit del people gue fait de enfant fait deins age ne ſoit fait 
[4] Britton, fol. 171, my a tener eftable. VYolons neue dent, que cheſcun home et cheſcun feme, de quel age que ils ſo.en;, 
[i] Glaneil Hb. 9. e. 1. F. N. ;. facent homage a lour Sſeigniour ſolongue leflatut de la grand charter, . 
167. Regiſt, 29 6. Britton ubj Glanvill faith, [/] women ſhall not do homage; but Littleton ſaith that a woman ſhall doe 
dora. Mirror cd. 1. lect. 3. homage, but ſhe ſhall not ſay, Jco deweigne woftre feme, but Feo face a wous homage ; and ſo is 
Glanvill to be underſtood, that ſhe ſhall not doe compleate homage, . 


Sect. 86. 
[4] ahi lib. 1. cap. 9. in N Bey 0 A 2 un ab- UT if an abbot, or 


fine. Rritton lib. 2. 78. Brace ; 1 
— cop. 03. Fleta lis, J- ca. 16. po ſhall ſay, Zeo dewveigne be, ou Ui a Pryor, or other, 


wo xt; _ he _ pryor, ou auter home man of religion, ſhall 
roteſſed himſelte the man o * . 
od, yet ſhall he doe homage, de religion, ferra ſio doe homage to his 


[/} Vid. Sed. 9 & 133. and ſhal ſay, IIe face a vous mage a ſon ſeignior, lord, he ſhall not ſay, 
homage, & & wous ſerra foyall i ge dirra, Jeo de- I become your man, 


ct loyali, Sc. and note, that here N 
religion is taken largely, for veigne voſtre home, &c. for that he hath 


it extends not only to regular F. pur ceo Que 1 a rofeſſed hi 8 
perſons as abbots and the like, Pp 7 d P mſelfe t 


but allo to all ecclefiaſticali {uy proſeſſi pur ęſire be onely the man of 
perſons, as 8 _ 2 tant ſolement le home God. But he ſhall ſay 
an Other ole CCCIENAITICA 5 4 

boly nnn de Dieu. Mes il dirra thus, I doe homage 
uſe at this day, which alſo ap- int, Jeo vous face unto you, and to you 
r homage et a vous T ſhall be true and 

And it is to be obſerved, that I A i 

in old bookes and records, the fer ra } oial et lotal, et faithfull, and faith to 


homage, which a biſhop, ab- foy a vous poriera you beare for the te- 
bot or other man ot religion 


doth, is called tealty, for that des tenements gue nements which I hold 


; wanteth _ co Jes teigne de vous, of you, ſaving the 
dewveigne voſtre home.) ut - . . . L 
we in judgement of law it is 105 e la o que Je faith which I doe owe 
omage; hecauſe he ſaith,  doy @ noſtre ſeignior unto our lord the 


doe to you homage, &c. and Jp roy. king. 
ſo of a woman, : 


Sea. 


France for the dutchy of Aquitain, &c. It was doubted, whether the hemage ought to be liege; but at length it was reſolvid, 
that it ſpould be liege ; and for that purpoſe writs patent avere made by the king of England, ſettling it in this au, vit. that 
the king of England duke Eyes Should held his hands between the hands of the king of 3 and he au- ſhould ſpeak jor the king e, 
France ſhould addreſs his words to the king of England duke of Guyen, and ſhoul.l ſay thus, Do you remain a liege man ot the king of 
France, my lord who is here, as duke of Guyen and peer of France, and promiſe to bear him faith and loyalty ? ſay yes; 
and that the ſaid king duke and his ſucceſſors dukes of Guyen ſbould ſay yes; and that then the king of France bud receive the ſaid king 0 
England and duke to the ſaid homage and faith and with a kiſs ſaving his right and the other's. 1. Pars Pat. g. E. 4. m. 19. —For . 
homage done to the pope by king John, ſee M. Paris 237. Hal. MSS.—PFor a full account of the circumſtances, which attended Ed- 
ward's homage for Guirnae, &c. ſee 1. Tind. Rap. fol. ed. 412. See alſo Froiſſ. I. 1. c. 25. and 4. Rym. Fed. 383. to 390. ther? 
cited, and Du Freſn. Gloſſ. voc. Homagium. Mr. Tindal in a note on Rapin obſerves, that liege or full homage is done with 
head bare and ſword ungirt, as if that was the thing which chiefly diſtinguiſhed homage ligeam from homage non ligeur. Bot in 
truth that formality was incident to both, and the difference between the two was of a more eſſential kind, and Philip de Valo!s ot 
France and our Euward the Third knew this, or probably there would not have been ſo much difficulty in adjuſting the ceremo- 
ny between them. Homage /igeum was without any ſaving or exception of the faith due to king or other lords; but homage 
non ligeum had ſuch an exception. The former properly came from the ſubje# to the ſovercien ; the latter from oe ſubject to an- 
other. The former generally and in ſtrictneſs included allegiance as a ſubject, and eats | not be renounced ; though tome- 
times, when done by one who was himſelf a ſovereign prince as a mark of feudal dependance in reſpect not of his <kzle do- 
minions but only of a fart of them, it was not underſtood with ſo much latitude ; but the latter never imported any thing 
more than a connection in the way of tenure, which the komager might at any time free himſelf from by renouncing the land 
he was inveſted with. See Du FreMm. Gloſſ. voc. Hominum et legius, and Spelman. Gloſſ. voc. Homavium et ligantia. 

(x) See note 3. in 65. a.—(2) That is, auncefirel and not auncefirel, as to which ſee Poſt 1co. b.—(3) Homage done to the king OY 
a biſhop lalvo ſuo ordine, M. Paris 101. Hal. MSS. See what is ſaid by lord Coke infra.—(4) Infant cafls &j.in of being in i"? 


king i 


which there is ſuch frequent mention both in the Theodoſian code and in that of Juſtinian, with feudatories ; but 
nothing can be mere ſtrongly marked than the diſtinction between the two, for the former were ad{tricted to the 
ſoil, were employed in cultivating it, and in performing other rxra! ſervices for the owner, and in ſhort approached 

nearer 


Lib. 2. 


Pur ceo que neſt convenient, &c. 


Of Homage. 
Sect. 87. 


Sect. 87, 88. 


nconvenienti plurimum valet in lege, as often ſhall be obſerved hereafter. Non ſolum guod li- 
4, L. 0 es eft confiderandum. Nihil, quod eft inconveniens, eft licitum (1). 


TEM / ſeme ſole ferra ho- 
[ mage a ſon ſeignior, el ne 
dirra, Jes deveigne voſtre feme 3 
pur ces que neſt convenient, que 
feme dirra, que il deviendra feme 
a aſcun home, forſque a ſa baron, 
quant el eft eſpouſe. Mes el dirra, 
eo face à vous homage, ef a vou, 
'ſerra foial et Hoial, et foy a vous 
portera des tenements que Jes 
teigne de vous, Salve la foy que 


jes diy a noftre ſeignior le roy. 


FE M home puit 
veier un bone note 
en M. 15. E. 3. Pouun 
home et ja feme fierent 
homage et fealty en le 
common banke, quel eſt 
eſcrie en tiel forme. No- 
ta, que J. Leukner et 
Elizabeth ſa feme ſier- 
ent homage a W. Thorpe 
en ceſt maner: lun et lau- 
tre tiendront jointment 
hour mains enter les 
mains W. T. et le ba- 
ron dit en ceft forme: 
Nous vous ferromus 
homage, et foy a vous 
porterons, pur les tene- 
ments, que nous teigno- 
mus de A. votre conu- 
for, que a vous ad graunt 
notre ſervices en B. et 
C. et auters villes, Cc. 
encountre touts gents, 
falve la joy que nous 
devons a notre ſeig- 


Sect. 88. (,) 


AL a man may ſee 

a good note in M. 
15. E. z. where a man and 
his wife did homage and 
fealtie in the common 
place, which is written in 
this forme. Note that I. 
Lewknor and Eliz. his wife 
did homage to W. Thorpe 
in this manner: the one 
and the other held their 
hands joyntly betweene 
the hands of W.T. and the 
huſband faith in this 
forme: We doe to you 
homage, and faith to 
you ſhall beare for the 
tenements which we hold 
of A. your conuſor, who 
hath granted to you our 
ſervices in B. and C. and 
other townes, &c. a- 
gainſt all nations (3), ſaving 
the faith which we owe 
to our lord the king and 
to his heires, and to our 


N this [a] record 
three things are to 
be obſerved. 

1. How neceſſary, 
and profitable records 
and obſervations are ; 
albeit they were not 
publiſhed in print, for 
at the time when Lit- 
tleton wrote, this re- 
cord was not printed, 

2. That the huſ- 
band and wite doin 
homage, the buſband 
ſhall ſpeake the words 
for them both, viz. 
we doe to you ho- 
mage, &c. 

3- That the ho- 
mage which the huſ- 
band and wife doe, 
is the very homa 
which the wife would 
doe alone. But this 
joint homage, done by 
the hefberd cad wife, 
1s intended to be be- 
fore iſſue had betweene 
them, whereof more 
ſhall be ſayd hereaf- 
ter. 3 it is to 
be obſerved, that very 
few caſes ruled or 
reſolved in the reigne 
of Edward the Third, 
but the ſame orthe like 


66 


is 1 t a For like reaſons ab i 
By this it appeareth, Ln] that argumentum AI 3 125 3 
269. 440. 478. 


5. * 730. 


21. H. 7. 13. F. N. B. 230. d. 


LSO if a woman ſole ſhall doe “. H. 7.9. 

homage, ſhe ſhal not ſay, I be- 
come your woman; for it is not fit- 
ting, that a woman ſhould ſay that 
ſhe will become a woman to any 
man, but to her huſband, when ſhe 
is married, But ſhe ſhall ſay, I do to 
you homage, and to you ſhall be 
faithfull and true, and faith to you 
ſhall bear tor the tenements I hold 
of you, Saving the faith I owe to 
our ſoveraigne lord the king. 


(* Mich. 15. E. 3 tit, Avow- 
rie 109. 


king's ſerwice for another. 21. E. 3. 33. He ſhall do ſcally. 24. E. 3. 63. 64. Hal. MSS.—In caſting an eſſoin de ſervitio regit, the 
eſſoinor, that is, he who caſts the efſoin for the abſent perſon, muſt ſwear to the truth of the eſſoin ; which explains the object 
ol the caſe cited by lord Hale. See 2. Inſt. 314. See further as to the ſwearing of an infant Poſt x58. a. 

(1) Arguments from inconvenience certainly deſerve the greateſt attention, and where the weight of other reaſoning is 
nearly on an equipoiſe ought to turn the ſcale. But if the rule of law is clear and explicit, it is in vain to inſiſt upon inconve- 
niencies z nor can it be true that nothing which is inconvenient is lawful, for that ſuppoſes in thoſe, who make laws, a perſec- 
tion of which the moſt exalted human wiſdom is incapable of attaining, and would be an invincible argument againſt ever 
changing the law.—(2) In the Rohan edition and in thoſe of Pynſon and Redman, this ſection is tranſpoſed to the chapter of 
Fealty.,-(3) Lord Coke's tranſlation of the word gents is erroneous; for as Mr. Madox juſtly remarks, though the Roman word 

gens 
nearer to faves than to ſree- men ſoldiers and feudal tenants. See Itter. Feud. Imper. cap. 1. ſect. 3. 5. One civilian of the 
firſt character ſeems to deduce fiefs from the procuratores prædiorum, the emphyteuticarii, and others of a ſimilar deſcription, 
Who are well known to the Roman law. Cujac. Obſerv. lib. 8. c. 14. and De feud. lib. 1. princip. But it ſhould be recollected, 
that the procuratores prediorum were properly only bailiffs and ſervants to the owners of the land, and that the emphyteuticarit 
were merely occupiers of land under contracts of hiring ; and therefore one may differ from the great author of this opinion, 
vithout forgetting the reſpect jultly due to ſo high an authority. In truth, the poſſeſſions of the former do not appear to have 
been like any fief, and thoſe ot the latter at the utmoſt only come near to a reſemblance of fiefs of the predial and improper kind, 
ſuch as our ſocage tenure, and other deviations from the original feudal eſtabliſhments. Conſequently it is not in the leaſt 
probable, that pure and genuine fiets, which were the price of military ſervice only, and gave riſe to the great ſyſtem of te- 
nutes, ſhould be the offspring of ſuch parents. The ſame obſervation may be applied to the predia flipendiaria, which ſome 
writers cite from the books of the Roman law as inſtances of fiefs, but which were, as I apprehend, only a ſpecies of the 1 75 - 
teu, or land let to hire. See Itter. de Feud, Imp. cap. 1, ſect. 3. 5. Heinecc. Syntagm. Antiq. Rom. lib, 3. tit, 3. ſ. 13. an the 

> wor 


Lib. 2. 


HM! 17. E. 2. Rot. Parl. &c. 


fi) 33. N 8. tit. Fealtie, Br, 


15 4 Co. 11. 7+ Co, 10. 
Co. 31. 


gens ſignifies ſometimes a nation, and ſometimes a family, and gents is Remanick or baflard Roman, and derived from gens, yet 


like many other Remanick words it acquired a new import, and according to that denotes men or perſons. See Mad. Bar. Angl. 


167, and Hift. Excheq, in Pref. p. 13. 


10- 


Cap. 1. 


had been ruled 
or reſolved in 
the raignes of 
Edward the ſe- 
cond, Edward 
the firſt, or be- 
fore, as for ex- 
ample tor war- 
rant hereof, 
wide Hill. 17. E. 
2. Rot. Parl. &c. 


Et a mes auters ſcigniours. 


nior le roy, et a ſes heires, 
et a noſtre auters ſeigniors: 
et lun et lauter luy baſeront. 
Et puis ils fierent fealtie, et 
lun et lauter tyendront lour 
mains ſur un ture, et le 
baron dit les parolx, et am- 
bideux baſeront le livre. 


Of Homage. 


Sect. 89. 


Sect. 89, 90, 


other lords, and both the 
one and the other kiſſed 
him. 
fealtic, and both of then 
hold their hands upon the 
booke, and the huſband 
ſaid the words, and both 
kiſſed the booke. 


And after they did 


This ſaving for other lords is good for explanation, 


albeit the homage is referred onely to the tenements which he holdeth of him to whom be 


doth the homage. 


N OTA ji un home ad ſeveral 


tenancies, queux 


ſeveral ſeigniors, ſcilicet cheſ- 
cun tenancy per homage, donque 
quant il fait homage a un des 
ſeigniors, il dirra en le fine de 
ſon homage fait, Salve la foy que 
jeo doy naſtre ſcignior le roy, et a 
mes auters ſeigniors (1). 


N droit dun au- 


fer. As the huſ- 
band and wife in the right of 
his wiſe, the biſhop in right 
of his biſhopricke, &c. the 
abbot or prior in right of 
his monaſtery, &c. But no 
corporation aggregate of 
many perſons capable, be the 
ſame ecclehiaſticall or tem- 
porall, can doe homage, as a 
deane and chapter, major 
and commonalty, and ſuch 
like, albeit they be ſeiſed in 
tee of lands holden by homage, 
vet ſhall not they doe homage. 
And the reaſon 1s, becauſe that 
homage muſt be done in per- 
ſon, and a corporation ag- 
gregate of many cannot ap- 
peare in perſon ; tor albeit the 
bodies naturall, whereupon 
the bodie politique conhits, 
may be ſcene, yet the bodie 
politique or corporate it- 
ſelte cannot be ſeene, nor doe 
any act but by atturney, and 
homage mutt ever be done in 
perſon, &c. (3) And albeit an 


il tient de 


Sect. go. 


V OTA gue nul 


ferra homage, 
mes tiel que ad e- 
ate en fee ſimple, ou 
en fee taile, et ſon 
droit demeſne, ou en 
droit dun auter. Car 
i t un maxime en 
ley, que il, que ad eſtate 
forſque pur terme de 
vie, ne ferra homage, 
ne prendra homage. 
Car i feme ad terres 
ou tenements en fee 
Jumple, ou en fee taile, 
queux il tient de ſen 
ſeignior per o- 
mage, et prent baron, 
et ont iſſue, donque 
le baron en la vie la 


feme ferra homage(:), 


OTE if a man hath ſeveral! 

tenancies, which he holdeth 
of ſeverall lords, that is to ſay, 
every tenancy by homage, then 
when he doth homage to one of 
his lords, he ſhall ſay in the end 
of his homage done, Saving the 
faith which I owe to our lord the 
king, and to my other lords. 


OTE, none ſhal do 
homage but ſuch, 
as have an eſtate in fee 


ſimple, or fee taile, in 


his owne right, or in 
the right of another, 
For it is a maxime in 
law, that he, which 
hath an eſtate but for 
terme of lite, ſhal nei- 


ther doe homage or 


take homage. For if a 


woman hath lands or 
tenements in fee ſim- 
ple, or in fee taile, 
which ſhe holdeth of 
her lord by homage, 
and taketh huſband and 


have iſſue, then the 
huſband in the life of 


the wife ſhall doe ho- 
ur 


(1) This expreſs ſaving of the taith due to the king was formerly of conſequence, being calculated to prevent that iatire de- 
pendance of the tenant on his immediate lord, the idea of which in times, when the feudal inſtitutions were in their full vigour, 
operated very ſtrongly, and tended to depreſs the authority of the ſovereign See a ſenſible note on this ſubject in Litt par Hou- 

v. 1. p. 114. and 121. In another place lord Coke cite an inſtance of an information on the part of the crown again 
a biſhop, for receiving homage from his tenants without any ſaving ot the faith due to the king; but it doth not appear by the 


extract which lord Coke gives of the record, how this contempt of the royal authority was puniſhed. 
Vid. F. N. B. 257. Huſband alone doth fealty before the having of iſſue. 

band and wife, and not o on the wife. 29. E. 3 15. 
hath notice of the having I ue, he may a vote upon both. 7. E. 4. 27. The huſband only 


prælium, vir conſecuturus eſſet eum, non mulier. 13. E. 1. Avowry. 234. Hal. MSS.—-(3) 2 


But after iſſue the avorvry for 22 


/ 


dee ante 65. a,—(2) 


Nota, before ue the avowwry for h:mage ſhall be on the huſ- 

all be on the huſband, But till the lord 
| do the homage, quia ſi dominus adiret 
„E. 3. 10. Accord. Hal. Ms. 


word flipendiaria in the Lexicons of the Roman law. 
princes and chieftains amongſt the ancient Gauls and are b 
ndant of land, and this ot itſelf is ſufficient to ſhew, 


— 


As to the ſoldurii, who were the companions and ſollowers of the 
y ſome writers conſidered as feudal vaſſals, their attachment was inde- 


1 that the connection was not the ſame as that which is the reſult of tenure. 
wever it may be proper to obſerve, that a like ſort of union between the princes of the ancient Germans and their co 


mites is 
agreed 


Lib. 2. 


pur ceo que il ad title 
daver les tenements 
per le curteſie Den- 
gleterre fil ſerveſ- 
quiſt la feme, et auxy 
il tient en droit de ſa 
feme. Mes fi la feme 
devy devant homage 
fait per le baron en 
la vie ſa feme, et le ba- 
ron ſoy tient eins co- 
me tenant per le cur- 
tefie, donques il ne 
ferra homage a ſon 
eignior, pur ceo que 
3 nad eſtate 
forſque pur terme de 
vie. 
Plus ſerra dit 
de homage en le tenure 
per homage aunce- 


firel. 


Of Homage. 


mage, becauſe he hath 
title to have the tene- 
ments by the curteſie of 
England if he ſurviveth 
his wife, and alſo he 
holdeth in right of his 
wife. But if the wife 
dies before homage 
done by the huſband 
in the life of his wife, 
and the huſband hol- 
deth himſelfe in as te- 
nant by the curteſie, 
then he ſhall not doe 
homage to his lord, 
becauſe he then hath 
an eſtate but for terme 
of life. | 

More ſhall be ſaid 
of homage in the te- 
nure of homage an- 
ceſtrell. 


Sect. 90. 


abbot and covent is a corpo- 
ration aggregate of many, yet 
becauſe the covent are all dead 
perſons in law, the abbot a- 
lone in nature of a ſole corpo- 
ration ſhall doe homage, 


Un maxime en ley. 
A maxime is a propoſition, to 
be of all men confeſſed and 
granted without proofe, argu- 
ment, or diſcourſe. Contra 
negantem principia non eff diſ- 
putandum, But of this ſome- 
what hath beene ſaid betore, 


Il gue ad eftate 


forſque pur terme de vie. 


[4] A parſon or vicar of a 
clark, that hath a qualified 
tce, [] and yet to many in- 
tents upon the matter but an 
eſtate tor lite, can neither re- 
ceive (t) homage nor doe ho- 
maye, as a biſhop, an abbot, or 
any ſuch like, that hath a fee 
abſolute, may. [./] So it a 
man and his wife be ſeiſed in 
fee of a ſeigniorie in the 
right of his wite, the huſband 
ſhall not receive homage a- 
lone, but he and his wife to- 


67 


(Ante 10. b. Poſt 343. a.) 


Ol neil lib, 9. cap. 2, Prit- 
ton fol. 170, Temps E. 1. tit, 
Juris vtrum 13. (Poſt 341. b.) 
S. E. 4. 28. 39. E. 3. 15. 
3. E. 3. Avowry 175. 


* 2. E. 2. Avowrie 183. F. 
. B. 257 13. E. 3 gard. 39- 


gether, [/] But if the huſband in that caſe hath iſſue by his wife, then he ſhall receive ho- [e] 29. AM. p. 51. f. N. B.257, 
mage alone during the lite of his wife; and the reaſon is, becauſe he by having of iſſue is in- 
titled to an eſtate for terme of his one life, in his owne right, and yet is ſeiſed in tee in the 
right of his wite, ſo as he is not a bare tenant for life. But if his wife dye, then he hath onely 
but an eſtate for life, and then he cannot receive homage. Yet tenant tor life or yeares of a 
ſeigniory [z] ſhall have ward, mariage, and reliefe, and ſhall ſuppoſe that the tenant died in 
the fealty of the pl. [x] Fieri paſſuut homagia libero homini tam maſculo qudm famine, tam 
majori guam miuori, tam clerico guam !aico. | 

Et ount iſſue, donque le baron en la vie la feme ferra homage. The rea- 
ſon hereof is rendred before, and alſo that after the death of his wife he being but a bare tenant 
for life ſhall doe no homage ; tor regularly it is true, that he, that cannot receive homage in re- 
ſpect of the weakneſſe ot his eſtate in the ſeigniory, ſhall not doe homage, if he hath a like 


eſtate in the tenancy, 


If a man hold ot the king, and hath iſſue divers daughters, and dyeth, the king ſhall have 
homage of every one of theſe daughters. And this [a] appeareth by the ſtatute de Hibernia 
anno 14. II. 3, to be the common law, tor that act faith, i» regno noftro Angliz talis eff lex et 
conſuetudo, quod ft quis tenuerit de nobis in _ et habuerit filias heredes, ipſo patre defuntto, 


anteceſſores noſri habuerunt et ſemper nos 


habuimus et cepimus homagium de omnibus hujuſ- 


mod: filiahus, et fingule carum tenent de nobis in capite in ho: caſu. And therefore where 
by the [ö] ſtatute De prerogative Regis, it is provided, Si una hareditas, &c. that is 


but an aſfirmance of the common law. 


[e] But this is to be underitood where the co- 


heirs be of full age; for if they be within age and in ward to the king, Primogenita tantum 
faciet homagium pro ſe et ſororibus ſuis, et alice ſorores, cum ad atatem pervenerint, facient ſervi- 
tia dominis frodorum per manum primagenitæ. [d] Add therefore if a man holds of a common per- 
fon by the ſervice of homage, and hath iſſue divers . and dyeth, the eldeſt daughter 


onely ſhall doe homage for her and all her ſiſters. An 


this appeareth alſo by the ſtatute of 


Hiberaia, Primogenita tautum faciet homagium domino pro ſe et omnibus ſororibus ſuis, And the 
reaſon is there rendred atterward, Quia omnes ſorores ſunt quaſi unus heres de una heredita- 
te, le] But if the coparceners in that caſe make partition, then every one ſhall doe homage, 

ute now it is not na ſed diverſa hereditas, IV] And fo it is it one make a feoffment in 


tee 


13. H. 6. Avowrie 21. 43. E. z. 
13. 44- E. 3-41 3. E. 3. A- 
vowrie 175. 13. E. 3. 2. gad. 
39. 22. E. 3. fol. 19. gard. 44. 

* 


[ſu] 6. E. 2. gar l. 122. 13. E. 3. 
gard. 39. 22. E. 3. gard. 44. 
[*] Glanvil hb. 9. cap. 3. 18. E. 
3 7. 43. E. 3. 13. 44 E 3. 41. 
13. H. 6. Avowrie 21. 8. H. 6. 
13. 7. E. 4 27. F. N. B. 257. 


[a] 14 H. 3. tit. Prarog. 5. 


ce) Statut, de homagio capiendo 
emps E. 1. (2 
[4] Glanvil lib. 7. cap. 3. & lib. 
9. cap 2. Bra. lib. 1. de ho- 
mag. capiend. & lib. 2. fo. 78. 80. 
Britton fol. 168. b. 171. 172. 
Fleia lib. 3. cap. 16. & lib. 2. ca, 
60. & lib. 5. cap. 9. F. N. B. 
161. 15 . 259. Stanf, prær. 23. 
24. (Poſt 164. b.) 
[+] F. N. B. 162, Vide 11. E. 3. 
Avowtie 101. 
[J. E. 3. 23. 24. E. 3. 73. 
Marlb:idge cap. 9. F. N. B. 102. 


1 Prærog. Regis cap. 5. 


(:) Lord Coke in another place, where he explains for what purpoſes a parſon hath a fee and for what an eſtate for life only, 
, that he may receive homage, and cites Bro, Abr. temps E. 1. Encumbent 19. But the bock reſcrred to agrees with the 


doctrine here. 


(2) This ſeems to be the ſame as is now called 17. E. 2. ſt. 2. and is printed in our ſtatute books by the title of Modus faciendi 
agu et fidelitatem. But Mr. Madox with reaſon obſerves, that it is not a ſtatute. but only a precedent of the form of doing 
homage. Mad- Bar, Angl. 272. Alike remark is made by Mr. Barrington, See Obſervat. on Ant, Stat. 2d ed. p. 159. 


Y 


agreed by thoſe who refer the origin of fiefs to a much later period, to have been one of the many cauſes which accelerated the 
progres of fiefs. Itter. de Feud. Imper. cap. 1. ſect. 4.5. Another opinion as to the beginning of fiefs is, that the uſe of them ma 


dated from the ti 
trict 


under the conditions of military ſervice, 


2. 1. 2 
Coins 440. 
ſemblance o 


me of the emperor Alexander Severus, who, about the middle ot the third century granted out large dil- 
3 taken from the enemy on the frontiers of the Roman empire to the duces limitanei and others of his officers and ſoldiers, 
and on thoſe terms declared the land tranſmiſſible to heirs. Seld. Tit, of Hon. ad ed. c. 

3- p. 332. Duck de Ul, Jur. Civ. lib. 1. c. 6. Itter. de Feud. Imper. c. 1. f. 3. and Clarke's Connect. Rom. Sax. and Engl. 
Theſe grants, and ſome few others of a like kind, which are attributed to ſucceeding Roman emperors, give the 

e of probability to the conjecture of thoſe, who conſider the feudal eftabliſhments, ſo common in the ſubſequent times, 
mere imitations of theſe examples and extenſions of the —— policy ;; and it muſt be owned, that they at leaſt ſeem to juſ- 

* 


tify 


| 


len 2. E. 2. Avowrie 179. (2. in common ſhal 


Lib. 2. Cap. 2. Of Fealtie. Sect gi. 


fee (which is a 7 in law for that part) the feoffec ſhall doe homage, for every tenant 
doe ſeverall ſervices, And it hath been adjudged [g] in our bookes, that if 

o. Abr. 514. F. N. B. 135.) the eldeſt coparcener doe homage to the lord, and afterward the younger fiſter maketh 4 

feoffment in tee of her part, the lord ſhall have homage for the part of the younger fitter, for 
that which was ung hereditas, one inheritance by law, by the alienation, which is her act, i; 
(as hath beene ſaid) divided and become in groſſe, and the coparcenary defeated, 
Ie] 7. E. 4- 27. 28. 14. H. 4. But if tenant infeoffe divers men in fee joyntly, [4] all theſe jointenants ſhall joyntly dye 
38. 1. H. by grant 43. 31. E. their homage, and their fealty alſo. [i] It homage be due by the tenant, and he maketh 3 

. 3 e OE feoffement in fee, the feoffor ſhall not doe homage ; becauſe albeit he is ſuppoſed to be tenaur 
[1 x ; Fo caſes, quant al avowwrie, yet the teoffee is very tenant, and homage ſhall ever be done 

* by the very tenant, but that very tenant needeth not to be very tenant of the land, and there. 
fore the meſne becauſe he is very tenant to the lord paramount (though he be not tenant of the 
land) ſhall doe homage. And ſo it is of the Aifſeiſce, and of tenant in taile, after a feoffinent 
in fee, for in that caſe the donee is very tenant to the donor, 

[k] 22. E. 4. 22. If a tenant that holdeth by homage maketh a teoffment in fee of part, [A] that feofſec fal 
doe homage, and fo ſhall every feoffee of what part foever, 
If there be two coparceners or jointenants of a ſeigniory, if the tenant doth homage and 
[/] 34 E. 2. Avowrie 187. 13. H. fealty to one of them, * he ſhall be excuſed againſt the other. 

; 1. 3. * —— It homage be parcell of a tenure, it is a preſumption that the tenure is by knights ſervice, 
Hill. 22. E. 1. coram Rege Rot, unleſſe the contrary be proved, but of itſelfe it maketh not knights ſervice. And yet by cui- 
43- (Poſt 73. 5.) tome the heire of him that holds by homage onely may be in ward, 

More ſhall be ſaid of homage in the title of Homage Anceſtrell (1). 


—_— 


CHAP, 2, Sect. 91. 


Fealty. 


EASLEY * 5 LTI, idem EALTY is the ſame 


[a] Brack. lib, 2. fol. 80. Brit- ty, and is la] derived eſt quod fidelitas f that fadelit as 18 in La- 
ton Regiſt. origin, 302. Mirror of the Latin word en Latin. Et quant tine. And when a free- 
Lz dt Homes, e or. Hale. Franktenant ferra feal- holder doth fealty to h! 

M Et quant frank- J 0 


temane = tie a ſon ſeignior, il lord, he ſhal hold his right 

freeholder, except te. 77endra ſa maine dexter hand upon a booke, and 

nant in 1 ſur un hevre et dirra ſhall ſay thus, Know ye 
3] Brafton lib. 2. fol. 80. a. oe fealty. e . | 
Ind chat ave not aint; Ceo eyes vous this my lord, that I ſhall be 
Littleton fo, 29. mv. 132; 4e. . tenants of any free - on ſeignior, que jeo a faithfull and true untoyou, 
of god Paper 5 x 45 — Aram 4 vous ſerra foyal et loy- and faith to you ſhall beare 
29. 8. Hl. J. 11, ſhall do fealtie (2). 40, ef ſoy @ vous portera for the lands which | 


Bracton ſaith, De »»l/o des fenements que jeo claime to hold of you, and 


d tenet . 
ad terminus, ft homa. Claime a tener de vous, that I ſhall lawfully doe to 


gium, fit tamen inde f- e que lotalment a vous you the cuſtomes and 
delitatis ſacramentum. ferra les cuſtomes et ſer- ſervices which I ought 

Rue 4 Vous vices, queux faire a to do, at the termes aſ- 
ferra feial et li- vu doy, as termes aſ- ſigned, ſo help me God 
al, &c. et foy a fignes, ficome moy aide and his Saints; and he 
vous portera des Bien et fes Saints; et ſhall kiſſe the book. But 
Fenements gue je0 bafera le lievre. Mes he ſhall no: kneele when 
claime a tener de il ne genulera quant il he maketh his fealty, nor 
vous, ef que fe. fait fealty, ne ferra tiel ſhall make ſuch humble 
ment a vous ferra Ib reverence, come reverence as is aforeſaid in 


les cuſtomes et 
: avant eſt dit en homage. homage. J Featti 
ſervices, &c. of 8 6 A 


(1) See Poſt 100. b. The ſtatute of 12. Cha. 2. c. 24. which was made to free the ſubject from the burthen of knight's e- 
vice and the oppreſſive conſequences of tenures i capite, amongſt other proviſions wholly diſcharges all tenures from the in- 
cident of homage z not becauſe homage itſelf was any grievance, but becauſe, though not wholly, yet it was more properly an in- 
cident to knight's ſervice, which the ſtatute aboliſhes. But whilſt homage continued, it was tar from being a mere ceremony, 
for the performance of it, where it was due, materially concerned both lord and tenant in point of intereſt and advantage. 
To the lord it was of conſequence, becauſe till he had received homage from the heir he was not intitled to the wardihip o 
him and of his land; unleſs the lord had the ſeignory for life or years only, in which caſe he could not take homage and therefore 
was allowed wardſhip without. Dominus (as Magna Charta expreſſes it) nou habeat cuſlodiam cjus, nec terre ſuæ antequan temagiu 
ceperit; which words it is ſaid import, not that the lord could not have the wardſhip of the heir unleſs he had actually received ho- 
mage from the anceſtor, but only that he could not have it till it was received from the heir. See 9. H. 3. cap. 3. and 2. Inſt. ay 
To the tenant the homage was ſcarce of leſs importance ; for antiently every kind of homage when received, but not before,bour 
the lord to acquittal or warranty, that is both to keep the tenant free from diſtreſs entry or other moleſtation tor ler vices due to 
the lords paramount, and to defend his title to the land againſt all others ; though in ſubſequent times this implication of ac- 
quittal and warranty became peculiar to homage auncefirel. See Poſt fol. 100. wp a. 2. Inſt. 11. Such being the effect of homage: 
it was neceſſary to provide the means of com ting the tenant to do and the lord to receive it; and accordingly our law gave — i 
remedy by diftreſs for the former purpoſe, and the writ de capiendo homagio for the latter. Polt 105. a. 2. Inſt. 15. mou 1 
when it was ſettled, that implied acquittal and warranty were only incident to homage aunceflrel, the writ de capiend? 1 * 
into diſuſe; for it did not lie in the caſe of other homage, the reaſon of the law, which gave it to the tenant that he mig wy of 
title himſelf to acquittal and warranty, having ceaſed with reſpe& to that, and homage auncefirel being very rare, if not enti 
ly worn out, in the time of lord Coke. See 2. Inſt. x1,—See further on the effect of homage in Littlet, par Houard v.. * 14 
Mad, Baron. Angl. 269. and Sulliv. LeR. 128. particularly the latter book. See alſo as to homage in general. Spelm. Glol Sow 
Hominium, and Du Freſn. Gloſſ. voc. Hominium et YVaſalaticum and Poſt 68. b.—(2) Tenant at will ſhould be added to 2 — 
tion. See Poſt gz. Alſo according to 5. H. 5. 12. and 10. H. 6. 13. tenant for years is not compelJable to do fealty ; po - 
tleton ſeR. 132. is expreſsly with lord Coke. See too the other authorities cited in the margin and an obiervation ont . 
H. 6. 13. in Kitch. on Courts ed. 1592, fo. 132. a. 1 


* * . - 3 o t 
tify Mr. Selden in obſerving, that ſome uſe of fiefs may very properly be referred to the time of Alexander Severus. — 


S; 


Lib. 2. Of Fealtie, 


[c] Fealtie is à part of homage (1), for all the words of fealtie are comprehended within ho- 
mage (2), and therefore tealtie 1s incident to homage, 

Sicome mo aide dieu. As homage is the more honourable ſervice, ſo fealty is a 
ſervice more iacred, becauſe he is ſworne thereunto. And the reaſon wherefore the tenant 
is not ſworne in doing his homage to his lord 1s, for that no ſubject is ſworne to another ſubject 
to become his man of lite and member but to the king onely, and that iscalled the oath of al- 
legeance or homagium ligeum (3). And thoſe words tor that purpoſe are omitted out of fealtie, 
which is to be done upon oath, And Littleton ſaid wel (when a freeholder doth fealtie) ; 

for the fealtie of him, that holdeth in villenage, differeth from the fealtie of the freeholder. 
Ly the villeine holding his right hand upon the e ſhall ſay thus to his lord, Hear you my 
lord A. that 1 A. B. from this 7 forward ſhall be to you true and faithful, and ſhall owe you 
fealtic for the land that I hold of you in villenage, and ſhall be juſtified by you in bodie and 


goods, ſo help me God, &c. as by the act (4) appeareth. 


Sect. 92. 


ND there is great RACTON lib. 2. fo. 80. 
/ \ di Get b faith thus: Sciendum 
wer litie ee eſt, quod non per procuratores 


tweene the doing of nec per ** Heri poterit ho- 
magium ; ſed 1 ropri * 

fealty, and of homage ö 2 tam domini 2 1 

for homage cannot be , ca debet et fert. 

done to any but to the Mes le ſeneſchal,&c. 

lord himſelfe; but the 


ou bailife poet pren- 
ſteward of the lord's 


der fealtie. This is {6 
court, or bailife, may 


evident, as it needeth no ex- 
take fealty for the IEEE 
lord. 


ET graund di- 
verſitie y ad per 
enter feaſans de feal- 
tie et de homage ; car 
homage ne poit eſtre 
fait forſque al jeignior 
meme; mes le ſeneſchal 
de court le ſeignior, ou 
bailife, put pren- 
der fealtie pur le 
ſelgnior. 

Sect. 93. 


LSO tenant for terme 
of life ſhall doe feal- 
tie, and yet he ſhall not 
doe homage. And divers 
other diverſities there be pe- 
tweene homage and fealty. 


HE tenant muſt 


TEM tenant a 

terme de wie fer- 
ra fealtie, et uncore 
il ne ferra homage. Et 
divers autres diverſi- 
ties y ſont perenter 
homage et fealtie. 


perſon ; becauſe he 
muſt be ſworne unto 
it, and no man can 
ſweare by the common 
law by attorney or 
proctor. (5) 


Sect. 94. 


A a man may 

ſee in 15. E. 3. 
how a man and his 
wife ſhall doe homage 
and fealty in the com- 


E k HIS a. . — 
appearet ore; an 

if lords knew what be- 
nefit they may reape by re- 
ceiving of homage and fe- 
alty, they would not neg- 
let them; [e] tor by the re- 


ITEM home poit 

ver” 16. E. 3. 
coment home et ſa 
feme fieront homage 
et fealtie en common 


. . 1 Cceiving of either of them, it is a 
banke, que left eſcr 9 7 mon place, which 10 ſufficient ſeiſin of all manner 
devant en tenure de written before in the of fervices, as by the words 


J of either of them appear- 
eth(6). Now it it be demand- 
ed 


homage. tenure of homage. 


Sect. 92, 93, 94. 
1 eap. 


e. (4. 


Co. 


68 


FS? ſet. & de 


7. Co. Calvin's eaſe.) 
4] Stat, de 17. E. 2. tit. Ho- 
mage in le Abridgment. 


Bracton lib. 2. fo. 8. 21. E. 4. 
17. acc. 4. E. 3. 10. 32. H. 6. 
23. 9. Co. 76. 


[e] Vid. For the fignification 
of Seneſchal and Bailife Sect. 78. 
79. 248. & 379- 


doe fealtie in 9. Co. 76. 


[4] 4+ Co, 8. & 9. Co. Bevil's 


caſe. 13. E 


45. 


[/ Vid. Sea. 118. 130. 131. 


13 * 


; bl 
(1) In ſome countries on the continent of Europe homage and fealty are blended together ſo as to form one engagement, 
being ſo intire that one cannot be without the other; and therefore foreign jurilts frequently conſider them as ſynonymous, But 
lord Coke, notwithſtanding his ſaying, that fealty is a part of homage, apparently doth not mean to confound them ; for 
in our law, whilſt both continued, they were in ſome reſpe& diſtin, and though fealty was an incident to homage and ought - 


always to have accompanied it, yet fealty, as lord Coke himſelf tells us, might be by itſelf, being ſometimes done where homage 
was not due and would have been improper, and in the two next ſections Littleton ſtrongly marks the difference between 


two. In ſhort by our law homage was inſeparable from fealty, but fealty was not ſo from homage. See ante 67. b. Poſt 1 50. 

his is not ſtriftly accurate 
for the words So help me God and the ſaints, which conſtitute the oath and are therefore of the eſſence of fealty were not compre- 
hended in the form of homage, nor were the words I will lawfully do to you the cufloms and ſervices which I ought to do to you at 
the terms aſſigned. Another difference between the two in point of expreſſion was, that the perſon doing fealty did not ſay, I be- 


b. 151, a. and Wright's Ten. 55. note (o) and Du Freſn. Gloſſ. voc. Hominium et Fidelitas,—(2) 


come your man, words ſo ſignificant of the nature of the engagement T 
faith to the king or other lords, which ſeeming to be intended as a quali 


fication of the peculiar words of * 
2 


mar, might perhaps on that account be thought unneceſſary in fealty— (3) See ante 65. a. and note 1. in 66. 
in 68. h,—la note 1. of 66. b. it is obſerved, that it doth not appear by the extract from the record of the biſhop of Exeter's 
caſe, what puniſhment was inflicted on the biſhop for receiving homage without the exception of faith to the king, But this 
was a miſtake, for the extract mentions the ſuit to have been for 10,0001. and ſo Dr. Sullivan ſtates it to have been ; though in 
bis book no authority is vouched. See Sulliv. Lect. 129. It is obſervable, that there is a want of reference to authorities through 
the whole of the ſame ingenious' book ; a deficiency very much to be lamented, as it renders that work, which is particular pA 
valuable for the copiouſneſs of the author's hiſtorical deductions in reſpe@ to fiefs, much leſs uſeful than it would otherwiſe 
he.-(4) See the note on this ſuppoſed ſtatute in 67. b. ante.— (5) Vid. fealty done by attorney. Patricius de Graham miles regis 

otiz ſacramentum ſidelitatis fecit regi Anglia in nomine ipſius regis Scotiz pro omnibus terris de Penreth Tindal et Sourby. 
Parl. E. 1. 137. Hal. MSS. — This amongſt us is a ſingular inſtance of fealty by attorney, and certainly by our law was an irre- 
gularity z for even in Bracton's time, homage could not be done by attorney, and much leſs could an oath be taken in that 


way. See ſup 


homage. Alſo in fealty there is not any exception of 


I become your 
nd Poſtn. r. 


ra. However in ſome countries they are not ſo ſtrift, particularly in France, where both homage and fealty 


may be done by 288 if the lord gives his conſent, and by the cuſtom of ſome of the French provinces without, See tit. Foy 
ou 


et Homage in Deniſ. 


vel. Deciſ.—(6) Vid. that ſeifin of fealty doth not eflop the tenant from traver fi 


the ſeifin of other ſerwyices. 


41. E.3. 25. 50. John Lillburne's caſe. Hal. MSS. See further as to the advantages accruing from the receiving of homage and 


fealty, ante 67. b. and Polt 92. a. and b. and note 5, in 68. b. 


opinion, which ſeems to have the moſt probability and is adapted by the generality of the beſt writers, particularly thoſe of 


Lib 2. Cap. 2. Of Eſcuage. Sect. gs, 


what difference is betweene Plus ſerra dit de More ſhall be aid 


. 6 ſh: 
_— reſpect = fealtie en le tenure en of fealtie in the te. 


a tenure, and the oath which ſocage, et en le tenure nure in ſocage, and in 
everie ſubject ought to take en frankalmoigne, et frankealmoigne, and in 


in reſpect of his allegeance 
1 here ſetteth downe en le tenure per ho- the tenure by homage 


the oath of fealtie, Now the nage aunceſtrel. aunceſtrell. 
del Brit. ca. 29. Calvin's caſe [g] oath of allegeance is thus, b 8 
7. Co. 6. b. 12. H. 7. 18, you ſhall ſweare, &c. (1) Then it may be demanded, where and when is this oath to be taken, 
and it is anſwered, that whoſoever is above the age of twelve yeares, is to be ſworne in the 
Lambert 135. tourne, unleſſe he be within ſome leet, and then in the leet (2) : and Ireade amongſt the lawes of 


Saint Edward( 3), 2uod hanc legem inwenit Arthurus, qui quondam fuit inclitiſſimus rexBritannorum, 
et ita _conſolidavit et confederavit regnum Britannia univerſum ſemper in unum. Hu us * 
thoritate expulit Arthurus prædictus Saracenos et inimicos a regno. Lex enim ifta diu ſopita fuit et 
ſepulta, donec Eadgarus rex Anglorum excitavit, et erexit in lucem, et illam per totum regnum obſer. 
7 precipit, Which law in ſome manner is obſerved at this day (4). But to returne to Littleton( 5). 


* 


— 
— — 


CHAP; 3. Sect. 95. (6 
Eſcuage. 
[9] Mir. ca. 1. ee, . Brit. fo. L Scuage. te] In La- SCUAGE eff SCUAGE is called 


162, &c. 0 ka 9 nid ſit 0 0 > . . 7 
ſcutagium. (F. N. B. 3 C. 2. tine Seutagium (id ) appel! en La- in Latine Scutagi- 


Ro. Abr. 507. 4. Inſt. t Serwitium ſeuti, ſervice of the " . , 
E Herety it appeareth line Scutagium, ce- um, that is, ſervice of 


that right interpretations and ffaſcavorr, Servitium the ſhield; and that 


etymologies are neceſſary : for . . . 
nds Sivan cries got. ſcuti. Et ciel tenant, tenant, which holdeth 


mum inquirere nomina, quia qut tient ſa terre per his land by eſcuage. 

are 9" hg nominibus ren ęſcuage, tient per ſer- holdeth by knights 

n vice de chivaler. Et ſervice. And alſo it is 

Sal d Neœmina ſi mſcis, perit eagui- Guxy il ęſt commune- commonly ſaid, That 
| altio rerum. ment dit, que aſcun ſome hold by the ſer- 

And herewith agreeth that tient by " fee - ſer - Ow _— on _— 

which is faid, Primo excuti» Vice Ge CNIUQICT, et ce, and I0me by the 

ns ef verb wis, ne 2 aſcun per le moity halfe of a Knight's 

e ofiructur oratio, five les 11 fee de ſervice de fee. And it is ſayd, 


fine arguments, 


Scutum in French is Eſene, chivaler, &c. Etileſt That when the king 


and thereof commeth the / 57. - , 
cuer, (l.) Seutifer, which we 77» que quant le roy makes a voyage royall 


nA. U. 2. fo. 36. a. Flet. uſually call Armiger, [3] Of face voyage royal en into Scotland to ſub- 


i. 3. ca. 14. Ockam ubi ſupra, h - . 

25. Af. 52. 31. Ad. 3. -e —_ a] Eſcoce pur ſubduer due the Scots, then he, 
Patio pertinet ad ſcutum, quod les Scotes, donques which holdeth by the 
eſimitur od ſervitium mili- th, que tient per un ſervice of one knight's 
are, An eta ſaith, Sun . , 

RO pandows fervitls frighrr, Jee de ſervice de fee, ought to be with 
dici_peſſunt regalia, que ad chivaler, covient eſire the king fortie dayes, 


Seutum freſtantur, et inde ha- oue le roy per 40 well and conveniently 


bemus ſcutagium, et ratione 


Senti pro feodo militari reputa- JOUrS, bien et c ODe nd Arr ayed for the war. 
% and Ockam faith, Elec erent array pur le And he, which hol- 


itague ſumma, quia nomine ſcu- 
torum ſolvitur, ſcutagium au., guerre. Et celuy, gue deth his land by the 
cupatur (7). | tient ſa terre per le moitie of a Knight's 
mi 
(1) The form of the old oath of allegiance may be ſeen in the books cited in the margin; but it has been changed by ſeveral 
ſtatutes made ſince the revolution, and theſe indulge quakers with ſigning a declaration of fidelity inſtead of taking the oath. See 
Burn's Juſtice tit. Oaths and Com. Dig. tit. Allegiance. In lord Hale's Hiſtory of the Pleas of the Crown, there is a very learned 
diſſertation on the old oath of allegiance, in which his lordſhip explains how it differs from the oath of fealty to the king by 
reaſon of tenure, He alſo diſcourles largely on the ſubje& of homage, and points out the ſeveral diſtinctions between 4oma- 
gium ſimplex, homagium ligeum, and homagium mixtum. See 1. Hal. Hiſt. P. C. 61. to 75, This curious part of lord Hale's works 
did not occur, till it was too late to give the benefit of it to the notes in the chapter of Homage.—(2) How the taking of the 
oaths of allegiance is regulated by modern ſtatutes, ſee Com. Dig. tit. Allegiance and Burn's Juſt. tit. Oaths.—(3) As to the Jaws 
of Edward the Confeſſor, the authenticity of thoſe in print is controverted by the famous Dr. Hickes. See Hick. Theſavur. 
Ling. Septentrion. Dillert. Epiſt. 9gs,—(4) Mr. Lambard, who publiſhed the firſt edition of the Anglo-Saxon Laws, informs 
his reader, that thoſe called Edward the Confeſſor's were printed from two manuſcripts, and that one of them was very an- 
cient, but the other not ſo old; and it appears, that this ſtrange tale, about king Arthur's conſolidating the whole iſland of Bri- 
tain into one kingdom, was not in the more ancient manuſcript. See Lamb. Archaionom. 124. a, A learned writer on Bri- 
tiſh antiquities, who appears to have taken great pains to point out the real tranſactions of Arthur, though a warm advocate 
for great part of his hiſtory, doth not roles to vouch for this tradition concerning him, See Whitak, Mancheſt. 4to ed. v. 
1. p. 31,-(;) The law with reſpe& to fealty continues the ſame as when lord Coke wrote; for it is not varied as I apprehend 
by the 12. Ch. 2. c. 24. or any other ſtatute made ſince his time. But it is no longer the pratice to exact the performance ot 
fealty. In the caſe of copyholders, it is become a thing of courſe on admitting them to enter a reſpite of fealty ; but with re- 
ſpe& to ſuch as hold by other tenures, it is never thought of. However it may not be amiſs to remember, that the title to 
fealty ſtill remains; that it is due from all tenants except tenants by frankalmoigne and ſuch as hold at will or by ſut- 
terance, and if required mult be iterated on every change of the lord, it differing in this reſpect from homage, which except 
in ſpecial caſes is only due once; that the receiving of it is at leaſt attended with the advantage of preſerving the memory of 
tenures, which though perhaps ſufficiently done in the caſe of copyhelds by the admittances and by the payment of fines and 
quit-rents and continual render of other ſervices, may be very neceſſary in caſes, where fealty is the only ſervice due; and lait- 
ly, that the law for compelling the performance of fealty has provided the remedy by diſtreſs, which is an inſeparable incident 
to all ſervices due by tenure, and in the cale of fealty cannot, as it is faid, be exceſſive. See ante 68. a. and Poſt 103. b. 104. 4 b. 
152. b. and Kitch, ed. 1592. fo. 70. b. and 131. b. 2. Inſt. 107. and 4. Co. 8. b. See further as tc teilty, Sulliv. Lect. 68. where the 
oath of fealty is learnedly commented upon, and the words fid-litas et ſacramentum in the Gloſſ. by Spelman and Du Freine.— 
(6) Mr. Madox in his Baron. Angl. 227. animadverts upon this ſection of Littleton z as to which tee note n. 2. of 64. 2. ante 


and the note at the end of this chapter of eſcuage Polt 74. b.—(7) In a former place, à doubt is exprelied as to the boon of 
c 


the preſent times, attributes the origin of the feudal eſtabliſhments principaliggto the northern nations, which in the ſourth and 
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Lib. 2. Of Eſcuage. Sect. 98. 69 


moitie dun fee de ſee, ought to be with Tc] Et tiel tenant (i) Mir. cp. 1. fea. 3. 

chivaler, covient effte the king twentie dayes; que tient ſon terre per 

aue le roy per 20 and he which holdeth ęſcuage tient per ſer- 

ours; et il, que tient his land by the fourth vice de chivaler. [4] For [4] 2. E. 3. 8. b. 19. E. 3. A- 
erre per le quart part of a knight's fee, as fealty is incident to ho- vowry :94- 26. H. 8. 1. a. 2. F. 


ſon F4 ma h Per quæ ſervic. 11. 43. E. 4. 
. . age, ſo homage and knights 3: Fer 9 „ 
art dun fee de chi- ought to be with the fereice be incident to efcus 12 b n , b. 


waler, covient eſte oue king ten dayes; and ſo and Monch rhe 7 4 

. . ces eſcua eth with the 
le roy per 10 jours; et he that hath more, reſt, 2 by eſ- 
I int que pluis, pluis, more, and he that hath cuage is a tenure by knights 


ſervice; but every tenant, 
et que meint meint. elle, leſſe | that holdeth by knights fer: (Pod. 13. U 
vice, holdeth not by eſcuage, as ſhall be ſaid hereafter(1). But note here the wiſedome of an- 
tiquity, le] Mawult enim princeps, domeſlicos quam flipendiarios hellicis apponere cafibus, that is, [+] Lib. rub, 
to be ſerved in his warres by his owne ſubjects, rather then by ſtipendary forainers, 


Un 7 ze de e rvice de chivaler. V] There is great diverſity of opinions concern- { f] g. Co. 122. in Lowe's caſe, 
ing the contents of a knight's fee, that is, how much land th to the livelyhood of a 
knight. For ſome ſay that a knight's tee conſiſteth of eight hides, and every hide contain- 
erh an hundred acres, and ſo a knight's fee ſhould containe 8-0 acres, Others fay, that a 
knight's fee containeth 680 acres, Others fay, that an oxgange of land containeth 15 acres, 
and eight oxgangs make a 1 by which account a plowland containes 120 acres; and 
that wirgata terræ, or a yar land, containeth 20 acres, But I hold, that a knight's tee, an hide 
or plowland, a yardland or N land, doe not containe any certaine number of acres (2); Vide 7. Co. 33. 34. Nevil's caſe, 
but a knight's fee is properly to eſteemed according to the qualitie, and not according to (8d. 128.) 
the quantity of the land, that 1s to ſay,by the value, and not by the content (3). And theretore 
it is very true, which Maſter Camden in his Britannia page 136, faith, wiz. Subſequenti tate 
ex cenſu ut colligitur fa#i fuerunt equites, Sc. And antiquity thought, that twenty pound land 
was cient to maintaine the degree of a knight, as appeareth in the ancient treatiſe De modo 
texendi Parliamentum(4) tempore regis Edw. filii regis Etheldredi, where it appeareth that comita- 
tes (to wit) an earledome, conftat ex wiginti feodus unius militis, quolibet frodo computato ad 
wiginti libratas ; baronia conftat ex 13 feodis, et 3 parte unins feodi militis (5) ſecundum computatio- 
nem prediflam ; unum feodum militis conflat ex terris ad valentiam 20l, Which antiquity I cite, 
for that it concurreth with the act of parliament, anzo 1, E. 2. de militibus (6) ; by which act 
Cenſus militaris the ſtate of a knight is meaſured by the value of xx owes per annum, and not -4 
any certaine content of acres ; and with this agreeth the ſtatute of W. 1. cap. 35, and F. N. B. 
ſol. 82. where twenty pound of land in ſocage is put in equipage of a knight's tee ; and this is 
the moſt reaſonable eſtimate, for one acre may be better than many others, ſo as he, which hath 
680 or 800 acres of ſome barren land, had not according to the ancient accouat a ſufficient re- 
venue to maintaine the degree of a knight, and he, which had a leſſe number of acres of ſome 
land of the value of xx pound per annum, had a ſufficient livelihood in thoſe dates for the main- (. Ro. Abr. grs. 516. F. N. B. 
tenance of a knight (7). So antiquity thought that zoo markes of land per annum was a com- 82. c) nes 
petent livelihood for a baron, and 400 pound per annum, ad ſuftinendum nomen et onus of an 
carle, and of late time 800 markes per annum of a marqueſle, and 800 pound fer annum 
of a duke; fo that their yearly revenue was eſtimated by the value and not by the content. 
And one plow land, carucata terra, or a hide of land, hida terre, (which is all one) is not of 
any certain content, but as much as a plough can by courſe of huſbandry plow in a yeare. And 
therewith agreeth Lambert werbo Hide, And a plowland may containe a meſſuage, wood, mea- 
dow, and paſture, becauſe that by them the plowmen and the cattell belonging to the plow are 
maintained. Vide Temps E. 1. tit. Briefe 800. 4. E. 3. 47. Pl. Com. in Hill and Grange's caſe, 
fol. 168. Jide 6. E. 3. fol. 42. and 39. H. b. 8. a. And venerable Beda calleth a plowland familiam 
a family; becauſe it containeth neceſſary things for the maintenance of a family. And Priſot well 
faith in 35. H. 6. fol. 29. that a plow may till more land in a yeare in one country than in another; 
and therefore it ſtands with reaſon, that a plowland ſhould be leſſe in one place than in an- 
other. 41. E. z tit. Fine 40. and 13 E. 3. Fine 67. A fine ſhall not be received de una wirgata te- 
re for the uncertainty, vide 39. H. 6. 8. But an acre of land is certaine by the ſtatute de terris 
menſurandis, Note allo (reader) that every plowland of ancient time was of theycarely value of 
tive nobles per annum, and this was the living of a plowman or yeoman; and ex duodecim 
carucat's conflabat unum feodum militis, which amount to 20 pound per annum, And this 
you may ſee Termino fpa/ch. anno 3. E. 1. Coram Rogero de Seyton et ſociis ſuis juſticiariis apud 
, e ms 
Ockam to which lord Coke ſo frequently refers. See ante 53. note 2, But on looking into the 3 of the Exchequer I find 
tlie paſſage here attributed to Ockam verbatim in the chapter guid fit ſcutagium, which lord Coke himſelf cites a little above in thi 
page; from which it ſeems very plain, that by Ockam's book lord Coke means that Dialogue, Mr. Madox, who firſt publiſhed 
the Dialogue of the Exchequer, thinks, that it was written or finiſhed ſoon after the 24th year of Hen. 2. and that, Richard 
biſhop of London, and ſon of Nigell, who was biſhop of Ely and treaſurer to Hen. 1. was the author ; and this opinion he ſupports. 
with his uſual learning and accuracy, See Diſſertat. Epil. ad fin. Mad. Hiſt, Exch. What was lord Coke's reaſon tor at- 
tributing this dialogue to Ockam, it is not eaſy to gueſs. Note, that there ſeems to be great confuſion in molt books, when 
the Black Bok the Red Book and the Dialogue of the Exchequer are mentioned; and this proceeds from the want of a ſettled diſ- 
Action between the three, Even bilhop Nicholſon, to whoſe labours all who ſtudy either our hiſtory or the antiquities of our 
laws are ſo greatly indebted, expreſſes himſelf with inaccuracy on the ſubje& of theſe three books. He writes, as if he took 
the Black Book and the Dialogue to be the ſame ; ſor writing of the former he ſays, Mr. Madox, who has given us a correct edition 
of this treatiſe, is of opinion that Richard Nigelli filius, &c. was the author: Nicholſ. Engl. Hiſtor. Libr. ad ed. p-215. But this is a 
miſconception ot Mr. Madox's words, the ſum of his account being, that the Dialogue is both in the Red and Black Book, but is 
only a part of each, and that, though Alexander de Swereford was compiler of the Red Book, not he, but Richard ſon of Nigel 
was author of the Dialcgue, As to the name of the compiler of the Black-Book, Mr. Madox is wholly filent. Another thing pro- 
per to mention is, that it ſeems uncertain whether the Black and Red Book are not in point of contents the ſame. Mr. Hearne, 
who firſt publiſhed a copy of the Black-Bok thinks, that they partly differ and partly agree in their contents, but he doth not write 
ue poſitively, or pretend to ſay, that he had ſeen the two originals in the exchequer, Hearn. Lib. Nig. ed. 1771, Præf. 15. 
to Mr, Madox, he is ſilent on the ſubject. 

(1) Se as to this Poſt 82. b.—(2) T. 21. E. 1. Rot. 26, Ebor. coram rege. Eight acres make an oxgang in the fields of Doncaſa 
fer. Hic fol. 5. a. Vid. Seld. Tit. Hon. pars 2. c. 5. , 4. In Cranfield 48 acres make a yard-land and 4 yard-lands make a hide ; 
ſo that exgang yard-land and hide or plough-land are altogether uncertain according to the diverſity of places. Hal. MSS.—See further 
infra and allo ante g. a. and note 11. there. In fol. 5. lord Hale gives the following note on the uncertainty of the word ox- 
gang. — Breve de una bovata mariſci is ill. 13. E. 3. Briefe 241. Hal. MSS, See infra a like caſe as to the uncertainty of wir. 
gata,—(;) Mr. Selden inſiſts, that a knight's fee was eſtimable, neither by the value nor the quantity of the land, but by the 
ler vices or number of knights reſerved. Seld; Tit. Hon; ad ed. part 2. c. 5. ſ. 26.—(4) See a note on this treatiſe Poſt 69, b.— 
(s) This notion of there being a certain number of knights fees in an bare Ford and barony is controverted by Mr. Selden ; and 
he cites inſtances of earldoms and baronies with a leſs as well as with a greater number than lord Coke mentions. Seld. Tit. Hon; 
24 ed. part 2. c. f. ſ. 26.—6(6) Lord Coke in another place obſerves, that the 1. E. 2: de militibus, though called a ſtatute, was 
ny a writ granted by the king in the time of parliament and therefore entred of record. 2. Inſt. 593—{7)Nota quoad preceptum 

militibus faciendis variatim ſe habet cenſus communis militaris- Omnes laici qui tenent integrum feodum militis fiant mi- 


lites 


aud fitth centuries over - run the weſtern part of the Roman * and at length out of its ruins formed the principal of the 
n various 


LT 8.0 : 
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Lib. 2. Cap. 3: Of Eſcuage. Sect. 95. 
Weſt. Ebor. Ro. 10. Radulphus de Normanvike petens in brevi de medio quer tur contra Luc ine 4 
Kyme, quod cum ipſa tencat de ipſo duas careciatas terra in Coning ſton per homagium et ſercy itinn 
militare, unde duodecim carucate terre faciunt unum feodum militis pro omni ſervitio, itſa diftring, 
ipſum ad faciendam ſeam ad curiam ſnam de Thorneton in Craven, Sc (1). . 
(Poſt. 76. a. 83. b.) And it is to be obſerved, that the reliefe of a knight and all above him which. be noble, is the 
n fourth part of their yearly revenue, as of a knight five pound, which is the fourth part of 20 
pound, So una baronia conſtat ex 13 Feodis militum et ds 3 parte unius feodi mili tis, which . 
mount to 400 markes, and therefore his reliefe is the fourth part of this, 27. 100-marke; 
and an earledome conſiſts of twenty knights fees, which amount to 400 pound (as before 
it appeareth by the ſaid ancient record de mpde tenend: parliamentum, &c(2).) and therefore his 
reliefe is 100 pound. And this alſo appeareth by the ſtatute of — Charta, cap. 2, and by 
the equity of this ſtatute, inſomuch as a marquiſdome, which conſiſts of the revenue of tuo 
baronies which amount to 800 markes, ſhall pay according to that juſt proportion for hi; 
reliefe 200 markes; and becauſe a dukedome conſiſts of the revenues of two-earledomes, 8. 
800 pound per annum, a duke ſhall pay 200 for a reliefe, which is alſo the fourth part of hu 
revenue ; and with this agree the records of the Exchequer, | | 
Note (reader) at the time of the making of the ſtatute of Magna _ 9. H. z. thee 
was not any duke, marqueſſe, or vicount in England, and therefore the ſtatute could nx 
make mention of them, and Edward the eldeſt ſonne of king E. 3. called the Black Prince 
was the firſt duke in England after the Conqueſt, and Robert earle of Oxford in the rei 
of R. 2. was the firſt marqueſle, Sic enim inter ones Angle in ſua Britannia teflater Can. 
den ubi ſupra. Et titulus Marchionis ſerius ad nos devenit, nec ante E. 2. tempora cuiquam del. 
tus; ille enim Robertum Vere Oxonie comitem delicias ſuas primmm Marchionem Dublinie defigna- 
vit, merumgue erat honoris nomen. Hac ille. And before the reigne of H. 6. there was not um 
viſcount, Sic enim idem author ubi ſupra aſſerit. Poſt comites vicecomites ordine Sequunty, 
Viſcounts nos vocamus, Hac wetus officit ſed nova dignitatis appellatio, et II. 6. tempore ad ng; 
primum audita. Hac ille, Et domi uus de Bello monte was the firſt viſcount created by king H. 
6. VideCafſianeum in gloria mundi parte 4. confid. 55. that this dignity ot a viſcount is of grea 
antiquity in other realines. | | 
4. H. 4. 9. 31. Af. 30. 26. All. Braclon lib. 2. 36. Item. ſunt queedam ſervitia, que dicuntur forinſica, gu ſunt in c 
66. 27. All. 52. 8, E. 3. 154+ de feoffamentis ea preſſa et nominata, et 4 tdeo dici poſſunt forinſeca, qu 'a pertinent ad dominn ve. 
gem, et non ad dominum capitalem, nifi cum ae peſſona profettus Fuerit in ſervitio, wel uf 
cum pro ſerwitio ſuo ſatisfecerit domino regi, Sc. : 
2. F. 3. 29. 11. H. 4. 7. F. N. Voyage Royal. A voyage royall is not onely, when the king himſelſe goeth to 


B. 28. b. & 83.8 3. H. 4.16. warre, as Littleton here faith, but alſo when his lieutenant or deputy of his lieutenant 99. 
28. H. 6. 1. b. 39. H. 6. 38. 6. , . 2 *. xr” 9 
R. 2. Protection 46. 19. R. 2, eth. And what ſhall be ſaid a voyage roy all ſhall be adjudged in this caſe by the judges « 
Gard. 165. 17.H. 6. Protect. 56, the common law as an incident to eſcuage, and not by the conitable and marſhall, or ai 


7. E. 4. 27. 11. H. 4. 7. 3-H. other: et fic de fimilibus. 


4. 16. i There is alſo another kind of voyage royall, 20. when one goeth with the king's daughter 
2 . by B. 84. f. 2. Ro. Abr. beyond ſea to be maried, &c. for ſuch a voyage is tor the good of the whole realme, (tor more 


profit for the realme cahnot be then to make alliance with another nation) ; but of this voyage 
royall Littleton ſpeaketh not here, but onely ot the voyage royall to warre ; fo as there is 8 
voyage royall of warre, and a voyage royalf of peace and amity, And it is to be obſerved 
that he that holdeth by caſtle gard or cornage holdeth by knights ſervice, and yet he tal 
pay no eſcuage, becauſe he holdeth not to goe with the King to warre (3), 


L;b, Rub. in Scace. 47. 48. 19- En E/c oce * InScotiam, this is put but for an example, for if the tenure be to goe it 
R. 2, Gard. 95. 6. R. 2. Protec- Walliam, Hiberniam, Faſconiam, Pictaviam, Oc. it is all one. See an ancient record, Act. & 
tion 46. 6. H. 3. Avowty 242. finibrs Termino Mich, 11. E. 2. Sir Rich. Roeckeſley knight did hold lands at Seaton by ſer- 
Vide Rot. Clauſ. 8. H. 3. & Fin. jeanty to be Vantrarits Regis, that is to be the king's fore - ſoot-· man when the king went into 
— = 2 rt er Gaſcoigne, donc peruſus uit pari ſolutarum precii 4 d. that is, untill he had worne out a paire 
in Walliam. memb. 30. & ante Of ſhoves of the price of ſoure pence. And this ſervice, being admitted to be performed when 
Clau{,b. H. 3. memb, 3. the king went to Gaſcoigne to make warre, is knights ſervice, 


11 que tient per un fee de ſervice de chivalier covient ge ove le roy per 


40 Jours. But this is to be underſtood of a tenant that holdeth of the king immediately; 
for every man is bound by his tenure to defend his lord, and both he and his lord the king 
and his country; and therefore if the lord goeth not, his tenant is excuſed, But yet ut thz 

tenant peravaile goeth with the king, it excuſeth all the meſnes. 
And it is to be obſerved, that for every pound of the ancient value of a knight's fee accoun- 
ting twenty pound land, the tenant muſt goe with the king two dayes, which commeth jut 
Magna Charta cap. 37. Fleta lib. to 40 dayes for a whole knight's tec, By the ſtatute of Magna Charta it is provided, that fle- 
Cap. 60. tagium de cater? capiatur ficut capi conſuevit tempore Hen, regis avi noftri, Scet. 
lites. x. pars Clauſ. 9. H. 3. m. 24. dorſ. Clauſ. 16. H. 3. m. 4 dorſo. Poſtea fiant milites, qui habent 15 /. per annum vel fco- 
dum militis. Rotulo reſpect. militiæ go. H. 3. tempore E. 1. Qui habent viginti librant, fiant milites rot. hundredi 4. E. t. 
Et fic continuavit uſque 2. E. 2. et poſtea. Sed demum qui habent 40. librat. terre fiant milites. Clavul. 6. E. +. m. 27. Ft 
ſic continuavit uſque 17. regis Caroli, Vid. Rot. Parl. 18. H. 6: n. 43. 28. H. 6. n. 12. and vid. Clauſ. 6. E. 2. m. 27. 19 E. 2. . 
9. E. 3. m. 17.— Hal. MSS. — Before and in the time of Charles the firit it was apprebended, that the king might law full; 
compel all men, who were of full age and ſeiſed of lands to the value of 30 l. a year, either to take upon them the order of 
knighthood, or to pay fines for being excuſed. An attempt to exerciſe this power, which lord Coke himſelf allows to have 
been a prerogative of the crown, was one of the many expedients, uſed by that untortunate prince to raile a revenue without 
the aid of parliamenty and it terminated accordingly, for it was the occaſion of a ſtatute, which provided againſt the future 
exerciſe of any ſuch power. See 16. Cha. 1. c. 20. 2. Init, 593, Blackſt. Comment. ed. 5. v. 1. P. 404. and v. 2. p. 61. and Bar- 

ringt. Ant. Stat. ad ed. 144. 

(i) 4. E. a. Avowry 200. Viginti virgatæ terre faciunt unum feodum militis. M. 13. & 14. E. 1. Rot. 17 Clouc. Quadraginta 
carucat. terr# faciunt unum feodum militis. 8. E. 3. 49. Duodecim caruca et dux hovatæ terte faciunt unum feodum milttis. 
Vid. apud Math. Paris in Vitis 23 abbatum fol. 131. Abbas Sancti Albani debet regi ſex milites. Et ibi recenſentur numeti 
hidarum ad quodlibet feodum militis. Alibi quinque, alibi ſex, alibi ſeptem hid faciunt teodum militis. Hal. MSS.—vre 
further as to the contents of a knight's fee, Poſt 76. a. and 83. b. and 2. Inſt. 5g6.—(2) Vide Seld. Tit. Hon. parte 2. c 5. { 26. ubi 
authoritas authoris libri modi tenendi parl. et iſta opinio de certa propertione annui valoris feodi militaris, baroniz, ct comita— 
tus, optime refutantur. Vid. infra $3. b. Hal. MSS.—The modus tenendi parhamentum, according to the title as given in lord 
Coke's preface to his ninth book of Reports, imports to be an account of the manner ot holding the Englith parliaments In 
the time of Edward the Con feſlor, and that it was approved of by the firit William, and conformed to in his time and in that 
of his ſucceſſors. To this modus lord Coke frequently refers as to a molt undoubtedly genuine piece of antiquity ; and in his 
fourth Inſtitute he tells us, that Henry the Second after having conquered licland tent a tranſcript of this wedus into that 
country as a model for parliaments there; and that in the reign of Hen. 4. this tranicript, which is known by the name of the 
Iriſi modus, fell into the hands of Sir Chriſtopher Preſton, and was then exemplified by inſpeximus under the great ſeal of lie- 
land. But notwithſtanding all this, the reaſons of Mr. delden and Mr. Pryn, of u hom the former ſuppoſes it to have ber? 
ah impoſture of the time of E dward the Thud, and the latter makes it an invention as late as the 31. H. 6. ſcem to furniſh un- 
ſurmountable objections ag ainft the authority of the Englyb medus; and fo convinced of their force was an able advocate for 
the exiſtence of the commons as a conſtituent part of parliameat before the 49. Hen. 3. that be candidly gives up its an- 
tiquity, though if it could have been defended, it would have decided the controverly in bis tavour, for it expreſsſy mentions 
citizens and burgeſſes as well as knights of the ſhire. See 4. Inſt. 12. Seld. Tit. Hon. 2d ed, part 2. c. 6.1, 26, Pryn on 4. Toft. 1. 
and Tyrr, Biblioth. Polit. 270. 406. However Dr. Dopping bifkop of Meath, who in 1692 fit publiſhed the 1r: modas, fechly 
endeavours to defend the antiquity of the ſuppoſed tranſcript in the time of Hen. 2. and two other writers detervedly of gr-** 
credit ſeem inclined the ſame way. See Molyn. Caſe of Ireland and Harr. Edit. of Ware's Hiſt. and Antiq. of liel. $4. Mr. 
delden mentions, that in bis time there were many copies of the Engliſh meds ; but 1 am not aware, that any one is in print. 
As to lord Coke's account of the computation of reliefs by the yearly revenue, which lord Hale obſerves to have been alſo fe- 
tuted by Selden, fee Poſt 83. b.—(3) Vid. Sæpiſſime temporibus H. 2. R. 1. Johann. Ii. 3. 1. E. 2. Scutagium pro excicitu £55 
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val ious Hates and governments, into which we now ſee Europe divided. Many 1eatons might be adduced in favour of this 
Sunne, 
> 


Lib. 2. 


| 7 7 ES il appiert 
per les plees et 


arguments faits en 
4 . plee ſur briefe 
de detinue de un e- 
cript obligatorie port 
2 H. Gray, T. 

E. 3. que ne be- 
eigne @ celuy, que 
tient per eſcuage, de 
aler oue le roy luy 
meſme, ſil vpile trover 
un auter perſon able 
pur luy convenable- 
ment array per le 
guerre, de aler ove le 
roy. Et ceoſemble ęſtre 
ban reaſon. Car poit 
eftre,queceluy que tient 
- 25 ſervices eſt 
languifhant, I int que 
il ne poit aler ne chi- 
vaucher, Et auxy un 
abbe, ou auter home 
de religion, ou feme 
fole, que tient per tiels 
ſervices, ne doit en 
tiel cas aler en pro- 
per perſon, Et Sir 
V. Herle, adonque 
chrefe juſtice de com- 
mon bank, diſoit en 
tie] plee, que eſcuage 
ne ſerra graunt mes 
lou le roy alaſt luy 
meſme en ſon proper 
perſon. Et fuiſt de- 
murre en judgement 
en meſme le plee, le 
quel les xl. jours ſer- 
ront accompts de le 
primer jour del mu- 


in Ireland, Wales, Poiftou, Bretagne, Normandy, Gaſceay, Sc. though territories of the king. Quoad eſcuage nota. 


Of Eſcuage. 
Sect. 96. 


UT it appeareth 
i by the pleas and 
arguments made in a 
plea upon a, writ of 
detinue of a writing 
obligatorie brought by 
one H. Gray, T. 7. E. 
3 that it 1s not need- 
ull for him, which hol- 
deth by eſcuage, to 
goe himſelfe with the 
king, if he will finde 
another able perſon 
for him conveniently 
arrayed for the . warre 
to goe with the king. 
And this ſeemeth to 
be good reaſon. For it 
may be, that he which 
holdeth by ſuch ſervi- 
ces is languiſhing, ſo as 
he can neither go nor 
ride. And alſo an 
abbot or other man 
of religion, or a feme 
fole, which hold by 
ſuch ſervices, ought 
not in ſuch caſe to goe 
in properperſon. And 
Sir William Herle then 


chiefe juſtice of the 
common place ſaid in 


this plea, that eſcuage 
ſhall not be granted 
but where the king 
goes himſelfe in his 
proper perſon. And it 
was demurred in judg- 
ment in the ſame plea, 
whither the 40 dayes 
ſhould be accounted 
from the firſt day of 


Sect. 95. 


the firſt booke at lar 


R. 7. E. 3. xe. This is T. 7. 


' 
that our author hath cited, (9. Co. 1 30. 2. Ro, Abr. 509.) 


And it is to be obſerved, that 
this point is not debated in the 
ſaid booke, but onely it is there 
admitted, and yet is good au- 
thority in law; for our author 
ſaith, that it appeareth by this 
booke. Now both by Little- 
ton himſelte, and by the booke 
of 7, E. 3. it is apparant, that 
albeit the tenure 1s, that he 
which holdeth .by a whole 
knight's fee ought to be with 
the king, &c. to do a corporall 
ſervice, yet he may finde an- 
other able mantodo it for him, 


By the ſtatute of Magna (4- Co. 88.) 


Charta, cap. 20. it is provided, 
that no knight, that holdeth 
by caſtle-gard, ſhall be di- 
ſtreyned to give money for the 
keeping of the caſtle, $7 ip/e 
eam facere woluerit in propria 
perſona ſua, wel per alium pro- 


bum hominem faciet, fiipſe eam 


Facere non poſfit proper rationa- 


bilem canſam, | 
Some have thought, that 
he that holds by eſeuage is 
taken by the equity of this 
ſtatute that ſpeaketh onely of 
caſtle-gard, But it is holden, 
that this ſtatute is but an af- 
firmance of the common law. 
For where that a& faith, 
( * rationabilem carſam) 
that reaſonable cauſe is re- 
ferred to the tenant's own 
diſcretion and choyce, and the 
cauſe is not materiall or ifſu- 


(6, Co. 20) 


able no more then in the caſe © 


that Littleton here putteth, as 
hereatter appeareth, And I 
would adviie our ſtudent, 
that when he ſhall be enabled 
and armed to ſet upon the 
yeare bookes, or reports of 
law, that he be furniſhed 
with all the whole courſe of 
the law, that when he hear- 
eth a caſe vouched and apply- 


ed either in Weſtminſter hall, 


(where it is neceſſary for 
him to be a diligent hearer, 
and obſerver of caſes of law) 
or at readings or other exerci, 
ſes of learning, he may finde 
out and read the caſe ſo —_— 

ea ; 


E. 3 fol. 29. 


Though in ſome 


caſe; the ſubject was chargeable for deſence of the realm, yet clearly for foreign invaſion none were chargeable but by tenure, and there- 
fere ſer vice of chivalry was called forinſecum ſervitium. Rot. Parl. 20. E. 3 . 13. 21. E. 3. u. 16. 44. 25. E. 3. . 23. f. R. 2. 
3. 67. Cc. 1. H. 5. u. 17. 5. H. 5. pars 2. 1. 9. The firfl thing requijite to eſcuage was the proclamation and ſummons of ſervice, 
which prefixed the day and place of rendeſuous of the army, and commanded the lords, &c. nominatim and others by proclamation 
quod ad diem et locum veniant ad regem cum equis et armis et toto ſervitio regi debito, which is called ſummonitio ſervitii 
vel lummonitio exercitus. Clauſ. 1. E. 2. m. 2. Clauſ. 3. E. 2. m. 1. Clauſ. 7. E. 2. m. 14 et ſæpiſſime alibi. Vide pro ſcutagiis 
captis occaſione diverſarum expeditionum. Tempore H. 2. ſcutagium bis aſſeſſum ante annum quintum, tertium ſcutagium 
7. H. 2. proexercitu Tholoſz duas marcas, quartum pro eodem exercitu unam marcam, quintum 18. H. 2. pro exercitu Hi- 
miz 208. ſextum pro exercitu Galloway 20s. Tempore Richardi primi, primum ſcutagium pro exercitu Walliz anno ſe- 
cundo ad 208, ſecundum anno ſexto ad 2086. pro quolibet feodo pro redemptione regis, tertium 8. R. 1. pro exercitu Norman- 
niz ad 208. Tempore Johannis anno primo ſcutagium aſſeſſum ad duas marcas, ſecundum anno tertio pro exercitu Norman - 
ma ad duas marcas, tertium conſimile pro conſimili, quartum conſimile pro conſimili, quintum conſimile pro conſimili, ſex- 
tum conſimile pro conſimili, ſeptimum conſimile, octavum anno duodecimo regis pro Hibernia duas marcas, nonum anno 
mo tertio pro exercitu Walliz ad duas marcas, decimum pro exercitu Scotiæ, undecimum anno decimo ſexto Johannis 
pro 


* 


opinion, and to evince that purſuing the hiſtory of theſe nations from their firſt ſucceſsful irrvptions into the Roman empire ; 


Lib. 2. Cap. 3. Of Eſcuage. Sect. 96. 


ed; we that will * * er de hoſt le roy the muſter of the 
it in his memory, and be to . 3 

him as good as an expoſition Jai? per les com- king's hoſt made by 
of that caſe, But that muſt mond ef per comman- the Commons and by 


not hinder his timely and or- | | ; 
„„ dement le roy, ou de the commandement of 


cuſes ſet apart) he muſt bind la Jour gue le roy the king, or from the 
himſelte unto; for there be two primes entra en Ehe day that the king firſt 


hi b ded by hi , 
3 = 4 Pros coce. Ideo quære de entred into Scotland, 


poftera leftio, and prepropera hoc, (1) Therefore 11quir e of 
praxis. But let us now heare this 
what our author will ſay. e 


Et ceo ſemble bone reaſon, &c. Here Littleton ſheweth three reaſons wherefure 
the tenant ſhould not be conſtrained to doe his ſervice in perſon. 

Firſt, it may be the tenant is ſicke, ſo as he is neither able to goe nor ride. And ever ſuch 
conſtruction muſt be made in matters concerning the defence ofthe realme or common 
as the ſame may be effected and performed. To the former diſability may be added where a 
corporation aggregate of many, as deane and chapter, maior and cominonalty, &c. or an 
infant being a purchaſer, for theſe alſo muſt finde an able man. But it may be object 
that in theſe particular caſes the tenant might finde a man, but not when he himſelfe is able 
without all excuſe or impediment, To this it is anſwered, that Sapieus incipit à fine. And 
the end of this ſervice is for detence of the realme, and fo it be done by an able and ſufficient 
man, the end is effected. 

Secondly, ſceing there are ſo many juſt excuſes of the tenant, it were dangerous, and tend. 
ing to the hindrance of the ſervice, if theſe excuſes ſhould be iſſuable, Malta in jure commun 
contra rationem diſputandi pro communi utilitate introdutta ſunt. 

Laſtly, both Littleton, and the booke in the ſeventh of Edward the Third, giveth the te. 
nant power, without any cauſe to be ſhewed, to finde an able and ſufficient man, and oſten- 
times ſura prblica ex privato promiſcue decidi non debent. 

Un abbe ou au er home de religion. Note, that if the king had given lands t 
(Pot, 99. a.) an abbot and his ſucceſſors to hold by knights ſervice, this had beene good, and the abbot 
ſhould doe homage and find a man, &c. or pay eſcuage, but there was no ward{hip or 
reliete or other incident belonging thereunto. And though the law faith, that this was a 
mortmaine, that is, that they held faſt their inheritances, yet it the abbot, with the aſſent 
of his covent, had conveyed the land to a naturall man and his heires, now wardſhip and 
reliete and other incidents belonged of common right to the tenure. And fo it is, if the king 
give lands to a maior and communalty and their ſucceſſors, to be holden by Knights 
ſervice, in this caſe the patentecs (as hath beene faid) ſhall doe no homage, neither ſhall 
there be any wardſhip or reliete, onely they alſo ſhall find a man, &c. or pay eſcuage. But 
if they couvey over the lands to any naturall man and his heires, now homage, ward, mar- 
riage, and reliete, and other incidents belong hereunto, And yet this poſſibility was remots 
potentia; but the reaſon hereot is, Ceſſante ratione legis ceſſat ipſa lex, the reaſon of the immu- 
nity was in reſpect of the body politique, which by the conveyance over ceaſeth, which is 
worthy of the obſervation, 

And it is to be obſerved, that every biſhop in England hath a baronie (2), and that barony is 
holden of the king ix capite, and yet the king can neither have wardſhip or relief. 

If two joyntenants be of land holden by knights ſervice, if one goeth with the king, it ſuf- 
ficeth tor both, and both of them cannot be compelled to goe, for by their tenure one man is 
onely to goe. 

6 U. 3. Avowry 242. F. N. B. It the N peravaile goeth, it diſchargeth the meſne; for one tenancy ſhall pay but one 
$3. 34. eſcuage. RE 
Ou auter home de religion. Here this word (religion) is taken largely, iz. not 
onely for regular, or dead perſons, as abbots, monkes, or the like, but for ſecular perſons 
alſo, as biſhops, parſons, vicars, and the like; for neither of them arc bound to goe in pro- 
per perſon, For nemo militans Deo implicetur ſecularibus negotits. 


Languiſbant So it may be ſaid of an ideot, a mad man, a leper, a man may med, 
blind, deate, of decrepit age, or the like. 


Ou fem ſole. Seeing that a fem ſole, that cannot performe rs . ſervice, ＋ 


ſerve by deputy, it may be demanded wherefore an heire male being within the age of 21 
| yeares 


pro exercitu Bretaniz ad tres marcas ſed non ſolutum. Nota temporibus Henrici tertii ſcutagium Ludowici duas marcas anno 
ſecundo, Byham 108. anno quinto, Montegomery duas matrcas anno octavo, Bedford duas marcas anno octavo, Kerry duas 
marcas anno decimo tertio, Bretanny 408. anno decimo quarto, Piftaviz 40s. anno decimo quinto, Elam 20s. anno decim® 
ſexto, Gaſcoigny 40s. anno viceſſimo ſecundo, Guyen 408. anno viceflimo nono, Walliz 40 8. anno quadrageſimo ſecundo. 
Hal. MSS. For a more particular account of the ſcutages aſſeſſed in the ſeveral reigns mentioned by lord Hale, ſee Mad, His, 
Excheq, chap. 16. where the whole ſubject of eſcuage is fully explained from the records, See alſo Poſt 72. a. and b. 


(1) Mr. Madox obſerves, that Sir William Herle's poſition, that eſcuage ſhould not be granted but where the king goes ta 
the war in perſon, is fallacious. Mad. Baron, Angl. 226. 


(2) Lord chief juſtice Hale, in a manuſcript treatiſe on the Jura Corone, gives it as his opinion, that the biſhops do not 
hold their poſſeffions per baroniam, and that they fit in the houſe of peers by cuffom and uſage, and not as barons by tenur?- 
But the propriety of this doctrine has been ably controverted by a writer of very great eminence now living. See Warburt- 
Alliance between Church and State, 4th edit. 149. 


—— 


is the only true way of exploring the ſource of the feudal inſtitutions; but this is not the place for a minute diſcyſGon 65 2 ; 
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may not ſerve alſo by deputie, being not able to ſerve himſelfe. 
To this it is anſwered, that in caſes of minoritie, all is one to both ſexes, viz. if the heire e 
male be at the death of the anceſtor under the age of one and twenty, or the heire female un- 
der the age of 14 they can make no deputy, but the lord ſhall have wardſhip as an incident 
to the tenure : therefore Littleton is here to be underſtood of a feme ſole of full age, and 
ſeiſed of land holden by knights ſervice either by purchaſe or deſcent, 


Covenablement arraie pur le guerre. So as here are foure things to be ob- 
ed. 
_ (as hath been ſaid) that he may find another, 
Secondly, that he that is found mult be an able perſon. 
Thirdly, he muſt be armed at the coſts and charge of the tenant, and herein is to be noted, 
Auod non definitur in jure, with what manner of armor the ſouldier ſhall be arrayed with, for 
time place and occaſion doe alter the manner and kind of the armour (1). 
Fourthly, he muſt have ſuch armor, as ſhall be neceſſary, and ſo appointed in readineſſe. 
Ferdruit is a Saxon word et fignificat quictanciam murdri in exercitu. orſcott is an old Eng- Fleta lib, . cap. 42. 
lit word and fignifieth /iberum efſe de oneribus armorum, 
It is truly ſaid, guod miles hac tria curare debet, corpus ut validiſimum et perniciſimum habeat, Livius. 
arma apta ad ſubita imperia, cetera Deo et imperatori cure eſſe. 
Sapiens non ſemper it uno gradu, ſed una via, non ſe mutat ſed aptat. Dui ſecundos optat even- Vegetius, 
tus, dimicet arte non caſu. In omni conflictu non tam prodefl multitudo, quam wirtus. 
Ef optimi ducis ſcire et wincere, et cedere prudenter tempori, Multum poteft in rebus humanis Polibius. 
occaſio, plurimum in bellicis. : 
Quid tam neceſſarium eft, quam tenere ſemper arma, quibus tectus efſe. poſſis, But I will take my Vegetiue, 
leave of theſe excellent authors ot art military, and reterre them to thoſe that proſeſſe the ſame, 
and will returne to Littleton, 


Muſter l findethis word in the ſtatute of 18. H. 6, cap. 19. and the ancient military 

order is worthy of obſervation ; for before and long after that ſtatute, when the king was to 
be ſerved with ſouldiers for his warre, a knight or eſquire of the country, that had re- 
venues farmors and tenants, would covenant with the king, by indenture inrolled in the ex- 
chequer, to ſerve the king for ſuch a terme with ſo many men (ſpecially named in a liſt) in 
his warre, &c. an excellent inſtitution. that they ſhould ſerve under him, whom they knew 
and honoured, and with whom they muit live at their returne Theſe men being muſtered 
before the King's commiſſioners, and receiving any part of their wages, and their names ſo 
recorded, it they atter departed from their captaine within the terme contrary to the forme 
of that ſtatute, it was felony, But now that ſtatute is of no force; becauſe that ancient (3. Inft. 86. Cro. Cha. 55.) 
and excellent torme of military courſe is altogether antiquated : but later ſtatutes have provided 6. Co. 27. the ſouldiers cate, 
tor that miſchiefe. | 

To muſter is to make a ſhew of ſouldiers well armed and trained before the king's com- 
miſſioners in ſome open field. Ct oftendentes præludunt prælio. In Latine it is cenſere, ſeu 
loftrare exercitum. 

By the law before the conqueſt muſters and ſhewing of armour ſhould be uno coder die per Lamb. fo, 135. b. 
univerſum regnum, ne aligu i poſſint arma familiaribus et notis accommodare, nec ifi illa mutuo ac- 
cipere, ac juſtitiam domini regis defraudare, et dominum regem et regnum offendere. 

Concerning the point in law, demurred in judgement, in the ſeveath of Edward the third, 
here mentioned by our author, the law accounteth the beginning of the tortie dayes after the 
king entreth into the foreine nation; for then the war beginneth, and till he come there, he 


and his hoſt are ſaid to goe towards the warre, and no militarie ſervice is to be done till the 
king and his hoſt come thither. 


Sir William Herle. A famous lawyer conſtituted cheife juſtice of the Common 
Pleas by letters patent dated, 2 die Martii anno 5. E. 3. It appeareth by Littleton, and b 
the record, that he was a knight, againſt the conceit of thoſe, that thinke, that the chiete juſ- 
nices of the court of Common Pleas were not knighted till long after. 

Our ſtudent thall obſerve, that the knowledge of the law is like a deepe well, out of which 
each man draweth according to the ſtrength of his underſtanding, He that reacheth deepeſt, 
he ſeeth the amiable, and admirable ſecrets of the law, wherein, I aſſure you, the ſages of the 
law in former times, (whereof Sir William Herle was a principall one) have had the deepeſt 
| reach, And as the bucket in the depth is eafily drawne to the uppermoſt part of the water, 

(tor ullum elementum in ſuo . loco eft grave) but take it from the water, it cannot be 
drawne up but with great difficultie; ſo albeit beginnings of this ſtudy ſeem difficult, yet when 
the profeſſor of the law can dive into the depth, it is delightfull, eaſie, and without any heavy 
burthen, ſo long as he keepe himſelſe in his owne proper element. 

| uſtice. 
(1) Vide pro aſſiſa armorum.— 27. H. 2. Quicunque habet feodum unius militis, ſu loricam eaſſidem clipeum et lan- 
cam. Quicunque liber laicus habuerit in cata lo vel reditu ad valentiam ſexdecim marcarum, habeat loricam lanceam cli- 
peum et caſſidem. Quicunque liber laic us habuerit in catallo ad valentiam decem marcarum, habeat halbergellum et cape- 
let ler ri et lanceam. Omnes burgenſes, et tota communia liberoram hominum, habeant wanbais, et capelet ferri, et lanceam, 
Ein quis hæc arma habens obierit, arma ſua remaneant beredi ; et fiat inquiſitio de his, qui has habent facultates, et faciant 
dus jurare ad iſta arma habenda et ad ea tenenda in ſervitio regis, Hoveden 614. This affiſe continued till the time of king 
feln, and then was a little altered. And this affiſe made in the time of king John vas repeated and again commanded, and men were 
cmpelled to be javorn to it. Claul, 14. H 3. m. 5. doro. Commiſſioners avere aſſig ned to cauſe men to be ſworn and aſſiſed to arms, 
aq ware ſevorn in the time of king John, in this form. Quiſquis habet feodum militis integrum, habeat loricam; qui habet 
d:midium teodi militis, habeat haubergellum; qui habet catalla ad valentiam quindecim marcarum, habeat loricam ; qui 
habet catalla ad valentiam decem marcarum, habeat haubergellum z qui habet catalla ad valentiam decem librarum, habeat 
capellum ferreum perpunctum et lanceam ; qui habet ad valentiam viginti ſolidorum, habeat arcum et Ggittas. In qualibet 
vilia fit and conſtabularius, in quolibet burgo plures, ad quorum ſummonitionem omnes ad arma jurati in warda ſua conve- 
nant ad imbreviandum diſtincte nomina et arma ſingulorum, ita quod finguli habeant prompta ſua arma ad defenfionem reg- 
nm. This affiſe, as it ſeems, continued till the 26. of Hen. 3. * and then another aſiſe was ordained. In Clauſ. 26. Hen. Js 
Pars 2. m. 10. many articles are ordained, which differ little from the flatute of Winton. Amongft others there is this article. Singuli 
Vicecomes, cum duobus militibus ad hoc aſſignatis, faciant cives, burgenſes, liberos homines, villanos, et alios e wre 


— es 


1v extevlive and ditlicult.— — It is necefſary to poltpone the concluſion of this note, as alſo note 3. of 64. a. to another 


place, on account ot the length of the note rom lord Hale's MSS. concerning the ie of arms, They ſhall be given at the 
*us oi the Chapter of knights ſervice, 
Oo 
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Glanyile lib, 2. cap, 6, &c, Juſtice, In Glanvil he is called jaftitia in ip/o abfrafle, as it were juſtice itſelfe. 
dd ion remaines ſtill in Englith and Fa. to put them in mind of theit duti- 
2 functions. But now in legall Latin they are called jnHiciarii tanfnam jufti in concreto, and 

ey are called ju/ticiarii de banco, Wc, and never jadices de bancs, &c. 

Comon banke. Baule is a Saxon word, and fignifieth a bench or high feat, or a tri. 
bunall, and is properly applyed to the juſtices of the court of Common Pleas, becauſe the 
juſtices of that court ſet there as in a certaine place : for all writs returnable into that 
court are coram juſticiariis naſtris apud Weſimon. or any other certaine place where the 
court ſet; and legall records tearme them ju/ticiarii de banco, But writs returnable into 
the court called the King's Bench are coram nobis (i. rege) uhicungue Fuerimus in Anglia; 
and all judiciall records here are ſtiled coram rege. But for diſtinction ſake it is called 
the King's Bench; both becauſe the records of that court are ſtiled (as hath beene ſays) 

26. Af. p. 24. 4. E. 3. fo. 19. coram rege, and becauſe kings in former times have often perſonally ſet there (1). Forthe 
Brafton lib. 3. fol. 105. b. Brit» antiqui of the court of Common Pleas they erre, that hold that before the ſtatute of 
ton fol. 1. & 2, Fleta lib, 2. cap. Macha Charta there was no court of Common Pleas, but had his creation by or after that 
* a6. tes 3 charter ; for the learned know, that in the ſixe and twentieth yeare of Edward the Third, 
to the third part of my Reports, the abbot of B, in a writ of aſſize brought before the juſtices in Eire claimed conuſanc 
and to have writs of aſſize, and other originall writs out of the king's court by preſcription, 
time out of mind of man, in the raignes of Saint Edmond, and Saint Edward the Conte. 
ſor before the conqueſt. And on the behalfe of the abbot were ſhewed divers allowances 
thereof in former times in the kings courts, and that King Henry the firſt confirmed their 
uſages, and that they ſhould have conuſance of _ ſo that the juſtices of the one bench 
or the other ſhould not intermeddle. And the ſtatute of Magna Charta erecteth no coun, 
but giveth direction for the proper juriſdiction thereof in theſe words. Commania placita 
non ſequantur curiam noftram, ſed tencantur in aliguo certo loco, And properly the ſtature 
Faith, von /tqnantur, for that the king's bench did in thoſe dayes follow the king »bicengue fe- 
erit in Anglia, and therefore enacteth that Common Pleas ſhould be holden in a court re- 
dent It a certaine place. In the next chapter of Magna Charta (made at one and the fame 
Mirror cap. g. ſect. 2. Fleta lib, time) it is — ; Er tu, que per rofulem (5. juſticlarlos et itinerantes) propter difficultatem al. 
2. cap. 54- quorum articaloram terminari non polſunt, referantur ad jufticiarios naſtro de banco, et ibi term.. 
nentur. And in the next to that, 4% de ultima praſeutatioue ſemper capiantur coram juſlicia- 
ii fe Banco, et ibi terminentur. Therefore it maniteſtly appeareth, that at the making of the 
ſtatute of Magna Charta there were ;xficiarii de banco, which all men conteſſe to be the court 
of Common Pleas. And therefore that court was not erected by ot after that ſtatute (2). For 
the authority of this court, it is evident by that which hath beehe ſaid, that it hath juriſdic- 
tion of all Common Pleas. But let us returne to Littleton, 


(Doc. Pla. 115. 5. Co. 104.) Demurre en judgement. A demurrer commeth of the Latine word demorari to 
abide ; and therefore he, which demurreth in law, is ſaid, he that abideth in law. Mocatur 
or demoratur in lege. Whenſoever the councill learned of the party is of opinion, that the 
count or plea ot the adverſe party is inſufficient in law, then he demurreth or abideth in 
law, and referreth the ſame to the judgement of the court, and therefore well faith Littleton 

{5- Co. 69. Hob. 164.) here, demurre en judgement, the words of a demurrer being gia narratio, Wc, materiaque in 
cadem contenta mins ſufficiens in lege exiflit, Sc. and fo of a plea, ria plaritum, Cr. matc- 
riaque in eodem contenta minus ſuffeciens in lege exiſtit, We, unde pre defectu ſufficientis narratio« 
nis five placiti, c. petit judiciumy, . But if the plea be ſufhcient in law, and the matter of 
fact be talſe, then the —— partie taketh iſſue thereupon, and that 18 tryed by a jury ; tor 
matters in law are decided by the judges, and matters in fact by juries, as elſewhere is ſaid 
more at large. 

Now as there is no iſſue upon the fact, but when it is joyned betweene the parties, ſo there 
is no demurrer in law, but when it is joyned; and therefore when a demurrer is offered by 
the one party as 18 aforefaid, the adverſe party Joyneth with him, (for example) ſaith, g 
placitum prediflum, &. materiague in codem contenta Bonum et ſufficiens in lege he, 
ec. et petit judicium, and thereupon the demurrer is ſaid to be joy ned, and then the caſe is 
argued by councell learned of both fides; and if the poynts be difficult, then it is argued 
openly by the judges of that court, and if they or the greater part concurre in opinion, ac- 
cordingly judgement is given; and if the court be equally divided, or conceive great 

Vid. Bra, lib. 5. fo. 352-b. doubt o* the caſe, then may they adjourne it into the exchequer chamber, where the 

; caſe ſhall be argued by all the judges of England, where if the judges ſhall be equally 

* . cap. 5 . i. divided, then (it none of them change their opinion) it ſhall be decided at the next parliament 

a prelate, two eartes, and two barons, which ſhall have power and commiſſion of the 
king in that behalte, and by advice of themſelves, the chancellor, treaſurer, the juſtices of 

the 

(1) But though formerly our kings did act᷑ualy fit in the court of King's Bench, and the law ſtill intends that the king is 

reſent there, yet the jadicatare bei to the judges only, as lord Coke elſewhere obſerves. 4 Inft. 23. Sec further on the 
ject 3. Black. Comm. gth ed. 41. Mad. Hiſt. Excheq. fol. ed. 58. 64. 68. and 353. 

(2) From the whole of lord Coke's obſervations here and in the preface to his eighth book of Reports, it ſeems to have been 
his opinion, that the cart of Common Pleas was not only a wdifſiv court at the time of making the Magna Charta of the gth of 
Hen. 3, but alſo exiſted as fuch before the conqueſt. But according to Mr. Madox, whoſe inquiries into the ſubje& were cer- 
tainly more minute and particular, the origin of the court of Common Pleas is of a much later date. He fo far agrees with Len 


— a. b 
— — — 


ad ſexaginta annos, aſſideri et jurari ad arma ſecundum quantitatem terrarum et catallorum, ſeilicet, ad quindecem libratz 
terrie, unam loricam unum capetium ferreum gladium cuteltum et equum ; ad decem librata terre, unum haubergellum 
dapollum ferreum gladium lanceam et cultellum; ad quinque librata terre, unum perpunctum capellum ferreum gladium 
lagceam et cultellum ; ad quadraginta ſolidos et amplius ad quinque librata, gladium arcus ſugittas et cultellum; qui minus 
habet quam 1 ſolidos, falcum giſormas et cultellos et alia minuta arma; ad catalla ſexaginta marcarum, unam 
loricam capellum gladium et equum; ad. catalla q — marcarum, unum capeilum vauvergeſſuin gladium et cultel- 
lum; ad catalla decem marcarum, gladium cultellum zrcum et ſagittas; ad catalla quadraginta fohdorum et infra decem 
marcas, falcos giſarmas et alia minuta arma. Omnes item alii, qui poſſunt habere, arcus et ſagittas habeant. In ſingulis civi- 
tatibus et burgis jurati ad arma ſint intendentes majori, vel ballivis ubi non ſunt majores, In fingutis villis aliis conitituantur 
unus 
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the one bench and the other, and other of the king's countcell, #s many and fuch as ſhall ; 4 

ſeeme convenient, ſhall make a judgement, &c. re it the difficulty be 4 great as they can- rs LE 2 
not determine it, then it ſhal be determined by the lords in the upper houſe of parliamene(1), cafe upon diffitelry in the court 
See the ſtatute, for it extends not onely to the caſe aboveſaid, bur alſo where judgements are ef Common Pleas. Vide Britton 
delayed in the Chancery, King's Bench, Common Beach, and the Exchequer, the juſtices aſ- = oh 8s E. 3. 37. - 39. 
ſigned, and other juſtices of er and Terminer, ſometime by drfficulty, ſometime by divers 1 M. Py LE 35. 40+ E. 3.34. 
opinions of juſtices, and ſometime tor other caufes. fa] Before which ſtatute, i judge- [a] 4. E. 3. ca. 14. 

ments were not given by reaſon of difficulty, the doubt was decided at the next parliament, 

(which then was to be holden once every yeare at the leaſt (2), [ & anten nulla nungnam prius 6] BraQton lib. 1. cap. 2. nu. 7. 
evenerint, et obſcurim et d:fficile fit corum judicium, tuhc ponatur jedicium in reſbritum fine ad * lol. 41. 1. E. 3. 7. 8. 2. 
nam curiam, ur ibi per comilium curl termiacntur. But hereot thus much ſhall ſuffice, Le] He Ax 4 K b F 
that demurreth in law conteſſeth all ſuch matters of fact, as are well and ſufficiently plead- 13. 54 1 55 4 4. T 
ed. If there be ademurrer for part and an iſſue for part, the more orderly courſe is to give d Pl. Com. 85. 411. 172. (5. 
judgement upon the demurrer firſt ; but yet it is in the diſcretion of the cyurt to try the ue Co. 69. d. 1. Sid. 10 Poſt 125. 
firſt, if they will. After demurrer joyned in any court of record, the judges ſhall give judg- 14%) 5 233. Dos. Pla, 118. 
ment according as the very right of the cauſe and matter in law ſhall appeare, without 3 48. E, 3. 15. 2. R. 2. inqueſt. 2 
ing any want of forme in any writ, returne, plaint, declaration, or other pleading, proces, 38. E. 3. 25. 11. H. 4. 5. 75. 

or courſe ot 2 except thoſe onely which the pa demurring thall ſpecially and par- 3. E. 4 2. 
ticularly ſet downe and expreſſe in his demurrer (3). la] Now what is ſubſtance and what is [s] 3. co. 57. Line. Coll. cafe 
forme you ſhall read in my Reports. 34 Vymek's — "Is 
And in ſome caſes a man ſhall alledge ſpeciall matter, and conclude with a demurrer ; [3] as Co $8. uſque 98. Doctor Ley- 
in an action of m_— brought by I. S. for the taking of his horſe, the defendant pleads that f*9's cale- 
| he himſelfe was poſſeſſed of the horſe untill he was by one I. S. diſpoſſeſſed, who gave him to arg N (Ae 
the plaintife, 8c, the plaintife ſaith that I. S. named in the barre and I. S. the phiintife were 8 4 | IS g * 
all one perſon, and not divers; and to the plea pleaded by the detendant in the manner, he de- E. 4. 50. 1. H. 7. . 
murred in law, and the court did hold the plea and demurrer good, for without the matter al- 
ledged he could not demurre. Now as there may be a demurrer upon counts and pleas, ſo there 
may be of aid prier, voucher, receit, waging of law, and the like. [c] By that which hath [c] 14, H. 
been ſaid it appeareth, that there is a generall demurrer, that is, ſhewing no cauſe, and a ſpe- 8 
ciall demurrer which ſheweth the cauſe of his demurrer. Allo by that which hath beene faid, 
there is a demutret upon pleading, &. and there is alfoa demurrer upon evidence. [A] As if [4] 5. Co, 104. a. Baker's caſe 
the plaintite in evidenee ſhew any matter of record, or deeds or writings, or any fenrence in the : 
eceſeſiaſticall court, or other matter of evidence by teſtimony of witnefles, or otherwiſe, wher- 
upon doubt in law ariſeth, and the detendant offer to demarre in law thereupon, the plaintite 
cannot refuſe to joĩne in demurrer, no more then in a demurrer upon a count, replication, &c, 
and ſo e _— may the plaintife demurre in law upon the evidence of the defendant, 
But it evidence for the king in an information or any other ſuite be given, and the de- [e] 48. H. 8. Dyer 53. 
ſendant offer to demurre in law upon the evidence, the king's counſell ſhall not be inforced (Ct. Elis. 752.) 
to joyne in demurrer : but in that caſe, the court may direct the jury to finde the ſpeciall 
matter, . 


En judgement, For the ſignification of this word, Yide dect. 366, 


5 31. 37. H. 6. 6. 


Sect. 97. 
T apres tiel ND after ſuch a RES voiage r 
E A. 84 


voyage royal en voyage royall in- It, Ec. il eſt com- 
Eſcoce, il eft com- to Scotland, it is com- munement dit, que 
munement dit, que per monly ſaid, that by per authority de par- 
authoritie de par- authority of parlia- /iament eſcuage ſerra 
liament leſcuage ſer- ment the eſcuage ſhal /t. Mora, here is a ſe- 


5 77 7 et mit en be aſſeſſed and put in 2 Ne- 7 2 — 1 * 
0 . . . erta) 
certaine; ſeil. certeine certeine; ſeil. a cer- due by tende, yet becauſe 


ſumme dargent, quant taine ſumme of mo- the aſſeſſemenr con- 
cheſcun, que tient per ney, how much every emed fo many and fo great 


2 ; G a number of the ſubjects of 
entier fee de ſervice de one, which holdeth by the realme, it could not be 


chivaler ö icht” aſſeſſed by the king or any 
» quel ne fuit a whole Knight's fee, r bn 3 ama: 
[4] a 

Coke, as to admit, that the Magna Carta of Henry the 3d rather confirmed than erefed the bank or Zommon pleas, and that ſuch'a 
court was in being ſeveral years before the Magna Carta of the 19th of king Jobn, though it was then firſt made ationary. But 
in other reſpects lord Coke and Mr. Maddox differ widely; tor the latter thinks, that for ſome time after the conqueſt there 
was one great and ſupreme judicature called the curia regir, which he ſuppoſes to have been of Norman and not Anglo-Saxon ori- 
ginal, and to have exerciſed juriſdiction over commen as well as other pleas; that the common pleas and exchequer were gradu- 
ally ſeparated from the curia regis and became juriſdictions wholly diſtinct trom it; and that the ſeparation ot the common pleas 
began in the reign of the firſt Richard, or early in the reign of John, and was completed by Henry the third. See Mad. Hiſt. 
Excheg. fol. ed. 63. and the chapter on the diviſion of the king's courts 5439. See further 3. Blackit. Comment. 5th ed. 37. 
4. Int. 99. Lamb. Archeion ed. 1635. p. 24. to 34. and the books cited in Pryn. on 4. Inſt. 52. ER; 

(1) See further, as to the adjourning of cauſes into the exchequer chamber in order to have the opinion of all the judges, 4, 
Inſt. 110. 118. and Warraine and Smith 2. Bulſtr. 146. in which cate the court refuſed to grant a motion for ſuch an adjournment. 

(2) Sce 4. Inſt. 9. and Com. Dig. Parkament C. 

(3) See 27. Eliz. c. 5. and 4. An. c. 16. 


— ͤ — 


unus vel duo conſtabularii ſecundum numerum inhabitantium. In ſingulis vero bundredis unus capitalis con ſtabularius, ad 
cujus mandatum omnes jurati ad arma de hundredo conveniant, et ei ſint intendentes ad faciendum ea que ſpectant ad conſer- 
vationem pacis. Omnes vero conftabularii capitanei imendentes ſiat vicecomiti et duobus militibus prædictis, ad veniendum 
ad mandatum eorum, et faciendum per præcepta eorum en que ſpectant ad conſervationem pacis noftrz, &c, And fo, two 
tnighss were Ag ned in every county to perform the premiſes, The next affiſe of arms was in the 13. of Edw, 1. by the * of 

; inton, 


— 2 8 n 


—ů— —— —ͤ— — 


Lab. 2. 


LI. H. 4. 5 


] 8. H. 3. Rot. Clauſ. & Rot. 
um. memb. 30. & ante. 


Staff. P. 14. E. 1. de banco. 


F. N. B. 84. 


BraRt, lib, 2. 36. a. 


r. N. B.[34. 


Rot. Parl. 9. R. 2. nu. 40. 


Vid. Sect. 120. 


15. E. 2. tit. Avow. 215. 26. is directed by cuſ- 
AIl. 65. 30. E. 3. 23. b. 4. Co. 


88. in Luttrel's caſe. 


Cap. 3. 


fa} and this was by the com- 
mon law (1). 

[5] No eſcuage was aſ- 
ſeſſed by parliament fince 
the reigne of Edward the ſe- 
cond, and in the eight yeare 
of his reigne eſcuage was 
aſſeſſed (2). 

It the tenant h with 
the king, and gon in ex- 
ercitu, in the hoſt or armie, 
he is excuſed by law, and no 
eſcuage ſhall be demanded. 

And it is to be obſerved, 
that if he, N holds of the 
king by eſcuage, goeth, or 
findeth 1 * goe for 
him with the king, &c. then 


he ſhall have eſcuage of 


his tenants that hold of him 
by ſuch ſervice (3), which 
muſt be aſſeſſed by parlia- 
ment. 

But if the king's tenant 

th not with the king, 
then he ſhall pay for his de- 
fault eſcuage, and ſhall have 
no eſcuage of his tenants (4). 
Richard the Second making a 
voyage royall into Scotland, 
at the petition of his com- 
mons pardoned the payment 
of eſcuage. 


. teig- 
nont per 


cuſtome, Sc. ſtome (6), que ſi leſcuage 
courge per authoritte 
Patil de parliament a aſcun any 
Mes auter- ſumme de money, que ils 
ment eſt de ef- ne pairont forſque la 
cuage certaine. moitie de ceo, et aſcuns 
Here it appeareth, feignont que ils ne pay- 
eront forſque le quart 


Nota, that eſcuage 


that eſcuage is two- 
fold, viz, eſcuage 


Of Eſcuage. 


per luy meſme, ne per 
un auter pur luy oue 
le roy, paiera a ſon 
ſeignior, de que il tient 
la terre, per eſcuage. 
Sicome mittomus, que 
il fuit ordaine per au- 
thoritie de la parlia- 
ment, que cheſcun, que 
tient per entire fee de 
ſervice de chivaler, que 
ne fuit oue le roy, 
payera a ſon ſeig- 
nior 40 6. donque ce- 
luy, que tient per moi- 
tie dun fee de chiva- 
ler, ne payera a ſon 
ſeignior forſque xx. 5s. 
et celuy, que tient per 
la quart part de fee 
de chivaler, ne payera 
forſque x. s. et fic que 
pluts, pluts, et que 
meins, meins. 


Sect. 98. 


nont per la cu- 


Sect. 98. 


who was neither by 
himſelfe, nor by any 
other, with the king, 

ſhall pay to his lord of 
whom he holds his 
land by eſcuage. As 
put the caſe, that it was 
ordained by the autho- 
ritie of the parliament, 
that every one, which 
holdeth by a whole 
knight's fee, who was 
not with the king, ſhall 
pay to his lord fortie 
ſhillings; then he, 
which holdeth by the 
moitie of a knight's fee, 
ſhall pay to his lord but 
twentie ſhillings, and 
he, which holdeth by 
the fourth part of a 
knight's fee, ſhall pay 
but x.s. and he, which 
hath more, more, aud 


which leſſe, leſſe (5). 


T aſeuns teig- AND ſome hold by the 


cuſtoine, that if eſ- 


cuage be aſſeſſed by au- 
thoritie of parliament at 


ſumme of mony, that 


they ſhal pay but the moi- 
tie of that ſumme, and 
ſome but the fourth part 
of that ſumme. 
cauſe the eſcuage that 


But be- 


incertaine, whereof part de ceo. Mes pur they ſhould pay is uncer- 


and eſcuage certain. 


Puemadmodumincer- paieront, eſt non certain, 
titudo ſcutagii fa- pur ceo que neſt certaine 


cit ſervitium milita- 


re, ita certituds eu- coment le parliament 


taine, for that it is not cer- 
taine how the parliament 
will aſſeſſe the eſcuage, 
they hold by knights ſer- 


Ales 


(1) The Magna Charta of king John provides, that eſcuage ſhall not be impoſed except by the confent of parliament ; but 
ſome reſpectable writers think, that it was an arbitrary payment before, Blackſt. Comment. 5th ed. v. 2. p. 74. Wright's Ten. 


128. 133. 


(2) See ante 6g. b. note 3. 
(3) vid. clauf. 26. H. 3. part 2. m. to. dorſ. Rex vicecomiti, Precipimus, quod de omnibus feodis militum, quæ tenentur 
de tenentibus de nobis in capite, qui brevia noſtra non tulerint de habendo ſcutagio (uo, et ſimiliter defeodis militum que 


tenenter de wardis in manu noſtra, ſcutagium noſtrum colligi facias, ita 


uod habeas ad ſatisfaciendum, &c. Hal. MSS. 


(4) According to Mr. Madox's account it ſeems, that the lord, though he did not go in perſon, or ſend a deputy, was intitled 
to eſcuage from his tenants, if he paid or was duly charged with eſcuage to the king; and perhaps lord Coke did not mean 
to intimate the contrary. Mad. Hiſt. Excheq. fol. ed. 469. See however note 4. infra. 


(5s) It ſeems, that if A held land of the king 
ties and reſerved 26 knights fees, and A had done the king's ſervice, he ſho 
ling i jerwice, the king ſhould haue had the eſcuage of 4 fees and alſa of 20 fees or at leaft of 16. Vi 


uld have had the eſcuage 


4 knights fees, and A before the flatute of quia emptores had created diverſe meſnal» 
o 20 fees. But i A did not do tht 


Rot. Parl. $. m 4. dorio. et lib. 


Parl. 14. E. 2. petitiones magnatum inde, Clauſ. 16. H. 3. m. 17. Rex vicecomiti Cornubiæ precepit, quod nullum diſtringat 
niſi pro tot feodis, quod „ gary reddere. Hal. MSS. | 
and Roh. are aſcun tenantes teignont, and the words per la cuflome are omitted. 


(6) The words in L. and 


MM — 


* 


| Winton „ which commands, 


that every one Hall be feworn to armor according to the value of their lands and goods, wiz. from lands of 
15 pounds and chattels of 40 marks, ad haubergellum capellum ferreum gladium cultellum et equum ; from land of 16 l. and gen 
20 marks, ad haubergellum capellum ferreum gladium et cultellum, from land of 5 l. ad gladium cultellum et capellum ferreum 3 


Lib. 2. 


offeſſera leſcuage, eux 
teignont per ſervice de 
chroaler. Mes auler- 
ment eft de leſcuage 
certaine, de que ſerra 
parle en le tenure de 


ſocage. 


7 f home parle 
E generalment deſ= 


cuage, il ferra en- 
tendue per le common 
parlznce deſcuage 
noncertaine, que eft 
proice de chivaler. 
Et liel eſcuage trait 
a luy homage, et ho- 
nage trait a luy fe- 
altie; car feallie eſt 
incident a cheſcun 
manner de ſervice 
forſque a le tenure 
en frankalmoigne, 
come ſerra dit apres 
en le tenure de frank- 
almoigne. Et 1ffint 
th, que tient per ef- 
cuage, tient per ho- 
mage fealltte et ef- 
cuage. 


Of Eſcuage. 


But otherwiſe it 


is of eſcuage certain, 
of which ſhall be ſpo- 
ken in the tenure of 


ſocage. 


vice. 


Seck. 99. 


ND if one ſpeake 
generally of eſ- 
cuage, it ſhal be inten- 


ded by the common 
ſpeech of eſcuage 
incertaine, which is 


knights ſervice. And 
ſuch eſcuage draweth 
to it homage, and ho- 
mage draweth to it fe- 
altie; for fealtie is in- 
cident to every man- 
ner of ſervice, unleſſe 
it be to the tenure in 
frankalmoigne, as ſhal 
be ſaid afterward in 
the tenure of frank- 
almoigne (1). And fo 
he, which holdeth by 
eſcuage, holds by ho- 
mage, fealty and eſ- 
cuage (2). 


Sect. 100. 


| Sect. 98, 99, 100. 


tagii facit ſocagium. But 
more of this in the chapter of 


Socage, Sect. 120. 


Per parliament. of 
the antiquitie and autho- 
ritie of this court, ſee Sect, 
164. 


ZT home parle ge- 

neralment deſcu- 
age, il ſerra intend per 
le common parlance 


deſcuage non certain. 

Verba equivoca ct in du- 
bio poſita intelliguntur in dig- 
niqri et potentiori ſenſu, Te- 
nure in capite ex vi termini 
is a tenure in groſſe, and it 
may be holden of a ſubject ; 
but being ſpoken generally, 
it is ſecundum excell-ntiam in- 
tended of the king, for he is 
caput reipublice, 

Et tiel eſcuage trait 
a luy homage, et ho- 
mage trait a luy feal- 
tie; car fealtie eft inci- 
dent a clieſcun manner 
de ſervice forſque a te- 
nure en frantealmo- 
1gne. 


This is gathered by the effects of their tenure, for eſſences are found out by properties, 
fountains by rivers, and cauſes by effects: for amongſt others, the lords ſhall have eſcuage of 
their tenants, &c. as it followeth. 


VA T eft aſcavoire, que quant 


efcuare eſt tielment aſ- 


Jeſſe per authoritie 


ment cheſcun ſeignior, de que 
le terre eſt tenus per eſcuage, 
avera leſcuage ifſint afſeſſe per 


parliament ; pur ceo que ul eſt in- 


de parlia- 


(1) See acc, Mad. Baron. Ang]. 166. i 
) From this and the next preceding ſection it ſeems, that, notwithſtanding Littleton's expreſſing himſelf in other places as 


ND it is to be underſtood, that 

when eſcuage is ſo aſſeſſed by 
authoritie of parliament, everie 
lord, of whom the land is holden 
by eſcuage, ſhal have the eſcuage 
ſo aſſeſſed by parliament ; becauſe 
it is intended by the law, that at 


tendus 


13. H. 


73 


(2. Inſt. 48 5. 6. Co. 20. Poſt 78. 
b. 189. 4. 381. b. 1. Sid. 265. 
11. Co. 39. a.) 

Entendments en Ley Sect. 100. 
110. 367. 377. 393. 406. 462. 
463. 5. E. 2. Reſceit 165 20. H. 
6. 23. 21. H. 6.8. 37. H. 6. 29. 
4. 4+ 6. El. Dyer 246. 
10. E. 4. 11. 32. E. 3. Gard. 31. 


Brit, fo. 163. 


40. E. 3. 21. 8. H. 7. 4. 


if eſcuage was a diſtinct renure or ſervice, he did not confider it as ſuch, Eſcuage muſt be either certain or uncertain, and Little - 
ton expreſsly writes, that being the former it is ſocage, and being the latter it is night's ſervice. This tends to confirm the pro- 
priety of the obſervation by Mr. Madox, who will not allow eſcuage to be a tenure or ſervice of itſelf, and inſiſts, that, wherever 
it was payable, like homage and fealty, it was a mere incident to tenure, See note 2. of fol. 64. a. However a late learned judge 
was not ſatisfied with conlidering eſcuage in this limited way, and endeavours to ſhew, that though in general eſcuage uncer- 


frem 40 5. to land of 51. ad gladium cultellum arcum et ſagittas ; et qui minus, juratur ad giſarmas cultellos et alia minuta ar- 
ma; et qui minus habuerit quam viginti marcas bonorum, habeat gladios cultellos et alia minuta arma; et omnes alij arcum 
et ſagittas; et in quolibet hundredo duo conſtabularii eligantur ad faciendum viſum armorum. This affiſe was obſerved in the 
times of Edward the i and Edward the ad. Ing E.2. the flatute of Winton was put into execution ſub pena foristaturz omnium bono- 
rum et catallorum pro prima vice, et ſecunda vice ſub pœna captionis terrarum in manus regis et impriſonamento corporum, and 
it was alſo commanded, quod citra teſtum, &c. in forma prædicta armati parati ſint ad proficiicendum cum rege verſus Scotos cum 


victualibus neceſſariis pro quadraginta diebus, ſuorum et aliorum de partibus ſuis ſumptibus providendis. Vid. Clauſ. 9. E. 
2.m. 25. dorſo. This affiſe received ſome change about the 8. of E. 3. and in Clauſ. 8. E. 3. m. 3. dorſo there is the following precept. 
Proclamationem facias, quod omnes de balliva tua, qui habent quadraginta librata terre vel redditus, licet milites non ſunt, 
equitatura et armis competentibus juſta ſtatum ſuum, viz. unuſquiſque eorum pro ſe et altero ad minus; et omnes, qui habent 
viginti librata terræ, cum equitatura et armis pro ſeipſis ad minus, faciant ſibi provideri : et illi, qui minus habent, aſſide- 
autur juxta ſtatutum Wintoniæ. Bat in progreſs of time the 1 of Winton fell into diſuſe, and commiſſions iſſued to array — 

p juxta 


Scutoyen habuudo, 


f. v. B. $4. Reiter. 58. de 22 ſeignisurs ave- E pur ceo que tiels AN D becauſe ſuch 


Lib. 2. Cap. 3. Of Eſcuage. Sect. 100, 101. 


tendus per la ley, que al commence- the beginning ſuch tenements were 
ment tiels tenements ſuerent do- given by the lords to the tenant; 
nes per les ſeigniors a les tenants, to hold by ſuch ſervices, to de. 
de tener per tielx ſervices a de- fend their lords aſwell as the 
fender hour ſeigniors, auxy bien king, and to put in quiet their 
come le roy, et mitter en yu lords and the king from the Scots 
lour ſeigniors et le roy de les aforeſaid. ̃ 


Scotes avandits. 
Sect. 101. 


ront leſcuage, Sc. tenements devi- tenements came 
This is evident, endront primes des firſt from the lords, it 


Briefe le roy. This ſpjon; : 1 
WF. 6 4” 2 any ſeigniors, il eſt rea- is reaſon that they 


Fanta fon que ils averont thould have the eſcu- 


Fab. in his preface w his leſcuage de lour te- age of their tenants, 
B. ſaith of them, that they . : 

be thoſe foundations, where- nant hy Et les ſferg- And the lor ds 4 ſuch 
upon the whole law doth de- Niors en tel caſe pur- caſe may diſtreine for 


nd. rei ed 
Ms 1 5 Rraddon deſeriberh à Tent diſtreiner pur the eſcuage ſo aſſeſſed, 


Frei, lb 2. cap. 12, Brivon writ thus. Breve quidew, leſcuage iſint afſeſſe, or they in ſome caſes 


fol. 122, 247+ 6. S. 185, cum fit formatum ad fimilitu- ou ifs en aſcuns ca- may have the kings 
dinem regulæ juris; quia bre- f . f . f 
witer et panc's werkis inten» Jes purront aver briefe writs directed to th: 
| tionem proferentis exponit, et le roy direct as vi- ſheriffs of the ſame 
explanat, fiewt regula juris TOM, conte de meme les counties, &c. to levie 


ua eſt breviter enarrat. Non x 8 
enen ita breve eſſe debeat, quin counties, &c. de levier ſuch eſcuage for them, 


rationem et wim intentionis fiel eſcuage pur eux, as it appeareth by the 


continaeat. 


(7- Co. 4. 3. 4. Ind. 10.) Of writs ſome be original, {come appiert per le Regiſter. But of ſuch 
h ene _ be Regiſter. Mes detiels tenants, as hold of 
juaciall, 6row1a pudicialias 3 5 
Alſo of originals, gu m lenanls, queux teig the king by eſcuage, 
Sunt for mata. ſub ſuis caſibus et nont per eſcuage de which were not with 


de curſu, et de communi conſilio . , 
.  OI  8 Jueront the king in Scotland, 


ta, qua quidem nullatenus mu- Cue le roy en Eſcoce, the king himſelfe ſhal 
tari poterint abſque conſenſu et fe roy meſme avera- have the eſcuage. 


woluntate corum; et quadam ] 

ſuut magiftralia, et ſu pe vari- eſcuag e. 
antur ſecundum varietatem caſuum, faftorum et guerelaram, as for example actions upon the 
caſe, which varie according to the varictic ot everie man's caſe, and the like; and theſe 
being not of courſe, the matters being learned men did make. Tien brevinm originalinm alia 
Sunt realia, alia perſonalia, alia mixta, Item brevium originalium, alia ſunt patontia five 
aperta, et alia clauſa, Certaine it is, that the originall writs are ſo artificially and brieiely 
compiled, as there is nothing redundant or wanting in them, of which an honourable fecre- 
tary of ſtate once ſaid, that it was not poſſible to comprehend ſo much matter ſo per{picu- 
ouſly in fewer words, Of all theſe kinds of writs you ſhal read plentifully in the Regitter, 
whereot Littleton maketh mention in this place, oF alſo in Fitz, N. B. 


Plow, 228. a, 4 Inſt 79.) 2 Sicome ap iert per le r eg i/ter. Regiſter, is the name of a moſt antient booke and 


racton ubi ſupra. Britton ubi 8" - N 22 5 3 
ſupra, Regiſt, J. r. N. B. $4. of great authoritie in law, containing all the originall writs of the common law; of which 


booke ſee more in the preface to the ninth part of my Reports, and containeth alſo brevia jadi- 

cialia, que ſiepius variantur ſocun um varietatem placitorum proponentis et reſpondentis (1). 
Alſo it appeareth by the Regiſter, that the king ſhal have eſcuage of his tenants, which hold 
of him as of a mannor which he hath in ward (2), or by reaſon of a vacation of a biſhopricke. 
F. N. B. 84. And ſo ſhall a common perſon, if he hath an eſtate tor life or for yeares ot a ſeigniory. 
tain was a fine or ſum of money * as a commutation for perſonal ſervice, yet antiently a payment in money, bearing s 
certain proportion to the eſcuage aſſeſſed from time to time on tenants by knights ſervice, and on that account called eſcuage, 
was ſometimes a ſervice originally reſerved, and then eſcuage was itſelf the tenure and ſo denominated to diſtingiith it from 
the genuine and proper tenure by knights ſervice, See Wright's Ten. 121. to 127. But this diſtinction, it is allowed, is not 
hinted at by Littleton, and it is even conjectured, that in his time it might be loſt in the general notion of eſcurge, to which 
_ * — _ meant to apply his animadverſion on Littleton and Coke for conſidering it as a tenure. See further 2. Black. 
th ed. 75. 


| (1) See further as to the Regiſter of Writs, Nichol. Engl. Hiſtor. Libr, 2d ed, 205. 
(2) See ante 72. b. note 3, 


juxta ſtatus ſui exigentiam et facultates. Vid. Clauſ. 43. E. 3. m. 24. et ſzpiflime. This commiſſion was afterwards regulated 
and confirmed in parliament. Rot. Parl. 5. H. 4 n. 24. And now the flatute of Winton is repealed by the 21. Jam. chap. 28. Butts 
doth not relate to mililary ſervice, and is only a certain military provifion for the peace of the kingdom, and concerned burgeſes au fack- 
men as well as tenants by knights ſervice. And according to this difference, the commiſſion of array extended both to tenants by E e! 
ferwize and others; but the writ, which is called ſummonitio ſervitii, reſpected tenants by knight's ſerwic: only. And as t9 thts lati'yy 
1. It i to be obſerved, that the ſer vice was eftimated by the number of fees ; and fo he, who held per baroniam vel comitatum, 2047 7 
tendant only according to the number of knight's fees, by which the barony or earldom wwas held, as clearly appears in Seiden Titles 


Hear 


G » I 0 06 


Lib. 2. 


ITEM en tiel caſe 

avandit, lou le 
roy face un voyage 
royall en Eſcoce( 1), et 
leſcuage ejt aſſeſſe per 
parliament, fi le ſcig- 
nior diflreine ſon te- 
nant, que tient de luy 
per ſervice dentier fee 
de chivaler, pur leſ= 
cuage int He, Ge. 
et le tenant plede, et 
voit averrer, que 1 
fuit one le roy en E- 
ſeoce, Cc. per xl. 
fours, et le ſeignior 
voit averrer le con- 
trarie, il eſt dit que il 
ferra trie per le certi- 


fat del marſhall del 


hoſt le roy (2) en efcript 
fouth ſon ſeale que, ſer- 
ra mis à les juſtices. 


certificate in this caſe is a triall in law. I read of ſixe kinds of certificates allowed for trials | 


Of Eſcuage. | 


Sect. 102, 


TEM, in ſuch caſe 
aforeſaid, where the 
king maketh a voyage 
royall into Scotland, 
and the eſcuage is aſ- 
ſeſſed by parliament, if 
the lord diſtraine his 
tenant, that holdeth of 
him by ſervice of a 
whole knight's fee, for 
the eſcuage ſo aſſeſſed, 
&c. and the tenant 
pleadeth, and will aver, 
that he was with the 
king in Scotland, &c. 
by 40 dayes, and the 
lord will averre the 
contrary, it 18 ſayd, that 
it ſhall be tryed by the 
certificat of the marſhall 
of the king's hoſt in 
writing under his ſeale, 
which ſhall be ſent to 
the juſtices. 


Sect. 102. 74 


T voit averrer, 

gue il ſuit ove le 
rey en Eſcoce per 40 
jours, Cc. | a] i et dit, 
que il ſerra trie per le 
certificat del marſhall. 
This is a tryall appointed by 
the law, ne curia regis deficeret 
in jufticia exhibenda. [o] Here- 
with agreeth the Regiſter, 
where the marſhall is called 


conſlabularius exercitus noſtri. 


Marſhall de hoſie le 


FOY. Maveſchallus exercitus, 
in Saxon Mariſchalt, . i. equi- 
tum magifler, This word 
Marſhall is either derived of 
Mars, or of Marc an horſe, and 
ſchalc, which fignifieth in the 
Saxon tongue, a maſter or 

overnor, [e] In the lawes 
— the conqueſt it is ſaid, 
Mareſchalli exercitus ſen ducto- 
res eaercitus Heretoches per Au- 

los vocabantur. Illi ordi na- 
1. acies don/ifſemas in preliis 
et alas conſlituchant, prout de- 
cuit, et prout ei melins viſum 
Fuerit ad honorem coronze ct ad 
utilitatem regni. [d] And here 
it is to be obſerved, that his 


by the common law; the firſt whereof Littleton here ſpeaketh of, in time of warre out | 
of the realme. 2. In time of peace out of the realme. [e] As if it be alledged in avoy- [Le] 4. F. 4. 10. 
dance of an outlawrie, that the detendant was in 2 at Burdeaux in the ſervice of the 


maior of Burdeaux, it ſhall be tryed by the certi 


cate of the maior of Burdeaux. 3. For 


6. Co. 21.) | 
a] 2. E. 4 11. 4. E. 4. 10. 21. 

4. 10. F. N. B. 88. 11. H. 
7. 5. 9. Co. 32. Calc de Strat, 
Marc. 


5 Regiſt. 88. F. N. B. 84. 2. 
» 4-1. 4. B. 4 10. 9. H. . 
2. 11. H. 7. 5. 21. H. 6. 30. 
33- H. 6. 1. 45. 


{c} Lamb. fo. 136, 


4] 2. E. 4. 1. b. 4 E. 4. 10. 
23. E. 4.45. F. N. 8 85. (2. 
nit, 428. Poſt 261. 4.) 


matters within the realme, [/] the cuſtome of London ſhall be certified by the maior and [VI 5. F. 4. 3. 21. E. 4. 16. 
aldermen by the mouth ot the recorder. 4. By certificate of the ſherite upon a writ to him 


directed 
by certificate of the ju 
cauſes. 


ordinarie. 


6. In cauſes ecclefiaiticall, as loyalty of marria 
mengement, profeſſion. Theſe and the like are regularly to 


J in caſe of priviledge, if one be a citizen or a forreiner. 5. Tryall of recorde 
devs in whoſe cuſtody they are by law. All theſe be in temporall 
4 generall baſtard:c, eXcom- 


tryed by the certificate of the 


And there be divers other trialls allowed by the common law, then by a jury of 12 men, 
which you may reade at large in the ninth booke of my Reports, fol. 39, 31, &c. in the (4 Iaſl. 124-) 
caſe of the abbot of Strata Marcella, which are as plainly ſet downe there, as they can be 
here. And in this caſe, if the triall ſhould not be by certificate, it ſhould want triall, which 
ſhou!4 be inconvenient, Onely in this place I will adde ſomething of a torreine triall which 
I finde not in any of the treatiſes lately publiſhed againſt fingle combats ; becauſe it may de- 
terre men from that ungodly and unlawtull Kinde of revenge, whereupon many murders have 


enſued, and prevent all h 
If a ſubject of the king 


of impunity for default of triall in that caſe. 
; killed by another of his ſubjects out of England in any for- Stat. de 1. H. 4. cap. 14. 13. H, 
reine country, the wife or he that is heire of the dead may have an appeale for this mur- 4. fol. 5. 


(2. Ro, Ab, 559.) 
le] 10, H. 6. 10. (Forteſe. cap, 
32 


(12, Co. 65.) 


V1id Rot. Parliam. 3. 


der or homicide before the conſtalle and the marſhall, whoſe ſentence is upon teſtimony * 6. nu. 38. Start, Pl. Cor. fo, 
of witneſſes or combate. And accordingly, where a ſubject of the king was flaine ia Scot- 95: 


land 


(1) It is very clear, that eſcuage was due for ſervice out of the realm, which was the reaſon of its being called ſeywitium s 
rinſecum ; but 1 do not find it preciſely aſcertained by any writer, whether it could be claimed on all foreign expeditions, or 
whether it was confined to expeditions into particular countries. When indeed on the creation of the tenure the perſonal 
ſervice, in lieu of which eſcuage became payable, was expreſily limited to certain places, there could be no r vom tor doubr 3 
but the difficulty is to know, what the conſfruction of law was, when knights ſervice was reſerved generally. Littleton men- 
tions only Scotland, other writers add Wales; but in general both are named merely as inſtances. Lora Coke obſerves as 
much, and ſays, that eſcuage was alſo due on expeditions into Ireland, Gaſcony, Poictou, &c. if the tenure was to go into 
theſe countries: but there is a ſhortneſs in this manner of expreſſion, which leaves an obſcurity ; for the werds do not ex- 

lain what the rule of law was, when no place was named. See ante fol. 69. a. One ancient author ad/elutely reitrains eſcuaye to 

tand and Wales, and in direct terms excludes all other territories. Old Ten. tit. Eſcuage. But of this reſtriction it is (ſufficient 
to lay, that the records concerning eſcuage, which mention Ireland, Normandy, Poittou, Bretagne and Thoulouſe, a, well as 
Scotland and Wales, are full evidence to the contrary. See the records cited by lord Hale in note 3. of fol. 6g. b. and alſo 
Seld. Notes on Hengham, 12mo. ed. 114. 

(2) In L. and M. the words are conftable de la hofte le roy. Ne 

(3) In L. and M. there is an &c. atter ſeal and the words gue ſera mis a les juſtices are omitted. d 
(4) See further as to trial by certificate Com. Dig. tit. Certificate and title Trial in Viner and the other Abridgments, 


ä» 


Honor, part 2. chap. 5. ſe. 26. where it is mentioned, that the barony de veteri ponte nas holden by 5 knights fees, and that Clifford, 
who had married one of the coheirs, acknowledged the ſervice of two knights and an half, 2. On ſummons of the army en ſervice at a 
flare and day certain, every knight by himſelf or his deputy came before te conflable and marſball, and preſented the number of his fees 
and the perſons by whom they were te be performed and their names which ere regiſtered before them. 3. He, who held by 4 N 
mg * 


—— 


» Lace 


* a - 


—_— — — ap — — — . 


TIED ET 


— 


' 


] Anno 25. Elis. 


Lib2. Cap. 4 Of Knights ſervice. 


land by others of the or bþ ſubjects, the wife of the dead had her appeale therefore before the 


conſtable and the marſhal 


Sect. 103. 


And ſo it was [*] reſolved in the raigne of queen Elizabeth in the 


[c] Glanvil. lb. 7. cap, 14. militis, and not feodum unius 
militis, as it was ſaid, [e] b 
ſome of old, and ſo duo feoda 
militis, Wc, and ſometime 
theſe fees are called feoda mi- 

„ Glanvil. lib. 7. e. 9. Kc. Iitaria [d]. Our author, hav- 

Fes lib. x. cap. 8. Bratton lib. ing betore treated of homage 

2. tol. 95, Briton Fol. 162. & fealty and eſcuage, now com- 

fol 28. & 93. Ockam in diver- . , #41" . 

fis locis. Mirror cap, 1. ſect. 3. meth to knight ſervice itſelfe. 

Sud, Duon, In Domeſday it is thus re- 
corded, ep;/copus Baiecenfts,ille 
qui tenet de Modardo, reddit et 
525. et ſervitium unius militis, 


Chrvaler, i” fi eques, 
knight is a Saxon word, and 
by them written cite, Chi- 
waler taketh his name from 
the horſe ; becauſe they al- 
wayes ſerved in warres on 
horſeback, The Latines cal- 
led them equites, the Spani- 
ards cavalleroes, the French- 
men chivaliers, the Italians 
cavallicri, and the Germanes 
reiters, all from the horſe, It 
is neceſſary to be ſeene by 
what names this ſervice of 

Frag. lib, 2, fo. 36. 37: a knight is called, It is cal- 
n (ol, 164. 165. Fleta lib, led [e] Servitium forinſecum, 
3-©P. 13. 19. E 2, Avowty oyuix pertinet ad dominum 
224. a6. AT. 6g. % AT es & mow ad capitalem 
30. E 3. 23. $. E. 3. 67. 7. H. 855 . 8 
4 19. dominum, nift cum in propria 

perſona profettus fuerit in ſer- 
(Aate 68. b.) e'itio, et nift cum pro ſervitio 
Juo fſatisfecerit domino re- 
gi, Sc. ldeo forinſecum dlici 
poteſt, quia fit et capitur foris, 


five extra ſervitium quod fit 


ſervice de chivaler, et 


trait a luy gard ma- 
riage et relief. Car 
quant tiel tenant mo- 
ruſt, et ſon heire male 
eft deins lage de 21 
ans, le ſeignior avera 
la terre tenus de luy 
tangue al age del 
heire de 21 ans; le 
quel eſt appel pleine 
age, pur ceo que tiel 
home, per entende- 
ment del ley, neſt pas 
able de faire tiel ſer- 
vice de chivaler de- 
vant lage de 21 ans. 
Et auxy ji tiel heire 
ne ſoit marie al temps 
de mort de tiel aun- 
ceſter, donque le ſeig- 
nior avera le garde 
et le mariage de luy. 
Mes fi tiel tenant 
devie, ſon heire ſe- 
male eſteant dage de 
14 ans ou de plus, 
dongue le ſeignior 


(Poſt 261. Hutt. 3.) caſe of Sir Francis Drake, who ſtrook off the head of Dow?tie in pariibus tranſmarinis, that his 
brother and heire might have an appeale. Sed regina noluit ee conflabularium Anglie, 
Oc. et ideo dormivit appellum. . 3 
If a man be mortally wounded in France, and dyeth thereof in England, it is ſaid that an 
appeale doth lie upon the ſaid ſtatute ; for it is not puniſhable by the common law, and the 
proceeding there (as hath beene ſaid) is upon witneſſes or combate, and not by jurie, and the 
mortal wound was given out of the realme (1). 
CHAP. 4. Sect. 103. 
Knights ſervice. 
ERVICE de chi- T ENURE per ENURE by ho- 
( Co. 73. b) RO 5 Nets i ap: homage fealty et mage fealty and eſ- 
aj} Glavny l. lib. 9. cap. pearet y [a the egliter 1 
5 Regiſt. 2. * E. 2 by t hat it is [5] ſaid ana feodum eſcuage eft ane per Cuage- u © bold 


knights ſervice, and it 
drawcth to it ward, ma- 
riage and reliefe. For 
when ſuch tenant dy- 
eth, and his heire male 
be within the age of 21 
yeares, the lord ſhal. 
have the land holden 
of him untill the ageof 
the heire of 21 yeares; 
the which is called 
full age, becauſe fuch 
heire by intendment 
of the law is not 
able to doe ſuch 
knight's ſervice before 
his age of 21 yeares. 
And alſo if ſuch heire 
be not maried at the 
time of the death of 
his anceſtor, then the 
lord ſhall have the 
wardſhip and mart- 
age of him, But if 
ſuch tenant dieth, his 
heire female being of 
the age of 14 yeares 
or more, then the lord 

na- 


(i) The office of high conſtable became extinct in the reign of Henry the eighth by the attainder of Stafford duke of Buck- 
ingham, in whom it was 2 ; and ſince his death there hath not been any permanent high conſtable, the practice hav- 


ing uniformly been to keep the o 


ce vacant except on particular occaſions. In conſequence of this it hath frequently been a 


ſubject of great controverſy, whether during the vacancy of the office of high conſtable the juriſdiction incident to the court 
of chivalry can be exerciſed by the earl marſhal only. Lord Coke's manner of ſtating Sir Francis Drake's caſe imports, that an 
appeal could not be proſecuted againſt him for want of a high conſtable, and Dr. Duck, in his excellent treatiſe on the uſe 
and authority of the civil law ſays, that the judges being conſulted by Elizabeth were of that opinion. Duck lib. a. cap. 8. pars 
3. f.16. In the reign of Charles the firſt the lord keeper and judges of the King's Bench were adviſed with on a like occa- 
ſion, and held that the earl marſhal could not take an appeal without a high conſtable ; and accordingly the king appointed 
the earl of Lyndſey twice to the office, once to try an appeal by lord Rea againſt Mr. Ramſey for treaſon committ 

in Germany, and a ſecond time to try an appeal by the widow of William Wiſe againſt William Holmes for the murder of her 
huſband in the ifland of Terra nova in America, See Ruſhw, vol. 2. p. 106. 112. and Duck ubi ſupra. Hitherto only the 
right of the earl marſhal to criminal judicature had been denied; but in 1640 the houſe of commons went further, for they 
reſolved that the earl marſhal can make no court without the conflable, See Ruſhw. vol. 2. page 1056, However notwithſtanding 
this declaration of the law by the houſe of commons, the court of king's bench ſoon after the reſtoration diſtinguiſhed be- 
tween the ſeveral branches of juriſdiction belonging to the court of chivalry, and held, that as to matters relative to arms and 
honor the court may be before the earl * only, but that as to matters of ordinary juſtice touching % and limb there 


muſt be a high conſtable as well as an earl marſhal. 1. Lev. 230. But in a ſubſequent cale before the houte of lords, the _ 
c 


knight"s fee ought to perform his ſervice by one knight, or by himſelf in perſon, or per duos ſervientes ſive armigeros, 240 in value are 


equal to a knight, Seld, ubi ſupra. So he, who held by the muoicty of a knights fee, might perform all the ſervice either 40 days her 5 
6 viente 


Lib. 2. 


navera my le garde 
del terre, ne de corps; 
ur ces que feme 
de ticl age poit aver 
baron able de faire 
ſervice de chivaler. 
Mes fi tiel heire 
female ſoit dein 
lage de 14 ans, 
et nient marie al 
temps de la mort ſon 
aunceſter, donque le 
ſeignior avera le 
garde de la terre te- 
nus de luy, tanque 
al age de tiel heire 
female de 16 ans, 
pur ceo que il eſt done 
per le flatute de 
Weſim. 1. cap. 22. 
que per 2 ans pro- 
cheine enſuant les 
dits 14 ans, le ſeig- 
nior poit tender con- 
venable mariage ſant 
diſparagement a tel 
here female. Et i le 
ſeignior deins les 
dits 2 ans ne luy ten- 
der tiel mariage, &c. 
donque el al fine des 
dits 2 ans poit en- 
ter et ouſte ſon ſeig- 
nor. Mes ſi titel heire 
female ſoy marie 
deins lage de 14 ans 
en la vie ſon anceſter, 
et ſon aunceſter devy, 
el efteant deins lage 
de 14 ans, le ſeig- 
mor navera for ſquè la 
garde de la terre jeſ- 
ques a fine de 14 
ens dage de tiel 


leire female, et donque 


ſel arguing againſt the earl marſhal inſifted generally, 


ſhall not have the 
wardſhip of the land, 
nor of the bodie; be- 
cauſe that a woman of 
ſuch age may have a 
huſband able to doe 
knights ſervice. But 
if ſuch heire female 
be within the age of 
14 yeares, and unma- 
ried at the time of the 
death of her anceſtors, 
the lord ſhal have the 
wardſhip of the land 
holdea of him until 
the age of ſuch heire 
female of 16 yeares. 
For it is given by the 
ſtatute of W. 1. cap. 
22. that by the ſpace 
of two yeares next en- 
ſuing the ſayd 14 
yeares, the lord may 
tender convenable ma- 
riage without diſpa- 
ragement to ſuch heir 
female. And if the 
lord within the faid 
two years do not ten- 
der ſuch mariage, &c. 
then ſhe at the end of 
the ſaid 2 yeeres may 
enter, and put out her 
lord. But if ſuch heire 
female be married 
within the age of 14 
yeres in the life of her 
anceſter, and her ance- 
ſter dieth, ſhe being 
within the age of 14 
ye tres, the lord ſhall 
have only the ward- 
ſhip of the land untill 
the end of the 14 
yeares of age of ſuch 


the printed report whether the judgment, which was there 


ed on that propoſition, or on the other points of the cauſe. Such is | 
earl marſhal without a high conſtable. See Dr. Oldis's caſe. Show. Parliam. Caſ. 38. On the other hand 8 
drawn from the practice immediately after the attainder of the laſt hereditary high conſtable down to t 


Of Knights Service. Sect, 103. 


domino capitali, And it is 
called /cutagium, as it — 5 
eth [/] by Littleton and ma- 


ny authorities before recit - li 


ed; ſometime droit de eſþec. 
Alſo it is called [g] regale 
| ſervitium, quia ſþecialiter perti- 
net num regem. Ut 
i dicatur in carta, faciendo 
nde forinſecum ſervitium, vel 
regale ſervitium, vel ſervitium 
domini regis, quod idem oft, 
&c. And another ſaith ; Et 
ſunt quædam ſervitia forinſe- 
ca, que dici poterunt regalia, 
que ad feutum preflantur ; et 
inde habemus ſcutagium, et 
ratione ſcuti pro feodo milita- 
ri reputatur, c. So as in 
reſpect of him that doth it, it 
is called /erwvitium militis; but 
in reſpect of him for and to 
whom it is done, wiz. to the 
king, and for the realme, it 
is called /ervitinm regale, or 
ſervitium domini regis, &c: 
[ In ancient time they 
which held by knights ſer⸗ 
vice were called milites, qui 
per loricas, c. defendunt e- 
deſerviunt, Ec, and ſometime 
this ſervice 1s called ferviti« 
um hauberticum. And in an- 
cient time, ſuch as held by 
knights ſervice tor the de- 
tence of the realme had ma- 
ny priviledges granted to 
them by law: as tor exam- 
ple they might have a writ 


75 


[/] Brafton ubi ſupra. Fleta 
3. cap. 14 
22 fol, 187. Bracton 


e] Carta Hen, prim. Mat, Pais. 
Mirror. cap. 2, lect. 17. 


de efſend* quiet” de tallagio, , 


the effect whereof was (i) & 
Tho, filius Ranulpbi terram ſu- 
am tencat per ſervitium milie 
tare, ficut domino regi mon- 
flravit, tunc nullum ab eodem 
Tho, capiant tallagium, nec pro 
eo dando ipſum diftringant, wel 
homines f gui per confimile 
fervitium tencant. And this 
agreeth with the ancient 
— of king Henry the 1. 
be tore mentioned, which he 
made on the day of his co- 
ronation for the reſtitution 
of the ancient lawes. [4] M:- 
litibu , qui per loriccs terra, 
ſuas defenduntet de ſerviunt, ter- 
ras dominicarum carucat” ſua- 
rum quictas ab omnibus gil- 
dis, et omni opere, Wc, con- 
cedo: and the reaſon thereof 
is there yeelded, Sicut tam 
maguo gravamine allevati 

g fint 


[3] Rot, Clauſ. 19. H. 3. m. 23. 


[4] Carta H. 1. in libro tub fol, 
41. in ſcaccario, 


that by himſelf he could not hold ay court; though it doth not appear 
iven againſt the juriſdiction of the earl marſhal, was found- 
b is the ſtate of the authorities againſt the judicature of the 


ſtrong arguments, 
e latter end of the 


reign of James the firſt, as well as from the opinions of judges and others of high name, have been urged in its favour, Theſe 
are well digeſted in a letter written ſoon after the revolution by Dr. Plott to lord Somers whilit he was attorney-general, and 


appear 


now bath 


lied on by Dr. Plott is an opinion of the lord keeper the maiter of the rolls a 
of James the firſt, who aſter a ſolemn hearing declared, that the e 
high conſtable during the vacancy of that office. ne 
the great ſeal to Thomas earl of Arundel the then earl marſhal, which, after recitin 
proceed in ſome cauſes before him on account of doubts of his authority, contains t 
judicial pawer. We held it fit, ſays the king, in 4 caſe of ſo great weight to proceed with extraordinary de 
by ourſelf and the whole body of our council received ample ſatisfadtion m 


Upon re 


to have been collected by his defire. See Hearn. Diſc. of Emin. Antiq. zd. ed. vol. . p. 250. One authority much re- 
a great number of the privy council in the 2oth 
arl marſhal bad all the powers of judicature without the 


of this to the king, he iſſued his commiſhon under 


Mal were joint judges together, and ſeveral in the wacancy of either, 208 do hereby authoriſe will and 


that from henceforth you proceed in all c 


and definitively as any 


tion of the earl marſhal's juriſdictioa could not be pe 


conflable this realm, either joyntly or ſeeverally; here! 
Cie could nort = a — more rg unreſcrved ; for it declares his judicial power 


es whatſoever, whereof the court of conflable 


to extend to all cauſes whatſoever of which the court of the conſlable and marſhal ought properly to take 
ception. How it happened, that ſo ſoon after this ſolemn hearing and declaration concerning the earl marſhal, the lord keeper 
and judges of the King's Bench ſhould adviſe the king that lo 


unjuſt ; becauſe we are not now 

lame want of information greatly leſſens its weight and authority. 
the earl marſhal's judicial powers, it may be proper to appriſe the reader, 
opinion in reſpect to it, further tha 
founded on the 1. H. 4. c. 14. Though that ſtature provides, that all appeal: 
conflable and marſhal, yet it is 
tute, that it was made, not to declare or regulate by kom the judicature of 


, lo far as it is 
of the realm ſhall be 


LR 


tried and determined before the 


and clear 7, that the able 
any proof confl 


that the earl marſhal had delayed to 
following ſtrong declaration of his 


ation, and having 
and mare 
you our earl marſbat, 


ought properly to take cognifance, as judicial 
= have done. bole 7 7 


A more explicit recognt- 


fancs, without one ex- 


Rea's appeal could not be raken without a high conſtable, 

very extraordinary and unaccountable. To attribute their advice to that jealouſy of juriſdiftions conforming ſo much 
to the civil law, which our judges of the courts of common law ſometimes may bave indulged to an illibetal exceſs, would be 
poſſeſſed of the reaſons aſſigned for the opinion thus given to the crown : and on the other hand, 


Having thus exhibited a view of the controverſy about 
that there is not the leaſt intention of advancing any 
n by obſerving upon the diſtinction between the caſes of honor and arms and thoſe of life and 
to be made of things done out 
appatent from the other parts cf the ſame fta«. 
the court of chivalry ſhould be exerciſed, but 


Then 


— * — 


Vientom er 20 days per ep dom vel militem. And ſo it A awho held fix knights fees of the Sm 


Lib. 2. 


I] Glanvil lib. 7. ca. 9. 10. 

leta lib. . ca. 8 & 9. & hb. 3. 
cap. 16. 17. Kc. Bracton lib. 2. 
dap. 16. Mirror cap. 5. ſect. 4. 
Britton 162. (4. Inſt. 192.) 


[m] Forteſeue ep 44 


Le] Lamb. fol. 135. a. 


Cap. 4» 


fionem regni mei. But theſe 
priviledges and quittances are 
diſcontinued, and the charge 
remaineth. 

It is called commonly in 
['] our bookes /ſervitizm mi- 
litare, &c. or ſervitium militis. 
And this ſervice was creat- 
ed and provided for the de- 
fence-of the realme, to per- 
forme which ſervice the heires 
are not accounted in law able 
till the age of one and twenty 
yeares, Therefore during 
their minority, the lord ſhal 
have the cuſtody of them, not 
for benefit onely, but that the 
lord might ſec, that they be 
in their yong yeares taught 
the deeds of chivalry, and 


other vertuous and worthy 


ſciences, 

[m] $i hereditas teneatur 
per ſervitium militare, tune per 
leges infans ipſe, et hereditas 
ejus, Sc. } dominrm feodi 
illius cuſtodientur, Wc, Auis 
putas, infantem talem in arti» 
bus bellicis, quos facere ratio- 
ne tenure ſux ipſe aſtringitur 
domino feodi ſui, melius in- 
ftruere poterit, aut welit, quam 
dominas ille, cui ab eo ſerwvis 
tium tale debetur, et qui ma- 
Joris potentia et honoris &fti- 
matur, quam ſunt alii amici 
propingui tenentis ſui? Ipie 
namque, ut fibi ab eodem te- 
nente melius ſerviatur, dlli- 
gentem curam adbhihevit, et 
melius in hiis eum erudire eæ- 
pertus efſe cenſetur rg reli- 
qui amici juuenis, Oc. et re- 
vera non minimum crit reg- 
no accommodiin, ut incolke jus 
in armis ſiut experti, nam au- 
dacter quilibet facit, quod ſe 
ſeire ipſe non diffidit. 

47 Amongſt the lawes 
of Saint Edward the Con- 
feſſor, it is thus provided, 
Debent enim wniverſs libert 
hamines, Se. ſecundurs feo- 
dum ſunm, et ſecundum te- 
nementa ſua arma habere, et 
illa ſemper prompta conſerva» 
re ad tuitionem regui, et er- 


witium dominorum ſuorum juxta oy ag domini reg's explendum et 
William the Conqueror confirmed th 


Of Knights Service. 
Fut, ita equis et armis ſe hene 


inflruant, ut apti et parati fint 
ad ſervitium meum, et defert- 


fon baron et luy po- 
ient enter en la terre 
et ouſte le ſeignior. 
Car ceo eft hors de cas 
de le dit eftatute, en- 
tant que le ſcignior ne 
poit tender mariage 
a luy que eſt marie, 
Sc. Car devant le 
dit eflatute Meſim. 1. 
tiel iſſue female, que 
Juit deins age de 14 
ans, al temps de mort 
ſon aunceſter, et puis 
gue el avoit accom- 
pliſb lage de 14 ans, 
fans aſeun tender 
de mariage per le 
ſeignior a luy, tie! 
heire female donque 
puiſſoit enter en le 
terre et ouſte le ſeig- 
nor, ficome appiert 
per le reherſall et pa- 
rolx de le dit ſtatute; 
Nut que le dit fla- 
tute fuit fait en tiel 
cas tout pur ladvan- 
tage de fſeigniors, 
come il ſemble. Mes 
uncore ceo touts foits 
eft entendue per tes 
parolx de meme le la- 
tute, que le ſeignior 
navera les deux ans 
apres les 14 ans, 
come eſt avantdit, 
mes lou tiel heire fe- 
male hit deins lage 
de 14 ans nient na- 
rie al temps de mort 


fon anceſter. 


Sect 105, 


heire female, and then 
her huſband and fhe 
may enter into the land, 
and ouſt the lord. For 
this is out of the caſe 
of the ſaid ſtatute, inſo. 
much as the lord cannot 
tender mariage to her 
which is maried, &e. 
For before the ſaid ſta- 
tute of W. 1. ſuch iſſue 
female, which was 
within the age of 14 
yeares at the time of the 
death of her aneeſtor, 
and after ſhe had accom: 
pliſhed the age of 14 
yeares, without any ten- 
der of mariage by the 
lord unto her, ſuch 
heire female mighthave 
entred into the land 
and ouſted the lord, as 
appeareth by the rehear- 
ſall and words of the 
faid ſtatute; ſo as the 
ſaid ſtatute- was made 
(as it ſeemeth) in ſuch 
caſe altogether for the 
advantage of lords, But 
yet this is alwayes in- 
tended by the words 
of the ſame ſtatute, 
that the lord ſhal not 
have theſe two years 
after the 14 yeares as 
is aforeſaid, but where 
fuch heire female is 
within the age of 14 
yeares, and unmaried 
at the time of the 
death of her anceſtor (i). 
And 


peragendum, 


at law in theſe words; Staruimus et firmiter græcipi- 


mus, ut ownes comites, et barones, et milites, et ſerwieutes, et univerſi likeri bomines totiui 


reg” f 


when appeals ſhould be brought there and when in the courts of common law, and further to put an end to the bringing ap- 
peals in parliament ; and therefore it ſeems wholly unwarrantable to lay any ſtreſs on the llatute's incidentally mentioning 
conſtable as well as marſhal, who as all agree are joint judges, when beth offices are full. As to the mode of trial in the caſe of 
appeals-in the court of chivalry, ſome have apprehended, that it is ever by duel, if the party appealed elects that mode, and 
the appellant is not priviledged trom the duel by age ſex or profeſſion. But this, though it may be very true in reſpect to ap- 
peals in the courts of common law, is a miſtaken notion as to appeals in the court military; for there ducl is only the ultimate 
trial, and never reſorted to unleſs there is a want of ſufficient teſtimony to prove the offence, and even then it is ſaid to be in 
the diſeretion of the court to grant or refuſe the duel. See Ruſhw. v. 3. p. 113. In lord Rea's appeal againit Ramſey in the 
7. Cha. 1. being the laſt in which the duel was directed, the day of combat was prorogued ; and in the mean time the king 
0 nifying his deſire of not having the affair decided by duel, the court met and committed both the appellant and appelice 
till they ſhould give ſecurity to the ſatisfaction of the king not to attempt any thing againſt each other, and immediately after- 
wards was diſſolved by a revocation of the commiſſion which had been granted for trial of the appeal. Ruſhw. v. 3. p. 127.— 
Before we leave this ſubject, it may not be amils to hint the neceſlity of having the crimmal juriidiction of the court of chi- 
valry, which is really of importance, duly regulated and reformed. From the preceding account it appears to be doubttul 
who can lawfully act as the judges, and be ſides the want of a trial by jury may be deemed a reaſonable objection to the 
form of proceeding ; and in conſequence of theſe two circumſtances the criminal juriſdiction of the court of chyalry hath long 
been in a dormant (tate, and is likely to continue in it, unleis the legiſlature applics a remedy, This it would be ealy to et- 
ſet ; for nothing more would be neceſſary, than to aicertain who ſhould conltitute the court in caſes of appeals, to aboliſh the 
preſent mode of trial, and to ſubſtitute in its room the trial by jury on a plan like that, which has already been adopted by &2- 
tute in reſpect to the crimizal juriidiction of the admiralty court. However it mult not be taken for granted, that this cout? 
is the on juriidiction for the trial of crimes committed in foreign countties ; or that without reſorting to it, there would be 
an abſolute defect of juſtice in the caſe of all ſuch crim-s. For 1. the 33. of Hen. 8. c. 23. provides, that trealon miſpriſfion of 
treaſon and murder, in whatever place committed, whether wwitkin the king s dominions or witheut, (hail be triable before com- 
miſſioners of aer and terminer to be appointed for that purpole ; and this ſtatute, we are told, ſtands unrepealed as to mur- 
der, and hath accordingly been ſometimes put into uſe. 2. As to treaſons and miſpritions of treaſon committed out of the 
realm, they by the 35. H. 8 c. 2 are triable either before the king's bench or commillioners. Ste 1. Hal. Hiit. PI C. 283. It 
allo provided by the 26. of I. 8. c. iz. that the crimes made treaſon under that ſtatute or being ſo before, if committed cut of ths 
realm, ſhall be indictable before commiſſioners and tried in the king's bench; but it is doubtful whether this ſtature is now in 
force. See tarther as to the high conſtable and earl maribal Polt x06, a. and 391. b.—Note as to eſcuage, it is pre taken 
away by the 12. Cha, 2. c. 24. and had fallen into diſuſe long before; for there is no znttance of paihament's allefſing it finee 

the reign of Edw. 2. See ante 72. b. f ; 
(1) In L. and M. and the Pap. MS. there is the following. Item A un home tient un maner de un auter per ſervyce de ene 
ad e 


— 


performad ile jervvice per duos milites galeatos et lege militari decenter at matòs et ccto armigeros, four of <vkom Were equine 
< 15 cu 
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ri ædlicli habeant et teneant ſe ſemper in armis et in equtis ut decet, et tet, et quod 
27 _ — ti et parati ad ſerwitium ſuum integrum nobis explendum ct Ke = 
„ber opus it, ſecundum quod nobis debent de feodis et tenementis ſuis de jure facere, Cc. | 
Je theſe two lawes the ſtudious and learned reader will gather divers notable things. And See W. r. cap: 48. The b 
therefore if after the lord hath the wardſhip of the body and the land, the lord doth releaſe part of the Inſtitutes, 
to the infant his right in the ſeigniorie, or the ſeigniorie deſcendeth to the infant, he ſhall (6. Co. 22. Poſt 248.) 
be out of ward both for the body and the land; for he was in ward in reſpect he was not able 
to doe thoſe ſervices which he ought to doe to his lord, which now are extinct, and ceſſante 
cauſa ceſſat cauſatum. And our author faith, that the tenure by knights ſervice draweth 
ale it ward, marriage, Ke. ſo as there muſt be a tenure continuing, As if the conuſor in 20. Aff p. 7. 
a ſtature merchant be in execution, and his land alſo, and the conuſee releaſe to him all (2. Ro. Ab. 404. Doc. Pla. 106.) 
debts, this ſhall diſcharge the execution; for the debt was the cauſe of the execution, and 
of the continuance of it till the debt be ſatisfied, therefore the diſcharge of the debt which 
is the cauſe, diſchargeth the execution which is the effect. 


Et trait a luy gard, mariage, et reliefe, So às regularly there be fixe inci- 
dents to knights ſervice, (vx. ) two of honour and ſubmiſſion, as Homage and Fealtie. And 
foure of profit, viz. 1 whereof he hath treated before, Ward (. i. wardſhip of the land) 
Mariage and Reliefe ; of all which our author hath ſpoken. But there be other incidents to | 
knights ſervice beſides theſe; [a] as Aide pur faire fits chivalier, et aide pur file marier, &c. [a] Grand. Cuſt. de Norm. cap. 
which at the common law were uncertaine, and were called rationabilia auxilia, becauſe it they 35- Regiſt, orig. fo. $9. hes > 
vere exceſſive and unreaſonable in the judgement of the court where they were queſtioned, they 1ib. g. ca. 8. 35: Fleta lib, . 
ought not to be paide : but now as well in the king's caſe, as in the caſe of the ſubject, they f. 40. & hd. 3. ca, 14. Mirror 


are by acts of parliament reduced to certaintie, which are worthy yaur reading (1), — T 2 N * A . 


Card, or Ward, in Latine cffodia, and hereof the lord is called gardian, cuftos, and 35: E. 3. ca. 11. 11. H. 4. 34. 
the minor is called a ward or one in ward, [6] And albeit (as our author ſaith) knight ſer- dla n I. — 1 33 | 
vice draweth with it ward, &c, yet by cuſtome the heire of him, that holdeth in ſocage, may as. E. 1. OED , Rot. 43. 


be in ward, Nota pro Hibernia Prior del St. 


Marriage. Maritagium betokeneth, not onely the copulation of man and wife in Tulnitie de Dublin's cale, 
mariage, but alſo (as in this place here) the intereſt ot the gardian in beſtowing of a ward in 
marriage, which the law gave to the lord, not for his benctit onely, but that he ſhould match 
him vertuouſly and in a good famil without diſparagement, as ſhall be ſaid hereafter, which is 
the principall foundation of his eſtate, 


c Relieſe. Relevium is derived from the Latine word relevare; for fo [d] ancient 1 Vid. Seft. 112. 


, 


authors ſay, and give this reaſon, Quia hurreditas, que jacens fuit fer anteceſſoris deceſſium, re- [4] Bratton lid. 2. ca. 36. fol, 
levatur in manus haredum, et propter fuctam relevationem facienda erit ah herede quadam pre - — * _y , 5 1 * 3 
Patio, que dicitur relevium. And in Domeſday it is called relevamentum and relevatio, Glanvil lik. 9. — And 9. — 
The reliefe of a whole knight's fee is five pound, and fo according to that rate. And this 9. Ockam de differentiis relevi- 
reliefe was as ſome hold certaine by the common law; but the reliete of earles and ba- -orum. (Ante 69. b. Poſt 83. a.) 
rons were incertaine, and therefore were called relevia rationabilia ; but the ſlatute of Magna N Ockam ubi (upra, Bracteen 
Charra, cap. 2. limits them in certaine, and mentioneth alſo a knight's fee. But I reade in 
the book of Domeſday, uod Tainus wel miles regis dominicus moriens pro relevamento dimittebat 
regi omnia arma ſua, et equum unum cum ſella et alium fine ſella j quod ſi efſent ei canes wel accipi- 
tres, preſiabantur regi, ut H vellet acciperet, 
Since Littleton wrote [e] there is a good law made againſt fraudulent feoffements, gifts, [4 13. Elis. ca, 5, 27. E. 3. 
ts, &c, contrived of fraud to hinder or defraud lords, &c, of their relietes and heriots Relefe 3. 7. E. 3. ib. 11. z. 
amongſt other things, for the expoſition of which ſtatute reade the authorities quoted in the 5% — N s caſe, 5. Co, 
margent, And it is to be obſerved, that the words of the ſaid act of 13. Eliz, are, (be it * 5 ES 
therefore declared, ordained, and enafted) and therefore like caſes, and inſemblable miſchief Sce alſo the tatutes of 3. 1. 7. 
ſhall be taken within the remedic of this act by reaſon of this word (declared), whereby it ap- . 4. & 50. E. 3. ca. 6. Vide 
peareth what the law was before the making of this ſtatute (2), Mich, 12. & 13. Eliz, Dier 295. 


Son heire male. (/] For larly oy the common law the heire ſhall not be in y] Britton 268. Fleta lib. 1. 
ward, unleſſe he claime as heire by deſcent, The ſtatute of Merton, de his qui primogenitos ca. 9. 
feoftare ſolent, Ig] did helpe teoftments by colluſion in certaine cafes, And Britton ſaith, - (2) Merton 1 e 
that Robert de Walrand a ſage of the law did adviſe the great lords of the realme to 1% 1%: 35: Write . 0 go . 
. , . . , . 4.6. 4 H. 7. ca. 17. 27. H. 8. 

make the ſaid ſtatute, which when it was paſt, the ſame act tooke his firſt effect in the heire 2. 39. Þanridge's caſe. Pl. Com. 
of Walrand's owne heire, whereof Britton maketh a ſpeciall remembrance. But now | 5] by the 82. 
ſtatutes of 32, and 34. H. 8. of wills, he which holdeth lands by knights ſervice may by aft Le 32. H. 8. ca. 1. 34. H. 8. 
executed in his lite time, or by his laſt will in writing, diſpoſe two parts as by the ſaid “ 8. 
acts appearcth, If he diſpoſe all by act executed, then it ſhall ſtand good againſt the oy 
0 
& it tient um guter maner de un auter heme per un ticl ce, mex il tient lun maner per priorite, Sc. et Pauter maner 7 
riorite, et ady iſſue file, et dewie, et les —.—. deſcendont 4 file adonques eſteant deinx A* 14 auns, & le ſeignour de que oder . — 
ners off lenu per priorite ſeiſit le garde del corps del heire et de le maner tenuz de lay, et lauter ſeignour ſeiſit le garde del auter maner 
tna Le luy, en ceft caſe quant a file vient al age de 14 auns, ele entrera en le maner tenuz per pofleriorite coment gue ele ſoit adongues 
a marie. Yar les parols de meme leflatute de Weſtminſter premier ſont en tiel forme que enjuyſl. Les heires femels, puis que eles 
Guyrout gie age de 14 au,, et le ſeignour, a qui le mariage appent, celes ne voudra marier, me per coveitiſe de la terre celes von- 
«ra tener d:;ſmariez, puren off que * ne puiſe aver ne tener per encheſon de le mariage les terrem de celes heirez femels outre 
deu g auns aprez le terme de avannidiz 14 auns, &c. per qutux parols, il poet re prove, que apres les 14 aunz null doit aver les ter- 
rex en tiel caſe, &c. forſque celui, a qui le maraige afpent, &c. et pur ceo que tiell maraige nappent a celuy, de qui la terre oft tenus 
N Sc, trell heir femel, guant ele vient al age de 14 auns, poet bien entre en tiel terre, que iſſint ef tenus per peſleriorite, Cc — See 
35. H. 6. c2, 

(1) The aids pur faire fitz chivalier et pur file marier are expreſily aboliſhed by the 12. Cha. 2. c. 24.—They were incident to 
ſocage as well as knights lervice. 2. Inſt, 233. See further as to aid Wright's Ten. 40. 145- and 2. Black}, Comment. 63. 

(2) See a note on the ſubject of relief, Poſt 8 3. a. 


cunplineis et ferreis armis muniti, and two were balliſtarii; and they were preſented to the conflable and marſbal, and in conſtabu- 
Jariis poſiti, that is, lifted in their ſeveral companies, And note, that ni milites et ſervientes were at their own proper expences in 
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12 Co. $0.) ſo as nothing ſhall deſcend unto the heire. But in caſe of a deviſe by his laſt will, a thirg 

J Co. 25. 26. in Butler's part ſhall deſcend to the heire, though all be deviſed away : and if tenant leave a third 

fe. 6. Co 75: in Sir George part to deſcend, then the deviſe is good for the reſidue. [i] But theſe things require ſo manj 

— 39 * 11 75 diverfities grounded _=_ evident reaſons, and are fo plainely expreſſed in my Commentaries, 
i 8 «$40 ong) ſhall not need to be repeated here. [A] And that the tenure 


| Parker's caſe. as th ( 1 very . . , wa 
t] die. 6s. > Sect. 3. kolghs Seien draweth to it ward mariage and reliefe, is of great antiquity, for ſo it was in 


the time of king Alfred (1). 

Quant tiel tenant mort. Here Littleton ſpeaketh not of a dying ſeiſed by the 
tenant, for in many caſes the heire ſhall be in ward, albeit the tenant died not ſeiſed, c. 
nor in the homage of the lord. As if the tenant maketh a feoffement in fee upon condition, 
and the feoffor dieth, after his death the condition is broken, the heire within age entreth 
for the condition broken, he ſhall be in ward, and yet the feoffor had no eſtate or right in the 
Co. eg.) land at the time of his death, but onely a condition, and which was broken after his deceafe, 
[*] 39. E. 3. 46. tit, Gard 92. oy But becauſe the condition reſtoreth the tenant to the land in nature of a deſcent, (tor he 

E. 3- Gard. 162. 11. H. 7. ſhall be in by deſcent) by the fame reaſon ſhall it reſtore the lord to the wardfhip, ſeeing now 
T2. 19. E 3. Gard. 114. 18. (as Littleton ſaith) the heire of his tenant is within age, and not able to doe him ſervice, and 
_ * SO 30. 7. N 7 no default in the lord to barre him of his wardſhip. 

7% („% i ot Be Ne Bo [7] And ſo Idoe take it, that if the heire within age recover in a dum non fuit com pos mex. 

[/ſ 7. H. 4 12. 1. H. 9. 12, tis, or formedon en diſcender, or remainder as heire, or ſuch like, the heire ſhall be in ward; 

22. E. 4. 7.6. 40. E. 3. 43. 4 for theſe be ſtronger caſes then the tormer, for here a right doth deſcend to the demandany, 

M. 236. 15. E. 4. 10. 1. which right being by courſe of law reſtored to the poſſeſſion of the heire within age, by con- 

ſequence the lord 1s to have the wardſhip of him, but in the caſe of the condition, no right 

at all deſcended to the heire, as hath beene ſaid. 

And fo it tenant in tayle, the remainder in fee, maketh a feoffement in fee, and dyeth lea. 
ies, as ving the iſſue in taile within age, if the feoffee inteotle the iſſue in taile, whereby he is re. 
; . 5 mitted, he ſhall be in ward to the lord; for as he is reſtored to the title of the land as heire, 
ſo is the lord reſtored to his title of wardſhip as lord of the fee. And as to this purpoſe 
herein I take no difference betweene a right ot action and a right of entry deſcending, when 
by action the right of the land is lawtully recovered by the heire within age, to his tenant ; and 
albeit he dyed not in his homage, yer there was a right of homage, and no default or laches 
was in the lord, or act done by him to prejudice himlelte thereof. 

11. H. 7. 12, But if one levie a fine executorie (us /ur grant et render) to a man and his heires, and he 
to whom the land is granted and rendred, betore execution dieth, his heire being within age 
entreth, he ſhall not be in ward, for his anceſter was never tenant to the lord, aud ſo there 
is a maniteſt diverfitie betweene this and the other caſes, E, fic de ceteris. 

But if the tenant maketh a feoffement in fee of lands holden by knights ſervice to the uf 

13. El. Dyer 298. of the feoffee and his heires, untill the time that the feoffor pay to the teoftee or his heirs 

, a hundred pounds, for the which a time and place is limited; the teoffee dyeth, bis heire 
within age ; the lord ſhall have the wardſhip of the bodie of the heire, and of the lands of the 
feoftee, conditionally, for he cannot have a more abſolute intereſt in the wardſhip, than the 
heire hath in the tenancie : therefore if the feoffor pay the mony at the day and place, and 

(Poſt 248. a ) entreth into the land, in this caſe both the wardſhip of the bodie and lands is deveſted, be. 
cauſe the lord hud no ablolute interelt in neither of them, but doth depend upon the per- 
formance or not pertormance of the condition, 

( 12. H. 4. 16, per Thirning. [e] So if the conuſor of a fine executorie of lands holden by knights ſervice dyeth his heir 
within age, the lord ſhall have the wardſhip of the bodie and land: but if the conuſee entreth, 
the heire is diſherited, and the lord hath loſt the whole benefit of his wardſhip. 

[=] 41. E. 3. 225. If the diſſeiſee dyeth his heire being within age, [] the lord ſhall have the wardſhip of 
11 15- E. 4. 11. the heire of the bodie of the diſſriſee. [x] But put the caſe, that in that caſe the difleifor 
dieth ſeiſed, and his beire within age, the lord may ſeiſe the wardſhip of his heire alſo, and 
of the land alſo: but the doubt is, whether the heire of the diſleiſee ſhall, after the deſcent 
to the heire of the diſſeiſor, continue in ward, for that after the deſcent the heire of the diſ- 
ſeiſor is become his lawtul tenant, and the heir of the diſſeiſee is not tenant unto him untill 
he hath recovered the land. 

| If ci gue uſe before the ſtatute of 27. H. 8. had dyed, his heire within age, the lord 

204. H. 8. 5. 4. H. 7. cap.17. [0] ſhould have the wardſhip of his heire ; and if the feoffee had dyed, his heire within age 
the lord ſhould have had the wardſhip of his heire alſo, and fo a double wardſhip for one and 

(41 k. 4. 26. tit. Avowrie ſame land, the one by the ſtatute ot 4. H. 7. the other by the common law. 

264. 2. 4.6.9. 48. E 3.8 b. 05 Tenant by knights ſervice maketh a gitt in taile, the remainder in fee, tenant in taile 

on * 30 * 3 * 3 maketh a teoffement in fee, and dyeth, his heire within age, the lord ſhall have the wardihi 

41 Ane "bY, af him; and if the feoffee dieth, his heire within age, the lord ſhall have the wardfhip allo 

7. E. 4+ 27+ 15. E. 4. 13. . E. of his heire, aud ot the land. 

2. Avow. 181. If 

(1) This ſhews, that in lord Coke's opinion the feudal tenures were ſettled here before the conqueſt. But as to this contio- 
verted point, ſee note x. of 64.2. 


th _— 


cing, laying for 40 days, and returning. Note alſo that the 40 days are accounted from the day prefixed for the aſſembling of the 
2 in the SE fined place, wherever it ſball be, whether in the * or out of the kingdom ; hs > = and place 7 215 of 
the army were prefixed in the writ de ſummonitione ſervitii. Obſerve, that great fines were frequently impoſed on thoſe, who wert 
deficient in doing their ſerwice on the ſummons of the army. Vid. Claul. 27. H. 3. parte 1. m. 12. Thomas de Berclay was fined 60 
marks for default of ſervice in trans retando cum rege. Clauſ. 16.E. 2. m. 36. The barons of the exchequer were commanded to com» 
pound with the archbiſhops, bifhops, religious men, and others for the remiſſion of their ſer vice in the next army ſummoned at Newwcafile on 
the wigil of Saint James next enjuing, and ta take for a fine forty pounds for every fee, and ſo pro rata. By Pat. 13. E. 2. it t di- 
refed that twenty pounds ſhould be taken for a fine on every fee of a knight 1ho ſhould make default. Vid. fines 7. E. 2. m. 4. 5- Of 
the ſummons of ſervice for the army of Seolland, it wwas | tat eccle/raflical perſons and wamen ſhould do their ſervice at 1 


1 . 


* 


Lib. 2. 


If tenant by knights ſervice maketh a gift in taile, and the donee maketh a feofiment in 
fee, and the donee dieth his heire within age, the donor ſhall have the wardſhip of him; becauſe 
he is his tenant in right. [q] But if the teoffee dieth, his heire within age, the donor ſhall 
not have the wardſhip of his heire, but the lord paramount ; becauſe he is tenant ix fait to 
him, neither ſhall the donor avow upon the teoffee or his heire for the ſervices due unto him, 
becauſe he muſt in his avowry ſhew the reverſion in fee to be out of him by the feoffment, and 
conſequently the ſervices incident to the reverlion are alſo out of him, but he ſhall avow upon 
the donee and his iſſues: [7] and thus are all the bookes that ſeeme to be at variance, either 
anſwered or reconciled. a 


[a] La terre tenus de luy, Sc. Littleton here ſpeaketh of lands holden of a ſub- 
ect: for if a man hold land of the king by knights ſetvice in capite, and other lands of other 
Lads, and dicth his heire within age, the _ ſhall have the wardſhip of all the lands by 
his prerogative : and this was due to the king by the common law, the fees of certaine ex- 
cepted, as in the ſtatute of prerogative regis cap. 1. appeareth, 

But if a man holdeth lands of the king by knights ſervice, as of an honor or mannor, &c. 
[5] in that caſe the king ſhall onely have the lands holden of him, and not of any other, Vet 
by reaſon of tenures ot the king by knights ſervice of certaine honours, (while they were in 
the king's hands) the king (as tome have ſaid) had (as it were by preſcription) his prerogative, 
wit, Raleigh age net bonony and Peverel, and fo of lands holden by knights ſervice of the duchy 
of Lancaſter in the county palatine (1). 

e] When an heire hath bin in ward to the king by reaſon of a tenure ix * after his 
full age he muſt ſue livery, which 1s halfe a yeare's profit of his lands holden. But if he be of 
full age at the time of the death of his anceſtor, then he ſhall pay tor lands in poſſeſſion a whole 
yeare's profit tor primer /cifix : but it it be of a reverſion expectant upon an eftate for lite, as te- 
nant in dower, tenant by the curteſie, or tenant for lite, then he ſhall pay but the moity of one 

re's profit. 

FT] If the heire be in ward by reaſon of a tenure of an honour or mannor, (except as be- 
fore) he ſhall not ſue liverie, but an oer le maine. cum exitibus, albeit he never made tender, 
le] And if he be of full age, the king ſhall have no primer /ei/n, but relicte, But where the te 

nure is ix capite, there the king ſhall have the meane profits untill the tender be made; and if 
the tender be made, and not duely purſued, the king ſhall alſo have all the menne profits. 

[f] He that holdeth of the king by ſocage in chiete, and dieth, his heire of full age, the king 
ſhall have livery and primer /cifix onely of the lands ſo holden, and not of the lands holden ot 
others. [g] But it the heire of ſuch a tenant in ſocage in chiete be within the age of tour- 
teene at the death of his anceſtor, he ſhall neither ſue livery, nor pay primer /e{/in, either then 
or any time after: and the reaſon thereof is, for that the cuſtodie of his body and lands in that 
caſe belong to the prochein amy, as gardian in ſocage. L/] Neither ſhall the king have primer 
ſeifn of lands holden in Burgage, (as ſome have ſaid) for that it is no tenure in cle. 

Note, there is a generall livery, and a ſpeciall livery : a generall livery hath two pro- 


perties: 

Firſt, it is full of charge to the heire, for he muſt finde an office in every county where he 

—— or elſe he cannot ſue a generall livery, and he muſt ſue out his writ ot e pro- 
„Ec. 

[+] The ſecond property is, that it is full of danger : firſt, it concludeth the heire for ever 
after to denie any tenure found in the office. Secondly, if livery be not ſued of all and of 
every parcell which the king ought to have, whether it be found in the office or not found (for 
a generall livery could not be ſued by parcels) the liverie is void, and the king may reſeiſe the 
lands, and be anſwered of the meane profits. So it is if the office be inſufficient, or the pro- 
ceſſe whereof the livery was made be inſufficient, or the like, the king ſha!l reſeiſe, as is atore- 
faid. [a] Therefore tor the eaſe of the heire, and for avoyding of ſuch danger, the heire for 
the molt part ſueth out a ſpeciall livery, which containeth a beneficiall pardon, and ſaveth the 
ſaid charges, and preventeth the ſaid concluſion, and the other dangers, which being of grace, 
and not of right, as the generall livery is, the king may well and juſtly take more for a ſpe- 
cull livery, — for a generall, for the cauſes atoreſaid, but ever with ſuch moderation as the 
heire may cheerfully goe through therewith. | 

Note that livery is in nature of a reſtitution, which is to be taken favourably : for if livery 
be made of a mannor cum pertinentiis, the heire ſhall thereby have the advowlon appendant. 
Otherwiſe it is in grants by letters patents. 

Since the time that Littleton wrote [e] there is a court of wards and liveries erected by 
authority of parliament concerning the order of the king's wards, &c. to be holden betore the 
maſter of the wards and the councell of that court appointed by thoſe acts. This hath 


made 
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(2. Po, Ab. 39.) 

g] So was it huloen Tr. 18. El. 
in Com, Banco per Cur. which 
myſelte heard and noted, in Sit 
Thomas Wyat's caſe, 

] So was it refolved in Sir Tho. 
Wyai's cafe ubi ſupra. 


— 


[a] Glanv. Nb 7. cap 10. Pritt, 
ub. 2 fo. 85. £6, 87. Brit. J. 4. 
c. 2 Fltal, 1. c. 10. o. H. 3. 
Pterog. 25. 21. H. 4. ib 26. 
Ro. Fimum. 6. Johan. Stat. 
P:erog. Reg. C. 1. 


[+] Braft, 65; pre. Mae. catta 
e.. 31. 1. E. 6 ca. 4 5. E. z. 
5. 47. E 3. 21. 20. HS B. 
tit. Livery 58. 28. Hi. 8. 1b d 55. 
(2. Ro. Ab. 503) 


10 8. Co. 172. Hale's cafe. 38. 
H. 8 Br. tit, Livery 60. Vid. 
tec. 154, (F. N. B. 255. E.) 


{d] El. Dier 168. 


[e] 22 H. 8. tit. Liv, Br. 62, 


9 J 39. H 8. Liver. Br. 60. 45+ 
„ 3. 11. 35. H. 6. 52. Stant. 
17 b. 

EJ 20. El. Dy. 362. F. N. B. 
259 d. 


[4] F. N. B. 263. 7. E. 4. 17. 
Stant, Ft. 13. Br, ut. Liv. 64. 


[i] 46. E. 3. 33- 47. E. 3. 21. 
2 1. H. 6. 28. b. 33. H. 6. 50. 
29. Aff. S. Pl. Com. Cuuntee of 
Leic, cafe 44. E. 2. 1. & 25. 12. 
R. 2. Lav. 28. 2. H. 7. fol. 12. 


ſs] 1. H. 4 6. b. 37. H 8. E- 
ſtop. Br. 1. 218. 7. E. 6. 1b 222. 
Scurfiela's care, Tr. 8. Ja. in cur 
Ward. 23. EI Dier 377. 28. H. 
8. Br. tit. Liv. 56. 


47. E. 3. 6. 5. E. 6. 6. 27. AT. 
48. Pl. Com. 25. 20. El. Dyer 
360. (10. Co. 64+ a.) 


[e] 32. H. 8. 46. 33. H. 8. cap. 
41, (4. Ian 128.) 


(1) Rot. Parl. 12. H. 6. n. 57. Simile pro ducatu Cornub. Rot. Parl. 18. H. 6. n. 42. Ryley's eſcheat m. 4. and 5 E 1. Rot. 
20. „at to the ancient honor of Peverel, the tenure of that is in capite, but ſome new additions 10 the honor are not fo. P. 7. 
Jac. Ley 7. Clarke's caſe. Vid. tamen P. 17. Jac. Churche's caſe, Ley 53. for there it was found, that tenure of the honor of Pe. 
verel is tenure in capite as to the manor of Woodham Mortimer. Hal. MSS. By a tenure in capite in this note, lord Hale mens a 
tenure of the king at de corona in contradiſtioction to a tenure of him ut de fonore. In the time of lord Coke it was the 

to denominate the former a tenure ut de perſona regis; and as to the latter, it was not allowed to be a tenure i ga- 


ee 


_ ite 


day, or come before A and B and pay a fine, viz. twenty marks for every fee: So obſerve, that they were not fines impoſed, but velun- 


fines. — Hal. MSS. 


In reading the preceding annotation by lord Hale, it is very requiſite to attend to the diſtinction between the two ſubjects 
of it. The firf part of the annotation, which ſtates the progreſſive changes in the aſliſe of arms between the 27. of Hen. 2. and 
the 21. of Jam, i. and refers to the commiſſions of array during the — period, is applicable to the general military ſervice of 
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made ſuch a manifold alteration, as were too long here to be inſerted, and doth belong to another 
treatiſe mentioned in the epiſtle of the juriſdiction of courts, where it were neceſſary, that 
the true juriſdiction of that court ſhould be ſet downe, a matter of no great difficulty, ſeeing it 


680 began ſo late by authority of parliament. And ſince Littleton's time, [A] there is a right of pro- 
enn gabe ſtatute made concerning the finding of offices and qther things, not onely concerning the 
9. Co. 16.) king's wards, or their rights and poſleſſions, but ſome other e very beneficial! for the 
5 4. E. 4. 23. 33. H. 8. tit. ſubject, in all to the number of 12. le] Firſt, that ſuch perſons as hold for tearme of yeates, 


enter congeabl. Br, 12 5. or by copy of court roll, or have any rent common or profit apprender out of any lands found 
in any office, wherby the king is intituled to the wardſhip of the lands or tenements, or to the 
forfeiture of the lands or tenements upon atrainder of treaſon, felony, præmunire, or any other 
offence, yet may they have, hold, enjoy, and perceive their ſeveral eſtates, intereſts, and 
fits, although they be not found in the office. And this being a beneficiall law the eſtates of te- 
nant by ſtatute ſtaple merchant and elegir, and executors, that hold lands for payment of debts, 
[ f] 14: Elis. Dier. fo. 319 Are taken ro be within the benefit of the clauſe: [V] and ſo 18 a doubt in 14. El. Dier cleered, 
2. Where it is found, that the heire is of fewer yeares than in truth he is, he ſhall not be 


Mar. Dier 156. concluded hereby, [g] but every fuch heire at his very full age may proſecute a writ of tate 
ade f probanda, and ſue his livery or ouſter le niaize: in which caſe he had no remedy by the common 
law. 


12 1355 5 * 25 5 2 6, OP þ Rs — E or more be found heire, where another perſon is heire, the partie 
4. Co. 56. & -N 3 9 Or where one perſon or more be found heire in one county, and another perſon or per. 
8 * * 1 A 4. ſons found heire in another county, there could have beene no interpleading. 
f. 7. 13. 4. U. 7. 15. 8. H. 7. 5. Or if any perſon be untruly found by office lunaticke, or ideot, or dead, the party grie- 
11. F. N. 1 12. R. 8 Li- ved may traverſe the ſaid offices; and you may reade in Ken's caſe how the otfice ſhall be 
very 28. F. N. B.233- 7· Co. 44 traverſed upon this act. | 
$5; —_ * OY [4] 6. Where it is untruly found by office, that any perſon attainted of treaſon, * felony, 
165. 86. Kr. Sadler's caſe. — or præmunire, is ſeiſed of any lands, &c, the party grieved, having juſt title of treehold, hall 
II. 8. entre Cong. Br. 125: 14. have his travers or mox/?rans de droit (without being driven by this double matter of record 0 
E. 3. cap. 14. his petition of right as be was before this ſtatute) which is much more ſpeedy then the pet. 
rion, for 7 the petition there be foure writs of ſearch, and every one mult have 40 dae 
before the ſerving, and now but two writs of ſearch, 
[<] Vide 6. Co. 6. Wheeler's 5. Where an office is found by theſe words or the like gwod de quo wel de quibus tenemerta 
_ edifa tenentur, juratores pred” ignorant, or holden of the king per que ſervitia Juratores iono- 
rant, it ſhall not be taken tor any immediate tenure of the king in chiete, but in ſuch cates a 
melius inquirendum to be awarded as hath beene accuſtomed of old time. This branch hath 
[4] 12. Eliz. Dier f. 292. . 8. beene well [4] expounded ; tor it the firſt office finde a tenure of the king per que ſervitiag&c, 
Co, 268. Paris Stoughter's caſe, „et if upon the melius inguirenulum the tenure be found of a ſubject, the firſt oftice hath lol 
his force per ſenſum hij us flatuti, and need not be traverſed, and the metius, Ec. is in nature of 
the diem claufit extremum or mandamus, Cc. and this was but a. declaration of the ancient com- 
mon law, as by the words of the ſtatute (as hath beene accuſtomed of old) it appeareth ; but it 
upon the melins it be found againe as uncertainely as before is ſaid, then it is in judgement oi 
13. Eliz, Dier 306. 4. H. 6. 13. law a tenure in capite, and fo it was before the making of this act, and ſo are the bookes that 
10. H. 4. 2. b. ſpeake hereof to be intended ; but it upon the melius a tenure be found of the king ut de mane- 
rio = gae ſerwitia, &'c, it ſhall be taken tor knights ſervice. 
Where it is found that lands, &c, are holden of the king immediately, where in truth 
they are holden of a common perſon and not of the king immediately, and that the heire s 
within age, ſuch heire within age ſhall have his traverſe, &c. which he could not have had by 
the common law, 

9. The meane lords of whom the lands are holden, which the king hath by his prerogative 
during the minority of the heire, ſhall receive and take ſuch rents as are due unto them bythe 
hands of ſuch of the king's officers as receive the profits of the ſame lands, where before tha: 
act, the lords uſed to * the rents due, &c, during the king's poſſeſſion, and after livery 
ſued charged the heire with all the arrerages, 

10. There is a proviſion for offices found before the ſtatute or before the 20 day of March 
next after the act, 

11. A ſpeciall clauſe is, that a /cire fac? ſhall be awarded upon every travers by force of this 
aft, and where the party was put to his petition, there upon the travers there ſhall be two 
writs of ſcarch granted. ; 

12. And laſtly, it judgement ſhall be given againſt the king upon a traverſe by vertue 9 
this act, all former rights appearing of record are ſaved to the king, But albeit theſe points 
are moſt neceſſary to be knowne, yet let us now returne to Littleton, i 

1% b. 4. 12. 46. k. 3. 12. 21. Littleton warily and materially (treating of a common perſon) faith, zexus de luv holden 0! 
H. 6. 11. 3. H. 7. f. him, for he ſhall have nothing in ward but that which is holden of him. But the king by h's 

rerogative 
ite. But Mr. Madox very juſtly animadverts on lord Coke and his cotemporaries, as well for calling any tenure of the king 
a tenure ut de perſona by way of diſtinction, as for not allowing a tenure ut de honore to be a tenure in capite. He ob- 
ſerves, that all tenures of the king are of kis perſon, and that in order to diſtinguiſh accurately between lands originally holden 
immediately of the king and thoſe holden immediately of him in conſequence of the eſcheat of an honor or barony, we ſhould call 
the tenure of thoſe of the ii deſcription a tenure ut de corona, and that of the ſecond a tenure ut de honore, Further he inſiſts, 
that tenure in capite of the king is holding immediately of him without the interpoſition of any meſne lord, and conſequent!y that 
a tenure of the king ut de honore is equally in capite with a tenure ut de corona, though in other reſpects there certainly are vet 
important differences between the two, ſuch as render it highly neceſſary to preſerve a diſtinftion. See Mad. Baron. Angl. 163. 


* 


the king's ſubjects are liable to for the internal defence of the realm. The remainder relates to the performance of that particulsr 
military ſervice, xhich was due by reaſon of tenure, and might be required on foreign expeditions, With reſpect to the latter it ai) 


be ſufficient to add, that military ſervice by tenure was wholly aboliſhed by the 12. Cha. 2. c. 24. which in expreſe terms diſcharges 
all eſtates from ſervices on voyages royall, aud that long before this ſtatute it had fallen into diſuſe, as appears fiom there not being 
any inſtance of aſſeſſing eſcuage lince the reign of Edward the ſecond. As to the former, lord Hale ends his bifforical deduction 

abo: 
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tive ſhall not onely have ſuch lands and tenements, which (as hath been ſaid) the heire 
Ir his tenant by knights ſervice in capite holdeth of others, but ſuch inheritances alſo as are 
holden at all of any, as rent charges, rent ſecke, fayres, markets, warrens, annuities, 
and the like ; and ſo is the law cleerely holden at this day, as it hath beene refolved; and ſo 
experience teacheth, that the king by his prerogative given to him by the ancient common 
law ſhall have thoſe inheritances not holden, and io the ure made by [(o] Stantord is eleered fo] Stanf. Prar, fo. 3, 
and made without queſtion, 
The law is changed fince Littleton wrote in many caſes both for the mariage of the body, 
and for the wardſhip of the lands, and a farre greater benefit given to the lords then the com- 
mon law gave them, and ſome advantage given to the heires, which before they had not, 
which ſhall be touched briefly, : 
If the father had made an eſtate for life or a gitt in taile of lands holden by knights ſer- Ni nlebtidge, ca. f. 
vice to his eldeit ſonne, or other heire apparent within age, the remainderin fee to any other, pl. com. 82 
and dyed, the heire ſhould not have beene in ward; for this was out of the ſtatute ot Merle- 27. H. S. 10. 33. H. 6. 14+ 
bridge. * at this day the heire ſhall be in that caſe in ward for his body, and a third part 
of his land. 
(a; So if the father had infeoſſed his eldeſt ſonne within age and a ſtranger and the heires C.] 11 E. 3. Collufion 29. 
of the ſonne, and died, the ſonne ſhould have beene out of ward; but at this day he ſhall be 755 8.14. 
in ward for his body, and for a third part of his moity. [/] So it the father had inteoffed any [9] 33 H. 6 14. 27. H. 8. 7, 
of his younger ſonnes or others for the making of his wite a joynture, or for the advancement 888 ON 
of his daughters, or tor the payment ot his debts, and after inteoffe and convey the land to 10. Eye. 260. z. Els. 103. 
his heire and dyed, his heire within age, his heire ſhould not have beene in ward; becauſe he 20. Elie. 361. 19. EU. 276. 
was bound by the law of nature and nations to provide tor them; but now in all theſe caſes 5 Mariz 158. 
the heire ſhall be in ward for his body, and a third part of the land, and all this groweth by 
conſtruction upon the ſtatutes of 32. and 34 H. 8. [e] But if either the eldeſt ſonne, or any ſc] 10. Co. 83. Leonard Lovey's 
of the younger ſonnes purchaſe lands of his father, which are holden by knights ſervice, bord cal. | 
fie for the reaſonable value, this is out of thoſe ſtatutes, and the heire ſhall neither be in ward, 
nor pay primer fSeiſon, | | 
And in all the cafes aboveſaid, (for example) if a feoffement be made to the uſe of his wife 
for life, or to the uſe of any of his younger ſonnes for life, or to the uſe of ſome perſons for 
Wye for payment of debts, and upon all theſe eſtates a remainder is limited over, it the wife or 
tenant tor life dye in the lite ot the father, [A] or if it be conveyed to the uſe of the wife or 14] 2. Co. 91. Bngham's caſe, 
yonger children in fee, or tee taile, or in tee tor payment of debts, and theſe lands are conveyed 6. Co. ubi ſupra $4. 
away in the lite time of the father, atter the deceaſe of the father no wardſhip, &c, accrueth by 8. Co, 165. Digbye's cafe. 
force of any of the ſaid ſtatutes, for ſuch eſtates muſt continue till the title of wardſhip doe 


w. 

914 If the father convey his lands holden by knights ſervice either of the king or of any ſc] 14. Fliz. Dier 308. 3. Ma« 
meane lord to his middle ſonne in taile, the remainder to the youngeſt ſonne in tee, and dyeth, . Dicer 140. 2, Co. g3. 94 
the eldeſt being within age, and the king or lord ſeize the body and two parts of the land, if — „„ 
the middle brother dye without iſſue, the king or the lord ſhall not have any benefit of the ſta- % Co. 8B. Leonard Lovey's cala 
tute againſt him in remainder ; tor the ſtatute was once ſatisſied, and the ſtatute extendeth * 
not to him in remainder, : 

[/] If there be a grandfather, father, and divers ſonnes, and the grandfather in the life of [/] 6. Co. 97. Sir George Cur- 
the father convey his lands holden by knights ſervice to any of the ſonnes, this is out of the ne caſe, 2. Eliz, Dier. 181. 
ſtatute of 32. H. 8. and if the grandfather &e, there is neither wardſhip nor primer ſeiſon due; *: Elie. Dier, 252, 
for the father hath the immediate care of his ſons. But it the father be dead, then the care of 
them belongs to the grandfather, and then if the grandfather convey any of the lands to an 
of the ſonnes, it is within the ſaid ſtature: [g] and a conveyance to the uſe of any of his [] 10. Co. 83. Leon. Lovey's 
collaterall blood, which is not his heire apparant is out of the faid ſtatute, And fo are cale. 18. Eliz. Dier, 385. 
conveyances either by father or mother to or to the uſe of baſtard children out of the ſta- 
tute ; tor qui ex darmato coitu naſcuntur, inter liberos non computentur, And the preamble ſpeak- 
eth of lawtull generations. If a man ſeiſed of lands holden in ſocage convey them to the uſe 
of his wife, or of his children, or payment of his debts, and after purchaſe lands holden by 
knights ſervice ix capite, and dieth his heire within age, the king hall have no part of the 
ſocage land. [+] But if in that caſe he had by his will in writing deviſed his ſocage lands [5] Loon. Lovey's cafe whi fe 
in tee, and after purchaſed lands holden in capite, and dieth, the King ſhall have ſo much of pra. Butler & Baker's caſe. 3. 
the ſ lands as will make a full third part of all, The benefits, that grew to the ſubject by Co. 25, &c. 
thoſe acts of parliament, were, that tenants in fee fimple might deviſe their lands by their 
laſt wills in writing in ſuch manner and forme, as by the ſaid acts appeareth; alſo that the 
father might infeoffe his eldeſt ſonne or other heire lincall or collaterall of his lands holden by 
knights ſervice, and two parts of the lands ſhall be out of ward. And in * Might's caſe you ® 8. Co, 163. Might's caſe. 
ſhall reade excellent matter of eſtates made upon colluſion. 

And both the ſtatutes of 32. and 34. H. 8. concerning wills and wardſhips are many 
wayes prejudiciall to the heires, as taking one example for many, If tenant by 2 

ervice 

(1) Vid. Trin. 8. Jac. Ley at. Allicoct's caſe. Hal. MSS. | 

(2) Grandfather enferffs the father and his ſon in fee, and dies. The father being of full age ſhall ſue livery of the third part of a 
moiety. Trin 8. Jac. Ley 21. Crawley's _ But if feoffment be to daughter and her huſband, they ought to ſue livery of the whole, 
for both are cbildren within the flatute. M. g. Jac. Ley 41. Bacon's caſe et ibid. 43. Cleer's caſe. Hal MSS. 

(3) Lands are given to huſband and wife and the heirs of the huſband. Huſband and wife join in a fine come ceo to the uſe of the 


12 


92 


about the aſſiſe of arms and commiſſions of array with the 21. of James; but the reader will find the ſame ſubject — accurately 
continued to the preſent times, together with ſome particulars relative to the previous period not adverted to by 1 mm in an 


Lib. 2. Cap. 4 Of Knights Service. Sect. 103. 


ſervice make a feoffement in fee to the uſe of his wife and her heires, or to the uſe of a younger 
'  ſonne and his heires, or * tor the payment of his debts; in theſe cales, although nothing 
Leon, Lovey's caſe ubi ſopra, 22- at all of the lands ſo holden deſcend to the heire, but he is diſherited of the ſame, yet his body 


Eliz. Dier, 367- ſhall bein ward, But this for a little taſte may ſuffice, More hereot you may reade in my Re. 
ports in the ſeverall cafes noted in the margent. | 

32+ E. 3 gard. 6r. Pleine age. Full age regularly is one and twenty yeares. 

2. H. 5. 4. Entendement del ley. Entendement .i. intelle&us, the underſtanding or intelli 

rg as Aa) Fj 6 2 — the law. Regularly judges ought to adjudge according to the common — 
x W. 

10. H. 6. 8. 21. E. 3. 33. 8 By intendment of law every parſon or rector of a church is ſuppoſed to be reſident on his 

27. H. 8. to. 10. benefice, unleſſe the contrary be proved. 


Of common intendment one part of a mannor ſhalt not be of another nature then the reſt. 
Of common intendment a will ſhall not be ſuppoſed to be made by colluſion. Zr fats nnd 
fe habet ad bonum et malum, magis de bono, quam de malo lex iuteudit. Lex intendit wicinum wi. 
cini facta ſcire, Nulla impoſſibilia aut inhonefla ſunt præſumenda, wera autem et hone/ta, et poſ. 
fibilia. Lex ſemper intendit, quod convenit rationi. As in this caſe, the gardian ſhall have the 
cuſtody of the land untill the heire come to his full age of one and twenty yeares ; becauſe 
by intendment of law the heire is not able to doe knights ſervice before that age, which is 
unded upon apparant reaſon, There note that the tull age of a man or woman to alien, 
emiſe, let, contract, &c, is one and twenty yeares, the civill law five and twenty years, 
for then the Romanes accounted men to have plenam maturitatem, and the Lombards at 

eighteene yeares. . 


Vide Britton, fol. 169. Si le hetre ne ſoit marie al temps del mort de tiel aunceſter, Sc. 4. 
cefter is derived of the Latine word anteceſſor, and in law there is a difference between a- 
cefſor and predeceſſor. For — is applyed to a naturall perſon, as I. S. et anteceſſores ſui; 
but predeceſſor is applied to a body politique or corporate, as ep//coprs London. et predeceſſores 

ui, reactor de D. et prædeceſſores ſui, Sc. ; 

Glanvil. lib. 7. cap. 7. Mirror, Mes ſi tiel tenant devie ſon heire female eſteant del age de 14 ans, &c, 

4 4 * 2. Britton. fol. 166. And the reaſon as I finde in antiquity, wherefore the law gave the mariage of the heire fe, 

. male if ſhe were within the age of fourteene, and that ſhe ſhould not marry herſelte, was, pur 
ceo que les heires females de noſtre terre ne ſe marieront a nous enemies, et dount il nous Barns ac 
lour homage prendre, fi eux ſe puiſſent marier a lour volunt, This is a ſpeciall age tor an heire 
female to be out of ward, if ſhe attaine unto it in the life time of her anceſtor ; for at that a 

35. H. 6. 40. Brafton lib. 2. ſhe may have a huſband able to doe knights ſervice. A woman hath ſeven ages for ſeveral 

cap. 37. purpoſes appointed to her by law: as, ſeven yeares for the lord to have aid pur file marier; 

(2. Ko. Ab. 342. (. Co. 73. b.) nine yeares to deſerve dower, twelve yeares to conſent to mariage, untill tourteene yeares to 

be in ward, fourteene yeares to be out ward if the attained thereunto in the lite of her anceſtor, 

ſixteene yeares for to tender her mariage if ſhe were under the age of fourtcene at the death of 
her anceitor, and one and twenty yeares to alienate her lands goods and chattells. 

34. E. 1 Stat. 3. Glanvil. Ib. 7. A man alſo by the law for ſeverall ＋ hath divers ages aſſigned unto him, wiz. twelve 

8 D? l _ Brace yeares to take the oath of allegeance in the torne or leet, fourteene yeares to conſent to ma- 

th Ra Bids 91 37" * riage, fourteene yeares for the hcire in ſocage to chooſe his gardian, and fourteene yeares is alſo 

+ Ro. Ab. 137. 138.) X ; . - . ö i 

| accounted his age of diſcretion, fitteene yeares for the lord 20 have aid pur faire fitz chivaler, 
under one and twenty to be in ward to the lord by knights ſervice, under tourteene to be 
in ward to gardian in ſocage, fourteene to be out of ward of gardian in ſocage, and one 


and twenty to be out of ward of gardian in chivalrie and to alien his lands goods and 
chattels. 


35. H-6. g2.tit. Gard. 71. S. Mes. fi tiel heire female ſoit deins lage de 14 ans et nient marie, &c. 
o1d. 3. b. F. N. B. 256. 253. 35- "6" 
H. 6. 40. Le ſeignior avera la gard del terre. But put caſe that the lord cannot have the 
wardſhip of the land, as if the lord before the age of fourteene granteth over the wardſhip ot 
the body, in this caſe the grantee of the body cannot enjoy the benefit of the two yeares, be- 
cauſe he cannot hold over the land, and the lord which hath the wardſhip of the land only 
ſhould loſe the benefit of the two yeares, becauſe he hath the lands onely and cannot tender any 
mariage. Therefore in this caſe the heire female ſhall enter into her land at her age of 14 
eares. So it a tenant holdeth of one lord by priority, and of another by poſteriority and dieth, 
is heire female within the age of 14 yeares, the lord by poſteriority ſhall have the lands but un- 
till her age of 14 yeares, becauſe the mariage belongeth not to him. Alſo if the lord marieth 
the heire female within the two yeares, her huſband and ſhe ſhall preſently enter into the 
lands: for, ccſſante cauſa, ceſſat ectus; et ceſſunte ratione legis, ceſſut beneficium legis. Ir 


huſband and wife and to the heirs of the body of the huſband, remainder over. The huſband dies. The wife ſball not ſue livery, becauſe 


8 3 + ad a purchaſe to the huſband and wife, and be had not a greater gate afterwards. T. 15. Jac, Ley 51. Menfeld's cafe 
A1. . y 


leo 


Britton. fol. 169. 35. H. 6. 52. 


— 


admired work, to which we have ſuch frequent occaſion to refer. See 1. Blackſt. Comment. gth edit. 41. It is obſervable, that 
lord Hale avoids taking the leaſt notice of the great conteſt between Charles the firſt and the long parliament about the king's 
power over the militia, which aroſe in conſequence of ſome commiſſions of array ifſued by him and was the immediate prelude 


to the civil wars in his reign, Of the arguments uſed by each party on this occaſion, there is a very full account in Ruſh» 
worth, See 4. Ruſhw, 655. 
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If the lord tender a convenable mariage to the heire within the two yeares, and ſhe mary 35. H. 6.52. 35. H. 6. tit. Gard. 
el{errhere within thoſe two yeares, the lord ſhall not have the forfeiture of the mariage ; 105 71. 6. 05. * the lord Darcie's 
the ſtatute giveth the two yeares onely to make a tender, Cale, 


Et ji le ſeignior deins les dits 2 ans ne luy tender tiel mariage, &c. 


denque el al fine del dits 2 ans poet entrer, et oufte le ſeignior. This is fo 
evident, as it needeth no explication. 


Mes ſi tiel heire female ſoit marie deins lage de 14 ans en la vie ſon r. x. B. 13 
anceſter, et fon anceſter devie el efteant deins age de 14 ans, le ſeignior | 


navera la gard forſque de la terre jeſque al age de 14 ans, &c. Note, albeit 
the heire female be maried at the age of twelve yeares in the life of her anceſtor, (at which age 
ſhe may conſent to matrimony) to a man of full age, that is able to doe knights ſervice, yet if 
the anceitor die before her age of fourteene, the gardian ſhall have the — untill her age of 
ſourteene, becauſe (as hath beene faid) that is the time appointed by the common law. And 
ſo it the heire male be marred m the lite of the anceſtor at his age of fourteene yeares, and the 
aacetor dieth, the lord ſhall have the land until the ward commeth to the age of one and 
twenty. : | EY 

Car ceo eft hors del caſe del dit flatute, intant que te ſeignior ne poet 


tender mariage a luy que eft marie. 
Natura non facit vacuum, nec lex ſuperwacuum. The law doth never enforce a man to doe a 
raine thing. | 
And . the ſaid ſtatute of W. 1. giveth unto the lord the ſaid two yeares, thereby is 
implyed, that it he dyeth within the two yeares, his executors or adminiſtrators ſhall have 
the fame. For when the ſtatute veſteth an intereſt in the lord, the law giveth the ſame to 
his executors or adminiſtrators, Then put caſe, that a lord hath the wardſhip of the bodie 25. H. 8. 3. 17. F. 3. Exec. 57, 
and land of an heire female, and maketh his exccutor, and dyeth before ker age of foureteene 4. E. 3. 55. 28. All p. 7. 
yeares, whether the executor ſhall have the two yeares, becaute the executor is not lord. But 
I rake it, the executor having the wardſhip of the body and land, ſhall in that caſe have the 
two yeares, for that they were veſted in the lord (1). 
It is further provided by the faid ſtatute, that it the lord tender a convenable mariage to the 31. Aff p. 26. 
heire female within the ſaid two yeares, and the heire female retuicth, then the lord ſhall (Cro. Jam. x51.) 
bold the land untill her age of one and twenty yeares, and further untill he hath levied the 
value of her mariage. But if the lord doth not tender a mariage within the two yeares, he 6. Co. 71. L. Darcie's caſe, 
fhall loſe the value of the mariage, and content himfelte with the two yeares value. 


Car devant le dit flatute, &c. ſicome appiert per le rehearſall et pa- 35. H. 6. 52. Gui. 51. 


rols de le dit flat Ute. Nota, the rehearſall or preamble of the ſtatute is a good meane to 

finde out the meaning of the ſtatute, and as it were a key to open the underſtanding thereof (2). 35 H. 6. 52. Gard. y1. 6. Co,71, 
The tender of a mariage to an heire female before the age of fourteene is void, which muſt be lord Darcie's caſe. Britton 169. 
underſtood where the lord may hold the land for the ſaid two yeares, for then the ſtatute ap- 

pointeth the time of the tender ; but where the lord cannot have the two yeares, he may ten- 

der a mariage to the heire female at any time after the age of twelve and before fourteene, for 

fo he might have done at the common law. 


Sect. 104. 
N OT A, que le OTE that the full F full age, which is 


. the of one and 
pleine age de age of male and twenty, 2 the age of (Ante 78, b.) 


male et female, ſolon- female, according to diferetion, which is the age 


+ of fourteene (3), ſomewhat 
que le common par- common ſpeech, is pn bene ſpoken beſees 7 4). 


lance, eft dit lage de faid the age of 21 But now to the point 

ment or difagreement in 5. Mar. Card. Br. pl. ultimo. 39. 
11 . Ef Age de — And the age of This caſe. The — of agree - E. 3. 32. 33- Par. Reg, Gp. 6. 
diſcretion eft dit lage diſcretion is called the ent, or difagreement, when Ts oe, Bhs, Ret. Baa. in baak 
de 14 ans; car a tiel age of 14 yeares; for they marrie infra annos nubi- | 


age le enfant que eft at this age, the infant, 1 3 . 


marie deins tiel age a which is maried with- fourteene or after, and there 


g 5 need no new mariage, if they 
un feme, puit agreer in ſuch age to a wo ſo agree; but diſagree they can 


not 


(1) See 6. Co. 74. 2. 

(2) Lord Coels manner of expreſſing himſelf on the operation of the preamble in the conſtruttion of ſtatutes is very ob- 
ſervable Inſtead of ſaying generally, that the preamble ſhall controul the exaZing clauſes, or of limiting pony how far it 
mall have that effect, which would have been attempting to make a line where one cannot be drawn, he cautiouſly fays, that 
it is a good mean to find out the intention. The authorities referred to in 4. New Abr. 645. will ſerve to explain by inſtances, 
what tort of influence the preamble ought to have in expounding ſtatutes. See alſo Hatt. on 18 

(3) It ſeems more proper to conſider ele as the age of diſcretion for women; for Lord Coke himſelf a few lines lower 
ſtates that to be their time for agreeing or diſagreeing to a marriage. See the note as to the age, at which infants may make a 
will of perſonalty, Pott 89. b. : 

(4) Tolord Coke's account of the ſeveral ages of a man r which is given in fol. 78. b. add x. Hal. Hiſt. Pl. C. 27, 

$ 


Lib. 2. 


(1. Ro. Abr. 341. 3. Inſt. 39.) 


13. E. 1. gard. 137. Britton fol. 
169. acc. 


Glanvil lib, 7. cap. 12, 


27. H. 6, gard. 118. 


27. H. 6. gard, 118, 


27. MH. 6. gard, 118. 


F, N. B. 243 


7. H. 6. 17. 


[a] 30. E. 1. gard. 156. 12. E. 
1. gard. 138. 21. E 3. 19. 20. E. 
3. Bard. 41. Temps E. 1. ibidem 
128. 35. H. 6.45. 7. H. 6. 11. 
Vide Prær. Reg. cap. 6. 13. H. 
ard. 147. Stanf. prær. Les 
(] 27. H. 6. gard. 118. F. N. B. 
143+ m. 19. E. 3. judgement 123. 
5. E. 3. 16. 
10 47. E. 3. tit. Action ſur le 
atute 38. and the bookes above- 
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not before the ſaid ages, and ö | | 
then they may difagree and a fiel mariage ou man, may agree or dif. 


marie 1 to others wich- diſagreer. gree to ſuch mar jage. 


out any divorce: and if they once after give conſent, they can never diſagree after (1). If, 
man ot the age of fourteen marry a woman of the age of ten, at her age of twelve he may aſx! 
diſagree, as ſhe may, though he were of the age of conſent ; becauſe in contracts of matrimony 
either both muſt be bound, or equal election ot diſagreement given to both, and ſo ? converſy, 
if the woman be of the age of conſent, and the man under (2). 


Sect. I 0s, 


T is a maxime in law, 
DPuod dominus non ma- 
ritabit minorem in cuſtodia 
ſua niff ſemel. And another 
ſaith, Si ſemel legitims nupt 
fuer, &c. yg non te- 
nebuntur ſub cuftodia domino- 
rum eſſe. Albeit this mariage 
is de facto, and not de jure, 
and though the diſagreement 
diſſolveth it ab initio, yet the 
lord ſhall never have the ma- 
riage of him, 

And ſo if the gardian ma- 
rieth his ward to a woman, 
and after the mariage is diſ- 
ſolved by reaſon of a precon- 
tract (4), yet the gardian ſhall 
never have the mariage of the 
ward againe. 

But it one raviſheth a 
ward from the lord and ma- 
rieth him within the age of 
conſent, in that caſe it the 
lord taketh again his ward, 
and he at the age of conſent 
diſagreeth to the mariage, the 
lord ſhall have the mariage 
of him, for he never had it 
before. 

So likewiſe, if the anceſ- 
tor marieth his heire appa- 
rant infra annos nubiles, and 
dieth his heire within age, 
the ward diſagreeth, the gar- 
dian ſhall have the wardſhip 


Sect. IO5, 
27 fi la gar- 


dien en chival- 
rie marie un foits le 
garde deins lage de 
I4 ans a un feme, et 
puts fil al age de 14 
ans diſagree a te 
mariage, il eſt dit per 
aſcuns, que lenfant 
neſt pas tenuz per le 
ley deſire auterfoits 
marie per ſon gar- 
deine, pur ceo que /e 
gardeine avoit un 


foits le mariage de 


luy, et r ceo il fuit 
hors de ſon garde 
quant al garde de ſon 
corps. Et quant i a- 
voit un foits le ma- 
riage de luy et un foits 


uit hors de fon gar- 


de, il navera plus a- 
vant le mariage de 


luy (3). 


ND if the gardian 

in chivalrie doth 
once marie the ward 
within his age of 1; 
yeares to a woman, and 
if afterward at his age 
of 14 yeares he dil- 
agree to the mariage, 
it is ſaid by ſome, that 
the infant is not tied 
by the law to be 4 
gaine maried by his 
gardian, for that the 
gardian had once the 
mariage of him, aad 
becauſe he was once 
out of his ward as to 
the ward of his bodie. 
And when he had 
once the mariage ct 
him, and he was once 
out of his wardſhip, 
he ſhall no more have 
the mariage of him, 


of him, The ſame law it is in the ſame caſe, if the wife dyeth before the age of conſent, the 
lord ſhall have the mariage of the heire. 
And ſo note a diverſity when the ward is maried by the anceſtor or by a raviſher, and 


when by the gardian himſelfe. [a] For if the anceſtor marie his heire apparent infra ant 
nubiles and dyeth, in this caſe, if the mariage be diſſolved by diſagreement either of the 
ward or of his wife, the gardian ſhall have the mariage of him. [s] And fo it is if a m. 
viſhor marrie a ward infra annos nubiles, and the mariage is diſſolved, wt ſupra, the gardian 
ſhall have the mariage, It the heire male in ward of the age of tenne yeares be 4 with- 
out the conſent of the lord, he may tender unto the heire infra annos nubiles a mariage, albeit 
he be ſo maried, and if he refuſe, and agree to the former mariage, the lord ſhall have the 
forfeiture of his Nr as it hath beene holden. But otherwiſe it is [e] (faith Littleton) 
where the gardian himſelfe marrieth the ward, «t ſupra. And the reaſon of the divertitie is, 
becauſe in this caſe the gardian had once the mariage of him, but ſo had not he in either 
of the other caſes, and it is a maxime in law, Quod dominus non maritabit pubillum niſi 


ſemel. 


It 


(1) But now the agreement after tre or fourteen would not be binding on the infant, if the marriage was without bam 
or by licence and without conſent of parent or guardian, and the infant was not a widow or widower; tor the 26. Geo. 2. C. 33- 


makes all ſuch marriages void, 


In reading this ſtatute, it ſhould be attended to, that the clauſe for annulling the marriages 


of infants without the conſent of parents or guardians is reſtrifted to marriages by licence; ſo that the marriage of an infant 
without ſuch conſent may ſtill be good, where bann are regularly publiſhed, unleſs a diſſent is openly declared by the parent 
or guardian in the church or chapel at the time of publiſhing, in which latrer caſe the ſtatute makes the banns void. 


As to 1 without either licence or bannt, which 


the ſtatute. 


4 are uſually termed clandefline, they are univerſally annulled by 
ote that Scotland is excepted out of the 26. G. 2. c. 33. In conſequence of this, ſo much of the act, as was 


calculated to defeat the marriages of minors without the conſent of parents or guardians, hath been frequently evaded by 


going 
? 


80 
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It appeareth upon conſideration of all the bookes aforeſaid, that where the anceſtor marri- 

eth his heire apparent within the age of conſent, and dyeth, the infant ſtill being within the 
of conſent, the lord may take the infant (if he will) into his poſſeſſion, in reſpect the in- 

2 may diſagree to the marriage; and if the infant be detey ned from him, he ſhall recover him 
in a writ of raviſhment of ward, and thereupon have the infant delivered to him. [A] But if [4] 7. H. 6. 11. adjudged in the 
the anceſtor marrieth his heire apparant infra annos nubiles, and dieth his heire being infra an- >%9ke at large, 
nos nubiles, and after age of conſent the heire agreeth to the marriage, neither the king nor 
the lord ſhall have the marriage, for now it is a marriage ab initio, and there neede no other 


marriage. 
Sect. 106. 


N meſme le N the ſame manner HIS Littleton addeth, 
1 . becauſe he ſpake in the 

manner eſt, ſi le it is, if the gardian cafe next before of a diſagree- 
gardein luy marie, et marry him, and the wife ment by the infant. Here 


he faith, that if the wife dye, 
the infant being within the 
age of conſent. 


die, the infant being 
within the age of 14 
yeares or 21. 


la ſeme devie, efteant 
lenfant deins lage de 
xiuii ans ou xxi. 
Sect. 107. 
ND that ſuch in- 


E T que tiel en- 

fant poit diſa- 
greer a tiel marriage, 
quant il vient al age 
de xiti ans, il et 
prouve per les parolx 
del flatute de Mer- 
ton cap. G. que 1ſſint 
dit. 


fant may diſa- 
gree to ſuch marriage, 
when he comes to the 
age of 14 yeares, it is 
proved by the words 
of the ſtatute of Mer- 
ton cap. 6. which ſaith 
thus. 


De dominis, qui maritaverint illos, quos ha- 
bent in cuſtodia ſua, villanis, vel aliis, ſicut 
burgenſibus ubi diſparagentur, ſi talis hæres 
fuerit infra 14 annos, et talis ætatis quod ma- 
trimonio conſentire non poſſit, tunc ſi paren- 
tes illi conquerantur, dominus amittat cuſto- 
diam illam uſque ad ætatem hæredis, et omne 
commodum, quod inde receptum fuerit, con- 
vertatur ad commodum hæredis infra ætatem 
exiſtentis, ſecundum diſpoſitionem parentum, 
propter dedecus ei impoſitum. Si autem fuerit 
14 ans et ultra, quod conſentire poſſit et tali 
matrimonio conſenſerit, nulla ſequantur pœna. 


Et iſffint eft prove Ando it is proved by 


TJ Ffatute de Mer- 
Fon. So called be- 


cauſe the parliament was hol- 
den at Merton, 


Et que tiel enfant 


port diſagreer, &c. il 


e/t prove, Fe. Note the 

time of diſagreement is ſet Merton ca. 6. 
downe by act of parliament, 

and fo obſerved by Littleton, 

who ſeekes no other proofe 

therein then by the law of 

England, 


Ubi diſparagentur. 
Diſparagement, d:ſparagatio, 
commeth of the verbe % 
parago, and that of d;/par, and 
ago. 

Now it is neceſſarie to be 
underſtood, what diſparage- 
ments there be for the which 
the heire may reſuſe. 

And of ſuch diſparage- 
ments there be foure kindes. 

The firſt prepter witinm 


animi, as an ideot, nou 
compos mentis, a lunatique, 
&c. (1). 


The ſecond propter witizm 


ſunguinis, as firſt a villein. 2. 


per meſme le eſtatute, 
que nul diſparage- 
ment eſt, mes lou ce- 
lay, que eft en garde, 
%% marie deins lage 
de xiiii ans. 


the ſame ſtatute, that 
there is no diſparage- 
ment, but where he, 
which is in ward, 1s 
maried within the age 
of 14 yeares. 


Burgenſis. 2. The ſonne or Bradon lib. 2. fol. 91. Pritton 
daughter of a perſon attaint- fo. 169. Fleta lib. 1, cap. 12 
ed ot treaſon or telon 7 albeit Mirror Ca, 2. Se. 17 Rot. Pail. 


: „ 18. E. 1. fo. 9. The daughter of 
pardoned. tor the blood 1s Nevil 3 to the 2 of 
corrupted. 4. A baſtard, Tho. of Weyland after his at- 
5. An alien or the childe of an tainder. 
alien. Burgen is a man of 


trade, as an haberdaſker, a 


draper 
(1) The rg. G. 2. c. 30. annuls the marriages of all perſons, who after being found lunaticks on inquiſition by commiſſion 
under the great ſeal, or after being committed to the care of truſtees by act of parliament, ſhall marry without the chancel- 
lor's declarin them of ſane mind. Betore this a& there could be no doubt as to the validity of the marriages of Junaticks, 
where it could be clearly proved, that they were married in their lucid intervals. One ſhould think, that there- could be as 
little room to doubt their inca acity of contracting marriage hilft in an actual ſtate of inſanity, if our books were not 
remarkably filent on the ſubject, and it was not alſo ſaid, that by our law an ideot a natiantate, in whom the general incapacity 
of making contracts appears to form as ſtrong an objection as occurs in the caſe of a madman, may conſent to marriage. 
is dottrine, as to ideots, however ſtrange it may appear, is mentioned as a point adjudged in one caſe, and ſeems confirm - 
ed by allowing dower to the wife of an ideot, and by queſtioning the right of an ideot's huſband to curteſy merely, here on ac- 
count of an office finding the wife's ideotcy and the deſcent of land ro her after the marriage it is apprehended, that there 
is a Concourſe of titles between the king and the huſband. See 1. Ro. Abr. 357. and ante fol. 30. b and note 2. there. By the 
man law, perſons continually mad, | hoon? ara except during the intervals of ſanity, and ideots were all <qually incapable 
of marriage. See Brouwer. de jur. connubior, lib. 2. cap. 4. 


ts 


going into Scotland to be married there and returning into England immediately afterwards. Indeed the validity of ſuch 
mar- 
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draper or the like, (and this agreeth with the civill law, Patric cu pebeits matrimonin . 
contrahant,) whereof Glanvill ſpeaketh thus, & wero fuerit filius burgers, taten habere ty; 
intelligitur, quando diſcrete ſciverit denarios numerare, et pannes ulzare et alia paterna ngotiq K. 
militer exercere. 
The third, Propter vitium corporis, as firit de membris, having but one hand, one foot, ore 
, &c, Secondly, deformitie, as to looke a ſquint, a creeple, halt, lame, decrepit, crookeg, 
&c. Thirdly, privation, as blind, deafe, dumbe, &c. Fourthly, difeafe horrible, as leprofie, 
alſie, dropſie, or ſuch like diſeaſes. Fiftly, great and continuall iufirmitie, as a conſumption 
and ſuch like. Sixtly, impotency to have children in reſpect either ot age paſt children, or ſo 
tender 3 as there is too great diſparitie, or for natura!l diſabilitie or impediment or ſuch 


like. Seventhly, defloured of her virginity. 
The fourth kinde of diſparagement was propter jacturam priuilegii, Sc. as to marry the heite 
to a widow, whereby he ould by reaſon of the bigamie have loſt the benefit of his cleargy, 
r. E. 6. cap. 12. whereby he might fave his life; but now the exception of bigamie in that caſe is ouſted by tie 
[4] Vide Seck. 109. F. N. B. ſtatute (1). And Littleton faith, [d] that there be many other diſparagements which are nat 
149 ſpecified in the faid ſtatute, for thoſe two mentioned are put but for examples, In a word, it 


muſt be competens maritagium abſque diſparagatione. ; g 
Si talis heres fuerit infra 14 annos, et talis ætatis quod matrimonis 


conſentire non paſſit, &c. Note albeit the ward, where he is diſparaged, may difegree 
at his age of fourteene yeares, yet the law doth ſo abhorre the odious dealing ot the gardian, to 
whom the cuſtody of the heire is commit ed, and his horrible protanation of honourable mar. 
riage, the only ligament of mens inheritances, as it flicterh a great puniſhment upon the lor 
in this caſe, albeit the marriage be not perfect, but avoydable by diſagreement. 


Tunc fi parentes illi conguerantur. Littleton in the next ſection expoundeth 
theſe words in this m1nner, viz. Si parentes congucramtur, . c. Si prrentes inter eos lamententaryque 
75 tant a dire, que fi les coſens de tiel infant ont cauſe de faire lancntation ou compiatu pur te 
hon, fait lour coſent iſſint diſparage, quel ft in manner un Hun a c. Parens eff omea generics od 
omuc genus cognationis, See more of this in the next ſection. 

Dominus amittat cuſtodiam illam uſyue ad atatem haredis et wn 
commodum quod inde receptum fuerit convertatur ad commodum haredic, 


Sc. Here followeth the penaltie, 
Firſt, amittat cuſtodiam, that is, the whole benefit of the wardchip. But in this cale if the 
— hath granted the wardſhip of the land to another boo fide, and atter, the heire is 
| diſparaged, the grantee ſhall not forteit his intereſt, for the ſtature is (dominus arttai cnfle- 
diam.) 

Secondly, Et omne commodum, qned inde receptur fuerit, convertatur ad commodrm haredis 
Secundum Ro parentum. Theſe words are expounded by Littleton which ncedeth ns 
turther explanation. Now where readers upon this ſtatute have put a cafe, that if the te- 
nant hath iſſue a daughter, his wife ex/eint with a ſonne and dieth, the lord doth diſparage 
the daughter before the age of twelve yeares, the ſonne is borne, the daughter diſagrees, the 
W ſonne dieth, the daughter within the age of ſourteene, ſhe ſhall be in ward againe. This caſe i 
eutes, Merton — 5. 6, 1 g. H. not warranted by this ſtatute, for this ſtatute extends not to the heires female. 

— If the tenant make a leaſe to A. for life, the remainder to B. in tee, the tenant for life (ur- 
(9. Co. 127.) renders upon condition, B. dieth his heire within age, the lord diſparages the heire, tenant 
for lite entreth for the condition broken and dieth, the heire ſhall be out of ward, for that 
he claimeth as heire to one man. But if after the diſparagement lands deicend irom another 
anceſtor to the ward fo diſparaged, he ſhall be in ward for thoſe lands, 
If two joyntenants be ot a ward, and the one diſparageth the heire, both ſhall loſe the ward- 
ſhip, for the words be et omne commodum, &c, 


Si autem fuerit 14 annorum et ultra, &c. nulla ſequatur pena. 
Britton, fol, 169. acc. By which it appeareth (as Littleton obſerveth) that there is no diſparagement, but where the 
ward is married within the age ot tourteene. 


Sect. 108. 
SIS: TI Efatute de mag- 707A que il ſo- OTE, it hath beene 


na charta. loit eftre queſ- a queſtion, how 

Though it be in forme ofa ian, coment ceux theſe words ſhall be 

| | * 

(1) The word bigamy is frequently uſed to deſcribe the crime of marrying a ſecond wiſe during the life of the firſt ; but the 


proper name for this offence in our law is polygamy, and with us a bigamift is a man who either marries a widow or * — 
cat 


marriages was once queſtioned ; and though in general marriages are governed hy the law of the country in which they are ce- 
lebrated, yet it was doubted, whether the lex loci ought to be applied to a caſe accompanied with circumſtances fo ſtrong!'y 
marking the intent to evade the law of England. See Burr. 4. part vol. 2. page 1079. But this point ſeems now fully ſettled in 
favour of the Scotch marriages by a late FeciGon of the court of arches, which was afterwards confirmed in the court of dele- 
gates, However it may not be amiſs to recolle&, that there have been perſons of authority, who will not allow luch caſes ot 
apparent evaſion of the law of any country to fall within the principle on which the lex loci is indulged. There is a ſtrong 
pgs to this effect in the works of a Dutch author, whoſe writings on the civil law are much eſteemed. Ego ita , 
ys uber, after putting a caſe in which the law of one Dutch province againit the marriages of minors without the content 
of $uar dians was evaded by running away into another province having a Eiferent law, hanc rem manifeſto pertinere ad everfonen 
Juris neflri, ac ideo non magiſlratus heic obligatos & jure gentium cjuſmodi nuptias agnoſecere et ratas habere. Multoque mag is ner 
. . tis 


Lib. 2. 


fparohe ſerront en- 
tendes, Si parentes 
conquerantur, &c. Et 
il ſfemble a aſcuns, 
que confiderant leſta- 
tute deMagnaCharta, 
que voit, quod hæ- 
redes maritentur abſ- 
que diſparagatione, 
&c. ſur. quel cel ſta- 
tute de Merton ſur 
tiel point eft foun- 
due(1), gue nul action 
poit eftre pris ſur cel 
fatute (2), entant que 
il ne fuit unques 
view ne oye, que aſcun 
action fuit port ſur 
cel flatute de Mer- 
ton pur cel diſparage- 
ment envers le gar- 
deine pur ceſt matter 
avandit, (3) Sc. et „i 
aſcun action puiſſoit 
ere priſe ſur tiel 
matter, il ſerra en- 
rendue aſcun foits (4) 
etre miſe en ure. 
Et nota (5) gue ceux 
parolx ſerront enten- 
des (6), Si parentes 
conquerantur, 1d eſt, 
fi parentes inter eos 
lamententur, que (7) 
eſt taunt adire, que fi 
les couſins de tiel en- 
fant ont cauſe de faire 


lamentation ou com- 


plaint enter eux, pur 
le hont fait a lour 
couſin iſſint diſpa- 
rage, quel eft en ma- 
ner un hont à eux, 
donques puit le pro- 
clein couſine, a que 


underſtood, / Si paren- 
tes conquerantur.) And 
it ſeemeth to ſome, 
who conſidering the 
ſtatute of Magna Char- 
ta, which willeth, quod 
heredes maritentur abſ- 
que diſparagatione, &c. 
upon which this ſta · 
tute of Merton upon 
this point is founded, 
that no action can be 
brought upon this ſta- 
tute, inſomuch as it 
was never ſeene or 
heard, that any action 
was brought upon the 
ſtatute of Merton for 
this diſparagement a- 
gainſt the gardian for 
the matter aforeſaid, 
&c and if any ac- 
tion might have beene 
brought for this mat- 
ter, it ſhall be intend- 
ed that at ſome time 
it would have beene 
put in ure. And note 
that theſe words ſhall 
be underſtood thus, 
Si parentes conqueran- 
tur, id eft, fi parentes 
inter eos lamententur, 
which is as much as to 
ſay, as if the couſins 
of ſuch infant have 
cauſe to make lamen- 
tation or complaint 
amongſt themſelves, 
for the ſhame done to 
their couſin ſo diſpa- 
raged, which in man- 
ner is a ſhame to them, 
then may the next 
couſin to whom the 
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charter, yet bein ted b 
aſſent and med of 
liament Littleton here faith it 
is a ſtatute, 

This parliamentarie char- 
ter hath divers appellations 
in law, Here it is called 
Magna Charta, not for the 
length or largeneſſe of it, (for 
it is but ſhort in reſpect of the 
charters granted of private 
things to private perſons 
now being elephan- 
_ chartæ,) but it is ray 
the great charter in ref 
of the great weightineſſe and 
weightie greatneſſe of the 
matter contained in it in few 
words, being the fountaine of 
all the fundamentall lawes 
of the realme; and therefore 
it may truly be ſaid of it, that 
it is magnum in parvo, It is 
in our bookes called Charta li- 
bertatum, & communis liber- 
tas Anglie, or Libertates An- 
glia, Charta de libertatibus, 
Magna Charta, Sc. And well 
may the lawes of England 
be called /ibertates, quia libe- 
ros faciunt, Magus fit quon- 
dam magne reverentia charte. 

This ſtatute of Magna 
Charta is but a confirmation 
or reſtitution of the common 
law, as in the ſtatute called 
confirmatio chartarum anno 
25. E. 1. it appeareth by the 
opinion of all the juſtices ; 
and in 5. H. 3. tit. Mord. 53. 
Magna Charta is there voueh - 
ed; for there it appeareth, 
that King John had granted 
the like charter of renovation 
of the ancient lawes. 

This ſtatute of Magna 
Charta hath beene confirmed 
above zo times, and command- 
ed to be put in execution. By 
the ſtatute of 25. E. 1. cap. 2. 
judgements given againſt any 
points of the charters of +" 3 
na Charta, or Charta de Fo- 
refla, are adjudged void. And 
by the ſtatute of 42. ond 
C. 1. if any ſtatute be made 
againſt either of theſe charters 
it ſhall be void. 


Sur leſtatute de Mag- 
na Charta leſtatute de 


Bra Non, 414. & 
lib. 2. cap. 48. & 
Mirror, cap. 2. 8 
fol. 177. b. 


25. E. 1, 


5. H. 3. Mord. 5 
ris, 246, 276, 24 


25-E. 1. ca. 2, 


42. E. 3. ca. 1. 


Merton eft foundue fur 


tiel 


$f 


Vice 8. Co. the Prince's caſe, 


201. Flers; 
lid, 3. cap. 3. 
18. Britton, 


z Math, Pa- 


death of his firſt wife marries a ſecond time, in con ſequence of which he formerly could not claim the benefit of clergy. This deniat 
of the benefit of clergy to bigamiſts was in conſequence of ſome ancient papal conititutions and canons of councils againſt ad- 
mitting bigamiſts into holy orders; a prohibition, which, however ſpeciouſſy defended by texts of ſcripture, wholly originated 
from the injurious policy of the church of Rome in diſcouraging the marriages of the clergy, and led the way to the complete 
eſtabliſhment of celibacy amongſt them. See Levit. c. 21. v. 13. 14. 1. Tim, c. 3. v. 12. Summa Concil. per Mirand. fol. 4. a. 
119. a. 168. b. 230. b. Bingh. Antiq. Chriſt. Ch. b. 4. c. 5. Tayl. Elem, Civ. L. 293. and the word Bigamus in the index to the 
Corp. Jur. Canon. ed. Pithæor. However the excluſion of bigamiſts from the benefit of clergy was not entirely accompliſhed 
till the council of Lyons ended the doubts, which before prevailed, by poſitively declaring bigamiſts omni privilegio clericali nu- 
dates. It appears, that this conſtitution was immediately received in England; for the ſtatute of 4. E. 1. de bigamis takes notice 
of it, and explains how it ſhould be conſtrued, by directing that it ſhould be underſtood to comprehend bigamiſts before, as 
well as thoſe who became ſo after. See 4. E. 1. cl 5. 2. Inſt. 273. 2. Hal. Hiſt. Pl. C. 372. 2. Hawk. Pl. C. b. 2, c. 33. f. 5. and 
Barringt. on Ant. Stat 2d ed. 23. When the benefit of clergy, by being allowed to all who could read, was extended to lay - 
men as well as perſons in orders, the reaſon for ouſting bigamiſts of clergy in great meaſure ceaſed z but notwithſtanding this, 
the exception of bigamy continued till it was taken away by the ſtatute of Edw. 6.— The pointing out exadly the appropriated 
tenſe of the word bigamy in our law was the more neceſſary z becauſe very ſenſible writers have been inattentive to it. We find 
à remarkable inſtance ot this in the quarto edition of the Statutes, the editor of which, in a note on the 4. E. 1.c. f. refers to the 
3. Jam. 1. c. 11. as making bigamy a felony. | | 

(1) Rue nul ation foit ere pris fur cel flatute, not in L. & M.—(z) Come ſemble et. L. and M.— (j) Pur ceft matter avant dit 
not in L. & M.— (4) Fer comen preſumption devaunt ceux heurez initead of entendue aſcun foits in L. & M. — (5) Et nota not in L. 
& M.—(6) Ez tiel maner in L. & M.—(7) Ou inſtead of que in L. & M. 


eft, eos contra jus gentium facere videri, qui civibus alieni imperii ſua facilitate, jus patriis legibus contrarium, ſcientes wvolentes im- 


fertiuntur, See the digretlion de conflidlu legum diverſarum in diverſis 4 258 in Huber. Prælect. Jur. Kom, page 338. — — 
t igre 
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tie point, vis. Qued lenheritage ne puit inheritance cannot de. 
haredes maritentur ab- diſcender, enter et ou- ſcend, enter and ouſte 
que diſparagatione (1). fler le gardeine en the gardem in chi- 

Foundue. 80 as Mag- chivalrie. Et fil ne valrie. And if he will 
2 — on — voile, un auter couſin not, another couſin of 
Thi act extendert! as well cs del enfant poit ceo the infant may doe 
females as to males. faire, et les iſſuet et this, and take the if. 

Nul action poet eflre profits prender al uſe ſues and profits to the 
priſe ſur cel ſtatute, in del enfant, et de ceo uſe of the infant, and of 
tant que il ne unques fuit render accompt al en- this to render an ac- 
VIEW ou cye, & c. El /i aſ- fant, quant il vient a count to the infant 
cun action puiſſoit eflre ſon plein age. Ou au- when he comes to his 
priſe ſur ceſt matter, terment lenfant deins full age. Or otherwiſe 
il ſerra intend a aſcun age poit enter luy the infant within age 


foits eſtre miſe in ure. meſme, et ouſter le may enter himſelfe and 
Vide Petitiones coram domino Hereby it appeareth how 


rege in Parliament, fol. 3. 18. ſafe it is to be guided by judi- 87 dein, &c Sed quæ - ouſte the gardein, &c. 


F. 1. cial preſidents, the rule being re de hoc. Sed qucre de hoc. 


9. H. 6. 39. per Aſhton. 6. Eli z. n Periculoſum exiſlimo, 
ier, 229. (Ante 11. a.) 


, Eliz. Dicer. Nullum brev { a N 5 
4 *. 4 de in e o non uſage where there is no example is a great intendment, that the law will not beare it; 


nullum breve repetitür. 3. E. 3. for ſaith Littleton, if any action might have beene grounded upon ſuch matter, it ſhall be in- 


50. 11. H. 4. 7. and 38, tended, that ſometime it ſhould have beene put in ure (2). Not that an act of parliament 
non uſer can be antiquated or loſe his force, but that it may be expounded or declared hwy the 
act is to be underſtood, 

Vide Leftatute de Marlebrid , . . 5 

Cap. 37. 0 — Si 5 arentes conquer antur. Of this ſufficient hath beene ſaid before, 


St les couſins. Here Littleton expoundeth parents to be his couſins, under which 
name of couſins Littleton includeth uncles and other couſins, who when the father is dead are 


in loco parentum. 


Ont cauſe a faire lamentation, &c. Note if they have cauſe to make lamenta- 
tion, it ſufficeth though they never complaine. 


Pur le hont fait a lour couſin. For when their couſin-is diſparaged in his mari 
age, it is not only a ſhame and infamie to the heire, but in him to all his bloud and kindred. 


Donques poit le procheine couſin, a que le enheFitance ne poit diſcender, 
enter et ouſter le gardein in chivalrie. 


This is worthy the obſervation, for the words of the ſtatute are rall, Secxndum diſpex 
fitionem parentum, and the conſtruction thereof ſhall be according to the reaſon of the common 
law, for the next couſin, to whom the inheritance cannot deſcend, ſhall enter and ouſte the gar- 
dian, and ſhall be in place of a gardian, as it is in caſe of a gardian in ſocage. 

Et fil ne voile, un auter couſin del enfant poet ceo faire. Still purſuing 


the reaſon of the common law in caſe of gardian in 


{ . 
Et les iſſues et profits prender al uſe del enfant, &c. This is ſo evident % 


it needeth no explication, 


Ou auterment lenfant deins age poit enter luy meſme et ouſte le garden. 

If none of the couſins aforeſaid will enter, then the heire himſelf may enter. In all which 

the reaſon of the common law is purſued. But what if the heire be Lfparaged, and the next 

of kin doth enter, and when the heire commeth to 14 he agreeth to the marriage. Yet ſhall not 
this give any advantage to the lord, for that he had loſt the wardſhip before. 


Sea. 


(1) See 9. Hen. 3. c. 6. 


(2) In the famous caſe of Aſhby and White, in which the queſtion was whether an action on the eaſe would lie againſt a re- 
turning officer for refuſing a vote at the election of a member of parliament, one objection made to the action was, that it was of 
the firſt impreſſion ; and the words of Littleton, in explaining why an action could not be maintained on the ſtatute of Miet. 
ton againſt a guardian for diſparagement, were much relied upon by judge Powys as an authority * in point. But lord 
chief juſtice Holt anſwered this objection by citing many inftances of allowing new actions; and therefore in this particular 
judge Powell concurred with Holt, though they differed on the principal queſtion. See 2. L. Raym. 944. 946. & 957- It 
might alſo have been obſerved, that Littleton is only ſtating the opinion of others, and that he concludes with a guere ; and 
further, that in the caſe put by him the queſtion was merely, whether the proper remedy was by a&4ionor by entry. However it 
muſt be confeſſed, that the novelty of an action may frequently be fairly urged as a ſtrong preſumptive argument againit its 


lying; more particularly, where the right, which is the foundation of the aRtion, is admitted, and the mode of relief is the only 
thing controverted, as was the caſe in Afhby and White. 


— 


— — — 


digreſſion the reader will find a very informing diſſertation on the lex laci, and the principles, by which the application of it 
ought to be regulated, expreſſed clearly and illuſtrated by a variety of caſes, more particularly ſuch as relate to tettaments, mar- 
riages, and contracts in general. See alſo the printed argument againſt Slavery in the Caſe of Sommerſett the Negro, which ws 
determined in B. R. Trin. 21. G. 3. p. 67. to 75, It is there attempted to prove by principles of reaſon as well as by author 
ties, that the /ex loci is not applicable in the inſtance of aver, and that though a negro is brought from a country, in which 
he was legally a ſlave, yet he ceaſes to be ſo and gains his freedom to all intents the moment his maſter carries him into one, 
where domeſtic {lavery is not permitted.—(z) See acc. Swinb. on Spouſals 34. But though the rule, which where one wy 
* N | 5 | p 


uod bonorum wvirorum non comprobatur exemplo. And as uſage is a good interpreter of lawes,- 


3 


IO 


Lib. a. Of Knights Service. Sect, 109, 116, 62 


Sect. 109. 


Of this ſufficient hath been ſaid before. 


TEM mults auters divers Lſo there be many and divers 

diſparagements y font, que other diſparagements, which (Ante 8. .) 
ne ſont ſpecifies en meſme leſla- are not ſpecified in the ſame ſta- 
tute. Come ſi le heire, que eſt en tute. As if the heire which is in 
gard,eft mary a un, que nad fJor/que ward be married to one which 
un pee, ou for fque un maine, ou que hath but one foot, or but one hand, 
oft deforme, decrepite, ou ayant or which is deformed, decrepit, or 
horrible diſeaſe, ou graund et having ſome horrible diſeaſe, or 
continual infirmitie; et (/i ſoit great and continuall infirmitie. And 
. heire male), fi foit marry a feme, (if he be an heire male) if he be 
que eft paſſe lage denfanter. married to a woman paſt the age 
Et mults auters cauſes de di- of childe-bearing. And there be o- 
ſparagements ſont; ſed de illis ther cauſes of diſparagement ; but 
quære, car il eft bon matter dap- inquire of them, for it is a good 
prender. matter to underſtand. 


T des beires males, 

que ſont deins 

lage de 21 ans apres 
I mort lour anceſter 
nient marries, en tiel 
cas le ſeignior avera le 
nariage de tiel heire, et 
vera temps et ſpace 
de tender a luy conve- 
nable mariage ſans di- 
| boron deins meme 
temps de 21 ans. Et 

eſt aſcavoir, que ltheire 
en ttel caſe port eflier fil 
doit eſtre marry ou non; 
mes 74 ſeignior, que eft 
appel gardein en cli- 
valry a tiel heire, ten- 
der convenable mariage 
deins lagede21 ans ſans 
diſparagement, et Iheire 
ceo refuſe, et ne ſoy ma- 


rie deyns le dit age, 


Sect. 110. 


AND of heires males, 
which. be within 
the age of 21 yeares af- 
ter the deceaſe of their 
anceſtor and not marri- 
ed, in this caſe the lord 
ſhall have the mariage of 
ſuch heire, and he ſhall 
have time and ſpace to 
tender to him covenable 
mariage without diſpa- 
ragement within the ſaid 
time of 21 yeares. And 
it is to be underſtood, 
that the heire in this caſe 
may chuſe whether he 
will be married or no; 
but if the lord which is 
called guardian in chi- 
valry tenders to ſuch 
heire covenable mariage 
within the age of 21 


E tender a 
luy convena- 
ble marriage, &c. 


But it is in the election 6. Co. 70. Lo. Darcie's cafe 


of the lord, whether for 
the ſingle value the lord 
will tender a mariage or 
no, for he ſhall have the 
ſingle value without any 
tender (1), 

Andotf this there need- 
eth no other explicati- 


Vid. Britton, fol, 169. 


On. The value of the Merton, cap. 6. 19. E. 3 xs, 


mariage of ſuch an heire 
is according to the va- 
luation by fun full triall, 
or as much as another 
had before offered to 
give for the ſame with · 


out fraud and covyn. 
Le heire en 


tiel caſe poit eſlier 
Il voit eftre marrie, 


ou non, Cc. And fo 
on the other ſide, _ 
there be a tender ma 

of a covenable mariage 
without diſparagement, 
yet the heire may refuſe, 


there | 
(1) This point, which before lord Coke's time appears to have been doubtful, was I in the caſe of Palmet and Wilder, 
and again in lord Darcie's caſe. See the former caſe in g. Co. 126. b. and the latter in 6. Co. 70. b. 


—— 2 


* 


parties is under the age of diſcretion makes the contract of marriage equally voidable by both, is admitted with reſpect to afnal 
marriages, yet the civilians and canoniſts are not agreed, that it holds as to contracts of marriage per ver ba de praſenti without 
folemnization. Some think, that ſuch contracts have the full effect of a contraft per verba de proſenti on the perſon who is 
of the age of diſcretion, and that it is only in the power of the younger party to aſſent or diſſent on — the age of diſcre - 
tion. But according to others, both parties are in the ſame fituation, and as it can only have the force of a contract per werba 
% future as to the younger party unleſs it is ratified at the age of diſcretion, ſo in the mean time it ſhall not have a greater 
etfe&t on the elder, and conſequently unleſs the contract is ratified by both when the younger party attains the age of diſcretion, 


it will not avoid the ſubſequent marriage of either. Swinburne adopts this laſt opinion, See Swinb. on Spoul. 36. _ this 
rine 


Sect. III. 


ragement, and the heire 
refuſeth this, and doth 
not marrie himſelfe 
within the ſaid age, 
then the gardein ſhall 
have the value of the 
mariage of ſuch heire 
male. But if ſuch heire 
marieth himſelf with. 
in the age of 21 years 
againſt the will of the 
gardein in chivalrie, 
then the gardein ſhall 
leſtatute eſt compriſe have the double value 
pluts a pleine. of the marriage by 
force of the ſtatute of Merton aforeſaid, as ia 
EE ibs the ſame ſtatute is more fully at large com- 


taking of the profits ſhall not priſed. 

be accounted parcell of the value, but as a gage or pledge till the heire do fatisfie him · of the 
Stat. de Merton. eap. 6. 2. E. 2. ſingle value; but in caſe of the double value, the perception of the profits ſhall be taken in ſail. 
acc, fur leſtat. 43: 3. E. 2. ibid. faction of the double value, for the ſtatute of Merton, which giveth the forteiture, faith, Ds. 
27+ iv 6 ok _ 14- * E. minus teneat terram, &c. per tantum tempus god inde rr ae poſſit duplicem walorem maritagii: 
A, as Rs. — 5 H g. , Which words (quod inde, c.) proveth that the taking of the profits ſhall go in ſatisfaction: bu 
Statut. de Merton, cap. 9. 3 f. H. in caſe of the — value, until the heire doth ſatisfie the lord of the ſame, 
6. tit. gard. 71. 6. Co. 71, Lord Noforfeiture of marriage is given, by the ſaid ſtatute of Merton, ot an heire female, as a. 
Darcie's caſe, po by the ſaid act; neither at the common law could the lord have holden the land of tie 

Ire 


female after fourteene yeares for the value, 


Lib. 2. Cap. 4- Of Knights Service. 


there muſt be a free conſent, 


Si tiel heire. That 

is, if ſuch an heire to whom a 
tender hath been made by the 
lord, and by whom a refuſall 
hath beene made. If ſuch an 
heire afterwards marieth an- 
other within age, he ſhall for- 
feit double the value ; but if 
he before tender marieth 
himſelfe within- age, he ſhall 
pay but the fingle value of the 
Neither the fingle value, 
nor the double value ſhall be 
recovered againſt the heire, 
but after his full age ; but for 
both theſe the lord hath a 
double remedie, viz. an ac- 
tion as is aforeſaid, or the lord 
may retaine the land after full 
age for his ſatisfaction of both, 
with this difference, that in 


donques le gardeine a- 
vera le value del ma- 
riage del tiel heire 
male. Mes „i tiel heire 
luy meme marie dem: 
lage de 21 ans encoun- 
ter la volunt le gar- 
deine en cliivalrie, don- 

uez le gardein avera 
le double value del ma- 
riage per force de le- 
flatute de Merton a- 
vantdit, come en meme 


Sect. III. 


4: Co. 88. in Lutter's caſe, 6. PDE R caſtle gard. JTEM divers te- ALSO divers te- 
es po rt, Sj wardum caſtri, nants teignont nants hold of their 


ſeu caſtle-gardum, ſeu 
caſtri-gardum. He that 
holdeth by caſtle-gard, hol- 
deth by knights ſervice, 
but not by eſcuage, for eſ- 
cuage is due when the king 
maketh a voyage royall out 
of this realme (as hath beene 
ſaid) and the tenant maketh 
default, but caſtle-gard is to 
be done within the realme, and 
without any voyage royall. 
Alſo a certaine tearme is 
appointed for the ſervice 0 
the tenant that holdeth by 
_— 1 — 2 certaine 
tearme w for him that 
holdeth by cafiie-gued. - Vide del caſtle, per reaſo- 


in the title of Grand Ser- nable garniſbment, 
jeantie. Set, Hereof come quant lour ſeigni- 


lords by knights ſer- 
vice, and yet they hold 
not by eſcuage, nei- 
ther ſhall they pay el- 
cuage; as they which 
hold of their lords by 
caſtle-ward, that is to 
ſay, to ward a tower 
of the caſtle of their 
lord, or a doore ot 
ſome other place of 
the caftle, upon rea- 
ſonable warning, when 
their lords heare that 


the enemies will come, 
Ors 


doftrine of reciprocity where one of the parties is an infant or under the age of diſcretion, however true it may be in its ap: 
plication to actual marriages or to contracts of marriage per werba de præſenti, muſt not be conſidered as extending to other 
contracts with an infant, not even contracts of marriage fer verba de futuro; for in them the perſon of full age may, it is faid, 
be bouud at all events by our law, and yet as to the infant the contract may be woidable. Accordingly in the caſe of Hot 
and Ward the court held, that if a man of full age enters into a contract of marriage with a woman of 15 per verba de future, 
and afterwards marries another woman, an action on the caſe lies againſt him for breach of his promiſe. See 2. Stra. 850. 


de lour Ow? per 
ſervice de chivaler, et 
uncore ils ne teig- 
nont per eſcuage, ne 
pateront eſcuage; co- 
me ceux, que teignont 
de lour feigniors 
per caſtle garde, ce- 
ſtaſcavoir, a garder 
un tower del caſtle 
four ſeignior, ou un 
huts ou un auter lieu 


937. & S. C. in Fitz-Gibb. 175. 275. 1. Barnad, 208. 247. 333. 2. Barnad. 12. 173. 176. As to the effect of the 26. of G. 2. Cc. 3) 


on precontracts of marriage, ſee note 4.—(3) In L. and M. the words guære de hoc are added.—(4) It ſeems, that precontract i 
now no longer a cauſe for diſſolving a marriage in England ; for it appears impliedly taken away by 26. G. 2. c. 33 which 
enaQts, that there ſhall be no ſuit in the eccleſiaſtical court for compelling the celebration of marriage by reaſon of any cou- 
tract, whether per verba de preſenti or per verba de futuro, entered into after the 25th of March 1754. Itis obſervable, that the 
ſtatute mentions contracts of marriage by future as well as thoſe by preſent words; but notwithſtanding this, it is far from 
being clear, that matrimony could ever be compelled in the eccleſiaſtical court on a contract of the former kind otherwiſe than 
by admonition, and probably it was included in the ſtatute merely from caution. See 2, Stra. 938. 


WG Weinmann 
a — 


— 


nnen 


A 
; 
3 
3 
5 
by 
+ 
4 
4 
% 
4 


Lib. 2. Of Knights Service. Sect. 112. 85 


ore Mont, que ene= or are come in Eng- fe, ber a ee ce 2. cap. 5. Bf 15 5. N 263 
mies woylent vener, land. And in many o- of cattle. F 
ou font venus en ther caſes a man may A garder un 
Eus leterre. Et en hold by knights ſer- tower del caſtle, &c. 
lujors auters caſes vice, and yet he hold- A. tower, or a doore, or a 


, bridge, or a ſconce, or ſ 
home poit tener per eth not by eſcuage, other certaine part of the caſ- 


leta lib. 2. cap. 43- 


ſervice de chevaler, et nor ſhall pay eſcuage, tle; for thetenure muſt becer- 


= 7 24 taine. And this may be done 
unc ore il ne tient per as ſhall be faid in the 1 "ax" Fog his Magna Chart. cap. 26. 


eſcuage, ne paperd tenure by grand ſer- deputie. 

eſcuage, ficome jer- jeantie But in all ca- Del ſeignior. For 

ra dit en le tenure ſes where a man holds it 2 be of a caſtle of an- 

per 8&7 aund ſerjeant te. by knights ſer vice, 2 Lood and tenant by caſ- 

Mes en touts caſes this ſervice draweth tle-gard, the lord granteth o- 

ou home tient per ſer= to the lord ward and ver his ſeigniorie to another, 52 Ab. 513.) 


: f f 5 [4] the caſtle-gard is gone [a] Temps E. 2. tit. AM. 495. 
VICE de chrivaler, tiel mariage. auſe the grantee hath not 31- E. 1. tit. All. 441. 


3 N TY the caſtle, [5] For the ſame [%] 17. E. 3. 65. 72. 4- E. 3. 42+ 
ſervice ira all je 8 reaſon it is, that if one hold- = 
nior gard et mariage. eth of me, as of my manor 

of D. by tealtie and ſuit of aq 


court, if I grant over the ſervices of this tenant, the ſuit is gone, becauſe the grantee hath 

not the manor. [c] But it the caſtle be wholly ruinated, & caftrum fit penitus dirutum, yet [e] 4. Co. $8. Luttrel's caſe, 3. 

the tenure remaineth by knights ſervice, and it goeth in benefit of the tenant, as to the I. 8. Bendiocs Capel's cale, 4. 
rding of the caſtle, untill it be reedified, But ward and mariage belongeth to the lord E. 3. 55. 

in the meane time. For Littleton in the end of this ſection putteth it for a generall rule in all 

caſes where a man holdeth by knights ſervice, it draweth ward and mariage. 
It the tenant make default in garding of the caſtle, the lord may 9 for it, and re- 

cover ſatisfaction in dammages. 


Per reaſonable garniſhment + This warning muſt be given by the lord or ſome 
other for him, and the tenant need not to ſtirre untill he have ſuch warning, 


Enemies. Which is to be underſtood of any manner of enemies whatſoever. And 
though Littleton ſpeakes ot enemies, yet it ſecmeth that to keep a caſtle in time of inſur- 
rection and rebellion (albeit in proprietie of ſpecch rebels are no enemies) is a tenure by 
knights ſervice, Vide Hill. 8. E. 1. Midd. Rott. 86. 


V oylent dener. For preparation is to be made upon warning before the enemie 
be come indeed into England. This appearcth to be in time of hoſtilitie and warre, or for 
preparation theretore. But a tenure to keepe a caſtle in time of peace only is no knights 
ſervice, 
If the tenant by caſtle-gard doe ſerve the king in his warre, he ſhall be diſcharged againſt the 
lord, according to the quantitie of the time that he was in the king's hoſt. (2. Ro. Ab. 50g.) 
Fleta ſpeaketh of an old word called wardvite, and (faith he) Significat guietanciam miſeri- Fleta lib. 1. cap. 42. 
cordiæ, in caſu quo non invenerit quis hominem ad wardam faciendam in caſtro, 


27 % un tenant, A ND if a tenant, DEliefe, relevium. Vide seg. 103: 
que tient de fon which holdeth of This noob from 
ſeignior per ſervice his lord by the ſervice * . de 43 i 5 
de entier fee de chiva- of a whole knight's ſervice, but an improvement of 
ler, moruſt, ſon heire fee, dieth, his heire the ſervice, or an incident to the E 3. 22: 4. E. 2. Avowrie. 210, 


; f ſervice (2), for the which the 3. H. 6. 13. 22. H. 8. Rot. 528. 
donquez eſteantdeplein then being of full age lord may diftreine (3), but can- 33 b. 1. Avowrie 233. (3. C0. 


age f. de 21 ans, ſ. of 21 yeares, then nothave an action of debt (4), 9% Ante 47-3.) 
OT but 


(1) See ante 56, a. Lord Coke there cites a paſſage from Domeſday book, in which reliefs are mentioned; and from this early 
uſe of the word, and from the terms of a law of Edward the Conſeſſor and of two laws of Canute, ſome have interred, that re- 
hefs were known to the Saxons. This circumftance is much relied on by thoſe, who inſiſt that feudal tenures were eſtabliſhed 
in England before the Conqueſt ; and therefore Sir Henry Spelman, who ſupports the contrary opinion, 18 very full in his ob 
ſervation on this part of the ſubje&. The ſam of what he advances is, that Domeſday book at the utmoſt only proves the uſe 
of reliefs after the Conqueſt, which is not denied ; that the ſuppoſed law of Edward the Confeſſor is either not genuine or be- 
longs to William Rufus; that heriot, which is the word uſed in the original language of the laws of Canute, is improperly 
tranflated lic; and laſtly, that however it might ſuit with the policy of the Normans to aſſimilate reliefs to heriots, there were 
the moſt eſſential differences between the two. According to Sir Henry Spelman, the heriot was paid out of the goods of the 
deceaſed poſſeſſor of the land, the relief by the keir, out of kis own purſe ; the heriots at all events, the relief only in caſe of 
taking up the lands in ſucceſſion. Theſe two of the W 2 taken by Spelman are particularly ſtated here ; becauſe they op 

u Pip 


] Temps E. 1. Reliefe. 13. 41. 


Lib. 2. 


[#] Stat. de 1. E. 2 de militibus, 
ide 9. Co. 124 Anth. Lowe's 
caſe. (2. Inſt, 396. Ante 69. b.) 


2. Re. Ab, 516.) 


Glanvil, lib. 9. cap. 4. 6. Brac- 
ton, lib. 2. fol 8 3- Britton, ſol, 
178. Ockam 42. F. N. B. 83. 
256. Fleta lib. 3. cap. 17. Mag- 
na Charta, cap. 2. 

Vide Bracton, fol. 84. 14. H. 4. 
in recordo longo. 10. H. 7. 19. 
20. E. 3 AM. 122. tit, Avowrie. 
126.18. All. pl. ultimo. 22. E. 3. S. 


16. E. 3. Eſchange 2. 46. E. 3. 
Forfeiture 18. 


24. E. 3. 24. 26. H. 3. 32. H. 8. 
ca. 2. in fine. 


7. E. 3. 6. Pl. Com. 229. 33. E. 
3. Ut. Gard, Stathom. 


(1) S. p. acc. ante 47. b. poſt 162. b. and 1. Show. 36. 


Cap. 4. Of Knights Service. Sect 112. 


but his executors or admi- dongue le ſeignior the lord ſhall have C. 


. h a . 
9 "Cannot dit. aver C. g. pur re- s. for a reliefe, and of 


traine (1). liefe, et del heire celuy, the heire of him, which 
a Hs r que tient per le mei- holds by the moitie of 


knight's fee, confiſteth of Lie dun fee de chiva- a knights fee, 50 x, 
wentie pound land (2), and ler, L. 5. ef de celuy, and of him, which 
he payeth for his reliefe for a . 

whole knight's fee the fourth Je tient per le quart holds by the fourth 


rt of his fee, viz. five pound, part de fee dun chiva- part of a knights 
— ſo according to the tte. p 1 P 8 tee, 


Baronia, a baronie, or a ter, 25 J. ef fic que 25 8. and ſo he which 
baron's fee, conliſteth of Plus, pluts, et que holds more, more, and 
thirteene knights tees and the eins, meins. which leſſe, leſſe. 
third part of a knights tee (3), 
which amounteth to foure hundred -markes per annum; and the baron for an entire harg. 
— payeth for his reliete an hundred markes, which is the fourth part oi the value of his 

ronie. 

Comitatis, an earledome, or an earle's fee conſiſteth of a baronie, and the third part of a 
baronie, which includeth twenty knights tees amounting to toure hundred pound land fre 
annum, and he payeth for his relic fe tor an entire carledome the tourth part ot his revenue, 
and that is an hundred pound. All which appeareth by the ſtatute ot Magna Charta cap, ;, 
made in the ninth yeare of Henrie the third, at which time there was neither duke, mar. 

ueſſe nor viſcount in England, as before is ſaid. But there be prefidents in the exchequ, 
hae a dukedome conſiſting of two earledomes, viz. eight hundred pound land by the yeare, 
payeth two hundred pound, and a marqueſſe conliſting of two baronies, viz. cight hundred 
markes land per annum, and of an earledome and a halte, payeth two hundred markes tor 
his reliefe. What the viſcount ſhould pay in certaine I have not heard, Betore the making 
of the ſtatute of Magna Charta the king had rationabile relevium of noblemen, and it was nd 
reduced to any certaintie (4), yet ought it to have been reaſonable and not exceſſive. 

I have ſeene the record of a charter made in 20. II. 6. to Henrie Beauchampe earle of 
Warwicke, whereby he was created king of the Ile of Wight, to him and the heites males of 
his bodie. His reliefe was incertaine, and not limited by the ſtatute of Magna Charta. 

It is to be obſerved, that the words of the ſtatute of Magna Charta be Heres comitis de ce 
mitatu integro et heres baronis de baronia integra, Sc. Now what an entire carledome and an 
entire baronie is, hath beene declared betore. 

It is alſo to be obſerved, that at and before the ſtatute of Magna Charta all earledomes and 
baronies were derived from the crowne, and were holden of the king i» capite, and the king 
would not ſuffer them to be divided, or ſevered. And ſuch entire earledomes, and entire ba- 
ronies are within the ſtatute, but at this day carles and barons are without ſuch earldomes ard 
baronies of the Kings gitt in chicte, For at the creation of an carle, he hath ſometiracs an 
annuitie granted as Vl (5), and ſometimes nothing; fo as ſuch carles and barons fo createl 
are cleercly out of the ſtatute of Magna Charta, and are to pay ſuch relietes as other men that 
hold of the king ix capite, For as the heire of a knight ſhall not pay reliele, unleſſe he hath a 
knight's fee, &c. ſo neither the carle nor baron ſhall pay any reliefe by this ſtatute, unlefle be 
hath an earledome, &c, or baronic, &c. | 


Son heire de pleme age ſ. de 21 ans. And yet in ſome cafe the heire ſtall pay 
reliete when he was within age at the time of the death of his anceſtor, As if a man holdeta 
lands of the king by knights tervice i cap/te, and of a common perſon other lands by knights 
ſervice, and dieth, his heire being within age, the king hath all in ward by his prero- 

ative untill the full age of the heire. In this caſe the heire ſhall pay reliete to the other lord, 

tor that the king had the wardſhip of bodice and lands. And the lord upon everie deſcent ought 
to have either wardſhip or reliete. 

But if there be lord and tenant by knights ſervice, and the tenant dieth, his heire being 


within age, the lord wayveth his wardſhip as he may, and taketh himſelte to his ſeigniorie, in. 


this caſe the lord ſhall not have reliete at his full age, becauſe he might have had the wardthip 
of the bodie and land. Lord and tenant of two manors by divers tenures by knights ſervice, 
the tenant is diſſeiſed of the one, and the diſſeiſor dieth ſeiſed, and the tenant dicth ſeited of 
the other, his heire within age, the lord ſeiſed the bodie and lands of that manor, and atter 
the heire at his full age recovereth the other manor againit the heire of the diſſeifor, Le that 
pay reliete tor that manor, and ſo one lord of the heire of one tenant ſhall have both wardfhip 
uring his minoritie and reliete at his full age. 
Son 


(2) See ante 69. a. and note 3. there. 

(3) As to this notion of there being a certain number of knights fees in a barony and earldom, ſee ante C9. 2. note g. 

(4) See 2. Inſt. 9. $. and Wright's Ten 99. 

(5) This annuity is therefore called creation-money, and the grant of it uſually expreſſed, that it was aſſigned in order to en- 
able the grantee the better to ſuſtain his newly-acquired dignity. Mr. Madox gives us various inſtances of ſuch annuities 
and it appears, that they were not confined to earls ; for one of the letters patent in his book is a grant of 101. a year by Hen. 
6. out of the crown-reEvenues in Cumberland to Sir Thomas Percy on creating him baron of Egremont. See Mad. Baron. Aa- 

lic. 142. In Dyer 2. a. notice is taken of an annuity of this kind, and it is there faid to be ſo annexed to the dignity as not io 
alienable. See further as to creation - money, Camd. Britann. ed. 1772. p. 125. 


— 


ply to heriots and rejiets as they are now diſtinguiſhable. See the Ireat. on Feuds in Spelm. Polthum. 31. It is obtervable, 
that Bratton marks the diſtinttion between reliefs and heriots very ſtrongly, and in terms partly corre!ponding with the idea of 
Spelman ; for after treating at large on reliefs Bratton adds, eft quidem alla preflatio, que nominatur heriettum, et que nuligm c. 
parationem habeat ad relevium ; ſcilicet ubi tenens, liber wel ſer aut, in morte ſua dominum ſuum, de gue tenuerit, rijpicit de a ors 


47s 
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Son heire. [I] And yet the ſucceſſor of a biſhop or abbot may pay reliefe by preſerip- [4] 4. E. 46 8 R 2 Re 


tion or grant. 


If the tenant infeoffeth his heire apparent by colluſion, and dieth, 
age, it is a queſtion in our bookes, whether he ſhall have reliefe either 


Sect. 113, 114. 


by 


84 
© 14. 3- H. 4. 2. 


Avon tie 124. 


2. Hi 3. 


his heire of full [/] 39. E. 3. tit. Reliefe 24. E. 
the common law, 3- Reucte 11. Bratton lib, a, 85. 


or by the ſtatute of Marlebridge ca. 6, But now the ſtatute [-:] of 13. Eliz. ca. 5. hath cleeted [”] 13. Eliz. cap. 5. 


tha 
by luſwon, &c. 


> +: moogy and that the lord ſhall have reliefe where the conveyance is made to any perſon - 


This is evident, and needeth no explanation. 


775 EM home poit tener ſon terre 

de fon ſeignior per le ſervice de 
deux fees de chivaler; et donque 
lheire, eſteant de pleine age al 
temps de mort ſon aunceſtre, pai- 


A150 a man may hold his land 

of his lord by the ſervice of 
twoknights fees, and then the heire, 
being of full age at the time of the 
death of his anceſtor, ſhall pay to 


era a fon ſeignior x. I. pur reliefe. his lord x. pound for reliefe (1). 


V T A fi ſoit 
arel pier et 
fits, et la mere moruſt 
vivant le pier de le 
fits, et puts laiel, que 
tient la terre per ſer- 
vice de chrvaler, mo- 
ruſt ſeiſie, et ſa terre 
diſcendiſt al fits la 
mere come heire al 
aiel, que eſt deins age, 
en ceſt cas le ſeignor 
avera le garde de la 
terre, mes nemy le 
garde del corps del 
leire, pur ceo que nul 
ſerra en garde de ſon 
corps @ aſcun ſeignior 
vrvant fon pier, pur 
ceo que le pier durant 
fon vie avera le ma- 
riage de ſon heire 
apparant, et nemy le 
fergmor. Auterment 
eſt ou le pier eſt mort 
vant la mere, lou le 
terre tenus en cli- 


(1) See further as to reliefs, Poſt $5. a. at the end of the note there, go. b. 91. a. and b. gz. a. 93. a. 106. a, Wright's Ten. 97. 


Sect. 114. 


OTE, if there be 
grandfather fa- 

ther and ſonne, and the 
mother dieth living the 
father of the ſonne, and 
after the grandfather, 
which holds his land 
by knights ſervice, dieth 
ſeiſed, and his land de- 
ſcend to the ſonne of 
the mother as heire to 
the grandfather, who 
is within age, in this 
caſe the lord ſhall 
have the wardſhip of 
the land, but not of the 
bodie of the heire, be- 
cauſe none ſhall be in 
ward of his bodie to 
any lord, living his fa- 
ther, for the father du- 
ring his life ſhall have 
the marriage of his 
heire apparent, and not 
the lord (2). Otherwiſe 
it is, where the father 
dieth living the mother, 


and Vin. Abr. Tenures E. a. to O. a. 


(2) So in the caſe of the king, the father ſhall have the cuflody of the body and the marriage. 7. Jac. Cur. Ward. Ley. n. 2. Unten“! 


caſe. Hal. MSS. See Ley r. 


IT Z. Yet the fa- 
ther ſhall have the 
marriage of his daughter 
it ſhe be his heire apparent, 
and Littleton's reaſon ex- 
tendeth to the daughter, for 
that (faith he) the tather ſhall 
have the wardſhip of his heire 
apparent, within which words 
the daughter is included, fo 
long as the continueth - heire 
apparent, 

Le ſerentor avera 
le gard del terre. Note 
that albeit in this caſe the law 
doth give the cuſtodie of the 
body to the father, and barreth 
the lord thereof, yet the lord 
ſhall have the wardſhip of the 
land by torce of the tenure at 
the ſirſt creation thereot. And 
ſo it is if the father marieth 
his heire within age and dieth, 
yet the lord ſhall have the 
wardikip of the land, 


Vivant fon pier. 
This doth not extend to any 
collaterall heire, but only to 
the ſonne or daughter being 
heire apparent; 2 albeit a 
man ſhall have an action of 
treſpaſſe Quare conſanguine- 
um et harredum capit, and al- 
beit the words be Cujus mari- 
tagium ad ipſum pertinet, be- 
cauſe the well beſtowing of 

his 


Fleta, lib. 1. cap 5. 16. F. 3. 
Ditſeifin, 6, 31. E. 1. Gard. 184. 
8. E. a2. 'Treſp. 235-F. N. R. 
243. Ambroba Gurge's (ale. 6. 
Co. 23. 


9. E. 2. 18. E. 3. 26. 29. Aff 2 6. 
29. E. 3. 37. 31. E. 3. Bar. 237. 


averio ſuo, wel de ſecundo meliori, ſecundum di verſam locorum conſuetudinem; que quidem præſtatio mag is fit de gratia quam de jure, et 
Tue hereditatem non contingit. See Bradt. lib. 2. cap. 36. fo. 86. a. See further as to heriots, polt 185, b.—(2) See acc. 
ads and Liv, fol. ed. 17. W. Jo. 133. The diſtin&tion is not merely nominal ; for lord Coke in another place aſſizns it as a 
reaſon, why a relief is not within the limitation of 50 years preſcribed by the 32. H. 8. c. 2. in the cafe of avowry or conuſance for 
fait or ſervice. 2. Inſt. 95. Note that in the book laſt cited forty years are mentioned as the limitation in the 32. H. 8. but Mr. Ruff - 
head in his edition of the Statutes ſays, that in the record the time is fiſty years.—(3) But it is ſaid, that if the relief is claimed, 


y on 


nut 
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32. E. 3. Gard. 32. 30. E. 3. 17. was heire apparent in mariage Yalrie diſcendiſt al where the land holden 


31. H. 6. 55. 12. H. 4. 16. F. 


N. B. 143. 31. E. 3. Br. 357. 


9. E. 4. 53 


Vide Flet. lib. 1. cap. 6. See 
W. 2. c. 35. (2. Ro. Ab. 39.) 


(3. Co. 39. a. poſt 88. b.) 33. H. 

53. 7. Co. 13. in Calvin's 
caſe. Vide Flet. lib. I, Co 12. & 
cum Patr. de feodo, &c. (Ante 8. 


a. 2. Ro. Ab. 39.) 


(1) It was firſt introduced in Red. 


ſhall have the like writ for taking away of her ſonne and heire apparent. And yet the mother 


houſe, — ery mentot fits de part ſon pier, in chivalrie deſcend, 


ſtood as againit a wrong- Ce. to the ſon on the Part 


doer, but not againſt a gardian of the father, &c, 
in chivalrie, and the mother 


ſhall not barre the lord by knights ſervice of his wardſhip of the bodie, as Littleton here ſaith, 
Qui tamen ex filia tua naſcitur in poteſtate tua non ef), ſed patris ejus, 


A o_ un ſeignior Put the caſe there is lord, & e tenant by knights ſervice of ; 
carve of land, the feme maketh a teoffment in tee upon condition, and taketh the lord 9 
huſband, and have iſſue a ſonne, the wite dieth, the 1fſue entreth tor the condition broker, 
the lord entreth into the land as gardeine by knights ſervice, and maketh his executors, an! 
dieth, in this caſe, the executors ſhall have the wardſhip of the land during the minority 9 
the heire, but not the wardſhip of the body; for albcit the lord ſeemeth to have a double f. 
tereſt in the wardſhip of the bodie, one as lord, and another as father, yet as father, and not a 
lord in judgement of ow, he ſhall have the wardſhip of the bodie of his ſon and hcire apparent, 
in reſpect of nature, which was before any wardſhip of reſpect ot ſeigniories by Knights be 
vice began, and that wardſhip by reaſon of nature cannot be waived, and claime made in t. 

t of the ſeigniorie. And the executors of the father ſhall not have ſuch a wardſhip, wich 
the teſtator had as father, neither can ſuch a wardſhip be torteited by outlawrie, becauſe it x 
duc to the father in reſpect of privitie of nature. 


De jon heire apparent. And therefore it the father be attainted of telonic, &. Hen 
cannot the ſonne or aughter be an heire apparent, becauſe the bloud is corrupted beweers 
them, and conſequently in the lite of the father his ſonne in that cafe ſhall be in ward, 

A woman ſeiſed of lands in tee holden by knights ſervice taketh hyſband an alien, ap 
hath flue, and the wife dieth, the ifſue ſhall be in ward, and the father thall not have then 


todie of him, tor that in the eye of the law he is not his heire appareut, as Littleton bee 
ſpeaketh. 


oe ee See A EM SS 8 


Sect. 115. 


This ſection is an addition to Littleton (1), and therefore I paſſe it over; and the rather, t& 
that the ſaid ſtatute of 4. H. 7. is become ot no force, for that by the ſtatute of 27, II. 8. cap, 
10. all uſes are transferred into poſſeſſion, 


OT A, fi home ſoit ſeifie de OTE, if a man be ſeiſed of land 
terre, que eſt tenus per which is holden by Knight's 
ſervice de chivaler, et fait fegt ſervice, and maketh a feoffmentin 
ment en fee a ſon uſe, et moruſt fee to his own uſe, and dieth ſeiſed 
ſeiſie del uſe, fon heire deins age, of the uſe, his heire within age, and 
et nul volunt per luy declare, le no will declared by him, the Lord 
ſeignior avera briefe de droit ſhall have a writ of right of the 
de gard de corps et del terre, ſi- wardſhip of the bodie and land, as 
come tenant uſt devie ſciſie del if the tenant had died ſeiſed of the 
demeſne. Et fi le heire ſoit de demeſne. And if the heire bee of 
pleiue age al temps del morant full age at the time of the deceaſe 
fon anceſtor, en tiel caſe il paye- of his anceſtor, in this caſe he ſhall 
ra reliefe, ſicome ul fuiſſoit ſeifie pay reliefe, as if he had been ſeiſed 
del deineſne. Et ceſt per leſtatute of the demeſne. And this is by the 
de anno 4. H. cap. 17. ſtatute of 4 H. 7. cap. 17. 


Sect. 


not by reaſon of tenure, but by cuſſem, there mult be a preſcription for the diſtreſs to warrant it, Sce W. Jo. 133.—(4) Ace. 
ante 47, b. But there are lome opinions to tne contrary. See 2. Leon, 1 79. 2, Ro. Rep. 371. 


Lib. 2. 


OTA, il y ad 

ardein en droit 
en chrvalrie,. et gar. 
dam em fat en ofi- 
valrie. Garden en 
drait en chiwvalrie 
et. low le ſeeg nious 
2 cauſes de for 
feigniorie eff} ſeiſie 
de gard de: ternet et 
del. heyre, ut ſupra. 
Gardein: en fayt en 
clivalrie gi, lou, en 
ta caſe le ſergnt- 
our apres far ſeijin 
graunt, per fayt on 


ſauns fayt, le gard 
des terres, ou del 


ird, ou dambideux: 
4 un auter, per 
farce de quel grant 
le grauntee of en 
paſſeſſtan. Danque e 
le grauntee appel gate 
deme en fait. 


If an advowſon be holden by knight 
age, the Lord cannot grant the w 
out of an inheritance that lyeth in grant, and 
N and ſo (albeit there be diverſity of opinion in our bookes) is the law taken at this 

(r 


| (1) By the 12. Cha. 2, e. 24. tenure 


ato free and common ſocage. The lame 
be in free and common focage only. Nothing 


Of Knights, Service. 


Sect. 116. 


\ | OTE, there is gar- 
dian in right in 
chivalrie, and gardian 
in deede in chivalrie. 
Gardian in right in, 
chivalrie is, where 
the lord by reaſon of 
his ſeigniory is ſeiſed 
of the wardfhippe of 
the lands, and of the 
beyre, ut ſupra. Gar- 
dian in. deede in chi- 
valrie is, where in 
ſuch caſe the lond after 
bis ſeiſin grants, by 
deed or without deede, 
the wardſhip of the 
lands, ex of the heire, 
or af both, to another, 
by force of which grant 
the grauntee is in poſ- 
ſeſſion. Then is the 
grauntee called gar- 
dian in fait, or gardian 
in deed. 


ſtat ute enacts, 


's ſervice, and the tenant dicth, his heire bei, EE. . 
ip of the advowſon without deed ; becauſe it 1s derixed, If 5. 16. 1j J. 8. f. bead. 
paſſeth not by livery; tor jus pnſentandi c 


Sect. 116. 85. 


ERE Littleton divideth 

gardian in Chivalne, 

into gardian in right, a gardi- 

arjig fait. And this is evident, 
and needeth no explanation. 


Per ſait ou fans fot. 
Here Littleton aftrmeth, that 
the wardſhip of the body may 
be granted over without deed; 
ann. note a diverſity be- 
tweene an originallichattell of, 12. E 3. tit. Grant. 8&9 7. E. z. 
a thing that properly lyeth in 63. 26. E. 3. 65. 28. E. 3. 96. 
grant, and a_chattell. deriyed 14. E. 3. Att. for Left. 17. 25. 
out of a frechold of any thing — „ 1 5 
that lyeth in grant. As for H. 4. 19. 5 U. 7. 17. 36. 22. El. 
example, it a man make a leaſe Dyer 471. 
for years of a villeine, this Grant. 85. 
cannot be. done without deed, 
neither can the leſſee afligne it 
over without deed, becaule it 
is deriyed out of a freehold: 
that lyeth in Grant. But the 
wardſhip of the body is an ori- 
ginal chattel during the mino- 
rity derived out of no free- 
hold ; and. therefore as the law 
createth it without deed, ſo it 


may: be aſſigned over without 


(2. Ro, Ab. C:.) 


35. H. 8. Br. tit 


A corporation aggregate of ; 
many, capnot make a leaſe for li C. . "49.11. 6.45. bel. 
7 without deed, in reſpect 325. b.) 

of the quality of the incorpo- 
ration; but their leſſee may 
afhgne it over without deed. 
within 


r 
1. J e e 
3.18. H. 8. 


CuaAP. 


by knight's ſervice, whether of the king or of a common perſon, together with all its 
oppreſſive fruits and conſequences, ay alſo. thole of cage in capie, is wholly taken away; and ol 

Jar all tenures, which ſhould afterwards be created by the king, ſhou 
can be more full in expreſſion, than this act; for beſides generally aboliſhing te- 


ſuch tenure. is converte 


nure by knight's ſervice, and the conſequences peeyliar to that tegure and ſocage in capite, it deſcends into particulars with a re- 
dupdancy of words, which can only be accounted for by the extreme anxiety to extitpate completely the evils the legiſlature 


had under contemplation, for which purpoſe it might be deemed moſt 
ready obſerved in fome former notes, that 


mentioned, 


efcua 


[ aud the aids pus 
b d. It remains to add, that the ſtatute, alter taking away the c@wt of wazds a 
ver es, primer ſeiſins or ouſterlemains, values and forteutures of matria 


© to attack them iu every ſhape. We have ad 
Ke marer and faire fitz chivalier are expreſsly 
0 liveries, enumerates wardſhips, li- 

s, and fines ſeiſutes and pardons for alienation, and 


ſweeps away the whole. But the act preſerves rents certain, heriots, ſuits of court, and other ſervices incident ta common 
ſocage, and — 2 and alſo fines for alienation due by the cuſtoms of particular manors, unle& ſuch fines are for lands in ca- 
an 


ite. Reliefs for 


7 It was intended to have continued the notes of fol. 64. a. in this place; 


ds, of which the tenure is converted into common 
which reſerves rente certain, provides that ſuch relief ſhall he paid ia rde of ſuc rents, ag is paid on the death of a tenant in 
common focage. From this clauſe it ſeems, that there can be ud relief gut L , 
where a quit-rent is alſo payable; and the reaſon of thus expreſſing the act will appear by confideriag, that a year's rent is the 
relief for lands. holden by common ſocage, and conſequently is never due out of lands, 


ther to the end of the chapter of Villenage, 


ge, are allo ſaved in ſome inſtances ; for the clauſe, 
flands which the ſtatute changed into ſecage, unleſs 
hich are not ſubje& to a rent. See 


but the annotator finds it convenient to poſtpone 


X 3 


Lib 2. 


Mirror ca. 1. ſect. 3. 


4. H. 7. ca. 19. 4 Co. Tirring- 
ham's cafe fo. 34. and 4. H. 7. 


©d. 12. 


(2) 20. E. 3. Adm: ſurement 8. 
14. Af. 21. 24. E. 3. 25. 

® Mitter 

Bratton fo. 217. Fleta. Ib. 2. ca. 
41. Reyiſt. orig, 99. Ockams 38. 
39- 4. E. 3. 1. a. 18. E. 2. tit. 
action ſur lettat. 45. Temps E. 1. 
Avoury 230. 29. E. 3. 16. 17. 


Cic. lib. r. Ofhc, 
Virgil. Ib. 1. Georg: 


Seneca in Epiſt. 


Cap. 5. 


Of Socage: 


Sect. 117. 


CH 


nure in Socage.(1) 
Agriculture or Tillage is 

of great account in law, as 
being very profitable for the 
common wealth, wherein the 
goodneſſe of the habit is beſt 
knowne by the privation : 
for by laying of lands uſed in 
tilth to paſture, ſix maine 
inconveniences do daily en- 
creaſe, Firſt idlenefſe. which 
is the ground and beginning 
of all miſchiefs. 2. Depopu- 
lation, and decay of townes ; 
for where in ſome townes 200 
perſons were occupied, and 
lived by their lawtul labors, 
by converting of tillage into 
paſture, there have beene 
maintained but two or three 
heardmen ; and where men 
have beene accounted ſheepe 
of God's paſture, now be- 
come ſheep men of theſe pa- 
ſtures. 3. Huſbandry, which 
is one of the greateſt com- 
modities of the rcalme, is 
decayed, 4. Churches are 


deſtroyed, and the ſervice of 


God neglected by diminution 
of church livings, (as by de- 
cay of tythes, &c.) 5. Injury 
and wrong is done to patrons 


A P. 5 ® N ect. 
Socage. 
TENURE en ſocage 


eft, lou le tenant 
tient de fon ſeignior 
Jon tenement per cer- 
beine ſervice pur touts 
maners de ſervices, 
Nnt que les ſervices 
ne font pas ſervices 
de chyvaler. Sicome 
lou home tient fon ter- 
re de ſon ſeignior per 
fealtie et per certeine 
rent, pur touts Maners 
de ſervices; ou lou 
home tient per homage 
et fealtie et certeine 
rent pur touts maners 
de ſervices; ou lou il 
tient per homage et 
fealty pur touts ma- 
ners de ſervices, car 
homage per ſoy ne fait 
pas ſervice de chiva-' 


117. 


ENURE in So- 

cage is, where 
the tenant holdeth 
of his lord the te- 
nancie by Ccertaine 
ſervice for all man- 
ner of ſervices, ſo 
that the ſervice be 
not knights ſervice, 
As where a man hold- 
eth his land of his 
lord by fealty anc 
certaine rent, for all 
manner of ſervices; 
or elſe where 2 man 
holdeth his land by 
homage, fealty, and 
certaine rent, for all 
manner of ſervices, 
for homage by itſelfe 
maketh not knights 
ſervice. 


and God's miniſters. And ler. 

6. The defence of the land againſt forraine enemies is enfeebled and impaired, the bodies of 
huſbandmen being more ſtrong and able, and patient of cold, heat, and hunger, than of any 
other, 

The two conſequents that follow of theſe inconveniences, are fiyſt the diſpleaſure of Al- 
mighty God, and ſecondly the ſubverſion of the policy and good government of the realm; 
and all this appeareth in our bookes. And the common law [a] giveth errable land (which 
anciently is called hyde and gaine) the preheminency and precedency before meadowes, paſtures, 
woods, mynes, and all other grounds whatſoever : and * averia carzce the beaſts of the plough 
have in ſume caſes more priviledge than other cattell have, And amongſt the Romans agri- 
culture or tillage was of high eſtimation, inſomuch as the ſenators themſelves would put thei: 
hand to the plough, and it is ſaid, that never . tillage better, than when the 1enators 
themſelves plowed (ſuch force hath the example ot ſuperiors) whereot three famous Romanes 
in their ſeveral kinds ſpake. 

Omninum rerum, ex quibus aliquid exquiritur, nihil agricultura melius, nihil uberius, nibil dulciuiy 
#ihil libero homine dignins, 

O fortunatos nimium, ſua fi bona norunt 

Agricolas, quibus ipſa procul diſcordibus armis 

Pundit humo facilem vittum juſtifſima tellus. 

Nullum lahorem recuſant manus, que ab aratro ad arma transferuntur, Sc. fortior autem miles 
ex confragoſo wenit ; ſed ille auatus et nitidus in primo pulvere deficit, But now let us peruſe our 
author's words, 

Socag un 


1) See Wright's Ten, 142, and 2, Blackſt. Cemment. ethed, 70. 


Lib. 2. Of Socage. Sect. 118, 119. 


Socagium. Littleton in this chapter ſection 119. fetcheth this word from the originall, 
gag im elem et quod ſervitium ſocæ, et ſoca idem ft quod caruca. . 5. un ſoke ou un carue.(1) 

And Bracton agreeth herewith, Dicitier ſocagium (faith he) à ſocco, et inde tenentes 2 
Ne dn, (6) co quod deputati ſunt tantummodo ad culturam, And Benerth fignifieth the ſervice 
of plough and cart. It is to be obſerved, that in the buoke of [e] Domeſday land holden b 
knight's ſervice was called Tainland, and land holden by Socage was called Reveland; which 
appeareth in that it is faid there, hec terra fuit terra regis Edwardi Taineland, ſed poſter converſa 
eff in Reveland, (2) And in that booke they that held in Socage were called by ſeverall names, 
2s Sochemanni or Sokemanni, which ſtill continueth ; ſometime * Coleberti. i. qui tenent in libe- 
rum ſocag um per redditum ; and ſometime they are called Radcheneſtres. 7. liberi homines, qui 
tamen arabant, herciabant, falcabant, metebant, Wc, And here it appeareth how neceſſary it 
is, that words be fetched from their originals, and our author g ve etimologus both in this 
and in many other places in his (4 ] three bookes. And it is to be obſerved once for all, that 
the legall termination of (agium) in compoſition ſigniſieth ſervice or duty, as homag/um the 
ſervice of the man, ecuag/um ſervitium ſeuti, [e] ſocagium ſervitium ſoc, hidagium the duty 
to be paid for the hide or plough- land; and fo of cornagium, coragium, carnagium, cariagium, 
burgagium, villenagium, and guidagium, (which one deſcribeth thus) guod datur alicui, ut tuto 
conducatur per loca alterins, and the like, 


int que les ſervices | f | ne font pas ſervices de chivaler. And in the 
next ſection he ſaith, and every tenure, that is not a tenant in chivalry, is a tenure in Socage, 
Ex dmationibus autem, feoda militaria, wel mag nam ſerjantiam non continentibus, oritur nobis 
quoddam nomen generale, guod oft focagium. Here Littleton ſpeaketh of tenures of common 

rſons ; for grand feriantie is not knight's ſervice, and yet it is not a tenure in Socage, as 
{all be ſaid hereafter. Alfo here he meaneth temporall ſervices, and not trankalmoigne, as 
by the examples he put is maniteſt, and as in his proper place ſhall appeare more at large. 
Alſo here Litticton tpeaketh ot ſocage largely taken, and to called a Heu; that is, all 
tenures, that have the like effects and incidents belonging to them as ſocage hath, are 
termed tenures in ſocage, albcit originally ſervice of the plough was not reſerved. As if 
originally a roſe, a paire ot gilt ſpurs, a rent, and ſuch like were reierved, or that the tenants 
in condermnatos ultr.ces manus mittant, ut alios ſuſprndio, alios membrorum detruncatione, &c. 
#*/ant, theſe are ſaid to be tenures in ſocage as cet; for that there ſhall be like gardein in 
tocage, like reliete, and ſuch other effects and incidents as a tenure in ſocage hath, and are ſo 
termed to diſtinguiſh the ſame trom knights ſervice, Nay, the worſt tenure that I have read 
of, of this kind, is to hold lands to be tor ſceleratorum condemnatorum, ut alios ſuſpendio, al'os 
membrorum detruncatione tcl aii modis jut quantitatem perpetrati ſceleris puniat, (that is) to be 
a hangman or exccutioner. It ſeemeth in ancient times ſuch ofhcers were not voluntaries, nor 
for lucre to be hired, unleſſe they were bound thereunto by tenure. And fo note that ſome 
tenures in ſocage are named &@ cauſa, and ſome and the greater part ab efettu, 


Car homage de ſoy ne fait ſervice de chivaler. But it is a preſumption where 
homage is due, that the land is holden by knights ſervice, as bath beene ſaid, 


Lect. 118. 


A150 a man may hold of his lord 

by fealty only, and ſuch tenure 
is tenure in ſocage: for every 
cheſcun tenure, que neſt pas tenure tenure, which is not tenure in chi- 


in chivalry, eft tenure en cage. valrie, is a tenure in ſocage. 
Of this ſufficiently hath beene ſaid before. 


Sect. 119. 


ND it is ſaid, that the 
reaſon, why ſuch te- 
nure is called and hath the 
name of tenure in ſocage, 


7 Tem home poit tener de ſon ſerg- 
nior per fealty tantum, et tiel 
tenure eſt tenure en ſo-age ; car 


EMPS 


de memory. 
Time of memory 
is when no man 
alive hath had any 


roote 


T i eſt dit, que la 
cauſe, pur que tiel 
tenure eſt dit et adle noj- 
me de tenure en ſocage, 


(1) Mr. Somner diſapproves of this etymology, as not | 
which may be and ſometimes are total! 
word ſoc, which ſignifies liberty or privilege, and with 
tenure; and this derivation is pre 


tum ad 


86 


Braclon lib, 2, fol. 77. 
118 lib. 7. cap. g. & 11, 
lib. 9. ca. 4. Fleta lib. 1. ca. 
8. & lib, 3. ca. 14. & 16. Britton 
fol. 164. 
Le Domeſday, Herefordſc. Vid, 
levant ſect. x, Sudru. Wende 
tord. Weſceſteric, 
„ Mich. 10. E. 
Wiits in Theſ. ur. 
[ 4] For etimologies vid. ſect 95. 
254: 164. 204. 234. 267. 268, 


e] Fleta lib, 3. ca. 14. BroQon 
ub. 2. (. 46, Britton, fol. 164 


3. Coram rege 


[ f] Mirror, ca. 2. ſect. 18. 


Fleta ubi fu pta. 


Ockam, cap. que per ſolam con- 
ſuetudinem, &c. 


Ockam, fo. 31. a & b. 


(4 Co. 8.) 


enough to comprehend all the ſervices of the tenure by ſocage, 
unconnected with the 1 According to him ſocage is derived from the Saxon 

ed to denote the agenda or ſervice imported a free or privileged 
erred by a writer of great judgment. Somn, Gavelk. 134. and 2. Blackſt. Comment. 5th 


ed. 80. However Sir Martin Wright, though he confeſſes the ingenuity of Mr. Somner's derivation, endeavours to jultify 
Littleton's, and thinks that the objection to it is obviated, when it is conſidered, that in the cate of ſocage-tenures plough- 
ſervice was the moſt ancient and uſual reſervation ; to, which obſervation one may add, that the propriety of a denomination 
is not always the proper teſt of etymologies. Wright's Ten. 143. It ſeems indeed, that both derivations have their ſhare of pro- 
bavility, which is as much as can be expected on a ſubject ſo very uncertain.— (2) This explanation of Thane landand Reve- 


Lib. 2. 


(6 Co. 59.) 


Cap. 4- 


proofe to the cor- 

trary, nor hat a- 

ny conuſance to the 

contrurie, as ſhall 

be Hereafter ſaid 

in his'pro lace. 

N of * — 

this change, here- 

after ſpołken ot, muſt 

Mirror, cap. 2, ſet. 18. Vid; he before time of 

1 1 1 memorie; for with- 

100, fur . + +» * 2 

20. E. 4. Avowrie. 124- in time of memo 2 

» by. 39 Ad. p. 3. 20. A1 1. the ſervices of e 

plough cannor be 

| changed'into money 

by conſent of the te- 

nant and the defire 

of the lords, .s. into 

an annuall rent, noi- 

ther by releaſe or 

confirmation or 0- 

ther conveyance, fo 

long as the ſeigni- 

SD ory remaineth, as 

Cap. Confirmation. ſe. 539 hall be faid in his 
due place. 


Devoient ve- 
ner oue lour 


ſokes. The plough 
is named pres ex- 
cellentiam; but the 
ſicle, and the ſyth, 
for the reaping in 
harveſt an ſuch 
like, are alſo includ- 
ed. For as carucata 
terræ, a plough land, 
may contain houſes, 
milles, paſtures, me- 
dow, wood, &c. as 
pertaining to the 

lough ; fo un- 
der the ſervice of 
the plongh, all ſer- 
vices of tillage or 


huſbandry are in- 


Cap. Burgage. ſect. 170. 


4. E. 3. r61. 6. E. 3. 283. 


cluded, 
Uncore le 
noſme de focage 


demurt. Altho' 
the cauſe where- 
upon the name 
ot ſocage firſt grew 
be taken away, 
yet the name re- 


maines the ſame it 
hath beene, and 1s 


uſed to diſtinguiſh this tenure from a tenure by knights ſervice, Noi A neſiis, perit cog- 
; nutio 


fond is oppoſed by dir Henry Spelman, who inveſtigates the ſubje& very minutely. See Spelm. Poſthum. 38. 


Of Socage. 


eff ceo; quia ſocagium 
idem eſt quod ſer viti- 
um ſocæ, et ſoca idem eſt 
quod caruca, . 8. n ſoke 
ann carue. Et en anci- 
ent temps, devant le li- 
mitarion de temps de 
memorie, grand part de 
les tenants, que tyendront 
de lour ſeigniors per o- 
cage, devoient vener ove 
lour fokes, cheſcun de les 
dits tenant pur certein 


fours per an pur arer et 


emer les demeſnes le ſcig- 


nior. Et pur ceo que tielx 
overages fueront fait pur 
le viver et ſuſtenance de 
lour ſeigniors, ils fue- 
ront quits envers hour 


ſeigniors de touts ma- 


ners de ſor vice &c. Et 
pur ceo que tielxs ſervices 


fueront faits ove laur 


foes, tiel tenure fuit ap- 


bel tenure en ſocage. Et 
pris apres tiels ſervices 


fueront changes en de- 


nyers, per conſent des 
tenants et per dejire 
des ſeigniors, 4. en un 
annuall rent, Sc. Mes 
uncore le noſme de ſo- 
cage demurt, et en divers 
lyeux les tenants un- 
core font tiels fervices 
ove lour ſokes à hour 


ſeigniors; iſint que touts 


maners de tenures, que 
ne ſont pas tenures per 
fervice de chivaler, font 
appels tenures en ſocage. 


Sect. 1 19. 


is this; becauſe ſicagiun 
idem eft, quod ſervitium ſe. 
cœ, and ſoca idem eft quod 
caruca, &c. a ſoke or x 
plough. In ancient time, 
before the limitation of 
time of. memory, a great 
part of the tenants, which 
held of their lords by 
focage, ought to come 
with their ploughes, every 
of the ſaid tenants for 
certaine daies in the 

to plow and. ſow the de- 
meſne of the lord. And 
for that ſuch workes 
were done for the liveli- 
hood and ſuſtenance of 
their lord, they were 
quit againſt their lord of 
all manner of ſervices, &c. 
And becauſe that ſuch ſer- 
vices were done with 
their ploughs, this tenure 
was called tenure in ſo- 
cage. And afterward theſe 
ſervices were changed in- 
to money by the conſent 
of the tenants and by 
the defire of the lords, 
vix. into an annual rent, 
&c. But yet the name of 
ſocage remaineth, and in 
divers places the tenants 
yet doe ſuch ſervices with 
their ploughes to their 
lords; ſo that all manner 
of tenures, which are not 
tenures by knights ſervice, 
are called tenures in ſo- 


cage. 


„ In a former 


note we bad occafion to hint at Sir John Dalrymple's opinion on the ſame ſubject and on the nature of the difference between 
bock, land and folt-land, See ante 6. a, note 6. Since the writing of that note a tract, intitled 4 Diſcourſe on the Bock land on! 
"Folk land of the Saxons, hath heen printed, the profeſſed object ot which is to examine and confute the notions advanced by Sir 
- Joln Datrymple. This tract, being at preſent only diſtributed amongſt, the author's friends, is difficult to be procured, and is 


mentioned here for the ſake of ſuch readers as may be curious to ex 


plore this dark and controverted ſubject. See further 


Fearn, Legigraphic, Chart, of Landed Propert . ante 6, b. 7. a, 38. a. and », Whitak. Hilt, Mancheſt. 1 54. 


* * ibn Wer 5 e 


— 
r 


Lib. 2. 


nitio rerum. Et nomina 5 


FEE „ home tient 
de fon ſeignior per 
eſcuage certaine, /. en tiel 
forme quant leſcuage 
curge et eft aſſeſſe per 
parliament 4 griender 
fumme ou meinder ſum 
me, que le tenant patera 
a ſon ſeignior forſque 
dem marke pur eſcu- 
age, et nient pluis ne 
meint, a quel graund 
ſumme o a quel petite 
umme que leſcuage curge, 
Sc. tiel tenure eſt tenure 
en focage, et nemy ſer- 
vice de chivalrie. Mes 
hou le ſumme, que le te- 
nant paiera pur leſcuage 
eft non certain, ſ. lou 11 
poit ere que le ſumme, 
que le tenant paiera pur 
leſcuage a ſon ſeignior, 
poit etre a un foits le 
greinder et a auter foita 
le meinder, ſolonque ceo 
que eft afſeſſe, &c. donques 
tie tenure e tenure per 
ſervice de chrvaler. | 


certa ſervitia doe ever belong, ſo 


Secondly, Eſcuage is to be paid at every time when it is aſſeſſed 
paid, but when it amounteth to forty ſhillings, 


ITEM / home tient 

Ja terre pur paier cer- 
tame rent à ſon ſeignior 
pur caſtle- garde, tiel te- 
nure eſt tenure en ſocage. 


(1) According to Fitzberbert ſuch a tenure was & 
out by an heir on attaining his full age, where he held of the kin 
ing the rent of ten ſhillings a year towards guardin 
nure's being knight's ſervice, by ſuggeſting, that t : t 
times the king might take a rent in lieu of caſtle-guard, which taking of a rent, ſays Fitzherbert, 


Of Socage. 


das, certè diflintio rerum perditur, 
(as Littleton here teache ) are for avoyding of — dili 


Sect. 1 20. 


LSO if a man holdeth 
of his lord by eſcu- 
age certaine, ſ in this 
manner, when the eſcuage 
runneth and is aſſeſſed by 
parliament to a greater 
or leſſer ſum, that the te- 
nant ſhall pay to his lord 
but halfe a marke for eſ- 
cuage, and no more nor 
leſſe, to how great a ſum, 
or to how little the eſcu- 
age runneth, &c. ſuch te- 
nure is tenure in ſocage, 
and not knights ſervice. 
But where the ſumme, 
which the tenant ſhall pay 
for eſcuage is uncertaine, 
ſ. where it may be that 
the ſumme, that the te- 
nant ſhall pay for eſcuage 
to his lord, may be at one 
time more and at another 
time leſſe, according as it 
is aſſeſſed, &c. ſuch te- 
nure 1s tenure by knights 
ſervice. 


| Sect. 120, 121. 


Therefore the names of things 
gently to be obſerved, 


E*5 CUAGE (6. co. 6.6.) 


certain is 
not frei veritate ſer- 
vitium ſeuti, which 
is to done by 
the body of a man, 
but it is /ervitiunm 
crumena of mo- 
ney, which is to 
be drawne out of 
the purſe, and that 
is in effect a te- 
nure in ſocage; 
wherein it is to be 
obſerved, that the 
ſervice of payment 
of money is the 
more baſe, and leſſe 
profitable for the 
commonwealth in 
this caſe, and here- 
of ſomewhat hath 
been ſaid before in 
the __ of Eſ- 
cuage, 98, 99. 
It a man hold 
by homage, feal- 
ty and eſcuage, ſ. 
by an halte penny, 
when eſcuage runs 
at fortie ſhillings, 
this is a tenure nb 
cage, and no knights 
ſervice, for two 
cauſes, 


Firſt, it is ſo- 
cage tenure, be- 
cauſe of the cer- 
tainty, for to the 
tenure in ſocage 


as the huſbandman may the rather hve in quiet, 


Sect. 121. 


LSO if a man holdeth 

his land to pay a cer- 
taine rent to his lord for 
caſtle-gard, this tenure is 
tenure in ſocage (1). But 


the caſtle of 


, and here it is not to be 


T Erein the dit- 
terence ſtand- 

eth thus. 
be paid for ca- 
ſtle-garde, it is 
cleere a ſocage te- 
nure, as it is agre- 


\ 


15. E. 2. tit. Avowric * 31. 
E. 1. Aff. 441. 26. Af. 66, 5 
E. 3. 6, 


5. E. 4. 128. Vid. Rot. Perl. 4 

3 nu. 19. Clavering's ca'e 
excellently teſolved in patliament. 
Hill. 3. E. 2, coram Rege Ret. 
34. Agnes Frowick's caſe. 


If a rent Vide ſect. g8. 99. 


rehts ſervice. This he infers from the form of a writ of livery ſued 
as of an honor in the king's hands by the ſervice of render- 
ver ; and Fitzherbert endeavours to account for the te- 
e ſervice might anciently have been guarding the caſtle, and that in modern 
would not alter the nature of 


the tenure. Fitzherb. Nat. Br. 2 56. However this opinion of the reverend judge is'not delivered abſolutely, but is accom- 


panied with aquere; and indeed it ſeems very liable to exception. Fo 
of livery by the heir at full age having bee 


ſiſtent with ſocage in capite ; (uin 


in capite, unleſs the heir was under fourteen at the death of the anceſtor. 


the caſe to which it is applied, may be ſuſpeRed ; for — 
dy a kind of preſcription of which lord Coke ſpeaks doub 


ully, 
* y 


r—1, The form of the writ relied upon appears quite con- 
n incident to that tenure as well as to knights ſerwice 
See ante 77. a.—2z. The propriety of the writ, in 
of livery by the heir, except in ſome few ſpecial caſes diſtinguiſhed 
was confined to tenure in capite, or to uſe the phraſe preferred 


. 

Lib 2. 
Vide 4. Co, 88. in Lutterel's 
Cale. 
19. R. 2. Gard. 195. 26. Aſſ. 


66. F. N. B. 83. 256. 6. Co, 
20. Gregorie's caſe. 


Cap. 5. 


ed in Lutterel's caſe 
according to Little- 
ton's opinion. But it 
a ſumme in groſſe, 
or other thing, be 
voluntarily paid or 
given by the te- 


nant, and voluntarily received by the lord in lieu of caſtle- gard, 


Of Socage. 


Mes lou le tenant doit per 
luy meme ou per un auter 

aire caſtle- garde, tiel 
tenure eft tenure per ſor- 
vice de chivaler. 


Sect. 1 22, 125 


where the tenant ought 
by himſelfe or by another 
to doe caſtle-gard, ſuch 
tenure is tenure by knight; 


ſervice, 
yet the tenure by knight; 


ſervice remaineth, Vide Sect. 98. & gg. 


Sect. 122. 
7 TEM en touts caſes 


lou le tenant tient 
/ . 7 * 

as fealty at the leaſt ; : * 1 p nol 

in reſpect whereof the 4 aſcun certeine rent, 

lord may diſtraine for cel rent eff appelle rent 


it of common right. See . 
more of this matter in ſer Vice. 


the chapter of Rents. 


T is called rent 
ſervice, becauſe it 
is accompanied with 
ſome corporal ſervice, 


LSO in all cafes 
where the tenant 
holdeth of his lord to 
pay unto him any certaine 
rent, this rent is called 
rent ſervice. 


Sect. 123. 


(2. Re. Abr. qc.) 


Vide le ſtatute de 4. & 5, Ph. & 
Marie. cap. 8. 


focage might 
cond, when t 


(2) See poſt 88. b. 


though it was always clear,! 
not be where the in 


N tiels te- 
nures en 


ſocage. If a man 
be ſeiſed of a rent 
charge, rent ſecke, 
common of paſture, 
and ſuch like inheri- 
tances, which doe 
not lie in tenure, and 
dyeth, his beire 
within age of 14 
yeares; in this 
caſe, the heire may 
choſe his gardein : 
but if he be of ſuch 
tender yeares as he 
can make no choice, 
then (it the father 
hath made no diſ- 
poſition of the cuſ- 
tody of the childe) 
it were molt fit, 
that the next of kin, 
to whom the in- 
heritance cannot de- 
ſcend, ſhould have the 
cuſtody of him (2). 
And whoſoever tak- 
eth the rent, &c. the 
heire ſhall charge 
him in an account, 
But it he hold any 
land in focage, 
in that caſe the 


JTEM en tix te- 

nures en ſocage, ſi le 
tenant ad iſſue et devie, ſon 
i ue efteant deins lage de 
14 ans, donques le prochine 
amy del heire(1), a que the- 
ritage ne poit diſcendre, a- 
vera la garde de la terre 
et del heir jeſque al age del 
heir de 14 ans, et tiel gar- 
dein eſt appelle gardein en 
ſocage. Car ſi la terre de- 


Jcendift al heire de part le 


pier, donques la mere, ou 
auter procheine coſen de 
part le mere, avera la 
garde. Et ji le terre diſ- 
cendiſt al heire de part la 
mere, donques le pier ou 
le prochein amy de part 
del pier avera le garde de 
tielx terres ou tenements. 
Et quant ltheire vient al 
age de 14 ant compleat, 
il poit enter et ouſter le 
gardein en ſocage, et 


LSO in ſuch tenures 

in ſocage, if the te- 
nant have iſſue and die, 
his iſſue being within 
the age of 14 yeares, 


then the next friend 
of that heire, to whom 
the inheritance cannot 


deſcend, ſhall have the 


wardihip of the land and 


of the heire untill the 
age of 14 yeares, and 
ſuch gardeine is called 
gardeine in ſocage. For 
if the l:nd diſcend to the 
heire of the part of the fa- 
ther, then the mother, or 
other next couſin of the 
part of the mother, ſhall 
have the wardſhip. Andit 
land diſcend to the heir of 
the partof the mother, then 
the father or next friend 
of the part of the father 
ſhall have the wardſhip of 
fuch lands or tenements. 

oc- 


(1) Here the word heir is ſignificant, for it ſeems to import, that guardianſhip in ſocage can be of keirs only, However 
that guardian in chivalry could only be on a deſcent, yet ſome have doubted whether wardſhip in 
fant was in by purchaſe. This point was agitated ſo late as the 28th and 2gth of Charles the Se- 
he court held, that guardianſhip in ſocage was equally confined to a deſcent with guardianſhip in chivalry. 2. 


Mod. 176. Vin. Abr.-Guardian J. 


— 


by Mr. Madox tit de corona, 


Fitzherbert's reaſon for conſi 
the ſervice reſerved to be caſtle guar 


wherexs the writ in Fit herbert repreſents the tenure to have been ut de honore. 
dering the tenure as knights-ſervice ſeems unwarranted by the terms of the writ. He ſuppoſes 
d, and the rent to be merely taken by the king as a commutation in money; but the writ 


See ante 73. 2.—7 


expreloly 


| th. 2. 


er ba terre luy 
J vott. Et tel 
g/deine en ſocage 
„ prondra aſcuns 
ifus ou profits de 
Vi terres ou tene- 
mots a ſon uſe de- 
nene, mes tant- 
f.loment al uſe ct 
profit del heire 3 et 
ces il rendra ac- 
compt al herre, quant 
plecft al heire apres 
ce que Hieire accom- 
e lage de xiiii 
ans. Mes fiel gar- 
din fur fon accompt 
evera allowance de 
touts ſes reaſonable 
reſts et expences en 
touts cloſes, &c. Et 
fi tiel gardein maria 
lketrre deins xtttt 
ant, il accomptera 
al heire, ou a ſes exe- 
cutors, de value del 
mariage, coment que 
i ne priſt riens pur 
le value del mariage ; 
fur ceo que il ſerra 
rette /a folly de- 
meſne, que il luy 
voiloit marier ſans 
prender la value d 
mariage, ſinon que il 
luy maria a tiel ma- 
riage, que eft tant en 
value come le ma- 
riage del beire, &c. 


C. 


Of Socage. 


And when the heyre 
cometh to the age of 
14 years complete, he 
may enter and ouſt the 
gardian in ſocage, and 
occupy the land him- 
ſelfe, if he will. And 
ſuch gardian in ſocage 
ſhal not take any iſſues 
or profits of ſuch lands 
or tenements to his own 
uſe, but only to the uſe 
and profit of the heire; 
and of this he ſhal ren- 
der an account to the 
heire, when it pleaſeth 
the heire after he ac- 
compliſheth the age 
of 14 yeares. But ſuch 
gardian upon his ac- 
count ſhall have allow- 
ance of all his reaſon- 
able coſts and expen- 
ces in all things, &c. 
And if ſuch gardiau 
marry the heire within 
age of 14 yeares, he 
ſhall account to the 
heire, or his executors, 
of the value of the ma- 
riage, although that 
he tooke nothing for 
the value of the mari- 
age; for it ſhall be ac- 
counted his own fol- 
ly, that he would mar- 
ry him without taking 
the value of the mari- 
age, unles that he mar- 


rieth him to ſuch a marriage, that is as much 
worth in value as the mariage of the heire, 


dre their iſſue within age of 14 yeares, the next of kin of the part of the mother ſhall have 
the cuſtody of the body, and not the next of kin of the part of the father albeit he firſt ſeaſed 
it, becauſe the mother was the cauſe of the gift, If a man be ſeiſed of lands holden in ſo- 


cage of the part of his father, and of other lands holden in ſocage of the 
ther, and dycth, his iſſue being within the age of 14 yeares, in this caſe ſuch of the next 


(1) This is according to the rule in equali jure melior eſ conditio poſſidentis. Plowd. 296. in Carrel's cafe, See too Hawk, Abr 


of Co. Litr. 


Sect. 'I 23. 


ian in ſocage ſhall take 
into his cuſtody as well the 
rent charges, &c, as the land 
holden in ſocage, becauſe he 
hath the 14 4 of the heire. 


Sr le tenant ad iſſue 


ef device. The ſame law 
it is if the tenant hath no 
iſſue, but a brother or co- 
ſin within age of 14 yeares 
at the time of his death, 


88 


La] Alſo this doth extend as [0] 10. R. 2. Account 152. 


well to iſſue female, as to iſ- 
ſue male. 


Deins lage de 14 


ans. Of this ſufficient hath 
been ſpoken in the next pre- 
ceding chapter, 


Donques le pro- Oland lib. 9. cap, 77. Britton 
163. Fleta lib. x. cap. 9. Stat, 
de Hibernia, tit. Partition. 


que le enheritance ne (H. 445.) 


cheine amy del heire, a 


port diſcender. The next 
triend of the heire, &c. Here 


amy or friend is taken tor the 
next of blood. So the effect of 


it is, that the next ot his blood 


to whom the inheritance can- 
not diſcend, wherby affinity 
without blood 1s excluded. 


Le prochein. The 
next, 

[5] If there be three bre- 
thren, and the youngeſt hold- 
eth land in ſocage, and hath 
flue and dyeth his iſſue with- 
in age of 14 yeares, both the 
uncles are in equall degree, 
and yet the eldeſt ſhall be 

dian ; - becauſe in equall 
— the law preferreth 


(b] Vid. 30. AT, 47. 


him. [c] And yet it lands [c] Pl, Com, Carrel's cafe. 


holden in ſocage be given to 
a man and to the heirs of his 
body, and he dyeth his heire 
within age, the next coſin of 
the part ot the father, albeit 
he be worthier, ſhall not be 
preterred before the next co- 
lin of the part of the mother, 
but ſuch ot them as firſt ſcaſ- 
eth the heire ſhall have his 


cuſtody (1). But if lands be 4. H. 3. Gard. 146. 


given in frankmariage, and (2, Ro. Abr. 40. Ante 22. a.) 


the donees have iflue and 


rt of his mo- 


of 


expreſsly ſtates the rent to be the ſervice. 4. If Fitzherbert, by ſaying that the king took the rent for the caſtle · guard, means 
that the latter was ſo changed into the former, that the caftle-guard could no longer be demanded, then his idea of the tenure's 
continuing to be caſtle-guard and in chivalry is contradicted by Sir William Capell's caſe cited in lord Coke's report of Lut- 
terel's caſe ; for in that the court held, that by ſuch a perpetual change of the ſervice the tenure was converted into 2 
See 4. Co. 88.32.— f. The authority of Littleton is clearly againſt Fitzherbert's notion; and according to the opinion of the for- 
mer, a caſe, in which the ſervice reſerved was a yearly rent in money for guard of the caſtle of Dover, was adjudged early in 
the reign of Charles the Firſt. See Litt. Rep. 47. However it ſhould not be concealed, that in this laſt caſe the court ſeemed 
| inclined to think, that under fecial circumſtances there might be a change of the caſtle-guard into rent by conſent of the king 
ind his tenant without altering the tenure, where evidence could be given of the manner in which the change was effected. 
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mediate deſcent.— (6) Lord Chancellor Macclesfield very much diſapproved of the rule of our law, which gives the guardian» 


Lib. 2. Cap. 5. Of Socage. Sect. 123. 


of kinne of either fide, as firſt happeth the body of the heire, ſhall have him (1), but the next gf 
blood of the part of the father ſhall enter into the lands of the part of the mother, and the nes; 
of kinne of the part of the mother, ſhall enter into the lands of the part of the father (2), 
4] F. N. B. 139. b. Regiſt. LA] If A be gardian in ſocage, of the body and lands of B within the age of fourteepe 
J E. 3- 46. 16. E. 3. ge. Sa. yeares, A ſhall be gardian in focage per cauſe de Gard (3). But an infant within age, that [e 
21. 5 3* * n 1 not in the cuſtody of another, cannot be gardian in ſocage; becauſe no writ of account lyeth 
4 1. 15 1 6. 1 N. B. againft an infant. And herewith agreeth Bradt. [/] and yeeldeth this reaſon, alium regere n 
718. poreſt, qui ſcipſum regere non novit. And Fleta ſaith, [%] that minor minorem cinſlodire non 4. 
II Bradl. Ii. 2. fo. 88. bet; altos enim præſumitur male 72 qui ſeigſum regere neſcit. And by like reaſon an iden, , 
b] Flet. J. 1. ca. 10. man non compos mentis, a lunaticke, a man cacus & mutus, or ſurdus & nmutus, or a lepet re. 
moved by a writ de leproſo amowendo, cannot be gardian in ſocage. But in the caſe ot gard gy 

caitſe de Garu, there lyeth an action of account againſt A in the caſe aboveſaid. 


[ Lib. Rub. cap. 70» A gue le her tage Ne poet deſcender . [i] Nullus haredipete uo Prop inquo wo 


kj Glanr, Bb. 7. * 3 extraneo periculoſa ſane (4) cuftodia committatur. Note [4] this word ( poet) may or can. I] And 
8 1 5 3 $25, therefore this doth not onely exclude an immediate diſcent, but all poffibility Aran 
Mo. 635.) | As if a man bath iffue two ſons by ſeveral venters, and having lands holden in ſocage 9 
] Lit, lib. 1. fo. 2, 3. the nature of burgh Engliſh dyeth, the yonger brother within age of 14 yeares, (] the 


elder brother of the halte blood ſhall not have the cuſtody of the land (5) ; becauſe by poſſibil; 
the elder may inherit the land, for if the yongeſt dye without iſſue, and the land diſcend th 
| an uncle, the elder brother of the halte blood may be heire unto him : and herewith doth agree 
I=] Braft. lib, 2. fol. 87. our ancient authors. [4] Heres ſolmauni. ſub cuſlodia capitalium domi norum non erit, ſod ſi; 
wr * - * * ** © I enflodia conſanguineorum ſuorum propinyuiorum, hoe eft, eorum qui eonjunti ſunt jure ſanguini., & 
Ne hues * Co Jureſucceſſionis, ex parte quorum nom deſcendit hareditas; & regulariter verum eft, quod nunguan 
remanebit aliquis in cuſlodia alicujus, de quo haberi poſſit ſuſpitio, quod velit jus clamare in iffa he. 
reditate, & unde fi plures fint fliæ & her redes & tenere debeant in focagio, nulla debet efſe in cafe. 
L. Forteſc. ubi ſupra, Statut. de dio alrerins, [0] And this is contraty to the civil law; for /cges civiles impubcrum tures 
atio cap. ende, temps E. 1. proximis de eorum ſanguine committunt, five agnati fucrint, cognati, unicuigue, videlicet, fe 
cundum gradum & ordinem, qui in hareditate pupilli ſucegſſurus gi. But this the law of England 

faith, eff quaſi agnum lupo committere ad devorandum (6). . 


Donques la mere. Note, albeit land cannot diſcend to the mother from her ſonre, 
(as hath beene ſaid) becauſe inheritance cannot aſcend, yet here it appeareth by Littleton, 
that the is next of blood (7), for none (as hath beene ſaid) can be gardian in ſocage, but th: 
next of blood; and the like is to be faid of the father, as hereafter next appeareth. 


Donques le Pier. By this it appeareth, that the father in caſe of a tenure in ſocage 

| ſhall be gardian in ſocage, and ſhall not have the cuſtody of his eldeſt ſonne, in reſpect of hs 
paternall naturall cuſtody, (as he ſhall have in caſe of a tenure by knights ſervice, as befor 
appeareth) (8) but as gardian in ſocage. And the reaſon of the diverſity is, for that in the caſe of 

a tenure in ſocage, the father mult by lau be accountable to the ſonne both for his mariage, 
and alſo for the profits of his lands, which he ſhould not be if he had the cuſtody of his 
eldeſt ſonne in this caſe as his father in reſpect of nature (9, and the act of law never doch any 
man is. ; 


But no lord or other perſon, in reſpect of any tenure by knights ſervice or otherwiſe, hal 
have the cuſtody of any childe that is heire apparant to his father, but the father only during 
his life, as hath beene ſaid before (10). 

It is to be obſerved, that in the lawes of England, there are three manner of gardianſtips, 
iz, by the common law, by ſtatute law, and by cuſtome. By the common law there are 
toure manner of gardians, iz. gardian in chivalry (whom Littleton hath defcribed betore 
Sect, 103, &c.) (11) gardian by nature, as the father of the eldeſt ſon, of whom Littleton hath 
ſpoken Sect, 114, (12) gardian in ſocage treated of by Littleton in this Section, and gardian pv” 


5s E. 3. 43. 8. E. 4. 5. catſe de nurture; (i 3) all frequent in [a] our books, By ſtatute, =. the ſtatute in 4 & 5 P 

( 5+ Co. 37.) Mar. of women children, and that is in two manners, either of the father or mother (14):withov! 
aſſignation, or of any other to whom the father ſhall appoint the cuſtody, either by his laſt will, 

[5] 4. Co. 57. Ratcliffe's or by any act in his life-time, whereot you ſhall reade at large [%] in Ratclifte's caſe in my Re- 

eaſe, ports (15. (e] Laſtly, by cuſtome, as of orphans by the cuſtome of the ciry ot London, and 

ſc] 32. F. 3. Gard. 31. 8. R. 2. of gther citics and boroughes (16). 

Gard. 166. ; 8 

(Cro. Jam, 99.) Tantſolement al uſe et profit del heire. And therefore gardian in focage fal 


not forteit his intereſt by outlawrie or attainder of tclony or treaſon ; becauſe he hath notaing 
to his o ne uſe, but to the uſe of the heire. Alſo 


(1) See ante 88. a. note 1,—(2) Mr. Serjeant Hawkins ſuppoſes an elder brother to purchaſe land and the land to deſcend 
to his younger brother being under 0 in which cafe the infant's paternal and mater nal relations are equally of the blood ot 
the firlt purchaſer, aud therefore equally capable of inheriting to them; and then Mr. Serjeant aſks, who ſhail be guardian in 
ſocage. Hawk. Abr. of Co. Litt, Perhaps there may be ſome difficulty in ſolving this queſtion, If Littleton's rule be under- 
Rood flridly, there cannot be any guardian in ſocage in ſuch a caſe unleſs the next friend is a father or mother or other linea! 
anceltor, or of the half blood; for all of the other relations may by poſſibility ſucceed as immediate heirs to the ſon. But if the 
next of blood un either fide may be guardian, the mother's blood mult be preferred, becaule they are the mei remote from the 
fucceſſion.— (3) Guardian per cauſe de 2vard is, where one infant in wardſhip is guardian of another infant, in which caſe the 
wardſhip of the firit infant intitles his guardian to the wardſhip of the ſecond. But it ſeems, that only guardian in chivalry 
and in ſbenge could he guardian per cauſe de ward, See 2. Ro. Abr. 35. 40. and Vaugh. 184.—(4) Size inſte ad of fare ſeems 
neceſſary to the ſenſe of this paſſage. (5) This point appears to have been adjudged centra in lord Coke's time, though it!“ 
not taken notice of by him. See Swan's caſe 2, Ro. Abr. 40. Ow, 128, Mo. 635. Cro, Eliz. 825, and 2. And. 171. However 
as lord Coke here decides againſt the half blood, the queſtion was revived after the Reſtoration ; but the caſe did not produce 
any opinion of the court. T. Jo. 17. Therule as expreſſed by lord Coke certainly excludes the half blood; becauſe he extends 
It to al) poſſibility of deſcent. But if the judgment in Swan's caſe was right, the rule ſhould be confined to all poſhbility of 4. 


ſhip in ſocage to the next of kin to whom the land cannot deſcend. He would not allow the excluſion of the heir to the land 
to be founded on reaſon, but deemed it the offspring of barbarous times and the effect of a cruel preſumption. Therelpre, 

when he was applied to on a like principle, for an order to remove a lunatick from the cuſtody of Mr. Juſtice Dormer, who w43 
the lonatick's uncle and next in remainder to him, but had with the conſent of the nominal! committee of the lunatick's perion 
taken care of him for many years and treated him with the greateſt tenderneſs, under theſe circumſtances his lordſhip Kaan 


o 


— 


— 


. 


Wh, 


. 
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Alſo if the mother be gardian in ſocage, and taketh huſband, and dyeth, the huſband ſhall Pl. Com. 
not have this cuſtody by ſurvivour ; becauſe the wife had it ex avter droit, in the right of the (3: Co. 39. 
re. 
* guardian in ſocage ſhall not 4 preſent to a beneſice in the right of the heire; becauſe he [4] 8. E. 2. Præſenemeot 10. 
cannoc be accomptable therefore, for that he can make no benefit thereof, tor the law doth ab- 7. H. 23. 39. T. 3. 89. 29. F. 
horte ſimony or any corrupt contract for benefices ; and therefore in that caſe the heire ſhall 15. wag * * 1. 4 J- Fog 
ſent himielfe (1). And Britton ſpeaking of theſe gardians ſaid well, Les queux gardeins ſont oppel, 340. Britton 163. 164. 


, « g Fleta lib. 1. cap. 10. 
fluis ſerjants que gardeins, (that is) which gardians are rather ſervants then gardians. (2. Ro. Abr. 4 C10. Jam. gg. 


I! rendra account, &c. apres que theire ad accompliſbe lage de 14 ans. 3 Ia. 156. Poſt 120. a.) 
This point hath beene much controverted in our bookes, and the cauſes of the doubts have ; | 
beene, firſt upon the words of the ſtatute of [e] Merlebridge ca. 17. 2. Upon the originall writ [al Jt is called the ſtatute of 


2 ; - ** Merlebridge, becauſe the patlia- 
of account againſt the gardian in ſocage. The words of the ſtatute be cam ad legitimam æta- ment in — H. 3. was 3 


tem perwencrit ſbi riſpondeat, Wc. and /rgitima ætas, [V] lawtull age is xxi yeares. Allo there. 

the writ of accompt reciteth the ſaid ſtatute, quare cum de communi confilio regni noftri proviſum [F] 16. E. 3. Waſt. 100. 18. 
fit, quod cuſtodes terrarum & tenementorum, que tenentur in ſocagio, heredibus terrarum && tene- E. 3. $5: 77- 49. E. 8. 5. 3 
mentorun i/lorum, cum ad plenam t tatem pervenerint, reddant rationabilem compotum. [g] Where- 1 * Jo "a 31. F. N. B. 118. 
upon it is gathered that no action of account did lye againſt the gardian in m_ ; 


e at the * - E. 2. Account 120. 17, 
common law, untill the heire be of his lawtull age ot 21 ycares. But as to the firſt (/egitima 1 2. ibid. 121, 4 


tas) us the ſtatute [+] ſpeaketh, or plena tas (as the writ doth render it) are to be under- [5] a. E. 2. Account. 14. E. 3. 
ſtood ſecundum ſubjeftam mater iam, that is of the heire of ſocage land, whoſe lawfull and full ib. 3. Mar. Dy. 137. Keytwey1 31, 
as to the cuſtody or guardianſhip is 14. And as to the recitall of the ſtatute, [7] it is evi- IJ 18. E. 2. Avowry 220. 

deat that an action of account did lye againſt gardian in ſocage at the common law. And ( Ja. 330. C0. Cha. 229. 
that the ſtatute was made in aftirmance or declaration of the common law ; for the ſtatute 
ſpeaketh onely de c dia parentum, that is of a gardian in right, but yet an action of account 

th againit him that occipieth the land as gardian, albeit he be not of the blood (as hereafter 
ſhall be faid). And upon conſideration had of the faid ſtatute and of all the bookes, it was ad- : 
judged in the court ot Common Pleas, Paſch. 16. Eliz, Rot. 436. according to the opinion of — = Ke 
Liatleron, that the heire aſter the age of 14 yeares ſhall have an action of account againſt the mum Vance. 
gardian in focage, when he will at his pleaſure ; and fo is an ancient queſtion well refolved(2). e 
Btitton was of opinion, that the ſtatute of Merlebridge, which gave the cap/as in account, Mirror ca. 2. Seck. 17. Britton 

2 — 117 01. „. , „ 2. . 

extended to gardian in ſocage, for he wrote betore the ſtatute ot W. 2. c. 11. But later bookes * = A —_— _ IS 
have over-ruled this point, that no cap#/as lycth againſt gardian in ſocage, for the ſtatute ex- "ob 59. a Meribe. 85 29. W. 5 
tendeth to bailites only, Neither doth the ſtatute of W. 2. extend to gardian in ſocage, tor ca. 11. 
that ſpeaketh onely de /erwientibus, ball wis, camerariis, & receptoribus, 


Mes tiel gardien ſur fon account avera allowance de touts ſes rea- The tatute of Merltr. intended 


. by Litil. is ca. 17. 
ſenable coſts et EXPENCES en Fouts choſes. (3) And this is due to all accountants by 
the common law{4) ; and fo it 1s declared by the ſaid ſtatute of Merlebridge, ſulvis ipſis cuftod;- 
bus rationabilibus mifis ſu.'s. 


Allowance. What other allowances ſhall the gardian have? If the gardian receive the 41. E. 3. 3. 22. AM. 41. 22. E. 
rents and profits of the lands, and be robbed of the ſame, whether ſhall he be diſcharged 77 Account 111. 29. Alf. 28. 3. 
7 


thereof upon his account ? And it ſeemeth, that if he be robbed without his default or negli- „ 8 A 4 = | 
gence he ſhall be diſcharged thereof (5). As if a bailife of a manor, or a receiver, or a factor Hob. & Stud. e. z8. to. 130. 


of a merchant, or the like accountant, be robbed, he ſhall be diſcharged thereof upon his ac- (Cro. Els. 219. 1. Ro. Ab. 2. 
count. And ſeeing the gardian ſhall be charged as bailife after the heires age * 4 and be 3.124. 

diſcharged upon his account, if he be robbed, par; ratione if he be robbed before the age of 14. 

But otherwile it is of a carier, for he hath his hire (6), and thereby 1mplicitely undertaketh the 

fafe delivery of the goods delivered to him, and theretore he ſhall anſwer the value of them ; 9 ; 

i he be robbed of them (7). Note the diverſity, and ſo it was reſolved ® in the King's Bench.“ Hil. 38. Elis. inter Wooliefe 


So it is if goods be delivered to a man to be tately kept, and after thoſe goods are ſtollen from 2 8 
. 0 8 1 6 9 . 2 Eli . = * 
him, this ſhall not excuſe him; becauſe by the acceptance he undertooke to keepe them ſafely, gd Ney ws) 3 


and therefore he muſt keepe them at his perill. N 29. All. p. 28. 
So it is if goods be delivered to one to be kept, for to be kept and to be ſafely kept is all (Cro. Jam, 188. 189.) 

one in law (9), But if the goods be delivered to be kept as he would keepe his one, there if 
they be ſtollen from him without his default or negligence, he ſhall be diſcharged. So if 
— be delirered to one as a gage or pledge, and they be flollen, he ſhall be diſcharged ; 

uſe he hath a property in them { 10), and therefore he ought to keepe them no otherwiſc 
then his owne ; but it he that gaged them, tendred the money betore the ſtealing, and the other 
reſuſed todeliver them, then tor this default in him he ſhall be charged, | 


It A leave a cheſt locked with B to be kept, and taketh away the key with him, and ac- g. . 2. Ut. Netinue 59. 
quainteth (8. Co. 32. 5, Co. 13. b.) 


(1) S. p acc. ante 17. b. poſt 120. a. S. p. acc. as to guardian by nurture. Cro. Jam. 99. In another work lord Coke ex- 
tends the doctrine ſo far, as to ſay that the infant ſhail prelent 2w/aijoever his age may be. 3. Init. 156. But ſome ſuppoſe the 
28 to have the right of preſenting in the name of the infant. Others again admit the right of the infant i general, but 
Y » that if the infant be of ſuch tender years as not to have any diſcretion, then the guardian ſhould preſent for him, See 
wor Abr. Guardian Q. 5 2. But the law ſeems now ſettled in the full extent of lord Coke's opinion by a determination of 
the chancellor King. In a cauſe before him an advowſon had been conveyed to truſtees on truſt to preſent ſuch perion as 

© grantor his heirs or afſigns ſhould by deed appoint; and on the principle that an infant of aꝶ age may prelent, his lord- 
41 confirmed an b e by an infant- heir, though it appeared, that the child was not a year old, and that the guar- 

ian guided the child's pen in making his mark and putting his feral. 2. Eq. Caf. Abr. Infant B. pl. 3. Vin. Abr. Collation &. l. 
10 Wal. Clergym. L. ed. 1740. p. 140. See alſo 3. Atk. 510 —However, though this deciſion may remove all doubts about the 

al right of an infant of the moſt tender age to preſent, ſtill it remains to be ſeen, whether the want of diſcretion would in- 
—_ 2 court of equity to controul the exerciſe, where a preſentation is obtained from an infant without the concurrence of 
2 eguardian.—(2z) But againſt a teſtamentary or other guardian, whoſe authority doth not determine till the infant is twenty- 

ne, or being a female attains that age or marries, the infant cannot have action of account before; for the rule of the common 
is, that account ſhall not lie whilſt the guardianſhip continues. However in equity the inſant may by prochein amy iue his 
guardian for an account during the minority. 2. Vern. 242. 2. P. Wms. 119. 1. Veſ. 91. 3. Atk. 625.—(3) Therefore a guar- 

"au cannot be charged in account as a receiver; becaule then he would lole his colts and expences; theſe it is ſaid beiug in 
8 allowed only to N and bailigz, and not to receivers. Polt 172. a.—(4) The rule ſeems expreſſed too generally ; 
— Coke elſewhere tte! ing us, that a receiver, who is one of the three denominations of accountants known to our law, can- 
( charge for colts and expences, except in tome ſpecial caſes in favour of trade and merchandiſe. Poſt 172, 1. Freem. 378.— 
(5) The rule is the tame as to truſtees, though for their greater ſecurity it is uſual to inſert ecial proviſions in the inſtrument 
pe, the truſt, 2. Cha, Caf. z,-(6) But the hire is not the only or principal ground, on which the carrier 18 liable; for 
"x 2 though they alſo receive a reward, are not ſo, except for xegligence or by reaſon of a ſpecial undertaking. The great 

ule of the law's charging the carrier is the public employment he exerciſes. 1. Ld, Raym. 917. 1. Salk, 143. 12- Mod. 487, 
(7) This is by the common laty or general cultom of the realm; and to recite it in the declaration, as is ſometimes the practice 
3 ou relpect to 1nn-keepers and carriers, ſeems not only unneceſſary but even rather improper; becauſe it tends to con- 
_ the dittin&ion between ſpecial cultoms, which ought fo be pleaded, and the general cuſtom of the realm, of which the 
q urts are bound tv tak e notice without pleading, Accordingly it ſeems admitted in ſeveral books, that deſcribing the defen- 

ant to be a common carrier, without any thing more, is ſufficient. Hob. 18. 1. Sid. 245. Hardr. 435. 3. Mod. 227. Will. v. 1. 
= page 281.—(8) S. C. Mo. 462, Ow. 57. 1. Ro. Abr. 2.—(9g) This doctrine was denied by the court in the great caſe of 
— and Barnard; and it is now underſtood, that acceptance of goods to be kept generally is merely an undertaking to keep 
0 em as the party receiving receiving keeps his own. 2. L. Kaym. 911. — In Coęgs and Barnard the action was tor jo negligently 

"Trying ſome hogſheads of brandy that one of them was ſtaved; and on motion in arreft of judgment, the court held that a 
Juſcient confideration appeared in the declaration, though it was wholly grounded on a ſpecial undertaking to carry ſafely, without 


"ating, either that the detendant was to have hire, or that Le was a common carrier. (10) Lord ch j. Holt thought this THINS _ 
cient, 


t Wake 1uch an C1Gzr, 1. P. WM. 260, Sce alto 9. Mod. 132. and Cary's Rep. 137. 138, But notwithſtanding this cenſure by ns 
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Lib. 2. Cap. 5. Of Socage. Sect. 124. 


(Doct. & Stud. 129: b.) uainteth not B what is in the cheſt, and the cheſt together with the goods of B are ſtolen 
1 ſhall not be charged therewith, becauſe A did not truit B with them as this cafe is (1). And 
that, which hath becne ſaid before of ſtealing, is to be underitood alſo of other like accideys. 
as ſhipwracke by ſea, fire by lightning, and other like inevitable accidents (2). And all the, 

®* Paſch. 43. Eliz. inter South - cafes were reſolved, and adjudged in the King's Bench, And by theſe diverſities are all 8 

28 2 1 Detinve, bookes concerning this point reconciled (3). 

( Co. 83. b. Note, reader it is neceflary for any, that receiveth goods to be kept, to receive them in thi, 
ſpeciall manner, e. to be kept as his owne, or to keepe them at the perill of the owner 05 
But now is Littleton to be further heard. * 


Et ſi tiel gardein maria le heire deins 14 ans, &c. For if he marry ty, 


heire after 14, he is out of his cuſtody, and no account ſhall be made therefore. 


Il accountera a luy. He ſhall account for the mariage of the heire, . for ſo much 
as any man bona fide had offered tor the mariage, or would give in mariage unto him, | 


(r. Ro. Abr. 908. 910. Cro. Cha. Ou a ſes eEXECCUTOYS. Not (5) that an inſant of the age of 14 may make his wil (as 

79.) | ſome hereupon have collected); but the meaning of Littleton is, that if after his mariage . 
accompliſh his age of 18 yeares, at what time he may make his teſtament (6), and — 
executors for his goods and chattells, and the words are ſo to be underſtood, as may #1; 

7. E. 3. 62. 19. E. 3. Account With law and reaſon, Note, executors could not have an action of account at the common 

56. 38. E. 3.7. 31. E. 3. tit, law, in reſpect of the privity of the account; but the ſtatute of W. 2, ca. 23. hath given the 

Account $7. action of account to executors, the ſtatute of 25. E. 3. ca. 5. to executors of executors, and the 
ſtatute of 31. E. 3. c. 11. to adminiſtrators. 8 


3. E. 3. 10. 46. E. 4. Account Que il voile luy marier ſans prender le value. So as the gardian ſhell not ae 
4%. 2 K. 2, ibid. 45. 6. R. 2. count only for that which he ſhall receive in this caſe, but for that alſo which he might receire, 


ccount 47. . . . . . 
n Si non que il luy marier a tiel mariage que eft tant en value, Cc. 
| This needeth no explanation. 
Hill. 3. E. 2. * Rege, Ro.. Tf the heire in ſocage be raviſhed out of the cuſtody of the gardian, and the raviſher marieth 
off 1 Va bg 4 — the heire, the gardian ſhall have a writ of raviſhment of ward, and recover the value of the 
1. E. 3. 19. 20. — mariage, &c. and ſhall account to the heire for the ſame, 
And the gardian n ſocage is bounden by law, that the heire be well brought up, and tha: 
his evidences be ſafely kept. ö 
Tun. 2. H. 5. Coram Rege, Rot. The grandmother of the ſonne and heire of John Bernevill, who held the manor of To. 
1. Midd. tington in the county of Midd. in ſocage, recovered the heire in a raviſhment ot ward agent 
Simon Chevin, which had maried the ſtepmother of the heire; and by the rule ot the cout, 


the plaintite pro xu/ritara harediset pro cujlodia evidentiarum invenit plegios. 


Way 4 


Sect. 124. 
#7 Ji aſcun ET fi aſcun auter ND if any other 


auter haine, home, que neſt pro- man, who is not the 
gue neſt pas pro- cheme amy, occupie les next friend, occupies the 
cheine amy, Sc. terres ou tenements del lands or tencments of 


1 Ass ec, If © ſtranger entreth in- heire come gardeine en the heire as gardian in 

49. E. 310. ut, . 3. 77. 25. gat» =o - or i, Jocage, il ſerra com- ſocage, he ſhall be com- 
- p. 11. PI. Com. 842. 6. E. 5 

+ 38. F. N. B, 18. and taketh the profits pe” de render a:compt pelled to yeeld an ac- 

of the fame, the infant / ſieire, auxi bien ſi- count to the heire, as wel 


may charge him as gar- og pe: , 5 
8 4 And come il fuiſſoyt prochein as if he had beene next 


F ob. ngros Gy $0. neſt pas friend; for it is no plea 
count azainſt a gar. plee pur lun en briefe for him in the writ of 
dan, . ſocage, for the daccompt adire, que il account to ſay, that he is 
words lem B pre- . 6 * 5 

fats 0 1 neſt procheine amie, &c. not the next friend, &c. 


potrum ſum de exitibus mes il reſpondra le quel but he ſhall _—_ 


ficient, and juſtly as it ſeems. Other bailees have a property, that is, a ſpecial and limited one; and what hath the pawnee more? 
The only difference is in the degree; the pawnee's property, though not abſolute, being rather more enlarged, and for ſome 
N e beneficial one. 2. L. Raym. 916 Com. Dig. tit. Mortgage and Vin. Abr. tit. Pawn. But whatever the difference may 

e in point of property, it is become immaterial ſo far as regards tne uſe made of it by lord Coke; becauſe now general bailess 
of goods are not deemed any farther chargeable for the loſs of them than pawnees. 

(2) In the caſe here tated, the not informing B what was in the cheſt is relied on as the material circumſtance ; but the mo- 
dern doQrine would make it unneceſſary to reſort for aid from it, as according to that B would not be chargeable, though be 
had known the contents of the cheſt. However there are caſes, whic! turn upon the giving of ſuch information. All. 93. 1+ 
Ventr. 258. Carth. 486. 1. Stra 145. Law of Niſi Prius ed. 1775. p. 71.—(2) Here lord Coke joins loſſes by ſhipwreck and ſight- 
ning and other like inevitable accidents with thoſe by ſtealing ; but other authorities make a diſtinction, and according to them, 
neither carriers nor maſters of thips are reſponſible for loſſes by a&#s of God or of the king's enemies. 2. Bulitr. 280. 2. L. Naym. 
918. Vin. Abr. tit. Maſter of a Ship B. pl. 12.— (3) The old doctrine about bailment will be found at large in sgutheote 84e, 
which is cited by lord Coke in the margin. For the modern doctrine, the ſtudent ſhould conſult the famous cal © 
Coggs and Barnard already cited. Lord chief juſtice Holt's argument in that caſe, as reported by Lord Raymond, 
particularly merits attention; it being a moſt maſterly view of the whole ſubje& of bailment. Another important 
caſe connected with the ſame ſubje& is that of Lane and Cotton, in which three judges againſt Holt held, that 
action on the caſe will not lie againſt the Matter of the General Poſt Office for the loſs of a letter with Exchequer bills 
in it. 12. Mod, 472. Ste further the following books, which are citations from a note by the editor of the 11th edition. — 21. Ea 

5. 4. E. 3. 6. 2. H. 7. 11. Palm. 548. W. Jo. 179. Grot. de jur. bell. I. 2. c. 12. ſ. 13. Puffend. de jur. nat. J. 5. c. 4. l. 6. 7. and 
om. Loix Civ. I. 1. t. 5. ſ. 2. t. 6. f. 3. t. 7. ſ. 3.—(4) We have already obſerved, that ix general this diſtinction is now exploded. 
Ante $9. a, note 9. See further tit. Bailment and Carrier in New Abr. tit. Bailment and Aion for Negligence in Vin. tit, Action # 
the caſe jor migſeaſance in Com. Dig. Law of Niſi Prius ed. 1775. p. 69.—(5) It is note in all the former editions, but not is Appa- 


rently the true reading. —(6) There is a great abundance of irreconcileable opinions in our books about the earlieſt age, at which 
am 


— —E— —— — 


molt 83 of high authority, the rule of our law in reſpect to guardianſhip in ſocage, conſidered as one ſettling the right by 
nearneſs of blood without regard to perſonal qualifications, which was ho point of view in which lord Coke and thoſe he follows ex- 


rolled it, is ſurely very detenſible ; for it gives the cuitody of the infant's perſon to thoſe, who in point of zearne/? . 


Of Socage. 


145 ccupie les terres whether he hath occu- provenientibus de terris 


Lib. 2. Sect. 125. 90 


; et tenementis ſuis in N. 
ou tericments come gare pied the lands or tene- gue tenentur in ſocagio, 


: $208 unemy. ments as gardian in ſo- % quorum cuftodiam i= 
deine en jocag 9 8 1 dem B babuit dum pred. 
Sed quære, // apres ceo cage or no. But guere, if 7", Wee = 2 
que le heire ad accom- after the heire hath ac- gicirer, And true it is, 
pliſh lage de 14 ans, et compliſhed the age of — 5 Judy * hey 
gardeine en ſocage con- 14 Yyeares, and the gar dy of the lands: and he 


tinualment occupia la dian in ſocage continu- is —_ a__ 2 
. . an the right lan 
terre tangque lheire ally occupieth the land in ſoca — or 13. E. 3. Account 77. 22, F. 


' - - ; * 1 11. 41. E. 3. Account 38. 15 
dient a plein age, /. 21 until the heire comes to and it 1s no plea for him Ned 


ans, fi le heire a ſon full age, l. of 21 yeares, pr age . he is pro: 5 
plein age avera action if the heire at his full anſwer to the taking of 
daccompt envers le age ſhall have an action — —4 ( 1), as Little- 
gardein de temps que il of account againſt the ; 

occupia apres les dits gardian, from the time Sed quære, &c., , . 


14 ans, come envers that he occupied after the This aste came not 60. 7. E. 4. F. N. B. 118. 
out of Littleton's quiver ; 


gardeine en ſocage, ou ſaid 14 yeares, as gardian for it is evident, that 


life, 


as his bailife. 


envers luy come Jon bay- in ſocage, or againſt him after the age 5 


yeares he ſhal 
ed as bailife at any time 


when the heire will, either before his age of 21 yeares, or after (2). 


TEM / gardein 

en cluvalry face 
ſes executors ef de · 
vy, le heire eſteant 
deins age, Cc. les 
executors averottt le 
garde durant le no- 


nage, Sc. Mes fo 
gardein en ſacage 


face ſes executors et 
devy, le heire eſteant 
deins lage de 14 ans, 
ſes executors nave- 
ront pas le garde; 
mes un auter pro- 
cheine amy, à que 
le heritage ne poyt 
my diſcend, avera la 


garde &'c. Et la cau- 


Sect. I25. 

LSO if gardian in 
chivalrie makes 

his executors and die, 
the heire being with- 
in age, &c. the execu- 
tours ſhall have the 
wardſhip during the 
nonage, &c. But if the 
gardian in ſocage 
make his executours 
and die, the heire be- 
ing within the age of 
14 yeares, his execu- 
tours ſhall not have 
the wardſhip; but an- 
other next friend, to 
whom the inheritance 
cannot deſcend, ſhall 
have the wardſhip, 


A Son proper uſe. 

A tenant holdeth land 
of a biſhop by knights ſer- 
vice, which ſeigniorie the 
biſhop hath in the rigkt of his 
biſhoprick, the tenant dieth 
his heire within age, the bi- 
ſhop either before or after 
ſciture dyeth; neither the 
King, nor the ſucceſſor of the 
biſhop ſhall have the wardſhip, 
but his executors, For albeit 
the biſhop hath the ſeigniorie, 


in auter droit, yet the ward- 


ſhip being but a chattell he 
hath in his owne right, and 
a chattell cannot goe in the 
ſucceſſion of a ſole corpora- 
tion, unleſs it be in the caſe of 
the king (3). 

And yet if a * have 
an advowſon, and the 
church become void, and the 
biſhop die, neither the ſuc- 
ceſſor nor the executors ſhall 

reſent, but the king; becauſe 
it is but a choſe in action (4). 
And ſo it is in caſe where 


7. R. 2, Bre. 634. 40. E. 3. 14. 
2. H. 4. 19. 10. Eliz, Diet 279, 
(Poſt 117. 4. Co. 64. b.) 


7. H. 4 41. 44 E. 3. 42. 


24. E. 3. 26. 44. E. 3. F. N. B. 
33 Sec moe of this in the 
chapter of Warranty, ſect. 740. 
(Cro, Jam. 248.) 


fe de diverſity eft, pur &c. And the reaſon of 


ceo que gardein en this diverſitie is be- the king hath warding, 2 


a will may be made of perſonal eſtate. Here lord Coke ſtates 13 to be the age; though the reaſons and authorities in favour of that 
time do not appear. Others mention 17, that being the age at which an adminiitration during the minority of an executor deter- 
mines. 1.Vern. 255. 2. Vern. 558. But this opinion was probably tounded on an idea, that our ſpititual courts make no difference 
between the time tor acting as an executor and the time for making a will, which is clearly a miſtaken notion. However it re- 
ceives ſome countenance from the deciſive manner in which a late chancellor of the firſt authority mentions 17, and the am- 
biguous terms in which he ſpeaks of an earlier age. 1. Veſ. 303. 3- Atk. 709.—According to others x5 is the age for males, if 
the party can be proved of ſufficient diſcretion ; but we are not informed why, and therefore little reſpect is due to this opi- 
nion, if that can be deemed one, which in fact was nothing more than a looſe dium. 2. Vern. 469.,—Others doubt, whether 
any time before 21 is not too early; becauſe none can be adminiſtrators till they have attained that age. 1. Vern, 326. The 
reaſons uſually aſſigned for not granting adminiſtration to any perſon under 21 are, that an adminiſtrator being created by 
ſtatute his age ſhould be according to the common law, and that the ſtatute of diſtribution requires the ſecurity of a hond from 
an adminiſtrator, which an infant cannot give. See the books cited in Vin. Abr. Executors L. 3. pl. 6. This latter reaſon a- 
gainſt an infant's being adminiſtrator is the moſt forcible; but both ſeem equally inapplicable to the other point ; the power 
of making a will of perſonal eſtate not being derived from or regulated by any ſtatute, and the giving of a bond heing foreign 
to the cale of a teltator.—In Perkins four is ſaid to be the age for making a will of perſonalty ; but though this is the time 
mentioned in the old as well as the new editions of his book, yet, as Swinburne well obſerves, it appears to be an 
error of the preis by omiſſion of the figure x, and moſt probably xiii: was the age intended. Perk. ſect. 503, Sw nb. Teſtam. 
part 2. ſet. 2 Off. of Ex. cap. 18.—The laſt opinion on the ſubject, and that moſt to be relied upon, diſtinguiſhes between 
males and females, making the teflamentary power to commence in the former at 14, and in the latter at 12. At theſe ages the 
Roman law allowed of teflaments, and the civilians agree that our eccleſiaſtical courts follow the ſame rule : and to them we 
ought principally to reſort for information on teſtamentary ſubjects ; becauſe theſe being ſo peculiarly of ſpiritual conuſance, 
they ſpeak more ex tripede juridico, to uſe the phraſe of a great author, than our common lawyers. Swinb, on Teſtam, part 2. 
ſect. 2. Godolph. Orph. Leg. 276. 2. Strah, Dom. 11. Harr. Juſtin. Inſtit. I. 2. t. 12. f. f But the doctrine is not ſuſtained by 
the authority of civilians only. Some reſpectable books, written by common lawyers, mention 12 and 14 for the ſame pur- 
pole; prohibitions have been refuſed by the King's Bench, when applied for to reſtrain the eccleſiaſtical courts from allow- 
Ing wills made at ſuch early ages; and there are inſtances, in which the doctrine bath been recognized and adopted by the 
court of Chancery. Off. of Ex. cap. 18. Sheph. Touchſt. 403. T. Jo. 210. 2. Show. 204. Comb. 50. Prec. in Cha. 316. Gilb. Eq. 
Rep. 74- Moſ 5. Toconclude this point, it may be added, that as on the one hand the tule of the eccleſiaſtical courts, in hold - 
ing 12 and 14 to be ages at which males and females according to the difference of ſex firſt have the power of making wills 
of perſonalty, ſeems now well eſtabliſhed ; ſo on the other hand it is in ſome degree conſonant to the dottrine of our com- 
mon law; for though that is filent as to the age for wills of per ſonaſty, theſe being the ſubjects of a different law, yet it adopts 
the ſame ſtandard of 12 and 14 for other purpoſes, and ſo far deems them the ages of diſcretion, as to give infants of thoſe 
ages the power of chooſing guardians, and to preſume that they are duli capaces in teſpect to crimes. 2. Hal. H. P. C. 22. 

(1! That is, whether he took the profits as guardian; for if he aſſumed to take them in that character, he hall anſwer for 
them accordingly, though he was not * de jure. — (z) Notwithſtanding lord Coke's obſervation on the guere, it is 
in L. and NI. Roh. P. and both of the M$S.—(3) Acc. ante 9. a. 46. b. poſt 388. a.—(4) This reaſon requires ſome EF WI 
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egual pretenſions to the trult, without the fame temptation in point of interg to abuſe it. However in . of the 
| ; oman 


| 
| 
| 
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Lib. 2. 


31. E. 3. Account 57. 19. F. 
ibid. 156, 48. E. 3. 2. 2 
13. F. N. B. 117. 19. H. 6. 
4. E. 4. 25. 43- E. 3. 21. 11. 
Co. 89. (2. Inſt. 404.) 


® Rot, Parl. 50. E. 3. nu. 123. 


Cap. 5. 

that is a prerogative that be- 
longeth to the king to provide 
for the church being void; for 
where the tenure by knights 
ſervice is of a common per- 
ſon, the executors of the te- 
nant ſhall preſent, where the 
avoidance fell in the life of the 
tenant, 


Le heire eſt ſauns 


remedie, &c. For albeit 
in an action of account a- 
gainſt a gardian in ſocage, 
&c, the defendant cannot 
wage his law, yet in re- 
ſpect of the privity of the 
matters of account, and the 
diſcharge reſting in the know- 
ledge ot the parties thereun- 
to, an action of account nei- 
ther lyeth againſt the ex- 
ccutors of the accountant, nor 
at the common law for the 
executors of him to whom 


Of Socage. 


chivalrie ad le garde 
a ſon proper uſe, et 
gardein en ſocage 
nad le garde a ſon 
uſe, mes al uſe del 
heire(1). Eten cas lou 
le gardein en ſo— 
cage devy devant aſ- 
cun accompt fait per 
luy al heire, de ceo le 
heire eſt ſans reme- 
die; pur ceo que nul 
briefe daccompt giſt 
envers les executors, 


fi non pur le rey 
folement. 


Sect. 126, 


cauſe the guardian in 
chivalrie hath the 
wardſhip to his owne 
uſe, and the gardian in 
ſocage hath not the 
wardſhip to his owne 
uſe, but to the uſe of 
the heire. And in this 
caſe where the gardian 
in ſocage dyeth before 
any account made by 
him to the hcire, of 
this the heire is without 
remedy, for that no 
writ of account lieth a- 
gainſt the executors 2), 
but for the King onely, 


| [4 Weſtm, 1. cap. 50. 


the account is to be made as is aforeſaid (3) ; but that is holpen by ſtatute (4). ( It hath 
beene attempted in parliament to give an action of account againſt the executors of a gardiay 


in ſocage, but never could be effected (5). 


ſa] PI. Com. 321. Keyleway Si non pur le roy ſolement. [a] The reaſon of this is becauſe the king's tres. 
131. 11, Co. 8g. ſure is the ſinewes of warre, and the honour and fatery of the king in time of peace, f. 
mamentum belli, et ornamentum pacis ; and theretore the death ot the party ſhall not barre the 

king of his treaſure due unto him upon the account, becauſe it is intended, that the king 

was buſied about the publike for the good of the common-wealth, aud had not leiſure to call hi. 

Vid. Sect. 178. Stanf. Prar. 32. accountant to make his account, and nullum temprs occurrit regt 6). Littleton ſpeakech of the 
king's prerogative but twice in all his bookes, i. here, and Sect. 178. and in both places, 

[4] Forteſcus fo. 45. Rot, Part, 2 art of the lawes of England. Prerogativa is [5] derived of pr . i. ante, and rogare, that 
1. M. 4. ne. 188. 5. Com. 236. is, to aſke or demand before-hand, whereot commeth preg ati, and is denominated of the 
Stanf. Pl. Cor. 162. b. Stent. Moſt excellent part, becauſe though an act hath paſſed both the houſes of the lords and com. 
Per. 1. a. & 10. b. mons in parliament, yet, before it be a law, the royall aſſent muſt be aſked or demaudel 
LI Stanf. Preer. 5. 10. and obtained, and this is the proper ſeuſe ot the word. But legally (“) it extends to all 
. preheminences, and priviledges, which the law giveth to the crowne, where-t 
ittleton here ſpeaketh of one. Bract. lib. 1. in one place calleth it /ibertatem, in another 
privilegium regis ; 2 Britton [] (following W. 1.) droit le rey; le] regiftr. jus regina, 4 


Jus regium corona, Wc, 
Sect. 1 26. 
41. E. 3. Barre 294. 9. E. 4. 36. ER TEINE rent. 27 E M le ſeignior, 


4] Britton fol. 25. 
e] Regiſt. fol. 61. &c. 


LSO the lord, of 


F A tenant holdeth of 
ens (. Ro. Abr. 519. his lord certaine lands in de * la terre eſt whom the han 


ſocage, to pay yearely a 
paire of gilt ſpurs or five 
ſhillings in money at the 
feaſt of Eaſter. In this caſe 
the rent is uncertaine, and 
the tenant may pay which of 
them he will at the ſaid feaſt, 
and likewiſe the tenant may 
pay which of them he will for 
relicfe ; but if he pay it not 
when he ought, then may the 


tenus en ſocage, a- 
pres le mort ſon te- 
nant avera reliefe en 
tiel forme. Si le te- 
nant, tient per fealtie 
et certein rent a paier 
annualment, &c. ſi les 
termes de paiment 


is holden in ſocage, 
after the deceale 0. 
his tenant ſhall have 
reliefe in this manner. 
If the tenant holdeth 
by tealty and certaine 
rent to pay yeercly, 
&c. if the tearmes of 


on 
It is not, that choſes in action are in their nature incapable of tranſmiſſion to executors ; for the contrary is known to be .. 
ſome inſtances of it are here given: but it is, becauſe in the caſe of a choſe in ation, ſo peculiar as a right of preſentation, the law 
favours the king more than the biſhop's executors, and therefore gives the king, as having in his cuſtody the temporalties of the 
vacant biſhopi ick, that preſentation, which executors in general are entitled to when they are oppoſed to an heir. See poſt 388. 
Bro. Abr. Preſentation 34. Watſ. Clergym. L. ed. 1747. P. 72. But then it may be aſked, Why the king ſhould nor have a like 
reference, in the caſe of the biſhop's being intitled to a wardfhip by knight's ſervice in right of his ſee and dying before reducing 
it into poſſeſſion by ſeiſure. The anſwer may be, that the law diltinguiſhes between an ixtereſ both of profit aud truſt, as ward- 
ſhip by knight's ſervice is, and one merely of trufl, ſuch as a preſentation. The law gives the former to the biſhop's execu- 
tors, tor the benefit of his perſonal eſtate. It gives the latter to the king ; becauſe the preſentation to a vacant church cannot 
lawfully be ſold ; and as the biſhop's perſonal eſtate cannot derive any profit from the preſentation, the law deems it mcre proper 
to follow the temporalties of the ſee to which the advowſon belongs. In a ſubſequent part of the commentary, where it is 
ſaid, that the biſhop's executors ſhall not preſent, becauſe nothing can be taken for a preſentation, lord Coke ſeems to hiat at 
ſomething of this kind. Poſt 388. a. However as a like reaſon might be urged againſt executors in favour of an heir, it is molt 
ſafe to rely on the right of the king as ſettled by authorities and long prattice.—This preference of the king's title by prerogative 
is carried fo far, that even preſentation and inflitution in the life-time of the biſhop will not prevail, unleſs there hath been allo 
an induction. Vin. Abr. Preſentation C. a. E. a. Watſ. Clergym. L. ed. 1747. p. 73 
(1) Fitzherbert cites two authorities, which make guardianſhip in ſocage grantable. F. N. B. 143. P. But Littleton's opi· 
nion militates ſtrongly to the contrary; for if ſuch a truſt is ſo perſonal as not to be tranimillible to executors, why ſhould it 
be ſo to grantees ? Accordingly in the arguing of a modern caie it ſeems to have been taken for granted, that guardianſhip in 
ſocage cannot be aſſigned. Gilb. Eq. Rep. 177.—(z) Littleton mult be underſtood to mean, that at common law account did 
not lie againſt executors ; for in his time it did lie under ſeveral ſtatutes againit an executor in general, though they were 
deemed not to extend to the executor of guardian in ſocage. See the next note.— (3) This rule of the common law, which did 
not allow of actions of account againft or for executors, had ſome exceptions, The latter part of the rule did not extend to 
the executors of merchants; and the king was not within either part. F. N. B. 117. 11. Co. go. a. It ſhou'd ailobe remarked, 
that though at the common law executors in general were not compellable to account, yet if they conſented to fertle an 2C- 
count, they were liable to an action of debt for the ballance. F. N. B. page 267. of 4to ed. in lord Hale's notes, —(4) The 13. E. 
1. c 23. gave account to executors; but this being conſtrued to deſcribe immediate executors only, other ſtatutes were made to 
extend the remedy to the executors of executors aud to adminiſtrators. 2 5, E. 3. it. 5. c. 5- 31. E. 3. c. 21. 2. Init. 404. A . 
b.—(5) Acc. Cott. Abr. Rec. 131. But now by 4. An. c. 18. ſ. 2/. actions of account lie againſt the executors aud adminutra- 
tors of every guardian bailiff and receiver. —(6) See poſt 119. a. and the note there. 


— 


Roman law it ſhould be remembered, that their order of ſucceſſion made it impotiible to adopt a diltin&tion like that of our 


law in the caſe of guardianſhip in ſocage ; tor by the Roman law, the relations both of the father's and mother's blood, being 
1 


Lib. 2. 


font a payer per deux 
termes del an, ou per 
quater termes del an, 
le ſeignior avera 
del heire fon tenant 
tant, come le rent a- 
mount, que il paya per 
au. Sicome le tenant 
tient de fon ſeignior 
per ſealtie, et x. 5. de 
rent payable a cer- 
taine termes del an, 
donques theire paiera 
al ſeignior x. g. pur 
reliefe, ouſter les x. 
6. que i/ paiera pur 
le rent. 


En meſme le manner eſt, fi 
home fot ſeifie de certeine terre 
que eſt tenus en ſocage, et fait 
feoffement en fee a ſon uſe, et mo- 
ruſt ſeifie del uſe, {ſon heire del 
age de 14 ans, ou pluis, et nul vo- 
lunt per luy declare) le ſeignior a- 
vera reliefe del heire, ficome avant 
eft dit. Et ceſt per le flatute de 
Ann. 19. Hen. 7. cap. 15. (2) 


Of Socage. 


payment be to pay at 
two termes of the 
yeare, or at 4 termes 
in the yeare, the lord 
ſhal have of the heire of 
his tenant as much, as 
the rent amounts unto, 
which he payeth year- 
ly. As if the tenant 
holds of his lord by 
fealty, and tenne ſhil- 
lings rent payable at 
certaine termes of the 
yeare, then the heire 
ſhall pay to the lord 
ten ſhillings for relief, 
beſide the tenne ſhil- 
lings which he payeth 
for the rent. 


Sect. 127. 


lord diſtraine for which of 
them he will. But if the te- 
nure be to attend on his lord 
at the feaſt of Chriſtmaſle, 
or to pay ten ſhillings, there 
the reliefe muſt be ten ſhil- 
lings, becauſe the other can- 
_ be doubled; er fic de fimi- 
libus. 


A pater annuelment. 
If the tenant holdeth of his 
lord by fealty, and to pay e- 
very two or three year ten 
ſhillings, albeit this be no an- 
nuall rent, yet ſhall he pa 
ten ſhillings for reliete ; c- 4 
de fimilibus, 

But it is to be noted, that 
belide reliefe, whereot Little- 
ton here ſpeaketh, there be- 
longeth to a tenure in ſoca 
of common right aid for the 
making of his eldeſt ſon a 
knight at the age of fiſteene 
years, and to marry his daugh- 
ter at the age of 7 yeares (1). 


In the ſame manner it is, if a 
man be ſeiſed of certaine land, which 
is holden in ſocage, and maketh a 
feoffement in fee to his owne uſe, 
and dieth ſeiſed of the uſe, (his 
heire of the age of 14 yeares or 
more, and no will by him declared) 
the lord ſhall have reliefe of the 
heire, as afore is ſaid. And this by 
the ſtatute of 19. H. 7. cap. 15. 


This is an addition to Littleton, whereof I omit it the rather for that the ſtatute of 19. H. 
7. is for the cauſe above mentioned become of none effect. ; 


T en tiel cas 

apres la mort 
le tenant, liel re- 
hefe eft due al ſeig- 
nior maintenant, de 
quel age que lie 
leire ſoit ; pur ceo 
que tiel ſeignior 
ne poit aver le garde 
de corps ne de terre 


Sect. 127. 


AND in this caſe, 
after the death of 
the tenant, ſuch reliefe 
is due to the lord pre- 
ſently, of what age ſo- 
ever the heire be; be- 
cauſe ſuch lord can- 
not have the wardſhip 
of the body, nor of 
the land of the heire. 


Aintenant, and as 
Littleton ſaith, he 
ought not to attend the pay- 
ment of his reliete according 
to the daĩes of paiment ot his 
rent; but he ought to have 
his reliete vreſendy, and for 
the fame he may incontinent- 
ly diſtraine atter the death of 
the tenant. 
And therefore in the caſe 
aforeſaid, where the tenant 
holdeth by the rent of five 


QI 


(2. Co. 37. 2. Ro. Abr. 519) 


Vid. Sect. 103. F. N. B. $2, 
Weſt. 1. cap. 35. 25. E. 3. fl. t. 
5 Cap. 11 


16. H. 7. 4. 18. E. 3. 26. p. 18. 
Bracton lib. 2. fol. $5. dabit hæ- 
res una vice redditum ſuum unius 
anni duplicatum. Britton fo. 178. 
acc, Fleta lib. 1. cap. 8. 

(2. Ro. Abr. 519 


thillings, or a paire of gilt 


ſpurres, 


(1) We have already had occaſion to obſerve, that theſe aids are taken away by the 12. Cha. 2. c. 24. Ante 76. a. note 1.— 
(2) This part about relief from the heir of cefluigue uſe, as lord Coke truly obſerves, is an addition to Littleton ; and it firſt 


appears in Redman. 


See polt 117. a. 


in equal degree, were equally capable of inheriting ; and the Emperor Juſtinian having wholly deſtroyed the diſtinction between 


the agnati and cognati, 
the difference of the tw 


there could not be proximity of blood without proximity to the ſucceſſion. Novell. 18. c. 4. 5. Such being 
o laws in point of ſucceſſion, it is rather unfair to make a compariſon between them in point of guar- 


ianſhip. _ Beſides nearneſs of blood alone is at beſt a very exceptionable rule for ſettling the right of guardianſhip. It muſt fre- 
quently give a title to thoſe, who are in every reſpect the leaſt qualified for a truſt ſo delicate and important. Nearneſs of blood 


ought to be greatly 


regarded; particularly in the caſe of parents, whoſe title by nature is ſo ſtrong, that to wreſt from them 

the cuſtody and education of their children, except when there is any groſs miſconduct or the moſt apparent incapacity, would 
rſonal qualities, ſituation of life, intereſt in the ſucceſſion, and other circumſtances, whether 

alſo be attended to; and bence ariſes the neceſſity of a diſcretionary power in the choice of 


: very inhuman indeed. But 
operating for or againſt, ſhoul 


guardiaus. On this principle ia many countries in wg 


the father is now intruſted with the power of 


aſſigning 8 
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Lib 2. Cap. 5. Of Socage. Sect. 128, 


ſpurres, if che heire be not e heire. Et le ſeig- And the lord in ſuch 


eſently (that is, as preſent- . , 
ly and . as he 77107 en tiel caſe ne caſe ought not to attend 


mays LY aa wag mrs doit attendre a le pay- for the payment of his 
0 Alter Ea . . . 
(Ante 47. b. 2. Ro. Abr. 519.) of his anceſtor ready upon ent de ſon reliefe, reliefe, according to 


the land to pay relicle . ſolongues les terme, the terms and dayes of 
rd may diſtrain for whic 

of them he will; and if the ef Jour de payment payment of the rent; 
tenant tendred either of them de rent; mes il doit but he is to have his 
according to the law, and aver ſon religſe main- reliefe preſently, and 


tor the lord - : 
5 e le; pots tenant, et pur ceo il therefore he may forth. 


_ may * _ port incontinent (1) with diſtreine after the 
afar 2 d4iſtraine apres le mort death of his tenant for 


f . 
pleaſure (2) fon tenant pur rehefe. reliefe. 


E. 3. 19. 35. H. 6. 52. 
20 Ele, Dice 367 Stef rr. De guel age que le 


13. b. F. N. B. 256. 259, herre fott. And yet it appeareth in our bookes, that in this caſe the king in caſe of a te. 
| nure in ſocage in chiete ſhall not have primer ſeiſin unleſſe the heire be of the age of 14 yeares 
at the death of his anceſtor; for it he be under that age, he is in the gard and cuſtody of hu 
prochein amy. 
But otherwiſeit is in caſe of a common perſon, as here it appeareth. And where in ſome 
impreſſions theſe words be added (uf gue il paſa lage de 14 ans), thoſe words ſo added are a. 
gainſt the law, and no part ot Littleton's worke (3). 


Sect, 128. 
N N lib. de pepper FN meſme le IN the ſame manner 
SET. on cumyn. Here maner eſt, lou it is, where the te- 
(Poſt 142. a.) t is to be obſerved, that the le tenant tient de ſon nant holdeth of his 


lord may reſerve . R . 

207 other things — 4 ſeignior per fealtie lord by fealtie and a 
otica, foreign ot the growth ef un li. de peper ou pound of pepper or 
of outlandiſh countreyes or ENS Fo” p . d the t 
beyond ſen, ns well as of the £777771ty Of le tenaut cummin, an e te- 
growth of England, where-. mort, le ſeignior a- nant dyeth, the lord 
by navigation (the life of vera pur relief un lib. ſhall have for reliefe a 
every iland) is employed. . n . 
And where Littleton here put- de cummin, ou un lib. pound of cummin, or 


Fr 3 | 
Hee, if the bran dard ade 2 Pr". TY He 8 pond ON PePPers be 
by fealty and one pound of common rent. En ſides the common rent. 


pepper or a pound of cum- aeſme le maner eſt, In the ſame manner it 


bao ye gow ce 2 — lou tenant tient a is, where the tenant 
of cummin, over and beſides Payer per an certaine holdeth to pay yeare- 


the rent. But if the tenant 2 
bellen of bis Jord by doing number de capons, ou ly a number of c 
of certaine worke dayes in die gallines, ou un paire pons or hennes, or 4 


: 3 harveſt, or to attend at unts, OY cer- Dal F oloves, or 

(2. Ro, Abr. 515.) Cheiimade, or foch like, he fear 7 7 P re O 810 5 f 
ſhall not double the fame; laine buſbe s de fru- certaine buſhels 0 
for of corporall ſervice or ment, et hujuſmodi. corne, or ſuch like. 
labour or worke of the tenant, p 
no reliefe is due, but where the tenant holdeth by ſuch yearly rents or profits, which may be 
paid or delivered, whereof Littleton hath put his examples ; and by them is manifeſtly proved, 
that corporall ſervice, worke, or labour, ſhall not be doubled in this cafe (4). 


Ou certaine buſhels de frument. Here it appeareth, that the reliefe of buſhes 
of corne is to be paid preſently, though the tenant die in winter before corne be ripe. 


Note 
)] But here we muſt underſtand Littleton to be ſpeaking of a relief due on the deſcent of a fee ſimple in fee tail 140 
for it only a remainder on reverſion ex pectant on an eſtate for life deſcends on the heir, the relief is not leviable till the death 
of the tenant for life. Keilw. 83. b. Kitch. ed. 1592. fo. 146. b. As to the deſcent of a 1emainder or reverſion expectant on 
an eliate tail, it ſeems doubtful whether a relief is payable at azy time in relpeRt of ſuch a deiceut. Keilw. 84. a. 
(2) Sce ante 83. b. note 4. 
(3) Accordingly the words objected to by lord Coke are neither in L. and M. or Rob —They were firſt inſerted in P. 
4 4) But Rolle tells us, that Malter Herbert of the Inner Temple in his autumn reading 11 Cha. 1. held the contrary. 3. Ro. 
. 518. 


— 


diaus tor his children by teſtament, and for want of a teſtamentary guardian ſome great magiſtrate or judicial officer is autho- 
rized to nominate ; and in other countries guardians are wholly ? # by a magiſtrate. Groeaweg. de Leg. Abrogat. lib. 1. 
tit. 25. Voet Coment. ad IndeQ. I. 26. 1. 4. 3. 1. Strah. Dom. 264. Stair's Init. of Law of $cotl. 3. ed. 46. In effe# our 
law, as changed by ſtatutes and regulated by the modern practice of the court of chancery, conforms very much to theſe modes 
of preſcribing who ſhall have the guardianſhip, Bur this tubje& will be more fully opened in the ſucceeding notes. —(7) As to 


the conſtruction of the words uc of blood in other caſes, ſee ante 10. b. and note 2. the:e.—($) Ante 84. b.—(9) Lord Cole 
0 


ar — 
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Lib. 2. 


of outlandiſh growth. 2. 
of powltry, as 


capons, hens, &c. 
nerally either of outlandiſh or Engliſh, 


Of Socage. 


Note, here are examples put of five natures. 1, Aromatorum exoticum, of ſpices or drugs 


Sect. 129, 130. 


ranorum, of corne of Engliſh growth. 3. Avium villaticarum, 
4. Artificiorum, of handicrafts, as a paire of gloves ge- 
« Aut fimilium, or ſuch like, (that is) of like out- 


di wth or of Engliſh growth, or of powltry, or of artifices outlandiſh or Engliſh, and 
like dela alſo,” that they may be paid or delivered to the lord every year, or every ſecond or 


third year, &C- 


E S en aſcun 
caſe le ſeigni- 
our doit demurrer a 
dillreiner pur ſon re- 
liefe jeſque à certaine 
temps. Sicome le te- 
nant tient de ſon ſeig- 
nior per un roſe, ou 
per un 2 de roſes, 
a paier al feaſt de Na- 
trvitie de Saint John 
Baptiſt, ſi tiel tenant 


dieevie en yuer, donque 


le feigntour ne poit diſ- 
treiner pur ſon rehefe, 
tangue al temps que 
roſes per le courſe del 
an poient aver lour 
creſſer, &c. et ſic de 


ſimilibus. 


Sect. 129. 


UT in ſome caſe 
the lord ought 
to ſtay to diſtreine for 
his reliefe untill - a 
certaine time. As if 
the tenant holds of 
his lord by a roſe, 
or by a buſhell of roſes, 
to pay at the feaſt of 
St, John the Baptiſt, 
if ſuch tenant dieth 
in winter, then the 
lord cannot diſtreine 
for his reliefe, un- 
till the time that roſes 
by the courſe of the 
yeare may have their 
growth, &c. and ſo of 
the like. 


O2 


PER le courſe del an. (bon 197. ).) 


Lex ſpeftat nature or- 
dinem, the law reſpecteth the 
order and courſe of nature, 
Lex nou cogit ad impoſſibilia, 
the law compells no man to 
impoſſible things. The ar- 

ment ab impoſibil; is forci- 

le in law. Impoſſibile eff, quod 
nature rei repugnat, And 
here it is to be obſerved, that 
Littleton puts a diverſity be- 
tweene corne and roſes; for 
corne will laſt, And therc- 
fore the tenant muſt deliver 
the corne preſently before the 
time of growth, (as before is 
faid), and ſo of ſaffron, and 
the like, But roſes, or other 
flowers, that are frudtus fun- 
gaces, cannot be kept, and 
therefore are not to be deli- 
vered till the time of grow- 
ing. Neither is the tenant 
driven by law artificially to 
preſerve roſes; for the law 
in theſe caſes reſpecteth na- 
ture, and the courſe of the 


yeare, as Littleton here ſaith, et ars naturam imitatzr, et fic de fimilibus, 


TEM / aſcun 
voile demand, Pu * 
que home poit tener 
de fon ſeignior per fe- 
ally tantſolement pur 
touts maners des 
ſervices, entant que 
quant le tenant ferra 
fealtie, il jurera a ſon 
gmor que il ferra a 
fon ſeigniour touts 
maners des ſervices 
dues, et quant il ad 


Sect. I 30. 


LSO if any will 

aſke, why a man 
may hold of his lord 
by fealty only for all 
manner of ſervices, 
inſomuch as when the 
tenant ſhall doe his fe- 
alty, he ſhal ſweare to 
his lord that he will 
doe to his lord all 
manner of ſervices 


due, and when he 
hath done fealty in 


UANT le tenant 
ferra fealty, il 
Jurera a ſon ſeignior, 


C. Here it appeareth, that 
the doing of the tealty is both 
a performance of his ſervice, 
and of his oath alſo when it 
is done, for that no other ſer- 
vice is due; and that one 
oath of fealty is taken of all 
that hold, and is not to be 
changed for any noveltie or 
nicety of invention ; for jud- 

anciently and continually 

ave ſupprefſed innovations, 

and would in no caſe change 
the ancient common law, 


* 


31. E. 3. tit, Gager deliverance 8. 
38. E. 3. 1. 42. Al. P. 12. 4. " "Tip 
3. ca. 5. 18. BY ca. 4. & 6. 
4. H. 4. ca. 2. a. 4. ſo. 18. 


ſhould not be underſtood to aſſert that a guardian by nature is not accountable for the profits of the infant's eſtate z that be. 


mg a doctrine, which ſeems inconſiſtent with the nature of every other kind of guardia 


ip except 


guardianſhip in chivalry, 


It is therefore preſumed, that lord Coke's meaning was, that the father ſhall be deemed guardian in vcage, becauſe in that 


the law makes him accountable to the ſon for the walue of his marriage as well as for the profits of his lands, whereas 


—jU— —ð DN on OO —— ð 
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Lib. 2. Cap. 5. 


See of this in the chapter of Fee 
ſimple, ſect. 4 

(t. Ro. Abr. 8 16. F. N. B. 144 
Ante 13. 4.) 


ger mor of this in the chapter of 
Warran'ie, left. 


W. 2. ca. 31. Flet. Ii. 2. ca. 43+ 
& li. 5. ca. 34- 32. H. 8. ca, 24. 
(F. N. B. 144.) 


© 


, Il covient gue i 


doit faire a ſon ſeignior 


aſcun ſervice. For there 
can be no tenure without ſome 
ſervice ; becauſe the ſervice 
maketh the tenure. 


Son eſcheat de la 


Ferre. Eſchaeta is derived of 
this word /t hier, quod eff ac- 
cidere; for an eſcheat is a 
caſuall profit, quod accidit 
domino ex eventu et ex inſpe- 
rato, which hapn<th to the 
lord by chance and unlook- 
ed for. And of this word 
eſchacta commeth eſchactor, 
an eſcheator, ſo called, be- 
cauſe his office is to inquire 


ot all caſuall profits, and them 


to ſeiſe into the king's hands, 
that the ſame may be anſwer- 
ed to the king (1). 

Lands may eſche..t to the 
lord two manner of wayes : 
one by attainder, the other 
without attainder. By at- 
tainder in three ſorts. Firſt, 
Quia ſuſpenſus oft per collum, 

condly, 2uia abjuravit reg- 
num (2). Thirdly, A utle- 
gatus eff, Without attainder, 
as if the tenant dies without 
heire. 


Ou per caſe auter 
forfeiture. As ifthe land 


be aliened in mortmaine, or 
when Littleton wrote, it the 
tenants had erected crofles 
upon their houſes or tene- 
ments, in prejudice of the 
lords, that the tenants 
might claim the priviledge of 
the Hoſpitlers to dctend them- 
ſelves againt their lords, 
they had forſeited their te- 
nancies, But ſince Littleton 
wrote, the Hoſpitlers are diſ- 
ſolved, and conſequently that 
forteiture is gone, 

Ou profit. As re- 
liefe, aid pur file marrier, aid 
pur faire ftx chivaler, and 


the hke. 


Of Socage. 
fait fealtie en tiel caſe 


nul auter ſervice eſt 
due : à ceo il poyt 
eftre dit, que lou un 
tenant tient ſa terre 
de fon ſeignior, il co- 
vient, que il doit 


faire a jon ſeignior 


aſcun ſervice; car fi 
le tenant ne ſes heires 
devoyent faire nul 
manner de ſervice al 
ſeignior ne a ſes 
heires, donque per 
long temps continue 
i ſerroit hors de me- 
morie et de remem- 
brance, le quel la terre 
ſuit tenus de le ſeig- 
nior, ou de ſes heires, 
ou nemy, et donques 
pluts toft et pluis re- 
diment voilont homes 
dire, que la terre neſt 
pas tenus del ſeig- 
nior ou de ſes heires, 
que auterment; et fur 
ceo il ſeignior per- 
dra ſon eſcheat de la 
terre, ou per caſe au- 
ter forfeiture ou pro- 
fit que 11 poet aver de 
le terre. Mint il eſt 
reaſon, que le ſeig- 
nior et ſes hetres ont 
aſcun ſervice fayt a 
eux, pur prover et 
teſtifier, que la terre 
eft tenus de eux. 


Sect. 130, 


this caſe no other ſer. 
vice is due: to this i 
may be ſaid, that where 
a tenant holds his land 
of his lord, it behooy. 


eth that he ought to 


do ſome ſervice to his 
lord ; for if the tenant 
nor his heires ought 
to do no manner cf 
ſervice to his lord 
nor his heires, then 
by long continuance of 
time it would grow 
out of memorie, whe. 
ther the land were 
holden of the lord, 
or of his heires, or 
not, and then Will 
men more often and 
more readily ſay, that 
the land is not Folden 
of the lord, nor « 
his heires, than other- 
wiſe; and hcreupor 


the lord ſhall loſe 


his eſcheat of the land, 


or perchance ſome 
other forfeiture or 
profit which he might 
have of the land. 80 
it 1s reaſon, that the 
lord and his heires 
have ſome ſervice done 
unto them, to proove 
and teſtiſie, that the 
land is holden of 
them. 


Sea. 


(2) See further as to eſcheat and eſcheator ante 13. and b. 18. b and note 2. there. 4. Inft. 225. Ma . 2. 

(2) Abjuration, according to the ancient uſe of the word, had the effect of an 3 7 4.— » 3 ee 
panied with the conteflion of a felony. But this kind of abjuration is not now in force; the privilege of ſanctuary, of which 
it was conſequential, having been taken away by a ſtatute ot James the Firſt. See 21. Jam. c. 28. f. 7. 2. Inſt. 629 ood 2. Hawk. 
Pl. C. b. 2. c. 32. However the word abjuraticn 18 ſtill in uſe in our law for ſore purpoſes. For—1, ſome ſtatutes in order to 
ſecure the eſlabliſbed religion, require perlons convicted of certain kinds of recufancy to abjure the realm, on pain ot being ad- 
judged guilty of a capital telony ; and the word in this ſenſe is fimilar to the ancient abjuration, and is attended with a live 
effect. 35. Eliz. c. 1.and 2. 134.2. In order to ſecure the ſucceſſion of the crown as ſettled at and fince the revolution, other 
ſtatutes make all perſons, who refuſe to take the oath preſcribed for abjuring the pretender and his deſcendants, liable to 


various penalties and forfeitures ; but this kind of abjuration differs both in obje& and ce [1 : W. z. 
c. 6. 1. An. ſt. 1. c. 22. . G. 1. it. 2. c. 13. 6. G. 3. c. 52. bje@ and Miet from the ancient one. 13. W. 3 
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in the character of guardian by vature he is only accountable for the latter,—=(10) Ante 24. 3.—(1¹) Ante 74. b. Though 


guardian 


Lib. 2. Of Socage. Sect. 131, 132. 93 


Sect. 131. 
ET 2 ceo que ND for that feal- F Ealtie eft inci- (4. Co. 8. Poſt 143. 3.) 
ſealt | 


ie eft incident tie is incident to all dent. 


a touts manners de te» manner of tenures, but Of incidents there be 
. two ſorts, viz, ſeparable, 
nures, forſpris le te- to the tenure in frank- and inſeparabie. 


nure in frankalmoigne, almoigne (1), (as ſhall Separable, as rents in- 
come ſerra dit en le be ſaid in the tenure ident to reverfions, &c. 

x 4 : which may be ſevered; 

tenure de frantalmoign) of frankalmoigne) and inſeparable, as fealty to 


* a reverſion or tenure 
et pur ceo que le Seig- for that the lord would . 


mor ne voiloit al com- not at the beginning of for as all lands and tene- 
mencement del tenure the tenure have any ments within Englandare 


aver aſcun auter ſer- other ſervice but feal- == — 5 


vice, forſque fealtie, il ty, it is reaſon, that — or immediately of 


the king; ſo to every te- 
eſe reaſon, N home a man _ hold of nure, at the leaſt fealty is 


poet tener de ſon ſeig- his lord by fealty an inſeparable incident, 


. ltie tant= o D fo long as the tenure re- 
nior per fea e tant nely 4 and when he maines; and all other ſer- 


folement ; et quaunt il hath done his fealty, he cc, except fealty, are 
ad fait ſon fealtie, il ad hath done all his ſer- ſeverable,. But where the 


: . . tenure is by fealty only 
fait rout s ſes ſervices ; Vices. there is no relieſe due 2 


the cauſe aboveſaid (2). 
Sect. 132. 
7. EM , un home leſſe a Lſo if a man letteth to an- Q7 un v. $a. 214 
un auter pur terme de vie other lands or tenements home 


certaine terres ou tenements, for terme of life, without na- /efſe pur 
ſauns parler de aſeun rent ming any rent to be reſerved ferme de 
render a le I:ffor, uncore il to the leſſor, yet he ſhall do vie ſauns 
ferra fealtie a le I:ffor, pur fealty to the leſſor, becauſe parier de 
ceo que il tient de lay. Auxy he holdeth of him. Alſoifa rent, &c. 
ſt un leaſe ſoit fait a un home leaſe be made to a man for 1 fer- 
pur terme de ans, il eſt dit, terme of yeares, it is ſaid, that ra fealtie, 
que le leſſee ferra fealtie the leſſee ſhall do fealty to Sc. And (Ante 67. a. 68. a.) 


a le leſſor, pur ceo que il ti- the leſſor, becauſe he holdeth me * — 


ent de luy. Et ceo eft prove of him. And this is well prov- there is a te- 
bien per les parols del brief ed by the words of the writ nure, and 


fealti 
de waſt, quaunt le leſſaur of waſt, when the leſſor hath —_ 1 


ad cauſe de porter briefe de cauſe to bring a writ of waſt aid) is in- 
waſt envers luy; le quel againſt him; which writ ſhall — of 


briefe dira, que le leſſee ti- ſay, that the leſſee holds his tenures; and 


ent les tenements de le tenements of the leſſour it is to be 
noted, that 


er pur terme de ans. for terme of yeares. So the the law, for 


the ſuretie 

| of 
(1) Tenure at will ſhould be alſo excepted. See the next ſection and ante 67. b. note 2. 68. b. n. 5. However even to tenure 
at will fealty may be incident by the cuſom of a manor; and fo generally, if not univerſally, it is to cofyhold tenures. 10. H. 6, 

13. 20. H. 6. 3. Kitch. on Co, ed. 1 592 fol. 132. : 

(2) The reaſon is plain. Socage relief, being a year's rent, cannot be calculated, if an annual rent is not payable. See ante 
25.4. note 1. But as by cuſſom, or by e reſs reſervation on creating the tenure, a payment wholly different from and uncon- 
netted with the yearly rent may be due for relief; ſo it may be preſumed, that by the ſame means a relief may be payable,where 
there is no yearly rent ; becauſe the relief is aſcertained, without reference to a yearly rent, in both caſes equally, Sce Katch. 
on Co. ed. 1592. fo. 104. Here it may not be amiſs to advert to ſome other differences between the ſeveral kinds of relief pay- 
able by ſocage-tenants. 1. The proper ſocage relief, that is, the relief incident to the tenure by ſocage by the general cuſtom 
of the realm, is a year's rent, and conſequently can never be payable, except where there is an annual rent ; but the improper 
locage-relief, that is, the relief due either by ſpecial cuſtom or by expreſs reſervation, may be more or leſs than the annual rent, 
or may be payable, where there is no annual rent. 2. The ſocage-relief by common law is only payable on a deſcent and by a 
natural perſon ; but the two other reliefs may be due, where the tenant comes in by purchaſe, or where be takes as a ſole cor- 
Prration by ſucceſſion. Ante $4. a. 2.Ro. Abr. 517. 518. 3. If the relief claimed is one at common law, it 1s preſumed to be 


due, till the contrary appears ; that is, unlets it can be proved, that the relief bath been releaſed, or that the tenure _ 5 
erve 


——— — 


guardianſhip in c>iwalry is now taken away by act of parliament, it may be uſeful to zecolle&t ſome general things nn 
B b b F 


Lib. 2. Cap. 6. Of Frankalmoigne. Sect. 133. 
E * * 3 Nnt le briefe prova Writ proves a tenure 
4 al fl ; F 

him, doth create ſuch - ſer. un tenure enter eux. betweene them, But 

vice as the tenant ſhall be Mes celuy, que eſt te- he, which is tenant at 

: HE tux: þ leafe ſoit fo ; nant a volunt ſolonque will according to the 
ern eee Be & bis le courſedelcommon ley courſe of the com- 
. Hl. 5. 12. 3. H. . 11. 2 we ths by a ere ferra fealtie; pur mon law, ſhal not do 

For there al- . , : 

ſo is a tenure between them. ceo que i nad aſcun fealty ; becauſe he 

And Littletor's opinion in this ſure eftate. Mes au- hath not any ſure 

caſe is holden for good hu at erment eſt de tenant a eſtate. But otherwiſe i 


this day (1). LS ; 
Vid. Sec. 84 Et ceo oft prove bien volunt ſolonque It cu- is of tenant at will ac. 


} h de briefe, flome del manor ; pur cording to the cuſtom 
<4 es 02 7 5 * 4 ceo que il eſtoblige pur of the mannor; for that 


writs are (as it were) the Faire fealtre a ſon ſeig- he 18 bound to do fealty 


ang orgy 2 1 of mor pur deux cauſes. to his lord for two 
e law, an it appeares 7 5 ; 
here by Littlezon, are gt great L'un ęſt per cauſe del cauſes. The one is, by 


authority tor the proofe of the cuſtome ; et lauter eſt, reaſon of the cuſtome, 
law in particular caſes (2). „ pur ceo que il priſt and the other is, for 


{Ante 63. a. 5. Co. 10.) Pur ceo que nil nad fon eſtate en tiel that he taketh bis 


uer eſtate. - . N 
2 ef will KJ ay 2 Jo rme p ur fe aire a ſon eſtate in ſuch form to 


fealty (as hath been ſaid be- ſe!g ror fealty. do his lord fealty. 


fore) ; becauſe the matter of an oath muſt be certaine, The reſt of this ſection needs no ex- 
plication (3). 


CHAP. 6. Sect. 133. 


Frankalmcigne. 
g. 2. Bbg 675d. 16% m. N able, prior, Enant en frank- Enant in frank 
3 auter home de almoigne eſt, lau un moigne is, where 
. „ 1. P A. . mw . . . 
& 23 Fleta lin. 3. ca. f. religion, ou de ſaint abbe, ou prior, ou un an abbot, or prior,oran- 


egliſe. It is to be auler home de religion other man of religion 


obſerved, that of eceleſi- f : 1 
uſticall perſons ſome be re- ou de Ja as eghſe , ti- or of holy church, 


gular, and ſome be ſecular, ef de fon ſeignior en holdeth of his lord 


H 7. 5 . 0 — . 
f 3. % They be called regular, be- frantalmoigne; que in frankealmoigne; 
cauſe they live under certain 4; i hat} 4 
rules, and have vowed three / 4 dire en Latin en that is to ſay in Latine 


things; trueobedience, perpe- liberam eleæmoſy- in liberam eleæmoſ- 
tall chaſtity, and wiltull Po- nam. Et fiel tenure nam, that is, in free 


verty. And when a man is x , 
profeſſed in any of the orders commencoit adefrimes almes. And ſuch te- 


of religion, he is ſaid to be þ 1 . 
home de religion, «a man ofre- = auncient temps en nure beganne firſt in 


figion, or religious. Of this tie! forme; quant old time, when a man 
r home en aunci- in old time was ſeiſed 
and others of any of the ſai . . 
40. K. 3. 30. 3H. 6. 23; 7 K orders regular. Secular are ent temps ft uit ſeiſie of the lands or te- 
L a AS 7. E. perſons ecclcſiaſticall; but de certain terret nements in his de- 


:auſe they live not under 
certain rules of ſome ot the ou tenements en ſon meſne as of fee, and of 


laid orders, nor are votaries demeſne come de fee, the ſame land infeoffed 
et 


ſerved with an expreſs exemption from relief. 3. Lev. 145. Vin. Abr. Evidence A. b. 28. pl. 5. But if the rehef be claimed by 
ſpecial cuſſom or ſpecial refervation, the anus probandi mult neceſſarily fall upon the lord. 4. If the relief is by the common law, 
it is merely a fruit incident to the ſervice z but if the relief is by expreſs reſervation, it is a part of the ſervice. This diſtinction, 
however nice it may appear, may be deemed an eſſential one. Relief, when only an incident to the ſervice, is not within 
the limitation of go years preſcribed for ſeiſin of it by the 3z, H. 8. Cc. 2, as hath been obſerved in a former note; nor wil 
acceptance of rent eſtop the lord afterwards from claiming ſuch a relief. Ante 83. a. note 2, Cro. Eliz. $85, But the law 
ſeems to be to the contrary in both theſe particulars, where the relief is part of the geo 5. If the relief is by the came 
law, or by ſpecial reſervation, the remedy by diſtreſs follows of courle ; but it is ſaid, that for relief by ſpecial cuftorr, diſtreſs 
is not warranted without a preſcription. W. Jo. 133.— Theſe differences between the three kinds of ſocage-reliefs lie ſcattered 
in the books; and thus bringing them into one point of view may be uſeful. The learned reader will judge of their propriety. 
The diligent ſtudent may add to their number, See further Co. Copyhold, chap. 2. Survey. Dial. 4th edit. 95. and the cale 
Hungerford and Havyland in W. Jo. 132. 2. Bulſtr. 323. Latch 37. 94. 129. 2. Ro. Rep. 370. O. Bendl. 180. 
(1) See ante 67. b. note 2.—(2) See ante 73. b.—(3) It may be proper to conclude this chapter of ſocage, by pointing _ 
the 


— — 


't ; and for the eaſe of the ſtudent in that reſpect, the following particulars, ſelected principally from the chapter of yt 
eres 


Lib. 2. Of F rankalmoigne. Sect. 133. 94 


4 is co- they are for diſtinction ſake 
et de meſ! mes les ter- an abbot and h 4 7 called ſecular, as biſhops, (4- Co. 104-} 
res ou tenements en vent, or prior an 18 deanes and chapters, arch- 


feoffa un abbe et ſon covent, to have and deacons, 2 Nr 
Vicars, an uc Ke. 

covent, ou un fpryor, to hold to them and which Lirtleron here includeth 

Sc. a aver et tener a their ſucceſſours in under theſe general words, 


| - de [aint egliſe, of holy church; 
euxet hour ſucceſſors a pure and perpetuall e 


touts jours en pure et almes, or in frankal- faid to be homes de religion, or 


f , ſuch religious. 
petual almorgne 21 en. Nas 25 DY f th Where Littleton ſaith (ix- 
en frankalmoigne; [ou words, to hold of the f un alle er /on covent) his 


rtielx parols,atener grantor or of the leſ- meaning is, that the abbot 


. . zu only is infeoffed; for he is 
de le grantor, ou de le for and his heires in „ 


feo or, et de ſes heires free almes: in ſuch the covent are dead perſons 


; : * in law, and have power of 
en frankalmoigne : | cale the tenements än 


(1) en tiels caſes les were holden in frank- hereunto afſent. But fince 1 


nts font tenus almoi ne. Littleton wrote, all abbeys, printed, but in the abridgement, 
teneme ; / : 8 priories, monaſteries, and 31. H. 8. cap. 13, and 32. H. 3. 
en frankalmoigne. other religious houſes of © 24- Ce. Vide ſcct. 530, 


monkes canons friers and nuns &c, have been diſſolved, and their poſſeſſions given to the 
ne (2). 3 

The on Gafticall ſtate of England, as it ſtandeth at this day, (which is neceſſary for our (4, 1ng. 421.) 
gudent to know) is divided into two provinces, or archbiſhopricks, (i.) of Canterbury, and 
of Yorke, The arbiſhop of Canterbury is ſtyled Metropolitanus et Primas totius Anglia, and Math. Parker de vitis archiepi(- 
the archbiſop of Yorke Primas Anglia, Each archbiſhop hath within his province ſuffragan coporam. Linwood, Camden 
biſhops of ſeveral dioceſſes (3). The archbiſhop of Canterbury hath under him within his pro- er * 4" "x 
vince, of ancient foundations, iz, Rocheſter his principall * London his deane, 4. Weam inge; fo A. — 
Wincheſter his chancellor, Norwich, Lincolne, Ely, Chicheſter, Saliſbury, Exeter, Bathe and ereQeq a biſhopricke by H. $, 
Wells, Worceſter, Coventry and Litchfield, Hereford, Landafte, St. David, Bangor, and but by queene Mary it was re- 
St. Alſaphe, and four founded by king Henry 8. erected out of the ruins of diſſolved mo- ſtored r- de an abbey, and by 
naſteries (that is to ſay) — Briſtow, Peterborow, and Oxford. The archbiſhop of 2 yn ny _ 
Yorke hath under him four, (/.) the biſhop of the county palatine of Cheſter newly erected cientiy a biſhop's fee, and long 
by king H. 8. and annexed by him to the archbiſhopricke of Yorke, the county 17 * of fince tranſlated to Coventry. 33. 
Durham, Carlile, and the lile of Man annexed to the province of Yorke by H. 8. but a H. 8. a. 31. Camden ubi ſupra, 
greater number this archbiſhop anciently had, which time hath taken from him, The extent - ST belt fruits and tenths. 
of every dioceſſe you may elſewhere read, the which for brevity | here omit. All the ſadd 37. 
archbiſhoprickes, and biſhoprickes of England were tounded by the kings of England, to hold 
by barony, as hereafter ſhall be ſaid (4). And every archbiſhop and biſhop hath his deane and . Co, 73. derne and chap, of 
chapter, whereof more ſhall be ſaid hereafter. The archbiſhop of Canterbury hath the | pron Norwich caſe. Vide SeQ. 134. 
dencie, next to him the archbiſhop of Yorke, next to him the biſhop of London, and next 251. 31. H. 8. cap, 20. 
to him the biſhop of Wincheſter (5), and then all other biſhops of both provinces after their 
ancientneſſe. 

Erery diocefle is divided into archdeaconries, whereof there be 60; and the archdeacon is 
called oculus epiſcopi ; and every archdeaconry is parted into deanries ; and deanries again into 
pariſhes, townes and hamlets, And thns much, for the better underſtanding of our author, and Vide more hereof, ſect. 180. 
how the ſtate eccleſiaſticall ſtandeth at this day, ſhall ſuffice. | 528. 648. &c, 


Frankalmoigne, que eſt a dire en Latine, in liberam elea@moſinam. 
In Engliſh in free almes. There is an officer in the king's houſe called elvemo/ſnarius, vulgarly Fleta lib. 2. cap. 23. 
called the king's almner (whoſe office and duty is excellently deſcribed in ancient authors), 
ix. Fragmenta dil! genter colli ere, et diligentcr diflribuere fingulis diebus egenis; agrotos et 
leproſos, incarteratos, paupereſque viduas, et alios egenos vagoſque in patria commorantes charitative 
wiſtare: item equos relictos, robas, pecuniam, et alia ad eleemofinam largita recipere, et fideliter 
diſtribuere, Debet etiam regem ſuper eleemoſine largitione crebris ſummonitionibus ſlimulare, præ- 
cine diebrs ſanctorum, et rogare ne robas ſuas, qua magni ſunt pretit, hiſtrionibus, blanditoribus, 
aeerſatoribus, ſou meni/trallis, ſed ad eleemoſine ſue incrementum, jubeat largiri (6). 
All eceleſiaſticall perſons may hold in frankalmoign be they ſecular or regular; and no lay 
perſon can hold in frankalmoign. This adjective (er] doth diſtinguiſh many things in law vide Sec 1. Braft. lib. 4. c 37. 
from others; as here Ii eleemofna are words appropriated to this caſe, and doth diſtinguiſh 38. Britton cap. 32, 
it trom a tenure by divine ſervice ; /:berum tenementum from a tenure in villenage or by copy- 
hold or baſe tenure; /iberum frodum franke fee from a tenure in ancient — li- 
erum 
the ſeveral changes made in the tenure of ſocage by the ſtatute of the 12. Cha 2. c. 24. ſo often mentioned, 1. It takes away 
the aids pur file marier and pur faire fitz clivalier, which were incident to all ſocage-tenures. 2. It relieves ſocage in capite from 
the burthen of the king's primer ſei/in and of fines of alienation to the king ; to both of which ſocage in capite was equally liable 
with tenure by knights ſervice in capite, though not ſo to wward/hkip. It extends the father's power of appointing guardians by 
deed or will, which by the 4. and g. Phil. and Mar. the firſt ſtatute conferring ſuch a power was reſtricted to female children, 
to children of bath ſexes, and thus ſupplied the means of ſtill further preventing guardianſhip in ſocage. In all other reſpects 
the teaure in ſocage ſeems to be under the ſame circumſtances, and attended with the ſame conſequences, as it was before the 
Reltoration. But the ſtatute of Charles the Second goes further than the mere alteration of ſocage; and having thus reformed 
and improved this favourite tenure, in the next place provides for the extenſion of it throughout the kingdom. This the (ta- 
tute elicctually ſecures, by converting into ſocage all tenures by knights ſervice, and by taking from the crown the power of 
creating any other tenure than ſocage in future. : : a 
(1) The words herween brackets are in L. and M. but not in Roh.—(2) The ſtudent will find a good hiſtory of the diſſolu- 
ton of monatteries in England in the excellent preface to that molt valuable work the Netitia Monaflica, by biſhop Tanner.— 
(3) Here biſhops are ſtyled ſuffragans in reſpe& of their relation to the archbiſhop of their province ; but formerly each arch- 
hop and biſhup bad alſo his ſuffragan, to aſſiſt him in conferring orders and in other ſpiritual parts of his office within his 
dceſe. Ihe ſe in our ecclefialtical law are called ſuffragan-biſhops, and reſemble the chorepiſcopi or biſbops of the country in the 
tarly times of the chriitian church. How this inferior order of biſhops may be elected and conſecrated is regulated by the 26, 
« 8. c. 14. but notwithſtanding this ſtature, it is not uſual to appoint them. — They ſhould not be confounded with the co-adiu - 
of a biſhop z the latter being appointed in caſe of the biſhop's infirmity to ſuperintend his juriſdifion and temporalties ; 
ether of which was within the inter ference of the former. See fully on this ſubject in Gibſ. Cod. iſt ed. v. 1. p. 155.— (4) See 
de 70. b. note 2. poſt 164. 2.—(;) This is a miſtake ; for the ſtatute, by which precedency is principally regulated, gives the 
biſhop of Durham place between the biſhop of London and the biſhop of Wincheſter, See 31. H. 8. c. 10. f. 3.—(6) The office 
e King's z;noner is uſually given tothe archbiſhop of York, with the title of lord high almoner. 


Ce 


MC 


ler vice, are brobght into one point of view, -Gua:dianſhip in chivalry could only be where the eſtate veſted in the infant by 
deſcent. 


Lib. 2. Cap. 6. Of Frankalmoigne. Sect. 133. 


Britton cap. 66. Bract. lib, 4. F. berum marilagium from other eſtates taile ; /ibera firma frank ferme, when an eſtate is chan 
N. B. 150. Bra#t, lib. 4. fol. from knights ſervice to ſocage; liberum ſocagium from a tenure by ſervice in chixaltie 
278. 247- 292. Britton fol. 245. francus bancus to diſtinguiſh it from other dowers, for that it cometh freely without any a ,; 
Fleta liv, 5. cap. 11. Forteſcue c. 275 of a eb heire + bores bs to difii iſh h 1 Ya of 
26 24. E 3. 34. 43. E. 3. Con- the huſband's or aſſignement o the heire; Iihera lex to diſtinguiſh men, who enjoy it, and whoj, 
ſpir. 11. 27, All. 59. Stauf. 155. beſt and freeſt birthright it is, from them, that by their offences have loſt it, as men attainted 
Vide Sect. 199. Ficta lib, x. cap. in an attaint, in a conſpiracie upon an indictment, or in a premunire, &c. And fo of };,,, 
47- capella, francus Ga in trankpledge, /ibera chaſea free chaſe, liber burgus, liber aper, liber taurus 
and the like, But in a matter (ſome will fay) of curioſity, this ſhall ſuffice ; and yet leeing ir 
tends to the better underſtanding (others ſay) it is tolerable, 
Glarvil, 1ib. 7. ca, x. fo. 44-45- By the ancient common law of England, a man could not alien ſuch lands as he had by de. 
acc. ſcent, without the conſent of his heire; (1) yet he might give a part to God in free almoigne, c 
with his daughter in tree marriage, or to his ſervant ia remuueratione ſervitii, Our old bookes 
Pritton ca. 66. (o', 164. Prat, deſcribed frankalmoign thus; when lands or tenements were beſtowed upon God, (that is) 
liv. 2. cap. 5. & 10. F. N. B. given to ſuch people as are conſecrated to the ſervice of God, In our ancient bookes thes 
* gifts of devotion were called churcheſſet, or churchſeed, quai /emen ecclefie ; but in a mure 
particular ſenſe it is deſcribed thus. Certain menſuram bladi tritici fignificat, quam quilibet ol 
fantte eccleſiee die ſuncti Martini, tempore tam Britonum quam Anglorum, contribuerunt, Ply 
tamen Magnates, poſt Romanorum aduentum, illum contributionem ſecundum weterem legem Mo 
nomine primitiarum dabant, prout in brevi regis Knuti ad ſummum pontificem tranſmi® continetur, 


in quo illam contributionem Churchſed appellant quaſi ſemen ecclefie. 


Et tiel tenure. For albeit neither fealty, nor any other temporall ſervice, is due, ye 
it is a tenure, 


7. E. 4. 12. 33. H. 6. 6. 7. En ancient temps + [a] That is to ſay before the ſtatutes of mortmaine, vl. 
39. H. 6. 29, magna charta, Cap. 36. and 7. E. 1. de religiofis, Sc. and before the ſtatute of quia emptores ter- 


Mo:itmaine, . . 222 . 
x Sor . & 90. agen v, as ſhall be hereafter in his proper place ſaid in this chapter (2). 


10. 2. cap. 5. Fleta lib. 3. cap, F fefa un abbe et ſon covent, Cc. Albeit the covent be dead perſons i 
K 4 ö law, and the abbot only capable (as before is faid) yet it the feoffment be made to an abbot 
. and covent, the feoffment is good, and the ſtate veſteth only in the abbot. And note a man 
may infeofte an abbot, a biſhop, a parſon, &c. or any other ſole body politique, by deed or 

39- H. 6. 30. b. without decd, in free almes; and ſo may a gift in frankmariage be made without deed alſo; but 
if lands be given to a deane and chapter, or any other corporation aggregate of many, there the 
gitt mult be by deed (3). : 

(ü. Ko. Abe. $42.) A aver et tener a eux et a lour ſucceſſors. For in caſe an abbot or pix 
and covent regularly a fee ſimple doth not paſſe without theſe words (ſucceſlors) ; (4) for the 
diverſity ſtandeth thus betweene a corporation aggregate of many capable perſons, and a fole 

Vil, Län. in the chapter of Fee corporation. As if lands be given to a deane and chapter, they have a tee ſimple without thele 

imple. Sect, 1. 2. words (ſucceſſors) for that the body never dies; but it lands be given to a biſhop, parſon, or 
any other ſole corporation, who after their deceaſes have a ſucceſſion, there without the! 
words (ſucceflors) nothing paſſeth unto them but for lite (59. But ot corporations aggregate q 
many, there is a diverſity when the head and body both are capable, as in the caſe ot deane and 
chapter, and when one (as hath been ſaid) is onely capable, as in caſe of abbot or prior and 
covent ; but yet out of the generall rules, the cafe of trankalmoign is excepted, as hereaſtet 

39- II. 6. 3%, ſhall be ſaid. Alſo lands muſt be given to a corporation aggregate of many by deed ; but to 
ſole corporation it may be granted without deed, 

Bracton lib, 2. cap. 10. Poteft donatio fieri in liberam eleemofinam ecclefiis cathedraliius, con: 


eentualibus, parochialibus, et wiris religioſis. 


; 5 2 56.7. E. 4-18. Vid. En pure et perpetuall almoigne. Here it appeareth, that a tenure in franks- 
W moigne may be created without the word (/:bera) tor ura implyeth as much. 


35. H. 6. 56. 7. E. 4. 11. Bratt. Ou en 7 rankalmoig Ne. But one of theſe words, either pura or libera, muſt be uſ:!, 
uu. (PL, 44. K. 3. 24. or elle it is no tenure in frankalmoigne, 


Ou per ceux parolx a tener de le grantor ou feoffor et ſes heires er 


rangalmoigne. Here it appeareth, that by theſe words a fee ſimple paſſeth without thet: 
38. E. 3. 4. 9. 14. H. 6. 12. 10, words (ſucceſſors), albeit it be iu caſe ot a ſole corporation. For as in caſe of a gift in trank- 
11. 7. 13. 16. Hl. 2. 9. 18. E. 3+ mariage, an eſtate taile paſſeth to the donees without words of heires of their two bodies, a. 
3 3% 33: H. 6 22. 17 E. hath beene ſaid in the chapter of Fee taile ; ſo in caſe of a gitt in frankalmoigne (which may be 
3 ox Fl . a 17 eſembled to a divine mariage), a fee ſimple paſſeth, as Voc bin ſaid, though it be in calc 
Niere Duafablo% coals. -: of a ſole corporation, without this word (ſuccefiors), And beſides, grants in frankalmoigne a 

ancient grants as hath becne ſaid, and therefore thall be allowed, as the law was taken, when 


ſuch grants were made, 
Sed. 


Fleta lib. 1. cap. 42. 


20. H. 6. al. 26. 


(1) See Wright's Ten. 167. 

(2) See poſt ſect. 140. f : 

(3) In general a corporation aggregate cannot take or paſs away an intereſt in land, or even do any acts of importance, with- 
out deed ; but there are ſeveral exceptions to the rule. See ante 66. b. Vin. Abr. Grants D. a. Corporation K. Com. Dig. fret 
chiſes F. 12. 13. 14. New Abr. Corporation E. 3. 

(4) Contra 1. Ro. Abr. $32,—Alſo in the following annotation by lord Hale, which he gives at the bottom of fol. 8. b. ſe- 
veral authorities are Cited to the contrary. Vid. 7. F. 3. 41+ 11. H. 4. 84. Gift to abbot and monks paſſeth fee fimple. If an abba 
makes lea/> reddendo rent nobis, it enures to the ſucceſſor. 20. H. 6. 8. Land granted to the abbot of S and his heirs is only for hife. 9. 
II. 5. 9. Hal. MSS. See further the authorities cited in Vin. Abr. Eftate L. pl. 1. 

(5) Acc. ame 8. b. But ſome take a diſtinction between deſcribing a ole corporation both by his natural and folitict name, 
and deicribing him by his politick name only; and it hath been reſolved, that a viſitatorial power, granted to the biſhop of E. 
over Irinity College Cambridge in the latter way, ought to be conſtrued as a grant to the biſhop of Fly for the time being, and 
OO extended to ſacce/ors, This point was adjudged in Dr, Bentley's caſe. See 2. Stra. 913. Fitz-Gibb, 308. 312. 1. Barr 
nad. 453. 


deſcent.—All males under 21 at the anceltor's death were liable to it ; but not females, unleſs they were then under 14.—lt extend- 


ed, not only to the per/or of the infant, but allo to all ſuch of the infant's /ands or tenements as were within the gu er 
oideny 
b 


woat- 


nory z and if the King was guardian iu reſpect of a tenure ia capite, then to the ale of the infant's eſtate, of whomloever h 


oo -< > 3 + ix 


6 „ oo fon =», % 4 © & oo 


+ — 
* 


grant en ancient ed in ancient time to 


Lib. 2. Of Frankalmoigne. Sect. 134, 135. 95 
Sect. 1 34. 


N meſme le man- N the fame manner EN meſme le nan- 
ner eſt, lou terres it is, where lands or ner, &c. Here Lit- 


nts fueront tenements were grant- tleton, having put an exam- 
of FOE 7 8 ple of bodies incorporate ag- 
gregate of many, whereof 
temps a un deane et a deane and chapter the head is only capable, 


= et a lour ſuc- and to their ſucceſ- nen utteth examples both 


of bodies incorporate - 
ceſſors, ou a un par- ſors, or to a parſon of yate of many (all 22 


ſon dun ęſalis et a ſes a church and his ſuc- ble) and of ſole corporations 
ſucceſſors, ou a aſeun ceſſors, or to any other 


of ſecular perſons, 


, Deane. Decanus is 
auter home de ſaint man of holy church derived of the Greek word 


eſelis et a ſes ſucceſ- and to his ſucceſſours, 2.2 that ſignifieth Ten; for 


fors, en frankal- in frankalmoigne, if chat be is an ecclcliaſlicall ſe- 


; . : We cular govern d . 
moigne, ſi il avoit he had capacitie to lacs 20g , A. os 


capacity dapprender take ſuch graunts or canoes * the lead in a cathe- 
tiels grants ou feoff= feoffments, &c. n head of 


ments, &c. Chapt er. Capitulum oft (3 Co. 73.) 


elericorum congregatio ſub uno decano in ecclefia cathedrali (2). And chapters be twofold, wiz, 
the ancient, and the later. And the later be alſo of two ſorts. Firit, thoſe which were 
tranflated or founded by king Henry the Eight, in place of abbots and covents, or priors 
and covents, which were chapters whiles they ſtood ; and theſe are new chapters to old bi- 
ſhoprickes. Secondly, where the biſhopricke was newly founded by Henry the Eight (as 
Cheſter, Briſtow, &c.) there the chapters are alſo new(3). There is a great diverſitie betweeng 
the commings in of the ancient deane, and of the new. For the ancient come in, in much 
like ſort as biſhops doe; for they are choſen by the chapter, by a conge de gſlier, as biſho 
be, and the king giving his royall aſſent they are confirmed by the biſhop. But they, which 
are either newly tranſlated or founded, are donative, and by the king's letters patents are in- 
ſtalled, which are matters neceſſarie to be knowne (4). 


Sil avort capacitie a prender. For ecclefiaſticall perſons have not capacitie to 
take in ſucceſſion, unleſs they be bodies politique, as biſhops, archdeacons, deanes, parſons, 
vicars, &c. or lawfully incorporate by the king's letters patents, or preſcription, as deanes 
and chapters, colledges, &c. But a colledge of religious perſons, chauntry prieſts, and ſuch 
like, that are not lawfully incorporated, but onely confill in vulgar * f. have no ca- 
pacity to take in ſucceſſion. Therefore Littleton added materially (i ad capacitie a prender.) 


Sect. 135. 


T tiels, que teig- A ND they, which JN this ſeftion there ap- 
E nont en franke- hold in - frankel--2 2 nn te 


nures, that is to ſay, ſome 


almoigne, ſont oblige moigne, are bound of be 8 — 
. . temporal. na 0 iritua 
de droit devant Dieu right before God, to sont be 83 eee 


de fair oriſont, prai- make oriſons, pray- in frankalmoign; and ſome 


g be certain, as tenures by di- 
ers, meſſi et autres di- ers, maſſes, and other * 5m — 1 4 
vine ſervices, pur les divine ſervices, for the fervice certaine 1s two fold, 
almes de leur grantor. ſoules of their grantor either ſpirituall, as praye 
ou fe . r 4 f to God, or temporall, as diſ- 
eoffor et pur les or feoffor, and for the prion of almes to poore 


almes de lour heires ſoules of their heires people. 


| Oblige 
_ (1) Various kinds of deans, beſides deans of chapters, are known to our law; and it requires more diviſions than one to diſ- 
tinguiſh them properly. Conſidered in ref] the difference af gffice, deans are of fix kinds. 1, Deans of chapters, who are 


either of cathedral or collegiate churches; though the members of churches of the latter ſort may more properly be denomi- 
nated colleges than chapters. 2. Deans of peculiars, who have ſometimes hoth juriſdiction and cure of ſouls, as the dean of Bat- 
tel in Sullex, and ſometimes juriſdiction only, as the dean of the Arches in London, and the deans of Bocking in Eſſex and of 
Croydon in Surry. 3. Rural deans. 4. Deans in the colleges of our univerſities, who are officers appointed to ſuperintend the 
behaviour of the members and to enforce diſcipline. g. Honorary deans, as the dean of the Chapel Royal at St. James's, who 
1s ſo ſtyled on account of the dignity of the perſon over whoſe chapel he prefides. As to the chapel of St. George Windſor, 
there being canons as well a dean, it is ſomething more than a mere chapel, and, except in name, reſembles a collegiate church. 
6. Deans of provinces, or, as they are ſometimes called, deans of biſho Thus the biſhop of London is dean of the province 
of Canterbury, and to him as ſuch the archbiſhop ſends his mandate for ſummoning the biſhops of his province, when a convo- 
cation is to be aſſembled ; which perhaps may account for calling the dean of the province dean of the biſhops. What the 
other s of his office are, the books we have been able to conſult do not explain; nor do they mention whether there is a 
dean for the province of York. See Lyndw. Oxf. ed. 317. Gibſ. Synod. Anglican. 17. Ante 94. a,-Anotber divifion of deans 
ariſes from the nature of the office, and is into deans of Hpiribual promotions and deans of lay promotions, Of the former kind 
are deans of peculiars with cure of fouls, deans of the royal chapels, and deans of chapters; though as to theſe laſt a co 

opinion formerly prevailed. Perhaps too rural deans may be added to the number. Of the latter kind are deans of peculiars 
without cure of ſouls, who therefore may be and frequently are perſons not in holy orders, —In reſpe& of the manner of ap- 
3 pointment, 
u hate ver the tenure, and whether lying in tenure or not. If the infant heir held lands by knights ſervice of ſeveral — 

360 eac 


Lib. 2, Cap. 6. Of F rankalmoigne. Sect 136. 


Oblige de droit. That queux ſont mortes, et which are dead, and 


is they are compellable by the Hur /e >. r : 
e 5 proſperitie et for the proſperity and 


and therefore it is ſaid that bon vie et bon ſalute good life and good 
they are bound of right, (for de lour herres que ſont health of their heir 


want of remedy, and want © f ; 
right js all one) and the com- en vie. Et pur CeO ile which are alive. And 


mon law (as here it appeareth) ne ferront a nu/temps therefore they ſhall doe 


taketh knowledge of the %%: . : : 
EW eta os ho. aſcun fealtie a lour no fealty to their lord; 


* ſeignior; pur ceo que becauſe that this di- 

De faire oriſons, tiel divine ſervice eft vine ſervice is better 
prayers, meſſes, et au- mehieur pur eux de for them before God, 
ters divine ſervices. vant dieu, que aſcun then any doing of fe. 


lyturgye or booke of Com- 7 4 7 x Y3 cauſe 


mon Praier and of celebrat= ef auxi pur Ceo gue that theſe words frank 
ing divine ſervice is alter- ceux parobx {franke- almoigne) excludeth 


ed, This alteration notwith- 4 . 

Boating, wet tho ans fs moigne)excludele ſeig- the lord to have any 
frankalmoigne remaineth ; niwor daver aſcun fer- earthly or temporal 
and ſuch prayers and divine rein oy temporal! ſer- ſervice, but to have 
ſervice ſhall be ſaid and ce- . 4 ds | 
lebrated, as now is autho- Dice, mes daver tant- onely divine and ſpi- 


riſed; yea, though the tenure ſolement divine et bi- rituall ſervice to be 


be in particular, as Littleton . . . 
Cu] Vide ſect. 137, . hereafter fath, iz. 4 Lituall ſervice deſtre done for him, &c. 
channter un meſſe, Sc. ou a fait pur luy, Se. ' 


chaunter un placebo et dirige, 

yet if the tenant ſaith the praicrs now authoriſed, it ſufficeth. And as Littleton [I] hath fail 
before in the caſe of ſocage, the changing of one kinde of temporall ſervices into other ten. 
porall ſervices altercth neither the name nor the effect of the tenure ; ſo the changing of ſpi- 
rituall ſervices into other ſpirituall ſervices altereth neither the name nor effect of the tenure, 
And albeit the tenure in frankalmoigne is now reduced to a certaintie contained in the booke ot 
Common Prayer, yet ſceing the originall tenure was in frankalmoigne, and the change is by 
Le] 2. F. 6. c. 1. 5. & 6. E. 6. generall conſent by authority of parliament, [e] whereunto every man is party, the teuure re- 
cap. I, Is Eliz. ca. 2. maines as it was before. 


Ne fer ront aſcun fealtie. Herein tenant in frankalmoigne differeth from s te- 
nant in frankmariage ; for tenant in frankmariage ſhall doe tealiy, as hath beene aid in the 
chapter of Fee taile, but tenant in .frankalmoigne ſhall not doe any, or any other thing, but 
devota animarum ſuffragia. 

[4] 33; H.6.6. r3.E-1.tit. Tel divine ſervice eſt melieur pur eux. And it is alſo ſaid in our bookes, [4] 
* 3 que frankalmoigne eft le pluis hante ſervice, and this was conteſſed by the heathen poet. 
uit hac ſapientia quondam 
Publica privatis ſecernere, ſacra profanis, 
And certaine it is, that nunguam res humane proſpere ſuccedunt, ubi negliguntur diviuæ. 


[5] Vide fe, 119. 


Sect. 136. 


LE feigniour ne 2 T i tiels, que AND if they, which 

poet eux dliſtrei- teignont lour hold their tene- 

ner pur ceſt non fea- tenements en frank- ments in frankalmoign, 

fant, Cc. almoigne, ne voilont will not or faile to do 

Diſtreine. The ou failont de faire tie! ſuch divine ſervice (as 

di- 

pointment, deans are, 1. Elective, as deans of chapters of the oli foundation; though they are only ſo nominally and in form, 

the king ann the real patron,which will appear from the next note but one. 2. Donative, as thoſe deans of chapters of the 2 

foundation, who are appointed by the king's letters patent, and are inſtalled under his command to the chapter, without fe. 

ſorting to the biſhop either for admiſſion or for a mandate of inſtallment ; if that mode of promoting fill prevails in reſpect to 

any of the new deaneries. See the next note but one, Deans of the royal chapels are alſo donative, the king appointing to them 

in the ſame way. So too may deans of peculiars without cure of ſouls be called, as the dean of the Arches,who is appointed by 
commiſſion from the archbiſhop of Canterbury; but this muſt be underſtood in a large ſenſe of the word donative, it being m 

uſually reſtrained to ſpiritual promotions. 3. Preſentative, as ſome deans of peculiars with cure of ſouls, and the deans of /n 

chapters of the new toundation if not of all. Thus the dean of Battel is preſented hy the patron to the biſhop of Chicheſter, and 

from him receives inftitution. Thus too the dean of Glouceſter is preſented bythe king to the biſhop with a mandate to admit hun 

and to give orders for his inſtallment. See the next note but one. 4. By virtue of another effice, as the biſhop of London is dean ot 

the province of Canterbury, and the biſhop of St. David is dean of his own chapter.—Again in reſpe& of the manner of holding, 

deans are ſo abſolutely, or in commendam. But this diviſion applies only to ſpiritual deaneries.—In thus pointing out the ſeveral 

denominations of deans, we have attempted a more comprehenſive as well as a nicer general diſcrimination and arrangement, 

than the books ulually reſorted to furniſh; though to them we are indebted for moſt of the materials, and to them we rete! 

the ſtudent for a competent idea of the nature of each kind of deanery. See Decanus and Deanery in Spelm. Glofl, Cow. Dict. 

Ayl. Parerg. Nelſ. Rights of the Clerg, Burn. Eccleſ. L. and the Index to Gibſ. Cod.— (z) But the name of chapter is not ale, 


— 


— 


each lord had the wardſhip of the land within his ſeigniory; and as to the body, the wardſhip of it belonged to that oo. 5 
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divine ſervice (come is ſaid) the lord may word 3 . uy _ 
52 . . . ” . I Atine 1t is calle 
eſt dit) te ſeignior ne not diſtraine them for e, fue anzuftia; be- 


ot eux diſtrainer not doing this, &c. cauſe the cattell diſtrained are 
ur cel uon feſant, becauſe it is not put put into a ſtrait, which we 


| . . call a pownd, 
Fe. pur ceo 7 neſt in certainty what ſer- Pur CeO gue neſt 


mis en certalne, quelx vices they ought to miſe en certeine gueux 


ſervices ils doient do. But the lord ſp; ils dojent faire. 
faire. Mes le ſeignior may complaine of this It is a maxim in law, that nd 


. - diſtreſſe can be taken for any 
de cco poit comp laine to their ordinary we ſervices, that are not put in- 


4 lour ordinary ou viſitour, praying him, to certainty [e] nor can be [e 35. 1 37. Rr. tit. Or- 
viſitour, luy preyant, that he will lay ſome ag pu pe A 5 102 
F X 4 . . * * cerium eur, gu ce tam Co. Jam. 88 f. x. Sid. 63. 
ve i voiloit mitter puniſhment and cor- t of; tor [y] oportet f AA nds 
puniſhment et correc- rection for this . and quod certa . deducatur in jus (Polt 143.) 
- d/cium and upon the avowry 
4 de ceo, ef auxy de alſo provide that ſuch damages cannot be recovered 
rovider que trel negli- negligence be no more for that, which neither hath 


57 . ; certainty, nor can be reduced 
genes ne foil f luis a- done, &ec And the to any certainty, And yet 


vant jait, Se . Et lor- ordinarie or viſitor of in ſome caſes there may be a 
dinary on wviſitour de right ought to doe certainty in uncertainty ; as 


, / , : a man may hold of his lord 7. E. 3. 38. 
droit ceo doit faire, this, &c. to mutant the ſheepe de- ; 


Se. paſturing within the lord's 

mannor; and this is certaine 
enough, albeit the lord hath ſometime a greater number, and ſometime a leſſer number 
there ; and yet this incertainty, being reterred to the mannor which is certaine, the lord may 
diſtrain tor this uncertainty, E- fic de ſimilibus. 


Poet coniplayner. That is, to complaine in courſe of juſtice, according to the ec- (5. Co. 7. a.) 
cleſiaſticall law. 


A lour ordinarie. Ordinarius, and fo he is called [gs] in the ecclefiaſticall law, b! gray ag 95 1 * * 
Nx ia habet ordinariam juriſdiftionem in jure proprio, et non per dipulationem. The name we have 3 p 4 My * my '6. 1 5 
anciently taken from the canoniſts, and doe apply it onely to a biſhop, or any other that Britton fo. 6 W — 
hath ordinary juriſdiction in cauſes eceleſiaſticall. In this caſe of Littleton it is to be ob- 17. F. 2. Bre. 822. Regiſt, 141, 
ſerved, that the law doth appoint every thing to be done by thoſe, unto whoſe office it pro- Lindwood, tir. de Conttir, cap. 
perly appertaineth ; and foraſmuch as it belongeth to the office of the ordinary in this caſe _——— 8 — 3 
to ſee divine ſervice ſaid, and to compell them to doe it by ecclefiaſticall cenſures, theretore ee : 
complaint is to be made unto him, Here and in the next ſection it appeareth, that for de- (Pot 344. 9. Co. 3). 2. Inſt. 
ciding of controverſies, and for diſtribution of juſtice within this realm, there be two diſtinct 398.) 
juriſdictions, The one eceleſiaſticall, limited to certaine ſpirituall and particular cates (of the 
one whereof our author here ſpeaketh) and the court wherein theſe cauſes are handled, is 
called forum eccleffaſticnm., The other juriſdiction is ſecular and generall ; for that it is guided 
by the common and generall law of the realme. Pn pertinet ad coronam et dignitatem regis, 
et ad reguum (ca et placitis rerum temporalium, in foro ſeculari. So as in this cale put by 
our author, the lord hath remedy for his divine ſervice (albeit they iſſue out of temporall 
lands) in foro eccleffaſtico, by the ecclefiaſticoll law; otherwiſe the lord ſhould be without re- | 
medy, Yet the common law, to the intent that ecclefiaſticall perſons might the better dif- Regiſt. Orig. 187. 
charge their duty in celebration of divine ſervice, and not to be intangled with temporall 
buſineſſe, hath provided, that it any of them be choſen to any temporall office, he may have 
= _ clerico infra ſacros ordines conflituto non eligendo in officinm, Ec. and thereof be 

charged. 


Ou vi Or. That is, where the king or any of his progenitors is founder of the 25. F. 3. 84. 85. Reęfſt. zo. F. 
houſe, there the ordinary regularly ſhall not viſit them, but the chancelour of England is ap- N. B. 42. 10. Elis. Dier 273 
pointed by law to be viſitor of them; or where a ſpeciall viſitor is appointed upon the tounda- 2 3. 8 25 J- 1 
tion, the complaint mult be made to that viſitor, . 7. 13. 9. All. 29. Brook 


a l a tit. Premunue 21. 
De droit doit ceo faire. De droit, of right, (that is to ſay) he ought to doe it by 
the eccleſiaſticall law in the right of his office, 


And here is implied a maxime of the common law, that where the right (as our author here (5. Co. 66. b. 2. Co. 43. Plows. 
ſpeaketh) is ſpirituall, and the remedy therefore onely by the eceleſiaſticall law, the conu- 277. 
laus thereof doth appertaine to the eccleſiaſtical court. 


Sect. 


to cathedrals, the R oe and canons of collegiate churches being alſo ſtyled chapters; though rather improperly, as we 
have before hinted.— (3) The ner deaneries and chapters to o biſhopricks are cig/t ; namely, Canterbury, Norwich, Wiacheſ- 
ter, Durham, Ely, Rocheſter, Worceſter, and Carliſle. The new deaneries and chapters to new biſhopricks are five ; namely, 
Peterborough, Cheſter, Glouceſter, Briſtol, and Oxford. See Will. Cathedr.—(4) In this account of the gd and new deaneries, 
many particulars, relative to the manner of coming to the poſſeſſion of them, are omitted and therefore we ſhall add ſome 
general things hiſtorically in reſpect to both. . . 

As to the old deaneries, it will be very difficult to trace the ſubject, with any tolerable degree of preciſion, higher than the 
reign of king John, or to aſcertain what was the legal mode of conſtituting deans of chapters before. If our ancient chronicles 
are to be depended upon, nothing could be more variable than the prattice for ſeveral reigns after the Conqueſt. Thus in the 
church of York, we find ſometimes the archbiſhop collating to the deanery, ſometimes the king conferring, and ſometimes the 
chapter electing; and it is probable, that a like uncertainty prevailed in other cathedrals. See Drake's Antiq. York 557. to 
17 1 Will. Surv. Cathedr. 64. At length however after many ſtruggles the eleFive mode of conſtituting deans, as well as 
biſhops, abbots, and priors, was eſtabliſhed throughout the kingdom ; for king John by a charter of the 1 6th of his reign grants, 
ut de cætero, iu univerſis et fingulis eccleſiis et 1 e cathedralibus et conventualibus totius regm noftri Angliæ, libere fint in perpetuum 
clectiones uorumcunque prælatorum majorum et minorum; and deans of chapters clearly fall within the deſcription of minor prelates. 
See king John's charter in 1. Coll. Eccleſ. Hiſt. Append. No. 33. and as to the word prelatus, conſult Lyndw. Oxf. Ed. 41. and 

217. 
whom the tenure was moſt ancient, he being ſtyled the lord by priority, and the others lords by pofteriority. But this m_ * 


Lib 2, 


2- E. 3. 27. 2% 


Cap. 6. 


DER certaine di- 
vine ſervice deſtre 


Of Frankalmoigne. 


Sect. 137. 
ES | un abbe, 


ou prior, tient de 


fait, ficome a chaunter ſon ſergnior per cer- 
un meſſe, &c. ou de taine divine ſervice, 


diſtributer en almoign, 


Sc. Here be the two 

above mentioned, of divine 
ſervice; and for this divine 
ſervic@certaine, the lord hath 
his remedy, as here it ap- 


(5 Co. 72. b. F. N. B. 209, L.) peares by our author in foro 


33. H. 6. 26. 27. 


2. E. 6. ca, 13. verſus finem. 
13. E. 3. ca. 5. Ir. H. 7. c. 8. 
T. El. ca. 2. 13. El. ca. 1. 23. 
El. ca. 1. 1. Ia. c. 11. & 12. 


4. Co. 20.) 


eculari: for here it a , 

— if the lord aiſtrelde for 
not doing of divine ſervice, 
which is certaine, he ſhall 
upon his avowry recover 
dammages at the common 
law, that is, in the king's 
temporal court, for the not 
doing of it. And if iſſue be 
taken upon- the pe formance 
of the divine ſervice, it ſhal 
be tried by a jury of twelve 
men; becauſe albeit the ſer- 
vice be ſpirituall, yet the 
dammages are temporall, and 
fo is the ſeigniory alſo, 

And here is implyed an- 
other maxime of the law, 
that where the common or 
ſtatute law giveth reme- 
dy in foro ſeculari, (whether 
the matter be temporall or 
ſpiritual) the conuſans of 
that cauſe belongeth to the 
king's temporall courts one- 
ly; unleſſe the juriſdiction 
of the eccleſiaſtical court 
be ſaved or allowed by the 
ſame ſtatute, to proceed ac- 
eording to the eccleſiaſticall 
lawes. 


Ou de diſtributer 
en almoigne al cent po- 


vres homes. Here note, 
that the almes and reliete of 
poore people, being a worke 
of charity, is accounted in 
law divine ſervice; for what 
herein is done to the poore 
for God's ſake, is done to 
God himſclte. 


Poet diſtrein, &c. 
Here (&c.) includeth many 


frankalmoigne 


en certaine deſtre fait, 


come a chaunter un 


meſſe clieſcun vendre- 
die en le ſemaine pur 
les almes, ut ſupra, ou 
cheſcun an a tiel jour 
a chaunter placebo et 
dirige, &c. ou de tro- 
ver un chapleine de 
chanter meſſe, &c. ou 
de diftributer en al- 
moigne al cent povures 
hoines cent demniers 
a tiel jour; en til 


caſe, fi tel divine 


ſervice ne ſoit fayt, 


te 


ſeignior poet di- 


ftreyner, &c. pur ceo 


que le divine ſer- 
vice eft miſe en cer- 
taine per lour te- 


nure, que le abbee 


ou prior devoit faire. 


Et en tie caſe le 


ſeignior avera fe- 


altie, &c. come il ſem- 
ble. Et tiel tenure 
neſt paſſe dit tenure 
en Jrankalmoigne ; 
eins eſt dit tenure 
per divine ſervice; 
car en tenure en 
nul 
mention eſt fait daſ- 
cun manner de ſer- 
vice; car nul poet 
tener en frankeat- 


Sect. 1 37 


BYT if an abbot, or 

prior, holds of his 
lord by a certaine di- 
vine ſervice, in cer. 
taine to be done, as 0 
ſing a maſſe evxerie 
Friday in the weeke, 
for the ſoules, 2: ji 
pra, or every yeare at 
ſuch a day to ſing a 


placebo et dirtze, &c. 


or to finde a chaplain 
to ſing a maſſe, &c. or 
to diſtribute in almes 
to. an hundred poore 
men an hundred pence, 
at ſuch a day; in this 
caſe if ſuch divine ſer- 
vice be not done, the 
lord may diſtreyne, 
&c. becauſe the di- 
vine ſervice is put in 
certaine by their te- 
nure, which the abbot 
or prior ought to doe. 
And in this cafe th: 
lord ſhall have feal- 
tie, &c. as it ſeemeth. 
And fuch tenure ſhall 
not be ſaid to be te- 
nure in frankeal- 
moigne, but is called 
tenure by divine fer- 
vice; for in tenute 
in frankealmoigne no 
mention is made 0! 
any manner of fer- 


vice; for none cal 
hold in frankeal- 


moigne, if there be 
expreſſed any manner 


moight 


277. But notwitliſtanding the ſtrong terms, in which the freedom of canonical election is provided for by this charter, a0 
the repeated confirmation of it by various ſtatutes, the election of a dean by the chapter is by long practice converted into 4 
mere form, and the King is in reality as much the patron of the old, as he is both in name and ſubſtance of the nexv deanerie*- 


For two centuries palt at leaſt, the king's co 


nge d'elire, which by the charter of John muſt precede every election of a prelate and 


was in uſe long before, hath been invariably accompanied with the king's letter miſſi ve, as it is ſtyled, recommending a pit 
cular perſon, whom the chapter of courſe elect their dean. In the caſe of the 9% bi/bopricks, which are filled in the ſame ſorm, 
the election of the perſon named by the crown is ſecured by a ſtatute of the 25th of Henry the Eighth, which compels the chap- 
ter to yield to the recommendation by the pains of a præmunire, and if they refuſe authorizes the king to appoint a biſhop bY 
letters patent. See Poſt 134. a. But no ſuch ſtatute hath been yet made in reſpect to the old deaneries ; and therefore the right 
of the crown over them reſts wholly on the charter of king John and the ſubſequent practice. Here then it may be alked, ov 
the crown, without the aid of a ſtatute, can enforce its claim of patronage ; and what are the means, by which the nomination 
would be made effectual if the chapter ſhould diſregard the royal recommendation, and perſevere in a free exerciſe of the 
Tight of electing? This queſtion may be reſolved, by conſidering, that even the charter of king John requires the king's con. 
fir mation of the choice made by the chapter; and therefore by refuſing to confirm he may always prevent the effect of the!” 
election. Nay it hath been faid, that the election is ſo wholly a ceremony as not even to be eſlential, and that even before au, 
act of parliament to diſpenſe with it the king might nominate to the 0/4 biſhopricks by letters patent, without reſorting to tue 
chapter for the form of their concurrence; and the old deaneries are within the ſame reaſon. See the caſe of Revan O'Brian 
in Cro. Jam. 552. Palm. 22. and 2. Ro. Rep. 101. 130. and ſ. c. cited in F. N. B. 4to ed. 496. note (a). This doctrine, it muit be 
owned, notwithſtanding the poſitive terms in which it was aſſerted, and the reverence due to the judges by whom it was recog” 
niſed, ſeems as repugnant to the letter of king John's charter, as the mode of electing in conformity to the {ecter myrve ” 
tainly 


— — 


underſtood with an exception of the king; fer if any lands of the infant were holden of the king by knights lervice i Ae, 


preſſe aſcun manner he ought to doe, &c. 


Lib. 2. Of Frankalmoigne. Sect: 138. 97 


moigne, i ſoit ex- of certaine ſervice that excellent things, as when, 


where, and what may be di- 
ſtreyned, of all which there 


de certain ſervice que is a taſte given in their pro- 
il doit faire, &c. per places. y 


En titel caſe le ſeignior avera fealtie, &c. come ſemble. For, as it hath 
beene ſaid, fealty is incident to every tenure, ſaving the tenure in frankalmoigne ; and where 
the lord may diſtreine, there is tealty due. And Britton calleth this tenure (by divine fervice) Brit. fo. 164. 
memone, al not /ibera eleemaſfna. And, faith he, tenure en aumone oft terre ou tenement que eff 
done a aumone, dount aſcun ſervice oft retenue al feoffor. 


Sc. And here (c.) implyeth diſtreſſe, eſcheat, and the like. 
, ? , ö ; fe- 33 H. 6. fol. 6. 
Et tiel tenure neſt paſſe dit tenure en frankalmoigne, eins eft dit te- 33 V6 fo 
nure per divine ſervice, & . And therefore our old bookes divided ſpirituall ſervice 


into free almes, (which was free from any limitation of certainty) and almes, becauſe the 


tenants were bound to certaine divine ſervices. 0 Tad, g6o.) 3 
Sil ſoit expreſfſe aſcun manner de certaine ſervice. This holdeth where the * 13. H. 4. tit. Meſne „6. 

certainty is reſerved upon the original grant. If lands were given to hold in libera eleemqſiua, 35. E. 3. .* E. 2. Avowrie 

reddendo a rent, it ſeemeth the reſervation of the rent to be void ; * becauſe it is repugnant _ 7-2 = 1. 1 31. 

and contrary to the former grant ix l:bera elee maſiua. * ry 1 * 1 . * 
Vide Trin. 4. E. 3. and F. N. B. 231. f. That an abbot or prior that hold in frankalmoigne, 15. E. 3. Corody 4. Ing 

ſhall not be charged with a corody. Alfo lands holden in 2 cannot [I] be ancient 11. Af. 22. 50. AM. Pl. 6. 

demeſne, in reſpect of charges incident thereunto. [/] 32. E. 1, Ant. Dem. 39. 


. . 0 8. E. 3. 8. 

Que il doit faire, &c. Here by (Se.) is underſtood temporall or ſpirituall ſervice © © * * 
alfo, which he ought to doe corporally, or render, or pay. ; 

There were within this realme of Englande one hundred and eighteene monaſteries, 
founded by the kings of Englande ; whereot ſuch abbots and priors, as were founded to hold 
of the king per baroniam, and were called to the parliament by writ, were lords of parliament, (r. N. B. 22. a. 
and had places and voices there. And of them there were twenty-ſeven abbors and two priors, * For example, Rot, Parl. 
as by the rolles of parliament appeares. But ſince our author wrote, all theſe (as hath beene 3. H. 8. & 21. H. 8. &c. 
faid) (1) are diſſolved. King Stephen did found the abbey of Fevrerſham in Kent, et dedit abbati 
& monachis, et ſucceſſoribns ſuis, manerium de Feverſham in com. Kanciee, fimnl cum hundredo, Ge, 
tenendum per baroniam, &c, who albeit he held by a barony, yet becauſe he was never (that [ 
m] finde) called by writ, he never fate in parliament, [m] Cane. Paſ. 30. E. 1. 

All the archbiſhops and biſhops of England have beene founded by the kings of England, cor. rege this foundation is ſo 
and doe hold ot the king by barony (as betore bath beene ſaid) (2) and have beene all called by pleaces. 
writ to the court of parliament, and are lords of parliament. As (amongſt many) taking one (Co 134. e. 344: a.) 
notable record, [o] mandatum oft omnibus epiſcopis, qui conventuri ſunt apud Gloucefiriam, die [+] Ex tot pat. de anno 18. H. 3 
Sabbatht in craſtin. ſantte Katherine, firmiter inhibendo, quod ficut baronias ſuas, quas de rege M. 17. 
tenent, diligunt, nullo modo 11 confilium tenere de aliguibus, quæ ad coronam regis pertinent, 
wel qu perſonam regis, wel flatum ſuum, del flatum confilit ſui contingunt, ſcituri pro certo, guid 
F fecerint, rex inde fe capiet ad baronias unt. Teſte rege apnd Hereford, 5 Nowemh. e. And 10. H. 4. ſo, 6. b. 
the biſhoprickes in Wales were founded by the princes of Wales; and the r of 
Wales was holden of the king of England, as of his crowne; and when the prince of Wales 


biſkops annexed to the crowne of England, fo as the king is to have penſions tor his chaplaines, 
and corodies tor his vadelets, of them, as of biſhops founded by himſelſe (3). And wide Mich. 
10. H. 4. Rot. 60. Wallia coramn rege, that the judgment was given accordingly againſt the 
biſbop of St. David's in Wales, per jufticiarios de utroque banco & alles de perito concilio domini 
regis, And the biſhops of Wales are alſo called by writ to parliament, and are lords of parlia- 
ment, as biſhops of England be. 


committed treaſon, rebellion, &c. the principality was forfeited, and the F of the 


Sect. 138. 
Jem fot demande, LSO if it be de- LE que ſerra in- . C, $7. 136.201. 265. 440, 


| : 473. 665. 722, 
fi tenant en frank- manded, if tenant convenient, Cc. 


mariage ferra fealtie in frankmariage ſhall An argument, drawne from 
4 le 4 ee an inconvenience, is forcible 
h,, ou d do tealtie to e do in law, as hath bene obſer- 


ved 

tainſy is to the genuine ſpirit and intention. But the latter having the ſanction of a practice too ancient to be now drawn into 
queſtion, it can be of little uſe to deny the former; and accordingly in the reign of Charles the Firſt we find ſome inſtances, 
ww which the king actually appointed to ſome of the old deaneries by letters patent without the leaſt appearance of 9 on 
the part of the chapter, See Kym. Fad. vol. 8. part 2. page 166, vol, 9. part 1. page 82. To fix the time when the letter miffive, 
in relpect either to the old deaneries or the old biſhopricks firſt came into uſe; to explain how. from a mere recommendation 
It grew into a royal mandate; and more particularly to determine, whether it operated as ſuch before the Reformation, or 
whether that, in conſequence of the aſſertion of the king's ſupremacy, was the zra of implicit obedience to it ; might be both 
curious and uſetul. Probably the letter miſtve was not generally uſed, to controul the freedom of election, till after the time 
of Edward the Firſt. At leaſt Mr. Prynne, hoſtile as he was to canonical election, he deeming it an uſurpation to the prejudice 
of the royal prerogative, gives us a cenge d'tlire of Edward the Firit for the election of a biſhop, which concludes, with a re- 
commendation to the chapter in general terms to chuſe a perſon duly qualified ; but be takes no notice of its being accom- 
N with a letter miffive; a circumſtance, which had it occurred, would ſcarce have eſcaped his obſervation. See 3. Pryn. 
©. 1255. The carlieſt precedent of ſuch a letter, we have hitherto met with fince the charter of king John, is of the year 
1347, when Philip de Weſton is ſaid to have been elected to the deanery of York on exhibiting a letter from Edward the 
Third, Drak. Antiq York, 563. Another inſtance of a letter mifſive relative to the lame deanery occurs in 2544, Henry the 
Eighth bgnifying it to be his pleaſure that Dr. Wooton ſhould be elected, and the chapter * him accordingly. Drak. 
Antiq. York, 565. and Append. 81. Theſe few facts may give ſome idea of the gradation, by which the crown hath poſſeſſed 
lelf of the complete patronage of the old deaneries. We are not prepared for a more ample diſcuſſion ; and if we were, this 

would not be the proper place for a ſubjett fo extenſive. t The remainder of this note is neceſſarily poſiponed to 97. b. 
(1) See ante 94. a.—(2) See ante 70. b. and note 2. there.—(3) It ſeems however, that it is not now the practice of the 
crown 


be was intitled to the wardihip both of the intant's body and all his lands held of tha crown in capite, or of others by 
Dd d knights- 


Lib. 2. 


Littleton fo. 50 b. 42. E. 
28. E. 3» 395- 20. H. 6. 2 


(Ante 23. .) 


* 


Cap. 6. 


ved before, and ſhall be often 
hereafter, Nihil, quod eft in- 
convenient, eſt licitum. And 
the law, that is the perfection 
of reaſon, cannot ſuffer any 
thing that is inconvenient, 

It is better, ſaith the law, 
to ſuffer a miſchief that is pe- 
culiar to one, then an incon- 
venience that may 23 
many. See more of this after 
in this chapter. 

Note, the reaſon of this di- 
verſitie, betweene frankal- 
moigne and frankmariage, 
ftandeth upon a maine max- 
ime of law, that there is 
no land, that is not holden 
by ſome ſervice ſpirituall or 
temporalt ; and therefore the 
donee in frankmariage ſhall 
do fealty, for otherwiſe he 
ſhould doe to his lord no ſer- 
vice at all; and yetit is frank- 
mariage, becauſe the law 
ereateth the ſervice of fealty 
for neceſſity of reaſon, and 
avoiding of an inconveni- 
ence. t tenant in frank- 
almoigne doth ſpirituall and 
divine ſervice, which is with- 
in the ſaid maxime, and 
therefore the law will not co- 
hort him to do any temporall 
ſervice, See the next ſection. 


Et encounter reaſon. 
And this is another ſtrong 
argument in law, nihil quod 
Ws contra rationem eft licitum. 
tor reaſon is the life of the 
law, nay the common law 
itſelfe is nothing elſe but rea- 
ſon ; which 1s to be under- 
ſtood of an artificiall perfec- 
tion of reaſon, gotten 6 loop 
ſtudy, obſervation, and ex- 
perience, and not of every 
man's naturalt reaſon; for, 
nemo naſtitur artifex, This 
legall reaſon ef ſumma ratio. 
And therefore it all the rea- 
fon, that is diſperſed into ſo 
many ſeverall heads, were 
united into one, yet could he 
not make ſuch a law as the 
law of England is; becauſe 
by many ſucceſſion of ages it 


Of Frankalmoigne. 


fes heires devant le 
quart degree paſſe, 
Sc. i ſemble que cy. 
Car il neſt pas ſem- 
ble quant a cel entent 
a tenant en frankal- 
moigne ; pur ceo que 
tenant en frankal- 
moigne ferra, per 
cauſe de fa tenure, 
divine ſervice pur 
fon ſeignior, come de- 
vant eſt dit, et ceo il 
et charge a faite per 
la ley del faint efgliſe, 
et pur ceo il eft excuſe 
et diſcharge de feal- 
tie: mes tenant en 
frankemariage ne fer- 
ra pur ſon tenure tiel 
fervice, et fil ne fer- 
ra fealtie, dongue il 
ne ferra a ſon fergnior 
aſcun manner de ſer- 
vice, ne ſpirituall ne 
temporal, le quel ſer- 
rot inconvenient et 
encountre reaſon, que 
home ſerra tenant de- 
ate denheritance a 
un auter, et encore le 
ſeignior avera nul 
manner de fervice de 
luy.(1) Et iffint il ſem- 
ble, queil ferra fealtie 
a ſon ſeigntor devant 
le quart degree paſſe. 
Et quant il ad fait 
fealty, il ad fait touts 
ſes ſervices, 


Sect. 138. 


nor or his heires he. 
fore the fourth degtet 
be paſt, &c. it ſeemet} 
that he ſhall. For hei 
not like as to this pur. 
poſe to tenant in frank. 
almoign ; for tenant i; 
frankalmoign by re. 
fon of his tenure ſhi!) 
do drvine ſervice for 
his lord, as is faid 
before, and this he i; 
charged to do by the 
law of holy church, 
and therefore he his ex. 
cuſed and diſcharged 
of fealty : but tenant in 
frankmariage ſhall nc 
no for his tenure ſuch 
ſervice, and if he doth 
not fealty, he ſhal not 
do any manner of cr. 
vice to his lord, neither 
ſpiritual nor temporal, 
which would be incon- 
venient, and againſt 
reaſon, that a man 
ſhall be tenant of an 
eſtate of inheritance to 
another, and yet the 
lord ſhall have no man- 
ner of ſervice of him. 
And ſo it ſecmes be 
ſhall do fealtie to his 
lord before the fourth 
degree be paſt. And 
when he hath done 
fealtic he hath done all 
his ſervices, 


hath beene fined and refined by an infinite number of grave and learned men, and by long expe- 
rience growne to ſuch a perfection, for the gouvernment of this realme, as the old rule may 
be juſtly verified of it, »cminem oportet efſe ſapientiorem lagibus: no man (out of his own private 


reaſon) ought to be wiſer than the law, which is the perfection of reaſon. 


Se. 


crown to exert this right of incumbering biſhops with penſions and corodies. Should the ſtudent wiſh for any particular in- 
formation concerning either, whether belonging to the king or to a common perſon, they not being peculiar to the former, 
the more ancient books mult be reſorted to; as thoſe of modern date, except biſhop Gibſon's Codex, either wholly paſs over 
the ſubject, or treat of it very ſlightly. See Fitz. N. B. 230. to 232. and title Corody in Fitzh. Abr. Bro. Abr. Aſh. Prompt. 
and the Index to Gibſ. Cod. 
(1) Come il ſemble. Land M. 
C7 Continuation of the note left unfiniſhed in 95. a. 
As to the deans of the new foundation, though the king nominates by letters patent, yet ſome, if not all, of the new deans of 
cathedral churches are now deemed preſentative and not donative, the practice being to preſent the letters patent to the bilhop 
for inſtitution and a mandate of inftallment. It hath indeed been a queſtion, whether they are donative or preſentative ; tor the 
underſtanding of which we ſhall ſhortly ſtate the principal facts, on which the caſe, ſo far as relates to the deanery of Gloacelter, 
depends. The new deaneries were erected by Henry the Eighth under powers given by act of parliament, which alſo autho- 
rized him to make ſtatutes for their regulation by /etters patent or writing under the great ſeal. In the charter for founding the 
deanery of Glouceſter, being one of the new foundation, the king reſerved the nomination of the deans to himſeh, and di- 
rected, that the deans and chapters ſhould be governed according to ſuch rules and ſtatutes as the king ſhould appoint by “ 
denture. The king afterwards by commiſſioners named for the purpoſe formed a body of ſtatutes, amongſt which one feq ute, 
that the king ſhould upon every vacancy nominate a dean by letters patent, and that he ſhould be preſented to the bithop, and 


being inſtituted by him ſhould be admitted by the chapter. The commiſſioners ſigned theſe ſtatutes; but they were _ 


knights-ſervice,It continued over males till 72venty-one, over females till Aixtecn or marriage. When it deter mined, if oe 
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Sect. 139. 


ND if an abbot 

holdeth of his 
lord in frankalmoign, 
and the abbot and co- 
vent under their com- 
mon ſeale alien the 
ſame tenements to a 


HIS caſe is worthy of 
t obſervation ; for 
hereby it appeareth, that al- 
beit the alienors held not by 
fealty nor any other terrenc 
ſervice, but onely by ſpiri- 
tuall ſervices and thoſe incer- 
taine, yet the alienee ſhall 31. E. 4. Ceffavit 22. 33. H. 6. 
hold by the certaine ſervice of 67. 21. E. 4. 11. 9. Co. 123, 


fealty, (and of this opinion TE 1.85 3. b.) 


2 T / un abbe tient 

de fon ſeignior 
en ſrankalmoigne, et 
ſabbe et le covent 
ſouth ſour common 
ſeale alien meſmes les 
tenements a un ſecu- 


ler home en fee fimple, ſecular man in fee ſim- is eee 2 with 

— 8 Our es in former autno- 
en ceo Cas le ſeculer ple, in this caſe the rities) for the law createth 
home ferra fealtie a le ſecular man ſhall do anew temporall ſervice out of 


the land to be done by the 
alience, wherewith the ab- 
bot was not formerly charged, 
for the ayoyding ot an incon- 
venience, /z., that the feof- 
fee ſhould doe no manner of 
ſervice, and conſequently that 
the land ſhould be holden of 
no man. Wherein it is to be 
remembred, that (as hath bin 
ſaid before) all the lands and 
tenements in England, in the 
hands of any ſubject, are hol- 
den of ſome lord or other, and 
that every tenant muſt do 
ſome inde of ſervice; and (Ante 1. 2, Inft, 501.) 


fealty to the lord ; be- 
cauſe he cannot hold 
of his lord in frank- 


almoigne. For if the 
lord ſhould not have 
fealtie of him, he 
ſhould have no man- 
ner of ſervice, which 
ſhould be inconveni- 
ent, where he 1s lord, 
and the tenements be 

that all lands and tenements 


luy. holden of him, 
are holden either mediately 


or immediately of the king, for originally all lands and tenements were derived from the 

crowne. And it is to be . that when the law createth any new tenure, it is the loweſt, 9. Co. 124, in Anth. Lowe's caſe, 

(viz, tenure in ſocage) and with the leaſt ſervice that can be done, and neereſt to the freedome 

of the former ſervice; as in this caſe a tenure in ſocage by fealty only is created by the law, 

which is the loweſt and leaſt ſervice the law can create, becauſe fealty is incident to every 

tenure except tenure in frankalmoigne, for if it ſhould create any other ſervice, it muſt create 

fealty alſo. And the law, according to equity and juſtice, giveth this fealty to the lord, of 

of whom the land was before holden in frankalmoigne. And laſtly, the law fo abhorreth an 

inconvenience, as that it createth out of the land a new ſervice tor avoyding thereof. It 42. AMT, Pl. 6. Britton 164, b. 

appeareth by our bookes, that a ſeigniory in frankalmoigne may be granted over, and conſe- | 
uently the tenant ſhall hold of the grantee by fealty only ; and therefore Britton ſaid well, 

— no ſervice could be demanded of a tenant in frankalmoigne, tant come les terres remaine ex 

les maines les feoffers. 


ſeignior; pour ceo que 
il ne poit tener de ſon 
ſeignior en frankal- 
noigne. Car þ te 
ſeignior ne doit aver 
de luy fealtie, donque 
il avera nul manner 
de ſervice, que ſerroit 
inconvenient, ou il eſt 
ſeignior, et le tene- 
ment eſt tenus de 


Seck. 140. 


7 TEM / home 
graunta a cel jour 
a un abbe, ou a un 


A if a man grant 

at this day to an 
abbot, or to a prior, 
lands or tenements in 


(MRluine per lata: 


ap- 


rute. Here it 
reth by the authority of 
ittleton, that this is a ſta- 


prior, terres ou te- 


tute, and yet the king alone 
nements en frankal- 


ſpeaketh, vix. & yp rex 
' in parliamento ſuo, Wc. ad in- 
Moigne, ceux p arolx flantiam Magnatum regni ſut 
conceſſit, providit & flatuit. 


(frankalmoigne) ſont - 
Ut 


under the great ſeal nor indented; and on account of this deviation both from the act of parliament and the commiſſion, they were 
conſidered as invalid, and powers were given by other acts to Mary and Elizabeth ſucceſſively to form other ſtatutes. However no- 
thing final being done under theſe powers, ſome of the ſtatutes framed by Henry the Eighth's commiſſioners, for want of others 
more regularly made, were adopted; but the particular ſtatute, which made the deanery preſentative, was never practiſed after 
the Reſtoration, and only in one inſtance before, the deans being conſtituted by mere grants from the crown. In this ſtate of 
things came the 6. Ann. c. 21. which eſtabliſhed ſuck of the ſtatutes of the cathedral and collegiate churches founded by Henry 
the Eighth, as kad been uſually received and | cy ger in the government of the ſame reſdectively fince the Refloration, and were not 
inconſiſtent with the conſtitution of the church of England or the laws of the land. But this act, made to remove doubts, 
created a very important one; which was, whether the a& confirmed the whole body of ſtatutes where ary of them had been 
practiſed ſince the Reſtoration, or only ſuch ſtatutes or parts of ſtatutes as had been individually received. Amongſt other 
caſes, which depended on the ſolution of this doubt, one was the mode of conſtituting the dean of Glouceſter ; for if receiving 
a part of Henry the Eighth's ſtatutes neceſſarily was followed with a confirmation of the whole, then the cathedral church of 
Glouceſter being under this predicament, it was become eſſential to conform to the particular ſtatute, which required a pre- 
ſentation of the dean to the biſhop, though that form had hitherto been diſregarded. It being of importance to bave this point 
ſettled, the crown in 1720 referred it to Sir Philip Yorke and Sir Robert Raymond the then attorney and ſolicitor-general, who 
were of opinion, that it was intended by the act of queen Anne to confirm the whole body of ſtatutes where any part had been 
received, and therefore that in the caſe of the particular deanery of Glouceſter a preſentation was become nec ; tough 

- . ey 


tenure was of a ſubje#, the heir might enter on the lord immediately; but if the king had the wardſhip, then the heir was 
not 


frankalmoigne, theſe 
words (frankalmoign) 
are voide ; for it is or- 


Lib 2. 


Vid. 3, Co. the Prince's eaſe, 


Cap. 6. 


But becauſe it is dominus rex 
in parliaments, Oc. conceſſit, 


it 18 as much in this caſe 


| (Pot 143. 2. Inſt. 500.) 


(being an ancient ſtatute) as 
domi nus rex authoritate 3 
menti conceſſit. Secon ly, it 
is (amongſt other acts of par- 
liament) entred into the par- 
liament roll, and theretore 
ſhall be intended to be or- 
dayned by the king, by the 
conſent of the lords and com- 
mons in that parliament aſ- 
ſembled. Thirdly, it is a 

nerall law, whereof the 


Fi s may take knowledge, 
* ore it is to be de- 
termined by them, whether 
it be a ſtatute or no. (1) Now 
for the divers formes of acts 


of parliament, you may read 
Gan bs the K caſe, ubi 


ſupr as 

Appel quia emp- 
fores ferrarum. This 
ſtatute is called ſo ; becauſe 
the ſtatute beginneth with 
theſe words, Quia emprores ter- 


rarum. 
Nul t altener, 


Sc. terres in fee ſimple 


de tener de luy meſme. 
This is juſtly inferred 
the ſtatute; but the 

letter of the ſtatute is, that 
Feoſfatus teneat terram illam de 
itali domino, C. So as 
by the authority of Littleton, 
he, that citeth a ſtatute, is 


not bound to recite the very 


13. E. 3. tit, Releaſe 33. 27. H. 
8. F. N. B. 211. J. : 


words thereof, ſo long as he 
miſſeth not of the fubſtance 
and neceffary conſequence 
thereupon ; and yet the ater 
way 1s to vouch the words of 
a law, as they be. 


Granta fer li- 


cence meſme les tene- 


ments, Oc. Here Little- 
ton ſpeaketh of a licence, or 
a diſpenſation within the ſaid 


ſtatute of ua emptores ter- 


rarum mentioneth no 
other ſtatute) which may 
be done by the king and all 
the lords immediate and me- 
diate, for it is a rule in law, 
alienatio, licet probibeatur, 
conſenſu tamen omainin, in 


Of Frankalmoigne. 


voides; pur ceo que il 
eft ordeine per leſta- 
tute, que eſt appelle 
quia emptores terra- 
rum (que leſtatut fuit 
fait anno 18 Ed. 1.) 
que nul poit aliener 
ne graunter terres 
ou tenements en fee 
fimple, a tener de luy 
meſme. Iſint ſi home 


ferfie de certame te- 


nements,queux il tient 
de fon ſeignior per 
vice de chroaler, et 
a cel jour il, &c. gran- 
ta per licence meſmes 
les tenements a un 
abbe, &c. en franke- 
almoigne, labbe tien- 
dra immediatment 
meſmes les tenements 
per ſervice de chiva- 
ler de meſine te ſcig- 
nigr de que ſon graun- 
tor tenoit, et ne tien- 
dra my de fon grantor 
en frankalmoigne, per 
cauſe de meſme leſta- 
tute. Mint que aul 
port tener en frankal- 
moigne, fi non que ſoit 
per title de preſerip- 
tion, ou per force de 
graunt fait a aſcun de 
ſes predeceſſors de- 
vant que meſme le ſla- 
tute fuit fait, Mes 
le roy poit doner ter- 
res ou tenements en 
fee fimple, a tener en 
frankalmoigne, ou 
outers ſervices ; 

car il eſt hors de cas 


del ęſtatute. 


Sect. T 40, 


dained by the ſtatute 
which is called quia 
emptores terrarum, 
(which was made any 
18. E. 1.) that none 
may alien nor grant 
lands or tenements in 
fee ſimple to hold of 
himſelfe. So that if x 
man ſeiſed of certain 
tenements, which be 
holdeth of his lord by 
knights ſervice, and at 
this day he, &c. grant- 
eth by licence the ſame 
tenements to an ab- 
bot, &c. in frankal- 
moigne, the abba 
ſhall hold immediately 
the tenements by 
knights ſervice of the 
ſame lord of whom 
his grantor held, ard 
ſhall not hold of his 
grantor in frankal- 
moigne, by reaſon of 
the ſame ſtatute. 99 
that none can hold in 
frankalmoigne, un- 
lefle it be by title of 
preſcription, or by 
force of a grant made 
to any of his prede- 
ceſſours before the 
ſame ſtatute was 
made: but the king 
may give lands or 
tenements in fee 
ſimple to hold in 
fankalmoigne, or by 
other ſervices ; for he 
is out of the caſe of 
that ſtatute. 


089+ 


they allowed the queſtion to be one of great doubt and difficulty. See Burn. Eccleſ. L. tit. Deans and Chapters. To this opinion 
was added the form of a preſentation ; and it is preſumed, that the deanery of Glouceſter hath ever fince been treated by the 
crown as preſentative. Probably too under the fame ſanction the example may have been foliowed in reſpect to ſuch otter 0! 
the new deaneries, as at the time of the act of queen Anne were in the tame circumitances z that is, had ſtatutes of doubtful 
authority from Henry the — ee or any of his ſucceſſors, ſome of which between the Reitoration and the act of Anne had 
been uſually practiſed, though not the particular one directing a preſentation of their deans. But whether this cont: uction 
of the act of Anne hath ever been judicially recognized, we cannot inform the reader. As to thoſe nezv deaneries, which had 
ſtatutes requiring a preſentation and uſually complied with after the Reſtoration, there cannot be the lealt doubt of 
their being legally 1 But if there are any ct the d deaneries, the rules and ſtatutes of whoſe churches are wholly 
filent as to preſentation, it is moſt likely that they always have been donative, and ſtill continue ſo; and we gueſs, that the 
church of Weſtminſter may fall under this defeription, it being collegiate and not for any other purpoſe ſubject to the jurifdic- 
tion of an — From this detail about appointing to deaneries of the new foundations, it ſeems that lord 
Coke was fully juſtified in ſtyling all of them dozative; for it is ſaid, that none of the charters for founding the xewy deavertts 
mention preſentation, and that the ſubſequent ſtatutes preſcribing it were equally liable to the objection of iz/ormaity as tho 
of the church of Glouceſter, and there was no act for eſtabliſhing them in lord Coke's time. On the other hand, b:thop Gib: 
fon might be equally warranted in calling all the ac deaneries native, if we except the collegiate church of Weft unn 
ſter; becauſe in 1713, when tne firff edition of his book on Ecclefialtical Law was publiſhed, they were become ſo by the opere, 
tion of the act of queen Anne. This diſtinction of tine did not ſtrike the biſhop, though a writer in general well informed auch 
much to be relied on, when he animadverted on thoſe, who like lord Coke denominated the nexv deanerics d native. 1. Ci 
Cod. 197.1 The continuation of this note on the old and new deaneries will be found in fel. 100. h. 2 
(1) This obſervation on general or publick ſta:utes points at favs important rules dittinguiſhing between them and e 
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not intitled to take poſſeſſion of the land without ſuing to the crown for livery, which was a preceſs both nice and expent'v*, 
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Lib. 2. Of Frankalmoigne. Sect. 141. 99 


quorum faworem probibita 45 poteft feeri, and quilibet poteft renunciare juri pro /e introducto: and 
the licence of lords immediate and mediate in this cafe ſhall enure to two intents, wiz. to a diſ- 

nſation both of the ſtatute of Quia emptore terrarum, and of the ſtatutes of mortmaine, as Lit- ,,, aq; pl, 0.4 = 
tleton here umplyeth ; becauſe their deedes ſhall be taken molt _— againſt themſelves (1). Pl. Com. goa. 503. Grendon's 
But it is a ſate and good policy in the king's licence to have a non ante alſo of the ſtatutes caſe. Vide 10. Co. 4 26. 31. & 
of mortmaine, and not only a non obfante of the ſtatute of Quia emptores terrarum, But it mp wr 686. 
appeareth by Littleton (which 1s a ſecret of law,) that there needeth not any non obflante by r 
the king ot the ſtatutes ot mortmaine, for the king ſhall not be intended to be miſconuſant of 
the law, and when he licenſeth expreſſely to alien an abbot, &c, which is in mortmaine, he 
needs not make any on obſtante of the ſtatutes of mortmaine, for it is apparent to be granted in 
mortmaine, and the King is the head of the law, and therefore præſumitur rex habere omnia 
jura in ſcrinio pectoris ſui, tor the maintenance of his grant to be good according to the law, for 
which cauſe ot purpole Littleton maketh no mention of any licence in mortmaine. D iſpen- 
ſatio eft malt probib:ti provida relaxatio, utilitate ſeu neceſſitate penſuta. 


Labbe tiendra, Sc. per ſervice chivaler. For although by the death of (Ante 55. b.) Lit, fol. 20. a. 
the abbot there is neither ward, mariage, nor reliefe due, yet he holdeth by knight's ſer- 
vice, albeit the lord cannot have the fruit of it; and if the abbot, with the conſent of the (2, Ro. Abt. 518.) S. R. 2. re- 


covent, alien the land over to a man and his heires, there is the ward, mariage, and reliefe (Ante | 8 4 5 
revived, But by preſcription (as it hath been ſaid) the ſucceſſor of an abbot may pay relie fe. Vie Lite. fol. 20. 


An abbot or prior, &c, that holdeth lands by knights ſervice, albeit he ought not in reſpect ot 
his profeſſion to ſerve in warre in proper perſon, yet muſt he find a ſufficient man, conveniently 
arrayed for the warre, to ſupply his place. And it he can find none, then muſt he pay eſcuage, 
&, tor his proteſſion doth not priviledge him, but that the king's ſervice in his warre net bo 
dune, that belongeth to his tenure, 
Nota (reader) ſince Littleton wrote, a man might either in his life time, or by his laſt will 
in writing [] give lands, tenements, &c. to any ſpirituall body politick, or corporate, to be [”] 1. & 2. Ph. & Mar. c. f. 
holden of himiclte in trankalmoigne, or by divine ſervice, as by the ſtatute of 1 & 2 Phil. & ich, S. & 9. Eliz, Dyer, fol. 
Mariz (which indured for twenty years) appeareth ; which ſtatute, ſince that time, hath beene *55 
tavourably and benignely expounded. 


Mut que nul poet tener en frankalmoigne, ſi non que ſoit per title de E 


preſcription, Sc. It is to be underſtood, that a man ſeiſed of lands may at this day 
gire the ſame to a biſhop, parſon, &c. and their ſucceſſors in frankalmoigne, by the conſent of 27. H. S. 2. E. 2. avowrie 185. 
the king, and the lords mediate and immediate, of whom the land is holden; for the rule is, 
gu/lbet poteft renunciare juri pro ſe introducto. 

do it an c<cleftaſticall perſon hold lands by fealty and certaine rent, the lord at this day may 
confirms [] his eſtate, to hold to him and his ſucceflors in frankalmoigne ; for the tormer [e] 4. E. 3. 21. 22. E. 3. 15. 
ſervices be extinct, and nothing is reſerved but that he holds of him, and fo he did betore, Op gs el hp Hs 


Mes le roy poet, &c. car il eft hors de caſe del ſtatute. 5 


It is cleere that the king is out of the caſe of the ſtatute; for the ſtatute is quod feoffatus 1? Co. 66. Magdalen Colledge 
tencat terram illam, Wc, de capitali domino feod!, Se, and this cannot be intended ot the king, _ 
who is ſuperior to all, and interiour to none, but where the king is bound by acts of parliament, 
and where not, de 114 Co. 66, Magdalen Colledye caſe. 


Sect. 141. 
Md nota que nul N D note that none F Orſpriſe del gran- e z ut, Meme 7. 14. ll. 3. 


. » , it. Diſclaim. Br. 33. 15. E. z. 
pait tener ter- * may hold lands or tor, ou de ſes heirs. cnfim. f. 25. Ul, J. b Temps 


res ou tenements en tenements in frankal- The tenure in frankal- E. f. garr. 90. 45. E. 3. 23. 47. 


. > . moiene is an incident to the H- 3. Sur. 99. 11. H. 4. 52. 14. 
J rangkalmoig ne, } orſ- moigne, but of the inheritable blood of the Has 10H. 7. 11. 28. Af; 
3 


n- 
2 * * . 18. k. . 18. 22. E. 3 18. 
priſe del grantor, ou grauntor, or of his tor, and cannot be transferred Cu ms eMC 


1 . nor forteited to any other, no 4. E. 2, avowry 201. 202, 19. E. 
de ſes heires. Et pur heires. And therefore een founderſhip of a J. ibid. 122+ 11, E. 3. ibid. 100. 


ceo il eft dit, que fi it is ſaid, that if there houſe of religion, (which is 3* #5 7- 33. H.3- Dyer 51, 


It fig ni. . F. N. B. 16. F. N. B. 213. e. 
ſoit feignior meſne be lord meſne and intended to be in frankal- , 214, C 


moigne, or homage anceſtrel 
et tenant, et le tenant tenant, and the tenant d e et of * 4. forman 


eft un abbe, que tient is an abbot, which enen, or the writ of 


contra 


or 7 ri vate itatutes.— According to the firfl, which relates to their ſeveral degrees of notoriety, the judges may and ought to take 
notice of public acts without pleading ; but private acts muſt be pleaded. But there are ſome exceptions to both parts of this 
Wwe. Ye Law of N Prius ed. of 1775. p. 222. and 1. Sid 209.— The ſecond rule 1nports a difference in the mode of trial; for the 
exiitence of a public act muſt be tried by the judges, who are to inform themſeives in the bet manner they can; but a private 
act may be put in iffue and ſhall be tried by the record. See Hal. Hiſt, C. L. 15. and Com. Dig. Parliament R. 5.—A third 
UfFerence, which hath been taken between a general and a particular act, is, that the latter will not bind rangers, though it 18 
withour a /aving of their rights. However well founded this laſt difference may be, it certainly is uſual in moders private 
acts to infert a ſpecial ſaving clauſe, explaining how far the rights of ſtrangers are intended to be affetted.—A /curth difference 
relates to rin ſtatutes in evidence to a jury; for it is ſaid, that a public att, printed by the king's printer or other perſon autho- 
rized by the crown. is good evidence to a jury ; but that of a private act, there muſt be either an exempliſication under the great! 
feal, or a cey ſerorn to be compared with the pariiament roll. Some authorities however do not correipond with this laſt dit - 
erence ; and others except out of it private acts concerning a whole county. See Vin Abr. Evidence A b. 1. Law of Niſi Pri. 
0. 1775. p. 225. 1. Stra. 446. It ſhould allo be remarked, that there is a difference between proving private acts to a jury, and 
proving them on the iffue of aul tiel record, which never goes to a jury; nothing leſs than an exemplification under the great ſeal 
being tufficient in the latter caſe, 2. Salk. 566. For theſe and other differences, between general and particular ſtatutes, ſee fur- 
ther in Vin. Abr. Statutes D. E. 2. 3. and Hatt. Treat. on Stat. cap. 2. p. 11. Though the book laſt cited is publiſhed with the 
maln of Sir Chiiſtopher Hatton, lord chancellor to queen Elizabeth, ſome doubt, whether he was really the author. Nicholl. 
Engl. Hiftor. Libr. ad. ed. 192. However it is at all events a treatiſe well worth conſulting. As to the different forms of ſta- 
tutes, beſides the Prince's caſe in 8. Co. ſee Pryn. on 4. Inſt. 13. Hal. Hiſt. Com. L. 13. Vin. Abr. Statutes A. Com. Dig. Parka- 
ment R. 3. and the Preface to Ruffhead's edit. of Stat. 


(1) Hur loid Coke explains the king's power of granting licences to alien in Mortmain, notwithſtanding the old ſtatutes 


dee ante 77. a. lt had a preference with teſpect to the cuſtody of the infant's body over every other ſpecies of _ 
Ee e 95 


againſt 


23 


Lib. 2. 


15. E. 3. confirm, 8. 


Vide 15. E. 4. 
(2. Ro. Abr. 447. contra. — Hob. 
130. Poſt 143. 213. b.) 


33. E. 3. tit. Annuity 52. 
3. All. Pl. 8. &c. 


Cap. 6. 


contra formam collationis, or 
any other incident to their in- 
heritable blood. But it is no 
incident inſeparable; for the 
lord may releaſe to the tenant 
in frankalmoigne, and then 
the tenure is extinct, and he 
ſhall hold of the lord para- 
mount by fealty, as in the 
caſe of Littleton, Sect. 139. 


Ou de ſes heires. 
Here (or) hath the ſenſe of 
(and); for a man cannot at 
this day grant lands in taile 
and reſerve a rent to his 
heires, and exclude the gran- 
tor himſelte; tor the heire 
cannot take any thing in the 
life of the anceſtor, neither 
can the heire take any thing b 


Of F rankalmoigne. 


de fon meſne en frank- 
almoigne, ſi le meſne 
devy ſans heire, don- 
gue le meſnaltie de- 
viendra par eſcheate 
al dit ſeignior para- 
mount, et labbe a- 
donque tient de luy 
immediate per fealtie 
tantum, et ferra a 
luy fealty; pur ceo 
que il ne putt. tener 
de luy en frankat- 


moigne, Cc. 


holdeth of his meſne 
in frankalmoigne, if 
the meſne die without 
heire, the meſnaltie 
ſhall come by eſchcate 
to the ſaid lord para- 
mont, and the abbot 
ſhall then hold imme— 
diately of him by 
fealty only, and ſhall 
do to him fealty ; be. 
cauſe he cannot hold 
of him ia frankal. 
moign, &c. 


deſcent, when the anceſtor himſelſe is ſecluded, But if a man had granted lands at the con. 

mon law to hold of his heires, theſe words (to hold of his heires) are void, and he ſhall old ©; 

the grantor as he held over, which he ſhould have done, it he had made no reſervation at a!!, 
And albeit Littleton faith, that no man can hold lands in frankalmoign but of the grant 


Sect. 142. 
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or his heires, yet might an abbot by aſſent of his covent, or a biſhop with aſſent of his chapter, 
and ſuch like, by licenſe as is aforeſaid, have given lands in frankalmoigne, to hold of them 
and their ſucceſſors; and as Littleton himſelte agreeth, the king may give land in trankal. 
moigne, in which cafe the land ſhall be holden of him, his hcires and ſucceflors, 


Et pur ceo eft dit; ſi ſoit ſeignior meſne et tenant, et le tenant eſt un 


abbe, &c. By this it appeareth, that if the ſeigniory be transferred by an act in law to 4 
ſtranger, and thereby the purity is altered, that the tenure in frankalmoigne is changed to 4 
tenure in ſocage by tealty, as well as it appeareth before when the ſeigniory or tenancy i 
granted to another, and the law in this cate alſo createth a new fealty, wherewitk the lard 
was not charged before. 


Donques le meſnaltie deviendra per eſcheat al dit ſeignior paramont, 
This new tenure, created by law, ſhall upon the eſcheate drowne the ſeigniory; for alwaie: 
the ſeignory neerer to the land drownes the ſeigniory that is more remote off: and yet the 


lord in this caſe, to whom the meſnalty is eſcheated, ſhall hold by the ſame ſervices that he held 
before the eſcheat. 


2. E. 4. 46. 
(2. Ro. Abr. 501. 513.) 
7. E. 4. 12. a. 


Sect. 142. 


OME de religion. T nota, que lou A ND note, that 
And yet this caſe ex- 


we. tiel home de reli- where ſuch man 
tendeth to all eccleſiaſticall . . f 32 n 
perſons, that hold in frank- gion tient ſes lene- of religion holds his 
almoigne, be ey ſecular or ments de ſon ſeignior tenements of his lord 
regular ton the meſne ought en franlalmoign, ſon in frankalmoigne, his 


to acquite all of them: tor F 5. : 
[4] Pl. Com. 306. b. in So, they be bound [a] to make ſe7gnzor eft tenus per lord is bound by the 


rington's caſe, or their found d . a 
praiers tor their tounder, an c him of 
33- H. 6.6. 39. fl. 6. 23. js heires; and in confdera- la ley de luy acguitter law to acquite 


Be tion of thoſe prayers, the de cheſcun manner de every manner of ſer— 


founder, &c. is bound to pay ſervice, que aſcun ſeig- vice, which any lord 
to the chiete lord all rents and / . '7 ſe 17 : I * e or 


land, as it appeareth by that voc aver ou deman- demand of him for the 
N : der de meſmes les ſame tenements; and 
De luy acquiter. . f 
tenements ; et fil ne if he doth not acquite 

luy 

0 


againſt ſuch alienations, on a principle, which makes the licence rather the waiver or remiſſion of a forfeiture, than a diſpen- 
ſation. Ihe licence being conſidered in the former way, it is attributing to the king no greater power as lord paramount, th an 
ſubjects, being meſne lords, may exerciſe in reſpect of the torteitures to which they are intitled on alienations in mortmain, Its 
words it is conſtruing the ſtatutes, ſo as not to bring the caſe of a licence within them; and conſequently di{penfation became 
unneceſſary. It ſhould alſo be remembered, that the King's power of granting ſuch licences ſeems recognized by a tatute . 
Edward the Third, See 18. E. 3. ſt. 3. c. 3. However the pretended power ot ſuſpending ſtatutes by regal authority, tho! 
conſent of parliament, being declared illegal at the Revolution; and it having been uſual to grant licences to alien n 
mortmain in a manner, which imported an exerciſe of ſuſpending or diſpenſing power, that is, with a ox ob/ante of the ſtatutes ot 
Mortmain and guia emptores; under theſe circumſtances a jealouly of any thing, in the lealt connected with an atlumption 5 
diſpenſing power, might have influenced many to have confounded ſuch licences with diſpenſation; and therefore it was deemed 
prudent to give them a parliamentary ſanction. See 7. and 8. W. 3. c. 37. It is obſervable, that the ſtatute made for w—_ 
purpoſe authorizes the king to grant mortmain-licences, without any regard to the perion of whom the lands were _— 


— 


ſhip, except only that of the father where the infant was his heir afparent ; even the mother being excluded. It intitle; 


the 
ord 
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s, mes him, but ſuffereth him ter is compounded of ag, 
Aa braid 1% : and the old verbe quietare, 


ſuffra luy deftr K di- to be diſtreyned, Kc. and fignifieth in law [5] to [6] Fleta lib. 2. ea. 44. Britton 
Jraine, Cc. donque i he ſhall have againſt diſcharge, or keepe in quiet, fol. 58. 59. Vide — this 
2 his lord : fand to ſee that the tenant be Sea, in briefe de Meſne. 
avera envers fon ſei- his lord a writ of -- 
; ately kept from any entries, 
gnior un briefe de meſne, and ſhall reco- or other moleſtation for any 


meſne, et recovera ver againſt him his da- manner of ſervice, iſſuing 


J q lt f out of the land to any lord, 
envers luy ſes am- mages an CONS Ot that is about the meſne. [e] [c] Viae SeR. 142. 540. 


> coltes de ſuit, &c. And hereof commeth [A] ac- [4] 8. E. 2. Corone 424. 20. E. 
mages L - fi ; : quitall, and quietws 4 2. Ibid. 232, Stanf, Pl. Corone 
ſon futt „Oc. N is) that he is diſcharged; and s 
he, that is diſcharged of a felony, &c. by judgement, is ſaid to be acquitted of the felony, 
acquietatus de felon'a ; and it he be drawne in queſtion againe, he may plead [e] auterfoits ac- ſe] 4. E. 3. 35. 17. E. 3. 44. 7- 
ne., And theretore if ſuch a tenant, as Littleton here ſpeaketh of, be diſtrained by any lord H. 3. 18. 34. H. 6. 47. 13 E. 4. 
paramount, the meſne (to keep the tenant quiet) may put his beaſts in the pownd, inſtead of 6. He B. 136. 9. Co. 110.111, 
the beaſts of the tenant. ” ann 

There be three kinds of acquitals. 1 An acquitall by Deed 2. An acquitall by preſerip- 3. E. 3- 14- 77- 5. E. 3. 11. 4. 
tion. 3- An acquitall by tenure: and by tenure foure manner of wayes. 1. By owelty of 3 39- & 7. 11. = 
ſervices, for ſervice acquits ſervice. 2. Tenure in trankalmoigne, whereof Littleton here N. B. 1 des. H. © a6. 
ſpeaketh. 3. Tenure in trankmariage. 4. Tenure by reaſon ot dower. 33. H. 6. 7. F. N. B. 135. m. 


De cheſcun manner de fervice. [ /] And yet not of ſervices onely, as homage, 4 3 H. 4.9. 28. E. 
fealty, rent workes, and other ſervices, but alſo of improvement of ſervices, as if he be di- ö 7 | 39: . 44 456141 
ſtreyned tor rehete, Aide pur file marier, aid: pur faire fitz ( hiwaler, e. Alfo tor ſuite ſervice to $% 3. 0. BB. 170 m. 17. E. 2. 
2 hundred. [g] But tor ſuit reall in reſpect of refiance within any hundred, leet, or turne, Meine. 8. E. 3. 49 


299 
the meſne ſhall make no acquitall, tor that is in reſpect of his perſon and reſiancy. [ A 3 alt ts 


Briefe de meſne. Breve de medio, a writ of meſne, fo called by reaſon of the the regiſter fol, and F. N. B. 

words of the writot meſne, which are, Unde idem A. qui medins eft inter C. et prefatum B. A, _ N * 2. ſect. 13. 
who is meſne between C. that is the lord paramount, and B. that is the tenant paravaile. * 2. Fieta Mm ,en- —— 
And note, that there be fix writs in law, that may be maintained, quia t/ct, before any 2. cap. 9. 3 
moleſtation, diſtreſſe, or impieading, as 1. A man may have his writ of ehe (whereot 
Littleton here ſpeakes) betore he be diſtreyned. 2. A wwarrantia cart, betore he be impleaded. 
3. Amonhraverunt, betore any diſtreſſe or vexation. 4. An, audita querela, betore any exe- 
cution ſued. 5. A curia claudenda, before any default of incloſure. 6. A ne injufte wexes, 
before any diſtreſſe or moleſtation, And theſe be called brevia anticipantia, writs of pre- 
VEentlon, 


Et recovera vers luy fes damag OS. It is to be knowne, that there be two ſeve- 
mall judgements in a writ ot meſne, one at the common law, another by the ſtatute of 
W. 2. ca. 9. At the common law he ſhall have judgment to recover his acquitall, and it he 
be diſtreyned or damnified, his damages and coſts: and the proceſſe at the common law 
was ſummons, attachment and diſtreſſe infinite, in the ſame county where the writ is 
brought, The judgement by the ſaid ſtatute of W. 2. is a torejudger of the meſnalty, and 
that in two ſeverall caſes, One upon proceſſe given by the ſaid ſtatute, %. Summons, at- 
tachment, and grand diſtreſſe, and if he commeth not, and the writ be returned, he ſhall be for- 
judged, The other caſe is, where the tenant recovereth his acquitall in a writ of meſne, it he 
be not acquited atterwards, he ſhall have a writ ot d4;/fringas ad acquietandum againit the 46. E. 3. 31. 18. E. 2. tit Meſne. 
fame meſne, and it he commeth not, he ſhall be torejudged by his default of the meſnality ; F. N. B. 136. 2. H. 4. 7. 17. E. 
az ſo if he commeth, and it be found againſt him by verdict, he ſhall be forejudged: but for- 5 _ formam Collat. 2. F 
indzer in that cafe is not given againſt his heire, tor that the ſtatute ſpeaketh onely of the “ 
metue, and not of his heires. And the judgment in caſe ot forjudgement is, quod T. (le 
rſt) amittat ſerwitia de A. (le tenant) de tenementis pradiftis, et quod omiſſo predifto J. pree- 

K. (le feignior paramount ) modo fit attendens et reſpondens per eadem ſerwitia per que T. tenuit. 

he ſaid ftatute, in caſe ot forjudgement, doth not bind a feme covert; and yet if ſuch a (Poſt 233 b.) 

Agement be given againſt a baron and feme, it is not void, but erroneous, and to be re- 3. E. 3. 41. tit. Meſne 18. 9. E. 
veried in a writ of error, And fo a forjudgement againit a tenant in taile ſhall binde 2: ibid. 67. 14. E 2. ibid. 70. 9. 
the iflue in taile in an avowry, untill he reverſeth it by error. If two joyntenants bring © 73- b. Doct, Hulley's caſe, 
a writ of meſne, and the one is ſummoned and ſevered, the other cannot forjudge the 

meſne; tor he ought to be attendant to the lord paramount, as the meſne was, and that (10. Co. 134.) 

Cannot he be alone. And fo it is if there be two joyntenants meſnes, and in a writ of 


meſne brought againſt them, one maketh default, and the other appeares, there can be no 
for ue der. 
. 2 
It 


&eclres, that they ſhall not be ſubje to any forfeiture. Before this laſt act the king's licence only prevented the forfeiture 
to himſelf; and if there was any meſne lord, he might take advantage of the mortmain ſtatutes notwithitanding the royal 
licence, See Fitzh. Nat. Br. 221. O. But the act of William ſeems to be expreſſed, ſo as to extend the operation of the king's 
licence, and to render it effectual univerſally, by preventing a forfeiture to other lords as well as to the king himielf. Another 
thing deſerving of notice is, that the ftature is quite ſilent as to the writ of ad quod damnum ; which anciently was thought an eſ- 
fential preliminary to the licence, in order that the king might know what prejudice would ariſe to himſelf or others from 
granting it, Firz\.erbert indeed tells us, that in his time it was become a common practice to purchaſe licences to alien 
m mortmain without ſuing an ad qued damuum, and inſtead of it to add to the patent, granting the licence, ſpecial words te 
fienify that it ſhould be good without any writ. But he adds, that it ſeems dubious, whether ſuch patents were good, if they 
tratd out to be prejudicial and diſadvantageous to the king or others. See Fitzh. N. B. 222. D. Whether ſince the ſtatute of 


William writs of ad quod damnum previous to licences from the crown to alienate in mortmain are neceſſary, may * con- 
ä eration; 


W. 2. ca. 9. Vide 8. Co. 134. 
Mary Shepley' s caſe, 


® Bracton lib. 2. fol. 84. Fleta 
lib. 2. cap. 43. 


— —ͤ— em 


lord to make a ſale of the marriage of the infant, ſubje&t only to the reltriftion of not diſparaging 3 and if the * 40 
u 


Lib 2. 


16. E. 3. Judgm. 117. 
(7. Co. 8. 6.) 


W. 2, ca, 9. 


©, E. 3. 23. F. N. B. 137. 
ract. Chak b, Brit? f. 58, 
b, Flet. li. 2. ca, 43- 


9. H. 
Carr. 
4. E. 2. Vouch. 245. 45- E. 3. 
43- 11. H. 4- 50. 4 H. 6. 26. 


Brit. fol. 170. a. 


Brac. fol, 78. Glanv, li. 9. ca, 
4. 5. 6. 


Cap. 7. Of Homage Aunceſtrell. Sect. 14, 


If the tenant be diſſeiſed, and the difſeiſor in a writ of meſne forjudge the meane, this guat 
not bind the diſſeiſee. And ſo if the meſne be difſeiſed, and a forjudgement is had againſt the 
diſſeiſor, this doth not bind the diſſeiſec; for the words of the ſaid ſtatute are, Dnando tenen, 
fine wy oy alterius quam medii attornare ſe poteſt capitali Domino. : 
But it the daughter, the ſonne being i» wexter ſa mere, be ſorjudged, it ſhall bind the fon thy 
is borne afterwards ; becauſe he had no right at the time of the torjudgment. And fo it the 
tenant enter in religion, and his heire forejudgeth the meſne, and then the anceſtor is deraiyn. 
ed, he ſhall be bound cauſa qua ſupra, It there be lord, prior meſne, and tenant, the meſbe 
cannot be forjudged; becauſe he alone can doe nothing to the prejudice or the ditherifou ot h;, 
church: and the like law is of a biſhop, parſon, and the like. 

No forjudgement can be, but when there is but one meane betweene the lord diſtreynine 
and the tenant ; becauſe the tenant, upon the torjudgement, cannot be attendant to the 1g; 
diſtreyning, in reſpect there is a meane between them, and ſo the ſaid ſtatute provideth tor ;, 
expreſle termes. 

ota, the plaintife, in a writ of meſne, may chuſe either proceſſe at the common la, gr 
upon the ſaid ſtatute of W. 2. Forjudgment is called forigudicatio, and he that is torejud- 
ged foris judicatus, And Bracton hath this writ, rex wicecomiti, Ec, et non permittas, guid A, 
—_— dominus feodi illius habeat cuftodiam haredis, quia incuria noftra foris judicatur de cuſcodia, 
. Fleta calleth it abjzdicationem, and thereupon commeth abjudicatus; tor he faith, J 


. oit 
proclamationem, c. fattam, abjudicetur medius de feodo et ſerwitio ſuo (1). 


CHAP. 7. Sect. 143. 
Homage Aunceſtrel. : 
ER title de pre- ENURE per ho- THAN by ho- 


ſeription en le mage anceſtrel eſt, mage aunceltrel is, 
tenancy, en le ſanke le lou un tenant tient ſa where a tenant holdeth 


tenant, et auxy en le terre de ſon ſeig- his land of his lord by 


ſelgnior en le ſanke le nior per homage, et homage, and the ſame 


H. 3. Vouch, 277. 47. H. 3. JEgnior. Here Littleton meſme le tenant et tenant and his aunceſ- 
99. Temps E. 1. Garr. 90. doth not define what homage 


aunceſtrell is, but putteth an ſe 1 aunceſtors, gue tours, whoſe heire he 18 
example in one caſe. For in heire il eſt, ont tenus have holden the fame 


the 146. Section, it appear- eſpe le terre del land of 1 
eth, that blood is not alwayes 5 n the ſame 


neceſſary on the lord's fide. In dit ſeignior et de and of his aunceſtors, 
this example here put, there ſes aunceſtors, que whoſe heire the lord 


mult be a double preſcription . . 2 
beck h diced oF ie hetre le ſeigniour is, time out of memo- 


and of the tenant, and there- eſt, de temps dont rie of man, by ho- 


fore I think there is little or nemorie ne court, mage, and have done 
no land at all at this day, hol- } 
den by homage aunceſtrel. per 1omage, et ont to them homage. 


And hereof it is ſayd, fait @ eux homage, And this is called 
Autant eft le ſeignior tenus a 


fon homage, come le homage a Et ceo eft appel ho- homage aunceſtrell, 
ſon ſeignior, forſque ſolement mage aunceſtrel, per by reaſon of the con- 


en reverence, And herewith . . _ 
agrecth In dun, K lars er cauſe de continuance, tinuance, which hath 


talis connexio per homagium que ad eſte, per title beene, by title of pre- 
inter dominum et tenentem, de preſcription, en ſeription, in the te— 


uo tantum debet dominus te- ; 1 8 
— quantum tenens domino, le tenancie en le nancie in the bloud ot 


preeter folam reverentiam. fanke le tenaunt, et the tenant, and allo 
Trait aluy garranty auxy en le ſeignio- in the ſeigniorie in 
rie 


ſideration; for which purpoſe it may be material to inquire, what the practice hath been —Since writing the former part ots 


note, we are well informed, 
of William. 


that writs of ad quod damnum have not been uſual on granting mortmain licences fince the Ratutr 


(1) There is not any thing in the xzth of Charles the Second, which in the leaſt varies the tenure in frantalmoignr, it eng 
expreſsly ſaved by the ſtatute, See 12. Cha. 2. c. 24. . 7. Indeed had the ſaving been omitted, we do not lee, how any of the 
other proviſions in the ſtatute could have affected this tenure ; and therefore it is preſumed, that the ſaving was merely the ch 
of an abundant caution. The ſtatute adds, that it ſhall not ſubject tenures in frankalmoigne to ary greater or o(/icr jr ie? 3-96 
what was intended to be guarded againſt by theſe latter words 1s not very obvious. 


CF Continuation of the note concerning the old and new deaneries, which was leſt unfiniſbed in ſel. 98. b. 
What we have hitherto obſerved, as to the manner of conſtituting the , and nexv deans, muſt be confined to England; thee 


of Wales and Ireland being under different circumſtances, and theretore reſerved for a ſeparate conſideration, 


Ot 


— 


fuſed the marriage tendered by the lord, or married after ſuch a tender and againſt the lord's content; in the former © © 


Lib 2. Of Homage Aunceſtrel. Sect. 144. 145. 


rie en le ſanke le ſeig- 
nior. Et tiel ſervice 
de homage anceſlrel 
traite a luy garran- 
tie, ceſtaſcavoir, que 
le ſcignior, que eft en 
vie et ad receive le 
homage de liel te- 
nant, doit garranter 
ſon tenant, quant il 
eft implede de la terre 
tenus de luy 2 lo- 


mage ancęſtrel. 


the blood of the lord. 
And ſuch ſervice of ho- 
mage anceſtrell draw- 
eth to it warrantie, 
that is to ſay, that the 
lord, which is living 
and hath received the 
homage of ſuch te- 
nant, ought to warrant 
his tenant, when he is 
impleaded of the land 
holden of him by ho- 
mage anceſtrel. 


101 


Hereby appeareth, what a re- 
verend re 7 the law hath to 
ancient inheritances continued Vide Britton ubi ſupra. 14. I. 
in 2 blood pw, lord and 1 25. 18. H, 6, 45 1 N 
of the tenant; for in this ex- . 9. © 4. 5. 9. U. 3. 
ample put, if the continu- 1 2 9 
ance bath not bin in the blodludl EIS 

of both ſides, no warrantie 

belongeth to homage ance- 

ſtrel; but if ancient cantinu- | 

ance hath been on both ſides, (F. N. B. 134. f) 

[ then ſuch homage an- 1 See the ſecond part of the la- 
ceſtrell draweth to it war. uutes vzon the 6th chapter of 
. ſo as ancient conti- nnn 

nued inheritance on both par- 

ties hath more priviledge and 
account in law, then inheri- 
tances lately, or within me- 
mory acquired. 


Poſt 384 a.) 


If the lord grant the ſervices of his tenant by homage anceſtrel, the tenant ſhall not be - H. 6. 2. b. per Newton. 
2 in a fer gue ſervitia to atturne, unleſſe the conuſee will grant in court to warrant 
the 


d unto him. 


If che tenant vouch by force of this warrantie in law, it is a good counterplea, that the 9 H. 3. voucher 277, 
tenant (or any one ot his anceſtors) receſſit de ſervitio ſuo & fecit ſerwitinm ſuam A. B. fine 
aliqua coaftione de ſua propria voluntate. 
Et ad recerve homage de liel tenant. [a] So as before homage received, the [-] 9. H. ; Voucher 275. Temp? 
tenant could not abſolutely bind the lord to warranty, and therefore of ancient time there lay E. 1. Gar. 90. 45. k. 3. 23. 


Ja writ de homagio capiendo, for the tenant againſt the lord, to _— him to receive his e Ces bb. 9. 04. 5 
age for the benefit of his warranty. Which writ you ſhall read in Br 
and the proceſſe, and manner of triall thereupon, and the ſame you ſhall finde in 47. II. 3. 


T auxy tiel ſervice per ho- 

mage aunceſirel traite a luy 
acquital. ſ. que le ſeignior doit ac- 
quiter le tenant envers touts au- 
ters ſeigniors paramont luy de cheſ- 
cun manner de ſervice. 


Trait a luy acquital. of acquitall ſomewhat hath bene fd in the chapter of 


Til eſt dit, que ſi 

tie tenant ſoit 
emplede per un præci- 
pe quod reddat, &c. 
et il vouche a garran- 
tre ſon ſeignior, que vi- 
ent ens per proces, et 
demanda del tenant 
que il ad de luy lier a 


SECT. 144. 


mage 


and 

2 th. 1. . Bad » ths a 
a&ton and [e] Britton, * 1. cap. 3. Bi:Qon lib. 2. fol 
J Britton fol. 172. 173. 47. H. 
3. garraiitie £9, 


ND alſo ſuch ſervice by ho- 


anceſtrell draweth to 


it acquittall, f. that the lord ought 
to acquite the tenant againſt all 
other lords paramont of him of 


every manner of ſervice. 


rankalmo! Zuc. 


Sect. 145. 


ND it is ſaid, that 

if ſuch tenant be 
impleaded by a præci- 
pe quod reddat, &c. and 
vouch to warrantic 
his lord, who com- 
meth in by proceſs, and 
demands of the tenant 


what he hath to binde 


Sed. 142. 2nd 840. 
(Antec 100.) 


[ N pracipe quod 
reddat. This is 
underſtood ot the king's 
writ directed to the ſherite 
of the county where the land 
lyeth, whereby the ſherite 
is authoriſed to command the 
tenant of the land to yeeld 
the ſame to the demandant; 
and of theſe words of the 
writ rc ipe quod reddat) 
the writ is ſo called. . 
0 


Of the four Welſh cathedrals, tue are without deans; or rather the dignities of biſhop and dean unite in the ſame perſon, 


the biſhop being deemed guafi decanus, and having, it is ſaid, both an epiſcopal throne and a decanal ſtall allotted to him in 
the choir. The cathedral churches of st. David's and Landaff are of this kind. St. Aſaph aud Bangor, the other two Welſh 
ctuedrals, have the dignity of dean diſtinct from that of biſhop ; but the patronage of both deaneries is in the reſpective 61- 
Pops they being neither elective by the chapter, nor donative by the crown. See Ect. Theſaur. ed. of 1742. and Will, Faro- 
cial, Anglic, 5 
In . — to Ireland, as we are informed, before the Reformation the deaneries of the cathedral churches there were elective 
by the reſpective chapters, under a conge lire from the crown, in much the ſame manner as the 0 Engliſh deaneries. But 
ſince the Iriſh act of the 2d of Elizabeth, which takes away the election of biſhops in Ireland and declares them wholly dona- 
tive by the king, and bath never been repealed as the Engliſh ſtatute of Edward the Sixth to the ſame effect was, the form of 
elefting to the old deaneries bath been alſo diſcontinued, and the king appoints to them by letters patent as to biſhopricks. 
his change, ſo far as regards the Iriſh old deaneries, net having yet had a parliamentary ſanction, its legality depends on a no- 
tion, that the patronage of deaneries as well as of biſhopricks was an ancient right of the crown, that the election by the chap- 
ter vas a mere ceremony, and that the ſtatute for putting an end to it in the caſe of the biſhopricks was a proviſion of caution 


— 


—— —A—AB— 


the infant was liable to the payment of a ſum equal 3 7 value of the marriage, that is, to the profit which = 


Lib. 2. 


of præcipe be of foure kindes, 


æcipe quod reddat, præcipe 
— faciat, præcipe "quod per- 


Poſt 139. b.) mittat, et præcipe quod non 
Neri. 159+ mittat, &c, as appeareth 
y the regiſter. 


Et il wouche a 


Cap. 7. Of Homage Aunceſtrel. Sect. 143. 


garranty, et il mon ſ- 
tre, comment il et ſes 
aunceſters, quel heire 
il eft, ount tenus ja 
terre del vouchee et de 


arrantie. Avoucher,Gn ſes auncęſters de temps 


tin vocatio, or advocatio) 1s 

a word of art, made of the 

4] Mir, cap. 5. ſect. 1. and g. verbe woco, and is in [4d] 
„ Ii. 5. fo. 380. 38 T. Brit. c. the - underſtanding of the 

75: ya 29" wy 4 common law, when the 
, tr tenant calleth another into 
Lamb, Expli. Verb. Adrocare. Je court that is bound to 
him to warrantie, that is, ei- 

ther to defend the right a- 

gainſt the demandant, or 

to yeeld him other land &c. 

in value, and extendeth to 

lands or tenements of an 

(Poſt 365. 389. Hob. 3. 28. Noy eſtate of freehold or inheri- 
131. 2, Ro. Abr, 738. tance, and not to any chat- 
tel real perſonall or mixt, 

ſaving only in caſe of a ward- 

ſhip granted with warranty 

(as ſhall be ſaid more at large 

in the chapter of warran- 

ties) for in the other caſes 

concerning chattels, the par- 

tie, it he hath a warrantie, 

ſhall not vouche, but have his 

action of covenant, it he hath 

a deed, or if it be by parol 

then an action upon his caſe, 

or an action of deceipt, as 

the caſe ſhall require, Now 

ſceing that one Latin, French, 
or Engliſh word, can have 
this particular fignification, 
therefore the common law- 
yer (that I may ſpeake once 
tor all) is driven, as the pro- 
feſſors of other liberall ſcien- 


ces uſe to doe, to uſe lignifi- . 


cant words framed by art, 
which are called wocabula ar- 
tis, though they be not pro 

to any language, He that 


(Cro, Jam. 307.) 


dont memorie ne 
curt; et ſi le ſcignior, 
que eft vouche, ne a- 
voit reſcerve pas ho- 
mage del tenant, ne 
daſcun de ſes aunce- 
ters, le ſeigntor (il 
vort) poit diſclaimer 
en le ſeigniorie, et 10. 
fint ouſte le tenant de 
ſon garrantie. Mes jt 
le ſeignior, que /, 
vouch, ad recerve ho- 
mage de le tenant, ou 
de aſcun de ſes aunce- 
ters, donques il ne 
diſclaimera, mes il 
et oblige per la ley de- 
garranter le tenant ; 
et donque ſi le tenant 
perd ſa terre en default 
del voucliee, il reco- 
vera en value envers 
le vouchee de terres 
et tenements, que le 
vouchee avoit al 
temps de le wou- 
cher, ou unques 
puis. 


him to warranty, and 
he ſheweth, how he 
and hisanceſtors, whoſe 
heire he is, have hol. 
den their land of the 
vouchee and of his 
anceſtors time out of 
minde of man; and if 
the lord, which i; 
vouched, hath not te. 
ceived homage of the 
tenant, nor of any of 
his anceſtors, the Jord 
(if he will) may dif 
claime in the ſeignio- 
ry, and ſo ouſte the te- 
nant of his warranty, 
But if the lord, who 
is vouched, hath receiv- 
ed homage of the te- 
nant, or of any of his 
anceſtors, then he ſhall 
not diſclaime, but hc 
is bound by the law 
to warrant the tenant; 
and then if the tenant 
loſeth his land in de- 
fault of the vouchee, 
he ſhall recover in va- 
lue againſt the vou- 
chee of the lands and 
tenements, which tic 
vouchee had at thc 
time of the vouchet, 
or any time after. 


voucheth is called the vouchor wocans, and he that is vouched is called vouchee warrants. 


[e] V. Reg. Jud. for all theſe ju- [e] The 


diciall writs. 


roces, whereby the vouchee 1s called, is a ſurmmoneas ad warrantizandum, Where: 


[f] V. Vet. N. B. 179. 186. 39. bon if the ſherife returneth that the vouchee is ſummoned, and he make default, then?“ 
3. 28. 14. H. 6. 7. 47. E. 3. LV] Magnum cape ad valentiam is awarded, when it he make default againe, then judgenen 
41. 3. H. 4. 4. 11. H. 4. 72. 45. is given againſt the tenant, and he over to have in value againſt the vouchee. It the v1 


E. 3 19. F. N. B. 134. 135 
(Poſt. 393. a.) 


chee doe appeare, and after make default, then pars, cape ad walentian is awarded, and it bt 
make default againe, then judgement as before. But if the ſherife returne, that the voce 


hath nothing, then after writs of alias and pluries, a writ of /equatrr ſich ſuo pericnlo (halt , 
awarded; and it the like returne be made, then ſhall the demandant have 9 again 
the tenant; but he ſhall not have judgement to recover in value, becauſe the vouchee. was ue. 
ver warned, and it appeareth, that he hath nothing. But in the grand cape ad valet a7, 
appeareth that he hath aſſets, and his making default atter ſummons is an implyed conteft u 


the warranty, And it is called a /equatur /ib ſuo periculo; becauſe the tenant fhall dle, l, 


and not one of neceſſity; and this notion, little conſonant as it may 
account of the o‘ Engliſh deaneries, is not only ſupported by 
dicially recognized and ated upon in the cale of the Iriſh vi 


appear to ſome of the facts we have ſtated in our hiftocical 


1. 12 


| es liace the reign of Elizabeth, but ſeems to have been 4 
oprick already cited from Croke James and other books. des 


ante 96. b. in the notes. Such, we are told, is the ſtate of the patronage of the Iriſh old deaneries in general; but it mult 
be added, that the right of the crown over one or tawo of them, which either are or are ſuppoſed to be under peculiar circum 
ſtances, is denied by the chapters. Suits on this ſubje& have been depending between the crown and the chapter of St. Patrick, 
one of the two cathedrals of the archbiſhoprick of Dublin; the crown claiming the deanery as a royal dovative, aud the cap” 
ter inſiſting that the dean is elefive by them on a conge d'clire, not from the king, but from the archbi/bop of Dublin, and that It 
is ſo in the true ſenſe of the word, and not in name only like our Engliſh deaneries of the old foundation. See in 17. F. 3-4© 
a caſe in which the deanery of York is pleaded to be eleQive in this form. One amongſt other grounds, on which the chapter 
are ſaid to defend their title, is, that the deanery was founded by an archbiſhop of Dublin. See War. Irel. by Harr. vol. 1. p. 32+ 
But it ſeems, that both this fact and the inference from it are denied on the part of the crown, We have alſo beard, the the 
chapter of Kildare, which is another of the Iriſh old deaneries, claim a right of electing their own dean in the ſame way. As 
to the Iri/ new deaneries, we are told that all of them are unqueſtionably royal donatives. The only one, about which on : 
: J 


lord might have made by the lale of it; in the latter cafe, the heir female paid the ſame ſum as for a refulal, but *s N 
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lund without any recompence in value, unleſſe he upon that writ can bring in the vouchee to 
warrant the land unto him: and if, at the /equatur /ub ſuo periculo, the tenant and the vouchee (Pot. $93.) 
make default, and the demandant hath judginent againſt the tenant, and after brings a ſire 
4cias to have execution, the tenant may have a <warrantia carte, and if he were im fade by 
a ſtranger, he may vouche againe ; but if he had judgment to recover in value, he ſhall never 
have a <varrantia carte, or vouche againe, for by this judgement to recover in value he hath 
benefit of the warrantie. And you ſhall finde in bookes a tecovery with a fingle voucher, and 
that is when there is but one voucher; and with a double voucher, and that is when the 
youchee voucheth over, and ſo a treble voucher, &c. Againe, you ſhall finde there alſo a 
ſoraine voucher, and that is, when the tenant, being impleaded within a particular juriſdiction, 
as in London or the like) voucheth one to warranty, and prayes that he may be fummoned in 
| other county out of the juriſdiction ot that court, his is called a foraine voucher, but Glouc. ca. x2. F. N. B. 6. c. 
might more aptly be called a voucher of a forainer de forinſecis vocatis ad warrantizandum, Note, 
that by the civill law every man is bound to warrant the thing that he ſelleth or con 4 
albeit there be no expreſſe warranty; but the common law bindeth him not, unleſſe there be 
a warranty, either in deed or in law for caveat emptor, as ſhall de ſaid more at large in the * * 1. Ro. Abr. 96. 
chapter of warrantie in the third booke. N. 900 


Le ſeignior ( fil voet) poet diſclaymer en le ſeigniorie. Diſclaimer, Brit. 174. 


diſclamare, is compounded of de and clamo, and ſignifierh utterly to renounce the ſeignorie. 
4] Note there be divers kinds of diſclaymer, that is to fay, a diſclaimer in the tenancie ; [4] 47. H. 3. Diſclaim. 35, 16. 


1 ; a diſclaymer in the ſeigniorie; whereof Li « 7.1. 20. E. a. tit. Nuper Ob. 
1 in the bloud; and * Zul f Littleton here putteth 1* F. N. B. 97: & 151; v 45» 
] But if the tenant in frankalmoigne bring a writ of meſne againſt his lord, the lord can- be. (Dear. Plae. 4 * 
not diſelayme in the ſeignorie ; becauſe he cannot hold of any man in frankalmoigne, but of [e 14. H. 3. tit. Dill B. 33. 
his donor and his heires. And fo note a diverſity between a tenure in frankalmoigne, whereby 
dirine ſervice is maintained, and homage anceſſrell which reſpecteth temporall ſervice, But 
if the lord will not diſelayme in the ſeigniory, in the cafe of homage anceſtrell, then albeit he 


hath not received homage, he ſhall warrant the land. 


Si le ſeignior que eſt vouche ad receive homage, &c. il ne diſclaymera. 

Therefore it is for the tenant, to the intent to ouſt the lord of his diſclaymer, in his 47. H. 3. Diſclaim. 38. Vide 
roucher to allege, that the lord hath taken homage ot him ; and it he alledge it not, and the ph te I . r. 
lord offer to — Phony the tenant may counterplead the ſame by acceptance of homage. And 292.) 73 37 a 
the reaſon that the lord cannot diſclayme in that caſe is ; for that he bach accepted his humble | 
and reverent acknowledgement, to become his man ot lite and member and terrene honour, and 
to be faithfu!l and loyall to him, for the tenements which he holds of him, and againſt the 


acceptance hereof the lord cannot diſclayme. 


Que il avoit al * del voucher. Hereby it appeareth, that the tenant ſhall 
nat de driven to recover in value only thoſe lands, which the lord had trom that anceſtor, which 
created the ſeigniory ; for that were in manner 71 tor that the ſeigniory mult be created 
before time of memory, and the firſt creation of the ſeigniory did not create the warranty, but 
the continuance of both fides time out of minde created the warranty, And that is the reaſon 
that a writ of annuity ſhall not [<] lye againit the heire by 1 ; becauſe it cannot be [<] 46. E. 3. 5. b. 10. E. 4. 10. 
knowne, whether he hath any land by deſcent from the ſaid anceſtor, that firſt granted the *: 29, H. b. 74- 37. H. 6. 19. 

. "a 9 0 . . a - ; 5. H. 7. F. N. B. 152. 
annuity, And here is a point worthy of obſervation, that in the caſe of homage anceſtrell, 
(which is a ſpecial warranty in law) by the authority ot Littleton, the lands generally, that the 
lord hath at the time of the voucher, ſhall be liable to execution in value, whether he hath 
them by deſcent or purchaſe. But in the caſe of an expreſſe warrantie the heire ſhall be charged 
but only tor ſuch lands as he hath by deſcent from the ſainc anceſtor, which created the war- 
ranty, 
Note, what privilege this ancient warranty (created by operation of law) hath more than the 28. E. 1. Vouch. 291. 9. Ed. 2. 
exprefle warranty. And ſo you may obſerve, that in this caſe firmior & potentior oft operatio War. Car. 20. 29. Fines 127. 
Ai quam diſpofitio hominis. ; 

Al t emps de voucher ou ungques puis. This is cvident and worthy of diligent 29. E. 3. 3. 18. E. 4. 1. 2. H. 
obſervation, </z, that the lands of the vouchee ſhall be liable to the warranty, that the vouchee 10. 23. E. 3. Recov, in valu. 3. 
hath at the time of the voucher ; for that the voucher is in lieu of an action, and in a <varran- ma 3. Vouch. 8g, 19. Ed. 3. 
tia aa the land, which the defendant hath at the time of the writ brought, ſhall be lyable ge. hay” r 
to the warranty. : 

Upon a 3 in debt, the peach | ſhall not have execution, but only of that [4] 2. H. 4.14. 42. E. 3. 1. 42. 
ld which the defendant had at the time of the judgment; for that the action was brought 4 DE” th 
in reſpect of the perſon, and not in reſpect of the land, But it an action of debt be — 73 Ro. Abr. 898, 71.893. 

again 

hath been any conteſt, is the deanery of Dromore, the collation of which was ſome years — claimed by the biſhop under 
— from king James the Firſt ; but the patent not being warranted by the king's letter, on which it paſſed, the crown 

41 bh 

We ſhall cloſe this note about the old and ze deaneries of cathedral and collegiate churches, with ſome general obſervations on 
the various modes of conſtituting them. From the inquiries we have made into the ſubjeR, it ſeems to us, that the right to ap- 
point ſuch deans and the mode muſt generally depend almoſt wholly upon charters uſage or as of parliament, and very little on 
arguments drawn from the nature of the office or from founderſbip, however common thoſe topicks may be. The former indeed 
can ſcarce have influence on any caſe, which may ariſe as to the appointment of deaneries. What is there in the nature of 
the office, which is inconſiſtent with its being elefive preſentative dinative or collative, or which renders either 
of thoſe modes ſo incongruous as to be contrary to any principle of our law? What is there in th? office, which importe, 
that the patronage hould neceſſarily be in the crown, mn it uſually is? The facts we have ſtated ſhew, that in England 

e deaneries are nominally elefive under the royal congè d'tlire, and the reſt really preſentative or donative by the crown ; and 
that the only two deancrics of the Welſh cathedrals are collative by biſhops. Nay, if it can be proved, that election under . 

| cong 


be male was charged the double value, which was called a forfeirureof marriage, — The gardian in chivalry was 
| no 
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againſt the heire, and he alieneth, hanging the writ, yet ſhall the land, which he had at th 
time of the original purchaſe, be charged; for that the action was brought againſt the heirs 
in reſpect of the land. (e] If a man be nonſuit, the land only, which he had at the time of the 
amerciament aſſeſſed, ſhall be charged, and not that which he had at the finding of the pledge: 
For the amerciament is not in reſpect of the land, but of his want of proſecution, which wa 
a default in his perſon, But the iſſues of a juror ſhall be levied upon the feoffee, albeit 

were not loſt betore the feoffment ; becauſe he was returned and ſworne in reſpect of the 10 


Lib. 2. 


6] 22. AN. pl. 32. 
Finch. L. 353+) 


32. E. 1. Voucher 292. 
(2. Ro. Abr. 771.) 


Vide Britton fol, 58. 110. 


(Doctr. Plac. 133.) 


[/] 45+ E. 3.7. 22. E. 4* 35, 


Vide Ject. 143 


14. H. 6. 12. 2. H. 6. o. 38. tranſlated, concurrentibus hiis 


4 


All. p. 22. 37. Af. 6. Co. 
73, &c, Deane and Chapter 
Norwich caſe. 


Note the diverſity. 


If a man give lands in fee with warran 


and binde certaine lands ſpecially to warranty, the 


the perſon of the feoffor is hereby bound, rad not the land, unleſſe he hath it at the time of 


the voucher, 


S ON feigniorie eft 
extindt, et le te- 
nant tiendra de ſeignior 
prochein paramount, 


Sc. Here two things are 
to be obſerved : firſt 4 by 
this diſclaymer in the ſei . 
niory, the ſeigniory 1s [ 
extiah in the rd 

Secondly, that after the 
diſclaymer the tenant ſhall 
hold of the next lo:d para- 
mount, by the ſame ſervices, 
as the meſne ſo diſclayming 
held before. 


Si un abbe ou prior 
ſoit vouch, Cc. un- 
core, Sc. uncore il ne 


2 diſclaymer, &c. 
ere it appeareth of the lords 
ſide, thatcontinuance of bloud 
is not neceſſary ; but yet there 
muſt be privity of ſucceſſion 
time out of minde in one poli- 
ticke body, for if that body 
be once diſſolved, though a 
new be founded of the ſame 
name, and all the poſſeſſions 
be granted to them, yet the 
homage anceſtrell is gone. 
But it a prior and covent be 


qua in jure requiruntur, to an 


abbot and covent, or to deane 


Sect. 146. 

T eſt aſcavorr, 

que en cheſcun 
cas ou le ſeignior poit 
diſclaimer en ſon ſei- 
gniorie per la ley, et 
de ceo voit diſclaimer 
en court de record, 
fon ſeignorie eſt ex- 
tinct, et le tenant ti- 
endra del ſeignior 
procheine paramont 
le ſeignior, que i int 
diſclaime. Mes ſi un 
abbe ou prior ſoit 
vouch per force de 
homage anceſtrel, &c, 
comment que il ne 
unque priſt homage, 
Sc. uncore il ne 
poit diſclaimer en tiel 
cas, ne en nul auter 
cas; car ils ne potent 
anienter ou deveſter 
choſe de fee, que ad 
eſte veſtue en lour 
meaſon. 


A D it is to be un. 
derſtood, that in 
every caſe where the 
lord may diſclaime 
in his ſeigniorie by 
the law, and of this 
he will diſclaime in 2 
court of record, bis 
ſeigniorie is extind, 
and the tenant fhall 
hold of the lord next 
paramount to the 
lord, which ſo diſclai- 
meth. But if an abbot 
or prior be vouched 
by force of homage 
anceſtrell, &c. albeit 
that he never tooke 
homage, &c. yet be 
cannot diſclaime in 
this caſe, nor in any 
other caſe; for they 
cannot take away or 
deveſt a thing in fee, 
which hath beene ve- 
ſted in their houſe. 


and chapter, there the homage anceſtrell remaines ; for though the name be changed, yet the 
body was never diſſolved, but in effect it remaineth ſtill, It the body politique were fo 
within time of memory, there canrſot be homage anceſtrell, for that continuance faileth, and 


though anceſtor is ever properly applyed to a naturall body, yet it is called homa 
litique, tor that it is anceſtrell of the tenants fide. 


when the tenure is of a body 


anceſtrell 


But on 


the other fide, an abbot or prior cannot hold by homage anceſtrell ; for as appeareth by Lit- 


tleton's examples, it muſt ever be anceſtrell ot the tenants fide, And where Littleton putteth 

his caſe of an abbot or prior, the ſame law is of a ung. deane, archdeacon, prebend, 

parſon, vicar, and the like. Another thing here to be obſerved is, that an abbot or prior 

cannot diſclaime, &c, for regularly it is true, quod meliorem conditionem eccleſie ſia factre 

poteſi prelatus, deteriorem nequaquam, and againe, eccleſie ſue conditionem melioren focer 

un! 

congs d elire from a biſbop, inſtead of one from the king, is an eſtabliſhed mode of appointing to any deanery in Ireland, we do 

not ſee any legal objection to it merely as a mode, however fingular it may be. The argument from founderſhip will alſo for 

the moſt part be found inconcluſive, Several of the Engliſh odd deaneries were certainly endowed by biſhops, either with their 

own private poſſeſſions, or by diſmembering thoſe of their reſpective ſees; and yet all are electide under a conge d'elire, not 

from 6bi/beps, but from the king. 1. Stillingfl. Eccleſ. Caf. 341. But ſhould a caſe ever happen, in which there is neither charter 

uſage nor fatute preſcribing a rule, then ſome general principle of law muſt be appealed to for a direction; and in ſuch a cale, 

wok 25 barely a poſlible one, founder/bip ſeems to be the true and indeed only criterion of the title to the patronage and right 
of conſtituting. 

It is — the reader will think, that we have dilated too much on the modes of conflitating deans of cathedral and collegiate 

TE but as there is little of Aged matter upon the ſubject in other books, this may excule us for detaining bim 0 

ong here. 

or the different inſtruments and other forms made uſe of in appointing deans both of ol and new chapters in England, fee 

2. Ought. Ord.— Note, that on promotion to a biſhoprick, deaneries, as well as other ſpiritual preferment, becoming void after 

conſecration, and in conſequence of it, the king being by prerogative intitled to the next turn, therefore in this particular in- 

ſtance the Engli/h deaneries of the o foundation are not even nominally elefiwve. 


—ñ— 


not accountable for the profits made of the infant's land during the wardſhip, but received them for his own private 2 
. meu, 


Lib.2. Of Homage Aunceſtrel. Sect. 147. 103 


ul fine con 7uſu, deteriorem non poſſunt fine conſenſu. And therefore an abbot, prior, biſhop, 40. E. 3 27. 5. E. 4. 1. 6. E. 
Jeane, archdeacon, prebend, parſon, vicar, or any other ſole corporation, that is ſeiſed iu 3 5%» 52. (7- Co. 10.11.) 
auter droit, cannot diſclaime; becauſe, as Littleton faith, they alone cannot deveſt any fee 
which is veſted in their houſe or church, For the wiſdome of the law would never all one 
ſole perſon, with the diſpoſition of the inheritance of his houſe or church, But an abbot, 
and prior had their covent, the biſhop his chapter, the parſon and vicar their patron and or- 
dinarie, and the like of other ſole corporations, without whoſe aſſent they could paſſe away no 


inheritance. 


Il ne potent anienter ou deveſter choſe de fee, Sc. Theſe 18 
hare certaine exceptions; for in a quo warranto, at the ſuit of the king, keel py wg ab- 6. E. z. 81, 52. 
bot, or prior, for franchiſes and liberties, if the biſhop, abbot, or prior, diſclaime in them, 
this ſhould binde their ſuccefſors. If an abbot or prior had acknowledged the action in a writ 
of annuitie, this ſhould have bound the ſucceſſour ; becauſe he cannot falſiſie it in an higher 
action, and there muſt be an end of ſuits, Expedit reipublice, ut fit finis litium. But it the 12 E. 3. 33. 16. E. 3. tit. Ab- 
«bbot levie a fine, or acknowledge the action in a præcipe guod reddat, the ſucceſſor ſhall be bot 13. 19. E. 3. tit, Abbot, 12. 


bound pro tempore, but he may have a writ of right, and recover the land. 1 : " 7 , 4 


Per force de homage anceſtrell, &c. Here (&«.) implyeth or by any other 2+ H. 4. 6. 34. All. F. 7. 14. 
warrantie [i], as by the reaſon, which our authour here yeeldeth, appeareth. E. 4. tit. Abbot. B. 8. E. 3. 28, 


12. H. 8. 7, 
Choſe de fee. [#] For if in an action of debt upon an obligation againſt an abbot, the ſl 12, H. 8. 7. 
abbot acknowledgeth the action, and dieth, the ſueceſſour ſhall not avoid execution, though oye on 


10. E. 4. 2. a. 21, H. 5. 20. 


the obligation was made without the aſſent of the covent; for he cannot falſiſie the recoverie 
in an higher action, et res Judicata pro weritate accipitur, and this is but a chattell. And ſo it 
is of a ſtatute or recogniſance, acknowledged by an abbot or prior. 


TEM i home, 

que tient ſon terre 
per homage anceſtrel, 
alien a un auter en 
fee, le alienee ferra 
homage a ſon ſeignior: 
mes il ne tient de 
fon ſeigntour per 
homage aunceſtrel ; 
pur ceo que le tenancie 
ne fuit continue en le 
ſanke de les aunce- 
ers lalienee ; ne la- 
lienee navera jammes 
garrantie de la terre 
de fon ſeignior ; pur 
ceo que le continuance 
del tenancie en le te- 
nant et aſon ſanke per 
lalienation eft diſconti- 


nue. Et ſic vide, gue fi 


le tenant, que tient la 
terre per homage an- 


ceſtrell de ſon ſeig- 


Sect. 147. 


LSO if a man, 
which holds his 

land by homage an- 
ceſtrel, alien to an- 
other in fee, the alienee 
ſhall doe homage to 
his lord: but he hold- 
eth not of his lord 
by homage anceſtrell; 
becauſe the tenancie 
was not continued in 
the bloud of the an- 
ceſtors of the alience ; 
neither ſhal the alienee 
have warrantie of the 
land of his lord; be- 
cauſe the continuance 
of the tenancie in the 
tenant and to his 
bloud by the aliena- 
tion is diſcontinued. 
And ſo ſee, that if the 
tenant, which holdeth 
his land of his lord 


LIEN a un 


auter en fee. For 
hereby the privity of the eſtate 
is altered, and the continuance 
of it in the bloud of the te- 
nant is diſſolved, But if the 
tenant maketh a leaſe for 
lite, or a gitt in taile, this is 
a continuance of the privitie 
and eſtate in the tenant in 
reſpect of the reverſion, that 
remaineth in him ; for the 
fee, whereof Littleton heere 
ſpeaketh, was not out of him. 
ut it the tenant maketh a 


feoffment in fee upon condi- (Poſt 202. a. 


tion, and dieth, his heire per- 
formeth the condition, and re- 
entreth, the h anceſtrell 
is deſtroyed in reſpe& of the 
interruption of the continu- 
ance of the privitie and eſtate ; 
and this caſe was put and 
not denied in the argument 
[m] of the caſe betweene 
the Lord Cromwell and An- 
drewes, Mich. 14. & 15. Eliz, 
which | myſelfe heard and ob- 
ſerved. As if ceffuy que w/e had 
made a feoſſment in fee upon 
condition, and entred for the 
condition broken, he ſhould 
have detained the land a- 


gainſt 


(m] . Mich. 14. K 15. Eliz. 


5. N. 7. 


ment, ſubject only to the bare maintenance of the infant, At leaſt it doth not appear in any work we have ſeen, what means 
were provided for enforcing the guardian out of the profits of the eſtate in wardſhip to ſupport and educate the infant in a 


ſtyle and manner ſuitable to his rank and fortune, —Laſtly, guardianſhip in chivalry, being deemed more an intereff 
for the benefit of the ward, was ſaleable and transferrable, like the _—_—_— ſubjects of 


profit of the guardian than a traf he cuſ- 
us the c 


property, to the belt bidder, and if not diſpoſed of was transmiſlible to the lord's perſonal repreſentatives. 


for the 


tody of the infant's perſon, as well as the care of his eſtate, might be devolved upon the moſt perfect. franger to the infant, 
one prompted by every pecuniary motive to abuſe the delicate and important truſt of education, without any ties of blood or 
regard to counteract the temptations of intereſt, or any ſufficient authority to reſtrain bim from yielding to their influence. 
This explication of the nature of wardſhip in chivalry, general as it is, may well excite a ſtrong idea of the horrid evils neceſſa- 
ily incident to it. On the firſt reflection it is natural to wonder, how it happened, that a | Furs of guardianſhip, ſo conſti- 
tuted on principles repugnant to the voice of nature, ſo founded in inhumanity, ſo retarding to the progreſs of ſcience and 
literature amongſt perſons of high birth and with great hereditary eſtates, and ſo ſeemingly replete with miſchiefs both public 
and private, ſhould, in a country diſtinguiſhed for continual ſtruggles to preſerve the valuable and to annihilate the oppreſſive 
parts of its conſtitution, be patiently endured for ſeveral centuries after the Conqueſt, and even remain unreformed by any 
effeftual checks to ſoften its rigour, till it was wholly taken away at the Reſtoration, Perhaps however on further con idera- 
don of the ſubjeR, the wonder may in ſome meaſure ceaſe ; for he facility of evading guardianſhip in chivalry, which —_ 

| 585 | ay 


Lib. 2. Cap. 7. Of Homage Aunceſtrel. Sect. 148. 
ainſt the feoffces for ever; 33 4 | | 

(F. N. B. 135.) dor that the eſtate and pri vitie Ne 2 A 8 bY ROM 1858 anceſtrell 

| was for the time taken out of ent que 1 repriſi e- alieneth in fee, though 


the feoffees, and thereby diſ- ſtate de /alieneearrere he taketh an eſtate a. 
ſolved for ever, But if the 


land were recovered againſt en fee, il tient la terre gaine of tne alienee in 


the tenant upon a faint title, P27 homage, mes ne- fee, yet he holds the 
and the tcnant recover the 


rn per homage aun- land by homage, but not 
higher nature, there the ho- ceſtrell. by homage anceſtrell. 
mage anceſtrell remaines ; for the right was a ſufficient meane ſor the continuance, So it 15, if 
[-] 3. E. z. per Cantrel, he had reverſed it in a writ of error, [-] It the alienee be impleaded in Littleton's cafe, ard 
vouche the alienor that held by homage anceſtrell, albeit he commeth in by fiction cr bur 9 
many purpoſes in privitie of his former eſtate, yet to this purpoſe he cannot come in as tenan; 
by homage anceſtrell ; becauſe of the diſcontinuance of the eſtate and privitic, and, as Little 
IAEA os & ton ſaith, the tenancie was not continued in the bloud, [e] And Britton faith, et come 9/44 
Le] Bri LE nequedent ſoit wouche per homage, et le ſeigniour tende de averrer, que le tenement, dount it oucl,, 
uit tranflate hors del ſanke del primer purchaſer, per ſeofſment ou per aſcun auler tranſlation, en ., 
caſe ſoit le tenant charger de voucher fon feofſor on ſes heires, 


ah. E. 3. 20. 11. H. * Comment que tl repri/t eftate del alienee en fee, Se. For the cauſe aforcſud 
2.74 E.. 3 2 he 


89 * 11 54 eG. 16. E. 3 in reſpect of the interruption of the privitie and continuance of the eſtate. And herewith 4. 
Voucher 87. 15. F. 3. 30. 44+ grecth our bookes in catcs of warranties in deed, or warranties in law. See more of this in the 
k. 3. Litt. fol. 165+ chapter of warranties, 


| Sect. 148. 
IN E ferra 7 TEM il eft dit, que fi LSO it is ſaid, that if: 


- Y homage al home tient ſa terre man holds his land 
fitZ. it A. hold- de ſon ſeignior per ho- of his lord by homax 


eth of B. as ot the . — 8 
; nn, fealty,et ilad fait and fealty, and he hath 


whereof B. is ſeiſed /10mage et fealty a ſon done homage and fealty to 


in raile ; B. diſconti- ſoignior, et le ſeignior his lord, and the lord 
nueththceitatetaile, / 5 1 fe > * 


and taketh backe an ad iſſue fils, et de vy, ct le hath iſſue aA fon and dies 


1 * 7 


citar in ſe ſimple; ſeigniory diſcendiſt à le and the ſeigniorie diſcend- 
- COUL homage TO K . "a ? . . 
k. B. diech fcifed, fits, en ceo cas le te- eth to the ſonne, in this 


the iſſue in taile en- nunt, que fiſt homage al caſe the tenant, which did 


treth 3 A. thall co pere, ue ferra homage cl homage to the father, ſhall 
homage againe to © 


the here in taile of Ats; pur CEO que,quantun not doe homage to the 


(Pot 343. 4.) ee ad fait un ſoits ſonne; becauſe that, when a 
mitted to the eitate f . . X 1 
1 raile, and the ſtate homage a fon ſeigntor, tenant hath once Cone 
in tee, that his fa» 10 t excuſe pur terme de homage to the lord, he 13 
ther had, in reſpect {2 vie de faire homage a excuſed for terme of his 
whereot the homage 1 


is done, is vaniſhed, Aſcus auter heire del life to doe homage to any 


| and the heire in ſergnzor, Mes uncore il other heire of the lord. 
taile is in ot a new 


| citate, in reſpect ferra fealtie al fits et But yet he ſhall doe fealtie 


— E — — —_— 


| whereof he ought /erre le ſeignior, co= to the ſonne and heire of 
I! 2 ; OY f 1 ment que il fiſt fealty a the lord, although he did 
ll. Qritton 175. 176. * af . . . . 

x * 5 gularly it is true, fon pere. tealtic to his father. 

which Littleton faith, that when a tenant hath done once homage to his lord, he is excuſed 


for terme ot his lite to make homage to any other heires of the lord. But he ſhall doe ſcaltie to 
his ſonne, albcit he hath done tealtic to the father. 


A 
| Heck. 
only be on a deſcent, way account both for its being ſo long ſubmitted to, and for its producing conſequences tefs exten 
yernicions than ſeem almoſt neceſſarily incident to it. Various modes of preventing the deſcent were practiſed, One was ent olf- 
ing the heir 1a the anceſtot's life time; and another was enfeoffing ſtrangers on condition to pay a ſum, far exceeding the vi- 
zue of the land, ata time ſo fixed as to corteſpond with the heir's coming of age, who might then enter for breach of the conch— 
tion. See ſtat. Marlebridge 52. Hen, c. 6. and 2. Init. 109. When theſe modes were declared to be fraudulent, and therefor? 
checked by the ſtatute of Marlebridge, a third, {till more fit to attain the ſame end, ſucceeded ; tor u/es and truſts bring in— 
vented, and guardianſhip in chivalry being only of /egal eſtates, it became the faſhion to make feottments to uits, 4 
| well for preventing wardthip, as for avoiding reliets and torfeitures, and indirectly exerciſing the power of deviſing ; and thus 
| | the heir taking only the ule of the land on a delcent inſtead of becoming /zgal tenant, he of courſe efcaped being in wardſhip. 
This evation continued in practice till 4. Hen. 7, when the legiſlature thought proper once more to intert-re in favour of the 
| turd, and made the heir of cefluy gue uſe equally liable to wardſhip in chivalry with the heir of one dying ſeiſed of the Agal eltate- 
»2C 4. Hen. 17, c. 17. Ante $4. b. and 2. Inſt. 110. Indeed for ſome time after 4. Hen. 7. there ſeem to have been no other means 
$ ot preventing wardthip in chivalry, than the anceſtor's making a leaſe for hfe with remainder to his herr apparent in fee. 
Bot this protection of wardſhip in chivalry was ſoon followed by a great diminution of its profits; for, in the ſucceedin; 
rein, the ſtatutes of wills gave the power of deviting ſo as to deprive the lord of the wardſhip in #2vo thirds of the land holced 
by suites ler Vice z in hich Contracted Rate this odigus ſpecies of guardianſhip was ſuffered to languiſh, till it _— ; 

aboltts 


— — <= — 
. 4 


Lib. 2. 


TEM / le ſcignior, a- 
pres le homage a (uy 
fait per ſon tenant, grant 
le ſervice de ſon tenant 
per le fait a un auler 
en fee, et le tenant at- 
turna, Cc. donque le te- 
ant ne ſerra my compel 
ds faire homage. Mes 11 
wrra fealty, coment que 
11 fiſt feultie devant a le 
graurter; car Jealtie 7 
incident a cheſcun at- 
turnement del tenant, 
quant le ſcigniorie eſt 
graunt, Mes fi aſcun 
home ſoit ſciſie dun man- 
nor, et unauter home tient 
de luy Ia terre come del 
mannor avantdit per lo- 
nage, le quel tenant ad 
fait hamage a ſon ſeignior 
que eſt ſeiſie del mannor, fi 
apres un eſtrange port 
Præcipe quod reddat en- 
vers le ſeignior del man nor, 
et recovera le mannor eu- 
vers lay, et ſuft executi— 
on, en ceſt caſo le tenant 
ferra auterfoits bomage 
aceluy,querecovera le ma- 
nor, coment que il fiſt ho- 
mage devant; pur ceo que 
leſtat celuy, que recetvott 
le primer homage, eft do- 
feate per le recovery, et ne 
girra en le bouche le te- 
nant a fauxer ou defea- 
ter le recoverie, que ſuit 
envers fon ſeignior. Et 
lic vide diverſitatem er: 


Of Homage Aunceſtrel. 


Sect. 149. 
A450 if the lord, after 


the homage done 
unto hin by the tenant, 
grant the ſervice of his 
tenant by deed to an- 
other in fee, and the te- 
nant atturneth, &c. the te- 
nant ſhall not be com- 
pelled to doe homage. But 
he ſhall doe fealty, altho' 
he did fealty before to the 
grantor ; for tealty is inci- 
dent to every atturnment 
of the tenant, when the 
ſeigniory is granted. But 
if any man be ſeiſed of a 
mannor, and another holds 
of him the land, as of the 
mannor aforeſaid by ho- 
mage, which tenant hath 
done homage to his lord 
who is ſeiſed of the man- 
nor, if afterwards a ſtran- 
ger bringeth a Præcipe quod 
reddat againſt the lord of 


the mannor, and recover- 


eth the mannor againſt 
him, and ſues execution, 
in this caſe the tenant ſhal 
againe doe homage to him, 
which recovered the man- 


nor, although he had done 


homage before; becauſe 
the eſtate of him, which 
received the firſt homage, 
is defeated by the reco- 
very, and it ſhall not lye in 
the power of the tenant 
to falſiſie or defeat the re- 
covery, which was againſt 
his lord. And ſo fee a 


Sect. 149. 


104 


1 TEM 4 Je Britton 176. 


ſeignior, &c. 
grant le ſervice 
de fon tenant 
per fait, &c. 
Note a diverſitie, 
when the lord a- 
lieneth the ſeignio- 
rie, and when the 
tenant alieneth the 
tenancy ; for when 
the tenant hath 
done homage, and 
the ſeigniory is 
transferred to an- 
other, either by the 
act of the party as a- 
lienation, or by act 
in law as delcent, 
yet the tenant ſhall 
not erate homage, 
as he ſhall do teal- 
ty; but when the 
tenant doth ho- 
mage, and alieneth 
the tenancy, there 
is a new tenant, 
which never did ho- 
mage, and there- 
tore he ought to doc 
homage to the lord, 
albeit his alicnor 
had done it betore. 
And it is to be ob- 
ſerved, that none 
ſhall doe“ humage, 
but the tenant of 
the land to the 
lords of whom it is 
holden ; and there- 
fore it homage be 
duc to be done by 
the tenant, it the 
tenant alieneth the 
land to another, the 
alienor cannot be 
compelled to doe 
homage. 


Attorne,&c. 


13. E. 1. tit. Per que ſervitia, 
22. & tir. Gar. 91. (S. Co. 102.) 


* S. E. 4 27. b. 


Here by (&&%c.) is 


to be underſtood, 
that albeit he pay 
his rent, performe 
his annual ſervices, 


and doe fealtie, 
which 


aboliſhed by the famous ſtatute of Charles the Second, together with the other oppreſſive appendages of military tenures. a. 
Inſt. 110, 11: The curious reader may lee further on this ſubject in Smith's Commonwealth, Engl. ed. b. 3. cap. g. Staundt. 
Prierog. 4. Inſt. 183. Ley on Wards and Liv. & ante pallim in the chapter of Knight's ſervice and the books there cited, the 
titles Garde and Guardian in the Abridgments Crompt. Juriſd. of Co. 112. a. to 125. and Mad. Excheq. fol. ed. 222.,—(12) Many 
of our books, eſpecially ſome of modern date, are very indiſcriminate, when they mention guardianſhip by nature. Sometimes 
the father is ſty led guardian by nature of his ketr apparent for the time in general terms, ſuch as at firſt appear to intimate, that 
by our law no other anceſtor, except the father, not even the mother, is intitled to the guardianſhip in that right; and accord- 
mgly lord chief baron Comyns makes this inference from the language of the books, though as we conceive too haſtily, See 
Com. Dig. Gardian C. 4. Co. 38. a. 6. Co. 22. b. there cited · At other times we are told, that, the father being dead, the mother 
may have a writ of treſpaſs guare conſanguineum et heredem cefit ; which imports, that ſhe may alſo be guardian by nature of her 
heir apparent. But then the filence in one book as to other anceſtors, and the expreſs excluſion of the grandfather in another 
bouk without the nec*Nary explanation, fend to an opinion, that all anceſtors, except the father and mother, are really excluded. 


Ant: 


Lib. 2. Cap. 7. Of Homage Aunceſtrel. Sect. 1 50. 


_ * 24 1 _ ceo caſe, lou home diverſitie in this caſe, 
yet ho e ſhall not doe. a OR" 
Mes ff aſtun home vient a te ſeigniorie where a man commeth 


. — 
Nor, Sc. Here it appear- date 7 oy” e 1. ere he 


ech, that the caſe of the reco- per graunt al ſeigni- commeth to the ſame 


very of the ſeignione differ- OY tes b diſcent OT grant. 
er from the — of * n 
the lord, which is his owne act, or the defcent of the ſeigniory to the heire, which is an 28 

Vide Seft. 351. 33. E. 3. A- in law. And the reaſon of this diverſitie is, for that by the recovery the ſtate of him, that 

0 vowrie 255. 37+ H. 6. Na received the homage, is defeated ; for it ſhall not lie in the mouth of the tenant to falſific, or to 

— a "2s Ht. 8. Dyer 41. fruſtrate or defeat the recovery, which was againſt his lord of the mannor or ſeigntory, fur 

| r that the tenant had nothing therein, and every man by law ought to meddle in ſuch caſe; 

| with that, which belongeth unto him, which is worthy of obſervation concerning tallitying 
of recoveries. | 

Note that to falſifie, in legall underſtanding, is to prove falſe, thatis, to avoyd, or as Lit. 

fi] 7-H. 8. cap. 4+ tleton here faith, to defeat, in Latine falſare, ſen alſificare, [i] falſum facere, 

But fince Littleton wrote, it is recited by act of parliament, that whereas divers, &c, hare 
ſuffered recoveries againſt them of divers mannors, &. for the performance of their wills 
for the ſuretie of their wives joyntures, &c. and the recoverors had no remedy to compell the 
freeholders and tenants, &c. to attourne unto them, nor could by order of law attaine to the 
rents, ſervices, &c. that act doth give the recoverors power to diſtreyne and avow ; where. 
upon many have thought, that this doth unpugne Littleton's caſe of the recovery. But 4%. 
tinguendum eft, Littleton intendeth his caſe, either upon a recovery by title, (tor he faith, 
that the ſtate of the tenant in the recovery is defeated) or without any conſent upon pretence 
of title, which is all one; for the tenant cannot falſiſie, and the lord ſhould avow as one that 

el 39. H. 6. 22. 37. H. 6. 38, came in of a former title. And Littleton hath good authority in law to warrant [a] his qi. 

35. H. 6. 3% nion, and the ſtatute of 7. H. 8. extendeth to common recoveries had by conſent and agree- 
ment, as appeareth by the act itſelfe, which then was, and yet is a common afluraace and 
conveyance, whereof the law taketh notice, and whereupon (as appeareth by the act) an uſe 
might be limited. So as it is apparant, that ſuch recoverors came in meerely under the ſtate 
of the lord, &c. and had no remedy (as the ſtatute ſaith) to compell the frecholders and tenant; 
to attourne, and without atwurnement could neither diſtreyne nor avow. Wherefore this ſa- 
tute gave recoverors remedy to diſtreyne, anda forme to avow and juſtiſie, which they had not 
before, as it appeareth by the Doctor and Student, who lived at that time. The bodie of the 
act is, That yo pts = may diftreyne and make avowrie, &c. as thoſe perſons, againſt wvhomtly 
— g is, ſhould have done, Sc. if the ſame recovery had not been had, and have like re- 
Meade, Cc. . 

28, H. 9, Dyer 47. It a man had made a leaſe for yeares to begin at Michaelmas, reſerving a rent; and beſote 
Michaelmas he had ſuffered a common recovery, the recoveror ſhould diſtreyne for that rent, 
which the leſſor before the recovery could not, But if the recovery had not beene had, then 

(Poſt 215, 4. 321, a.) he might have diſtreyned, and ſo it is within the ſtatute, But if a fre had beene levied of 1 
mannor, and before attournment the conuſee had ſuffered a common recovery, the recoveror 
ſhould not diſtreyne, &c, becauſe the conuſee, againſt whom the recovery was had, could not. 

But this act extended onely to diſtreſſes and avowries tor rents, ſervices, and cuſtomes, and 
gave alſo a forme of a quare impedit. But upon this ſtatute it was holden, that the recoreror 
could not have an action of debt againſt the leflee for yeares, nor an action of waſt againſt te. 
nant for life or yeares ; and theretore remedy was provided in theſe caſes, by the ſtatute oi 

21, II. 8. cap. 25, 21. H. 8. 


— ww — — a— — 


Sect. 150. 


FTENT a fon ſeig- FTEM i un te- ALSO if a tenant, 


niour. "The tenant naxt, que doit which ought by 


ought to ſecke the lord to ßer ſon tenure faire his tenure to doe his 
doe him homage, if the lord Eo h | =l 
be within Eng and; for this 4 fon ſeignior 9 lord homage, co 

ſervice is perſonall as well of nage, vient a ſou meth to his lord, and 
the lord's fide, as of the te- 


nant's ſide, tor law requi- fergniar a 0 dit a ſaith unto him, Sir, 1 


Ante 84. b. 6. Co. 23. b. However in another place we find, that no ſach opinion was intended to be conveyed ; and we are in. 
formed, that the grandfather and other anceſtors may be guardians by nature of their beirs apparent, as well as the father and 
mother; tho' being liable to be poſtponed to others, where the father is not, both they and the mother have a title diſtingui 
from /is in point of inferiority. 3. Co. 38. a. Further ſome modern books do not confine guardianſhip by nature to der g. 
rent, but denominate the father and mother the natural guardians of all their children; and ſometimes even the parents 
illegitimate iſſue ſeem to have been treated as their natural guardians. 1. Veſ. 158. 2. Atk. 15. 70. 9. Mod. 117. Sometimes 
alſo the guardianſhip of female children under 16, as given to the father and mother by the ſtatute of Philip and Mary, 1s 
to be jure nature. 4. & 5. Phil. & Mar. c. 8. and 3. Co. 38. b. This various and indefinite manner of expreſſion concerning 
guarGientbly by nature muſt create the moſ diſtreſſing confuſion in the minds of ſtudents; and for their benefit therefore, ve 
thall attempt to reſcue the ſubjeR from a part of the obſcurity in which it is involved, by offering ſome few diſtinctions calcu- 
lated to reconcile the ſeeming contrariety of the books, ſo far as they are capable of being made conſiſtent with — 
* 0 9 


DSS ESITEDY SE ne we WYo 


zel - 


lay, firs fjeo doy a 
wous faire homage 

ur les tenements 
que jea teigne de vous, 
et jeo ſue icy priſt 4 
wous faire homage pur 
meſmes les tenements ; 
fur gue jeo vous pry, 
que ore Ceo vorles re- 
ceiver de moy. 


Lib.2. Cf Homage Aunceſtrel. 


ought to doe homage 
unto you for the te- 
nements which I hold 
of you, and I am here 
ready to doe homage 
to you for the ſame te- 
nements; and there- 
fore I pray you, that 
you would now receive 
the ſame from me. 


Sect, 151,182. 


reth order and decency, And 
therefore Bracton ſaith, et i- B 


endum, quod ille, qui homa- fol 


gium ſaum facere debet, ob- 
tentu reverentia quam debet do- 
mino ſuo, adire debet dominum 
ſuum ubicunque inventus fuerit 
in regno, vel alibi ff poſit com- 
mode adiri, et non tenetur do- 
minus querere ſuum tenentem, 
et fic debet homagium ei facere; 
And the ſame law it is for 
tealty ; and the diverſity be- 
tween theſe ſervices and the 
rent is, becauſe that theſe are 


perſonall, and the rent may be payd and received by other, and therefore a tender of the rent 


upon the land is ſufficient, 


E7 ff he ſeignior 
adonques refuſa 
de ceo receiver, don- 
que apres tiel refuſall 
le ſeignior ne poet 
diſtreiner le tenant 
pur le homage ade- 
rere, devant que le 
ſeignior requiroit le 
tenant de faire a 
luy homage, et le te- 
nant @ ceo faire re- 


fuſe. 


Sect. 151. 


ND if the lord 
ſhall then refuſe 
to receive this, then 
after ſuch refuſall the 
lord cannot diſtreine 
the tenant for the ho- 
mage behinde, before 
the lord requireth 
the tenant to doe ho- 
mage unto him, and 
the tenant refuſe to 
doe it, 


Sect. 15 2. 


oz 


racton fol. 80. 3. And Britton 
171. agterth hete u. tl. 


A% the reaſon hereof vide Brafton fol. 83. Brittonr7 1. 
is; for that when the 172. 21. E.3 24 21. Al p.7;z, 
tenant hath done his endea- 20. E. 3. Avovty 223. 45, Ez. 


vour and duty to offer his cor- 9: 

l ſervice, and the lord re- N 
tuſeth the ſame, or doe not 
accept his ſervice upon his 
tender thereof, (which is a 
refuſall in law) then the law, 
in reſpect of the lord's fault, 
requireth, that before the lord 
can diſtreine for it, that he 
doth require the tenant to doe 
that ſervice, and if he either 
refuſe to doe it, or doe it not 
when he is required, it is a 
refuſall in law, 


7. E. 4. 4. 21-E 4. 17. 20. 
. 6. 31. (9. Co. 79-) 


O as homage anceſ- 


I TEM home poit te- ALSO Ne! hold trel may belong as 


ner ſa terre per lo- his land by homage vel to a tenure by efcu- 
mage aunceſtrel, et per aunceſtrell, and by eſcu- . 4 —.— 
eſcuage, ou per auter age, or by other knights © cage, 


. ; . or to a tenure in nature 
ſervice de chivaler, au- ſervice, as well as he of ſocage; whereof there 


xt bien ficome il poyt te- may hold his land by ho- gon. "gr eh 4 ＋ 
ner ſa terre per homage mage aunceſtrell in ſo- Nesge (1). 
anceſtrel en ſocage. cage. 


Cu Ap. 


(1) The ſtatute of 12. Cha. 2. having taken away all tenure ; Frau. in general words, without any exception either expreſs 
or "= wr of homage aunceſtrel, the latter, though not particularly named, yet as being one ſpecies of homage was virtually in- 
cluded. See 13. Cha. 2. c. 24. ſ. 1. 2. But — probably it had expired before the ſtatute; for lord Coke doubted, whether 
even in his time there was any relique of this tenure. Ante 100. b. An early extinction of homage aunceſtrel is eaſily ac- 
counted for, by recollecting, that a double preſcription, one in the lord's blood and another in the tenant's, or a priviq of ſuc- 
caſion time out of mind, which was much the ſame in effect, was eſſential to homage aunceſtrel ; and conſequently, that if one 
ahenation either of the ſeigniory or the tenancy had been made within time of memory, the homage auncglrel was deitroyed, 
and it became ſimple homage. In a former note we had occaſion to make a general obſervation on the reaſon for diſcharging 
tenures from homage, and on the advantages ariſing from it, whilf it remained, both to the lord and tenant; particularly 
to the latter, where the homage was auncefirel. Ante 67. b. note 1. We have only to add here, that though amongſt us ho- 
mage of every kind, ſo far it relates to tenures, is now wholly at an end, yet ſo intimately blended are the various branches of 
one ſyſtem, and in ſubjects of juriſprudence ſo dependant is a knowledge of the preſent ſtate of things on a reference to the 
ancient one, that the remnant of tenures in this country can never be duly comprehended, without the aid of a general outline, 
az well of homage and its effects, as of the other periſhed parts of the ſame venerable ſtructure. 


other. 1. It ſeems, that not only the father, but alſo the mother. N other anceſtor, may be guardians by —_— 


Lib. 4. 


Cap. 8. 


_—_— 


Of Grand Serjeantie. Sect. 155, 


CHaPp. 8, Sect. 


ENURE per 


grand 22 
Serjeanty commeth of the 
French word (/erjeant) i. ſa- 
#] Glanvil lib. 9. ca, 4. telles, and [a] ſerjeantia idem 
{ Bracton lib. 2. 35. & 84. 85. of quod ſerwitium. And it is 


b. 1. cap. 10. ; l 
® Fletalib, 1. cap, 10. lib, 2. cap. called magna ſerjeantia, or 


| in fine. ferjanteria, * or magnum ſervi- 
{1 Britton cap. 66. fol. 164.165, flum, t ſervice, as well in 
Ockam cap, quod non abſolvitur, reſpect of the excellency and 
greatneſſe of the perſon to 

whom it is to be done, (for it 

is to be done to the king on- 

ly) as of the honour of the ſer- 

vice itſelte; and ſo Littleton 

himſelfe in this ſection ſaith, 

that it is called magna ſerjean- 

tia, or magnum ſervitium, be- 

cauſe it is greater and more 

| worthy than knights ſervice, 

Say . 25. per Finchden. for this is revera ſervitium re- 
Fleta, ubi ſupra, ale, and not militare onely, 
Fleta ſaith, magna antem ſer- 

jeantia dici poterit, cum quis ad 

eundum cum rege in exercitu, 

cum equo cooperto, vel hujuſ- 

modi, ad patriæ tuitionem fue- 

rit froffatus. | 

De noſtre ſeignior le 


710% This tenure hath ſe- 
ven ſpeciall properties. 1. To 
be holden of the king only. 
2. It muſt be done, when; the 
tenant is able, in proper per- 
mg v * 2. 84. 2 = * ſon. 1 ſervice is _ 
20. H. C. Ar 297, b H . ine and particular. 4. The 
* Ge in reſpect 95 this 
tenure differeth from knights 
ſervice. 5. It is to be done 
within the realme (1). 6. It is 
ſubject to neither a/dpur faire 
fits chivaler, or file marier, 


And 7. it payeth no eſcuage. 


Come de porter le 
banner de noſtre ſeigni- 
or le roy ou de amejner 

fon hoſt. This great ſer- 


vice to the king may (as it 
appeareth hereby) concerne 
the warres and matters mi- 


24- H. 3. tit. Gard. Stat. de 
Ward, & Rekv, 28. E. 1. 


Crand Serjeantie. 


Enure per graund 
ſerjeantie eft, 

lou un home tient ſes 
terres ou tenements 
de noſtre ſergnior le roy 
per tiels ſervices, que 
il doit en fon proper 
perſon faire al roy; 
come de porter le ban- 
ner de noſtre ſeignior 
le roy, ou ja lance, ou 
de ameſner ſon hoſte, 
ou deſire ſon mar- 
hal, ou de porter ſon 
eſpee devant luy a 


fon coronement, ou 


deftre fon ſewer a ſon 
coronement, ou ſon 
carver, ou ſon butler, 
ou defire un de ſes 
chamberlains de le re- 
ſceit de ſon eſchequer, 


ou de faire auters ttels 


ſervices, &c. Et la 


cauſe, que tiel ſervice 
eſt appell grand ſor- 
jeanty eſt, pur ceo que 
il eſt pluis grand et 
pluis digne ſervice, 
que eſt le ſervice 
en le tenure deſcu- 
age. Car celuy, que 
tyent per eſcuage neſt 
pas limite per ſa te- 
nure, de faire aſcun 
pluis efpecial ſervice 
que aſcun auter, que 
tyent per eſcuage, doit 
faire. Mes celuy, que 


— — 
— oo. * 


153. 


1 ENU RE by 

grand ſerjeanty 
is, where a man holds 
his lands or tene. 
ments of our ſoveraign 
lord the king by ſuch 
ſervices as he ought 
to do in his proper 
perſon to the king, as 
to carry the banner of 
the king, or his lance, 
or to lead his army, or 
to be his marſhall, or 
to carry his ſword be- 
fore him at his coro- 
nation, or to be his 
ſewer at his coro- 
nation, or his carver,or 
his butler, or to be one 
of his chamberlaines 
of the receipt of his 
exchequer, or to do 


other like ſervices, 


&c. And the cauſe, 
why this ſervice is 
called grand ſerjean- 
ty, is, for that it is a 
greater and more wor- 
thy ſervice, than the 
ſervice in the tenure of 
eſcuage. Forhe, which 
holdeth by eſcuage, is 
not limited by his 
tenure to do any 
more eſpeciall ſervice, 
then any other, which 
holdeth by eſcuage, 
ought to doe. But he, 
which holdeth by grand 


[ vent 


(1) Generally the ſervice of grand. ſerfeanty was of ſuch a kind as neceſſarily to be with the realm; but ſome ſervices, «hi 
amount to grand-ſerjeanty, might be due out of the realm as well as within, and both Littleton and Coke give us inſtances ot 


ſuch reſervations. See ſect. 153. b. here, and poſt 106. b. 


— — 


— 


with confiderable differences, ſuch as denote the ſuperiority of the father's claim. The father hath the fr title to guardiandup 
dy nature, the mother the ſecond ; and as to other anceſtors, if the ſame infant happens to be heir apparent to two, as to both 
a paternal and a maternal grandfather, perhaps in this equality of rights priority of poſſeſſion of the infant's perſon may decide 
the preference, according to the general rule ix li jure melior oft conditio pofſidentis. But this difference merely reſpects the order 
of ſucceſſion to guardian ip by nature, But whilit the tenure by knight's ſervice continued, there was another difference, which 
more (troagly marked the ſuperiority of this guardianſhip when clauned by the father ; for he was intitled to the cuſtody of the 
intant's perſon, even againſt the lord in chivalry; but the mother and other anceſtors were not allowed to have the fame preteen”: 


— 0. YR 0 WT CCD 


— 


2.9 * 


Lib 2. Of Grand Serjeantie. Sect. 1 4. 106 


: rand ſer- ſerjeanty, ought to doe litary; for ſome grand ſer- 
tient Pl g 0 Je * 4 ; f ſ; 9s jeanties are to 2 in the 
jeanty, doit fe aire un ome Pecia ler vice time of war for the ſafety of 
eſpecial ſervice al roy, to the king, which he, the realme ; and fome in 


que il, que tient per e/= that holds by eſcuage, 2 _ for the honour 


e doit faire. ought not to doe. 
cuage, it te 8 Ou deſtre fon mar- ,, 108. Wy 


all. * Tf the king giveth ® Fleta lib. 1. car. 10 11. Fliz; 
lands to a man, to hold of him to be his marſhall of his hoſt, or to be marſhall of England, or * — 2 286. 28. 
to be conſtable of England, or to be high ſteward of England “, chamberlayne of England, and lacs. — 
the like, theſe are grand ſerjanties; and theſe and ſuch like grand ſerjanties are of great and 
high juriſdiction, and ſome of them concerne matters military in time ot war, and ſome ſervices 
of honour in time of peace. And this is to be obſerved, that though there were divers lords 
marſhalls of England before the raign of [z] R. 2. yet king R. 2. created Thomas Mow 
duke of Norfolke, and firſt earle marſhall of England per nomen comitis mariſchalli Augliæ. 


Ou de porter ſon eſpee, &c. ou deſtre ſon ſewer a ſon coronement, &c. 
Theſe and ſuch like grand ſerjanties at the king's coronation are ſervices of honour in time of 


[x] In Rot, Patent. de anno 20, 
* 2 


Deftre un de ſes chamberlaines, &c. ou de faire autiels ſervices. ,, \q_ 166, 


It is alſo a tenure by grand ſerjanty to hold [a] by any office to be done in perſon concerning [a] Vid. 51, H. 3. ſtatut. 5. 10. 
the receipt of the king's treaſure ; Suia theſaurus regis reſpicit regem et regnum ; and cenſus re- E. 3. c. 11. 14. E. 3. c. 14. 26. 
gius eff anima reip. So it is firmamentum belli, et ornamentum pacis, H. 8. ca. 2. 34. & 35. U. 8. c. 

Milites camerarii dicuntur, quia pro camerariis miniſtrant; and concerning their office, this is — * ne 
the eſſect as Ockam [5] faith, 2 camerariorum in recqta confiftit in tribus, ſtilicet, claves (3 Ockam cap. Quid fit Scacca« 
arcarum, Ec. bajulant, pecuniam numeratam ponderant, et per centenas libras in forulas mittunt. But rivm. Gervaſius Tilburienſis in 
diſcontinuance in effect hath worne out their office. And yet they continue their name, and Libro Nigro ſub cuſtocia camera- 
keepe the keyes of the treaſurie where the records doe lye. . 

And another ſaith, camerarius dicitur à camera, quia camera oft locus, in quem theſaurus recol- 
lgitur, wel conclave in quo pecunia reſerwatur. So as camerarins in legall ſignification eff cuftos „ 
regii cenſus: and Willielmus de Bellocampo comes Warwici held officium camerarii in ſcaccario. 

Or by any office concerning the adminiſtration of juſtice, quia jufticid firmatur ſolium. Ex leftura Marrowe, 

It appeareth by an ancient record, [e] that Yarianus de ſanto Petro tenuit de domino rege in 65 Ex 1 — 3 

4 bs * K . . . . 6 . 1 Ariani de an etio 5 0 
— ferjantiee pacis per ſervicium inveniendi decem ſerwientes pacis ad cuſtodiendam pa 2. Ceſtr. Vit. 7. Al. 12 , 3 . 

dee Ockam of the firſt inſtitution and ancient order of the exchequer, Dier 4. Eliz. 213. the * 57. 
uſterie of the exchequer holden by grand ſerjanty. 


Tels ſervices, &c. Here by (Sc.) is to be underſtood other like ſervices not ex- 

— as partly 2 — by that which hath beene ſaid, 2g. to be ſteward of England, con- 

ble of England, chamberlayne of England, and other honourable ſervices, whereof more 
ſhall be ſaid in this chapter. 


Ou un eſpeciall ſervice al rOY. That is to ſay, that this great ſervice be ſpecially 
ſet done; for it may conſiſt of divers branches, as to goe with the king in his warre in the 
foreward, and to returne in the reareward ; and alſo to pay rent, &c, but yet it mult be certaine 23- H. 3. Gard. 148. 
and particular, 


Sect. 154. 


7 TEM /i tenant, que tient per LSO if a tenant, which holds (Ant 83. a) 
eſcuage moruſt, ſon heire by eſcuage, dyeth, his heire 
efleant de pleine age, ſil tenoit being of full age, if he holdeth 
per un fee de chivaler, le heire ne by one knight's fee, the heire ſhall 
paiera forſque C. 3. pur reliefe, pay but a C. s. for reliefe, as is or- 
come eſt ordaine per le ſtatute de dained by the ſtatute of Magna 
Magna Charta, cap. 2. Mes ſi ce- Charta, c. 2. But if he, which hold- 
luy, que tient de roy per grand eth of the king by grand ſerjeanty, 
ſerjeantie 


It is by this laſt diverſity, that lord Coke in another place reconciles the hooks, which appear to exclude the mother and all otber 
anceſtors except the father from guardianſhip by nature ; it being obſerved by him, that they only apply to caſes, in which the 
right to the infant's perſon was in conteſt with the lord in chivalry. 3. Co. 38. b. Rutclifle's cale. 2. According to the Ari lan- 
guage of our law, only an heir apparent can be the ſubjeR of guardianſhip by nature; which reſtriction is ſo true, that it bath 
even been doubted, whether ſuch a guardianſhip can be of a daughter, whoſe heirſhip, though denominated apparent, yet, being 
liable to be ſuperſeded by the birth of a (on, is in ed rather of the preſumptive kind. 3. Co. 38. b. Ante 84. a. Therefore when 
guardianſhip by nature is extended to children in general, or to any beſides ſuch as are Airs apparent, it is not conformable to 
the legal ſenſe of the term amongſt us, but muſt be underſtood to have reference to ſome rule independant of the com- 
mon law. Thus when in chancery the father and mother are ſtyled the natural guardians of all their children born in mar- 
riage, or of any of their illegitimate iſſue, we ſhould ſuppoſe thoſe, who expreſs themſelves ſo generally, to refer to that ſort 
of guardianſhip, which the order and courſe of nature, as far as we are able to collect it by the light of reaſon, ſeems to point 
out, and to mean, that it is a good rule to regulate the guardianſhip by, where po/tive law is filent, and it is in the diſcre- 
tion of the lord chancellor to ſettle the guardianſhip. So too when lord Coke ſays, that the cuſtody of a female child under 
fixtren, to which the father, and after his death the mother, is intitled by the proviſions of the ſtatute of the 4. and 5. Philip 
and Mary, is jure nature, we ſhould underſtand him to mean, not that ſuch a cuſtody was a guardianſbip by nature recognized 
by our common law, but merely that it was a fatutary guardianſhip adopted by the legiſlature in contormuty to the 3 of 

| nature, 


Lib a. Cap. 8. Of Grand Serjeantie. Sect. 155, 186. 


ferjeantie moruſt, ſon heire ej- dieth, his heire being of full age 
teant de plein age, le heire pate= the heire ſhall pay to the king he 
ra al roy pur reliefe le value de reliefe one yeares value of the 
les terres ou tenements per an lands or tenements which he hold. 
(oufter les charges et repriſes) eth of the king by grand ſerje- 
queux il tient del roy per grand antie over and beſides all charges 
ſerjeantie (1). Et eft aſcavoir, and repriſes. And it is to be un- 
que ſerjeantia en Latin idem eſt derſtood, that ſerjeantia in Latine 
quod ſervitium, et ſic magna fer- is the ſame quod ſervitium, and ſo 
jeantia idem eſt quod magnum magna ſerjeantia is the fame quid 
ſervitium. magnum ſervitium. 

17. H. 4. 2. b. 2 0 roy pur reliefe le value de ſes terres, &c. And herewith agreeth 
11. H. 4. 72. b. 


Serjeant ia idem eft quod ſervitium. Hereby it appeareth that the explanation 
of ancient words and the true ſenſe of them are requitite, and to be underſtood per werba notiora, 


Sect. I55. 


TENANTS per of. JF TEM ceux, que ALSO they, which 
cuage doteni faire teignont per ef- hold by eſcuage, 
four ſervice hors del cuage, doient faire ought to doe their 


roialme. lour ſervice hors de ſervice out of the 
7. N. 8. 83. f. For he, that holdeth by ö N , 
76 Go 883 „ roialme; mes ceux, que realme; but they, 


ech by knights ſervice, and feignont per graund which hold by grand 
is to doe his ſervice within ſerjeantie, pur le gre» ſerjeantie, for the 


the realme; but he holdeth *- . 
not by eſcuage, and therefore inder part doient moſt part ought to 


Littleton materially faid te- faire our ſervices do their ſervices with- 


nant ber e/cuage, and not te- eins le rotalme. in the realme. 
nant by knights ſervice (2). 

Pur le greinder part. For to bear the king's banner, or his lance, or to lead his 
hoſt, and to be his marſhall, &c. may be as well without the realme ; and therefore Littletu 
laid (tor the greateſt part.) | 


Sect, 156. 


CR 2: n.. % N les mar- 7 TEM il eft dit, que en LSO it is faid, that in 
cles de les marches de Scot- the marches of Scot- 
Scotland. Mar- land aſcuns teignont de land ſome hold of the 


ches is either a Sax- 5 x i 
on word, and ſig- roy P er COrnages ceſta king by cornage, that 


niſicth /imites, bour- ſcavoir, pur ventier un to ſay, to winde a horne, to 


hm OR Eng- cornu, per garner homes give men of the countrie 
3 Nota, for de pais, quant ils oyent warning, when they heare 
that it lyeth neere que le Scottes ou auters that the Scots or other e- 
ro Scotland, ue enemies veignont ou nemies are come or will 
ayd in the mar- a . 

ches of Scotland, Vorlent enter en Engle- enter into England; which 


and yet the land rerre; quel ſervice eſt ſervice is grand ſerjeanty. 


graund 


(1) See as to reliefs ante 69. b. 76. a. 83. a. 5 : Oe PT EO 

(2) Here lord Coke ſhews, that eſcuage, though uſually an incident to knight's ſervice, is not always ſo; that is, that Knight's 
ſervice may be without eſcuage. On the other hand, eicuage, if uncertain, which we muſt underſtand it to be when men- 
tioned generally, cannot be without knight's ſervice, To expreſs this in fewer words, eſcuage is inſeparable from Knight? 
ſervice, but knight's ſervice is not ſo from eſcuage. This tends to confirm what we obſerved in a former note, that elcuage 
ought to be conſidered rather as an incident to the tenure by knight's ſervice, than as a diſtinct tenure. H-wever, it at the 
ſame time ſeems to point out the reaſon for calling ſome tenures by knight's ſervice tenures by eſcuage ; becauſe ſuch a deno- 
mination diſtinguiſhed that ſpecies of knight's ſervice, to whic —_— was incident, from cornage, caſtle-guard, and 
ſuch other tenures by knight's ſervice as were not liable to eſcuage. We think this a more ſatisfactory way of jultify:n 
Littleton againſt the cenſure of Mr. Madox for uſing the term of tenure by eſcuage, than reſorting to the diſtinction ſuggeſt 
by Sir Martin Wright ; who, as we have formerly hinted, attempts to prove, that —_ generally eſcuage was an incident 
to tenure by knight's ſervice, yet ſometimes it was a tenure of itlelf. Ante 73. note 2. But ſtill we mutt confeſs the juſtice of 
Mr. Madox's animadverſion, fo far as it applies to the calling homage and fealty tenures ; becauſe the former being incident to 
every ſpecies of knight's ſervice, except where the tenant was exempt from It by profeſſion, and the latter being an incident 


to all tenures except tenures at will or at ſufferance, it could anſwer no purpoſe of diſcrimination thus to denominate * 
nure. 


nature, and upon principles of general reaſoning. But though what our law calls guardianſhip by nature is thus ae 


Lib. 2. 


graund ſerjeanty. Mes 

aſcun tenant tient daſ- 
cun auter ſelgnior, que 
de roy, per tel jervice de 


cornage, ceo neſt pas 
mes 


grand ſerjeantte, 
eſt ſervice de clivaler, 


trait a luy garde et mar- 
riage 3 car nul poit tener 
per grand ſerjeanty fe non 


de roy tanſolement. 


Of Grand Serjeantie. 


But if any tenant hold of 
any other, lord then of 
the king, by ſuch ſervice 
of cornage, this is not 
grand ſerjeanty, but it is 


knights ſervice, 
ef 


and 
draweth to it ward and 
mariage(2) ; for none may 
hold by grand ſerjeanty, 
but of the king only. 


Sect. 157. 


whereof Littleton 
here ſpeaketh, lieth 
in England (1), 
Per Cornage. 
Cornagium is de- 
rived (as cornuare 
alſo is) & corun, and 
is as much (as be- 
fore hath beene no- 
ted (3) as the ſervice 
of the horne. It is 
alſo called in old 
bookes horngeld. 
Note a tenure by 23. H. tit. Card. 148. g. E. 3. 
cornage of a com- 66. in fine. 16. E. 3. Avowiic 
mon perſon 18 90. F. N. B. 83. 


107 


it 


knights ſervice, of the king it is grand ferjeanty ; fo as the royall dignity of the perſon of the 
lord maketh the difference ot the tenure iu this caſe (4). And | find that there were corniculari; 
amongſt the Romans, et dict fuerunt cornicularit quia cornu facicbant excubias militares, and 
magna ſerjeantia is appropriated only to this tenure, 


IT EM home poit 

veier anno 11. 
H. 4. que Cokayne, 
adongue chiefe ba- 
ron deſcheguer, vient 
en le common banke, 
portant oveſques luy 
la copie dun recorde 
in hæc verba. Talis 
tenet tantam terram 
de domino rege per 
ſerjeantiam, ad inve- 
niendum unum ho- 
minem ad guerram 
ubicunque infra qua- 
tuor maria, &c. Et 
il demaunda, fil fuit 
graund ſerjeanty ou 
petite ſereantie. Et 
Hane adonques di- 
eit, que il ſuit graunde 
ſerjeantie; pur ceo que 
lad ſervice a faire per 
carps dun home, et fol 
ne purra trover nul 
home a faire le ſervice 
pur luy, il meſine 
doit faire. Quod alii 


nure, In ſact it was not the practice to call any tenure a tenure either by fealty or by homage, 
with homage and ſcalty, yet we may very 


Sect. 157. 
Als a man may 


fee in anno 11. H. 
4. that Cokayne, then 
chiefe baron of the 
exchequer, came into 
the common place, 
and brought with him 
the copy of a re- 
cord in theſe words. 
Talis tenet tantam ter- 
ram de domino rege per 


ſerjeantiam ad inventen- 


dum unum hominem ad 
guerram ubicungque in- 
fra quatuor maria, &c. 
And he demanded, if 
this were grand fer- 
jeanty, or petite ſer- 
janty. And Hanke then 
ſaid, that it was grand 
ſerjanty; becauſe he 
had a ſervice to do by 
the bodie of a man, 
and if he cannot find a 
man to doe the ſervice 
for him, he himſelfe 
ought to doe it( 5). Quod 
alii juſticiarii conceſſe- 


aunceſtrel ; and though Littleton begins his account of tenures e 
previous explanation of them and eſcuage, or at leaſt of the former, to have been made merely as an introduction to the de- 


icription of knight's ſervice, We ſhould not be thus prolix in obſerving on a controverſy, 
thing elle, if it was not for the ſake of convincing the reader, that however properly Mr. 
the incidents of a tenure with the tenute itſelf, {till it wopld be an injuſtice both ro Littleton an 


miſconception to them; and therefore, that lo far as Mr. Madox's animadverſion hath this tendency, 


|, T fil ne purra 
trover nul home 


a faire le ſervice pur 


luy , Sc Hereby i 
. y it ap- Ar oy 

peares, that tenant by grand c de glas, S. John Had. 
terjantie may in ſome caſes ce, 
make a deputy, and there- 
fore the diverlitie is, that, 
where the grand ſerjanty is to 
be done to the royall perſon of 
the king, or to execute one of 
thoſe high and great offices, 
there his tenant cannot make 
a deputie without the king's 
licence, and theretore Little- 
ton hath ſaid betore that ſuch 
ſeryices are to be done in pro- 
per perſon, But he, that hold- 
eth to ſerye him in his warre 11. H. 4. 72. 
within the realme or by cor- 
nage, may make a deputie. 

. — de Archier (*) Clavf. 18. H. 3. M. 39. 
qui tenet de domino rige in ca- 
pite per ſerjantiam archerie, 
Ec. in comitatu Glouc, heres 
in cuſtodia. 


Infra quatuor ma- 


rid, That is within the 
kingdome of England, and 
the dominions of the ſame 
kingdome (6). 
Now it is to be ſcene 
what perſons that hold by 
grand fſerjantie may doe 
and performe that honorable 
ſervice in perſon, and who 
ought not to be received ther- 
ynto 
except in the caſe of homage 
well ſuppoſe his 


11. H. 4. 72. 24. E. 3. 38. Vd. 


Rot. Eſcheator. 41. H. . nu. 23. 
Stephen Haringdon's calc. 


which is more verbal than any 
uards againſt confoundin 

Coke to jmpute any fuch 
reſpectable as his writ- 


adox 


ings are, it ougbt to be rejected. Indeed it is highly improbable, that grave and learned authors, like Littleton and Coke, 


to both of whom, particularly the former, the whole doctrine of tenures was 1 
modern times, when the practice in reipect to tenures is conſiued to a very narrow Circle and we 
g'cater part of the ſubject, ſhould adopt an error ſo fundamental. 


ſo much more familiar than it can poſſibly be in 
are mere theorifls as to the 


(1) Sce turther as to the marches of Scotland 4. Inſt. 281. and Nicholſ. Leges March.—-(z) This page ſeems rather to im- 


F, that wardthip and marriage were not incident to tenure by cornage, When it was of the king and 
lerjeanty, But this was not the meaning of Littleton, as appears from a ſubſequent ſection, 
expressly tells us, that all tenures by grand ſerjeanty were liable both to ward and marriage. 


— 
— —— — 


—— —— — —— — 


ergfore called grand 
in which he is more explicit and 


See ſect. 158,—(3) See ante 69. bh. 
; See 


tt af of parent, yet we mull not from thence conclude, that parents have not a right to the cuſtody of their other children ; 
111 ö 


t 


# TY Cap. 8. Of Grand Serjeantie. Sect. 158. 


unto, but ought to make a juſticiarii conceſſe- un- = ; 
ſufficient deputy, At the co- ) wo Then faith Co- 


[a] 1. R. 2. Rot. Clauf. m. 35. ronation of [a] king R. 2, runt. Cocaine don- kaine, ought the te. 
John Wilſhire citizen o Lon» que, doit le tenant en nant to pay reliefe 9 


don exhibited his petition to . 8 
the high ſteward of England ceo cas paier religſe the value of the land 


in his oo ou where wy al value del terre per by the yeare? 41 
faid John held certain lands - 22 

in Handen in the county of an? Ad quod 8 80 quod * Juit reſpon. 
Eflez of the king by grand fuit reſponſum. um. 

ſerjantie, ,. to hold a towell 

when the king ſhould waſh his hands before dinner the day of his coronation, &c. and praye! 
that he might be accepted to doe this office of grand ſerjantie, the judgement tullowers, 
Lt quia apparet per record” de Scaccario domint regis in curia monſtrat quod preditta tenemniy 
tenenti'r de womino reve pet fervitium predictum, ideo diftus Fohannes admittitur ad ferviti 


Ut 
Sunm hujuſmnod: far tendum pr E dinondum comriem Cantabrigice deputat um ſuum, ct fe 14% 1 c0 


in jure ihſins Tohannes manutergium tenuit, quando domiuus rex lavabat manus ſuas dio die won. 
nationts ſua ante prandium.. . 
By which record it appeareth, that the faid John Wilſhire, being of his quality and ha 
ins not any dignity, could not doe and performe this high and honorable ſervice to theton 
xrſon of the King, but did make an honorable deputy, who performe it in his right; W 
is worthy ot obſervation, a | 
Vid. 1. R. 2. Memb. 45. At the ſame coronation William Furnevall exhibited his petition in the ſame court, t!: + 
where he held the mannor of Farnham, in the county of Buck, with the hamiert of Cere (+ 
the ſame county, by the fervice to find to the king at his evronation a glove tor his rich 
hand, and to ſupport the king's right hand the ſame day, while he held in his hand the ver ve 
royall, the judgement followeth, Au quidem peiitione debite intelleita, et. fudta publisa proclana- 
one, fi quis clanico ifpfins Williclmi in ca parte contradicere wellet, nemineque ei COntrariaiils, cor 
fideratum fuit, , idem 17 Ulichmus, aſſumpto per cam primits ordine militart, ad ſerwiti; g- 
ditlum admitteretur ſucicudum; c, pofemodo (vie,, die Martis proxima ante coronations: 
prailiclam dlominut rex ipſum Il lliehmum apud A cningion honorifice prefecit in militem, et {i 
idem Williclmus forwitium ſunm prediflum difto die coronationts juxta, confiderationen freed: , 
perfecit et in omnibus duliciplνν’ By which it appeareth, that a knight is of that dipnity, tha! 
he may pertorme this high and honourable ſervice in his owne perſon ; and although this 
William Furnevall was deſcended at an honorable tamily, yet betore he Mus created knig At 
he could not pertorme it, 4 

And Sir John de Argentine Chivalier performed the ſervice of grand fcrianty, to be the 
king's cup-bearer wt the ſame coronation. ; 

1% Anne, which was the the wite of Sir John Haſtings carle of Pembroke, who held the 
mannor of Aſhley in Nortolke of the king by grand ſerjantie, 2/8. to performe the office 
of the napery at his coronation, was adjudged to make a deputy; becauſe a woman cannot 
= h doe it in perſon, and thereupon ſhe deputeth Sir Thomas Blount knight, who performed the 
Vid. I. R. 2. m. 4 ſame in her right. John, ſonne and heire of John Haſtings carle of Pembroke, exhibited in 

the ſame court his petition, ſhewing that by his tenure he was to carrie the great ſpurres of gold 
before the king at his coronation, &c. "The judgement is, Ata et intelle&a billa pradita, 
pro co quod diftus Fohannes oft infra atatem, ct in cuſtodia domini regis, quangquam ſuficienter G 
teaditur per recorda, et evidentias, quod ipfe fervitium prediftum faccre deberet, confideratum ex» 
titit, quod efſet ad woluntatem regis, quis dialum ſervitium-iſta vice in jure u. Fohannis fuceret; 
et ſuper hoc dominus rex afſignavit Edmundum comitem Mare hier ad deferoncdim d,,uœi e vo- 
ronationis preedifta calcaria in jure prefati heredis, ſalvo jure alterius cujuſcungne. Ft fic iden: 
comes Marchie calcaria illa preditto die coronationis coram ipſo domino rege deferebat. By which 
it appeareth, that the heire, before he hath accompliſhed his age ot one and twenty yeares, 
cannot performe his great and honourable ſervice, but during the minoritic the king ſhall ap- 
point one to pertorme the ſervice, 


n] Vid, 1. R. 2. m. 45. 


Sect. 158. 


f ERE Littleton faith, 
40 I. 3 I 5+ @. per Finchden. H that he, that holds 2 nota, gue AND note, that ph 
by grand ſerjean- touts, que teig- which hold of 


tic, doth hold by knights 229rf de roy per grand the king by grand 
| 7 ** 


—(4) See poſt 108. b. where for a like reaſon a ſervice, which if it was to be done to a ſebje#, world be cage, is diſtinguſſh- 
ed by the denomination of peti? ſerjeanty.——(5) Particular reſpect is due to the opinions of ancient times on tne fuhſzct of te» 
nures; but in the inſtance of the cate here mentioned to be put to the judges, their reſolution ſeems fo inconſiſtent with the na- 
ture of grand ſerjeanty, as deſcribed both by Littleton and Coke, that it may be allowable to doubt the propriety of the op1m1on, 
Lirtleton ſtates the doing the ſervice to the king in refer perſon as a thing eſſential to grand ſerjeanty; and lord Coke enn: 
merates it amongſt the ipecial properties of this tenure, with the exception only of pertorming the lervice by deputy when 
the tenant himſelf is incapable. Ante 106. b. But if this be ſo, how can a ſervice, expreſsly reſerved to be done by avy perſon, 
fall within the deſcription ? It is obſervable indeed, that Littleton recites the opinion of the judges without the least appro 
tion; and that even they themſelves, when preſſed to declare, what the relief ought to be, whether «5 /. as for a tenure by 
eſcuage, or a year's value of the lands as for a grand ſerjeanty, avoided anſwering ; from which heſitation it ſeems, as it they 
were not diſpoſed to adhere to their firſt opinion in all its conſequences. On the other hand, if the tenure in queſtion was 
not grand ſerjeanty, but mere knight's ſervice, it tends to prove, that though the perſonal ſervice, in lieu of which cicunge was 
payable, was in gezeral due only on foreign expeditions, yet by ſpecial reſervation it might be due gin the realm. However, 
reſerving ſervice in war within the realm was a thing ſo unuſual in prafice, that the ſervice, for which elcuage was a commu 

tation, was called ſervitium forinſecum z a denomination, which according to lord Hale, is founded on the crrcvmiiance gt ts 
being due out of the realm. See ante 69. b. note 3. In a former note on eſcuage, we adopted lord Hale's opin:on as to the 
reaſon of calling knizht's ſervice /ervitium ferinſecum ; becauſe we thought his conjecture a probable one. Aute 74. 3. note 1» 


= — 


— —— — 


for our law gives the cuſtody of them to their parents till the age of fourteen by the guardianſhip of nurture, which ſpecies ot 


1; an 
Suagardla u- 
zune 


Lib. 2. Of Petit Serjeantic. Sect. 1 59. 108 


ſerieanty, teignont de ſetjanty, hold of the fervice, which is fo ſaid of 


3 Te , , the effects. And therefore Lit- 
roy per ſervice de clli- king by knights fer- tieren doth add, that the kin 


walrie z et le roy per vice; and the king for ſhall have ward mariage an 


Ke f : relicfe, which are the effects 
ces adde garde, ma- this ſhall have ward, of knights ſervice, &c, | 


riage, ef reliefe ; mes mariage and reliefe; Sometimes in ancient re- (Ante 5. a.) 
le roy navera de eux but he ſhall not have cords, /ervitiun militare is 

; n f th ( called ſervitiam hauberticum, 
eſcuage, ls ne Felge or them e cuage, un or fervitium brigandinum, or 


nant de [uy per 72 leſſe they hold of him ſeræutium loricatum. And a 


a haubert or brigandine lignifi- 
cuagè. by eſcuage. | eth a coat of male (1). 


a 


CHAP. 9. Sect. 159. 
Petit Serjeantie. 
ENURE per petit 5 8 ENURE by pe- TY noſtre ſeignior Briton fol. 164. BraQton lib. 2, 


5 . fol. 4+. Fleta lib. 2. , 
ſerjeanty eft 5 lou tte lerjeanty 18, le r . And fo Lit- Ockion n be A 


home tient ſa terre where a man holds ton concludeth this chap- Us, 
5 a ter, that a man cannot hold 

de nere ſeigntor le Roy his land of our ſo- by grand ſefeanty or petite 

die render al Roy an- veraigne lord the Rents 8 yd king, 

nualment un arke, ou king, to yeeld to eras waa. ror 2 

un eſpee, ou un digger, him yearly a bow, or manor. (2) Anditis to be (6, Co. 6.) 


obſerved, that regularly a 
my cuttel, ere We ibs ſword, 3 tenure of the king as of his 


launce, ou un paire dagger „or a knife, perſon is a tenure i capite, fo 
de cants de ferre, ou or a lance, or a called zar eu proprer ex- 

7 4 X . Eo f cellentiam ; becauſe the head 
un paire ae fou res Paire or g es OL is the principall part of the 
dre, ou un fete, ou maile, or a paire of body, and he that holdeth of 


. ”P 2 any common perſon as of his 
divers ſetes, ou de ren- gilt ſpurs, or an ar perſon, he 4a truth holdech 


der autres tiels petit row, or divers ar- in e; but againe var 


*hoſo . ien it is only in common 
choſes touchants le guer- rowes, or to yeeld en low” rootrot the 
re, ſuch other ſmall king, and that ſeigniory of a 


things belonging to common perſon is called a te- 

nure in groſſe, that is, by it 

Warre ſelte, a not linked or ried 
| to any mannor, &c. 

And this tenure of the king in capite, is ſaid a] to be a tenure of the king as of his crowne, e] BraQton lib. 2, fol, 8. 
that is, as keis king. (5] And theretore if one holdeth land of a common perſon in groſſe as (2. Ro, Abr. 504.) 
ot his perſon, and not of any mannor, &c. and this ſeigniory eſcheateth to the king (yea [9 1 3 3. ey pg 
though it be by attainder of treaſon) he holdeth of the perſon of the king, and not i capi, g 37. * 8 1054. 88. * 
becauſe the originall tenure was not created by the king. And therefore it is directly ſaid, that 8. Hier. 53. Vide Leſtatute de 1. 
a tenure of the King i capite, is when the land is not holden of the king as of any honor, caſtle, E. 6. cap. 4. F. N. B. 5. K. 
or mannor, &c, but when the land is holden of the king as of his crowne (3). (2. Ro. Art. 72, 73+) 

Note that an honor is the moſt noble ſeigaiory of all others, and originally created by the 
King, but may atterward be granted to others, See for the creation of an honor, 13 II. 8. cap. 

5. 33 H. 8. cap. 7. 38. 37 H. 8. cap. 18. (4) 
Aud it is to be obſerved, that a man may hold of the king i cap, or of his crowne, as well 
in Wage, as by Knight's ſervice (5), 

* 2 

De render al roy annualment un arte, ou un eſpee, &c. As grand ſer- 
, ty mutt be done by the body of a man, fo petite ſericanty hath nothing to do with the Ragna Chart. cap. 27. 
"iy of 2 man, but to render ſome things touching warre; as a bow, a ſword, a dagger, a 
dalle, a launce, a pair of gantlets of iron, or ſhatts and ſuch like, 
is to be obſerved that grand ſerjeanty or knights ſervice is not in law called /:berum Reziſt. fo. 2, F. N. B. fo, 1. 
Jer {ity as locage is, but fer feodum 4 militis, W G's But to linde the king ſo many ſhips 

tor 
But the reader thould recollect, that others explain the denomination in a different way. Ante 74. b.—-(6) On many occaſions 
K may be of unportance thoroughly to underſtand the phraſe of ira, or as according to claſſical ſtyle it ought to be, intra 
gudivcr maria; for there are various ſubjects, as well of the law of nations, as of municipal law, which are neceflarily connected 
withit, Of the tormer kind are the /ea deminion claimed by our king and its incidental rights; eſpecially the right of ſaluta- 
ton by Rriking of the flag and lowering the top-ſail to our ſhips of war; a ceremony, which, however it may be conſtrued by 
tor-1gners as a mere compliment, is conſidered by ourſelves as a recogniticn of ſovereignty. Of the latter fort are the doctrine con- 
cerning eſſoins de ultra marr, and all thoſe caſes, which turn upon the ellegation of being beyond ſea'; as queitions of legitima- 
cy, of out.awry, and on the ſtatutes of limitation particularly may. But notwithſtanding the necelſit of knowing, for ſuch a va- 
tity of purpoſes, what is the ſenſe of the term of being within the four ſeas, we do not find the ſubj: ſufficiently enlarged upon, 
either by lord Coke, or indeed ſcarce any other writers deſerving of being called origizal; except Mr, Selden, who is very co- 
p10us upon it; and Sir Philip Medows, who, though not ſo favourable to our claim of ſea dominion, nor ſo generally known 
as the tormer, is well intitled to notice. See Seld. Mar. Claul. lib. 2. per tot. but more particularly an cap. 1. & 24. and Me- 
dows's Obſervat. concerning the Dominion, &c. of the Seas, in a ſmall tract, which was publiſhed in 1689. In this ſcarcity of 
mtormation on the ſubject, it may be acceptable to the reader to be aſliſted in his enquiries by a ſhort but pointed view of the 
lulje&t z for which purpote we ſhall frft mention the origin of the phraſe of the four ſeas, and explain its molt general and 
extended jenle. 
c The continuation of this note will be found after tie note at tle end of the notes to 108, . 

(1) The tenure by grand ſerjcanty (till continues, though it is ſo regulated by the 12. of Cha. 2. as to be made in effect free and 
mon ſocage, except ſo far as regards the merely honorary part of grand ſerjeanty; for the firſt part of the ſtatute, which de- 
Itroys the incidents to tenures by knight's ſervice, of which grand ſcijeanty was the highelt ſpecies, is expreſled with a gene- 
raity tufficient to teach gPand ſerjeauty; but then a proviſo follows, by which the honorary ſervices of this tenure are exprelsly 
level, It is oblervable, that the proviſo for this purpoſe is penned with an inaccuracy, which leads to a very miſtaken idea of 
tue nc dents to grand terjranty. The honorary ſervices are preterved with a cautious exception of ſeveral burthenſome pro- 
peities, tuch as marriaye ward/hip and weoyages royal; to which are added eſcuage and the aids pur faire fitz ehrvalier et file 
maricr, though theſe laticr were certainly quite ioreign to grand ſerjcanty. See ante 105. b. From this undiſtinguiluing * 

0 


— 
* —— — 


$84vanhip, though it differs tom iet by zalure not only in zame but allo in duration and ſome other particulars, as will 
appear 


—  ——_ uL—;b— 


_— 


Lib. 2. Cap. 10. Of Tenure en Burgage. Sect. 160—16;, 


for lis paſſage is called /iberum ſervitivym; and therefore it is ſaid, per liberum ſervitinm of 1, 
eveniendum nobis quingque names ad train ſitum noftrum ad mandatum naſtrum. And therefore Cleer'; 
ſuch a tenure is neither grand ſerjeanty, nor knights ſervice ; becauſe nothing is to be done U 
the body of any man, nor in that caſe touching war, but ſhips to be found. And this is th 
reaſon, that Littleton yeeldeth of the examples doth here put, becauſe that fuch a tenant 
by his tenure * not to go, nor to doe any thing in his perſon, touching war. And here. 
Bradt, li. 2. fo. 45- with agreeth Bracton, ex paris ſerjeantiis, ; oa non reſpictunt regem nec patriæ defenfionem, nullun 
competere debet maritagium nec caſtodiam, Sc. 
22 holdeth land of the king, to finde an horſe of ſuch a price and a ſaddle and , 
bridle by forty dayes, or any other time, when the king goeth with hisarmy againſt Wales, this 
is petite ſerjeanty, and no grand ſerjeanty for the cauſe aforeſaid. 


Seck. 160. 


T TEL fervice neft E T tiel ſervice ne AN D ſuch ſervice; 


for ſque ſocage, Fe. eſt forſque ſocage but ſocage in ef- 
mou as A. _ _ — en effect; pur ceo fect; becauſe that ſuch 
nity ot the rion . N 
kine Seach 1 que liel tenant per tenant by his tenure 
ſerjeanty, ork 2 ly Jon tenure ne doit ought not to goe, nor 
common perfon ſhou call- . ſb, 
9. H. 3. Gard. 145; ed plain focage ab Hectu: for aler, ne Fayre aſcun doe any thing, in his 
ir ſhall have ſach effects or in- cA2ſe, en fon proper proper perſon, touch. 
eidents as belong to focage, perſon, touchant le ing the warre, but t. 


andneither ward nor marriage 
&c. for they belong to knig ts guerre, mes de ren- render and pay year- 


9. H. 3. Gard. 145. 


We : * 3 : der & payer annual- ly certaine thing; 
I * P art. ca, 2 . t 5 ten re 2 . P . 
Vide Stat. de Wardis & Relervis Gunter in the — „ine ment certaine choſes to the king, as 1 


28 E. 1. king ſaith thus. Nos non ha- al roy, come home man ought to Pay 2 
bebimus caftodiam haredis, &r. dovt payer un rent rent. 
occafione alicujts parve ſerjean- y y i 
tic, quam tenet de nobis per ſeruitium reddendo nobis cnltellos, ſagiti#s, Ce. 


Sect. 161. 


F this fuf- Z T nota, que home ne AN D note, that a mar 


— 1 poyt tener per graund cannot hold by grand 


Vide Sed. 1. ſaving that parva ſerjeantie, ne per petit ferjeanty, nor by petite 
Serjeantia dis only ſerjeunty, finon de roy, ſerjeanty, but of the king, 


appropriate to this 
tenure (1). 0. . c. 


C HAP. 10. Sect. 162. 
Tenure en Burgage. 


Pratton lib. 3. TraQ. 2. Britton BURG AGF, =O ENURE en bur= ENURE in bur- 


fol. 164. Mirror cap. 2. ſect. 18. 


fo. Co. 123, 124. The Mar- burgagium, is derived of Age e lo — 1 here an 
or of "Max Caie. 40. All. this word urges, which is + 8% eff e 4 e . 
. 27. 43. E. 3- 32. 21-E. 4. wicus, pagus, or villa, a Lient OUTgh oft, de gue ancient burrough is, 


. & $4. 21. H. 7. 15. 2. E. towne (2); and it is called a Je roy e/f ſergnior, & Which the king is lord 
n burgh (3), becauſe it ſendeth 2 of 8 : 8 ; 


[5] Bracton lib. 3. fo. 124. burgeſles to parliament. 
Fleta lib. 1. cap. 47. Ot burghs ſome be incorporate, and ſome not; and ſome be walled, and ſome not. [5] 1: 
i ce u 
of expreſſion, and from the confuſion and redundancy ſo conſpicuous in moſt parts of the ſlatute, we are inclined to inſer, that 
thole, who attribute the framing of it to lord chief juſtice Hale, found themſelves on a looſe report, very injurious to the me- 
mory of that ſhining ornament of his profeſſion. See Gilb. Eq. Rep.176,—(2) In a former note we mentioned Mr, Madox's d 
approbation of calling any tenus es of the king by way of diſtinction tenures ut de perſona, We ſhall here explain his reaſons for 
rejecting the phraſe more fully. The phraſe ſeems unneceſſary; for that of ut de corona fully anſwers the ſame purpoſe of dil 
rinction. It allo ſeems injudicious, and to tend to an erroneous idea of tenures ; becaule it ſuppoſes, that ſome tenures are 1 
ot the genen, whereas in truth all are, and none can hold feudally of an nanimate thing, or otherwiſe than of a man's perſon. 
Mad. Baron. Ang. 167. This is the ſubſtance of Mr. Madox's objections to the phraſe ; and we ſtill think, that in ſtrict pro- 
priety of ſpeech, his animadverſion on thoſe, who uſe it, is juſtifiable. However In juſtice to lord Coke it ſhould be remem- 
bered, that he was not the inventor of the phraſe ; Mr. Madox himſelf tracing its origin to the latter end of the reign of Henry 
the Eighth.—-(3) Mr. Madox is not leſs adverfe to thus diſtinguifhing tenure i capite from tenure ut de konore, than to the dif- 
tinction of ut de perſona ; nor are his reaſons leſs convincing. Lenore in cafite, in its genuine ſenſe, ſignifies a tenure of an- 
other e medio, that is, immediately and without the interpoſition of any meine or intermediate lord; and theretore when an 
honor or other ſeigniory came into the hands of the crown by eſcheat or otherwiſe, its tenants were as much tenants . clict 
to the king, as thoſe who were ſo by original grant from the crown. In proof of this Mr. Madox ſelects from ancient recor-'s 
a great variety of inſtances between the $th of Richard I. and the zoth of Henry VI. in which tenures af % honcre are cnt 
n tenures in capite; and as Mr. Madox adds no inſtances of a later time than Henry the Eighth and queen Es, 
eth, in which the words ix capite are omitted, it may be conjectured, that the error 8 of by Mr. Madox originated 
ſoon after the time of Henry the Sixth. Mad. Baroa. Angl. 187. The defign of excluding tenures at de nere from the de- 
ſcription of tenures in capite was to diltinguith thoſe eftates, which were held of the king by a tenure originally created by the 
King, from thoſe held of him by a tenure commencing by the ſubinfeudation of a fubject; between which there were many 
diſtetences in point of incident very eſſential both to the lord and tenant. Mad. Baron. Angl. 12. But it ſhouid have bern 
recollected, that the diſtinction aimed at was already marked, with equal ſufficiency and more correctneſs, by denominatis 
tenures of the firſt ſort renures wu? & corona, and thoſe of the ſecond tenures ut de hovore, The influence of this miſtaben mos 
tion of tenancy ix capite is very evident, as well throughout the ſtatute of Chartes the Second for taking away the oppietive 
fruits of knight's ſervice and tenure in capite, as in thoſe grants from the crown, which in the terendum are expreſſed to be 37 
de honore et non in capite. See Mad. Excheq. fol. ed. 432. But great as this error about tenure in capite may be, lord Coke 18 
excuſeable for conforming in His language to it; becauſe before his time it had been adopted by the legiſlature. Sce 37. H. . 
e 20, l. 2. 3-4. 1. E. 6. c. 4. . 1. 2. & 3. and Mad. Baron. Anglic. 233. 
; For the remainder of the notes to do. a foe ol. . 4. | ; 
(1) The tenure of petit ſerjeanty is not named in the 12, ot Cha. 2. but the itatute is not without its operations on this e. 


— 


appear dy the next note, is founded on a like conformity to the order of nature, It being thus explained, who are intizles 29 
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ceux, que ont tene- and they, that have was in former times taken for 


- e thoſe companies of ten fami- 
ments deins le burgh, tenements within the lies, aA one anothers 


eignont del roy Hour burrough, hold of the pledge; and therefore a pledge 


So ed : in the Saxon tongue a 
ſenementi, que cheſ- king their tenements ; 4 Fre take it that 4 


cun tenant per ſon and every tenant for burgh cone, \ whereof alſo 
. - commeth headborough or bo- 
tenement doit payer his tenement ought am 4 andttelt * a 
al roy un certain to pay to ** king a chiefe pledge, viz, the chiefe 
| . certaine rent care, man of the borhoe, whom 
rent 7 ee Se c. A d ſi 4 Y l Bracton called — 
Et tie tenure neſt : b n uc W and hereof alſo — 
tenure en o- 18 ut tenure in 10 burgbote, which, as Fleta 
forſque A ade faith, Ripnifieth quictakcian 
Cage. Se. reparationis Murorum civitatis 
| \ aut Burgi. G 
Every city is a burgh, but every burgh is not a city ; whereof more ſhal e ſaid hereafter, 
And the * of this word burgagium, (as before hath beene noted) fignifleth the ſervice 
whereby the burgh is holden, And of this word (burgh) two ancient and noble families take 
their names, . de Burgo, and de Burgo caro, Burchier. 


De que le roy eſt ſeignior. But it may be holden of another, as by that, Which F. N. B. 64. 4. 
immediately followeth, appeareth. 


orhoe, 


Seck. 163. 


ET meſine le manner ND the ſame man- 8 

eft, lou un auter ner is, where ano- eplanation. Ouly this 

figniour efperttual ou ther lord ſpirituall or by the way is to be 
0 


temporall ejt ſeignor de temporall is lord of 1 . 6 th 
liel burgh, et les te- ſuch a burrough, and the ment, have not been 16. R 4. Cc. g. 1. H. 4. ca, . 


nants de tenements en tenants of the tenements <#lled lords ſpirituall &c, 
, : g ſo lately, as ſome have 

tiel burgh teignont de in ſuch a burrough hold ;magiued. 

lour ſcignior a payer, of their lord to pay, each 

clieſcun de eux, un annu- of them yearly, an annual 

al rent, rent, 


Sect. 164. 
27 eſt appel te- ND it is called te- PE R certaine 


nureenburgage; nure in burgage; for rent, &c. 
Pur ceo que les tene- that the tenements with- (c.) bere 1s implyed feat- 


l tie, her ſet vi | 
ments deins le burgh in the burrough be hol- — 5 


font tenus del ſeig- den of the lord of the lord, e. 
nior del burgh per burrough by certaine Les ancient villes 
certaine rent, &c. Et rent, &c. And it is to wit, aw burghes. 


eff aſcavoire, que les that the ancient townes, gen 8 — 
antient villes, appel called burroughes, be king or any other lord, 
which ſendeth burgefles to 
the parliament. 

And it is to be obſerved, that Burgh and Burie have all one fignification ; as Canterburicy 


Burie Saint Edmond, Sudbarie, Salifourie, Bacburie, Heytefhurie, Malmeftzrie, Sbaftoſturie, 


| Teukeſ- 
It being necefſarily a tenure in capite, though in effect only ſo by ſocage, livery and primer fi were of courſe in- 
eident to it on a deſcent; and t are expreſsly taken away by the ſtatute from every ſpecies of tenure in capite, 
as well ſocage in capite as trights ſer vier in capite, See ante 77. a, But we apprehead, that in other reſpe&s peri 
ferjeanty is the ſame as it was re ; that it continues in denomination, and ſtill is a dignified branch of the tenure by ſocage, 
rom which it only differs in name on account of its reference to war. (2) For the difference between (own and borough, fee 
poſt 115. b.—(3) For the etymology of Serough, beſides Spelman, Du Freſne, and the other glofſariſts, ſee Whitl. on Parliam. 
497- Brad. on Bor. 1. and Mad. Firm. Burg. 4.—(4) Mr. Midox cautions his readers agaiatt this derivation of borough, Mad. 
Firm, Burg. z. His reaſon, we preſume, was, that 5yrong} was a word far more ancient than the practice of ſending bue- 
g*fles to parliament, However it is —.— that ſome boroughs might be denominated towns, till they were allowed ro chuſe 
repreſentatives in partament ; and that they acquired the name of boroughs from the circumſtance of having that privilege. 
any torus did become boroughs in this way, it in ome degree accounts for lord Coke's explication of the word, though it 
will not wholly juſtify bim as an etymologitt. | 
Continuation of the note about thi Four ſeas from 108. 2. 

The appellation of the four ſeas takes its riſe from the four v, iato which the ſea encompaſſing Great Britain, by reference 
to the four cardinal points of the globe, is divided. All the parts taken together are ſometimes called the Brify/o ſoar; but 
conſidered ſeparately each varies in its denomination with the coaſts of the iſland. To the V our ſea is by ancient writers 
called Fergivian, not only including the ſex between Great Britain and Ireland, but extending over the Atlantick ocean, 
which waſhes the weſtern coaſt of the latter; and this weſtern part of our ſea is ſubdivided; for ſo much as runs between 
England and Ireland is called 87. George"s Channet, or the Iriſ> ſea, and the ſea on the weſt coaſt of Scotland is ſometimes 


3 


8 


— 


tae guardianſhip by nature, and what infants are its object: 
This guardianſhip continues till the infant attains the . 
than the cuſtody of the infant's perſon ; a 
note, which in the laſt ſentence 1» ung 


we ſhall conclude with ſome few other partieutars concerning it. 
ge of twenty ont. The books inform us, thatit extends no further 
harity, we did not fofficiently advert to, when we were writing a preceding 
y expreſſed, as if receiving the profits of lands might be part of the office of 

K R K guardian 
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Teukeſbury, and others ſend 5 : 
Burgeſſes 'to the parliament. burghs, fo we 5 Pp Iu = moſt _ wah 1 towns, 
a Vide pro willis, parochiis « 15 ancient wills que that be within Eng. 
hamtettis poftea, ſeetion 171. ſont deins Engleterre; land; for the townes, 


Cities. Civitas, where- car ceux villes, que that now be cities or 


of commeth the word city. 5 . . 
A city is s borough incorpor-. © ſont cities ou coun- counties, in old time 
ate (2) ; which hath, or have ties, en ancient temps were boroughes, and 
had a biſhop ; and though the #7; 

bibopricke be difſolved, yer fueront burghes, et called boroughes; for 
2 appelles burglies; car of ſuch old townes, 


Lamb. fol. 125. In the time of William the de tielx ancient villes, called boroughs, come 
conquerour it is declared in 


theſe words. rem nullum Appelles burghes, de- the burgeſſes of the 
mercatum, wel forum fit, nec ignont les burgeſſes al parliament to the par. 


eri permittatur, niff in civita- . 
bes regat aghh%; os is berg: Parliament, quant le liament, when the king 


clauſis et muro wallatis, et caftel= YOY ad ſummon ſon hath ſummoned his 
lis, et locis twtiſſimis, ubi con- 5 . 

ſuetudines regui noſtri, et jus P arliament (1). par liament. 

naſlrum commune, et dignitates 


corona noftra, gue conſlitute ſunt a bonis pradeceſſoribus noflris, deperire non poſſunt, nec deſ'an- 
dari, nec violari, ſed omnia rite et per judicinm et juſtitiam fieri debent : et ideo caſtella et burg: 45 
civitates ſunt et fundate et adificate ; ſcilicet ad tuitionem gentium, et poprlorum regut, et ad An- 
fonem regni, et idcirco obſervari debent cum omni libertate et integritate et ratione. So us by thiz 
it appeareth, that cities were inſtituted for three purpoſes. Firit, A conſuctudines reg ui fr, 
et jus noftrum commune, et dignitates corona noftre conſervand*. 2. Ad tuitionem gentium et popu- 
lorum regni. And thirdly, Ad defenfionem regni. For conſervation of laws, whereby every 
man 4 his one in peace ; for tuition and defence of the king's ſubjects; and for keep. 
ing the King's peace in time of ſudden uprores ; and laſtly for defence of the realme again? 
outward or inward hoftility, 

Mirror cap. 2. ſect. 18. Britton Ciwitas et urbs in hoc differunt, quod incole dicuntur civitas, urbs werd complectitur edificia; 

fol, 87. but with us the one is commonly taken tor the other. Filleins font coultivers de fiefe denurrant; 
in villages upland ; car de wille g dit willeine, et de boroughes burgeſſes, et de cities citizens, 

Every borough encorporate, that had a biſhop within time of memory, is a citie, albeit the 

Mich, 9. R. 1. Rot. 2. (which biſhopricke be diffolved ; as Weſtminſter had of late a biſhop, and therefore it yet remaines a 

was in Anno Dom. 1195.) in an city (3). The burgh of Cambridge, an ancient city, as it appeareth by a judiciall record (which 

= CR OR = is to be preferred before all others) where mos civitatis Cantabrigiæ is found by the oth of 

Cambridge. twelve men the recognitors of that aſſiſe; which (omitting many others) I thought good to 
mention, in remembrance of my love and duty alme matri academic Cantabrigie. 

There be within England two archbiſhoprickes, and twenty-three other bithoprickes. There- 
fore ſo many citics there be ; and Cambridge and Weſtminſter being added, there are in all 
twenty-ſeven cities within this realme, and may be more, than at this time I can call to memery. 

It 1s not neceſſary, that a city be a county of itſelte ; as Cambridge, Ely, Weſtminſter, &. 
are cities, but are no counties of themſelves, but are part of the counties where they be. 


(Poſt, 168. a.) , Counties. Or ſhires, the one taken from the French, the other from the Saxon, in 
Latine comitatus. Counties are certaine circuits or parts of the kingdome, into the which the 
whole realme was divided for the better gouvernment thereof, ſo as there is no land, bur it is 
within ſome county. And every of them is governed by a yearly officer, which we call a 

Shireve; which name is compounded of theſe two Saxon words Shire and reve, [i] profits 
or pre feftus comitatus, But hereot more hereafter in his proper place ſhall be ſpoken, Thur 
be in England forty-one counties, and in Wales twelve. 


2.08 29h 124, Vid. Perant Veignont les burgeſſes al parliament, &c. Parliament is the higheſt and mo? 
honourable and abſolute court of juſtice in England, conſiſting of the king the lords dt 
| parliament and the commons. And againe, the lords are here divided into two forts, 
viz, ſpirituall and temporall. And commons are divided into three parts, /s. into 
knights of ſhires or counties, citizens out of cities, aud burgeſſes out of burroughes 
the words of the writ to the ſherite for the election being, duos milites gladits cinttos nar 
gts idoneos et diſcretos comitatus tui, et de qualibet civitate comitatus tut duos cities, 1 5 
qo): et 
named the Caledonian, Deucalidonian, or Scottiſh ſea, and ſometimes the North ſea. On the North fide of our iſland there 6 
allo the Scottifh or North lea, To the Eaft we have the German ocean, which is bounded principally by the oppoſite coalts of 
Germany and the United Provinces, Laſtly, to the South there is the Britiſh Channel, or ſea, as ſome denominate it; which 
runs along the French coaſt, and, comprehending the bay of Biſcay, ends with the northern coaſt of Spain. See Seld. Mar. 
Clauſ. lib. a. cap. 1. and the introductory account of the Britiſh ocean prefixed to the deſcription of Ireland in Camd. Britain. 
Such is the deſcription of the four ſeas, as we have it principally from Mr. Selden. But it ſhould be obſerved, that the de- 
ſcription is framed with a view to the whole ifland of Great Britain, as in Mr. Selden's time it became united under the govern 
ment of the ſame king; and not to England, as diſtinct from Scotland, according to the ſenſe of our Engliſh law-books before the 
reign of James the Firſt; for in them the four ſeas were underſtood with more reſtriction, and to be thoſe, which en compi 
England only. See Medows's Obſerv. on the Domin, of the Seas, 11. Seld. Mar. Clauſ. lib. 2. cap. 31. and juſtice's Treat. on des- 
Laws 1ſt ed. 165, Another thing, very neceſlary to be attended to, is the very large and comprehenſive terms of the deſcrip: 
tion, fo far as the regard the Weft and North parts of the Britiſh ſeas; the former ſeeming to reach to the caiteru ſhore of 
the continent of America, and the latter to be in ſome meaſure without any certain limits. Even the two other parts do 
not ſeem to be marked out with that nice preciſion, the want of which, as the reader will readily conceive, may under ſore 
circumſtances be the cauſe of conſiderable embarraiſments, both in ttanſactions with foreign ſtates, and in the exerciſe of ju- 
dicial authority amongſt ourſelves. See Seld. Mar. Clauſ. lib. 2. c. 30. 31. 33. The difficulties ariſing from this uncerts'"'y 
will be beſt underſtood, by conſidering what the extent of the phraſe of the four ſeas is in ſome particular inſtances. But hs 
illuſtration ſhall be attempted in another place, where lord Coke gives the opportunity of reſuming the ſubject. See polt 244- + 
1) See ante 108. b. note 4.—(2) This implies, that unleſs a borough is corporate, it cannot be a city. But if this was lord 
Coke's idea, it is not quite accurate ; for though in general the deſcription may be true, yet it is not univerſally ſo. Welt- 


minſter ls a city and alſo a borough, ſo far at leait as the ſending members to parliament can intitle it to that . 
na 


— 


— — 


guardian by nature. See ante note 8. of 88. b. Carth. 386, ante 84.— It yields as to the cuſtody of the perſon to guardianſhip 
in ſocage, where the the title to both guardianſhips concur in the ſame individuals as they neceſſarily do in the caſe of father or 
mother, if lands held by a ſocage-tenure deſcend on the heir apparent being an infant, and may in the caſe of other ancefors; 
the reaſon of which is explained elſewhere. See fol. 88. b. note 8. But guardianſhip in ſocage ending at fourteen, we prefunts 
that after that age the father, or other anceſtor having a like title to both guardianſhips, becomes guardian by nature till the 


inſan: s 
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voll bet burgo duos burgenſes de diſcretioribus, et magis Sufficientibus, Se, all which have ces 
"nd ſuflrages in parliament. You ſhall reade in the parliament rolls, that (as hath beene ſaid) 
there is lex et conſuetudo parliamenti, que uidem lex quarenda ft ab omnibus, ignorata & multis, Vide ſect. 3. 
t copaita d paucis, Of the members of this court ſome be by deſcent, as ancient noblemen ; (. lat. ) 
ſome by creation, as nobles newly created ; ſome by ſucceſſion, as biſhops ; ſome by election, 
as knights, citizens, and burgeſles. 

It is called parliament ; becauſe every member of that court ſhould ſincerely and diſcreetly 

ler la ment (1) for the general good of the common wealth; which name it hath alſo in Scot- 4 H. 8. cap. 8. 
lund “ 2); and this name belore the Conqueſt was uſed in [a] the time of Edward the Confeſſour, [-] Tre«tif. de Modo tenend. 
\Willizm the Conquerour, &c. (3) It was anciently before the Conqueſt called michel finoth, michel — 1 — # J9s 

emote, calla rvitenage mote ; that is to ſay, the great court or meeting of the king and of all the jchannis. Pol, Virgil, © 4 
5 ment, ſometime of the king with the counſel! of his biſhops nobles and wiſeſt of his peo- pore H. x. W. 1. J E. 1, in the 
ple. This court the Frenchman called cs effates, or laſſemble des effates, In Germany it is title. 
called a diet. For thoſe other courts in France that are called parhaments, they are but ordi- 
nary courts of juſtice; and {as Paulus Jovius affirmeth) were firit eſtabliſhed by us. 

The king of England is armed with divers councels, one whereof is called commune concilium, 3 1 * 3. Inft. 125, 
and that is the court ot parliament, and ſo it is legally called in writs and judicial E f " Fon 4 b te 
commune concilium regui Anglia. And another is called [5] magnum concilium : this is ſome- Regi. 280. 
time applied to the upper houſe of parliament, and ſometime out of parliament time to the 

ercs of the realme lords ot " gm In; who are called magnum concillum regis ; for the proote 
whereot take one [e] record for many in the fift yeare of king H. 4. at what time there was an le] 27. Avg. 5. H. 4. 
exchange made betweene the king and the earle of Northumberland, whereby the king pro- 
miſeth to deliver to the earle lands to the value, &c, per advice et aſſent des eftates de ſon 
realme et de ſon parliament (parenſi que parliament ſoit devant le feaft de St. Lucy) on auterment per 
adwice de fon graund councell, et cuters gates de ſon realme, que le roy ferra aſſembler devant le dit 4] In Dorf. Clauſ. 16. E. 2, 
feaſt, in caſe que le parliament ne ſoit, And herewith agreeth the act of parliament in 37 E. 3. (7. & 6 
cap- 8. where it is ſaid, betore the chancellour treaſurer and great councell. (4) Thirdly (as J- Gn. $6.9 
every man knoweth) the king hath a privy councell for matters of ſtate ; (as for example) [4] ſe] 43- Aft. 1g. 27. H. 6. f. 1. 
Henricus de bello monte baro de mag no ct de privato concilio regis juratus, and many others before K. 3. 11. Reziſt. 191, mg * 7 
and after. The fourth councell of the king are his judges of the law for law matters; and this 1 apt 4 .* E72 

. ; . "7" + 19, E. 3. Jugement 174. 
appeareth frequently in our (e] bookes, and muſt be intended, when it is ſpoken generally by W. 1. ca. 1. Laftat de Templar. 
the councell it is to be underitood ſecundum ſubjeftam materiam ; tor example, if it be legall, 16. R. 2. Stat de Præmunire. 
then by the King's councell of the law, wiz. his judges (5). 

Now for the antiquity of this high court of parliament, whereof Littleton here ſpeaketh, it Sce the ſame publiſhed by Mr, 
appeareth, that divers parliaments have beene holden long before and untill the time of the Lambert. 

Conqueror, which be in print, and many more appearing in ancient records and manuſcripts (6). 

[f] Le rov Alfred aſſembler” les counties, Sc. et ordeina pur uſage perpetual, que deux foitz per an (f] Mirror ca, 1, ſect. 2. Vide 
ou pluts ſovent prr miſter in temps de peace ſe aſſemblerent a Londres, a parlementer ſir le guidament Statutes de 4. E. 3. ca, 14. & 36. 
del prople de Dieu, et coment oy garderent de pecher, wiveront en quiet, et receiveront droit per E. 3+ ca. 10. 
uſages et ſanits judgements, Per cefteeſtate ſe fieront pluſors ordinances per pluſors roys Jeſque a 97 le 
roy que ore g, que ſuit le roy E. 1. (7) The concluſion of that great parliament holden by king 
Ethelſtan at Grately is very remarkable, which I have ſeene in theſe words. All this <vas 
enatted in that great ſynod or councell at Gratey, wwhereat was the archbiſhop Wolfehelme, <vith all 
the noblemen and wiſe men, <vhich king Athelflan called together. 

There have becne in the time of, and ſince the Conqueſt, in the reignes of H. 1. king Ste- yy; ca. 4. GA EO 

hen, H. 2. R. 1. king John, H. 3. &c. 280 ſeſſions of parliament, and at every ſeſſion 6. 4. ée Defaults, 2 1 we 
— acts of parliament made, no ſmall number whereof are not in print (8). micide cap. 1. ſect 13. cap. 4. de 

The juriſdiction of this court is ſo tranſcendent, that it maketh, inlargeth, diminiſheth, Poyns. Ockem quid cum Ven. 
abrogateth, repealeth and reviveth lawes, ſtatutes, acts and ordinances, concerning matters Math. Pail. 212, 213, 
ecclefiaſticall, capitall, criminall, common, civill, martiall, maritime, and the reſt, None 
can begin, continue, or difſolve the parliament, but by the king's authority, Of which court 
It is ſaid, [a] Que il off de tre/grand honor et Juſtice, de que nul doit imaginer choſe diſhonorable. [4] pl. Com. 398. b. Doctor & 
100 Hahet rex curiam ſuam in concilio ſuo in farliamentis ſuis, preſentibus prelatis, comitibus, Stud. ca. 5. fol. 164. 

aronibus, proceribus, et aliis viris peritis, nbi terminate ſunt dubitationes judiciorum, et novis [6] Fleta lid 2. ca. 2. F 
injuriis emerſis nova conflituuntur remedia, et unicuigue Juftitia prout meruerit retribuctur ibidem. deLaudibus legum Angliz, Brac- 


But this properly doth belong to the juriſdiction ot courts, and therefore this little taſte hereof + ) 
dall ſuflice, | mw "OM 


Sect. 


pation ; and yet it certainly is not corporate. Mr. Madox mentions Weſtminſter as a borough not rate ; and we ourſelves have 
ſeen papers in the archives of the dean and chapter of Weſtminſter, which confirm his idea. Mad. Firm. Burg. 49- This 
fact is material to another purpoſe. Weſtminſter not being corporate, and yet having, as we apprehend, firſt ſent members to 
parliament in the reign of Edward the Sixth, is an inſtance, that the inhabitants of a town may acquire the right of hayin 
repreſentatives in 0. bas: within time of legal memory without being incorporated, and therefore ſeems inconſiſtent wi 
the doctrine of lord chief juſtice Holt on this ſubject in Aſhby and White. See 3. Pryn. Brev. Parl. ſect. 7. p. 188. 2. Will. 
Notit. Parl. 2. and 21. of the preface. Car. Rights of Elect. part 2. page 233. 2. Stow's Survey Strype's ed. of 1720. p. 8. and 
10, of the 2d appendix, and 2. Dougl. Hiſt. of Caf, of Controv. Ele&. 296. 297. 298. It is with great pleaſure, that we cite 
Mr. Douglas's work, as it affords the opportunity of congratulating rhe ſtudent, on the acceſſion of a collection of excellent re- 
ons on the law of parliamentary election, accompanied with an inſtructive hiſtorical preface, and very judicious annotations. 
his is the only work of the kind, except one lately E from Mr. Glanville's manuſcript ; and they are both icularly 
valuable, on account of their tendency to diffuſe the nowledge of a branch of law, which before was too much confined to the 
narrow circle of the few favourites in poſſeſſion of the prafice.—(3) This is rather an unapt example of the truth of lord Coke's 
2 ; for Weſtminſter, as we have already ſtated, is zot a borough incorporate, See ſupra note 2. As to Weſtminſter e 
ing a city, it became ſo by expreſs creation, and not fingly by making it the ſee of a biſhop, however ſufficient that of itſelf 
might have been ; the letters patent, which erefted the biſhoprick, ordaining, — „ villa noflra Wefimonafterii extunc et de- 
mceps in perpetuum fit civitas, ipſamque civitatem Weſi erii vocari. See the patent in 2. Burn, Reform. page 246. of 


The continuation of the notes to 108. a. intended to be introduced here, is neceſſari poned to fol. 111. a. 

.(1) The latter part of this etymology is juitly exploded ; but it is ſome excuſe for ary dog that it did not firſt come from 
bim, it deing to be found in preceding authors of eminence. See Lamb. Archeion in the chapter of Parliament, 
and 1. Whitl. on Parliament 174. A learned writer of the preſent time ſuggeſts, that perbaps parliament may be a 
compound of parly and ment, two Celtick words, the former anſwering to parler in French, and the latter Ing anos, 
and both together importing the ſame as great talk amongſt the Indians of North America. Barringt. Obſ. on Ant. Stat. ad 
ed. 36. But though we do not doubt, that there are two ſuch words in the Celtick language, we are ſcarce more ſatisfied 
with this derivation, than with that expreſſcd by lord Coke. The opinion adopted by Mr. Lambard ſeems far the moſt pro- 
bable; and this is, that parliament is not a compound word, but fimply derived from the French verb parler, with the addition 
of ment in the termination; which mode of converting verb, into xouns as well as into adverbs is common in the French 


tongue. Lamb. Archeion in the chap. of Parliament. like practice prevailed in the formation of the a — 


infant's age of twenty-one. See Carth. 384.—Laſtly the father may diſappoint the mother and other anceſtors of the guardian- 
| P 


= 4 — — A 


Lib. 2. Cap. 10. Of Tenure in Burgage. Sect. 16 5, 166. 


Sect. 165. 


"USTOMES et u- TEM per le- LSO for the prez. 
ages. Conſuctudo, is [ greinder part ti- A ter part — 1 bo. 


dne of the maine triangles * 

S els burghes ont di- roughes have divers 
thoſe lawes being divided into Vers cuſtomes ef u- cuſtomes and uſages, 
pan cc 3 my an ſages, que nont pas which be not had in 

Poft. 11%. b uſtome. which it 18 1; . 

N 3.6. 2. * that roxſuctuds pnondoguc auters villes, Car other towns. For ſome 
pro lege fervatur in partibus, aſcuns burghes ont t. boroughes have ſuch 


ubi ſucrit more utentium appro- . : 
bata, et wicem legis obtinet ; el cuſtome, que f home a cuſtome, that if fl 


lon gemi enim temporis uſus et ad iſſue pluſors fits et man have iſſue man 


corſuctadinis non off vilis au- 7 
ten u G. g. 9 moruſt, le puiſne fits ſonnes and dyeth, the 
(b. 33. a.) (ficut jus) parit jus poſſulendi, enheritera touts les youngeſt ſon ſhall in- 


et tollit actionem vero domino. Ffenements,nue fueront herit all the tenement: 
Ot erery cuſtome there be 7 7 ents, 


two eflentiall parts, time and a ſon pere deins ene which were his father's 
uſage ; time out of minde, Ie burgh come heire a within the ſame bo— 


(as ſhall be ſaid hereafter) / . 
and continuall and peaceable 7 on P ere P {4 fo ce de rough, as heire unto 


uſage without lawtull inter- ciiſlome; et tie! cuſs his father by force of 


| ruption (2). tome eſt appel burgh the cuſtome; the whi 
Ded. Plac. 104, 5. Co. 84. a.) | Que nont pas autres E ngl 2 PP 8 gin; Wan a * 
villes. It is neceſſary to be 5 
8 = (1). 


(*) 44: E. 3. 33. 40. AN. 4. 27. alledged in an upland towne, which is neither city nor borough. In an upland towne, that 
41. 21. E. 4. 54+ 43. E. 3. 32+ ig neither in city nor borough, ſuch a cuſtome to deviſe lands cannot be alledged. Neither in 

an upland towne can there be a cuſtome of borough Enyliſh or gavelkinde; but theſe are cul. 
(4) 21. E. 4. 53. 8 tomes, which may be in cities or boroughes. [4] Alſo if lands be within a manor tee or 
(6. Co. 59. b.) ſeigniory, the ſa:ne by the cuſtome of the mannor tee or ſeigniory may be deviſable, or of the 
(*) 22. E. 4. 54 15. E. 4. 29, nature of gavelkinde or borough Euglith, “ But an upland tow ne may alledge a cuſtome to 


21. II. 7. 14 44 E. 3. 18. 21. have a way to their church, or to make by - lawes for the reparations of the church, the well 


H. 7. 40. i ordering of the commons, and ſuch like things. And it is to be obſerved, that in ſpecial caſes 
e] Brack. lib, 4. 271. 34. E. 1. a cuſtome may be [e] alledged within a hamlet, a towne, a burgh, a city, a mannor, an honor, 
TEL. Rk = * * an hundred, and a county : but a cuſtome cannot be alledged generally within the kingdome 0: 
25. 39 E. 3. 6. 9. * * E. England; tor that is the common law (3). 


3 — 7: 3 * Le puiſna fit s inheritera, And yet by ſome cuſtomes the youngeſt brother ual! 


30 L % 36 H- 3. Dier $4. inherit; for conſuctudo loci gſt obJervanda (4)+ 


. N. H. 122. gl. k. 3. Trey, Touts les terres ou tenements : Either in fce fimple, fee taille, or any other in- 


" heritance, It lands of the nature of borough Engliſh be letten to a man and his heires during; 
| the lite of I. S. aud the leſſee dyeth, the youngett ſonne thall enjoy it (g). 
Vide Glagvil bib. 9. ca, 3. 9. Boro 


ugh Engliſh So called, becaufe this cuſtome was firſt (as ſome hold) in Eng- 


Lect. 166. 


NP this is called frank : | : 2 
FX banke, Hareuns bancrs. TI TEM en aſcun LS O in ſome bo- 


Conſuetudo oft in partibus illis, bur ghes, per le roug hes, ; by os 
ea ib. (. Wed. ea „ . e e cuſtome, feme avera ſtome, the wife ſhal 


run haheaut francum bancum 


land (6). 


decks 5 het PL, Com. 413. i te ge, ſockmannorum Pur J@ dower Fouts have for her dower all 
len nomine dotis (7). les tenements,que fue- the tenements, which 
ront a ja baron, &c. were her huſbands. 
Ore 
— 


thence the true ſource of derivation for efamentum, and other ſimilar Latin words; though an injudicious defire to render them 
more ſignificant and expreſſive of the qualities of the ſubjects to which they are applied, than their true deduction vou dun- 
rant, gave birth to a forced and fanciful kind of etymology, like that now ſo properly rejected in the inſtance of the 
word parliament. This falſe taſte in reſpect to etymology is of a very ancient date; nor were lord Coke and his cotempora- 
raries more chargeable with it, than ſome of the moſt admired and pure claſſical writers of antiquity, not excepting even 
Cicero, See Menag. Jur. Civil. Amcen. cap. 39. particularly in his obferrations on the word tamentum, and Tay!. Elem. Civ. 
I. 7. It ſeems to have originated from not attending to the real office of etymology, and confounding it with the 1 
of the ſubject to which a word is applied; two things quite diſtinct in their nature, though it frequently happens, that 1 0 
reflect light on each other.— (z) For a hiſtory of the origin and conſtitution of the parliament in Scotland before the Union 0 
the two Kingdoms in the reign of queen Ann, and of the change made by the eſtabliſhment of one parliament tor Great Bri- 
tain, fee the Treatiſe on the Laws of Election for Scotland, with which Mr. Wight hath lately obliged the public.—(3) Mr- 
Lambard gueſſes, that the word pariiament was introduced here ſoon after the Conqueſt. He cites Wofminfter the rfl, as the mot 
ancient ſtatute in which he bad obſerved the word to- be uſed ; thougb from a paſſage in the ſtatute of Edward the Second, — 
tioning parliaments in the times of that king's progenitors, be infers, that the word had been adopted ſeveral reigns before. Lamd. 
Archeion cap. Parliament, and Weltm. 7. 3. E. f. and Articuli Cleri 9. E. 2. One of Mr. Prynne's arguments againſt the great an- 
tiquity of the modus lenendi parliamentum is the frequent uſe of the word artiament ; he inſiſting, that it was never applied to OP 
the great council of the nation in any of our ancient records or writings prior to the reign of Hen, 3. See Pryn. on 4. Init. 2. <1 
turther Brad. Introduct. to Engl. Hid. 7. (4) In the controverſy about the origin of the Commons in partiament, Mr. ft 
contends, that anciently commune -confilium ſometimes denoted an 2{ſembly diſtinct from parliament, n 0 rage 
peribns ; and particularly, that the commune confiltum, mentioned ia the clauſe cf king John's Magus Carta about * n. 
cuage, which enumerates only archbiſhops biſhops abbots counts and the greater barons, was ot this fort. Tyrr. Biblio! 
Folitic. 317. 314. For the remainder of the note to 110. a. ſee fol 112. a. : af rules 
(1) Another thing eſſential to a good cuſtom is, that it be reaſdnab/o; which dottrine, tugether with the ather gene 8 © 

conceraing cuſtoms, is well explained and apphed in the famous Irith caſe of Taai/hy reported by Sir John Davies, Ses 


31 b. 


n 


b . I 50 9 ; N | d, 
ſhip dy nature, by appointing a teſtamentary guardian under the ſtatutes of Philip and Nlary and of Chailes ile mow 


K ©-a - 


Lib. 2. Of Tenure in Burgage. Sect. 167. 111 


eront a /a baron, Se. Here is implyed by (Sc.) that in ſome places the [I] F. N. 3.1 (Ante +2, b. 
. 2 the 2. the lands of her huſband, to long as ſhe lives unmarried; as in mA 39-3.) 
* einde. And of lands in gavelkinde a man ſhall be tenant by the curteſie without having 10. E. 3. Aide 129. 
r ſue. (1) In ſome places the widow ſhall have the whole, or halte, dum. ſola & caſte 


vixerit, and the like. 
Seck 13 6 7. 


77 E M. en aſcuns LSO in ſome bo- DEviſer. This is a (5 Co. 7 b.) 


A French word, and fig- 

b urghes, P nf le roughs, by the 2 nifieth /ermocinari to ſotake, 
cuſtome, home port de- tome, a man may de for tefkamentum eff teſtatio 
viſer per ſon teſta- viſe by his teſtament rpg OD: 
4 1 . as & fer on teſta«s 
ment ſesterres & te- his lands and tene- „ 10 te redo * 
nements, que 10 ad en ments, which he hath tament, what his minde is to 


1 ; hav ſter his deceaſe. 
fee ſimple deins meſ- in fee ſimple with- ** ave done after his deceaſe 


. Per jon teflament. 
me le burgh al temps in the ſame borough 7, N, of 2 duplex, Le Vide Eg. 58 


de ſon morant; & per at the time of his 1. erh, 2. Nuncupati- 


farce de tiel deviſe, ce- death ; and by force of Mn 4 fer, te, And in 
Juy, a que tel deviſe ſuch deviſe, he, to hands may o paſſe as Sine. [=] buon fo, 164. 212. b 


eft fait, apres le mort home ſuch deviſe is tels by will nuncupative or 


n ; paroll without writing( 3). Re- 
e deviſor, poit entrer made, after the death PF” r 
en les tenements Ant of the deviſor, may poteft legari, ut catallum, tam Fleta lib, 5, cap. 3. & lib. a, 


a luy deviſes, a aver enter into the tene- — Thy _ 
& tener a luy, folon= ments ſo to him deviſ- %, Ores., Idle werum of, 


que la forme & g ed, to have and to hold guod in burgis non jacet aff 


: . mortis anteceſſoris, But in law 
fe del deviſe, ſuns to him, after the forme w — 


aſcun liverie de ſei- and effect of the deviſe, tas in e heit is uſed, where 


f . . . . lands or tenements are de- 
Jin deftr e fait 4 luy, without any liverie of viſed, and ze/lamentum when 


Sc. 4 ſeilin thereof to be it concerneth chartels. 
made to him, &c. 


Ses terres ou tenements. And by the ſame cuſtome he may deviſe a rent out of 4. E. 3. 53. Fe H. 6. 1. 14. H. 
the ſame lands and tenements (5). 8. 5. 22, Aff. 78. Abbr. All. 


' , . , , 118. b, 
Due il ad en fee ſimple For lands in taile are not deviſable by will; and therefore 4. E. 2. Mortdane. 30. 49. E. 
he in this place neceſſarily added (que i/ ad ea fee fimple) and purpoſely omitted the ſame in the 3. 17. F. N. B. 196. 21. Hl. 6, 
clauſe concerning borough Engliſh ; becauſe there an eſtate taile is included, 38 4. 7. E. 2. tit, Mortdanc, 


Pait entrer. Note, the cuſtome of a city or borough concerning the deviſe of lands F. N. B. 199. Regift. in en gravi 
is, quod liceat unicuique ci five ungen, Se. cjuſilem ci itatis foe burgi tenementa ſua in eadem Querela, (10. Co. 46.) 
nate five burgo in teſfamento ſuo in ultima voluntate ſua, tanquam catalla ſua, __ caicungne 
ebe, Se. (9% Nowit a man deviſeth, either by ſpeciall name or generally, goods or (p] 2. H. 6 16.27.H.68. 2, 
chattels reall or perſonall, and dyeth, the deviſce cannot take them without the aſſent of the E. 4. 13. 21. E. 4. 21. 4 H. 7. 16. 
executors(6), But when a man is ſeiſed of lands in tee, and deviſeth the ſame in fee, in taile, for 
lie, or tor yeares, the deviſee ſhall enter; for in that caſe the executors have no medling 
therewith, And in the caſe of adeviſe by will of lands, whereof the deviſor is ſeiſed in fee, 
the treehold or intereſt in law is in [y] the deviſee before he doth enter, and in that caſe no- [9] 4: Mar. Br. tit. Deviſe 40. 
thing (e] (having regard to the eſtate or intereſt deviſed) deſcendeth to the heire, But if the “ 1 N 39- _ pl. 
heire of the devitor entreth and holdeth the deviſee out, he may either enter as Littleton here 8 Nast l oft, 
{aith, or have his writ called ex gravi querela ; and this writ (without any particular uſage) 30. H. 8. Deviſe 28. F. N. . 198. 
is incident to the cuſtome to deviſe; for otherwiſe, it a deſcent were caſt betore the deviſee 199. &c. Britton fol. 212. b. 
Cid enter, the deviſee ſhould have no remedy, Atter an actuall poſſeſſion this writ lyeth not; (Poſt 240. b. Cro. Cha. 201. . 
tor then the deviſce may have his ordinary remedy by the common law, n 


And 
31. b j) This doctrine, about the reſtriction of cuſtoms to places of a particular denomination, will appear more ſatisfactory, 
by contidering the reaſon ot having ſome reſtraint, and the nature of that, which lord Coke points out as the eſtabliſhed one. 
The policy of ſome reltraint is founded on the uncertainty and confuſion, which would enſue from an infinite diverſity of 
cultoms, if every place, however ſmall and inconfiderable, ſhould be allowed to ſet up ſpecial cuſtoms in direct oppoſition to 
the general cuſtom of the realm. On this principle the privilege of having /fecial cuſtoms, derogating from the common law, 
15 in general denied to igterior places, ſuch as upland towns, not being either cities or boroughs, and hamlets z though it is 
al.owed to larger or more important diſtricts, ſuch as counties, manors, hundreds, honors, cities, and boroughs. Ihe ſpectal cales, 
lunted at by lord Coke as an exception to this reſtraint, ſeem to be thoſe, in which the cuſtom tends to advance lome right 
recognized by the common law. Thus a town's having a church, being a right at common law, a cuſtom for a way to or 
repairing the church operates by rendering the exerciſz of that right more effectual. See Robinſ. Gavelk. 32. & 225. However 
the caſe of dower by cuſtom, mentioned by lord Coke in the chapter on dower, ſeems to be an inſtance within the exception, 
without being within the reaſon of it. But of this example lord Coke writes doubtfully ; for, after inferring from the text of 
Littleton, that caltomary dower may be within a tozvn, he obſerves, that it is ſafer to alledge it within a manor. See ante 33. b. 
—(4) But this extenſion of Borough Englith to the collateral line muſt be ſpecially pleaded. See Robin. on Gavelk. 38. 41. 91. 
and in the Appendix.—(5) See acc. as to eſtates tail in Gavelkind land, though expreſsly limited to the heirs male of the body 
at common law. Dy. 179. b. See alſo ante fol. 10. a, note 3. But as Borough Engliſh may be extended by ſpecial cuſtom, o 
may it be reflrained; and therefore the cuſtomary deſcent may be confined to ſee ample. See Appendix to Robin. Gavelk, and 
xp 54- there cited.—-(6) See as to the denomination of Borough Engliſh and the ſubject in general, Append. to Robinſ. 
IA VCIX. 

(1) Accord, ante 40. a. All the differences, between curteſy and dower of Gavelkind land and the ſame eſtates at common 
ww, are minutely explained and commented upon in Mr. Robinſon's book on Gavelkind. See page 155. and 159.—(2) Sce ante 
fol. 110. a. note 1.—(;) But now by the 29. Cha. 2. c. 3. a will of lands deviſible by cuſſom is not good, unleſs it is in writing 
and figned and atteſted in the ſame manner as a will of lands deviſable by flatzte. See poſt. 111. b. Nuncupative wills of 
/ erfanalty, except thoſe of ſoldiers in actual ſervice and mariners at ſea, are allo newly regulated by the ſame ftatute.—(4) The 
Sch is not in L. & M.—(;) But it was formerly much controverted, whether a rent-charge in e, iſſuing out of ſuch lands 
and having commenced within time of memory, was within the cuitom of deviſing; and it was not tetthed to be fo, till the caſe 
of Randal and Jenkins in the time of lord Hale. See 1 Mod. 112. and Robinſ. on Gavelk. 79. to 84 As to rents-ſervice, they 
of courſe followed the nature of the reverſion or ſeigniory, to which they were incident; nor was there any d as to the 
eutom's extending to other rents, if they had exiſted :mmemorially,—(6) Acc. Perk. ſect. 488. 570 and 573. to 576. Theother 
authorities relative to this doctrine will be found in Vin. Abr. Dewviſe A. a. and Com. Dig. Adminiliration C. 5. 

Continuation of notes to fol. 108. a. from fol. 108. b. | : 

(4) The firſt book of Mr. Madox's Baronia Anglica is principally employed in explaining the nature of an honor. He objects 
to the Propriety of the ſtatutes ot Hen 8. referred to by lord Coke; and as they only create titular honors and therefore cannot 
2 a jutt idea of the nature of the genuine honor, which is a land bareny, blames lord Coke for his reference. Mad. Bar. Angl. 
5 9. 19, and 236 (5) See Mad. Baron. Angl. 238, 239. where the learned author obſerves on the Accuracy of language in 
0 12 Cha. 2, about tenure in capite. The title of the act exprefles, that it was made for taking away tenure in capile ; and 
: e firſt enacting clauſe proceeds on the ſame idea. But had the act been accurately penned, it would ſimply have diſcharged 
ch cure of its oppretiive fruits and incidents; which would have aflimiiated it to free and common ſocage, without the 
appearance of attempting to annihilate the indel:ble diſtinction between holding immediately of ine king and holding of him 
auch the medium of other lords, See ante note 3. | | 


Wah will be the lubject of a ſubſequent note, See infra, note 14.-(13) Here we ſhall bring into one point of view — 
L1I : me 


Lib. 2. Cap. 10. Of Tenure in Burgage. Sect. 165 


And well ſaid Littleton, that lands and tenements were deviſable in burghes by cuſtome.. 

[ []z7. H. 8, cap, 10, Britton for that [/] at the common law no lands or tenements were deviſable by any la# wit .,/ 
fol, 212. 78, b. 164, Vide before teſtament, (1) nor ought to be transferred from one to another, but by ſolemne livery of ru 
U 


= Ta. 32. H. 8. cop. 2. 34. matter of record, or ſufficient writing (2) 3 but as Littleton here faith, that by ce 


rtain pri 

ſ | Vide 3. Co. 25. Kc. in Hut- cuſtomes in ſome burghes they are deviſable. But now ſince Littleton wrote, by he — 
er and Baker's cale, 6, £0, 16, Of 32. and 34. H. 8. lands and renements are generally deviſable (3) by thelaſt will in writing af 
& 76.8. Co, $4. 85. 9 Co. 133. the tenant in tee ſimple, whereby the ancient [7] common law is altered, whereupon man 1 
70. Co. 84. 83. 84. 11. Co. 24. ficult quettions, and moſt commonly diſheriſon of heires (when the deviſors are packe * 
5 B < Phil, & Mar. the meſſengers of death) doc ariſe and happen. But [uh theſe ſtatutes take not away the 
16. an, 6, Els, Dalifor. Patch. cultome to deviſe, (4) whereof Littleton ſpeaketh : tour though lands deviſable by cuſtome be 
2% Els. betweene Barber and holden by Knights ſervice, yet may the owner deviſe the whole land by force of the cuſtom 

his wiſe plaintife, and Wilham and that ſhall ſtand good againſt the heire tor the whole. But the deviſe of lands holden b. 


Long defendant in a writ of par- , > Rt a £70 wy” \ ' 
tion. Bendlce's adjedged- knights ſervice by force of the ſtature is utterly void for a third, and the ſame ſhall deſcend ty 


(9. Co. 133.) the heire. It he hath any lands holden by knights ſervice in capite, and lands in fſocave he 
can deviſe but two parts of the whole ; but it he hold lands by knights ſervice of the king * 
not ix capite, or of a meane lord, and hath alſo lands in ſocage, he may deviſe two parts of 
his land holden by knights fervice, and all his ſocage lands, If he holds any land of the Yi 
in capite, and by act executed in his lite-time he conveyeth any part of his 4 to the he 
his wite, or of his children, or payment of his debts, though it be with power of revocation 

[x] 6. Co. 17. 18. Sir Edward he can deviſe by his will [+] no more, but to make up the land ſo conveyed two parts of the 


| ic 
Clere's caſe, 4. Co. 34. b. But- hole, And it the lands ſo conveyed amount to two parts or more, then he can deviſe nothi 


ler and Baker s cale. by his will. But it he hath land onely that is holden in ſocage, then he may deviſe by his il 


all his ſocage lands ; ſo as it is apparent, that the benefit ot the lords was more carefully pto- 
50. Co, 80. $1, Leon. Lovey's vided for, than the good of the heire, But if a man, holding ſome land of the king by knight. 
Date. ſervice ix capite, convey two parts of his land to the uſe of his wife for lite, now (as hath been- 
ſaid) he can deviſe no part 1 the reſidue, but yet he may by his will deviſe the reverſion of th. 
Leon, Lovry's caſe, and Butler two parts ſo conveyed to his wite : for the intention of the act is to give power to diſpoſe of 
and Baker's cale, Ubi lupra. yg parts intircly, | ; 


It the deviſor leave a full third part of the land immediately to deſcend in fee ſimple or in 
taile, he may deviſe the other two parts in fee ſimple, If a third part be not lett, it ſhall he 
made up according to the att, But hereditaments, that are not of any yearely value, as hong © 
catalla felonum & Sugit:rorum, waites, eſtrayes, and the like, can neither be lett to deſct ad 
for any part of the third part, or deviſed as part oi the two parts, But yet if ſuch franchis 
of uncertaine value be holden of the King i» cap/te, they ſhall rettraine the deviſe of all his l 
and make it void tor a third part. So it is, if a man hath a reverſion expectant upon an ef; 
taile dry and truitleſle holden of the King by knights ſervice ix capite, yet that ſhall reitraine him 
to deviſe but two parts of his lands only, And where the ſtatute ſpeaks of a remainder, it is *» 
be intended only of fuch a remainder, as may draw ward and manage by the common law, 4; 
it a reverſion upon a {tate tor lite be granted to one tor lite, the remainder in tee, during the 

(1. S4. 50.) ; lite ol the grantee for lite it is not within the ſtatute but it he dyeth, this is ſuch a remainder, 
Leon. Lovey's cafe, Ubi ſupra, as is within the ſtatute, although it be dry and fruitles. If a gift in taile or a leafe for life le 
fol. 81. made, the remainder in tee, this remainder in tee is not within the ſtatute. But if a man hh 
lands holden by knights ſervice ix capie in poſleſſion, reverfion, or remainder, and alſo feifed 
ot ſocage land, and deviſe by his will all his lands, and atter he ſelleth away the capite land, 
or that land is recovered from him, the will is good for the whole ſocage land The valle, 
both of the third part and the two parts of the lands ſhall be taken, as they happen to be at the 

time of the death of the devifor; tor then his will takes effect. 
8. Co. $4. 85. Sir Richard Pex- He, that holds by knights ſervice in chiete, deviſeth by his will a rent, common, or other 
hal's cale. 3. Co. 33. Butler and profit as ſhall amount to the value of two parts out of all his lands: this rent iffueth only out at 
Baker's caſe. the two parts, and the third part is free of it, And it he hath lands holden by knights ſervice, 
and not i capite, he may charge two = ot the knight ſervice land as is atoreſaid, and all his 
ſocuge land, &. Andit he hath onely ſocage land, he may by his will charge it at his plea- 
6. Co. 17, 1%. in Sir Fdaard ſure, fo as the king's and lord's third part is tree, and the heire's two parts charged ; and this 

Ctere's caſes „is onely by tarce ot the ſtatute of 34. II. 8. 

(8. Ce. 173. Volt 47 f. Eto. Cha. Ita man make a teoffment in fee of his lands holden by knights ſervice to the uſe of ſuch 
38.) per tm and per lons, and of ſuch citate and eſtates, &c. as he ſhall appoint by his will, in this 
caſe, by operation of law the uſe and fate veſts in the teoffor, and he is ſeiſed of a qua- 
liked tee. In this cale, it the teollor limit eſtates by his will by force and according to h 
wwer, there the uſes and eſtates growing out of the tcoftinent are good for the whole, and the 
Latt will is but directory, () But in that cafe, it the teoffor had deviſed the land (as owner ther- 
ol) without any reterence to the teoftment and power thereby given, then taking effect by the 
will, it is void tor »Third part. But it he had tormetly conveyed tuo parts to the uſe of ais. 
wite, &c, and after deviſed the reſidue by his will without any reterence to his power by the 
toofes 
(1) The ?-/amentary power over land was certainly in ule among our Anglo Saxon and Daniſh anceſtors; though it fees 
to have been tather adopted fromthe remnant of the Roman laws and cuttoms they tound here, than brought from their 
own country: tor, as I acitus, wining of the ancient Germans, ſays, ſucceſſares fu cuiguc libert et nullum feſtasmentum. Spelm. 
Potttum, 21. 127. Alter the Norman Conquett, the power of dividing lan ceaſed, except as to /oroge lands in ſome parti» 
cular places, luch as cities and boroughs, in which it was ttill preferved; and alto except as to ferm for prars or chattel wiers fs 
in lind, which, on account of their onginal imbecilny and infignificance, were deemed perionalty, and as ſuch were ever 
diſpoleable by will. This limitation of the teſtamentary power proceeded, partly from the tolemn form of traasferring land by 
livery of leilin introduced at the Conqueſt, which could not be complied with in the caſe of a lait will z partly trom a je2!0u'y 
of death-bed difpotitzons z3 but principally from the | ang y reſtraint of alienation incident to the rigors of the feudal ſyſtem, 
as it was eftabli/bed or at lealt perfected by the h Wiltam. See Wright's Ten. x72. In the reign of Edward the firſt, the ſtatute 
of nia empiores removed in great meaſure this latter bar to the exerciſe of teſtamentary power; that is, in reſpect to all 
ſrechol ders, except the king's tenants ix capie. But the two former ohitructions trill continued to operate; though indeed this 
was in name and appearance only; tor loon atter the ſtatute of Nu emptores, teoftments to uſes came into faſhion, and, It 
wills were enforced in Chancery as good declarations of the % ; and tuus through the medium of uſes the power of deviing 
was continually exercited in cc and reality. But at length this practice was checked, not accidentally, but defignedly, by the 
27th of Hen. S. which, by transferring the h or legal efiate to the uſe, recefſarily and compulſively conlolhdited them into 
one, and (o had the etfect of wholly deitroying all diſtinction between them, till the means to evade the ſtatute, and, by 4 
very {trained conttruttion, to make its operation dependant on the intention of parties, were invented, However the bent of 
the times was lo (trong in tavour of every kind of alienation, that the legillature, in a few years after having interpoled to 
teſtrain an indire mode of patling land by laſt wills, expretsly made it deviſable. This great change of the common law was 
ellected by the ſtatutes of the zz. and 34. of Henry S. which taken together gave the power of deviting to all having eitates in 
tre imple, except in join tenancy, over the whele of their ſocage land, and over to thirds of their lands holden by hr. 47s /ere tote 
"lhe operation of thele tatutes, was further extended by the convertion of &nig4ts ſervice into ſocage mn the 12. 1 mot 
Sill copyhet lands, and alto, as the beſt opinion ſeems to have been, eſtates pur autre wit in free al lands, remained unde 
vitable, On the one hand they were not deviſable at common late; becauſe they came within the deteription of rea! cntate; 
On the other hand, they, or at leait the former, are not within the /fatutes of Henry S. theſe requiring, that the tenure ſhou'd 
be /ſecage, which a copybold is not, and that the party ſhould have an elttate in /ee imple, which is more than a 722%? ur auf 
Vie can be fail to have. See as to copyhrold lands 2. Ro. Rep. 383. and as to eſtates pur autre vie in freehoid lands Gro. Eu. 
$04. Nio. 625. 1. Saund, 261, 1. Saik. 619, I'his detect of proviſion in the ſtatutes ot wills is now ſupp ic as to Rates 77 
auire wie by the 29. Cha. 2. C. . which makes them deviſable in the ſame manner as eſtates in fee imple, Rot no proviton 1 
yet made in retpeet to ce '014 eltates ; and theretore the power ot de viſing is NOW indircctly exercited erer theie by an app” 
cation of the doQrine ot utes, ſimilar to that which was antiently reſorte(l to in reſpect to trechold lands; tor he practice 15 
to ſurrender to the ule of the owner's lalt will; and on this ſurrender, the will operates as a declaration ot the ute and not as 
a devilc of the land ittelf. See +, Ro. Rep. 383 2. Atk. 37. Gilb. on Uſes 36. From this deduction it appears, that £22 
teflamentary power is von excr<.lable, either directly or indiretly, over land of every tenure now in ute, and allo over at 
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few genera! things rehtive both to guardianſhip by focage and Hat by nurture. ; f a SPY 
GuardManthip by ee the one in cn tings wholly out of forure, Therefore the title to it cannot ariſe, unbe!s 


, $f : « C, ike cuardianſhip 1 
the infant is ſeized ot lands, or other heredtaments /, in texare, holden by ſocage. Ante fol. $7. b.—Like guardians * 


Fr 26.7 


Lib. 2. Of Tenure in Burgage. Sect. 168. 


, yet this will ſhall enure to declare the uſe u 
— ner of the land to deviſe any part of it. (i) 


uſe of his lait will, althou 


effect only 


the feoffement ; becauſe he had no 
ut if the teoffment had been made to the 
h he deviſeth the land with reference to the feoffement, yet it taketh (Mo. 280.) 
by the will, and not by the teoffement. (2) All which and many other points of 


jntricate and abſtruſe learning you ſhall more largely read in my Reports. 


Sauns aſcun liverie de ſeifin deſtre fait a luy, &c. For in his life time li 
ſeifin could not be made: becauſe his will is ambulatorie till his death, and no eſtate 
. neither can livery be made after his deceaſe, for then it cometh too late. 
(3) implyeth that the deviſe is good without any atturnement of any leſſee or 


during his life; 
Here (Sc.) 
tenant. 


Ota, coment que 
home ne poit 
granter, ue doner, fes 
tenements a fa jeme, 
durant le coverture ; 
ur ceo que ſa feme et 
luy ne font forſque un 
erſon en ly: uncore 
per tiel cuſlome il poit 


Sect. 168. 
AL, though a man 


may not grant, 
nor give, his tene- 
ments to his wife 
during the coverture; 
for that his wife and 
he be but one per- 
ſon in the law: yet 
by ſuch cuſtome he 


2 OME ne poit 


granter, ne do- 
ner, ſes tenements a ſa 


feme, Cc. This opinion 
1s [a] cleere, for by no convey- 
ance at the common law a 
man could during the cover- 
ture, either in poſſeſſion re- 
verſion or remainder, limit 
an eſtate to his wife, But a 
man may by his deed cove- 


oo . is nant with others to ſtand 
deviſer per t:flament may deviſe by his rat with others his wife, or 
fes tenements a ja teſtament his | tenE= make « feofſement or other 


feme, a aver ef teuer 
aluy en fee ſimple, ou 


en fre taile, pur terme 


. . @ 1 = (Plo d - * 6. . R 
dr vie ou pur terme in fee taile, or for — _ ry _— _— Abr. 788.) ö 
dis ans; pur ceo que tearme of life, or might be limited by the buf: 
tiel deviſe ne priſt ef- yeares; for that ſuch band to the wife. But a man 


feet forſqne apres la 
mort le deviſor, car 
touts deviſes ne preig- 
nont effect forſque a= 
pres la mort le deviſor. 
Et fi home fait a di- 
vers temps divers teſ- 
taments, et divers de- 
viſes, &c. uncore le 
darrein deviſe et vo- 


lunt fait per luy eſtoi- 


ments to his wife, 
to have and to hold to 
her in fee- ſimple, or 


deviſe taketh no ef- 
fet, but after the 
death of the deviſor. 
And it a man at di- 
vers times makes divers 
teſtaments, and di- 
vers deviſes, &c. yet 
the laſt deviſe and will 
made by him ſhall 
ſtand, and the others 
are voyd. 


conveyance to the uſe of his 
wite; and now the ſtate is 
executed to ſuch uſes by the 


ſtatute [5] of 27. H. 8. for an [6] 27. H. 8. cap, 10. 


cannot covenant with his wite 
to ſtand ſeiſed to her uſe ; be- 
cauſe he cannot covenant with 
her, tor the reaſon that Little- 
ton here yeeldeth (5). 


Durant le covers 


ture. That is, during the 
continuance of the mariage. 
For to cover in Engliſh is te- 
gere in Latine, and is ſo called, 
tor that the wife is /ub poteſlate 
wiri, and ſhe is diſabled to 
contract with any without the 
conſent of the huſband, [e] 


Omnia, qua ſunt uxoris, ſunt 


wy br 40. Aſſ. 38. 


[a] 4 H. 5. 


[] Bratton, ib, 2. ca, IS 


iþfius miri. Non habet uxor 
era, et lauters font Skins bb, hoy. 


vides (4). Un perſon en ley. 

Vir & unor ſunt quaſi unica por ſona, quia caro una, & ſanguis unus, Res licet fit propria uxoris, Idem lib. 5, Trad. 5, cap. 25. 

Ur tamen Ons ce, 0 um fit ca "ut multeris. (790d. * Eli. 9 Plowd. 
It Ce gue uſe had Ceviled, that his wife ſhould ſell his land, and made her executrix and 414.4 * 

dyed, and the tooke another huthand, ſhe might ſell the land to her huſband, tor ſhe did it in act 

eter droit, and her hutband ſhouid be in by the deviſor M . 47. 


7 X , o . * ag . ” 2 
Per t. lament . Teftumentum is (as is faid betore) atio mentis, and is favour- 
ably to be expounded according to the meaning ot the teſtator. Un contraftibus benigna, 


in 
ob of intereſt in land, which, not being fettered with intails, can be transferred by alienation taking effect in the owner's 
uetime. 8 
C7 The remainder of the notes to fol. 111. b. will be found in fol. 114. b. 

(1) This was the point adjudzed in Sir Edward Clere's cale ; and though, as the whole of the land is now deviſable, the 
doctrine of that caſe is no longer of conſequence in teſpect to the extent and exerciſe of the power of deviſing, yet it may be 
material for other purpoſes; for it comprebends a general rule, ſettling how an act ſhall operate, where it may take effect in 
two ways, that is, either as the execution of a power derived from interefl, or as the execution of a power not ariſing from 
intereſt but ſjecrally reſerved. In the great caſe of Commendams the dottrine is well explained by lord Hobart, and finely applied. 

ob. 160. —(2) The diltinttion here made, between a teoftment to the uſe of a laſt will, and one to ſuck uſes as the feeffor ſhould appoint 
by loft will, ice ms extremely ſubtle. However lord Coke reports it as adopted by the judges in Sir Edward Clere's caſe z and 
according to Moore the ſame point was adjudged in Battey and Trevilian. Mo. 278. But then as to the former of thele caſes, 
the opinion on this point muſt have been extra- judicial, the feoffment having been te ſuch uſer as ſhould be appointed by will, and 
not to the uſe of the will itſelf 53 and as to the latter caſe, it went off finally on another point. The reaſoning in ſupport of the 
diſtinction will be tound poſt 271. b. and more at large in Mo. $16,—(3) See note 4. of fol. 111, a.—(4) The words & lautres 
font wvoides are not in L. and M. Roh. or P.—(5) See further on this ſubje& ante note 1. fol. 3. a.—(6) Acc. poſt 185. b. It is 
agreed in the books, that a wife may, without her huſband, execute a raked authority, whether given before or after coverture, 
and though no ſpecial words are uſed to diſpenſe with the diſability of coverture ; — in the caſe put by lord Coke the deviſe 
gives no more. The ſrule is the ſame, where both an intereft and an authority paſs to the wife, if the authority is collateral to 
and doth not flow from the intereſt ; becauſe then the two are as unconnected, as if they were veſted in different perſons. Rep. 
temp. Finch 346. As too a feme covert may without her huſband convey lands in execution of a mere power or authority, fo 
may ſhe with equal effect in performance of a condition, where land is veſted in her on condition to convey to others. W. Jo. 
137, 138. The reaſon, why in theſe inſtances the wife may convey without her huſband, ſeems to be, that he can receive no 
Prejudice from her acts, but a great one might ariſe to others, if his concurrence ſhould be eſſential, Yet if the legal eſtate 
of lands is veſted in a married woman on truſt for another, ſome hold, that ſhe cannot paſs it to cefluique truſt, unleſs the huſband 
joins; and therefore that if ſhe makes feoffment or fine without him, the firſt will be void, the latter voidable. This was the 
opinion of E in the caſe of Daniel and Upley ; but the judges Whitlock and Dodridge difſ-nted from Jones, and 
held, that the huſhand's joining was not any more requiſite than in the other caſes. W. Jo. 137. Perhaps however Jones's 
pinſon may be moit contormable to ſtrictly legal doctrine ; and his thus diſtinguiſhing a truff from a pewver and a condition may 

accounted for. Truſts are properly the ſubjects of conſideration for the courts of equity only; and though in them the 
gal eſtate is made ſubſervient to the truſt, yet the courts of law take notice of truſts for very few purpoles ; nor will it be eaſy 
to nud an autyrity tor departing from any rule about the effect of legal conveyances, merely in reſpect of their being a per- 
formance of truſts. Sce further as to acts by a feme covert without her huſband, under the titles Baron and Feme Executor and 
dimnftration in the Abridgements,—(7) See the note on this ſort of etymology in fol. 110. a. 
Continuation of notes to fol. 110. a. from pd 110. 6. 
(s) Lord Coke in another place repeats the expreſſion, that for matters of law the judges are the king's counſel. Poſt. 304. a. 


But 


chivalry, it is deemed to take place on a deſcent only ; though ſome have argued to the contrary. Ante note 1. fol, 87. 8 
e 


| 
| 
| 
| 
| 
| 


Lib. 2, Cap. 10. Of Tenure in Burgage. Sect. 169, 


in teflamentis benignior, in reflitutionibus benigniſſima interpretatio facienda eff. 
. 4. E. 2. tit. Deviſe ». 5 A fon feme. And Littleton himſelfe yeeldeth the reaſon ; [1 becauſe the deviſe doth 


„144. AN. p. 36. 44+ 
13. E 8. P * 


3 not take effect till after the deceaſe of the deviſor. And in ſome [- 
/] Britton 264. nerall, that he may deviſe any lands, &c. in ſome [/] places land onely which the deviſor Pur. 


places the cuſtome is gr. 


tatutes for making parliaments fick triennial an 


chaſed ; in ſome place that he may deviſe any eſtate ; in ſome places for lite onely, &c, 

But albeit the {af will doth not take effect untill after his deceaſe, yet if a feme cover: be 
ſeiſed of lands in fee, the cannot deviſe the ſame to her huſband ; becauſe at the making of her 
will the had no power being /«b — viri to deviſe the ſame, and the law intendeth it ſhould 
be done by coertion of her huſband, 


2. H. f. 8. 2. R. 3. 22. Divers t eſtament 4. For woluntas teſtatoris eff ambulatoria x/ ove ad mortem (as hath 
175 liz. 9. Cro. Jam. 49. 290. hene ſaid before) and the later will doth countermand the firſt. And it is truely fayd tha 


the firſt grant and the laſt will is of greateſt force. 


Diver, deviſes, Sc. Here by (Sc.) is to be underſtood as well deviſes of chatte!, 
reall or perſonall, as of freehold and inheritance : alſo that in one will where there be dings 
deviſes of one thing the laſt deviſe taketh place. Cum duo inter ſe pugnantia r Qerizater, © 
teflamento ultimum ratum eft (1). 


Sect. 169. 
UE ſes executors 7 TEM per tiel cuſ- A150 by ſuch cuſ- 


potent aliener ou tome home poit tome a man may 


vender ſes tenements. deviſer per ſon teſta- deviſe by his teſta- 
And that, go a ep wager ment, que ſes execu- ment, that his exccu- 
time a man might y cuſ- | ; 

tome, in © ſome | particular lors peyent aliener et tours may alien and 
places, he may now doe by vender ſes tenements, ſell the tencments 


32. l. 8. cop. 2. 34. H. 8, ca. f. — ens e H.s. que il ad en fee fim- that he hath in fee 
: 2 ple, per certaine ſumme ſimple, for a certaine 

Les executors a= de money a diſtribu- ſum, to diſtribute for 

potent vender. Here itap- ceſt Cas, Coment que though the deviſor 

peareth, that the executors Je deviſor devie ſeifie die ſeiſed of the e— 


. __ 4 1 de les tenements, et nements and the te- 
On putte C i 
— mult all joyn in the ſale, Jes fenements diſcen - nements deſcend un- 


Then put the caſe, that one dont @ ſon hieire; un- to his heire; yet the 


49. F. 3. 16. 29. AM. 17. 39. dies, it is regularly true, that 5 
Ar ad. 46-18 being but: & dats. amthorids, - Fry les executors, a= executors after the 


2. . HH. 8. 6. 30. H. „tit. * = - 
bene B. 3. Ei Dave; 9+ the furvivorrcannot ſel. But Pres le mort four tef- death of the teſiato: 


6, Co. 16. 1. Ro Abr. 428. Mo, if a man deviſeth his land to p 
rr rms of iſe; bud has tator, poyent vender may ell the tenements 
after his deceaſe his lands Jes tenements 1//inf a ſo deviſed them, and 


ſhall — ſold 12 * 2 eux deviſes, et ouſter Þ put out the heir, 
tr ro * . * . 

Putteth Nis caſe) and make ſeir, ef ent faire ſegſi: and thereof make a 

three or foure executors, and ment alienation et e- feoffment alienation 


during the lite of A. one of the IC 
executors dieth, and then A, Hl ate per 7 ait, ou and eſtate by deed, 


dieth, the other two or three ſans fait, a eux, a or without deed, to 


executors may fell; becauſe at, he 
the land could not be ſold be- . * le vend eſt; 15 7 mow to whom , 
fore, and the plurall number E int bois veier icy tale is made. And 10 


2 his. executors 3 un cas, ou home poit may ye here ſee a caſe, 
at it they had beene named faire loial eſtate, et un- where a man may 


by their names, as by I.S I. N. 4 : 2 : 
J. D. and I. G. his executors, cor il navoit riens en make a lawful eſtate, 
les 
But he omits explaining, whether they are ſo called, on account of their judicial opinions in the king's courts, of ther 
opinions in parliament when adviſed with by the lords, or any extra. judicial opinions the king may be intitled 
to demand from them, As to the latter, they were not favoure by lord Coke, as appears by his behaviour in the 
great caſe of Commendams in the reign of james the fult, when the king leverely reprimapded the judges, for . 
obeying his mandate to poltpone proceeding in a cauſe concerning the prerogative till they were conſulted by bim, 
Though lord Coke was delerted by the other judges, who aſked pardon for having remonſtrated againſt the king's 
command; and though the privy council decided, that the command was agreeable to law; yet lord Coke bluntly refuicd 
either to retract or apologize. See lord Coke's life in the Biograph. Britann. One thing much relied on by thoſe, who su- 
tified the king's order, was the oath of the judges, which is printed in the ſtatute book as a ſtatute of Edward the the, 
and expreſſly requires them to counſel the king in his buſineſs. See 18, E. 3. ſtat. 4. But what is thus called a ſtatute lord Coke 
denies to be one, and indeed very properly ; for it has not the leaſt reſemblance of a ſtatute, being fimply the form of an oath, 
3. Inſt. 146. 224. . However, it mult be admitted, there are various inſtances of the king's conſulting the judges and of their 
giving their opini@ns r Several of theſe inſtances are referred to in the reports of lord Forteſcue, who endea - 
vours to ſhew, that even in the caſe of ſhip- money the extra judicial opinion firſt given was condemned, not becauſe it was 
extra. judicial, but becauſe it was grolsly contrary to law. Forteſc. Rep. 386. 389. Ruſhw. vol. 3. Avpend. 212. Some inſtances 
of ſuch conſultations have happened ſiuce the Revolution, particularly ſome few years after in Sir John Fenwick's cafe, and 11 
the reign of George the firſt, when it was made a queſtion whether the education and marriage of the prince of Wales's children 
belonged to the king or to their father, and ſtill more recently in the caſe of admiral Byng during the laſt reign. See Forteic. Rep. 
385. But however numerous and — the precedents may be in favour of the king's extra-judicially contulting the judgeson 
queſtions in which the crown is intereſted, it is a right to be underitood with many exceptions, and ſuch as ought to be 
exerciſed with great reſerve; leaſt the rigid impartiality, ſo efſential to their judicial capacity ſhould be violated. The anti, 
pation of Judicial opinions on Cauſes actually depending (hould be particularly guarded againſt; and theretore a wil: an 
upright judge will ever be cautious, how he extra: Judicially anſwers queſtions of ſuch a tendency. So far one may venture 0 
ualify the right : becauſe even the houſe of lords have declined taking the opioion of the judges for a reaſon of this . 
though their attendance on that aſſembly is confeſſedly for aſſiſting the lords in matters of law. See Forteſc. Rep. 384. 335. BY: 
it would be a preſumption in us, if we were to be more particular on a ſubject of ſo much delicacy, by attempting io mark t 
bounds to a right, the extent of which we do not find clearly aſcertained by precedent or authority. See further on bs 
ſubject Foſt. 199. 241.—(7) The itatutes of Edward the third cited by lord Coke in the margin require a parliament to be 


holden once every year; but it ſeems doubtful, whether they were meaut to limit the duration of cach parliament, or meta! 


1{cons 


the intermiſſion of holding parliaments, The 16. Cha, 2. c. 1. which dire&s, that the fitting of parliaments ſhall not be © 
tinued above three years, is certainly for the latter 7 and therefore ſtill continues in force, notwithſtanding them 
afterwards ſeptennial, theſe being ſor the /:rmer purpole. Sce 6. W. 

c. 2. 1. Geo. 1. c. 38.— (8) See Pref, to Ruffhead's ſtat. 21. 
(1) There is a great contrariety in the books, on the effect of two inconſiſtent deviſes in the ſame will. Some hold wth 
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oke, 
—— O—————— 


The title to this guardianſhip is in ſuch of the infant's next of blood, as cannot have by deſcent the ſocage eltate, in! ph 


Lib. 2. Of Tenure in Burgage. Sect 170. 11 


d vet he hath naught then in that caſe the ſurvivors 
ls tenements al and) „ 8 


temps del eſtate fait in the tenements at cauſe the words of the teſtator 


Kt le cauſe eſt, pur the time of the eſtate _ bee * . ; _ 

myſelt knew this caſe ad- (1. Co. 151 
ceo que la cuſtome et made, And the cauſe judged, * A ſpeciall verdict — 5 1 inter Vincent & 
uſage ad efte tiel (1). 1s, for that the cu- * tound, that A. was ſeiſed To 4— jr Bench. . 
4. | is Of certaine lands in fee, and . ="z- 26. 1. Leon. 285. 
Quia conſuetudo, ex ſtome and uſage is ee in tale; and -— 3g 8 obo Rogen 
certa cauſa rationa- ſuch. For a cuſtome, i the donee died without iſſues, NI. A5. 348.) 


bili uſitata, privat uſed upon a certain re- that his faid land ſhould be 
ſonabl fe devriveth fold by his ſons in law; he in 
communcm legem. onable cauſe, depriveth, truth "_ five ſons in lau. 


the common law. One of his ſons in law died in 
the lite of the donee, and 
ter the donee dyed without iſſue, and then the foure of the ſonnes in law fold the land, and 
it was adjudged that the ſale was good; becauſe they were named generally by his ſonnes in 
I:w, and the lands could not be fold by them all, aud the words of the will in a benigne inter- 
retation are ſatisfied in the plurall number, albeit that they had but a bare authority: but if 
they had bin particularly named, it had beene otherwiſe. But it a man deviſeth lands to his 39- Af. p. 17. 4. Elis. Dier 210. 
executors to be fold, and maketh two executors, and the one dieth, yet the ſurvivor may ſell 21 5 Der 371. Paſch. 3a: 
the land; becauſe as the ſtate, ſo the truſt ſhall ſurvive, and fo note the diverſity berweene a pg, 4 397 0010 FN 
s " . - g , reſolved in Vin- 
bare truſt, and a truſt coupled with an intereſt, In both thoſe caſes the executors may [a] fell cents caſe. (1. $:d. 6. Poſt 181, 
t of the land at one time, and part at another, as they may tinde purchaſers, b. 236. 3. 315. b.) 
In Littleton's cate admit that one executor had refuſed to fell, then, as the law ſtood when [I 1. Co. 173. in Digge's caſe, 
Littleton wrote, it was cleare, that the others could not fell, But now by the ſtatute [5] of 21 ( 21. H. 8. cap. 4. 
H. 8. it is provided, that where lands are willed to be ſold by executors, that though part of 
them refuſe, yet the reſidue may fell. And albeit the letter of the law extendeth only where 
executors have a power to ſell, yet being a beneficiall law, it is by conſtruction extended where 
I:nds are deviſed to executors to be ſold, Yet in neither of thoſe caſes, albeit one refuſe, can (1- Leon. 60) | 
me other make ſale to him that retuſed ; becauſe he is 2 and privy to the laſt will, and ay 4 — Ne 2 * 
remains executor ſtill, Mine advice to them that make ſuch deviſes by wills, to make it as (1. Rol. + cog — > ha tr 
certaine as they can, as that the ſale bee made by his executors or the ſurvivors or ſurvivor 225.) 
of them, it his meaning be fo, or by ſuch or ſo many of them, as take upon them the probate 
of his will, or the like. And it is better to give them an authority then an eſtate ; unleſſe his 
meaning be they ſhould take the profits of the lands in the meane time, and then it is neceſſa 
that he deviſeth, that the meane profits till the ſale ſhall be aſſets in their hands, for otherwiſe 


they ſhall not be ſo. But hereot thus much ſhall ſuthce (2). 5 


Et ent fair e feoff ment. For albeit the executors in this caſe have no eſtate or 49- E. 3. 16. 38. AT. 3. 39-Af. 


. p . ; - "lp" 17. 13 E. 3. Deviieg, 14. H. 
intereſt in the land, but only a bare and naked power, yet this teoffinent amounteth to an ie 49.6. n 


alienation, to veſt the land in the teoftee, as it appeareth here, and the teoffee ſhall be in by (9. Co. 77.6.) 
the deviſor. 


Per fait ou Jauns fait . And therefore if by the cuſtome a man deviſeth, that a 19. H. 6. (1. Leon. 31.) 
reverſion or any other thing that lyeth in grant ſhall be fold by the executors, they may ſell 
the ſame without deed (3) ; for the vendee ſhall be in by the deviſor, and not by executors, as 
hath beene ſaid, | 
Conſuetudo ex certa cauſa rationabili uſitata privat communem legem. 
Quia conſuetudo, contra rationem introdutla, potius uſurpatio, quam conſuetudo, appellari debet. 
Conſuetudo præſcripta & legitima vincet legen. 
Privat communem legem. For no euſtome or preſcription can take away the force of 4 E 4. 4. 11. H. 4. . 39. H. 


5 : . . . 1 6. . "mY; 66 + 2+ I. 6. 0. 
an act of parliament (4) ; and therefore Littleton materially ſpcaketh here ot the common law, - „5 - _ CY _ 5 


(2. Rul Abr, 266, 4. loit. 274+ 


Sect. 170. „„ IG 


T nota, gue nul ND note, that no PReſcription. | pre- (a. Co Luttr!'s caſe. 9 Co. 5 

- 1 | ſcription is a title ta- 2. Rol Abr. 265, 266, 1. $4, 

; cuſtome e/t 2 cuſtome i to bee king his ſubſtance ot uſe — 1. Rol. Abr. 560. 566, Cro. 
wable, meſgue tiel allowed, but ſuch cu- and time allowed by the Cb. 175) 


cuſtome, que ad efleuſe ſtome, as hath bin uſed law. Praſeriptio ef ritulus 
ex uſu & tempore ſubſeantiam 
cap/ens 

Coke that the ſecond deviſe revokes the firſt. Plowd. 541. Others think, that both deviſes are void on account of the repug- 
nancy. Ow. 84. But the opinion, ſupported by the greateſt number of authorities, is, that the two deviſees ſhall take mn 
moieties. The authorities, for and againſt lord Coke's opinion, are well collected and arranged in a note in the Engliſh edition 
of Plowden, See age 541.—Alſo amongſt thoſe, who think, that both deviſes ſhall operate, there is ſome difference as to the 
manner, in which the two deviſees ought to take. 1+ ſome of the old books it is aid 1 that there ſhall be a join- 
tenancy, But according to the modern opinion, and, as it ſeems, the belt, there wi | be a juintenancy or a tenancy in 
common, according to the words uſed in limiting the two eſtates ; by which we preſume it is meant, that, if the two eſtates 
tiven by the will have the unity or ſameneſs of intereſt in point of quantity eſſential to a jointenancy, the deviſees ſhall be 
join-tenants, but otherwiſe ſhall be tenants in common. See 3. Atk. 493.—(2) 1 he diſtribution here meant probably was giving 
money to the church to have maſles for the teſtator's ſoul ; a ſuperſtition very common in the time of Littleton, and than not in- 
conſiſtent with any law. Afterwards indeed uſes and truſts of land for ſuch purpoſes were reſtrained by the 23. of Hen. 8. c. 11. 
commonly called the ſtatute of ſuperflitious uſes, though not wholly, the ſtatute allowing them if they were not appointed for 
more than twenty years, and 9 any limitation of time in the inſtance of cities and towns corporate having cuſtoms to 
deviſe in mortmain. But now we apprehend, that, independently of the itatute of Henry the eighth, deviſes of this kind could 
not have effect: for either they would be void by the mortmain ſtatutes, or, when not within the reach of any of them, would 
be deemed ſuperſtitious by our courts of equity; which would therefore direct the money to be applied to ſome uſe really 
Charitable, at the court's diſcretion, or, ſhould the determined caſes not be thought ſtrong enough to warrant the exerciſe of 
a diſcretion ſo large, would conſider the deviſee as a truſtee for ſuch as would be intitled it there was no deviſe. See the caſes 

referred to in Vin. Abr. Charitable Uſes D. . . a x 
(1) Cc. in L. and M.—{z) What my lord Coke advances in this and the preceding folio, about the effect of a will deviſing 
that executors ſhall ſell land, is open to a variety of obſervation. He firit ſuppoſts, that ſuch a deviſe paſſes no intereſt or eſtate 
to the executors, but merely a oer or authority ; and thence he infers, that, like common naked authorities, it will not ſurvive. 
vt theſe poſitions ſeem at lealt controvertible, having been ex preſſly contradicted by deciſions fince lord Coke's time: and though 
both ſhould be admitted to be true in point of /aw, they would not avail in a court of equity; as this juxiſdietion, notwithſtanding 
the extinction of the power at law, would compel it's execution in favour of thoſe, for whoſe benefit the power was given. 
to the power's not ſurviving for want of an intereſt, lord Coke himſelf, both here and in other places, concedes, that if one 
deviſes lands to be ſold by his executors, an intereft will paſs. See poſt 181. b. 236. a. Now ſuch a deviſe fo relembles d ii that 
*recutors ſhall ſell the land, as to give the diſtinetion made between them the appearance of too curious and overſtrained a refine- 
ment; ſuch as rather conſiſts in the formal arrangement of words, than of any thing ſubſtantial. But the ſubtlety of the diſtinc- 
non is not the only objection to it; lord Hale, whilſt he was chief baron of the exchequer, referring to a cafe, in which it was 
judged againſt the diſtinction. Hardr. 419. However it has been adopted in caſes fince the firſt publication of the Coke 
| upon 
= = 


nich the guardianſhip ariſes, by deſcent, without any diſtinftion between the whole and half blood. If there are two or more 
; M an m in 


Lib. 2. 


capiens ab authoritate legis. 
(4. Co. 46.) 


In the common law a pre- 
ſcription, which is perſonal, is 
for the moſt part applyed to 


perſuns, being made in the 


name of a certain perſon and 

of his anceſtors, or thoſe 

whoſe eſtate he hath; or in 

bodies politique or corporate 

and their — tor, as 

a naturall body 1s ſaid to have 

anceſtors, ſo a body politique 

or corporate is ſaid to have 

redeceſſors. And a cuſtome, 

which is locall, is alledged in 

no perſon, but layd within 

ſome mannor or other place. 

(6. Co. 60. 2. 65. b. 66.) As taking one example for 
12. E 4 1.2. Matrix, Br, Preſcr. many. I. S. ſeiſed of the man- 
100. 6 E. 6. Dyer 71. 14. Ed. 3. nor of D. in fee preſcribeth 
Bar. 277: 43: E. 3.32: . H. é. thus: that I. 8 his anceſtors 
26. 22 H. 6. 14. 16. E. 2. tit. 5 . 1 
Preſcript. 53. 45. Af. 8. 4c. Aff and all thoſe whole eſtate he 
27. 41. 41. E. 4. 53, 64. hath in the ſayd mannor, have 
time out of minde of man had 

and uſed to have common or 
paſture, &c. in ſuch a place, 
&c. being the land of ſome 
other, &c. as pertaining to the 
ſayd mannor. This properly 
we call a preſcription, A cut- 
tome is in this manner, A co- 
py holder of the manor of D. 
doth plead, that witk.n the 
ſame mannor, there is and 
hath been ſuch a cuſtome tune 
out of mind of man uſed, that 
all the copyholiers of the 
ſaid mannor have had and 
uſcd to have common of pa- 
ſture, &c. in ſuch a wait of 
the lord, parcell of the ſay d 
mannor, &c, where the per- 
ſon neither doth or can pre- 
ſeribe, but alledgeth the cu- 
ſtome within the mannor. 
But both to cuſtomes and 
preſcriptions, theſe two 
things are incident inſepara- 
ble, v. poſſeſſion or uſage, 
and time, Poſſeſſion mult 
have three qualities, it mult 
be long, continual and peace- 
able, longa, coutiuua, (Of pact- 
ien: tor it is ſaid, transfe- 
runtur dominia, fine titulo & 
traditione, per uſucaptionem, 
3. per longam, continuam, & 
pacificam poſſeſſionem. Lon- 
ga. i. per ſpatium temporis 
oE legem Hatun, of which 


(9. Co. 57.) 


Ira ct. fo. 51, 52s 


ereatter ſhall be ſpoken, 
Continuam dico, ita quod 
non fit legitime interrupta. 


per title de preſcrip- 
tion $. de temps dont 
memorie ne curt. 
Mes divers opint- 
ons ont efte de temps 
dont memory, &c. & 
de title per preſcrip- 
tion, que eft tout un 
en ley. Car aſcuns ont 
dit, que temps de me- 
mory ſerra dit de 
temps de limitation en 
un briefe de droit; 
ſeilicet de temps le 
roy R. le i. pus le 
conqueſt, come eſt done 
per le flatute de Meſt- 
minſler 1. pur ceo 
gue le brirfe de droit 
le pluis haut briefe 
en ſa nature, que 
port eftre, et per tiel 
briefe home poit re- 
cover fon droit de la 
poſſefſion fon aunce— 
ſtors de pluis auncient 
temps, que home pur- 
rot per aſcun briefe 
per le ley, &c. Et en- 
tant que il eſt done 
per le dit eſtatute, que 
en briefe de droit nul 
ſoit oye a demander de 
le ſeiſin ſon aunceſtors 
de puis longe temps, 
que de temps le roy 
R. avantdit, ifjint 
cea eft prove, que 
continuance de pojſeſ- 
ion, ou auters cu- 
ſtomes et uſages uſes 
puis le dit temps, eſt 
le title de preſcrip- 
tion, &c. et loc cer- 
tum eſt. Et auters 


Cap. 10. Of Tenure in Burgage. Sect, 150. 


by title of preſcrip. 
tion, that is to lay, 
from time out of 
minde. But divers o 
pinions have beene of 
time out of mind, &c. 
and of title of pre- 
ſcription, which is all 
one in the law. For 
ſome have ſaid, that 
time out of mind ſhould 
bee ſaid from time ot 
limitation in a writ 
of right; that is 60 
ſay, from the time gf 
king Richard the firſt 
after the Conqueſt, 
as is given by the ſta- 
tute of Weſtminſter 
the firſt, for that 4 
writ of right is the 
moſt higheſt writ in 
his nature, that may 
be. And by ſuch a writ 
a man may recover 
his right of the poſſeſ- 
hon of his anceſtors, 
of the moſt ancient 
time, that any man 
may by any writ by the 
law, &c. And in ſo 
much that it is given 
by the faid eſtatute, 
that in a writ of right 
none ſhall be heard to 
demand of the ſeiſin of 
his anceſtors of lon- 
ger time, than of the 
time of King Richard 
aforeſaid, therefore 
this is proved, that 
continuance of poſſel- 
ſion, or other cuſtoms 
and uſages uſed after 
the ſame time is the title 

on! 


upon Littleton. Thus in the caſe of Hovel and Barnes in the 12th of Charles the firſt, though the judges held that ſuch a power 9! 
ſelling given to tec executors ſurvived, yet they diſavowed founding themſelves on the will's patling an intereſt. See W. Jo. 353. 
and Cro. Cha. 382. Nay, even in a caſe of much later date, lord chancellor King ated, as if he deemed the diſtinction ſettled at las 3 
for he directed the heir to join in a ſale, in which his concurrence would otherwiſe have been unneceſſary. See Yates and Compton 
2. P. Wms. 308. * to the operation of ſuch adeviſe, conſidered as a mere authority, the ſtrict notion about naked 
powers is certainly with lord Coke; and ſome of the old books, beſides thoſe cited by him, very much favour it's application 
to the caſe of executors. Dy. 119. ed. 1688. the caſe in marg. and Mo. 61. But there are ſome reſpectable authorities the 
other way: for Perkins is ot opinion, that the power of ſelling may be exerciſed by the ſurviving executor ; and Brooke inters 
the ſame doctrine to be the point adjudged in a caſe of Edward the third; and further it was held accordingly, by three junges 
in the reign of Charles the firit, on a reference to them out of cbancery. Perkins ſect. 550. Bro. Abr. Deviſe 50. and the cg dt 
Hovell and Barnes Cro. Cha. 382. W. Jo. 352. This latter opinion ſeems molt likely to conform to the meaning of a * ! 
caſes of this ſort ; for it can ſcarce be imagined, that a teſtator, when he intruſts his executors with a power ot felling BURT 
ſhould mean to have thoſe, for whoſe benefit he directs the (ale, diſappointed by the death of one of the perſons invelted wita 
an authority, which the ſurvivor is equally capable of executing. Perhaps too it may be poſſible to juſtity the 0p11100, vY 
proving a power of ſelling thus given to executors to be ſomething more than the caſe of a naked power. Where a 10350 

power is veſted in two or more xeminatim, without any reference to an office in it's nature liable to ſurvivorſhip, as an ex2<uto*” 
ſhip is, it without doubt would be a contradiction of the general rule to allow the power to ſurvive, But where a power or 
ſelling is given to executors, or to perſons rominatin in that character, it is not wholly irreconcileable with the rule to dem 4 
ſurviving executor a perſon within the deſcription ; fer by the death of one executor the whole character of executors becomes 
veſted in the ſurvivor, and the power being annexed to the executors ratione officii, and the office itfelf ſurviving, ah. ou. 
not the power annexed to it alſo ſurvive, as well as where it ſurvives by reaſon of being coupled with an intereſt? This mans 
of accounting for the opinion, that a power of ſelling annexed to an executorſhip may ſurvive, is only a conjecture, ha 

for the ſake of reconciling a particular caſe with a general rule; the reaſons, which influenced thole who adopted the opinion 


not appearing in any book we have ſeen. However the conjecture is agreeable to the manner, in which lord 3 
manu 
in equal degree, he, who firſt gains poſſeſſion of the heir, ſhall have the cuſtody of him; except where they happen o be 


brothers or ſiſters, or to be the infant's lineal anceſtors, the law preferring the eldeft in the former cale, and the father ot _ 
male anceſtor in the latter. But if the infant derives lands by deſcent both ex parie paternã and ex parte materna, in e 
caſe it may be poſſible not to find any next of kin incapable of inheriting to the infant, the next of kin on either fide, firſt ſeifing 
the infant, is intitled to the cuſtody of his perſon, and the cultody of the lands coming ex parte pater goes to the 3 = 
heir, and ſo wice verſa, as to the lands comng ex parte maternd, Should however the infant derive lands by deſcent in wee 


Lib. 2. 


ont dit, que bien ct ve- 
rity ef, que ſelſin et 
continuance puis le dit 
limitation(1)eft un title 
4d: preſeription, come 
eft avantdit, et per 
cauſe avandit. Mes ile 

ont dit, que il y auxy 

un guter title de pre- 
ſeription, que fuit a la 
common ley devant aſ- 

cun eftatute de limita- 

tion de briefe, Ec. et 
ceo fuit lou un cuſiome, 

ou tin uſage, 0u auter 

choſe, ad efle uſe de 

temps dont memori? 

des homes ne curt a le 

contrarie. Et ils ont 

dit, que il eſt prove per 
le pleder, lou home voit 
fleder un title de pre- 

ſcription de cuſtome 
(2). I/ dirra, que tiel 
cuſtome ad eſte uſe, de 
tempore cujuscontra- 
rium memoria homi- 
numnonexiſtit,e7c'e/t 
autant a dire quant ti- 
el matter eſt plede, que 
nul home adonque en 
die ad oye aſcun proofe 
ale contrary, ne avoit 
aſcun conuſans a le 
contrary; et entant 
que tiel title de pre- 
cription fuit ale com- 
mon ley, et nient ouſte 
per aſcun eftatute, 
ergo il demurt come il 
uit a le common ley, 

et le pluts toſt, entant 
que la dit limitation 


+ Wife + dro 
(3) eſt de cy long 
temps paſſe (4). Laco 


manuſcript note on a Coke upon Littleton we have 


when given to tao executors, as in the caſe of Lovel and Barnes. 1 | 
avere to ſell by reaſon officii ; yet the law flands, that authorities ſhall not ſurvive; and perhaps 


ſays, it is ſo, becauſe they 
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of preſcription, and this is 
certaine. And others have 
ſaid, that well and truth 
it is, that ſeilin and con- 
tinuance after the limita- 
tion &c. is a title of pre- 
ſcription, as is aforeſaid; 
and by the cauſe aforeſaid. 
But they have ſayd, that 
there is alſo another title 
of preſcription that was at 
the common law, before 
any eſtatute of limitation 
of writs, &c. and that 
it was, where a cuſtome 
or uſage, or other thing, 
hath beene uled, for time 
whereof mind of man 
runneth not to the con- 
trary. And they have ſaid, 
that this 1s proved by the 
pleading, where a man 
will plead a title of pre- 
ſcription of cuſtome. Hee 
ſhall ſay, that ſuch cuſtome 
hath beene uſed from time 
whereof the memory of 
men runneth not to the 
contrary, that is as much 
to ſay, when ſuch a mat- 
ter is pleaded, that no 
man then alive hath heard 
any proofe of the con- 
trary, nor hath no know- 
ledge to the contrary ; and 
inſomuch, that ſuch title 
of preſcription was at the 
common law, and not put 
out by an eſtatute, ergo, it 
abideth as it was at the 
common law, and the ra- 
ther, inſomuch that the ſaid 
limitation of a writ of 
right, is of ſo long time patl- 
ed, Ideo guœre de hoc, And 


Sect. 170. 


pacificam dico, quia ff 
contentioſa fuerit, idem 
erit guod prius, fi con- 
tentio fucrit ulla. Ut 
fi werus dominus flatim 
cum intrufor wel dijſei- 
for ingreſſus faerit ſv;« 
uam, nitatur tales vi- 
ribas repeliere, et expel- 
lere, licet id, quod in- 
ceperit, perducere n 
poſſit ad effeftum, dun 
tamen cum defecerit, di- 
ligens fit ad impetra:- 
dum & proſequendum. 
Longus uſus, nec per Idem fol. 222. b. 
vim, nec clam, nec pre- 
cario, Cc. 

It a man preſcribeth 13. E. 4. 6. 
to have a rent, and 
likewife to take a di- 
{trefle tor the ſame, it 
cannot bee avoyded by 
pleading, that the rent 
hath beene alwayes 
payd by coherſion, 
albeit it began by 
wrong. 


Un title 
preſcription. See- 


ing that preſcription 
maketh a title, it is 
to be feene; firſt to 
what things a man 
may make a title by 
preſcription without 
charter; and ſecondly, 
how it may be loſt by 
interruption. 
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de (Dr. & Stud, 16. 5 Co. 72.) 


For the firſt, as to 11. H. 6. Preſcrip, 44. 21. K. 4 


ſuch tranchiſes 
liberties as cannot be h H. 6. 45. 6. E. z. 
ſeiſed as forfeited, be- (9 3 F. 4. 26. 
fore the cauſe ot for- Kl. e 
teiture appeare of re- 
cord, no man can make 
a title by preſcription ; 
becauſe, that preſeripti- 
on being but an uſage /* (e) Fleta lib. x, cap, 
pais, it cannot () ex- 6. & 15. 44. All, p. 


and 6. 1. H. . 23. 9. H. 7. 11. 20 


32+ 42. 43. 


Doc. Plac, 103 20 


25. Brit. f. 
8. 49. E. 3. 


tend to ſuch things as 3. Stamf. PI. Cor. 21. 51, 5, Co. 
cannot bee ſeiſed, nor 109% 110. 9. Co. 29, 


had, without matter of 
record ; as to the goods 
and chatels of trai- 
tots, felons, felons of 
themſelves, fugitives, 
of thoſe that be put 
in exigent, deodands, 
conuſance of pleas, 
to make a corporati- 
on, to have a Enctu- 
ary, to make a coro- 

ner 


265.) 


9 
(Poſt 195. . 2 Roll. Abr. 114. 


been favoured with, is repreſented to have conſidered the power's ſurviving 


The words of the note are theſe. Hales chief baron 


it had been otherwiſe, if he had ordered his land to be ſold by A. and B. not being named executors, and one of them had died, 


Jor that ſeems to be a perſonal truſt. 
laid, that ſuch a power of ſelling given to executors ſhall paſs to their executors and 


being coupled with an intereſt, becomes tran/miſfible in the way of ſueceſſion in infinitum till executed, by reaſon of 
pres to executors, much more may it ſurvive lor a like reaſon. Kelw, 44. 2. Brownl. 194. If indeed the doctrine in the 

obs we refer to is well founded, it will prove a power of ſelling land given to executors capable both of tranſmiſſion and ſurvi- 
wor /bip, But whether lord Coke's notion of the power's not ſurviving, or the oppoſite one, moſt conforms to flridtneſs of law, 


1s nut now of any great importance; as ſuch a power, though extinct at law, 
Rice's our courts of equity; theſe rightly deeming the purpoſe, 
from the ſale to be applied, to be the ſubitantial part ot the deviſe, and the perſons 
e mere truſtees; which brings the caſe within the general rule of equit 
a truſtee, and that if one is wanting the court ſha!l execute the oflice. 
„ hatever perſon veſted, as bound by the rruf, an 
it. There are many printed precedents of thus executing not on 
alſo ſuch as, in point of law, either for want of the will's naming by 


long been the pra 


would certainly be enforced in equity. 


named to execute the power of 


The conjecture alſo receives great countenance from ſome books, in which it is 
adminiſtrators; for if an authority, not 


it's being 


his has 


for which the teſtator directs the money ariſing 


ſelling to 


y, that a truſt ſhall never fail of execution for want of 
The relief is adminiſtered by conſidering the land, in 
d compelling the heir, or other perſon baving the legal eſtate, to perform 
ly powers actually extinct at law, or ſuppoſed to be ſo, but 
whom they ſhould be executed, or becauſe thoſe named 


have died before the teſtator, never could exiſt or take effect. Some of theſe precedents are as early as the reign of Charles the 
belt. See Locton and Locton 2. Freem. 136. and 1. Cha, Caf. 179. Garfoot and Garfoot 1. Cha. Caſ. 35. Gwilliam and Rowel 
Harder. 204; Pit and Pelham 2. Freem. 134. 1. Cha Rep. 283. and 1. Cha. Caf. 176. T. Jo. 28. 1. Lev. 304. See alſo Mar. of Eq. 


$7- and Vin, Abr. Deviſe Q.e. and S8. e. Nor do the courts of equi 
many kinds of aid, to perſons of particular and favoured deſcripti ; 
of the old caſes, the perſons relieved were of one or other of theſe deſcriptions, yet in others nearly of the ſame time the parties 
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ty appear ever to have confined this relief, as they —_— 
ons, ſuch as wife children or creditors ; for though in 


do 
ome 


are 


— — — —— 


vay, as lets in both the paternal and maternal blood ſucceſſively to the 


iaheritaace, but with a preference of the former, as 


where 


| 
| 
| 
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ner, Kc. to make con- Je ioc quære. Et pluſors many other cuſtome, 


h ; « 
g Ab, 076. v Co. 29 —_ of the peace, auters cuſtomes & uſages and uſages have ſuch 
ſe} 22. E. 3. Coton. 241. 9. H. (e] But to treaſure ont els ancient burges. ancient boroughes, 


7. 11.20. 18, H. 6. Preſcr. 45. trove, waites, e- 

11. H. 4. 10. 21. H. 3. 33. 9 ftrajes, wrecke of ſea, to hold pleas, courts of leets, hundreds, &c. infange thiefe, out 

* 1 2 2. T. F. B. thiefe, to have a parke, warren, royall fiſhes, as whales, ſturgions, &c. Fayres, marken 

A ** why 8 pl. Cor. franke foldage, the keeping of a gaole, tolle, a * oe by preſcription, aud the like, : 

38. 44. E. 3. 4. 22. E. 4- 43,44- man may make a title by uſage and preſcription onely without any matter ot record, (0% Y 

3- E. N Brook Preſc. 57. 44. Sect. 3 10. where a man ſhall make a title to lands by preſcription, : 

Af. Ni But it is to be obſerved, [] that although a man cannot, as is aforeſaid, preſcribe in the 

6 3 5. 7 N 32. H. 6. 25. ſaid franchiſe to have bona & catalla 8 ſelonum, c. yet may they and the like he, 

Han bad obliquely or by a meane by preſeription; for a county palatine may be claimed by pre. 
ſcription, and by reaſon thereof to have bona & catalla proditorum, felonum, Sc. 

As to the ſecond, by what meanes a title by preſcription, or cuſtome, may be loſt by inter. 
ruption It is to be knowne, that the title, being once gained by preſcription or cuſtome, 
(2. Ro Abr. 271. 2. Inſt, 19. cannot be loſt by interruption of the poſſeſſion tor ten or twenty yeares, but by interruption 
Cro, Jam. 155, 156. 454.) in the right, — fe = have had a rent or ney by preſcription, unity of poſſeſſion of 33 

. high and perdurable eſtate is an interruption in the right. 
Linn 1 6. In a 8 meſne the plaintife made his title by preſcription, that the defendant and hi; 
anceſtors had acquited the plaintife and his anceſtors, and the terre-tenant time out of minde 
&c. the defendant tooke iſſue, that the defendant and his anceſtors had not acquited the plain. 
tife and his anceſtors and the yp ; and the Jury = 4 ſpecial _—_— that the grand. 
father of the plaintite was enfeoffed by one Agnes, and that Agnes and her anceſturs we 
OO PSY acquitted by the anceſtors of the — ins out of minde before that time, ſince which 
time no acquitall had beene ; and it was adjudged and affirmed in a writ of error, that the 
plaintife ſhould recover his acquitall, tor that there was once a title by preſcription veled, 
which cannot be taken away by a wrongfull ceſſer to acquite of late time, and albeit the verdic 
had found againſt the letter of the iſſue, yet for that the ſubſtance of the iſſue was found ci. 
a ſufficient title by preſcription, it was adjudged both by the court of Common Pleas, and in 
the wrir error by the court of King's Bench for the plaintite, which is worthy of obſerra. 
(*) Mich. 43. & 44. Elz. in a tion. 2 modus decimandi was alledged (®) by preſcription time out of minde for tithes of 
protivition betweene Nowell pl. Iambes; and thereupo' iſſue joyned ; and the jury found, that before twenty yeares then lat 
2 1 paſt there was ſuch a preſcription, and that for theſe twenty yeares he had paid tithe lan 
(2. Co. Biſhop of Winton's cafe. In. /Þecie, and it was objected, firſt that the iſſue was found againſt the plaintite, for that the 
6. Co, 6g. 3. Co, 9. 2. Ro. Abr. preſcription was generall tor all the time of preſcription, and twenty years faile thereof, . 
292.) That the party by payment of tithes ix /pecie had waived the preſcription or cuſtome. But it 
was adjudyed for the plaintife in the prohibition; for albeit the modus decimandi had not bin pail 
by the ſpace of twenty yeares, yet, the preſcription being found, the ſubſtance of the ifſue i; 
found for the plaintiſle And it a man hath a common by preſcription, and taketh a leafe o. 
the land for twenty yeares, wherby the common is ſuſpended, atter the yeares ended he may 
claime the common generally by preſcription ; for that the * was but to the poſſefſior, 
and not to the right, and the inheritance of the common did alwayes remaine, and when « 
preſcription or cuſtome doth make a title of inheritance (as Littleton ſpeaketh) the partie cau- 


not alter or waive the ſame x pais (2). ; 4 
Temps dont memory, &c. & de title per preſcription, que eft tout un 


(Dr. & Stud. 17. 6.) en ley. So as the time preſcribed or defined by law is, time, whereof there is no memorie 
[+] Bracton fol, 314. of man to the contrary. [e] Omnis querela, & omnis actio injuriarum, limitata infra certa tempora. 
Temps de limitation. Limitation, as it is taken in law, is a cettaine time pre- 
ie ſcribed by ſtatute, within the which the demandant in the action muſt prove himſelfe or {ome 

(. Ro. Abe. 685.) of his anceſtors to be ſciſed. 8 
47 mes 3 potgy 373. Enbr rf e de droit 5 In 7 ] ancient time the limitation in a writ of right was from 
| 8. the time of H. 1. whereof it was ſaid à tempore regis Henrici ſenioris. After that by the ſtatute 


11. E. 3. tit, Ihe 40. 


Stat. de Mert. 20. H. 3. n a a q 
4 Weſt. . an. 1 1. 4 8. of [g] Merton the limitation was from the time of II. 2. and by the ſtatute [4] of W. 1. the 


ide W. 2. 13. E. 1. c. 46. limitation was from the time of R. 1. Aud this is that limitation, that Littleton here ſpeaketh 


LI Mirror ca. 5. leck. 1. ot. Whercof in the Mirror in reproote of the law it is thus ſaid, [! AZufion oft de counter 
cylonge temps, dount nul ne poet teſ{moigner de wier & de oyer, que ne dure my generalment ouſter 40a". 
Time 


are not ſtated to have fallen within either of them, and we have not heard of any caſe, in which relief has been refuſed on that 
account. See Locton and Locton already cited, and the caſe of Tenant and Browne cited in 1. Cha. Caf. 180. The reaſon ot 
not favouring particular perſons in this inſtance will appear evident, when it is conſidered, that teſtamentary powers to {ell 
are deemed to be i» the nature of trufls, and truſts are executed in equity for all perſons indiſcriminately. 

(1) See an obſervat ion on this doQtrine againſt preſcribing to make confervators of the peace, in 2. Hawk. Pl. C. b. 2. c. 8. 
ſ. 10 —(2) It is obſervable, that Mr. Serjeant Rolle has incorporated molt of the preceding paſſages relative to preſcription iato 
his abridgment. See Ro. Abr. tit. Preſcription and the additional matter in Vin. Abr. ſame title R.—S,—T, 

Notes 70 114. a. 


(1) &c. in L. & M. and Roh.—(2) Cc. in L. & M. and Roh.—(3) &c. in L. & M. and Roh,—(4) Cc. in L. & M. and Roh. 


| 07 Continuaticn of notes to 111, b. from fol. 113. a. 

(2) See note 1.,—(3) But a ſtatute, made lince lord Coke's time, requires a number of forms, beſides writing, in a will of 
lands or tenements deviſable by the fatute of wwills; for by the ſtatute againſt frauds and petjuries a will of ſuch property i 
void, unleſs it is He by the teſtator, or by ſome perſon for him in his preſence and by his direction, and is alſo 47e and 
Subſcribed in his preſence by three witneſſes. See 29. Ch. 2. c. 3. Alfo by the laſt mentioned ſtarute the ſame forms are 
required, as well in deviſes by cuſtom as in thoſe of eltates pur autre vie. But theſe regulations do not extend to cofyhold 
eſtates and terms for years ; the ſtatute of frauds and perjuries, ſo far as it regulates deviſes of land, being expreſſly confined to 
the three former kinds of deviſes. As to copyholds, a deviſe of them operates only as a declaration of uſes on the ſurrender 
to the uſe of the will; and therefore if the form required by the ſurrender, which is uſually nothing more than a teſtamentary 
declaration in writing, is obſerved, it is ſufficient without any witneſs ; and even a runcupative will of copyholds was an effec- 
tua] declaration of the uſes, where the ſurrender was ſilent as to the form, till the 29. of Cha. 2. required all declarations of 
truſts to be in writing. See 2. Atk. 37. and Barnad, Ch. Rep. 9. In reſpect to terms for years, they, falling within the deicription 
of perſonal eſtate, ate diſpoſeable by will accordingly. But this muſt be underſtood with ſome diſtinction. Thus if they are 
terms, not in gros, but veſted in truſtees to attend the inheritance, they ſo follow the nature of the latter, that if the owner 
deviſes the land generally by a will not ſo atteſted as to paſs the inheritance, not even the ruff of the term will paſs. See 2. P. 
Wms. 236, Allo as to terms in groſs, though a teſtator being poſſeſſed of ſuch may tranſmit them by the ſame unſolemn kind 


of will as other perſonalty, yet he cannot create them by will, without obſerving all the forms eſſential to a deviſe of real vo 4 
cau 


where the infant derives lands by deſcent from a brother who was the firſt purchaſor, and there is no next of kin but ſuch as m 
Inherit from the infant, it ſeems unſettled, who ſhould have the guardianſhip.—If the perſon intitled to be guardian in ſocag® 
1s himſelf under cuſtody of a guardian, the latter is intitled to the cuſtody of both ; to the former in his own right, and to the 41% 
ur cauſe de ward, that is, in right of his wardſhip of the former.—Being wholly for the infant's benetit, and not in any reſp 
or the guardian's profit, it is not a ſubject either of alienation forfeiture or ſucceſſion, as wardſhip in chivalry was; and conſe- 
quently if the guardian in ſocage becomes incapable or dies, the wardſhi p devolves upon the perſon next in degree of kindred ar the 
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Time of limitation is twofold, firſt, in writs, and that is by divers acts of parliament ; Glanvil. H. 23. ca. 3. & 34 Mir- 


6 itle t inheritance, and i ith) ; ror ca. 5. ſet. 4. Fl 3 L 
gt: to make a title to any inheri and that (as Littleton here faith) is by the common 4 5 is Ty Bun BY N 
Limitation of times in writs are provided by the ſaid ſtatute of Merton (1), and after by the — 6 _ 2. fol. 52. & fol. 


(aid ſtature of W. 1. which Littleton here citeth, and which was in force when he wrote, but is 

ſince altered by a profitable and neceſſary ſtatute [+] made anno 32. H. 8. and by that act, the (4] 32. H. 8. cap. 2. See the 

former limitation of time in a writ ot right is changed and reduced to threeſcore yeares next ſecond part of the Inſlitutes, Mer- 

before the ge of the writ, and fo of other actions, as by the ſtatute at large appeareth. But it nc. 8. 

i to be obſerved, that this act of 32. H 8. extendeth [/] not toa tormedon in the diſcender (2); I] Mich. 10. & 11. Eliz, Dyer 
nor to the ſervices of eſcuage homage and fealty (3), tor a man may live above the time limited 278. Fitzwilliam's cate. 

by the act. Neither doth it extend to any other ſervice, which by common poſſibility may not 

happen or become due within fixty yeares, as to cover the hall of the lord, or to attend on his 

lord when he goeth to warre or the like; nor where the ſeiſin is not traverſable or iſfſuable (4). 

Neither doth it extend to a rent created by deed (5), nor to a rent reſerved upon any particular 4. Co. 10. & 11. Bevil's cafe. 
eſtate; for [] in the one cate the deed is the title, and in the other the reſervation ; nor to [m] 8 co. 65, Sir Wil. Foſier's 
ay writ of right of advowion, u ee impedit, or aſſiſe of darreine preſentment (tor there was a Cale. 

irſon of one of my churches that had been incumbent there above fifty yeares, and dyed but 

lately) or any writ of right of ward, or raviſhment of ward, &e, but they are left as they were 1. Mar. Parliam. 2. cap. 5. Vide 

before the ſtatute of 32. H. 8 (6). But hereof thus much tor the better underſtanding of Lit- 17. E. 3. 11. Pl. Com. 371. b. 


tleton ſhall ſuffice (7). 


De temps le roy R. 1. And that was intended from the firſt day of his raigne; for Vide 34. H. 6. 36. 
(from the time) being indefinitely, doth include the whole time of his raigne, which is to be 


obſerved, 
Briefe de droit. Breve de recto, a writ of right, ſo called, for that the words in the 
writ of right are, quod fine dilatione plenum rectum teucas. 


. 59h Bract. lib. 4. fol. 230, Fle· a lib, 
Title de preſcription al common ley, &c. de temps dont memorie des KM 


homes ne cur, 8 e al contrar ie * Docere oportet longum tempus, & longum uſum illum, viz, Stud. 16, b.) 
qui excedit memoriam hominum ; tale enim tempus ſufficit pro jure. 


Aſcun pr oofe al contraire. For if there be any ſufficient proofe of record or writing 
to the contrary, albeit it exceed the memory, or proper knowledge of any man living, yet is 
it within the memory of man: for memory or knowledge is twofold, Firit, by knowledge by (8. Co. 121.) 28. AM. 2 5. 38. 
prooofe, as by record or ſufficient matter of writing. econdly, by his owne proper know- Af. 18. 45. F. 3.26. f. H. 7. 
knowledge. A record or ſufficient matter in writing are good memorialls; for litera ſcripta 10. 8. H. 2. 7. 11. H. 7.21, 
manet, And therefore it is ſaid, when we will by any record or writing commit the memory Der 23. Eliz. 273. 
of any thing to poſterity, it is faid tradere memorice. And this is the reaſon, that regularly a 
man cannot preſcribe or alledge a cuſtome againſt a ſtatute ; becauſe that is matter ot record, 
and is the higheſt proofe and matter of record in law. But yet a man may 7 — againſt an 
act of parliament, when his preſcription or cuſtome is ſaved or preſerved by another act ot 

rhament, 
eber is alſo a diverſity betweene an act of parliament in the negative and in the affirmative ; (2, Ro. Abr. 266. 4. Inſt. 274. 
for an affirmative act doth not take away a cuſtome (8); as the ſtatutes of wills of 32. and 34. 293. 303. 2. Inſt. 20. 11, Co. 
H. 8. doe not take away a cuſtome to deviſe lands, as it hath beene often adjudged. Moreover, C3. 13. Co. 22. Plow, 207, 
there is a diverſity betweene ſtatutes that be in the negative; for it a ſtatute in the negative be * "A 313. 2. Rol. Abr. 
declarative of the ancient law, that is in affirmance ot the common law, there aſwell as a man 
may preſcribe or alledge a cuſtome againit the common law, ſo a man may doe againſt ſuch a 
ſtatute ; for as our author ſaith, conſuerudo, Ec. privat communem legem (9). As the ſtatute of Magna Charts, cap. 35. 

Magna Charta provideth, that no leet ſhall be holden but twice in the yeare (10), yet a man (2. Leon. 28.) 
may preſcribe to hold it oftener, and at other times (11); for that the ſtatute [a] was but in fe] 6. H. 7. 2. 8. H. 4. 34. 12- 
athrmance of the common law (12). H. 7. 18. 31. H. 6, Leet 11. 18. 
do the ſtatute [e] of 34. E. 1. (13) provideth, that none ſhall cut downe any trees of his owne H. &. - 4 Per. Rel 

within a foreſt without the view of the torreſter : but inaſmuch as this act is in affirmance of lo] 24: 5 — 
the common law (14), a man may preſcribe to cut downe his woods within a foreſt without the ,, Rol. Abr. 266. Ante 3. Pott. 
view of the foreſter (15). And fo was it adjudged in 16 Eliz. in the exchequer by Sir Edward 165. b. 233. a. Cro. Jam. 155. 
Sanders chiete baron, and other the barons of the exchequer, as Sir John Popham chiefe juſtice Dr. & Stud. 164.) 
of the King's Bench reported to me. ; 
In the eire of the foreſt of Pickering, before Willoughby Hungerford and Hanbury juſtices 
Inerants there, anno 8. E. 3. I reade [ þ] a claime made by Henry de Percy, lord ot the ſe] Itin. Pickering ann, £. E. 3. 
mannor of Semor within the ſaid foreſt, The foreſtors, verderours, and regarders found Rot. 38. 
lus claime to be true, viz, Quod praditus Henricus de Percy, & omnes anteceſſores ſui tenentes 

| manerium 
becauſe the intereſt, in right of which the teſtator creates the term, is real eſtate, and creating the term is a partial deviſe of it. 
Beſides appointing new forms of executing wills of real eſtate, the 29. of Cha. 2. preſcribes how deviſes ſhall be revoked. —(3) 
dee note 1.—(4) Whilſt the power of devifing depended wholly on the ſtatutes of Henry the eighth, it was frequently of 
Importance to reſort to the cuſtom of deviſing, as being moſt beneficial for the deviſee. The power by cuſlom might be larger 
than the fatutory power ; the former ſometimes enabling to deviſe the whole, where the latter could only be exerciſed over 
t parts. 2. Sid. 153, There was alſo an eſſential difference between the two powers in the mode Ml execution ; for a will in 
writing was conceived to be neceſſary to a deviſe under the fatutes, but a nuncupative will might be ſu cient under the euftors. 2. 
dic. 154. But thele differences do not now ſubſiſt any longer. As on the one hand the 12, of Cha. 2. by communicating 
to all treehold lands the qualities of the tenure by common ſocage, has rendered the power of deviſing the whole under the ſtatutes 
of Henry the eighth univerſal: ſo on the other hand the 29. of Cha. 2. againſt frauds and perjuries requires the ſame ſolemni- 
ties of writing, ſigning, and atteſtation to a deviſe by cuſtom, as to one under the ſtatutes, See ante fol. 114, b. note 1. and 111, 
2. note 3, The two powers of deviſing being thus aſſimilated, and made for the moſt part commenſurate, it can ſeldum happen, 
that it ſhould be neceſſary to call the power by cuſfom in aid; though it is poſſible, as where the cuſtom enables an infant of 
fourteen or a feme covert, neither of which is capable of deviſing under the ſtatutes. As to the infant, ſee 37. Hen. 6. 5. Perk. 
eck. 504. 2. And. 12. f. Co. 84. and as to the feme-covert 5. Com. Dig. 14. where it is ſaid, that by the cuſtom of London the may 
deviſe to her huſband, but without citing any authority.—(5) Adjudged acc. in Mytton and Lutwich W. Jo. 7. 

(1) See cap. 39. and lord Coke's Commentary upon it in 3. Inſt. 238.—(2) The ſtatute mentions formedons in remainder and 
reverter, and limits them to fifty years ; but omits formedon in deſcender. Nor is the latter deemed to be comprehended within 
the clauſe of the ſtatute relative to writs of right : for a formedon is not in the ſtrict ſenſe a writ of right; though it certainly 
15 in the nature of one, the mere right being equally triable in both. Accordingly, in the caſe cited by lord Coke from Dyer, 


three judges held, that a formedon ix deſcender was not within the ſtatute, The other judge doubted. See alſo the nn 


4 


— — 


infant, not being inheritable to him. Fitzherbert indeed in his Natura Brevium cites two caſes of Edward the third ; in which 

guardian in ſocage granted the wardſhip to a ſtranger, and the grant was awarded good. F. N. B. 143. P. The ſame author too 

in his abridgment gives another caſe of the ſame reign, according to which a leaſe of guardianſhip in ſocage was pleaded, Fitzb. 

Abr. Garde 161, But poſſibly theſe caſes import, only that a guardian in ſocage may place the body of the infant under the cuſtody 

ot another, and that ſuch placing will be a good aniwer to an N for raviſhment of the ward; not that the n 
| nn 
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| 
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Lib. 2. Cap. 10. Of Tenure in Burgage. Sect. 151. 


manerium pradictum, a tempore guo non extat memoria, & ſine interruptione aliguali, tenuery,: 
prædictum manerium cum pertinentiis extra regardum fore, & habuerunt woodwardum portanten 
(8. Co. 136. Cro. Jam. 15;.) arcum & ſagittas ad prajentandum prefſentanda de venatione tantum,, Ec, & habueruat in 59105 
ſuis de Semere forgeas & mineras, & amputdrunt, dederunt, & vendiderunt boſcum ſuum infire 
manerium pradittum, fine viſu foreftariorum pro woluntate ſud, & fugarunt & ceperunt wulþe; 
lepores, cas Sc. fieut idem Henricus Percy ſuperins clamat, Which claime by preſcription, 
and found as 1s aforeſaid, the juſtices 3 onely of two points. The firſt, foraſmuch 3; 
the ſaid manor was within the limits of the foreſt, it ſhould not onely be contra aſſſum foreſ 
for his woodward to beare bow and arrowes, where by law he ought to beare but an hatche: 
and no bow nor arrowes within the foreſt, but alſo de facili cedere poſit in deſtr udtionem ferarns; 
Sc. and therefore doubted whether it might bee claimed by preſcription, Their ſecond don! 
was concernin 22 & captionem capriolorum in boſcis ſuis prediftis, eo quod eff beff: N 
wvenationis forefte, tranſgreſſores inde convitti finem facerent ut pro tranſgreſſione venationi; : and 
for that difficulty, the elaime was adjourned into the King's Bench. But of the other parts of 
the preſcription no doubt at all was made; and the like had been allowed in the fame eire, :; 


in the caſe of 'Thomas lord Wake of Lydell, and of Gilbert of Acton, in the ſame ere, Rot. 
37. and of others, 


E N 7 25 * 6.7 — I eft prove per le pleader. Note one of the beſt arguments or proofes in law is 
Ys OTE OE drawne from the right entries or courſe of pleading ; for the law it ſelte ſpeaketh by good 


pleading, and theretore Littleton here ſaith, it is proved by the pleading, &c. as it pleadins 
were u legis ita vox, 6 


tcher, 


Entant que tiel title per preſcription fuit al common ley, &c. Nora 


the preſcriptions, that were limited from a certaine time, were by act of parliament, as from 
the time of H. 1. which was the firſt time of limitation ſet downe by any at of parliament, ard 
ſo from the raigne of R. 1, &c. But this preſcription of time out of memory of man was (a; 
Littleton here ſaith) at the common law, and limited to no time. Alſo here is implyed a 
maxime of the law, /. that whatſoever was at the common law, and is not ouſted or taken 
away by any ſtatute remaineth ſtill. | 


(Ante 110, b. Polt 344. a.) Common ley. The law of England is divided, as hath becne faid before, into three 
parts; the common law, which is the molt generall and ancient law of the realme ; of par: 
whereof Littleton wrote; 2. Statutes or acts of parliament ; and 3. Particular cuſtomes (whereof 
Littleton alſo maketh ſome mention.) I ſay particular, for if it be the generall cultome of 
the realme, it is part of the common law. 

The common law hath no controler in any part of it, but the high court of parliament , 
and it it be not abrogated or altered by parliament, it remaines ſtill, as Littleton here ſaith, 
The common law appeareth in the ſtature of Magna Charta and other ancient ttatutes (which tor 
the moſt part are affirmations of the common law) in the original} writs, in judiciall records, 
and in our bookes of termes and yeares. Acts of parliament appeare in the rolls of parliament, 
and for the molt part are in print, Particular cuſtomes ate to be proved. 


(Pref, to Sch. Co.) 


Sect, 171. 
(2, Tuit. 669) P/le. mu qua . JTEM, cheſtmn ALSO, every bo- 


hilla, quod in cam con- uroh eft u ; vile EST 3 
vohamtur fraffus. And it is burgh eft un rougn 15 2 , 


Vid Linwood verbo Vicus. Brat, called wicrs, becauſe it is pro- le, mes nemy & con- but not e ce. 
. 1 be viam. Villaeſt ex pluribus verſo. Plus ſerra dit More ſhall bee ſayd of 


10 E. manſionibus wicinata, & collata , . 
vie de terre, Br. 91 ev pluribus vicinis. If a town de cuſſtome enle tenure euſtome in the tenure 
be decayed ſo as no houſes re- de villenag e. of villenage. 


maine, yet it 1s a towne in ; 

34 E. t. Quare imp, 187, law. And ſo if a borough be decayed, yet ſhall it ſend burgeſſes to the parliament, as 
old Saliſbury and others doe. It cannot be a towne in law, unleſſe it hath, or in time palt 
hath had, a church and celebration of divine ſervice, ſacraments and burials. What 

Forteſcue cap. 29. alteration hath beene made in townes, heare what a great lawyer ſaith. I Ag 
willula tam parve inveniri non poterit, in qua non eft miles, armiger, wel paterfani. ay 
Sc. magnis ditatus poſſeſſionibus, nec non liberi tenentes alit & waledli plurimis ja 
patrimoniis ſufficientes, Sc. And it appeareth by Littleton, that a towne is the gou', 


Forteſcue cap. ” and a borough is the /pecies; tor hee faith that every borough is a towne, but every 
towne is not a borough, E /ub appellatione willarum continent burgi & Ccivitait's 
Bere- 


caſe in the margin of Dy. ed. 1088. fol. 278 3. But as the 21. Jam. 1. c. 16. requires formedons of every kind to be brought witum 
twenty years after the deſcent of the title, this defect of the tor mer ſtatute is now of no con ſequence.—(3) Acc. 3. Lev. 21 4 
The reaſon is plainly this. The limitation in the 42d. of Henry the eighth is wholly referable to ſeiſin; the ſtatute requirivg 4 
ſetfin within a certain time according to the nature of the writ ; that is, ſixty years for writs of right, fifty for prſepory writs 
founded on an arceſtor*s poſſeſſion, thirty for prfofory writs founded on the party's own poſleflion, and fo on. Now the imitation 
being thus dated from a ſeiſin, it would be abturd to extend the ſtatute to actions, in which ſeiſin, not being iſſuabſe, can never 


become the ſubje& of evidence or trial.—( 5) This was the point adjudged in Sir Witham Folter's caſe cited by lord Coke in the 


margin; and there is a much earlier adjudication to the ſame effect in Moore. See Mo. 3x. The reaſon of this exemption of rents 
created by deed out of the ſtatute is of the ſame kind as is explained in note 4; the ſtatute pointing at rents, to which the tit-e 
is by ſe;/in. But according to Sir William Jones, ſuch exemption ſhould be underſtood with this qualthcation ; that the certan'y 
of the rent ſhould appear in the deed : becauſe otherwiſe the quantum or quality of the rent is no more aſcertained by the diss, 
than if there was nor one exiſting, Therefore if the rent is created by reference to ſomething out of the deed, as by retervins 
ſich rent as the perſon reſerving pays over without expreſſing what that is, and the latter rent not having commenced by _ 
is one, of which ſeiſin is the proper proof; in ſuch a caſe, ſeiſin, as Sir William Jones thought, is quay requiſite to both rents, 
and conſequently both ought equally to be deemed within the limitation of the 32. of Hen. $. See W. Jo. 238,-(6) It wa 
doubtful whether the ſeveral writs, here mentioned in refpe& to advowſons and wardſhip, were not within the ſtatute of Henry 
the eighth; and to remove this doubt a ſtatute of Mary cited by lord Coke was made, deelaring, that the former fature ſhout 
not extend to them. Fhe reaſons of that ſtatute are fally explained in Plow:ien. See fol. 371. But fo far as regards a&0972/9'4 
this ſtatute of Mary is no longer of any uſe : it being enacted by the 7th. of Anne, c. 18. that no ufurpation ſhall di{place the 
eſtate of the patron, and and that he may preſent on the next avoidance, as if there had not been any uſurpation ; which piv- 
vition in effect takes away all hmitation of ſuits about the right of patronage. See 3. Blackit. Comm. sth. ed. 259. 
For the continuation of the notes to115. a. ſee 116. a. 


itſelf may be transferred by bargain and fale. However ſhon}d theſe ancient authorities not bear the former conſtruRion, they 
ſeem ſafficiertly anſwered by the do#rire and practice of later times; for in them, the acknowledged qualities of guardianihip dn 
ſocage being, that it is a per/onal truft wholly for the infant's benefit, and neither tranſmiſſible by ſucceſſion nor devitabie, ae 
not conſiſtent with its being aſlignable ; and we have lord chief julticeVaughan's authority for ſaying, that even in his time c 


experience proved the contrary, See Plow. 293. Vaug. 181. See too Poſtgo.b. note i. It extends not only to the perſon and /ocage 9— 
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Lib. 2. 


guam c 


citat 
(08 nglaadand 


Therebein 


re de willis, parochiis, & hamlettis f 
—— — bookes. Rur let us now heare what Littleton ſaith (1). 


Of Villenage. 


inti villas. ) 
Vales eight thouſand, eight hundred and three townes, or thereabouts, 
in the ancient authors of the law, and plentifully graa, ubi ſop. 


_— "Y 


116 


Sect. 172. 


Berezvica, or bereit, in Domeſday fignifieth a towne, Ne Berecbicæ pertinent ad Berchley, Domeſday, Glouc. 


Flet. li. 4. e. 18. 
& lib. 6. ca. 49. Brit. to, 124. & 
274. &. 


—— 


CHAP. II: 


T ENURE en 

villenage eſt plus 
properment, quantr un 
villein tient de ſon 
ſeignior, a que il eff 
wvillein, certaine ter- 
res ou tenements f9- 
langue le cuſtome del 
manor au auterment 
4 la volunt ſon ſeig- 
nor, & de faire a 
fon ſeignior villein 
ſervice; come de por- 
ter & de carier le 
fime le ſeignior hors del 
city ou del manor (1) 
ſon ſeignior, jeſques a 
le terre ſon ſeignior, 
en giſant ces (2) ſur 
le terre, & hujuſmo- 
di. Et aſcuns franke 
homes teig nont lour 
tenements, ſolonque le 
cuſtome del certaine 
manors, per tiels ſer- 
vices, Et lour tenure 
auxy eſt appel te- 
nure en villenage, et 
uncore us ne ſont 
pas villeines; car 
nul terre tenus en 
villenage, ou villeine 


terre, ne aſcun cu- 


ſtome ſurdant de la 


terre, ne unques ferra 


Villenage. 


ENURE in ville- 
nage is moſt pro- 
perly, when a villeine 
holdeth of his lord, to 
whom eis a villeine, 
certaine lands or tene- 
ments according to the 
cuſtome of the man- 
nor, or otherwiſe at 
the will of his lord, 
and to doe to his lord 
villeine ſervice; as to 
carry and recarry the 
dung of his lord out 
of the city, or out of 
his lord's mannor, un- 
to the land of his 
lord, and to ſpread 
the ſame upon the 
land, and ſuch like. 
And ſome free men 
hold their tenements, 
according to the cu- 
ſtome of certaine ma- 
nors, by ſuch ſervices. 
And their tenure alſo 
is called tenure in vil- 
lenage, and yet they 
are not villeines; for 
no land holden in vil- 
lenage or villein land, 
nor any cuſtome ari- 
ſing out of the land, 
ſhall ever make a free 
man villeine. But a 


Seck. 172. 


| J. Lib. Rub. 76. & 57. Glanv, I. 
ENURE en vil $. Ca. 1. & 2. 4 Vide Rract. li. 
lenage. 


Villeine is 1. ca. 6. Kc. Brit, to. 77. & 67. 
the French word willaine, H. 19 2. 3. 155: 136: 147; 4. 
and chat a villa, qnra ville Idem li. 4. cap. 17. & 12, Mir. 
adſcriptuseft; for they, which ca. 2. ſect. 18. Ockam. 
are now called , of an- 
cient times were called ad- 
ſcriptitii, And in the com- 
mon law he is called nativns ; 
quia pro majore parte natus eff 
ſerons: and this is hee which (r. N. 
the civilians call /erors. 1 
Deyn in the Saxon tongue 
is liber, and then ſeron, 
Theme (ſometimes written 
theame corruptly) is an old 
Saxon word, and fignifierh 
poteflatem habendi in nativos 
five willanos, cum corum ſe- 
uelis, terris, Bonis ct catallis. 
ut tame ſometime cor- 
ruptly written theam is ot 
another fignification z for it 
is alſo an old Saxon word, 
[3] and fignifieth, where à [5] Vide Lamb, inter leges Sanct 
man cannot produce his Edw. fo. 132. nu. 25. 
warrant of that which hee 


B. 77. a.) 
a] Flet. li. 1. ca, 24. 


bought according to his 
voucher. 
Villenage. FVillenag:- 


um, (as in like caſes hath 
beene ſayd where the termi- 


nation is in age,) is the ſer- 

vice of a eb, 1th And yet 

a free man may doe the ſervice 

of him, that is bond. And 

therefore a tenure in ville- 

nage is twobold ; one, where 

the perſon of the tenant is 

bond, aud the tenure ſervile; 

the other, where the perſon 1s 

tree, and the tenure ſervile. (F 1 B. 12. 2. Rol. Abr. 
c] Serwa terra, liberos de ſun- 

bal exiftentes, ur” whom" » x4 — * 1. Coram rege E- 

cere non potcſt, And there- x 

fore it is ſaid, [4] eff enim Cd] Bradt. li. 4. fo. 170. 

ratio et regula generalis in 

i, duobus caſibus, quod liber 

homo nihil libertatis propter 


fed. 


(1) We do not obſerve, that there is any thing in the ſtatute of Charles the ſecond for taking away military tenures, which in 


the leaſt varies the tenure by burgage. For further information about burgage and boroughs 


» See Brad. on Bor. Mad. Firm. 


burg. Squire's Anglo. Sax. Gov, ift. ed. tit. Boroughs in the index, and Wright's Ten. 205 —(2) In L. and M. and Rob. the 
words are del cite (which ſeems afed in the ſame ſenſe as cite) del maner.— (3) Inſtead of en giſant ceo, the words in L. and M. 
and Roh. are gi/aum <warrette & de ſpreder le fyme le fignour. 
Continuation of tes to 115. a. from 115. b. 

(7) See further as to the ſtatute of 32. Hen. $. Brooke's reading upon it. Since the 32. of Hen. 8. there have been various ſtatutes 
for limitation of the time for bringing actions; of which the principal and general one is the 21. of Jam, c. 16. See tit. Temps in 
Com. Dig. and tit. Limitation in the other abridgments.— (3) This rule about affirmative ſtatutes is very common in the books. See 


the references in the margin of Plowd. Engl. ed. 112. In another place lord Coke 


lays down a like rule as to their not taking 


way the common lay, but with more particularity ;; for his words are, that a fatute made in the affirmative without any negative 
expreſſed or impliad, doth not tale away the common law. 2. Inſt. 200. This ſeems to he the juſteſt way of ſtating the rule both as to 


Pig. 139. 432. Elmes's caſe 1. And. 71. and Dy. 373. pl. 13. and Jones and Smith 2. 


common law and cuſtoms. See further Plowd. 113. and the references in the margin of Engl. edit. Hatt. on Stat. $3. 4- Com. 


ulſt. 36.—(9) This appears to be a good rule; 


a ſtatute is merely declaratory of the common law, the latter ſhould be conſtrued as it was before the recognition by parlia- 


ment; and conſe 
allowable. 

the commo 
fo affirmative words. 
ſhall operate on ſubjects 
de merely declaratory, if it is 


quently its operation ſhould not be extended to the deſtruction of preſcriptions and cuſtoms, which were before 
As to the ute of negative words in ſuch a caſe, they may either ariſe from the ſubject, or be a mode of expreſſing what 


n law is; ap wo of which caſes, there cannot be any colour of reaſon for giving more effect to 
n ſhor 


ative than belon 


t to ſay, that a ſtatute merely declaratory of the common law, being expreſſed in negative words, 
to which the common law is not applicable, ſeems to be a direct contradiction z for how can a ſtatute 
in any degree introdufive of a new law However there are books, in which lordCoke's diſtine- 


wen, in reſpect to negative ſtatutes declaratory of the common law, is denied. See W. Jo. 270, 271, 289. If thoſe, who oppoſe 


Quai. 


PI" 
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* 


his 


of the infant ; but alſo 


EE mt allo to his hereditaments zot 
ord's appointing a guardian of them. 
ut whether the guardian in ſocage is intit 
— . any expreſs authority.. However we are inclined to thin 
particular place it happens to be liable to a different cultody ; 


cc 


lying in tenure ; and even to his copyhold eftates unleſs there is a (| 


led to take into his cuſt 


———— — 3 


ial cuſtom for 


Ante 87. b. and Egleton's caſe, 1. Ro. Abr. 40. See alſo Hutt. 17. and 2. Lutw. 1187. 
wy the infant's perſonal eſtate, we have not yet been able to 
, the cuſtom 
that the cultody of the infant's perſon 
draws 


that ag erm is included, except where by 


our idea being, 


Lib. 2. Cap. 10. Of Villenage. Sect. 172. 


perfonam ſuam liberam confert franke home villein. villeine may make free 


willenagio; nec liberum tene- . . th, 
ate 3 centirts were Ho 007. 88 villein puit land to bee villeine 


tum aut conditionem willani. faire franke terre land to his lord, As 


[-] Hem, Nb. . ea,6. Brit, e. And againe, [ec] willenagium deſtre wvillein terre a where a villeine pur. 
31. & 66, Flet. li. 1. ca, 3. wel ſervitium nilul detrahit li- OY 6 8 
bertati; habita tamen diſlincli- ſon ſeignior. Sicome chaſeth land in fee 


one, utrum tales fint willant, lou UN v1lleine Pur- ſimple, or in fee taile, 


& tennerunt in villauo ſocagio e 

de dominico domini regis. And chaſe terre en fee ſim- the lord of the villeine 

IVI Bud. fol. 26. 43. E. 3. f. — ] ee non ple, ou en fee taile, le may enter into the 
arc. mutual flatum liber: nou hu . . 6 6 . 

n ſeignior del willein poet land, and oult the vil. 

homo tenere purum wvillenagium, enter en la terre, & leine and his heires 

faciendo 9 ad wvillanum ouſte le villein & ſes for ever 5 and after, 


pertinebit, nihilominus liber 


erit, cum hoc faciat ratione hetres a touts jours, the lord (if hee will) 

willenagii, & non racione per- & uit le [etonior {fil may let the ſan 

fone fac : & ideo poterit, Pp . / & . y *11..* 4s land 
volort } puit lefſer meſ- to the villein, to hol! 


quando woluerit, willenagium ' N 
deſerere, & liber diſcedere, nii me la terre a le vil- in villenage. 
Ulaqueatus fit per EXETER nati- ein e, a tener en vi 2 
mam ad hoc facicndum, ad 
quam ingreſſus ſuit in willena- lenag Cs 
gium, & gut preftare poterit | 
ee neee Bit. ieee, G., Aid againe, le) Param wilnagium of, ® quo prefer ren eine. 
Ca. 31. indeterminatum, «bi ſcire non poterit weſpere, quale ſervitium r. debet mane, Vi% ubi gui. 
facere tenetur, quieguid ei precepium fuerit, And another ſaith to the ſame intent, Ceux 17 
[5] Brac. li. x. fo. 7. Seawvoient le weſpere, de quay ils ſerverent en la matyn, [V] Fuerunt in conqueſiu liberi homines, qui 
libere tennerunt tenementa ſua per libera ſervitia, wel per liberas conſuerudines ; & cum per poten- 
tiores cjecti nt, poſimodum reverſi receperunt cadem tenementa ſua tenenda in villenagio, faciends 
inde opera ſervilia, ſed certa et nominata, Ec. & nihilominus liberi, quia, licet faciunt opera ſerwilla, 
cum non faciunt ca ratione perſonarum, ſed ratione tenementorum, c. 


[i] Forteſc, ca, 42. How villenage or ſervitude began, and tor what cauſe, it is faid, [.I 4b homine & pro witio 
mtrodutta eff ſerwitns, ſed libertas a Deo hominis eft indita nature, quare ipſa ah homine ſublatu 
[+] Brit. ca, 37. Semper redire gliſcit, ut facit omne, quod libertati naturali privatur. And another faith, [II that 


the condition of villeines, trom freedome unto bondage, of ancient time grew by conſtitutions 
III BraQ.. li. r. ca, 6. Flet. I. of nations. [I] Fiunt etiam ſorwi libert homines captigutate de Jure gentium ; and not by the law 
1. ca. 3. & ca. 5, Mir, cap. 2- of nature, as from the time of Noah's flood forward, in which time all things were common 
feet. 18. to all, and free to all men alike, and lived under the law naturall, and by multiplication ot 
people, and making proper and private thoſe things that were common, aroſe battels. And 
then it was ordained by conſtitution of nations, that none ſhould kill another; but that he, 
that was taken in battell, ſhould remain bond to his taker tor cver, and to doe with him, and 
all that ſhould come of him, his will and pleaſure, as with his beatt, or any other chattell, to 
give, or to fell, or to kill: and after it was ordained for the crucity of fome lords, that none 
ſhould kill them, and that the life and members of them, as well az of tree men, were in the 
hands and protection of kings, and that he that killed his villeine, ſhould have the fame judg- 
ment as if he had killed a freeman. Thereupon they were called /orr/, guia ſorvabontur 4 
dominis & non occidebantur, & non à ſerviendo, He is called nat/r 11; a noſrendo, yuia plerumgut 
natus eft ſerous ; and he is called v//{anns, tor that he doth his vill-ine ſervice 2. 
F. N. B. 7. f.) Eff autem libertas naturalis facultas ejus, quod cuigue facere libet, nift god de jure, ant wi pro- 
rat. li. 1. cap. 6. Britton ca. 31. Hibetur. Serwitus oft conflitutio de jure gentium, qua quis domino alicno contra naturan /1/iiture 
& ubi ſupr. Fleta lib. x. ca. 2. & 3. And againe, | m] Ft tout ſoyt que touts creatures duiſſont efte franks ſolonque te ley de nature, fer 
L<] Mirror caps 3. feft. 16. conflitution nequidant, & fait de homes ſont auters creatures enſervies, fie of! dit beaſts en parktsy 
Piſſons en ſerwors, & oyſeaux en cages. 

„] This is aſſured, that bon age or ſervitude was firſt inflicted for diſnonouring of parents: 
for Cham the father of Canaan (of whom iflued the Canaanites) ſeeing the nakednes of his 
his father Noah, and ſhewing it in deriſion to his brethren, was theretore puniſhed in his ſonne 
Canaan, with bondage. And herewith agreeth the divine. Arte wini inwentionem inconcuſſe 
libertas, Non efſet hodie fervitus, ff ebrietas non fuiſſet. 

Hors del citie ou del mannor, Cc. This is falſe printed, for the 

origina 
his opinion, had meant only to ſay, that in the inſtances, by which he illuſtrates his rule, the negative words of the ſtatutes 
not only import ſomething more than a declaration of the common law, but were allo intended to annihilate all particular 
cuſtoms claſhing with it; or that on other accounts the inſtances were not apt, there might poſſibly be ſome colour tor their 
diſſenting from lord Coke. But what is profeſſed to be controverted is the diſtinction itſelf ; which, as we underſtand it, ſeems 
to be perfectly unexceptionable.—(10) It is obſervable, that Magna Charta diſtinguiſhes between tourns or the leets of foeriffs 
and the wiew of frank-pledge ; limiting the former to twice a year and the latter to ont. In the more ordinary ſenſe jrant- 
pledge and leet are ſynonymous ; as appears from the ſtyle of tourns and other leets, which in court rolls are uſually denominated 
curiæ or viſus franci plegii, But when free-pledge is uſed, as in Magna Charta, it ſhould be underſtood in a fri and particular 
ſenſe; according to which it meant only that part of the buſineſs ot a court leet, which related to the taking of ſureties or free 
pledges for every perſon within the juriſdiction; a practice, which had fallen into diſuſe long before lord Coke's time, Sce 8.1.7.4. 
and 2. Inſt. 72. (11) Adjudged acc. 2. Leon.28. But it may be doubted, whether the preſcription for holding a leet ofteuer than 
twice a year, when examined into, will appear a fit example to prove the rule, that negative ſtatutes in affirmance of the com- 
mon law may be preſcribed againſt. The only words of Magna Charta, which relate to the holding of tourns or leets are thele. 
Nee aliquis wicecomes, wel ballivus, faciat turnum ſuum per hundredum, niſi bis in anuo ; & nonni/i in loco conſueto, widelicet ſemel 5 
Paſcha et tterum poſt feflum Sancti Michaelis ; & wiſus de franco plegio tunc fiat ad illum terminum ſantti Michaelis fine occajione. See 
Blackſt. ed. of Magn. Chart. But this proviſion or declaration ſeems wholly confined to the tourns or leets of /heriffs, and not 
to include the ee of private perſons; though it mult be owned there are ſoine authorities to the contrary. Acc. Bro. Abr. Leaſe 
23. and the opinion of Periam in 2. Leon. 74. Contra 2. Hal. Hiſt. Pl. C. 71. and the opinion of Rhodes 2. Leon. 74. See allo z. 
Hawk. Pl. C. 56. Therefore ſhould this proviſion in Magna Charta be only in attirmance of the common law, which as we 


ſhall mention in the next note is a point controverted, the inſtance would ſtill be liable to exception. See 2. Hawk. Pl. 56. ** 
the 


{ =] Mirror cap. 2. ſect. 18. Ge- 
nelis g. veil, 10, 11. &c. 


Ambroſe. 


The continuation of the notes to 113. a. intended to be introduced here, is poſiponed to 118. b. 


draus after it the cuſtody of every ſpecies of property, for which the law hath not otherwiſe provided. This idea receives ſome 
countenance from the inſtances of copyholds, and of kereditaments not lying in tenure; for including which, it will be difficult to 
account by any other reaſon, than the one we give for including perſonalty. It is allo ſtrongly confirmed by the manner, in 
which the 12, of Cha. 2. c. 24. regulates the powers of the guardian, which it enables a father to appoint. After authorizing 
ſuch guardian to take the cultody of the intant's perſonal eftate, as well as of his andi tenements and hereditaments, it provides, 


that he may bring ſuch action or actions in relation thereunto, as by law a guardian in common ſocage mig/t do: words almoſt — 
impor 
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originall is, hors del ſcite del mannor, and ſo would it be amended at the impreſſions of the 
booke hereafter. 


Et aſcuns frank homes teignont, Cc. This is apparent enough, eſpecially Mirror ca. 2. led. 18. ace. 
upon that which hath beene ſaid. 


Ou un villeine purchaſe terre en fee ſimple. Yet the villeine may purchaſe Mirror cap. 2. ſe@t, 28. 

ſome kinde of inheritances in fee ſimple, which the lord of the villeine cannot have. As if a 
villeine purchaſe a common ſauns nomber, the lord ſhall not have it; for the lord may ſurcharge 
the ſame, which ſhould be a prejudice to the terre-tenant : and the fame law of a corodie in- 
ecrtaine granted to a villeine, and ſuch like inheritances. And therefore Littleton materiall 
faid, purchaſe terre. When the villeine hath an eſtate of any thing certaine, the lord ſhall 

hare it; as a rent granted to the villeine, commons certaine, eſtovers certaine, and ſuch like, ,_ AM 

6] But that, which lyeth in action, as a warranty made to the villeine his heires and aſſignes, 71 Doa 227 fend, as. 41. 
G1 lord ſhall not take advantage of by voucher ; becauſe it is in lieu of an action. Neither ſhall - 5 Co. 62, 63. 2. Ro, Abr. 740. 
the lord take advantage of any obligation or covenant, or other thing in action made to the Poſt 120. a.) 
villeine ;- becauſe they lye in privity, and cannot be transferred to others. 

[p] If a man be leſſee of a villeine for life, for yeares, or at will, and the villeine pur- Ly] L. 5. E. 4. 61. 18. E. 3. 29, 
2 lands in fee; if the leſſee entreth into the lands, he ſhall hold the lands as a perquiſite 20, H. 6. 37. Broo. tit. Vil. 30, 
to him and his heirs for ever. But if a biſhop hath a villeine in the right of his biſnopricke, and (Plow, 235. 2, Ante go. a.) 
he purchaſeth lands, and the biſhop entreth, the biſhop ſhall have this perquiſite to kim and his 
ſucceſſors, and not to him and his 8 for the law reſpecteth the quality, and not the quan- 
tity of his eſtate. So if executors have a villeine for yeares, and the villeine purchaſe lands in 
fee, and the executors enter, they ſhall have a tee ſimple, but it ſhall be aſſets, 


Fee taile, By this it is apparant, that if lands bee given to a villeine, and to the heires of 
his body, the lord may enter and put out the villeine and the heires of his body; for quicquid 
acquirizar * acquiritur domino (1). And in this caſe the lord gaines a fee 0 determinable x5, E. 4. 9. b. Pl. Com. 555. is 
upon the dying ot the villeine without heire of his body ; and the abſolute fee umple remaineth Walfingham's caſe, 
{ll in the donor. And it the lord enter, and after intranchiſe the donee, and atter the donee 
hath iſſue, yet that ifſue ſhall.never have remedy either by formedon or entry, to recover this 
land, by torce of the ſtatute of donis conditionalibus ; for that ſtatute giveth remedy to the ifſues 
of the donee, that have capacity and power to take and retaine ſuch a gift; and the title of the 
lord remaines, as it did at the common law, for the ſtatute reſtraineth acts done only by the 
tenant in taile. And ſo it is, if lands be given to an alien, and to the heires of his body, upon 
office found, the land is ſeiſed for the king, atterwards the —— makes the alien a denizen, 
who hath iſſue and dyeth, the king ſhall Lune the land againit the iſſue (33, 


Sect. 173. 
227 nota, /i feoffment ſoit fait AN D note, if a feoffement be 


a certaine perſon ou per- made to a certaine perſon or 
ſons en fee, al uſe un villeine; ou perſons in fee, to the uſe of a vil- 
fi un villeine, ove auters perſons, leine; or if a villeine, with other 
ſoient enfeoffes al uſe le villeine ; perſons, be infeoffed to the uſe of 
guel eftate que le villeine ad en le the villein ; what eſtate ſoever that 
uſe, en fee taile, pur terme de the villein hath in the uſe, in fee 
die ou dans, le ſeignior del vil- taile, for terme of life or years, the 
leine poit entrer en touts ceux lord of the villein may enter into 
terres et tenements, ſicome le vil- all thoſe lands and tenements, as if 
lein uſt eſte ſole ſeifie del demeſne. the villein had been ſole ſeiſed of 
Et ceſi per leſtatute de anno 19. the demeſne. And this is given by 
H. 7. cap. 15. (2). the ſtatute of anno 19. H. 7. cap. i 5. 


HIS is an addition to Littleton; and the ſtatute of 19. H. 7. ca. 15. therein 
mentioned, for the cauſe that hath beene aforeſaid, hath loſt his force (3). _ 
Sect, 
the ſtrongeſt objection is, that, in the ſame chapter of Magna Charta, there is a general and expreis reſervation of ancient liberties z 
there being added this qualification, ita ſcilicet quod quilibet libertates ſuas, quas habuit & habere conſuevit tempore regis Henrici avi 
i, wel guas peſtea perguſſi vit: which words, even in the opinion of thoſe, who extend Magna Charta to all leets, ſuffice to 
lave preſcriptions, 2. Leon. 75, What renders lord Coke's thus applying the caſe of leets the more remarkable is, that he him- 
le'f in bis Second Initituts, when commenting on this part of Magna Charta, agrees, that leets of private perſons, ſo far as 
regards the negative words of Magna Carta, ave not within it, and takes particular notice of the reſervation of ancient liberties. 
2. Init. 72, Sce further 4. Com. Dig. 122. Perhaps lord Coke might intend to aſſert, that, notwithſtanding Magna Charta, 
it is lawful to preſcribe for holding a ſheriff's tourn oftener than twice a year; which indeed ſeems to be admitted by judge 
Rhodes, who conſtrued all leets to be within Magna Carta. But we do not obſerve, that the authorities, lord Coke cites, 
mention any ſuch preſcription —(12) Some think, that Magna Charta, ſo far as regards the time for holding tourns and 
leets, was introductive of a new law. Ste 2. Hawk. Pl. C. 56,—(13) Tue 34. E 1. is not printed in the modern editions of 
tae ſtatutes. Indeed it ſeems doubtful, whether it is intitled to the denomination ; for lord Coke in another of his works treats 
It as an erdinance, and to prove it ſuch cites Fitzherbert's Natura Brevium. 4. Inſt. 298. F. N. B. 167. A. See alſo 12. Co. 23. 
It it be true, that the 34. E. 1. is only an ordinance, lord Coke's caſe ſhould be put on the 1. E. 3. |. x. c. 2. or the Charta de 
Forifta of the 9. H. 3. c. 4. both of which laws provide to the ſame effect as the 34. E. 1. aad are certainly acts of parliament. 
dee allo a like negative provilion in the conſuetudines et affiſa de forefla, printed as a ſtatute of uncertain time in Ruff h. ed. 
Append, 25. and cited by Noy in W. Jo. 270. 291.—(14) Acc, Manw, Forr. L. att, ed. 41. a, and Fitzh. Abr. Treſpaſt 239. 
were cited, 
For the remaining note to115. a. ſee 118. a. 
(1) This rule about /awes holds in 2 degree in reſpect to apprentices and ſervants, particularly the former ; though with a great 
ference in point of extent and application. All acquiſitions of property real and perſonal made by the villein, in whatever way 
ling, with no other exception than what is allowed of to prevent prejudice to third perſons, belonged to his lord ; becauſe an 
capacity to acquire any thing for his own benefit was one of the harſh charaQteriſtics of the villein's condition, But the 
iclation of the apprentice and ſervant to his maſter is more mild and limited; for it only imports, that the maſter ſhall be 
intitled to their perſonal labour during the term ſtipulated, either in a particular way or generally according to the nature of 
the let vice or apprenticeſhip. Conlequently the maſter cannot claim any other acquiſitions, than ſuch as are the reſult of that 
labour. What the apprentice or ſervant earns by his labour, whilſt be remains with the maſter or is actually working for him, 
fails ſo clearly within this principle, that there can be no room for doubt, Nor can there be any, where the apprentice or 
lervant is employed by another perſqn with the knowledge and conſent of the maſter, without any circumſtances indicating a 
Waiver of their earnings. The books contain ſeveral adjudications founded upon this latter idea. Moſt of them indeed relate 
to 
importing, that the per/onal eſtate is equally an object of the cuſtody of guardian in ſocage with the infant's real property, Vet 
O O o we 
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= 2 


Lib. 2. 


Cap. 11. 


Of Villenage. 


_— 174. 


Paier un fine pur 
le mariage, &c. 


[9] 15. E. 3. tit. Aid. 33. Brac [g] And this villeine and ſer- 


ton, lib. 2. fo. 26. Mirror, ca. 2. 
ſect. 18. 


vile tenure is called in old 
bookes marchetum, or merchet. 
Marchetum were pro filia dare 
non competit libero homini, inter 


alia, propter liberi ſanguinis pri- 


See mote of this after in this wilegium, Wc. And this is 


chapter, ſect. 194. 
(Dr. & Stud. 66. b.) 


L*] Fleta lib. 3. cap, 13. Mir, 
cap. 2. ſet, 18. is 


7 Ro. Abr. 732.) 
ib. Rub. cap. 76, 77. Bracton, 
lib, 1. cap. 6. Bract. fol, 77. 


Poſt 120. a.) 

J BraQt. lib. r. cap. 6. Fleta 

ib. 1. cap. 3. 8. Af, p. 13. 17. 
AM. 12. 24. AN. 1. 73. Aſl. r. 
27. E. 3. 78, 79. 27. E. 3. $9. 
18. E. 4.25. 27. H. 8. 7. d. 
Aatute de 17. E. 3. 17. 

ſeJ 17. E. 3-23. 11. H. 4. 26. 
37. H. 6. 21. Dier Mich . & S. 
Eliz. 242. Pl. Com. 79. &c. 


IV] Glanvil lib. 9. cap. 8. Brac- 


ton lib. 3. fo. 156, Britton fol, 
121. 

[x] 6. co. 11, & 12. in Jentle- 
man's caſe. 

(3+ Inſt, 71. F. N. B. 138. Poſt 
728. 260. a. 4. Co. 71. a. 8. Co. 
38. 1. Rol. Abr. 527. 2 Rol. 
Abr. 862, 863. Plow. 491. b. 
1. Sid. 94. 2. Rol. Abr. 573. 
376. 1. Sid. 314.) 


true de communi jure, ſed ne- 
das et conventio vincunt legem. 
And as Littleton here Gith, 
it is the folly of ſuch a free- 
man to take ſuch mannors, 
lands or tenements, to hold 
of the lord by ſuch bondage. 
And yet this doth not make 
ſuch a freeman a villeine, [e] 
Duia hujuſmodi preſtationes 
unt ratione tenementi, & non 
ratione perſon in donatione 
comprehenſze & reſervatee ; non 
enim unum & idem oft, ſed longe 
ali ud, tenere libere, et 7 - 
berum ſerwitium, Qc. tor the 
ſignificatior of this word, vide 
ſect, 194 74+» 441. 


can villeine ou 

eſt villein per title 
de preſcription, &c. 
Every villeine is, either by 
preſcription, or confeſſion. 
Servs antem mnaſruntur, aut 
Hunt. By preſcription, either 
regardant to a mannor, &c, 
or in groſſe. In groſs either 
by 2 or by granting 
away a villeine that is regard- 
ant, or by confeſſion. Lf] Fi 
etiam ſeruus liber homo per con- 


feſſionem in curia regis fa (3). 


7 ES j aſcun 
franke home 
voile prender aſcun 


terres ou tenements, a 
tener de ſon ſeignior 


per tiel villein ſervice, 


e payer un fine a luy 


(1) pur le mariage de 


fes fits on files, don- 


que il patera tiel fine 


pur le mariage; & 


nient obſtant, que il 


eſt le follie de titel 


frank home de pren- 


der en tiel forme ter- 
res ou tenements a te- 
ner de le ſeignior per 
tiel bondage, uncore 
ceo ne fait le franke 
home villeine (2). 


Seat. 175. 
TEM Ccheſcun 


villeine, ou eſt un 
villeine per title de 


preſcription, ceſtaſca- 


voir, que il & ſes aun- 
ceſtors ont fe villeins 
de temps dont memo- 
rie ne curt ; ou il eff 
villein per ſon con- 


feſion demeſne en 


court de record, 


Sect. 174, 175. 


BYT if a free man 

wil take any lands 
or tenements, to hold 
of his lord by ſuch 
villeine ſervice, vi. to 
pay a fine to him for 
the marriage of hig 
ſonnes or daughters, 
then he ſhall pay ſuch 
fine for the mariage; 
and notwithſtanding, 
though it be the folly 
of ſuch free man to 
take in ſuch forme 
lands or tenements to 
hold of the lord by 
ſuch bondage, yet this 
maketh not the free 
man a villeine. 


ALSO every vil- 


leine 1s, either a 
villeine by title of pre- 
ſcription, to wit, tha 
hee and his anceſtors 
have beene villeines 
time out of mind of 
man; or he is a vil 
leine by his owne con- 
feſſion in a court of 
record. 


En court de record, Record is derived of the Latine word recordor, that is to keepe 


in minde as the poet ſaith, S/ rite ardita recordor. And therefore a record or inrol- 


ment is a memoriall or monument ot ſo high a nature, (4] as it importeth in ir ſelſe ſuch an 
ſuc 


abſolute verity, as if it be pleaded (4), that there is no 


record, it ſhall not receive any triall 


by witneſſe, jury, or otherwiſe, but onely by irſelte, [&] And every court of record is the 
king's court, albeit another may have the profit, wherein, it the judges doc erre, à writ 
of error doth lye. [x] But the county court, the hundred court, the court baron, and 
ſuch like are no courts of record; and therefore the proceedings therein may be denyed, and 
tryed by jury, and upon their judgements a writ of error lyeth not, but a writ of falſe judge- 


ment 


- Intention 


to apprentices in the afaring way ; whoſe wages and prize money as ſeamen, though earned whilſt in another ſervice, have 
deen recovered by thoſe to whom they were bound. But the principle, which governs them, ſeems to apply to apprentices an 
ſervants in general. See 6. Mod. 6g. 12. Mod. 475. Comberb. 450. 1. Stra. 582. 1. Barnard. Rep. 312. 1. Vel. 48. 83. Some of 
the caſes go ſo far, as to give the maſter a right to the wages or earniiſgs, whether the ſervice is performed by the apprentice 
with or without the maſter's licence; and even though the earnings accrue in a trade or ſervice different from that to which the 
apprentice is bound. 6. Mod. 6g. 12, Mod. $3. 1. Veſ. $3. But though the rule ſhould be ſo large in reſpe& to apprentices, it may de 
doubted, whether it is equally ſo in the cafe of ether ſervants. There is a caſe of the reign of James the firſt, in which a judg- 
ment againſt the maſter appears to be principally founded on the want of his conſent and privity to the retainer. Cro. Jam. 653. 
2. Rol. Rep. 269. Independently too of authority, the maſter's proper remedy in all cales, except thoſe in which the tervant 13 
ly employed on his maſter's account, ſeems to be an action, either againſt the employer for lols of ſervice if he 
knew of the firſt retainer, or againſt the ſervant himſelf for breach of his contract; ſuch a caſe rather importing the maſter's 
right to damages for injury ſultained by the conſequences of the ſecond retainer, than a right to the profits accruing from it. 
We have already mentioned, that moſt of the caſes, which occur in the books, relate to the apprentices of watermen ang ſea- 
faring perſons, It may therefore be proper to add, that in 31. Geo. 2. c. 10. one object of which is to regulate the Pay 6 
ſeamen in the oy + navy, there is a proviſion, that in particular caſes the maſter ſhall not be intitled to the wages © bis 
apprentice. See ſect. 16. Note alſo the 19th. ſection in the 2, & 3. Anne c. 6. from which it ſeems, as if the framers of that 
Jaw doubted, whether the maſter of an apprentice, who goes into the royal navy, would be intitled to his wages without an 
expreſs provition,-(z) This ſection was firſt introduced in Redman's edition,—(3) The caufe meant is, that the 27. of H. 8. 


transfers uſes into poſſeſſion. See lord Coke's note on ſect. 215. fol. 84. b. 0 
| 01) In Roh. the words par ſon marriage ou come in —— This ſection in L. and M. ſtands the laſt in the chapter o 


Villenage. —(3) From our law's thus permitting a 


rſon to be a vil 


ein by acknowledgment in a court of record, ſome have argued, 


that it is a legal mode of creating perſonal bondage; with a view to prove, that there is not any thing ſo repugnant Age 

law to domeſtic ſlavery, as is generally imagined, and thence to lay a foundation for more eaſily inferring the lawfninefs o 

importing ſlavery from our colonies. But in another place we have had occaſion to object to this way of conſidering the 

acknowledgment, and to explain, why it ſhould be deemed merely a confeſſion of that immemorial antiquity in the villems 

flavery, which was otherwiſe neceſſary to be proved. See the editor's Argument in the Caſe of Somerſet? a * 60 to 65.and Hob 99. 
if 


(4) The words if it be pleaded are material ; for in evidence before a jury the copy of a record will be a 


and contents. See Law of Niſ. Pri. 226, ed. 1775. Com. Dig. tit. Certiorar:. 


—— 


cient proof of its exiſtence 


ONSET 


we mult apprize the reader, that there is an expreſſion of lord chief juſtice Vaughan in his reports, whith conveys or ſeems te 


convey 


Lib. 2. 


Of Villenage: Sect: 176, 177. 


ment, for that they are no courts of record, becauſe they cannot hold plea of debt or treſpaſſe, 


if the debt or damages doe amount to forty ſhillings, or of any treſ] 


e vi & armic (1). 


Monumenta, que nos recorda vocamus, ſunt veritatis & weruſtatis vefligia, 


79 frank home ad di- 
vers iſſues, & puis il con- 
feſſe lay meme deſire villein a un 
auter en court de record ; uncore 
les iſſues, que il avera devant le 
confeſſion ſont franks, mes tes 
iſues, que il avera apres le con- 
feſfion, ſerront villemes. 


Sect. 176. 


UT if a freeman hath divers 
iſſues, and afterwards he con- 
feſſeth himſelfe to be a villaine to 
another in a court of record ; yet 
thoſe iſſues, which he hath before 
the confeſſion are free, but the 
iſſues, which he ſhall have after 
the confeſſion, ſhall be villaines. 


This is ſo evident as it needeth no explication, 


lein purchaſe terre, 
et alien la terre a un 
auter devant que le 
ſeignior enter, don- 
ques le ſeignior ne 

t enter; car il ſer- 
ra adjudge ſon follie, 
que il nentra pas, 
quant la terre fuit en 
le maine le willem. 
Et iſſint eft dez biens. 
Si le villeine achate 
biens, et eux vend 
ou done a un auter, 
devant que le ſeig- 
mor ſerfiſt les biens, 
adonques le ſeig- 
nior ne poit eux ſei- 
fer. Mes f, le ſeig- 
nior, devant aſcun 
tiel vender ou done, 
vient deins la ville la 
lou tielx biens ſont, et 
la, overtment enter 
les vicines, claima les 


biens, et ſeiſiſt parcel 


T le vil- 


Sect. 177. 


LS O, if a villaine 

purchaſe land, and 
alien the land to an- 
other before that the 
lord enter, then the 
lord cannot enter ; for 
it ſhall be adjudged 
his folly, that he did 
not enter, when the 
land was in the hands 
of the villaine. And 
ſo it is of goods. If the 
villaine buy goods, and 
ſell or give them to 
another, before the 
lord fſeiſeth them, 
then the lord may not 
ſeiſe the ſame. But if 
the lord, before any 
ſuch ſale or gift, com- 
meth into the towne 
where ſuch goods be, 
and there, openly a- 
mongſt the neighbors, 
claime the goods, and 
ſeiſe part of the goods, 
in the name of ſeiſin 


(1) See poft 260. a.—(2) See poft 119. a. 


N this caſe before the 

lord doth enter, hee hath 
neither jus in re nec = ad rem, 
but onely a poſſibilitie of an 
eſtate, which eſtate he muſt 

ine by his entry; and 
| Th if the villaine doth 
by way of prevention alien 
before the lord doth enter, the 
lord is barred of the poffibi- 
lity, which he had to the 
land, for ever. [a] & autem 


ſerous vendiderit feodum, quod 
Abi & heredibns iftverit, 
antequam domi * 8 inde 


ceperit, valet donatio, wo domi- 
nus fibi ip imputet, quod fan- 
tum e 3 But (3] if 
the villaine of the king pur- 


chaſeth land, and alieneth, 11 


before the ki upon an 
office found 05 Na doth 
enter, yet the king after office 
found ſhall have the land; 
gala nullum tempus occurrit re- 

/, as Littleton himſelte ſaith 
in the next ſection (2). And 
yet, after office found, the king 
ſhall not have the meane pro- 
fits; becauſe the title 1s by 
the ſeiſure. 


Purchaſe terre. 
The like law is of ſeigni- 
ories, advowſons, rever- 
ſions, remainders, rents, 
commons certaine and 
ſuch like certaine inheritan- 
ces, Wherein the villaine 

hath 


Continuation of notes to 115, a. from 117. @, 


118 


(14. H. 8. 18. 1. Rol. Abe. 
543.) 


(Dr. & Stud. 140. 2. Rol. Abt 
735) 


Sway 3. ca. 13. Britton 
+ 98, a, 19. E. 2. Dower 17, 


b] 35. E. 3. tit. Villenage 22. 
92 5 : — — 


H. A1. per 
7. 12. 


(8. Co. 170, 9, Co, 28. 2. Rel 
Abt. 734) 


(15) It having been denied by perſons of conſiderable reſpect, that ſuch a preſcription is — we ſhall give ſome account of the 
late of the arguments for and ag unſt it.—The general ground, on which lord Coke aſſerts the preſcription to be lawful, is, f, that 
> (tatute, though expreſſed in negative words, yet, if it is a mere affirmance or declaration of the common law, may be | mage 
againſt ; and ſecondly, that the ſtatute againſt cutting down trees in a ſoreſt without view of the foreſter, are negative ſtatutes of 
this fort. As to the fff of theſe propoſitions, we have endeavoured to evince it's reaſonableneſs in a former note ; in which alſs 
the reader is referred to the various authorities on the ſubject, for the purpoſe of ſhewing, that they greatly erate in 

favour of lord Ccke. See note 13. In reſpect to the ſecond propoſition, the authorities not only ſapport it, but are ſo uniform 
that we do not find it any where controverted. See note 14. The particular argument for the preſcription conſiſts principally of 
Yarious allowances of it at eyres of the foreft, and of two expreſs adjudications of t TR on demurrers in courts of common . 
The cited inſtances of allowances are not few ; for, beſides the three caſes of Henry de Percy Thomas lord Wake of Liddel and Gilbert 
« Afton here mentioned by lord Coke, he in his fourth Inflitute cites another, which was in the sth. of Edward the third on a 
claim by Thomas Picteri and Margaret his wife. See 4. inſt. 2 % The caſes at common law are Sellinger's, and lord Hatton's. 
The former is ſtated by lord Coke to have been before the Exchequer in the time of Elizabeth, and to have been adjud upon 
argument and long adviſement ; and probably is the ſame caſe he here cites as one of the 16th. of Elizabeth. See 4. Inſt. 297. and 
12. Co. 22. The latter is taken notice of by judge Croke, who reports lord Coke to have cited it as a judgment on demurrer in 
the King's Bench. Cro. Jam. 155. To theſe authorities we may add an extrajudicial opinion of all the judges, on being conſulted 
by James the firſt; the words of which ſeem to imply, that a cuſtom for cutting w in the kinz's f s without view of the 
foreſter may be good. See the third reſolution of the judges in 4 Inſt. 299. It is ſaid too, that in acaſe of the 19. of E. f. between 
the prebend of Chickefler and the ear! of Arundel, iſſue was joined on ſuch a cuſtom ; from which it may be inferred, that in thoſe 
ancient times the goodneſs of the cuſtom was not doubted. W. Jo. 290,—On the other hand lord Lovelace's caſe, whoſe 
claim came before an eyre in the 8th of Charles the firſt, is a direct decifion againft the allowance of a for 
cutting wood without view of the foreſter ; and in that caſe lord chief juſtice Richardſon, when this part of the Commen 
upon Littleton was referred to, denied lord Coke's al dofrinae about negative ſtatutes declaratory of the common law. W. 
Jo. 270, Two other adjudications, to the like * to have been made at eyres in the ſame reign ; one of which was 
on a claim by the tenants of the manor of Bray, who, in proof of the cuſtom they alledged, offered in evidence an pquiSticn 
ol the reign of Edward the ſecond. W. Jo. 289, 290, 348. The principle, on which Noy attorney- _ theſe 
Caſes, was a general one, that negative ſtatutes, ſuch as thoſe which occur againſt cutting wood in the king's foreſt without 
licence, cannot be controuled by cuſtom or iption. To prove this he appealed to a caſe from a year- book of _— the 
| ; 5 


ä 


-onvey a different opinion; for, ſpeaking of the guardian under the ſtatute of Charles the ſecond, he ſays, this new S 


Lib. 2. Cap. 11. Of Villenage. Sect, 177. 


hath any eſtate or intereſt. If - X 
3 des biens, en noſine de of all the goods which 


either in feeſimple, feetaile, ſeiſin de touts les biens the villaine hath or 


— ms 1 le villeine ad ou may have, &c. this is 
Alien ore the lor Ot . . . 
enter, hee doth prevent the Aver port (1), Cc. ceo a good ſeiſin in law, 


lord. But yet the iſſue of the eſt dit bun ſeiſin en and the occupation, 
villaine ſhall recover the land ley ; et le occupation, which the villaine hath 


entailed in a formedon, and wa 
then the lord may enter. que le villeine ad a- after ſuch clayme in 


Alien la terre. Alien pres tiel claime en les the goods, ſhall be 
commeth of the verbe alien, Giens (2) ſerra pris en taken in the right of 
are, id eſt, alienum facere, vel N . 
ex noſtro dominio in alienum rot le fe Ignnr. tne 10 
transferre, frve rem aliquam in 
dominium atterius transferre, It a freeman hath iſſue, and afterward by confeſſion becommeth 
bond, and purchaſe lands in fee, and, before the lord enter, he dieth ſeiſed, and the land 
deſcends to his iſſue which is free; in this caſe the lord ſhall not enter upon the heire, and yer 
this is a deſcent and no alienation, The like law it is, if the land ſo purchaſed by the villaire 
doth eſcheate to the lord of the fee before any entry made by the lord of the villaine : ſo as the 
act of the law, that is, the deſcent or eſcheat may as well prevent the lord of his entry, as the 
act of the party by alienation. | | 

If a villaine be diſſeiſed before the lord doth enter, the lord may enter into the land in the 
name of the villaine, and thereby gaine the inheritance of the land; but it there be a deſcen; 
caſt, ſo as the entry of the villaine be taken away, then the villaine muſt recontinue the efturs 
of the land by judgement and execution, before the lord of the villaine can enter, And this 
word alien doth not onely extend to alienations of land in deed, but alſo to alienations in lay, 
as if the villaine purchaſe land and dyeth without heire, and the land eſcheate, or it there bea 
recovery againſt the villaine in a ceſav/t or the like. | 


* /7 * p * , N 2 
(2. Rol. Abr. 732. 5. Co. 19, E iſint eſt des biens, &c. Bias, bona, includes all chattels, as well real as per- 
2. Nol. Abr. 38. Cro. Eli. 386.) ſonall. Chattels is a French word, and lignifies goods, which by a word of art wee call ca. 
Now goods, or chattels, are either perſonall or reall. Perſonall, as horſe and other beaſt, 
houſholdituffe, bowes, weapons, and ſuch like, called perſonall, becauſe tor the moſt part they 
belong to the perſon of a man, or elſe for that they are to be recovered by perſonall action. 
Reall, becauſe they concerne the reality, as tearmes for years of lands or tenements, ward(hips, 

the intereſt of tenant by ſtatute ſtaple, by ſtatute merchant, by elegit and ſuch like, 

Bona dividuntur in mobilia & immobilia, Mobilia rurſum dividuntur in ca, que ſo mogen, & 
ue ab aliis moventur. But, by the common law, no eſtate of inheritance or trechold is com- 
prehended under theſe words bona or catalla (3). And it is to be obſerved, that as the title of 
the lord to his villaine's lands beginneth by his entry, ſo his title to the goods beginneth by the 
ſeiſure of them, And here againe it is to be obſerved, that where our author, in this branch 
concerning goods, uſeth theſe words (ſell or give) that the ſame extendeth as well to gitts in 
law, as gifts in deed. And therefore if a neite hath goods, and taketh baron, by this gift in 
law by force of the manage, the lord is barred. And to it is if a villaine make his executes 

and dieth, by this gift in law the lord is barred, as ſhall be ſaid hereatter, 


3. H. 4. 15. 46. E. 3. Barre Et claime les biens et ſeiſiſi par cel des biens. For aclaime onelv of the goods 

#17. Doct. and Stud, cap. 43.fok of the villaine is not ſufficient in law, but he muſt ſeiſe ſome part in the name ot all the relidue, 

230: 006: Þ 6. Baldwin as here it appeareth ; or that the goods be within the view of the lord, for the claime and his 

(Ante 88, Poſt. 145. b.) view amount to a ſeiſure, as the clayme of a ward being preſent by word is a ſufficient ſeiſure, 
albeit the gardian layeth no hands ot him. See hereatter ſect. 32 1. And fo note a diverſity 

[«) 18. H. 6. 23. b. per Aſcough. betweene a claime of lands or tenements, and goods, [e] In an action of treſpaſſe or detinue 

3. H. 4. 16. 46. E. 3. Barre 217. brought by the villaine, a releaſe made to the . dy the lord is a good barre ; for that 
amounts to a ſeiſure and grant. It the villaine doth buy goods and make his executors, and 
dieth before the lord doth ſeize them, the executors ſhall detaine them againſt the lord of the 
villaine. ä 


Ad ou aver poit, &c. Here (&c.) doth imply an excellent point of learning; for 
that fuch a claime doth not only veſt the goods, which the villaine then hath, but alſo which 
he after that ſhall acquire and get (4). But otherwiſe it is of lands of treehold or inhericance ; 
for there ſuch a generall entry or claime extends only to the lands the villaine hath at that 

time 
ſixth ; which, he conſidered as directly in point, and as a judgment that tithe of timber cannot be preſcribed for againk 
the ſtatute of H cadua, though only an affirmance of the old — merely becauſe the ſtatute is negative. See W. Jo. 20. 
290. and 25. E. 3. c. 3. The year beck reported to have been cited by Noy is the 2oth. of Hen. 6. but we do not meet with any 
caſe of that year relative to the ſtatute of H cedua, and therefore the 9. of Hen. 6. 56. which is to the point, was provabiy 
meant; though if it was, it contains no judgment, but only a query, which Brooke, in abridging the caſe, by miſtake calls the 
reporter's opinion. Bro. Preſcription 2. Noy allo cited the earl ot Arundel's caſe from a record of the 16. of Edward the fæcond, as 
a deciſion, that a preſcription to cut wood againſt the foreſt ſtatutes was not good. W. Jo. 270. As to the caſes urged azainlt hum, 
he obſerved, that the caſe between the prebend of Chickefler and the earl of Arundel was of a chace, and the ſtatutes only 1 lated to 
Forefts ; that in Percy's caſe the foreſt was not in the hands of the crown when the ſtatutes were made; and that the ce of the 
reign of Elizabeth, which lord Coke reports from lord Popham, was of a clace, of which the king was feiſed iz rich h 
of Lancafler. W Jo. 290, 291. It is obfervable however, that Mr. Noy leaves the two cates of lord Wake and Cubent de deen 
wholly unanſwered, though they were cited againſt him. As to the other authorities we have ſtated for a preſcription again 
foreſt itatutes, or thoſe againit negative ſtatutes in general being declaratory, they do net appear to have been urged aguatt Mr. 
Noy. But beſides the authorities relied on by Noy, there is one more; for judge Croke, after taking notice of the judgment 
for the preſcription in /ord Hatton's caſe, reports Popham to have ſaid, that 7 <vas adjud;ed our ui e about the ſame time in the 
Exchequer, Cro. Jam. 155. However this is irreconcileable with lord Coke's repreſentation of the judgment of the Frehequ?? 
both here and elſewhere, unleis we ſuppoſe him to mean a different caſe.—Having thus brought together and digetted, what #8 
found ſcattered in the books on this much litigated ſubje&, we ſhall diſmiſs it, leaving the reader to his own judgment, with 
this fingle remark, If the greater number of authorities, which, unleſs the cales we have referred to are imitated Of 
miſunderſiood, is in favour of the preſcription, ſhall be thought to be ot egual or nearly of equal weight with the mare meoders 
deciſions on the other fide; then probably, as the ſubject ſtrikes us, the good ſenſe of lord Coke's diſtinftion as to negative 
ſtatutes, together with a conſideration of the multiplicity of books, which favour his general doctrine, will fo ſtrongly turn 
the ſcale in this particular inſtance of foreſt- law, as ſcarce to leave any doubt. Indeed it was for the take of ex: laining, how Far 
the general dottrine may be affected by the deciſion on this point of foref law, that we have detained the reader o lang upon Its 
(1) The words, gue le willein ad ou aver poit, not in L. & M. or Roh.,—(2) Inſtead of les bien; it is ley in I. & Ni. and Roh-) 
See farther as to chattels, Bro. Abr. tit. Chattels, Com. Dig. tit. Biens and Aſets, and Vin. tit. Executors UY—Z.—(4) Conr4s 
as to the goods afterwards acquired, Dr. and Stud. dial. z. chap. 4. 
Continuation of notes to 113. a. from 114. b. | 
Lord Coke next takes for granted, that if there is a deviſe 20 A. for life, and that aſter his deceaſe the land h be ſold by ! . 
t 


„Hater 


2 — 


2 ——— 


hath the cuſtody, not only of the lands deſcended or left by the fatler, but of lands and g5041 any wway acquired or pur ce 63 348 i] 75 
8 A1 


Lib. 2. Of Villenage. Sect. 178, 179. 119 


ime, and not to any other which he ſhall purchaſe after, as by our author in this ſection may 


raſtly be collected. 
Sect. 178. 
ES , le roy NU if the king hath 81 le roy ad villein, Vide {. 125. Vide Stamford 


ad un villein, a villeine, who ri b aide. 
ue purchaſe terre, & purchaſes land, and upon that which hath beene 
. | PERS. . ſaid betore, 
alien devant que le alien it before the king 


; ore le enter ; the kin ER 

roy entra ; uncore o # tiel willeine 
roy poit enter, en que may enter, into whoſe |, s bir, Ye. 

0 , - 
maines que la terre hands ſoever the land the king's villeine acquire any 35, E. 3. tit, Vitlenage 22. 
deviendra. Ou fi le ſhal come. Or if the goods H A 

Sigg . *11..* tie of them is in the king be- 
villein achata biens, villeine buyeth goods, fee e e be 
& eux vendiſt devant and ſell them before it is well faid of an ancient 
que lo roy feijiſt les that the king ſeizeth author, [4] A roy, grant al Id] Mirror cap. 3. 


n . droit de la corone ou a franch 
liens; uncore le roy them ; yet the king eftate, ne poet nul temps occure 


poit ſeiſer les biens, may ſeize theſe goods, 7+; and another [e] ſpeaking . Brition fol. 88. brad. 1b. 
ue majines que in whoſe hands ſoever , e perſon of the king faith, l ge tes Gat polnt 
7 f 7 Nul temps neſt limit quant 4 ; 


Ie biens ſont . Quia they be. Becauſe nul- mes droits. 
nullum tempus oc- /um tempus ocurrit re- 


currit regi. gi (1). 


Sect. 179. 
7 TEM / home leſſa LSO if a man let cer- UIT main 


certeine terre a un taine land to another tenant ve— 
auter per terme de vie, for terme of life, ſaving to ver a la terre. 


ſavant le reverſion a luy, himſelfe the reverſion, and For he cannot 
claime the rever- 


& un villein purchaſe a villeine purchaſe of the ſon but upon the 
del leſſor le reverſion ; en leſſor the reverſion; in this land, and he by 
ceſt cas il ſemble, que le caſe it ſeemeth, that the ex prime nay” the rows 
ſeignior del villeine poait lord of the villeine may purpoſe is no tref- 


maintenant vener a la preſently come to the land, ax A 


terre, & claime le rever- and claime the reverſion power to claim the 


fron come le ſeignior le dit as the lord of the ſaid vil- reverſion, leſt he 
i ſhould be prevent- 


villeine, & per cel claime leine, and by this claime o-end-elSms_be 


le reverfion eſt mainte- the reverſion is forthwith cannot unleſs he 
nant en luy. Carenauter in him. For in other forme commeth - d the 
land. 80 likewiſe 


forme il ne poit vener a or manner he cannot come if the villeine 


le rever/ion, Car il ne to the reverſion. For he purchaſe a ſeigni- 
|; ory, rent, com- 


port enter ſur le tenant àC cannot enter upon the te- mon, or any other 
terme de vie. Et fil doit nant for life. And if he freehold or inheri- 


. . tance, out of any 
demurrer, tanque apres ſhould ſtay untill after the fung, or tene- 


le mort le tenant a terme death of the tenant for ments of another, 
the 


teflator”s executors, they cannot fell the rewer/orn, but muſt wait till the death of the wifez and the caſe cited from Bro, Abr. 
Deviſe plz. countenances this opinion, But in one report judge Haughton argues, that the words, after the deceaſe of the tenant 
for life, mean only to mark the determination of his eſtates, nt to limit the time for ſale, and therefore, that a ſale may be in his 
life-time ; and in another julge Clench expreſſes himſelf almolt to tne fame purpoſe, 2. Bulit. 125. Godb. 46. There is alſo a 
Caſe againſt lord Coke in 2 Ion. 220. and the point is doubted in Cro. Cha. 382.—8See further in reſpect to ſuch deviſes, Vin. 
Abr. K. E. to S. E.— (z) The cate cited in the margin from 19. H. 6. is in fo. 23. (4) See 115. a. a 8 

_ (1) Sce Acc. 41. b. 57. b. 99. b. 118. a. 294. b. and for inſtances, Plowd. 243. — But the rule of nullum tempus oecurrit regi is ſub- 
ject to various exceptions, both at common law and by ſatate.— 1. here are many caſes, in which the ſubject may make title 
againſt the king by proſcription, as to treaſure-trove, waifs, eſtrays, and ſuch other things as may be ſeized without matter of 
record, Ante fol. 114. a and b.—2. In ſome caſes the king's right neceſſarily fails for want of exertion in Que time, either 
becauſe the /ubje of his right determines before he claims it, or becauſe it is /pecially limited in point of time by its creation. An 
inſtance of this is, where the land of tenant for life is found to be forfeited, and he dies before ſeizure by the king ; for it is 
then too late to leize for the king, who, as Staundford expreſſes it, hath ſarceaſed his time, the eſtate forfeited being determined, 
and the right of entry being in hum in reverſion. Staundf. Prærog. 32. b. The law is the ſame, where the king 1s intitled to 
the next preſentation, in which caſe, if another preſents, and the incumbent dies, the king cannot have the ſecond or any ſub- 
lequent preſentation. "This was the opinion of Browne juſtice againſt Weſton in Willion and Berkeley, Plowd. 243. 249. and was 
lo achudged in Baſkerville's caſe 3. Co. 28. a. Lord Chancellor Egerton finds fault with the doctrine of this laſt caſe ; but his 
chiections do not appear in the leaſt ſatisfactory, See his obſervations on lord Coke's Reports 8.—3. Sometimes lapſe of time 
drives the king 70 a ſuit. This by the Ratute of the 13th. of Richard the IId. and according to lord Coke by the common law, if 
tue King preſents td a benefice already full with an incumbent, the king's preſentee ſhall not be received by the ordinary, till 
the king has recovered his preſentment by due proceſs of law. 13. R. 2. ſt. 1. c. 1. Stanndf, Prarog. 32. b. 2. Inſt, 358. Poſt. 
344. b. See alto Cro. Jam. 385. 4. II. 4. c. 22. Gibſ. Cod. 1ſt. ed. 802,—4. There are ſeveral ſtatutes, which wholly extinguiſh 
the King's title, if not exerted within a limited number of years. By a (tatute of the 14th, of Edward the third, the king loſt 
bis preſentment, where he was intitled by having in his hands the temporalties of a biſhoprick or the lands of a perſon withia 
aye, unleſs he preſented within three years after the voidance. But this ſtatute was ſoon repealed. See 14. E 3. it, 3. c. 2. 
25. E. 3. ſt. 3. c. 2. 2. Gibl. Cod. ft. edit. 800, The chief ſtatutes, for limiting the king's title to a certain time, now in force, 
ate the 21, 0f Jam 1. C. 2. and the 9. of Geo. 3. c. 15, By the former the king is diſabled from claiming any manors lands or 
bereditaments, except liberties and franchiſes, under a title accrued 60 years before the beginning of the then ſeſſion of parliament, 
unleſs with in that time there has been a poſſeſſion under ſuch title. But the efflux of time rendering this provition continually 
more ineffeEtual, the latter ſtatute introduced one of a permanent kind, by limiting the king to fixty years before the commence- 
ment of the ſuit or proceeding for recovery of the eſtate claimed. See further a Commentary on the 21. Jam. in 3. Init. 188. See 
ao ſomething relative to the rule of nullum tempus occurrit regi, in Hob. 152. 154. 347+ 
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which the guard.an in ſocage had nat. Vaugh. 186, -It is fuperceded both as to the body and lands, if the father — 
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Lib. 2. Cap. 11. Of Villenage. Sect. 180. 


the lord may law- , | if th 
the lord may law de vie, donques per cas life, then perchance he 


land to make his 71 viendra trope tarde. ſhould come too late. For 


claime to the — Car peraventure le vil- peradventure the villeine 
ni rent, or other 4 4 — * 
of our” of the leine voile granter ou will grant or alien the 


Vide 41. E. 3. tit. Audita que- = But if the aliener le r ever/ion a Un reverſion to another, in 


nk RS oy ra 33 auter, en le vie le tenant the life of the tenant for 
75. b. — or other à ferme de vie, &c. life, &c. 
inheritance iſſuing out of the land of the lord himſelfe, it is ſaid, that the ſeigniorie 
rent, common, or ſuch other inheritance, is extinguiſhed in the lord's poſſeſſion without ary 
claime. | 


Grant. Here muſt be intended an attornement ; for after the grant and before attorne. 
ment the lord may not (1) claime the reverſion (2). 

En la vie del tenant per vie, &c. Here by (Sc.) is included tenant in taile 
tenant per auter wie, tenant by ſtatute marchant, ſtaple, clegit, and for yeares ; for d 


ing all theſe eſtates the lord may claime the reverſion, as well as in caſe of the — 


for life. 


Sect. 180. 


ADvowſon. Advocatio N meſme le ma- N the ſame manner 


ſo called; becauſe the 26 2 "ny. » 

right of preſenting to the Fad ejt, lou un it is, where a villeire 
church was firſt gained by villein pur chaſe un purchaſes an advow- 
ſuch as were founders, bene- advowſon, dun efsliſe ſon of a church full 


13. H. 14. b. factors, or maintainers of the . . 
church; "ain. retire Jus dun incumbent, of an incumbent, the 


dationis, as where the anceſ- /e ſeignior del vil- lord of the villeine 


tor was tounder of the church; . ] . f 
or ratione donationis, where lein P oit vener al dit may come to the ſaid 


he endowed the church; or e/g1z/e, & claime le dit church, and claime the 


ratione fundi, as where he gdyowſon, & per cel ſaid advowſon, and by 
ave the ſoile, whereupon 


the church was built. And claime Padvowſon eſt this claime the advow- 


therefore they were called en luy. Car fil doit fon is in him. For if 
adwvocati, They were alſo 4 s G 
called patron, and thereupon tende tangque apres he will attend till after 


the advowſon is called jus Je mort [incumbent, the death of the in- 


patronatus. And in one word SY 
advowſon of a church 1s the & adonque 4 P reſen cumbent, and then to 


right of preſentation or col- fer, ſon clerke a le dit preſent his clarke to 


Fleta lib. c. cap. lation to the church. Au e/pliſe, dongue, en le th , 
5. Cap. 14. ow of of ena pertinet py eſo 72 , 7e, the ſayd church, then, 


adwvocationis alicmus eccleſie, meane temps, te vil- in the mean time, the 
—— —— mo non leine pork aliener le villein may alien the 
aiieno, poſit preſextare. rmvery 1 

church is either preſentative, dv * (3), . 115 advowſon, and ſo oult 
collative, donative, or elec- Ant ouſter le ſergnior the lord of his preſent- 
uve. de ſection 645. 648. de fon preſentment, ment, 


24. F. 3. 30. 2. E. 3. 47, 3% Plein dun incumbent, If the church be pieſentative, the church is full by admiſſion 


od » * - 3. * SS S and inſtitution againſt any common perſon ; but againſt the king it is not full untill 


34. b. Videſeft, 643. induction. 
Wan Incumbent. Commeth from the verbe incumbo, that is to be diligently reſident, 7 9, 
10. H. 6. 7. ohni xc operam dare; and when it is written encumbent, it is talfely written, tor it ought to be 


incumbent, as Littleton doth here (4). And therefore the law doth intend him to be relident 
on his beneticc. 
; Le 
(1) This is apparently an error of the preſs, the ſenſe requiring the omiſſion of 27, Accordingly the iſt edition is without 
it. But the error appears in all the ſubſequent editions. | 
(2) But now by the 9. Ann. c. 16. f. 9. the grant of a reverſion is perfect without attornment, 
3) Cc. L. X M. 
6G However in L. & M. and Roh. the word is encombent. 
power of appointing a teſtamentary or other guardian according to the ſtatute of 12. Cha. 2. See chap. z4.—Regularly 1 ends 
when the infant, whether male or female, attains fourteen ;z though ſome ſay, that this muſt be underſtood, only where another 
guardian, either by election of the infant or otherwile, is ready to ſucceed, and that the guardianſhip in ſocage continues in 
the mean time. Andr. 313. 7 
As to guardianſhip by nurture, it only occurs, where the infant is without any other guardian; and none can have it, except 
the father or mother. 8 E. 4. 7. b. Br. Guard. 70. 3. Co. 38.—It extends no further than the cuſtody and government of the 
infant's perſon, and determines at fourteen in the caſe both of males and females. Ibid. —Lord chief baron Comyns refers to 
Fleta, as if according to that ancient book grand/athers and great grand/athers might be guardians by nurture. Com. Dig. v. 3+ 
p. 421. But the paſſage cited doth not point at this ſpecies of guardian, it deſcribing the patria poteſlas in general, and being 
apparently borrowed trom the text of the Roman law; nor will it bear the leaſt application to guardianſhip, as our own jaw 
regulates it,—(14) The direct object of the 4. & 5. Ph. & M. was to prevent the taking aaay or marrying maidens under ſixteen 
againſt the conſent of their parents. But the ſtatute prohibited it in terms, which implied, that the cuſtody and education 
ſuch females ſhould belong to the father and mother, or the perſon appointed by the former. It is obſervable on this ſtatute, 
that, though the title is confined to maidens being inheritors, and the preamble ſpeaks only of ſuch as be heirs apparent, or have 
real or perional eſtate, yet the enacting part mentions maidens under ſixteen generally. For other caſes on this ſtatute beſides 
Ratclift's, ſee Poph. 204. Cro. Cha. 465. 1. Sid. 362, 2. Mod. 128. 3. Mod. 84. 168.— (15) There is now another ftatute in 
reſpect to the appointment of guardians; for the 12. Cha. 2.c. 24. after taking away guardianſhip in chivalry, enables the 
bo a by deed or will atteſted by two witneſſes to appoint, who ſhall be — * of his children after his deceaſe. The 
ſubſtance of this parliamentary regulation is, 1. That the father ſhall have the power, though under twenty-one. 2. That he 
ſhall have i as to all his children under twenty-one and unmarried at his deceaſe, or born after. 3. That he may appoint any 
perſons, except popith recuſants. 4. That the appointment may be either in polleſſion or remainder. $. That he may appornt 
the guardianſhip to laſt till twenty-one, or for any leis time. 6. That the appointment ſhall be effectual againſt all claim'"g 
as guardians in ſocage or otherwiſe. 7. That the guardian ſo appointed ſhall have raviſhment of ward on treſpals, and ne 
damages for the ward's benefit. 8. That ſuch guardian ſhall have the cuſtody of the infant's eſtate both real and perfona', an 
have theſame actions in relation to them as a guardian in ſocage. 9. That the ſtatute ſhall not prejudice the cuitom of London or 


any other city or corporate town, For caſes on the conſtitution ot this ſtatute, ſee tit, Guardian in Vin. Abr. and Com. PE 


— 


Lib. 2. Of Villenage. Sect. 181. 120 


Le ſeignior del villeine poit vener al egliſe & claime le dit advowſon. 
Note, albeit the advowſon is a thing incorporeall, and not viſible, yet, becauſe the principall 
duty of the reſentee of the patron is to be done in the church, the claime of the lord of the 
villeine muſt be made there; and by that claime the inheritance ot the advowſon thall be veſted 
jn the lord; for every claime or demand to deveſt any eſtate or intereſt muſt be made in that 

ace, which is moſt apt for that purpoſe. 


Apres la mort del incumbent, Nota, a church preſentative may become void Doct. & Stud. lib. 2. ea. 31. g. 
fire manner of wayes, . by death, whereof Littleton here ſpeaketh. 2. By creation, 3. F. 3. 180. 10. E. 3. 482. 25. b. 
By reſignation. 4. By deprivation. 5. By ceſſion, as by taking a benefice incompatible. * 1 — een 

. 50 : g 7 0 76. 41. E. 3+ 5* Fs, 

Et donques a preſenter ſon clerke al dit egliſe, &c. A preſentation is de- N. 2 ta. 
rived a praeſentando ; quia prefentare nihil aliud eff, quam preſto dare, ſeu offerre, And Littleton | 
here briefly expreſſeth the eftect of a preſentation ; tor it is the act of the patron offring his 
clerke to the biſhop of that diocefſe, to be inſtituted to ſuch a church, in theſe or the like 
words directed to the biſhop, precſeuto wobis A. B. clericum meum ad ecclefiam de Dale, &c. 

This may be done as well by word, as by writing ; and if it be by writing it is no deed, for 

the preſentation is of the clerke, and the direction te the biſhop, ſo as this writing is in nature 

of a letter to the biſhop: and this is the reaſon, that the king himſelfe may preſent by word, - 

as elſewhere is ſaid, A villein at this day purchaſeth an advowſon in fee, the church becomes 

voide, the lord tor one hundred pound given by A. B. clerke preſents him to the church, and 

his clerke is admitted, inſtituted, and inducted ; yet this gaineth not the advowſon to the (2. Ro. Abr. 353.) 

lord. [dj And fo it is in that caſe, it any on the behalfe of *. B. had given or contracted with [4] Acjudge in communi banco. 
the lord in conftideration of any valuable thing to preſent A. B. to the ſaid church, albeit it — on & 42. Eliz. jntey 
had beene without the conſent or knowledge ” A. B. yet it ſhould not have veſted the advow- fe A edge in the Kiae' 

fon in the Lord. But this was not law when Littleton wrote. [e] But now by the ſtatute of Bench, Mich. 13. Ja. in a art 
31. Eliz, the preſentation, admiſſion, inſtitution, and induction in both the ſaid caſes and in the imp. brought by the king againſt 
like are made voide (1), where before the ſaid ſtatute they were but voidable by deprivation (2). — biſhop of Norwich, Thomas 
And if a man preſent by uſurpation to a benefice, by reaſon of any corrupt contract, agree- ETD OR 1 oo „* 
ment, &c. that preſentation, and the inſtitution and induction thereupon are void; for that Sotelk. ö 
act extends to all patrons as well by wrong as by right. But where any preſents by uſurpation, (Cro, Jam. 38 5. Hob. 75, Hob. 
the righttull patron, and not the king, ſhall preſent ; for otherwiſe every righttull patron may 95+ 12. Co. 100. 23. 3. Inſt, 
loſe his preſentation. And ſuch an incumbent, that commeth in by reaſon of any ſuch cor- } . Ro. Abr. 370. Cro. 
rupt agreement, is ſo abſolutely diſabled for ever after to be preſented to that church, as the J. Ae 2 re a 3 * 
king himſeclie, to whom the law giveth the title of preſentation in that caſe, cannot preſent 68. Cio. Cha, 1565 — 
him againe to that church; for the act, being made tor ſuppreſſion of ſymony and ſuch corrupt 

agreements, fo bindes the king in that caſe, as he cannot preſent him that the law hath diſ- 

abled (3), tor the words of the act be, ſhall thereupon _ trom thenceforth be adjudged a 

Glabled perſon in law to have or enjoy the ſame benefice. * F] And the party being diſabled [/] Pl. Com. gos. 25. H. 8. 
by the act of parliament (which being an abſolute and direct law) cannot be diſpenſed withall 2: 11 * 1 H. 7. 11. 13. H. 
by any grant, &c. with a non ohſtante; as it may be, when any thing is prohibited /ub modo, * F. M. * he bg $+ F. 3. 
as upon a penalty given to the king (4). And the ſaid act doth not onely extend to bene ſices Pe Co 

with cure, but to dignities, prebends, and all other ecclefiaſticall livings. 


Gere. - Chricus is twofold, e-cleffaſticns (which Littleton here intendeth) and he is 4. II. 4. ca. 12. 
either ſecular, or regular, ſo called becauſe he is ſerous & hareditas domini : and laicus, and 
in = es ee a pen-man, who getteth his living in ſome court or otherwiſe by the 
vie of his pen. 
Nete, it the church becommeth void, albeit the preſent avoidance be not by law grantable 
over, yet may the lord of the villeine preſent in his owne name, and thereby gaine the inhe- 
ritance ot the advowſon to him and his heires ; for albeit it be not grantable over, yet it is not (Ante 119, a.) 
meerly a chofe in action; [g] tor if a teme covert be ſeiſed of an advowſon, and the church [pg] 14. H. 4. 12. 38. E. 3. 35. 
becommeth void, and the wite dyeth, the huſband ſhall preſent to the advowſon; [IV] but 23: E. 3. quareimp. 57, 


otherwile it is of a bond made to the wife; becauſe that is meerely in action. b)43: F. 3. 10. 39. E. 3. 5. 
4 H. 6. 3. (Poſt. 351. a. 3s 
Re. Abr. 345 ) 


Sect. 181. 


TEM i y ad vil. LSO there is a vil- Illein regardant. 


leine regardant leine regardant, He is called regar- 
S „ © a . . . dant ro the mans- 
villieine en gros. and a villein in groſſe. nour; becauſe he hath the 8. H.7. 5. 


charge 
_ (1) Though the perſon preſented is not privy to the ſimony, yet the preſentation is void, — ſtatute making no diſtinction 
in this reſpect, but giving the turn to the king as a puniſhment of the patron, Adjudged 12. Co. 100. Agreed 12, Co. 73. 

(2) The effett of the difference between word and woidable, in the inſtance of a ſimoniacal preſentation, may be ſeen in 
Windſor's caje, 5. Co. 102, and Winchcombe's caſe Hob. 165. the judgment in both turning upon it. 

(1) Adjudged accordingly in the king againſt the biſhop of Norwich Hob. 75. Cro. Jam. 485. In Sir Arthur Ingram's caſe 
onthe 8. E. 6. againit the ſale of offices, there was a like decifion, that the king could not diſpenſe with a diſability created 
by fatute, Poſt, 234. a. Hob. 75. Cro. Jam. 385. 3. Inſt. 184. When the famous caſe of Sir Edward Hales in the reign of James 
the ſecond was argued, theſe two caſes were urged to prove, that the king could not diſpenſe with the diſability for not taking 
the oaths and ſacrament according to the 25. Cha. 2. uſually called the teſt act; and lord Coke himſelf in his Third Inſtitute 
applies them to a like caſe on the g. Eliz. in reſpe& to the oath of ſupremacy. 3. Inſt. 154. The principal judicial authority 
rehed on tor the diſpenſation was the caſe in the year- hock of 2. H. 7. 11, a. in which, notwithſtanding the ſtatutes making void 
a grant of the office of ſheriſt for more than a year, the judges are repreſented to have held a grant for life with a non obflante to 
be good. But truſting to ſuch an authority only expoſed the weakneſs of the cauſe it was intended to ſuſtain, The book cited, 
{0 tar from containing any judgment of the point, ends with an adjournment of the caſe, accompanied with this remarkable 
declaration, that both judges and counſel agreed, what they had then ſaid hu be taken for nothing. As far too as appears, the 
grant in queſtion might have been a4judged good on the ground of being within an exception of the ſtatutes. Ihe king alſo 
had been ſpecially enabled by the 9. H. 5. c. 5. to diſpenſe with the ſtatutes for four years on account of the wars and a peſti- 

nce, Bur, lattiy and principally, it was an inſuperable objection to the authority of this caſe, that the 23. H. 6. to remove all 
dou" ts, provides, that the king's grant for more than a year ſhould be woid notwithſtanding any non obflante. What reſpect 
could! be due to a judicial opinion, declaring a diſpenſation good, which the legiſlature itſelf had 8 enacted ſhould be woid P 

et it 18 not to be concealcd, that in the report of Calvin's caſe, Lord Coke juſtifies the king's diſpen ation in this inſtance on 

the principle of its being beyond the power of parliament to take away his right to the ſervice of his ſubjects. Calvin's caſe 7. 

Co 15, This ſtrange language is the more unaccountable; as it is inconſiſtent with his own doctrine here, and in the caſe on 

the ftatute againk the ſale of offices. 4 a 
(4) But by the bill of rights, 1. W. & M. it was declared, that, from the then ſeſtom of parliament, no diſpenſation with any 

«ute ſhouid be valid, unleſs ſuch ftatute allows it, and except in ſuch caſes as ſhould be ſpecially provided for the then ſeſſion. 

. W. &. NI. ſeſſ. 2. Cc. 2. f. 12. The occaſion of this excellent proviſion was the equally extravagant and unwarrantable _— 
0 


— ů — 


— 


aud the continuation of the latter book. The nature of this new kind of guardianſhip, which the ſtatute profeſſed]y wg 


Lib. 2. 


Cap. II. 


charge to do all baſe or vil - 
lenous ſervices within the 
ſame, and to gard and keep 
the ſame from all filthie or 
loathſome things that might 
annoy it: and his ſervice 
is not certaine, but he 
muſt have regard to that 
which is commanded unto 
him. And thereupon he 


Bract. li. 2. fo, 26, Mir. ca. 2. is called regardant, à quo 


ke, 13, 


Vide ſect. 84. 


(i] 20. E. 3. tit. Iſue 30. 


Mir. Ca, 2. ſect. 18. 


Vid. ſect. 441. 194. 174. 74. 
159 BraQ. li, * tract. 5 c, 28, 
(Poſt, 262. * 


(*I dun. li, 8. ea. 1, 


præſgtandum ſervitium incer- 
tum & indeterminatum, ubi 


ſeire non poterit veſpere, quale 


ſervitium fieri debet mane, 
Viz, uhi quis facere tenetur 
uicquid ei præceptum fuerit, 
2 beford bach 5 obſerv- 
ed. And Littleton ſayth 
hereafter, that no other 
thing is ſaid to be regar- 
dant, but onely a villeine: 
[7] yet in old bookes it was 
ometimes applyed to fer- 


vices, 


In groſſe : Is that 
which belongs to the perſon 
of the lord, and belongeth 
not to any mannor, lands, 
&C, 


HIS needeth no 


Of Villenage. 


Villein regardant eſt, 
ficome, home eſt ſeifi 


dun mannor, a que un 


villein eſt regardant, 
S celuy, que eſt ſeiſie 
el dit mannor, ou 
ceux, que eſtate il ad 
en meſme le mannor, 
ount eſte ſeiſies de le dit 
villein & de ſes aun- 
ceſtors, come willeins 
& nieſs (1) regardants 
a meſme le mannor, de 
temps dont memorie 
ne curt. Et villeine 
en groſſe eſt, lou un 
home ſeifie dun man- 
nor, a que un villeine 
eſt regardant, & il 
graunt meſme le vil- 
lein per ſon fait a un 
autre, donques il eſt 
villein en groſſe, & 
nemy regardant. 


Sect, 182. 


TEM, un home & 


explanation, but | ſes anc eft ors, que 


to adde the ſay- 


ing of an ancient au- heire il eſt, ount eſte ſet- 


thor. Serwage de home 75 
eſt ſubjection, iſſuant de h 


ty grand antiquitic, que anceſtors, come des vil. 
nul franke cep poet gſire Jeins en groſſe, de temps, 
dont memorie ne curt, ti- 


els ſont villeines en graſſe. 


trove per humane remem- 
brance. 


U fine. In Latine, 
finis, [1] Ie dict- 
tur finalis concordia ; 
uia imponit finem litibus, 
ts eſt exceptio perempto- 
ria. L] Finis eſt amicabi- 
lis compoſitio & finalis con- 
cordia, ex conſenſu & licentia 


(1) Et nie not in L. & M. 


Sect. 182, 183. 


A villein regardant ig, 
as if a man be ſeiſed of 
a mannor, to w ich x 
villeine is regardant, 
and he which is ſeiſed 
of the faid manner, 
or they whoſe eſtate 
he hath in the ſame 
mannor, have beene 
ſeiſed of the villein 
and of his anceſtors a 
villeins and nicf re. 
gardant to the fame 
mannor time out of 
memory of man. And 
villein in groſſe i, 
where a man is ſeiſed 
of a mannor wheruntg 
a villein is regardant, 
and granteth the ſame 
villein by his deed to 
another, then he is 1 
villein in grofle and 
not regardant. 


LSO if a man and 


his anceſtours, whoſe 


heire he is, have beene 


dun villeine et de ſes ſeiſed of a villeine, and 


Sect. 183. 


227 hic nota, que 
tiels choſes, que 


ne potent eſtre grants, 
ne altenees, ſans fait 
ou fine, home, que voile 
aver tiels choſes per 


his aunceſtors as of vil. 
leines in grofle, time out 
of memorie of man, theſe 
are villeines in groſſe. 


ND heere note, 
that ſuch things, 
which cannot be grant— 
ed, nor aliened, with- 
out deed or fine, 2 
man, which will have 


pres 


of the diſpenſing power by James the ſecond, who, having procured the ſanction of a judicial opinion to a diſpenſation with the 
teſt act in favour of Sir Edward Hales, madly proceeded to a ſuſpenſion of the principal laws for the ſupport of the eſtabliſhed 
religion; an exceſs, in which, monſtrous as it was, ſeveral of the judges, to the great ſcandal of Weſtminſter hall, gave bm 
countenance, the prieſts of the temple of jultice treacherouſly aiding to pollute it, inſtead of manfully oppoſing the facrilegs, 
Till the time of this prince the doctrine of diſpenſation was received with very important qualifications, of which the principal 
were theſe.1. It was ſaid, that the king could not diſpenſe with the common law; though lord chief juſtice Vaughan ſeems to 
deny this poſition. Dav. 75. 3. Inſt. 154. Vaugh. 334.—2. It appears to have been generally agreed, that the king could not 
diſpenſe with a ſtatute, which prohibited what was malum in ſe.—3. Malum preſlibilum was not deemed univerſaliy diſpentabie 
with; for ſome held, the king could not diſpenſe with a ſtatute, if the prohibition was at/o/ute, and not ſub modo, as under a penalty 
to the king, or as others expreſs it, where the ſtatute was made for the general good, and not with a view merely to the king # 
profit and intereſt.—4. None contended, that the royal diſpenſation could diminiſh or prejudice the property or private right ot 
the ſubject.—5. It was underſtood, that the king could diſpenſe, wot generally, but only in favour of particular perſons, and, 36+ 
cording to ſome, for theſe only in particular 8 —But ſome of theſe diſtinctions had great uncertainty and ſubtlety in tem, 
and were ſo open to controverſy, that they only tended to create embarraſſment; and though the others greatly reſtricted th 
largenels of the claimed prerogative, yet they were far from obviating the chief objection to ſo formidable a pretenſion. Had 
the boundary of the diſpenſing power been ever ſo clearly marked, fill it was wiſe and prudent to annihilate it. So far as if 
reſembled the power of repealing laws, it was an intolerable corruption, wholly irreconcileable with the firſt principle of cut 
conſtitution, by which the power of legiſlation cannot be exerciſed by the king without the two houſes of parliament. $9 147 3 
it did not fall within this idea, it was unneceſſary ; for, thoſe acts, which were the truits of it, might have derived their false 
from other acknowledged powers of the crown, ſuch as the right of waiving penalties and forfeitures belonging to 3tic!t, and 
the prerogative of pardoning.—lt is worthy notice, that, the declaration of rights, which the lords and commons made on ten 85 
ing the crown to William and Mary, diſtinguiſhes between ſuſpending laws by regal authority, and diſpenſing with them. The 
former, being a general and abſclute abrogation for a time, is condemned without any exception; but the latter, being h 
ſpecial exemption of certain individuals, is merely declared illegal, as it had been exerciſed of late. Alſo the bill of rights, thoug a 
it declares againſt the future exercile of a diſpenſing power in any caſe, except where the king is ſpecially authorised Dy act 59 
parliament, yet contains a proviſo ſaving from prejudice all prior charters grants and pardons. 1. W. & XI. feſſ. 2, ch.: 
12. K 13. If the condemnation of the diſpenſing power for the time paft had been unqualified, it might have deſtroyed i112 504m? 
under numberleſs ſubſilting grants from the crown, the validity of which it was deemed moſt equitable to leave to tbe gau 


of the courts of juſtice in the ordinary way.—Such as wiſh to go more deeply into the coatroverly about the diſpenting py w 


— 
* 3 ů — 


after that in ſocage except as to duration, is particularly diſcuſſed in Bedell and Conttable, Vaugh- 177. and in Lord Shatteioury 5 


142 


Lib. 2. 


gſcriplion, ne poet 
"uterment preſcrtber 
orſque en luy, en 
» aunceſtors, que 
heire il i. & nemy 
ceux parols, en luy 
Gen ceux que eſtate il 
ad; pur ceo que il ne 
et aver lour eſtate 
ſans fait ou auter 2 
cripture, le quel covi- 
ent deſire monſire a le 
gurt, ſi il voile aver 
oſcun advantage de 
ceo, Et pur ceo que le 
grant et alienation dun 
villeine en groſs () ne 
oft ſans fait ou autre 
eſcripture home ne po- 
it preſcriber en un vil. 
lun engros fans mon- 
ftrans d'eſcripture, fi- 
non en ſoy meſme que 
chime le willeine, et en 
ſes anceſtors g ue heire 
il eff, Mes de tiels 
choſes, que fon? regar- 
dants ou appendants 
a un mannor ou a au- 
ters leres ef Tene- 
ments, home poet pre- 
ſeriber, que it, et ceux 
que eſtate il ad, queux 
ſueront ſeifies de le 
mannor, ou de tiels 
ferres ef tenements, 
Ec. cnt efte ſeiſies de 
trels cheſes come re- 
gardants ou appen- 
dants a le mannor, ou 
a frels terres et tene- 
ments (4) de temps 
dont memorie, &c.( 5 
Fit la cauſe eft pur 


ce que tiel manor, 


Of Villenage, 


ſuch things by pre- 
{cription, cannot other- 
wiſe preſcribe, but in 
him and in his aunceſ- 
tors, whoſe heire he 
is, and not by theſe 
words, In him and them 
whoſe eſtate he hath; 
for that he cannot have 
their eſtate without 
deed or other writ- 
ing, the which ought 
to be ſhewed to the 
court, if he will take 
any advantage of it. 
And becauſe the grant 
and alicnation of a vil- 
leine in groſſe lyeth 
not without deed, or 
other writing, a man 
cannot preſcribe in a 
villein in groſſe, with- 
out ſhewing forth a 
writing, but in him- 
ſelfe which claims the 
villeine, and in his 
aunceſtours whoſe heire 
he is. But if ſuch 
things, which are re— 
gardant or append- 
ing to a mannour, 
or to other lands and 
tenements, a man may 
preſcribe, that he and 
they whole cſtate he 
hath, who were ſeiſcd 
of the mannor, or of 
ſuch lands and tene- 
ments, &c. have been 
ſeiſed of thoſe things, 
as regardant or ap- 
pendant to the manor, 
or to ſuch lands and 
tenements time out of 
mind of man. And the 


Sect. 183. 


domini regis, wel ejus juſti- 

ciariorum (1). [] Talis con- [n] g- Co, cap, 3. Statut. de - 
cordia finalis dicitur, co quod do levandi fines, Pl. Com, 359, 
finem imponit negotio, adeo ut 

neutra pars litigantium ab eo 

de ceetero poterit recedere (2). 

Ot the ſeverall parts of a fine, 

and many incidents to the 

lame, you ſhall reade in my (3. Co. $4. 8. Co. 51.) 
Reports. 5. Co. fol. 38. Teye's caſe, 


Que eſtate, &c. 


Juorum flatum, as much as to 

fay, whoſe eſtate he hath. 

Here Litleton declareth one 

excellent rule, (o] that a man ſe] 22. A. 63. 23. AM. 6. 12, 
cannot preſeribe in any thing . 7: 26: 15. 

by a que effate, that lyeth in (Dock. Pla. 302, 303, 304. 
grant, and cannot paſſe with- 

out deed or fine ; but in him 

and his anceitors he may, 

becauſe he comes in by de- 

ſcent without any conveyance, 

Neither can a man plead a 

gue gate in himſelte, of any 

thing, that cannot paſſe with- 

out dred ; LJ but in an- [e 39 H. 6. 3. 18. E. 4+ 27+ 
other he may, as, in barre ot 

an avowry, the plaintife may 

plead a ge tate in the ſeig- 

niory in the avowant. But 

Littleton's words are to be 

obſerred, (hore gue volle 

aer tiels chofes per fpreſcrip» 

tion). I hcretore [7 when a ſz] 11. H. 4 29. 10. R. 2. Ac- 
thing, that lyeth in grant, is tion fur |» caſe 54, 13. E. 3. Br, 
but a conveyance to the thing 674. (Oro, Jani, 673. 10, Co- 
claimed by preſcription, there ©” 

a gre gate may be alledged 

ot a thing that lyeth in grant, 

as a man may preferibe, that 

he and his anceſtors, and all 

thoſe whoſe eſtate he hath in 

an hundred, have time out of 

minde, &c, had a leet, &. 

this is good, &c, 

[r] Regularly the plain- ſr] g. E. 4. 2. b. 29. AT. 19. 2. 
tife ſhall not intitle him by a H. 6. 10. 4“. E. 3. ait. 43. 3. H. 
que eſtate, but he muſt ſhew 6. 28, (Bo. Que eftate 3.) 
how he came by it; but after 
avowry made, the plaintite 
ſhall plead a gre tate, be- 
cauſe he 1s now become as a 
detendant. 

[5] A man may plead a [+] 47. Af. 2. 40. AT. 28. 2. Il. 
que c/tate of a tenancy in taile 4. 20. 15- E. 4. 1. 5-H, 7. 59- 
or of an eſtate for lite, fo as . E. 4. 10. 7. n. Que 


3 f fate Br. 41. 27. H. 6. 3. 7. 
he averreth the lite of them 3 BI. Dyer 60. 7. Os. #: I 


but he cannot plead a gr? Sid. 298. Doc. Plac. 364.) 
ate of a leaſe tor yeares (6), 
or at will, 

[7] A diſſeiſor, abatour, J 22 H. 6. 24. 6. F. 4. 12» 
intruder, recoveror, or any 3! H. 8. Que citate Br, 48. 39, 
other that cometh in the 7%, H. 6. 14. 9. H. 6. Eftop, 25. 

ſhall 


121 


may find the following references uſeful. For the hiſtory of diſpenſations, ſee Dav. 69. b Pryn. on 4. Inft. 128. to 143. Atkyns 
on power of Cifpent. with pen. fat. For the caſes on the ſubject, ſee the calc of the merchants of Waterford in 2. K. 3.11. 1. 
II. 7. 2. the ſheriff's caſe in 2. II. 7. 6. b. the doctrine in 11. H. 3. 11. b. 12. a. Grendon and the biſhop of Lincoln Plowd. 502. 
Cale of the aulnager Dy. 303. Calvin's caſe 7. Co. 15. the Prince's caſe 8, Co. 29. b. caſe of the taylors of Ipſwich 11. Co. 
$3. Cale of monopolies ibid. 84. Iriſh caſe of commendam Dav. 68. caſe of cuſtoms 12. Co. 18. the caſes cited ante 
rote 3. Colt and Glover v. the biſhop of Litchticld, or Engliſh caſe of commendam Mo, 898. 1. Rol. Rep. 151. Hob. 146. 
Lans and Kiffins v. Aſkwith, W. Jo. 158. Palm. 457. Latch 31. 233. Noy 93. 2. Rol. Rep. 459. caſe of cleik o the court of 
Waits Hob, 214. Needler and the biſhop of Wincheſter Hub, 230. Lord Wentworth's caſe Mo. 713. caſe of — 4 — 
„tu 3. Jam. 1. C. 5. againſt a recuſant's holding an office Hardr, 110. caſes of diſpenſation with ſtatutes agaialt retailing wine 
vitnout licence; namely, Young and Wright 1. Sid. 6. Thomas and Waters Hardr. 443. 2. Keb. 425. Thomas and Boys, 
Harder, 464. Thomas and Sorrell Vaugh. 330. 1. Lev. 217. 1. Freem. $5. 115. 125. 137. 2. Keb. 245. 280. 322. 372. 416. 790. 
3. Keb 76.119, 143. 155. 184. 223. 233. 264. Sir Edward Halcs's caſe on the teſt act of 25. Ch. 3. in 2. Show. 475. Comberb. 21. 
Late tri. v. 7. p. 612. 4. Bac. Abr. 179. and caſe of the ſeven biſhops in the reign of Jam. 2. State tr. 4th, ed. v. f. p. 303. 
O! theſe caſes, Thomas and Sorrel and Sir Edward Hales's are the principal, The former was argued with the greateſt ſolem- 
n'ty inthe Exchequer-chamber, the delivery of the opinion of the judges, of whom the majority was for the diſpenſation, taking 
up a day in four {everal terms. The latter was treated with leſs form; but gave occaſion to ſome conſiderable publications on 
the ſubje& ; particularly lord chief-juſtice Herbert's account of the authorities on which the judgment was given in fir Edward 
Halc's caſe, Mr. Atwood's anſwer to it, and a tract by lord chief-baren Atkyns againſt the king's power of diſpenſing with 
penal llatutes. In a manuſcript report of fir Edward Hale's caſe, fr Bartholomew Shower is mentioned to have replied to lord 
c"icf-baron Atkyns. But we have not yet met with any ſuch piece, Mr, Hume's ſtate of the arguments for and againſt the 
aupenſing power, though written with an evident bias in favour of the crown's prerogative, is worth conſulting. Hume's Hilt, 
ro. ed. v 8. p. 242.254. See alſo Tyrr. Bibliothec. Politic. 529. to 597, —For the proceedings in parliament after the Revolu- 
non, in refpeCt to fir Edward Hales's caſe and the diſpenſing power, ſee Gray's Deb. v. 9. p. 297. to 307. 314. to 332. 336. to 344. 
395. Chand]. Deb. of the Lords, v. 1. p. 394- : 

_ (1) This, though a juſt deſcription oF 4 conſidered according to their original and ſtill apparent import, yet gives a very 
adequate idea of them in their modern application. In Glar.ville's time they were really amicable compolitions o aual ſuits. 
Put for ſeveral centuries paſt, fines have been only ſo in name, being in fad fictitious proceedings, in order to transfer or ſecure 
r:al property, by a mode more efficacious than ordinary conveyaiices. What the ſuperiority of a fine in this reſpect conſiſts of 
„belt appear, by ſtating the chief uſes to which it is applied. One uſe of a fine is extinguiſhing dormant titles, by ſhortening 
Lic uſual time ct li;nitation. Fines, bring agreements concerning lands or tenements ſolemnly made in the king's * — 

: eeme 


dale. 1. P. Wras, 102. Gilb, 172.—(16) Another ſpecies of cuſtomary guardianſhip is, where by the ſpecial cuſtom of a — 
c a of 


Lib. 2. Cap. 11: Of Villenage. Sec. 184 


ſhall plead a que eſtate. 253 1 
2 * 1 "uſt be on Ferres et (1) tene- reaſon is, for that ſuch 


H. 81. H. 6. 2. u - 
, 1 % 7 2.6. dh. Gs läge in the tenant or de- ments poyent paſſer manor or lands and 
te 8. 1. E. 0. e 7. 1 ? , 
e fendant himſelfe, and not per alienation ſans tenements may paſſe 


in one in the meane convey- . ; : : 
ance, from whom he claimeth ; te ait, Cc. by alienation without 
and yet ſome bookes be to the deed, &c. 
contrary. 


Le quel covient deſtre monſtre al court. The reaſon wherefore a deed, that 
pleaded, ought to be ſhewed to the court is; becauſe every deed muſt prove itſelfe to have fa. 
ficient words in law, whereof the court muſt adjudge, and alſo to be proved by others wh 
witneſſes or other proofe if the deed be denyed, which is matter of fact. hat 


Per alienation ſauns fait, &c. Here by (&c.) is implyed, that whatſoever 
paſſeth by livery of ſeiſin, either in deed or in law, may paſſe without deed ; and not on! 
the rents and ſervices parcell of the mannor ſhall with the demeanes, as the more principall a [ 
worthy, paſſe by livery without deed, but all things regardant, appendant, and appurtenant tg 
the mannor, as incidents or adjuncts to the ſame, ſhall, together with the mann paſe 
without deed, all which, as here it appeareth, and elſewhere is faid, ſhall pale, wühout fo. 
ing cum pertinentiis (2). i 


Sect. 184. 


REgaraant : nt ſee. T eſt aſcavoir, AND it is to be un. 
181. que nul choſe eſt derſtood, that no- 
Appendants. Appen- noſme regardant a thing is named regar. 


dant is any inheritance be- gy »annor, Sc. for, dant to a m : 
longing to another, that 1s a te 4 annor, &e. 


ſuperior or more worthy. 9 villeine. Mes but a villeine. But cer. 
In law 1 is called peri- certeine auters clio- taine other things, az 
uens,  quaſs invicem tents, 3 Fl 
bolding ane acether; 6 wor ſes come advowſon et an advowlſon and com- 
indifferent both to things Common de paſture, mon of paſture, &. 
— = =p = Sc. ſont noſines ap- are named appendar 
nature of the things do make pendants al man- to the mannor, or b 


the difference, But regardant zor cu al terres et (3) the lands and tene- 


Vide ſef. 1. (as our author ſaith) is onl 
(*)5. AM.9. n 7.49 6. 38, applyed waa vlleine, (*) Ap. eee Sc. ments, &c. 
- 8. Dier 30. b. Pl. Com. 381. pendants are ever by preſcription (4); but appurtenants may be created in ſome caſes at this day, 


F. N. B. fol. 181. (2. Ro, Abr. (c) As if a man at this day grant to a man 5 | his heires common in ſuch a moore for his ben 

60. g. Co. 27. b. leavant or couchant upon his mannor, or it he grant, to another, common of eſtyver:, or tur- 
bary in fee ſimple, to be burnt or ſpent within his mannor ; by theſe grants theſe cormons we 
appurtenant tothe mannor, and ſhall paſſe by the grant thereof, In the civill law ir is called 
adjunAum(b). 
r] 43- AC. p. 10. 42. E. 3. 22. [] If A. be ſeiſed of a mannor, whereunto the franchiſe of waife and firay and ſuch Ike 
8 Co, 64, 65. 2. Ro. Abr. are appendant, and the king purchaſeth the mannor with the appurtenances, now ae the 
185.) royall tranchiſes reunited to the crowne, and not appendant to the marnor, But it he gran 
the mannor in as large and ample manner as &. had, &C. it is ſaid, that the franchiſes {tall Ls 
appendant (or rather appurtenant) tothe mannor, 

Ty] Hill and Crange's caſe. Pl. Concerning things appendant and appurtenant, two things are implied [y]. 

Com. 168, , Firſt, that preſcription (which regularly is the mother thereot) doth not make any thing 
appendant or appurtenaat, unlefle the thing appendant or appurtenunt agree in quality a 
nature to the thing, whereunto it is appendant or appurtenant ; as athins corporeall cant it 
perly be appendant to a thing corporcall, nor a thing incorporeall to a thing incorporez!! (>), Bu, 
things incorporeall, which lye in grant, as advowſons, villeins, commons, and the like, mas be 

|: Rol. Abr. 240.) appendant to things corporeall, as a mannor houſe or lands; or things corporcall to things get 
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z] 1. H. 9. 24. Pl. Com. 169. poreall, as lands to an office. [=] But yet (as hath been ſaid) they muft agree in nature and 
a] 5. All. 9. (1. Sid. 354-) quality; for [a] common of turbary or ot eſtovers cannot be appendant or appurtenart to land, 
[5] 10. E. 3. 5. 37. H. 6. 34: but to a houſe to be ſpent there. (/] Nora leet, that is temporall, to a church or chappell, ue 


26. H. 8.4. 4. Co. 36, 37. in is eccleſiaſticall, Neither can a nobleman, eſquire, &c. claime a ſeat in a church by preter'p- 
Tirringham's caſe, | tion 


OO ů 
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For notes to t/:is fide of fol. 121. b. ſee 126. a. 
deemed tobe of equal notoriety with judgments in writs of right ; and theretore the common law ailowed them to have the fame 
quality of barring all, who ſhould not claim within a year and a day. Ste Plowd. 357. Hence we may probably date the origin 
and frequent uſe of fines as feigned proceedings. But this puiſſance of a fine was taken away bythe 24. E. 3. and ths ttatute con» 
tinued in force till the 1. R. 3. and 4. H. 7. which revived the ancient law, though with {cine change, proclamations being required 
to make fines more notorious, and the time for claiming being enlarged from a year and a ay to fue years. See 24. E. 3c. 16.1. K. 
3. c. 7. 4. H. 7.c. 24. The force of fines on the rights of ſtrangers being thus 1eguiared, it has been ever fince a common prac- 
tice to levy them merely for better zuarding atitle againſt claims, which, under the common ftatures of limitation, might tub, 
with a right of entry for twenty years, and with a right of action for a much longer time,—Another ule or effect of tines is bar- 
ring eltates tail, where the more extenſively operative mode by common recovery is either unneceſlary or imprat:cable, The 
tormer may be the caſe when one is tenant in tail with an immediate reverſion or remainder in fee; for then none can Jerive 
a title to the eſtate except as his privies or herrs, in which character his fine is an immediate bar to them, The latter occu.s, win 
one has only a remainder in tail, and the perſon, having the freehold in poſſeſſion, refuſes to make a tenant to the pracine tors 
common recovery, which would bar all remainders and reverhions; for, under fuch circumſtances, all wiih the party can 4015 
to bar thoſe claiming under himſelf by a fine. How this power of a fine over eſtates tail commenced, has been Se grotto. Tre 
ſtatute de donis, atter converting fees conditional into eſtates tail, concludes with protecting them from fines, there being ex- 
preſs words for that purpoſe. But the doubt is, when this protection was withdrawn, whether by the 4. II. 2. or the 32. 
II. 8. It is a common notion, into which ſome of our moſt reſpectable hiſtorians have fallen, that the 4. II. 7. was the tatute 
which firſt looſened entails; and thus opening the door for a irce alienation of landed property has been attributed to tle deep 

licy of the prince then on the throne. See Hume's Hiſtory 8%. ed. v. 3. p. 490. But this is an error proceeding trom a tttange 
41 inattention to the real hiſtory of the ſubject. Common recoveries had been ſanttified by a judicial opinion in Laltacum's ce, 
"nl as early as the twelfth of Edward the fourth: and from them it was, that intails received their death wound; for, by this He- 
tion of common recoveries, into the origin of which we mean to ſcrutinize in ſome other place, every tenant in tail in potfzthan 
was enabled to bar intai's in the moſt perfect and abſolute manner; whereas fines, even now, being only a farttal bar of the 
4 iſſue of the perſons who levy them, muſt in general be an incfficacious mode, In reſpect to the 4. H. 7. it was ſcarce more thin 
a repetition ot the 1. R. 3. the only object of which indiſputably was to repeal the ſtatute made the 34. E. 4g. in taveur of non 
| claims, and againſt them to revive the ancient force of fines, but with ſome abatement of the rigor in point of time and other 
I improvements, as we have already hinted ; a proviſion of the utmoſt conlequence to the ſecurity of titles. Accordingly lord 
Bacon, whoſe diſcernment none will queſtion, in his lite of Henry the ſeventh, commends the ſtatute of the 4th of b's reign» 
y merely as if aimedat non claims. Bac. Hen. 7.in Ken, Comp. Hiit. 2d, ed. v. 1. p. 396. Nor indeed could there have been the 
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lord names, or is himſelf the guardian of an infant copyholder. Sce 2. Com. Dig. 399. The nature of this guardianſhip dee 


pends wholly on the cuſtom of the particular manor; and though it is not expreſsly ſaved by the 12 Cha, 2. yet it has been! — 
tha 


Lib. 2: Of Villenage. Sect. 184. 122 


tion as appendant or belonging to land, but to a houſe ; for that ſuch a ſeat belon to the 
houſe in reſpect ef the inhabitancy thereof; and therefore, if the houſe be part of a mannor, 
et in that caſe he may claime the ſeat as appendant to the houſe for the reaſon aforeſaid. 
Secondly, that nothing can be properly appendant or appurtenant to any thing, unleſſe the (12. Co. 104.) 


principall or ſuperior thing be of perpetuall ſubſiſtance or continuance. For example, an ad- 0 1 =_ oy 
vowſon, that is ſaid to be appendant to a mannor, is in rei weritate appendant to the demeſnes 855 
of the mannor, which are of perpetuall ſubſiſtance and continuance, and not to rents or ſet- 
vices, which are ſubject to extinguiſhment and deſtruction (1). 

An advowſon is appendant to the mannor ot Dale, of which mannor the mannor of Sale is (1. Rol. Abe. 2 20. 
holden, the mannor of Sale is made parcel of the mannor of Dale by way of eſcheat, the ad- 
vowſon is only appendant to the mannor of Dale. | 

And where it 15 ſaid, that a chamber wp be Il of a corody, and paſſe by the name of 31. H. 6. 15. b. 
the corody, which may be extinguiſhed, there he, that hath the corody, hath but his habita- 
tion in the chamber; as a fellow of Trinity colledge in Cambridge hath in his chamber, or as 
one, that had a corody and a chamber in an houſe of religion, he had but his habitation only. 
As tor oflices of tee, whereunto land may appertaine, they are of perpetuall ſubſiſtance, either 
being in c, or in that they are grantable over. 

Note that an advowſon at one turne may be appendant, and at another turne in groſſe. As 13. E. 2. Quar. imp. 150. 44. F. 
if the mannor be divided betweene coparceners, and every one hath a part of the mannor with- 3: 35: 13. E. 3. Quar. imp. ;8. 
out ſaving any thing of the advowſon appendant, the advowſon remaines in coparcenary, and * dof 3 259» 
yet, in every of their turnes, it is appendant to that part, which they have; and ſoit is, 59. 35. H. 6, 5 A. 38. 1 * 
if they make compoſition to preſent againſt common right, yet it remaines appendant. But it 9. 2. H. 7. 5. (6. Co. 64, a.) 
upon ſuch a partition an expteſſe exception be made of the advowſon, then the advowſon 
remaines in coparcenarie and in groſie, and fo are the bookes reconciled, 


Common de paſt UTC. ſe] Communia, it cometh of the Engliſh word common, be- [e] Glanvill lib. 3. ca, 36. Bract. 
cauſe it is common to many; and thereupon and accordingly is here called by Littleton com- ub. 4. © 19, & 42. Brit. cap. 55, 


mon of paſture, tor that the feeding of beaſts in the land wherein the common is to be had — 3 3 . 19. Mu- 
belongs to many. 


[4] There be toure kinds of common of paſture, Vi, common appendant, which is of [4] 20, E. 4. Admeaſurement 8. 
common right, (and theretore a man need not preſcribe for it) (2) tor beaſts commonable (that T emps E. 1. Common 24. 17. 
is) that ſerve tor the maintenance of the plough, as horſe and oxen to plough the land, and for E. 2. ibid. 23. 4. H. 6. 22, H. 
kine and ſheepe to compeſter the land, and is appendent to arrable land (3), At _ ary 396. G. Cha, 

le] The ſecond is common appurtenant, that is, for beaſts not commonable ; as ſwine, fe] 37. H. 6. 34. 26. H. 8. 4. 
goats, and the like. [V] If a man purchaſe part ot the land, wherein common appendant is F. N. B. 181. (bier 0. b.) 
to be had, the common ſhall be apportioned, becauſe it is ot common right; but not fo of a [f] 4- Co. f. 37, 38. Kc. Tir- 
common appurtcnant, or of any other common of what nature ſocver. But both common ap So caſe, ap 235. 1. 
pendant and appurtenant ſhall be apportioned, by alienation of part of the land, to which com- — 1. 4 5 8989 
mon is 2ppendant or appurtenant; and for common appurtenant one mult preſcribe (3). me 

[7] The third is common per cauſe de vicinage, Which differeth trom both the other com- g] S. Co. 28, 79. W. Wilde's 
mas ; tor that no man can put his beaſts therein, but they muſt eſcape thither ot themſelves date. (7. Co, 5. Corber's caſe.) 
by reaſon of vicinity, in which caſe one may incloſe againſt the other, though it hath beene ſo 
uied time out of mind, tor that it is but an excuſe tor treſpaſſe. . 

The laſt is common in grofle, which is fo called, for that it appertaineth to no land, and 
mull be by writing or preſcription, Of common appendsnt, appurtenant, and in grofle, ſome 
be certaine, that is, tor a certaine number of beats ; ſome certaine by conſequent, viz. for 
tuck as be levant and couchant upon the land; and ſome be more incertaine, as common /azzs (1. Saund, 345.) 

2 in groſſe, and yet the tenant ot the land muſt common or feed there alſo (5). 

There be alſo [4] divers other commons, as of eſtovers, of turbary, of piſchary, of [5] Fleta ubl ſopra. 
diggiug tor coles, minerals and the like, ['] If common appendant be claymed to a Lil 18. E. 3. fol. 43. 
auf, Yer ia ro weritate it is appendant to the demeines, and not to the ſervices; and P 2 
there fore it a tenancy eſcheate, the lord ſhall not encreaſe his common by reaſon of that. [4] 4 5 + Wo ow" oy 8. 
la man claime by preſcription any manner of common in another man's land, and 257. 4 mo ES: uy 
that the owner ot the land ſhall be excluded to have paſture, citovers or the like, this is a Abe. 267. 9. Co. „ 1. Vent. 
prelcription or cuſtome againſt the law, to exclude the owner of the ſfoyle; for it is againſt 391. 1. Sund. 351. | 
the nature of this word common, and it was implyed in the firſt grant, that the owner of the * Paſch. 26. Elis. in the King's 


foyle ſhould take his reaſonable profit there, as it hath beene adjudged, = [I] But a man may cem. inter White and Shirland 
preterite or alledge a cuſtome to have and enjoy am we/luram terre, from ſuch a day till (F. N. B. 180. c. 2, Sund. 326. 


tuch a day, and hereby the owner of the ſoyle thall be excluded to paiture or feed there (6) ; 1. Rol. Abt. 405.) 

and fo he may preſcribe to have /eparalem paſiuram, and exclude the owner of the ſoyle from L] Vie. 3. E. 3. 29, 30. 4. E. 
teeding there. Nota diverſfitatem. [mm] So a man may preſcribe to have /edaralem piſcariam in 3 7 46. E. 3. 23. 15. E. 2. 
ſuch a water, and the owner of the ſoyle ſhall not fiſh there; but if he claim to have commu- T, 


| . i . H. 6. 4. 10. H.7, 
rl, p/ſcharit, or liberam þ;/chariam, the owner of the ſoyle ſhall fiſh there (7). And all this hath "hs E. 1, pp —5 Weg 


beene (a. Rol. Abr. 258.) 

For the notes to this fide of fol. 122. a. ſee 126. 6. i . 
leaſt pretence to extend the meaning of the law further, it it had not been for ſome ambiguous expreſſions in the latter end of it. 
Likethe 2. R. z. after declaring a fine with proclamation to be an univerſal bar, it ſaves to all, except parties, five years to claim 
aſter the proclamations of it, But this ſaving did not ſuit the caſe of the ifſue in tail, or of thoſe in remainder or reverſion ; 
becauſe during the life of the immediate tenant in tail, theſ= could have no right to the poſſeſſion, and it was poſſible, that he 
might live more than five years from the proclamation of the fine. The framers of the 4. H. 7. foreſaw this ; and therefore 
Uke the 1. R. 3. it contains an additional ſaving of five years for all perſons, to whom any title ſhould come af/er the proclama- 
ton of the tine by force of any intail ſubſiſting before ; words, which as ſtrongly apply to the iſſue of the tenant in tail levying 
a fine, as to thoſe in remainder or reverſion. Had therefore the 4. H. 7. topped here, what the learned and inſtruftive obſerver 
on our ancient ſtatutes writes would be ſtrictly juſt, that, inſtead of deſtroying eitates tail, the ſtatute expreſsly ſaves them. 

arringt, on. Ant. Stat, 24. ed. p. 337. But a ſubſequent part of the ſtatute, in declaring how a fine ſhall operate on ſuch as 

ave five years allowed, if they do not claim within that time, expreſſes, that they ſhall be concluded in like form as parties and 
privies; and another clauſe, in regulating, who ſhould be at liberty to aver againſt a fine quod partes nilil habuerunt, ſaves 
this plea for all perſons, with an exception of privies as well as parties, From theſe two claules, though the former of them was 
copied from the 1. R. 3. grew a doubt, whether the ſtatute did not enable tenant in tail to bar his iſſue by a fine. The arguments 
or 1t were, that the iſſue were privies both in blood and eſtate ; and that if the ſtatute meant to bind them, when the tenant in 
tail had net any eſtate in the land at the time of the fine, it was highly improbable, there ſhould be a different intention, when 
he really had one. 2. Show, 114. On the other hand it might be ſaid, that, as the word privies in the ſtatute de modo le uandi 
Fines and in the 1. R. 3. was not deemed ſufficient to reach heirs in tail, and to control the ſtatute de donis, why then ſhould the 
Lime word in the 4. H. 7. include them; more eſpecially, when it was conſidered, that it was as much the proteſled ſcope of the 
+ H. 7. as it was of the 1. R. 3. to revive the operation of fines againſt non claims, and that both contained the ſame expreis 
laving for perſons claiming under intails? 2. Inſt. 517. Pollext, 502. By ſuch contrariety of reaſoning, the judges in the 
19- H. 8. became divided in opinion; three holding, that the 4. H. 7. was not a bar to the iſſue, and four that it was. 
n H. 8. 6. b. Dy. 2. b. pl. 1. Br. Abr. Fines, 1. 121. 123. Bro. N. C. 144. Pollexf. 302. To remove the doubt the 
*giſlature paſſed the 32. H. 8. by which the heirs in tail are expreſsly bound. 32. H. 8. c. 26. But the laſt named ſta- 
tte, though entitled an expoſition of the 4. H. 7. and though made to operate retreſpectively, contained ſeveral ex- 
ceptions, particularly one of fines of lands, of which the reverſion is in the crown, Conſequently room was till left for con - 
teſting the effect of the 4. H. . independently of the 32. H. 8. and in the reign of Charles the ſecond a caſe aroſe, which made 
a diſcuſſion of the point almoſt unavoidable. Tt was the caſe of the earl of Derby againſt one claiming under a fine by the earl's 
* who was tenant in tail with reverſion in the crown, and ſo within an exception in the 32. H. 8. Two points were made, 
ot which the firſt was whether this fine, thus depending wholly on the 4. H. 7. was a bar to the iſſue in tail; and on adjourn- 
ment of the caſe into the Exchequer-chamber, eight judges againſt three held, that the fine of tenant in tail was a * 


that the father's appointment of the cuſtody of his child under that ſtatute will not extend to copyhold eſtates. Church and 
— » 2. Lutw, 1181. 3. Lev. 395, and Comberb. 2 53,—But beſides the ſeveral kinds of guardians enumerated by lord con, 
an 


Lib. 2. Cap. 11. Of Villenage. Sect. 185, 186 


(#) Inter Chiger and Fiſhen in beene reſolved. (“) And therefore it is neceſſary for every man by learned advice to plead ac. 


122 22 in 2 ke cording to the truth of his caſe ; for parols font plea. 
ch. 29. *n IZ, nic 29 : : . : 
Shirlond 2 White in com. ] A man ſeiſed of land, whereunto common is appendant, and is diſſeiſed, the diſſeiſee 


Oxon, Et inter Foiſton & Ctach- Cannot uſe the common, untill he entreth into the land whereunto it is appendant. [9] But ir 
rode eodem termino in Eſſex. A man be diſſeiſed of a manner, whereunto an advowſon is appendant, he may preſent unto the 


2. Rol. = 267.) advowſon, before he enters into the mannor; and the reaſon of this diverſitie is, becauſe in 
n 10. . . 3 * » 4 3 Ip" * 3 OS . 8 « : 0 
" Vie my + the caſe of the common it ſhould be a prejudice to the tenant of the ſoile, for it the diſſeiſce 


( Co. 41. a. Poſt, 307. 349. b. might do it, the diſſciſor alſo might put on his cattle, which ſhould be a double charge to the 
363. b.) tenant, but not ſo of the ad vowſon. 


Sect. 185. 
Brat. lib. 1. cap. 6. Britton fol. HIS is intended in ſome J7Et M }/ home LSO if a man will 


8. Fleta li. 1. c. 3. 43. E. 3. 4. action brought againſt , a 
6. 4% L. . . U. . . ee as et ee. voile en court de acknowledge him 


7,1% H.6. 32. 26, AM 62, (ſion, [y] or where he is record ſoy conuſter ſelfe in a court of te- 


7. All. 7. 11 II. 4. 16. in brought into Court by courſe wad] x 52 . 
ds, (2. Ro. Act. 732. of law; for it he commeth deſtre villeme, que ne cord to be a villeine, 


into the court extrajudicially uit villein adevant, who was not a villein 

a J any due c { : y , 1 1 2 

3 — 1 liel . eſt willeine en betore, ſuch a one is a 

out warrant of law, and grelſe. villeine in grolle (i). 

bindeth not the partic, be- 

cauſe the court hav no warrant to take it. But if a freie be brought againſt one, he my 

conicfic himſelſe villeine to an changer, and that he holds the land in villenage ot him, ard 

this is good and thal! bind him. And it in that cate the demandant reply, that he the day of 
his wit purchatcad * as a wwe! man (2), wid thereupon fine 18 taken, and hc 1s tryed to be iree, 
yet he ſhall remane eilige ta the ftranver in reſpect of his conteſſion. 

19. H. 6. 32. b. Ita wit of native 1 bude be brought againſt one, and the plaintiffe, as he ought, offereth 
in his count to pruve the villenage by the couſins and kinured of the detendant, and therupan 
produceth the uncles of the dviendant, who upon examination contefle themſelves to be villciues 
to the demandant, this conteflion, being entred of record, doth fo bind, that, albeit they were 
{o tree before, they and the heires of their bodies are by this conteſſion bond and villciues for 
cver, tor the uncles came in by due courſe of law in an tion depending in court. 


Sect. 186. 


Ieſe. Or naiſe is in TEM home que LSO a man which 


Latine naturalis, ſeu Po t Sein ol? . . . , 
Fs . ap=- 18 A vill | - 
vativa, becauſe for the moſt 7 ft P 5 eine 18 call 


part nictes are bond by na- Pelle villeine (3), et ed a villeine, and 3 
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"= feme que eſt willem woman which is vil- 
. v. Pad, . Refill 132. & Feme que eſt ut- eſt appelle niefe : i- lein is called a neife: 
277. Britton fol. . tract. I. +. , 7 5 — y * * . * 
| wall. 3:59. #5, 34. Vas the. $: Jage ejt dit 1 _ Come home que ef! uit= as a man which is 
Cap. 28. 3. H. 3. Ute Uijawry awe, waviald, an no p T7 y 25 9 2 n Ha; TI 
EL, a lag ata or ahl; tor thut lage eft dit 2g, ef outlaw cd 18 calle out 
women are not ſworne in leets, eme que ejt uilage lawed, and a woman, 
emen ud ment, Whrh de 5 ifs oe. which 1s outlawed 1s 
of the age ot twelve yeares or : 5 
more be; and theretore men call ed waivcd. 


may be called z//agati, id /*, extra legem poſiti, but women are wairtatr, ideft, were! Fer, Ne! 
our Or not regarded, becaute they were not {worne to the law 3 wherein it is to be note, that 
'Regit, orig. 132. (2. Rol. Abr. of ancient time a man was not ſaid to be within the law, that was not M ornc to the law, wa." 
$64.) is intended of the oath of allegiance in the leet (4). 
And the outlawrie of a woman is legally called <vaiviaria mulieris, 


| Sect. 
For notes to this fide of fol. 151. a ſee 126. b. 

the iſſue beſore the 42. II. 9. great fireſs however being laid by thoſe of this opnion on the expoſition of the former hy the latter, 
See Niumrey on the demiſe of the carl of Derby againit Eyton and Price, Paich. 31. Ch. 2. in Scacc. T. Raym 260. 286. 315- 39. 
Pollext. 491. Skinn. 95 2 Sho. 104. . Jo. 237. It is ohiervalye, that both lord Keeper North and lord chick-juitice dun- 
ders, the latencts of whoſe promotions prevented their publickly Lien ther ommions, concurred with the majority ot the 
judges in the conftrutticn of the 4. II. 7. and further, that Pollexten, who as counlei argued mott ably for the earl of Dei ov UL 
iſſue in tail, afterwards declared his private ſentiments to be againt the earl on that (tatute, But it ſhould be adverte to, 0, 
though the majority of the judges were againſt lord Derby on this point, they gave ſudgwent fer him on a (econdgary cone, WAS? 
was, that the intail, being ot the gift of the crown, tell within the protection of rhe 54. H. 8. Therefore their ohn 04 v0 
&. II. 7. finally proved to be wholly extrajudicial. But we do not know of any cate, in which the controve1 ty has bein N ain 
apitated, - Athird effect of (incs 15 paſſing the eſtates and intereſts of married women in the inheritance or frechold ot an and 
tenements, Our common law bountitully inveits the huſband with a right over the whole of the wite's pertunait ys au de 
him to the rents and prohts of her rcal cſtate during the coverture. It turther ves him an eltate for his own lite in ner mut 
ritance, if the huſband is actually in poſſeilion, and there is born any lu of the marriage capable of inheriting. But the 1275 
law, which confers fo much on the huſband, will not allow her, hilft a teme-covert, to enlarge the proviſion for him out of ner 
property, or to ſtrip herſclf of any claims which the law gives her on his. On the contrary, jealous of his great author cs 
her, and fearful of his uſing compulſion, it creates a diſability in ter to give her conſent to ary thing, which may affect he: 
right or claims after the coverture, and makes all acts of ſuch a tendency abloiute nultities. By the rigour of the ans ent ; 
we tuke this rule to have been fo univerſally applicable, that a married woman could in a2 caſe bind hertelf or her neus 30 
dire mode ot alienation, But accident gave birth to two mtiredt modes, namely, by fines and common recoveries, 
it might be proper to incapacitate the wite, from being influenced by the hulband to prejudice hertelt by any convey noe? 
apreemeonts during the coverture, yer juſtice to others requued, that ich, as micht have any Claim on the wiic's lrechvid vl mor 
ritance, ſhould not be forced to poltpone their ſuits tili the marrizge was determined; for it they thould, then, to use the worw 
of Bracton, in explaining why the hutband's intancy would not warrant the parol to demur in a fuit for the wite's land, ary 
| implacitata de jure fuo fi propter minorem ain hi feſſet differre judicium, ita prget quelivet mulier in jraulem nuvere. Bract. 177 
| tract. 5. c. 21+ fo. 423. a, Probably it was on this principle, the common law altowed a judgment againlt huſband and wits 
{| in a ſuit tor her land to be as conclutive, as if given againſt a feme ole; which was carried fo far, that, till the Katutz of year 
| minſter the ſecond, even judgment againit them, on defaultin a f action for the wife's freehold, drove the wite altere 
huſband's death to a writ of right to recover her land. 2. Init. 442. From enabling the hutband and wite to defend her 8 
and making the judgment on tuch detence to be concluſive, peimitting them to compound the ſuit by a final agreement d. 
record, in the ſame manner as other ſuitors, was no great or difficult tranfition ; more eſpecially when its conſidered, that 1 = 
Caſe of femes covert fines are never allow:d to paſs, without the court's tecret examination of them apart trom then hutgands, f 
know, whether their conſent is the retult of a tree choice, or of the huſband's compulſive influence. Such, we concche * 
true ſource, whence may be derived the preſent force of fines and common recoverics as againt the wife, who joins in them; Ny 
whatever in point of bar and concluſion was their elfect, when in ſuits really adverſe, of courſe attended them, W 
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hen they were 
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feigned, and in that form gradually role into modes of alienation, ot, as the more utual phraſe is, common aſurances. 1 7 10 
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[| | and thoſe we have already mentioned 1n addition, there are four others which ſtill remain to be noticed, we” beg. 
[| The jir/f of theſe is guardian by election of the infant himſelf. But the right of making ſuch an election only alles, fot 
1 ' 


1 


%% 
5 


. Of villenage. Sec. 185,188. 123 


Sect. 18 7. 


57 EM /, un vil- LS O if a villeine 8 totum ali mentum à rorteſcue cap. 42. Glanvilt Nb. 


b ipite capit, poma tamen g. cap. 6. Hil. 26. * 
hein prent frank taketh a free wo- t * I ben (2) rege Eborum — 


eme a feme, et ad man to wife, and have takes all his nouriſhment from 


| . the ſtocke, and yet it 
iſſue enter ceux, lif- iſſue betweene them, duceth his owne Fair. * 
ſues ſerront villeines. the iſſues ſhall be vil- [z] S. guis de ſervo patre [4] Lib. Rub. cap, 77, 


. . : 1 natus fit & matre libera, pro 
Mes fi niefe prent leines. But if a niefe . 2 0 


franke home a Ja ba- taketh a freeman to ½; ,,;a /mper a n 


ſues ſerra her huſband, their iſ- Hate generations ordo texitur. 
ron, laur Mae Je . ſh Il be f jr op fit liber & mater an- 
ranke. : ue ma 9 ree. ©" ye libero reddatur occiſus. 

* ? ceſt contrarie * 'This 1s er 15 yy Fr. my 1 [1] Forteſcue ubi ſupra, 
TJ 3 : 5 
a le ley civil; car la to the civill law ; for 77" /* Jr, 1 
eſt dit, partus ſequi- there it is ſaid, partus [4] The huſband and * [+] Herewith agreeth Britton fu, 
A . ö rem *. are all one perſon in law, and 7% b. 

tur ventrem * (1). ſeguitur ventrem 8 
dun is infranchiſed during the coverture (;) ; and therefore by the common law of England, 
he iffue is free (4). 
; | F $i mulier ſerwva copulata fit libero, &c. quod partus habebit hareditatem, & mater nullam It] Brack. lib, 4. fol. 298. b. 
gutem, quia mortuo wiro ſuo libero redit in 222 Patum ſervitutis, ni herres ei dotem fecerit de dem Ib. 1. cap, 6, Mirror cap. 


gratia (5). And when a bondman marieth a free woman, they are all one perſon in law, and 2. ſect. 28 


duc avime in carne una, and uxor ſubjetta eff viro, & ſub potoſlate viri (o). 

% Ob/erwatur in com” Cornubie de tali conſuetudine, que talis eſt, quod fi liber homo ducat na- LI Brack. lib, 4. fol. 271, 
tivam aliquam in uxorem ad liberum tene mentum & liberum thorum, fi ex ea du procreantur filie, 
wa erit lihera © altera villana, quia ibi partiti ſunt pueri inter liberum patrem & dominum un- 


oris lu. 8 
[x] 2»; vero procreantur ex nativa unius & native alterius, proportionabiliter inter dominos [*] Glany'll lib, 5. cap. 6. 


fant dividendi, . has 
Et ceo eft contrarie al ley civil. (7) For true it is, that by that law partus ſeguitur Forteſcye cap. 43. 
tres as well where a free man takes a bond woman to wife, as where a bondman takes a free 
woman to wite, In the firſt caſe the iſſue is by the civill law bond, and in the other tree ; both 
which caſes are contrarie to the law of England. But this is no part of Littleton ; and there- 


fore we in this manner paſs it over. 
Sect. 188. 
/ TEM nul baſ- LSO no baſtard V Ullius [a] filius. Ie] Vide cd. 399. 13. E. 1. .f. 


0 . * . Viiles 6. Ante . b, Pot. 
tard port eſtre may be a villeine, Cui pater eft populns, ns bs 8 
villein, fi non que il unleſs he will ac- ,,,;, 


pater oft fibi nullus & 
dolle ſoy conuſter , knowledge himſelfe to f N F — eff populus, non 
RET . . . abet 1 4 patrem, b 
tre villeine en court be a villeine in a court : Q Some hold that the [41 Brad. Bib. x. fo. g. a, Fleta 
a 


de record; car il eſt of record; for he is in baſtard of a niefe ſhall be a liv, 1. cap, 3. Britton fol, 78. 


. . . villeine. [c] And others hold 12 1 
en ley quaſi nullius law 9 nullius filius, ne it Alleine kack ANG [4] 39: E. 3. 34 47 k. 3. 4 


filius, pur ces que il ne becauſe he cannot be tard by a woman, and after 


n 8 . marieth the woman, that this g,jtcn ubi ſupra, 

poit enheriter a nulluy. heir to any. eee 

law is contrary in both caſes; for in both caſes; the iſſue by the common law is a baſtard, : 

and conſequently, quaſi nullius filins, as Littleton heie ſaith. [%] Though a baſtard be a [4] 23- Ellis. Dyer 374. 

reputed ſonne, yer 1s he not ſuch a ſonne, in conſideration whereof an uſe can be rayſed, tor the 

realon that Littleton here yeelds ; becauſe in judgment of law be is aui filixs, Le] (8) And, [e] ry, Elis. Dier 296. 
tor 


; (4) The ſentence between the ſtars is not in L. & M. Roh. or P.— (2) Sent, or, according to the modern ſpelling, cion, fig- 
nihes the Poot of a tree, and is derived from the French word ſcion, which is the ſame as ſurculus in Latin.— (3) According to 
Fitzherbert, the marriage enfranchiſes the woman for ever; and he cites as an authority Britton, who conſiders it as a negli- 
Fence in the lord not to have prevented the marriage. F. N. B. 78. G. Brit. 79. b. But Bratton, in the paſſage cited by lord 
Coke two or three lines further, confines the enfranchiſement to the coverture ; and there are ſeveral authorities, which concur 
with him. Bro. V.llenage 23. Paſch. 33. E. 3. Statham tit. Fillenage. Fitzh. Abr. Yil/zrage 21. 30. 46. Lord Coke was aware of 
this contrariety in the books; for in a ſubſequent part he takes notice of it, but calls the opinion, that the enfranchiſement 
ceaſes with the coverture, the better one. Polt. 136. b. 137. b. However he inclines to except the caſe of the neif's marrying 
with ber own lord. But even this is denied by Perkins. Perk. ſect. 314. It is a ftrong argument againſt this latter writer, 
that, in other caſes of conflruftive manumiſſions, though in ſome the ground of inference was not ſo ſtrong as the lord's marriage 
with his nief, the enfranchiſement was perpetual. It 18 a ſtill more forcible reaſon, that reviving the ſlavery on the lord's death, 
if he leſt an heir by bis nief, would have neceſſarily induced the wnnatural conſequence of making the mother the ſlave of her 
own iſſue — (4) It was unneceſſary to reſort to this reaſon to prove the iſſue of ſuch a marriage free, The rule of our law being, 
that the child mall follow the father's condition, conſequently, whether the nief was free or bond during the coverture, made no 
difference to her iſſue.—( 5) In the chapter of Dower lord Coke repreſents a nief marrying a free-man to be dowable, Ante 31. 
a. But this paſſage from Bratton is direct to the contrary. Perkins diſtinguiſhes, allowing dower to the nief from a flran ir, 
but not from her lord, Perk. ſect. 314.—(6) Here lord Coke omits explaining what effect the marriage of a villein with a free 
woman has on his condition. As Britton writes, if the villein marries his own lach, it enfranchiſes him for ever. Brit. 78. b. 

the marriage is with any other woman, it is clear from Littleton's declaring the ifſue villeins, that the father remained a ſla ve 
as before. — (7) This difference between our and and the civil law is the ſubject of the chapter in Forteſc, de Laud. Leg. Angl. 
cited in the margin. See alſo Mr. Selden's and Mr, Gregor's notes in the 8vo. ed. of 1775.—($) This point was fo held in 

oricley's caſe of 23. Eliz. in Dyer, which lord Coke refers to in the margin. According to Dyer judge Periam was of a 
contrary opinion. But Anderſon, who reports the ſame caſe, informs us, that the judges were agreed. 1. And. 75. 

n the queen againſt an illegitimate ſon of ſir John Perrot, and in Frampton againſt Gerrard, two ſubſequent caſes 
of the ſame rei n, the judges recognized the doctrine. 2. Rol. Abr. 285. 791. and Mo. 735: However it ſhould be 
Obſerved, that, though a baſtard is not a fon, for whom the conſideration of blood will raiſe an u wv. on an eſtate other- 
wiſe effeCtually paſſed, an uſe may be as well declared to a baſtard being in eſe and ſufficiently deſeri as to another perſon 
and ſo Rolle in his Abridgment, ſtates the law to be, but at the ſame time cites the caſe of Frampton and Gerrard as determin 
to the contrary, 1. Ro. Abr. 791. Gilb. on Uſes 20% The reaſon, why the uſe to the baſtard is good in the firſt inſtance and 
bad in the ſecond, depends on tne common, but perhaps obſcure, diſtinction, between uſes raiſed by tranſmutation of the poſſeſs 

as on a feoffment grant fine or common recovery, and thoſe raiſed without, as a covenant to ſtand ſeiſed or bargain and 
©; or, to expreſs it in more intelligible terms, between declaring uſes on a poſſeſſion or eſtate actually fran qrrred to'a third 
perſon, and declaring them on a poſl or eſtate retained in the party himſelf, In the former caſe the eſtate is paſſed — 
pleteiy 

6 Continuatien of notes 10 121. 4. 
jecture we have thus hazarded to illuſtrate, how it happens, that a married woman may alienate her real rights by fine, though 
| not 


a. 


from a defect of the law, the infant finds himſelf wholly * Vr with a guardian. This may happen to be the caſe, either 
rr 


from 


* OO CO 


— ——̃ , _ —_— — 
- — — — — — * * 2 — 
* — — ” 
- — — > —_— 2 —_— 
, ih of 5 * . * * 


= * "- * — — 
D rr 


2 — 


— 
— — 


by 4 * 1 
— — o _ - — - 2 — 
KK» H rp —— — — ——— — 


1 


—— — 


3 p 


— 


3 


= 


Lib. 2. Cap. 11. Of Villenage. Sect. 189, I90, 


84.1 Elis. Dier 313. 18. Elis. for the ſame reaſon, where the ſtatute of 32. H. 8. of wills, ſpeaketh of children, baſtard chil. 


345+ dren are not within that ſtatute, and the baſtard of a woman is no child within that Gar 
where the mother conveys lands unto him, : veg 
775 Trin. 18. E. f. rot. 61, [ fl] It was found by verdict, that Henry the ſonne of Beatrice, which was the wife of R 
f. corm rege. (Cro. Jam. bert 0. 


adwell deceaſed, was borne per undecim dies ultimum tempus legitimum mulierihy; 
221 Ne $36. Godbs ſitutum. And thereupon it was rt quod ov Henricus 755 As debet filius — Ra 
281. 9. berti ſecundum gem & conſuctudinem Anglia conflitut' (1). Now legitimum tempus in that a 
appointed by law at the furtheſt is nine moneths, or forty weeks (2) ; but ſhe may be delivered 
betore that time, which judgement I thought good to mention. And this agreeth with that in 
4. Eſdrav 4 41. Vide Panciroll, Eſdras. Vade & interroga pragnantem, fi quando imtleverit novem menſes ſuos, adbuc poterit matrix 
Nova reporta, pag. 48 5. &c. ejus retinere partum in Jemetiph ? & dixi, nonpoteſi, domine, 


Sect. 189. 


46 villeine eſt TEM clieſcun A150 every villein 
able & franke villein eſt able & is able and free to 
Lel BraRt, lib, 4. fol. 196. Brit- de ſuer, Se. (g] In an franke de ſuer touts ſue all manner of ac. 


ton » fo, 125. illei . 
e action brought by a villeine, manners d'attions en- tions againſt everie 
werſus non dominum, non va- 


lebit ei exceptio, quia eſt ſervus Vers cheſeun perſon, perſon, except againſt 


—_— 77 pany Sn ry forſpris envers ſon his lord, to whom he 
4: ©. ay „ rum tt er t an feruus. 1 ES . = g hip 
le Enn 76. E. And it is to be obſerved, ſeignior, a que il eſt is villeine. And yet in 


3. 21. that 1 8 hath ao a villeine. Et uncore en certaine things he may 
particu ar eitate in a villeine 8 - 2 . . . ” 
NN choſes il poit have againſt his lord 
wall diſable the villeine, - if ber action endes an action. For he 
he brings an action againſt / F171, g : 41 5 

| Mon: Tr the hk As 7 1 ſeig tor. Car may have againſt his 
ta ors (as it is ſaid) difable bim. [C] 77 £917 aver envers lord an action of ap- 


Examinatio willenagii on tewt, ſon ſeignior un ac- peale for the death of 


niſi ex ore veri domini fuerit „ , . a 
— tion d'appeal de mort his father, or of his 


Appeale. Appellum fon pere, ou d'auters other anceſtors, whoſe 


commeth of the French word de les aunceſters, que heire he 1s. 


appeller, that ſignifieth to ac- heire 11 eſt. 


3. Inft, 131.) cuſe or appeach. An ap- : | p 
J Brit. cap. 22. fo. 38. Brac. Peach. [4] An appeale is an accuſation of one upon another; with a purpoſe to attaint him ct 


ton lib. 1. fo. 6, telonie by words ordained tor it. 


[/] 38. E. 3. 32. 11. H. 4. 93+ De mort III for a villeine ſhall not have an appeale of robberie againſt his lord; for that 

1. II. 4. 6. 29. H. 6. tit. Corn he may lawfully take the goods of the villein as his own. [-:] And it in an appeale of deatl. it 

121 Flite I, 3. 6 5: „ of be found for the plaintite, he is infranchiſed for ever. Hinc enim , quod eo ifſo ſunt H 
modi domini ſervos ſuos amiſſuri, cum de injuriis fueriut conwitti, And there is no Civcri 
herein, whether he be a villein regardant, or in groile, although ſome have ſaid the contag, 


Sect, 190. 
Ie] Mirror ea, f. ſeft, 12, cap. 3. RA PE. [n] Raptus is, UXY un nicfe, LSO a niefe, that 


G lot. 6% . when a man hath. . car- que eſt ravie is raviſhed by her 
; nall knowledge of a wo- 


man by force and againſt her per a ſelgnior, por? lord, may have an * 
will. aver un afppeale de peale of rape àgalnſt 
Appeale de rape. rape envers luy. him. 

By the generall purview of | 
w. 1. 6. 13. W. 8. en. 35. the ſtatutes, (*) that give the appeale of rape, the niefe ſhall have an appenle of rape 2947" 
R. 2. ca. 6. 11. H. 4. cap, 13. the lord. Lo] And it ſeemeth by the ancient authors of the law, that this % hainous an en 
„E. 4. cap. 1, was ſeverely puniſhed by loſſe of eyes, and privy members; but of old time it was tclony, 
1% 29 H. 6. tit, Coron. 17. Which you may reade at large in the ſecond part of the Inſtitutes VV. 1. ca. 13. 


Bratt. lib. 3. fol. 147. [5] A! 


pletely from the grantor or donor, without the aid of a court of equity; and therefore it is immaterial, whether the uſe declares 
on the eſtate is gratuitous or not, it being ſufficient, that the grantee or donee receives it coupled with a truſt or uſe, But 1 
the latter caſe, the tranſaction reſts in covenant or agreement between the covenantor or bargainor and the cu. #5 and it 


the covenant or agreement was not founded on the conſideration of bleed or a <a; confideration, tuch as mariiage inen, 
our courts of equity, which till the 27, of H. 8. had the ſole cognizance of uſes, would not interpoſe to compel the pertormance: 
In fewer words, Chancery would enforce uſes annexed to a perfedt gift, however gratuitous they might be, but not thoſe rettinyg 


only on a naked contract, without even ſo much as the conſideration of b{594to mamtam them. The authorities in proof of tas 
diſtinction are abundant ; nor do we know of any ſeeming to impeach it, except the ſingle caſe of Frampton aud Gerrard 
already cited from Rolle, which, if it did turn on ſuch a point, is ſuſſiciently controled by other caſes to make the doQrin? 
indiſputable. Mo. 102. Ow. 40. 1. Leon. 197. 1. Co. 176, b. W. Jo. 346. Cart. 143. 12. Mod. 161. Gilb, on Utes 113. 297+ 
Add to this the disfavour of our law to baſtardy, in not recognizing any but {rgitimate blood to be a good conlideration, ant 
the whole ſecret of the rule as to uſes to baſtards will be diſcloſed, On a covenant to ſtand ſeized, an uſe will not riſc to a bal 
tard ; becauſe, the uſe depending on contract, ſome conſideration is requiſite, and lawful blood and marriage are the two c 
derations pecaliar to ſuch a covenant, which neceſſarily excludes baHardy. But on bargains and ſales of land, in Which!“ 
eſſential conſideration to raiſing an uſe is money or a price, or on any conveyances, on which, the ettate being paſſed out cht? 
grantor and therefore not depending on his contract, uſes may be declared without any contideration, baſtards ſtand preciſch 
on the ſame footing with other perſons, and are equally capable of having uſes limited to them. To give the ſum of this ©" 
cidation in one ſentence, where the uſe will not rife without the conſideration of $/cod, if derived through any but the pass 
channet of marriage, however near the blood may be, it will not avail, . 
(1) Lord Hale, in a note on a paſſage about legitimacy in fol, S. a. gives a fuller extract of this caſe from the record, than 1 

here expreſſed. His words are theſe ; | 
Trin. 18. E. 1. Coram rege, rot. 13. Bedford, et M. 23, 23. E. 1. rot. 2. In afſiſe by John Radwel!l ayainfl Henry fon of e 
44 


Continuation of notes to 121. a. 3 
not by any inſtrument or act ſtrictly and nominally a conveyance, leads to proving, that the common notion of a fine's binding 
femes covert merely by reaſon of the ſecret examination of them by the judges is incorrect. If the ſecret examination of 17/c// w3 
ſo operative, the law would provide the means of effectually adding that form to ordinary conveyances, and ſo make them con- 
cluſive to femes covert equally with a fine, But it is clearly atherwiſe ; and, except in the caſe of conveyances by cem, ther? 


mult be a ſuit depending for the freehold or inheritance, or the examination being extrajudicial is ineffectual, In _w o_ 
: altitut 


_— — 


before tourteen, when the infant has no property ſuch as attracts a guardianſhip by tenure, and the father is dead without 178 


- 


1 


Lib. 2. Of Villenage. Seck. 191, 192. 124 


And this word rape, which out author here uſeth, is ſo appropriated by law to this caſe, [p] 9. E. 4. 6. Rimor 
2s 2 this word (rapuit) it cannot be expreſſed by any coats or circumlocution ; for 2 13. 1 1 
-arnaliter cognovit cam or the like, will not ſerve. 


Sect. 191. 


F Y / un vill LSO if a villeine be Ove MAttET (pos. rio. 88.) 
ſoit fait executor made executor to dene ſpoken in | 
aun autre, & le ſeig- another, and the lord of this chapter before. 
nior del villeine fuit en the villeine was indebted 1 villein fall have 
dette a le teſtator en un to the teſtator in a cer- againſt his lord, and 


- . it is no plea for the 
certeine ſumme dargent, taine ſum of mony, which © by, 3 


que neſt my pate, en ceo is not paid, in this caſe, plaintife is his villeine; 

caſe, le villeme, come the villein, as executor of ; ae rm be 2 

executor de le teſtator, the teſtator, ſhall have an of fhis aten; becauſe 

avera ation de det en- action of debt againſt his he Kath * by « gif in 
. MIO NIOP : . aw to the ule of the 

vers ſon ſeignior; pur lord; becauſe he ſhall DG. ed as Bb 

ceo que il ne recovera le not recover the debt to one uſe, 

det a ſon uſs demeſne, his owne uſe, but to the 

mes al uſe le teſtator. uſe of theteſtator, 


ar. E. 4. $0.4. 


Sect. 192. 


7 TEM te ſcignior ne A LSO the lord may E ſeignior ne po- 
poit prender hors not take out of et prender hors 
del prſſej/ion de tiel the poſſeſſion of ſuch del poſſeſſion, &c. of 
willemqueeſtexecutor, villeine, who is ex- thisalſo ſuſlicient hath beene 
les lieus le mort; et fil ecutor, the goods of —_— 

- wah l : Et recovera dama- 
face, le villeine come the deceaſed; and if 


2 „e ges al uſe del teſtator. 
executor avera ain he doth, the villeine 7] Note damages recovered ſq] 21. E. 4. 4. b. 11. H. 6. 34. 


de treſpaſſe de meſmes as executor ſhall have by 2 M 2 1222 1 
* 775 * 7 7 of treipalle nail be aflets; and“ 4 

les biens 1ſinut prijes an action for the ſame rot they ware. never a, th 

enVers ſon fergnior, goods ſo taken againſt teſtator. And ſo it is in other 


& reccuvera damages his lord, and ſhall re- like caſes, as by our bookes it 
” appeareth. 


al uſe le ' teſtator. cover damages to the *{,3 if an executor hath Ciba: & Std. Broke it 
Mes en touts tile ule of the teſtator. But 2 villeine for yeares, and the Villenage 70, (Ante 217. a.) 


* WA 0 1 villein purchaſes land in fee, 
caſes il covient, que in all ſuch caſes, it be- the exccutor entreth, he ſhall 


le ſeigniar, que eſt hoveth, that the lord, have the whole fee ſimple ; 
defendant en ticls which is defendant in but becauſe he had the villein 

2 . R in auter droit, viz, as execu- 
actions, face proteſ- ſuch actions, maketh tor to the uſe of che dead, it 


tation. ue lo 111 ; 0 1 1 ſhall be aſlets in his hands. 

7 HE pt fe * 2 1 3 mY whe Note a diverſity between the (Ante 117, a) 
eſt ſon villein ; ou au- plaintife is his villein; quantity of the eſtate, and the 
terment le villeiue or otherwiſe the vil- 2 uf it; o the law 

en 5 . re eth not the quanti 
ferra erifrancliſe, co. leine ſhall be infran- le fine; for * — 

[I] tenant 

who was ge of Robert Radewell, quia compertum eſt, quod diftus Henricus fuit natus per 11 dies poſt 40 ſeptimanas, quod 
tewpus cl ultatum mulicribus pariendi, ex quo prædictus Robertus non habuit acceſſum ad predictam Beatricem per unum 
men'em ante mortem ſuam, præſumitur dictum Henricum eſſe baſtardum, ideo judgment for the plaintiff. Hal. MSS. 
In this tate of the cate is correct, lord Coke's is erroneous in ſeveral particulars of conſequence. 1, He is ſhort in not expreſſ- 
ing, that the record mentions forty weeks, and ſo leaving it to be deemed an inference of his own, as which it has been accord- 
wyly treated, 2. He exceeds the record, by repreſenting it to ſtile that tune the late for a woman's going with child, when the 
record only calls it the %, period. 3. He wholly omits the huſband's having had no acceſs to the wife for one month before his 
death; a fact very material, it being very eaſy to allow eleven days after the uſual time, but requiring a ſtrong caſe to = 


Continuation of notes to 121. @. 
| Inflitute lord Coke repreſents this to be the general law, and, amongſt many authorities cited to prove it, refers to a caſe of 
Hen. 7, reported by Keilwey, in which, whether the examination of a ſeme covert, on the inrolment of a bargain and fale to 
the ing, luſſiced to bind her, was largely debated. 2. Inſt. 673. Keilw. 4. a. to 20. a. The juſt explanation therefore of the 
lubjebt 15, that the fendency of @ real ation for the freehold of the land, in conſequence of previouſly taking out an original writ, 
without which pretiminary even at this day a fine is a nullity, ſhould be deemed the primary cauſe of the fine's binding a feme 
Covert j and that the ſecret examination of her, on taking the aknowledgment of the fine, is only a ſecondary cauſe of this operation, 

ich are the tee chief effects, by reaſon of which, fines, no longer uſed, according to their original, as recorded agreements 
for conciution of au ſuits, have been changed into, and are ſtill retained as feigned proceedings; and being thus accommo- 
wech to anſwer purpoſes, to which ordinary conveyances cannot be applied, it is no wonder, that they ſhould not only be con- 
biered 23 a (pecics of Conveyance, but alſo be deemed a principal guard to the titles to real property, and as ſuch be ranked 
aronglit the moſt valuable of the common aſſurances of the realm, , . 

la this dipreffion on the properties of a fine, we have purpoſely omitted to conſider its operation, either as an efloppel, except 
a far as it may be {aid to be one to the iſſue in tail by force of the 4. H. 7. and 32, H. 8. or as a diſcontinuance, or laſtly in reſpect of 
the conuſor's warranty, which is always inſerted in it. The virtues of a fine, in the three points of view we have examined it, 
namely to extinguiſh dormant titles, to bar the iſſue in tail, and to paſs the intereſts of femes covert; theſe conſtitute the more 
Feutar qualities, on account of which it is molt uſually, if not always, reſorted to. As to the three other effects, it may be 
dug nah t9 abſerve here, that they are equally incident to feoffments, or any other deeds having warranties annexed, The diſ- 
unct conſideration of them is reſerved for another occaſion.—(2) If binding the parties, or even privies, excluſive of heirs in 
ti, was the only effect of a fine, it would ſcarce be preferable to leſs ſolemn agreements ; for, without doubt they alſo are ſo 
far binding, The mott diltinguiſhable properties of a fine are barring rangers unleſs they claim within five years, barring the 
pe in tail immediately, and binding femes covert, as we have explained in the foregoing note.— (3) Eu gros not in L. and M. or 

* Sci Land M. and Rob.—(5) Court inſtead of Cc. in L. and M. and Roh.-(6) But ſee x. Lev. 100. and 2. Sid. 298. 
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ing executed his power of appointing a guardian for his child; or after fourteen, when the cuſtody of the guardian by — 
terminates 


Lib. 2. 


Cap. 11: Of Villenage. Sect. 194, 


JL. 5. B. 4 66. . 8 — — ment que le matter chiſed, although the 
pas che iſe of the vl foit *s pour le ſei- matter be found for 

Ju f, 3.6. 37 leine in fee, but [el tenant for gnior, encounter the lord, and agai 
hs 209: , and will alſo „* . 
f 137. a.) cory 22 ww /e villein, come eſt dit. the villein, as it is laid 


But the law reſpecteth the quality, for in what right he hath the villeine, 
| right ſhall he have the perquiſite; as in the caſe of the executor aboveſaid, and 

(s) 41. E. 3. 21, on —— [z] that hath the villeine in right of his 
e rn t. 


[x] So if a man hath a villeine in the right of his wife, he ſhall have the i 

in — right. But if the purchaſe be after ſue had, then the baron ſhall have he. — 
to — his heires ; becauſe by the iffue he is intituled to be tenant by the curtelie in his 
owne right. 


[31 Come 276.6 in C- Proteſtation. I/] Proyftatiois an excluſion of a concluſion that a party to an ation 

" caſe, may by pleadin incurre; or it is a ſafeguard to the party, which keepeth him from being con. 
cluded by the plea he is to make, if the iſſue be found for him. But in this caſe without a pro- 
teſtation, albeit the iſſue be found for the lord, the villeine ſhall be entranchiſed, as it a 
peareth hereafter in this ſection, * 


in = fame 
in the caſe of 
church, he ſhall have the perquiſite in th 


(* 18. E. 3 29» 


Sect. 193. 


wi run CEO ſerra trie n FT EM ff villine ALSO if avilleine 
le countie, Sc. ® ſuiſt un action de ſueth an action of 


Be tryed, that is, as it it is 
„„ treſpaſſe, ou un auter treſpaſſe, or any other 


twelve men, that is called in £770 envers ſon ſeig- aclion, againſt his lord 


1 10 3 "Py nior en un county; e in one county; and 
. 3, „ E. 5 = 8. a n t 15 Cate t Ee law 0 . * a = 

[17 * $2. 36 B-3:73- er the villeid in the le ſeigntor dit, que il the lord faith, that he 
3.4. 31- 44: F. 3. 36. 47. E. iſſue; for otherwiſe by the ne ſerra reſpondus, ſhall not be anſwered, 


3- 26. 22. H. 6. 52. 35. H. 6. rule of law in like cafes he f - ; ; . 
14. 35. H, 6, 24, Vide leer 556. gqght to anſwer to the ſpe- pur ceo que il eſt ſon becauſe he is his vil- 


ciall matter, wiz, to the re- V/llein regardant a leine regardant to his 


gardancy ; but in favour of /n manor e : . 
PP reply, that he Se n auler mannour in another 


is tree and of free eſtate, and county (i); & le plain- county ; and the plain- 
conſequently this iſſue con- tife dit, que il eſt tife ſaith that he is 


ing th ſon ſhall be 
weed whom Fee vrt „ Franke et de franke free, and of a free 


3] 2. Mar, Dier 112, brought. [3] The like law eſtate, et nemy villeine; eſtate, and not a villein; 

Polt, 125, 7, Co. 1.) it is, it iſſue be_joyned upon cog ſerra trie en le this ſhall be tryed 
the ideocy of the plain- CZ es > 5 
tife or defendant, it ſhall be coαννν] lou le plaintife in the county where 


tryed where the writ is adolf concerve ſen ac- the plaintife hath 
brought ; becauſe it concern- FA p / d 
eth the perſon. u, ef nemy en le conceived his action, 


In favorem liber- county lou le manor and not in the county 


tatit. It u commonly fd. eſt : et ceo eft in fa- where the mannor is: 


that three things be favoured vorem libertatis. Ez and this is in favour of 
F. N. B. 77, f. in law; life, liberty, dower. 22 _ 1 
14 — 4 42. (c] 1 ins & eradelit judi- Ry” cel care we eſta liberty, And tor this 

candus gil, qui libertati non fa» {Ute ſuit fait an 9. R. cauſe a ſtatute was 


wet. Angliz jura in omni caſs 2. cap. 2. le tenor de made anno g. R. 2. ca. 2. 
libertati dant favorem. 


Tryall is to finde out by 27e enſuiſt en tir] the tenor whereof fol- 


due 2 the work of forme. Item pur la loweth in this forme. 
the point in iſſue or queition - . 
I pluſers villeius, et Alſo for that where 


neifes, ſibien des many villeins and neifs, 


raundes P10 11- ors 
(1) &c. in L. and M. and Roh, 8 1 8 


rant extending ſuch liberality to nearly fx weeks. 4. The word præſumitur, which lord Coke paſſes over, is of imnortarce; for 
it indicates, that, notwithſtanding the great exceſs ot time, it was conceived to create only a fre/umprion for the baſtatdy, an 
conſequently, if very cogent circumſtances, to account tor the protraction of the birth, and ia tavour of the wite's chattity, Lal 
occurred, the judgment might have been for the legitimacy. | 

So far we had advanced, when on looking into Rolle's Abridgment, we found this ſame ancient caſe of Radwell more gt large, 
than either in lord Coke or lord Hale, But Rolle agrees with the former as well in reſpect to the recoid's not mentioning tne 
200 aweeks, as to its ſtating the birth to be eleven days after the lateft time in law for a woman's going awith ; and as from 

olle's particularity he ſeems to have molt minutely attended to the record, his authority, till the whole record appears, ſeems 
moſt deciſive, However the two lalt particulars, in which lord Coke differs from lord Hale, ſtill remain, to which Rolle adds 
theſe further circumſtances, that the huſband languiſbed of a fever a long time before his death; that on the taking of an inquiſition 
afterwards in the court of a lord, of whom he held lands by kaight's ſervice, the wife ſwore ſbe was not pregrant, and to prove 
it uncovered herſelf in open court; and that, in conſequence of all this, the lord received a collateral relation as heir. The wort's 
deſcribing the wife's expoſure of her perſon are remarkable; for the record ſtates, that ſhe, being interrogated, juramento aſſcrebat, /e 
non efſe praeguantem ; et, ut hoc omnibus manifeſte liqueret, weſles ſuas ad tunicam exuebat, et in plena curia fic ſe videri perm/fit. 1. Ho. 
Abr. 356. pl. 3. and 18. E. 1. rot. 13. in B. R. there cited, It reflects great diſcredit on the lord's court, which permitted ſuch a 
groſs indecency ; and ſtill more on the king's judges, who ſuffered it to be recorded as one of the grounds for a verdict before 
them. How laudably contrariant is the proceeding on the writ de ventre inſpiciendo. This remedy tor the heir againſt the pre- 
tence of pregnancy, lo well known to be of earlier date than the reign of Edward the firſt, as it was framed in the times of Brac- 
ton Britton and Fleta, delicately requires the widow to be inſpected by a jury of ker own /er; and though in ſubſequent times 
the ſheriff was ordered to ſummon a ©” NN both of men and women, yet ſtill the /earck was to be made by the latter 
only. Bract. 69. a. Brit. 16 f. b. Flet. lib. 1. c. 15. Reg. Br. „ 227 a. What barſh ideas of the times might we be led to 
adopt, if the early introduction of the writ de ventre inſpiciendo did not demonſtrate, that the unſeemly record we are ovierving 
upon was a ſingularity, and ſo many other teſtimonies of a more advanced refinement in judicial proceedings did not concur, to 
reſcue the age of our Engliſh Juſtinian, from the ſuſpicion of a general practice of ſuch barbaritm, 

Let us then ſuppoſe the record to be as it is in Rolle, which is the more probable to be the truth; becauſe a contemporary 
judge, who reports its having been produced on a trial of legitimacy, repreſents it much in the ſame way. Cro. Jam. 541. But 
{till it will not warrant lord Coke's inferring from it, that forty wweeks conſtitute the lateſt time our law allows for a woman $ 

oing with child. On the contrary no particular time being mentioned, what period was meant, muſt be found out through 
ſome other medium; and as the record ſtates other unfavcurable circumſtances beſides the exceſs of time, and that the jury , N 
une 


—— 


terminates, and from the want of the father's appointment there is no other ready to ſucceed to the truſt and to take care of 2 
inan 


Lib. 2. 

ors, come des aut ers 
gentes, fibien eſpirt- 
tuals come temporals, 
fenſuent, deins cities, 
villes, & lieux en- 
franchiſe, come en la 
citie de Londres, & 
auters ſemblables, & 
feignont divers quits 
envers laur ſetgniors, 
a cauſe de eux faire 
franks per le reſpons 
de lour ſeigniors: ac- 
corde eft et aſſentut, 
que les ſeigniors, ne 
auters, ne ſoyent my 
orbarres de tour 
willeines per cauſe 
de lhur reſpons en 
ley. Per force de quel 


eſtatute, fi aſcun vil. 


leine voylloit fuer 
aſcun maner de acti- 
on a ſon uſe demeſne 


en aſcun county, ou 


10 eft fort a trier en- 


vers ſon ſeignir, le 
ſeignior, poyt eflyer de 
leader, que le plain- 
tife eft ſon willeme, ou 
de faire proteſtation, 
que il eft ſon villeine, 
& de pleder jon auter 
matter en barre. Et 
A ils fant a iſſue, & 
liſſue foit trove pur le 
fetgnior, dongue le vil- 
lein eſt villein, come il 
fuit devant per force 
de meſme leflatute. 
Mes fs le iſſue ſeit 
trove pur le villeine, 
donque le villeine eſt 
franke ;, pur ceo que le 


Of Villenage . 


aſwell of great lords as 
of other men, aſwell 
of ſpirituall and tem- 
porall, flye and go in- 
to cities, townes, and 
places franchiſed, ' as 
into the city of Lon- 
don and other like 
places, and feine di- 
vers ſuits againſt their 
lords, becauſe they 
would make them- 
ſelves free by the an- 
ſwer of their lords: it 
is accorded and aſſent- 
ed, that lords nor 
others ſhall not be fore- 
barred of their villeins 
by reaſon of their an- 
ſwer in law. By force 
of which ſtatute, if any 
villeine will ſue any 
manner of action to 
his own uſe in any 
countie, where it is 
hard to try againſt his 
lord, the lord may 
chuſe whether he will 
plead, that the plain- 
tife is his villeine, or 
make proteſtation that 
he is his villeine, and 
plead his other matter 
in bar. And if they be 
at iſſue, and the iſſue 
be found for the lord, 
then the villeine is a 
villeine, as he was be— 
fore by force of the 
ſame ſtatute. But if the 
iſſue be found for the 
villeine, then the vil- 
leine is free; becauſe 


that the lord tooke 


Seck. 193. 


upon jud t may be gi- 
mY An — be. 
tweene the ies is two- 


fold, ſo is the triall thereof: 


125 


for either it is que/fio juris, vide ſect. 234. 


(and that ſhall be tried by the 
judges either upon a de- 
murrer, ſpecial verdi or ex- 
ception, for cuilibet ſua arte 
perito oft credendum ; & quod 
quiſque norit in hoc ſe exerce- 
at; and it is commonly and 
truly ſaid, ad gue/ſtionem juris 
non reſpondent juratores) or it 
is quee/tio fact (1). And the 
triall of the fact is in divers 
ſorts, whereof a light touch is 


given before, ſect. 10, Ot theſe vide ſect. 102, 


a triall by xii. men (here in- 
tended by Littleton) is the 
molt trequent and common, 
And ſome tew rules of law, 
are neceflary here to be re- 
membred (for the better un- 
derſtanding of the bookes of 
law hereatter) where and 


trom what place, . de 14% Vide ſect. 234. more of this mat. 
wicineto, out ot what neigh» ter. 


bourhood the jury ſhall come, 
a neceſſarie poynt to be 


knowne; for it there be a (6. Co. 47, 5. Co. 36. b. Cra. 
miſ-tryall, (that is) if the Cha. 4% 


jury commeth out of a wrong 
place, or returned by a wrong 
ofticer and give a verdict, 
judgement ought not to be 
iven upon ſuch a- verdict. 
4] Wherein the moſt 


rule is, that every tryall ſhall !! 


be out ot that towne, pa- 
riſh, or hamlet, or place 


43. E. 3. 
6, 1. 


neral A] 3. E. 3. 73. 20. H. 6. 20. 5. 
4. 27. 9. H. f. 8. 8 H. o. 


7. H. 6. 27. 1. E. 3. 56. 
5. 47. E. 3. 6. 34+ H. 


known out ot the towne, &c, (2. Rol. Abe. 618. Cro. Jam, 


within the record, 


which the matter of fact if- & 


ſuable is alledged, which is 
molt certaine and neereſt 
thereunto, the inhabitants 
whereot may have the better 
and more certaine knowledge 
of the fact (2). As if the ſact 
be alledged in guadam platea 
wocat” King-ftreet in civitate 
* in com Midd. In this 
caſe the viſne cannot come out 
of platea ; becauſe it is neither 
town, pariſh, hamlet, nor 
lace out of the neighbour- 

— whereot a jury ma 
come by law. But in this caſe 
it ſhall not come out of Welt, 
minſter, but out of the pariſh 
of St. Margaret, becauſe that 
is the moſt certaine. But 
therein 


within 180. 326. $13. 676, Hob. 56. 


Co. 66, b. 11. Co, 25 b. 6, 
140 


ſumed againſt the child's being the iſſue of the deceaſed huſband, it ſeems fair to ſuppoſe, that the Jaw was underſtood, not to be 
lo ſti ict in the time alluded to, whatever that time might be, as indiſcriminately to condemn as illegitimate all children not born 
within it, but rather to conſider every exceſs, unleſs very extraordinary indeed, as only raiſing a preſumption againſt them. 
This conſtruction is clearly moſt contiſtent with the terms of the record in queſtion. In the next note, we ſhall attempt to ſatisfy 
2 roger; that the rule relulting from it is molt conformable to other precedents and authorities, as well as to the reaſon of 

le ng. . 

After the caſe of Radwell from the record of E. 1. lord Hale gives the four following caſes. Rot. Parl. 9. E. 2. m. 4. Gilbert 

e Clare comes Glouc. obnt 30. Juni 7. E. 2. in parliamento tent. quindena, Hil, 9. E. 2. the ers and coheirs pray livery. Ma- 
74a. quz ſuit 0x07 comitis, pretends ie be big by the earl, which was accordingly found per inquiſitionem. The coheirs reply, that, 

cumnifla prgnans eſſet, tantum tempus elaplam eft, ut ſecundum curſum pariendi non poteſt digi imprægnari a comme. Yet 
they could nut obtain livery till Paſch. 10. E. 2. but the queflion hung in deliberation. —Note 18, R. 2, awphere a woman in ſuch a ca 
wmediately after the death of the fit kuſhand took a ſecond huſband, and had iſſue born forty weeks and eleven days aſter the death of the 
At huſband, and it wvas hel. 19 bs the iſſue of the ſecond huſband.—M. 17. Jac. B. R. Alſop and Stacey. Andrews dies of the plague. 
His wife, who wwas a lewd woman, is delivered of a child forty weeks and ten days aſter the death of the huſband. Yet the child Twas 
& yudped legitimate and heir to Andrews ; for partus puteſt protrahi ten days ex accidente.— M. 4. Car. in Cur. Ward. and after- 
wards P. 5. Car, B. R. Thecar marries a lewd woman, but e doth not cohabit with him, and is ſuſpected of incontimency with Dun- 
mb; Thecar dies; Duncomb within three weeks after the death of Thecar marries her ; two hundred and eighty-one days and fixtern 
hours after his death ſhe is delivered of a ſen. Here it was agreed, 1. If foe had net married Duncomb, without queſtion the iſue ſhould 
not be baflard, but ſhould be adjudged the ſon of Thecar. 2. No averment * be received that Thecar did not cahabit with the wiſe. 3. 
Though it 15 poſſible, that the ſon might be begotten after the huſband's death, yet, bring a queſtion of fact, it was tr ied by @ jury, and! 
ſon as found to be the ifſue of Thecar. Hal. MSS. : 

Lord Hale's ca e of E. 2. appears very extraordinary, the time from 0. le: 7. E. 2. wlien the earl of Glouceſter died, to the 
quindene of Hilary, or 29. Jan 9. E. z. when the livery to his ſiſter was P aa er poſtponed in parliament, being within one day of 
@ year and ſeytn months ; which is a much later date for the delivery of a liye child, than the moſt liberal in their calculations 
have hitherto aſſigned. However, on reading the printed copy of the original record, in the rolls of parliament lately pub-, 
liſhed, we find lord Hale's note quite accurate. See Rot. Parl. v. 1. p. 353- As to thecaſe of R. 2. it confirms the doubt we have 
elſe where ſtated of the opinion, that, if a widow marries again and has a child within nine months after the death of the firſt 
huſband, the child may chooſe his father; and is an authority for deciding according to the proof of the woman's condition 
when her firlt huſband died. Ante fo. 8. a. note 9. Terms of the Law, firſt edit. tit. Baflard, and Cowel Inſt. lib. 2. t. 9 Lord 

ale's two other caſes are reported in ſeveral books, Alſop and Stacey being in Cro. Jam. 542. Godb. 281. Palm. g. 1. Ro. Abr. 
356. and Thecar's in Cro. Jam, 685, Winch. 71. Litt. Rep, 177, 

For the remainder of tht notes to 121. b, ſee 129. 4. ; 

(1) See Polt. x55. b. 228. 2. {z) Both in civil and 44 ſuits 1 . 2. is very nice in requiring every iſſuable fact 
to be alledged, not only within a county, but alſo within a pariſh, ioron, or, Hamlet, or, for want of either of theſe, ſome other knoron 
Place of the ſame county, not being a hundred, which probably was excluded as 709 large a divifion ; and if this rule was not 

rved, it might be pleaded in abatement, or otherwiſe taken advantage of, by either party, according to the ſtage of the 


uit, Cro. Elz. 260, Thel. Dig. Br. lib. 2, c. 15, to 18. Com. Dig. Abatement H. 13. Pleader C. 20. The neceſſity of _ 


Infant or his Property. Lord Coke only takes notice of ſuch of 


— 


where the infant is under fourteen, and as to this _ 


Lib. 2. Cap. 11. Of Villenage, ' Set. 193. 


therein alſo t is to be noted r | I 
ther if it tad been alledged in eigne w fr % al not at the beginni 


Kingſtreet in the pariſh of St. Commencement pur ſon for his plee, that the 
Margaret in the county of plee, que le villeine villeine was his vil. 


iddleſex, then ſhould it have , 5 2 2 . : 
(7. Co. 1. 1. Sid, 9. 88. Hob, _ er — Kingſtreet, for fuk Jon villeine, mes leine, but tooke this 
$9. 1. Sid. 10. 2. Ko. Abe. . hen mould Kingitreet have Ceo priſt ber proteſta- by proteſtation &c 
1. Roll. Rep. 369. Cro. EEA bl . 
$18.) beene eſteemed in law a tion, Se. 
Le] 4. E 3. 30. 8. E. 3. 68. 39. towne{e] for whenſoever a > 2 
H, 6. 13. Brooke Pleading 61, place is alledged generally in pleading (without ſome addition to declare the contrary, as in this 
714 B. 4 41.5. E. 4 20. 22. caſe it is) it all be taken for a towne. [ tl ] And albeit parochia generally alledged is a place 
. 4. 2. 35 l. 6. 30. 22. HI. 6, incertaine, and may (as we ſee by experience) include divers townes; yet, If a matter be 
47. 1. Co 162, Digges calc 11. alledged in parochia, it ſhall be intended in law, that it containeth no more townes than one, un- 
Co, 25. 6. Co. 14. eſſe the party Goth ſhew the contrary. [g] But when a pariſh is alledged within a city, there 
Hob. 199, Rel, Abe. ny without queition the viſne ſhall come out of the pariſh, for that 1s more certaine then the city, 
1 <4 1 Loo, 2 6. [4] If a treſpaſſe be alledged in D, and nul tiel ville is pleaded, the jury ſhall come out & 
: 7. 3. b. 11. H. 7. 22. b. corpore comitatus; but it it be alledged in S and D and nul tiel wille de D is pleaded, the juy 
9. E. 4. 3. 5. 3. E. 4. 26. 39. H. ſhall come out de wicineto de &, tor that is the more certaine. So if a matter be alledged within 
6. Treiy 93. 4. E. 3. 30. a mannor, the jury ſhall come de vicincto manerii; but if the mannor be alledged within x 
(Hob. 89. 266. 6. Co. 65. b. 1. tone, it hall come out of the towne, becauſe that is moſt certaine, for the mannor may e:- 
Leon. 10g. Cro. Car. 27, Cro. 45 . : G . y EZ 
Jac, 302, 303. 303.) tend into divers townes. And all theſe points were reſolved by all the judges of England upon 
conference betweene them in the caſe of John Arundel eſquire indited for the death of Willlam 
[*] 6. Co. 14. Arundel's caſe, Parker “. ; | 
[i] 45. E. 2. 5-3. 46. E. 3.6.& [i] In a reall action, where the demandant demands land in one county, as heire to his 
7. Gernon's caſe. 18. E. 3. 5%. father, and alledges his birth in another county, if it be denied that he is heire, it ſhall not be 
11. H. 4. 56. b. 37. 17. E. 3. tryed where the birth was alledged, but where the land lyeth, for there the law preſumes it 
36. : 5 * fag os 3% ſhall be beſt knowne who is heire. But it the detendant make himſelf heire to a woman, for 
35. All, 7. (te. J3*+239-) that is the ſurer and more certain fide, and the mother is certaine, when perhaps the father is 
incertaine, and therefore there it ſhall be tryed, where the birth is a becauſe they hare 
more certaine conuſance then where the land lyeth. And fo it is where generally baſtardy u 
[4] Mich. 41. & 32. Eliz. Ro-. alledged, the tryall ſhall be in like caſe mutatis mutand;:, (4) It a man plead the king's letters 
365. in the King's Bench, inter patents, and the other party plead non conceſſit, it ſhall not be tryed where the letters patents 
Edan & Frankline, a%JuGge 3. heare date, for they cannot be denyed, but where the land lyeth. . 
3 1 Ys Every tryall muſt come out of the neighbourhood of a caſtle, mannor, town or hamlet, or 
Sek Ae: hog: 4 232. place known out of a caſtle, mannor, tou ne or hamlet, as ſome torreſts and the like, as betore 
C10, Jam. 239. 9. Co. 47. ) and by the authorities thereupon quoted appeareth. 
Every plea concerning the perſon of the plaintite, &c. ſhall be tryed where the writ is 
brought, as it appeareth before. ; 
When the matter alledged extendeth into a place at the common law, and a place within a 
franchiſe, it ſhall be tryed at the common law. 
{/] 8. E. 4. 24-9. H. 6. 46, 47- [I] In an action againſt two, the one pleads to the writ, the other to the action, the plea ta 
21. H. 6. 4.18, Afl. 7. 30. E. 3. the writ ſhall be firſt tryed; for, it that be found, all the whole writ ſhall abate, and make an 
” * oy 4 07-72 &go. end of the buſineſſe. 
Em] i. 4 26. b. 9 H. 6. 46. [] In a plea perſonall againſt divers defendants, the one defendant pleads in barre to par- 
26. E. 3. 7. E. 4. 31- 39. E. 3. cell, or which extendeth only to him that pleadeth it, and the other pleads a plea which gocth 
16, 17. (Cro, Jac. 134. 1. to the whole, the plea, that goeth to the the whole, (that is) to both defendants, ſhall be fait 
1 76. Hod. $4; 66. Noy 144- tried; and of this opinion was Littleton in our bookes, for the tryall of that goeth to the whole ; 
e and the other defendant ſhall have advantage thereot, tor in a perſonall action the diſcharge ot 
one is the diſcharge of both. As for example, if one of the detendants in treſpaſſe pleade a 
releaſe to himſelte, (which in law extends to both) and the other pleads not guilty (which ex- 
tends but to himſelte) or it one pleads a plea which excuſes himſelfe onely, and the other plead 
another plea which goeth to the whole, the plea which goeth to the whole, ſhall be firit 
tryed ; for, if that be found, it maketh an end of all, and the other detendant ſhall take ad- 
vantage hereof, becauſe the diſcharge of one is the diſcharge of both. But in a plea reall it is 
E"] 9. H. 6. 46. 39. E. 3. 16, 17. otherwiſe ; for every tenant may loſe his part of the lands. [a] As if a precipe be brought as 
heire to his father againſt two, and one plead a plea which extendeth but to himſelfe, and the 
N On; $6: and the desde other pleads a plea which extends to both, as baſtardy in the demandant, and it is found for 
or qd him, yet the other iſſue ſhall be tryed, for he ſhall not take advantage of the plea of the other, 
Le] Mich. 21 & 22. EKZ. Dier becauſe one joyntenant may loſe his part by his miſplea. [o] But where an iflue is joyned for 
367. 5. Co. 36. b. B. inham's part, and a demurrer for the reſidue, the court may direct the tryall of the iſſue, or judge the 
caſe. 39. E. 3. 2. b. 44. E. 3. 6. demurrer firſt at their pleaſure. 
, 4 Ne (p] If a werire fac. be awarded to the coroners where it ought to be to the ſherite, or the 
e. (5. Co. 36. b. Hob. , * : - 
5. I, Sid, 193. 2-Rol. 625. 1. Sid. viſne commeth out of a wrong place, yet if it be per afſenſum parti um, and ſoentred of recerd, 
339 ) | ir 
county named is very obvious; as otherwiſe it could not be known, whether the court had juriſdiction, who was the proper 
olficer to direct the proceſs of the court to, or whence the jury was to come, and conſequently the cauſe could not go on. Nor 
is it difficult to account for ſtating a pe place in the county, One reaſon might be, that, it there was no other explana- 
tion of the caſe where the cauſe o action or ground of defence aroſe, than by reference to the extenſive limits of a county, the 
allegation might fail in that certainty fo eſſential to its being either well underſtood or properly conttoverted; and the rule, ſo 
far as it may have this foundation, ſtill continues unchanged. But the other and principal reaſon was, that, if iſſue was taken 
on the fact alledged, it might be tried by a jury of the vue or neighbourhood, which our anceſtors conceived to be more likely 
to be qualified to inveſtigate and diſcover the truth, than perſons hving at a diſtance from the ſcene of the tranſaQtion. For this 
purpole the wvenire factas always directed the ſheriff to ſummon a jury from the neighbourhood of the pariſh or place, within 
which the fact to be tried was alledged ; and this was not mere form; for it was the ſherif's duty to attend to the direction; and 
if at lea four of the hundred, in abich the place was ſituate, were not included in the panel returned by him, it was a good 
cauſe of challenge to tbe array or whole panel; or if four ſuch perſons did not attend to be ſworn, the polls, or particular jurors, 
might be challenged for the tame default. Poſt. 157. a. 48. E. 3. 30. 48. All. 5.7. H. 4.46 21.E. 4. 59. b. Nay, fo very el. ntial 
did the common law deem the having ſome of the neighbours on the jury, that, if the viſne appeared on the record to be from 
a wrong place, whether in conſequence of the party's alledging the fact in a place not proper for a wiſe, or of the court's mil- 
awarding it, in both caſes it was equally a miſ-trial, and a good ground for a motion to arreft the judgment or for reverſing it 
by error. Cro. Eliz. 260. Hob. 5. But thus reſtricting every viſae to a particular part of the county, though well intended, ws 
followed with great inconveniencies. It encouraged the loſing party after a trial, to make trivial objections to the vie, in 
order to diſappoint bis adverſary of the fruits of a juſt verdict; and either becauſe the rules for laying the i/re were in them- 
ſelves vague, or becauſe they were perverted by an over curious interpretation, ſuch objectioas not only became very common, 
but often ſucceeded, as appears from the profulion of caſes and learning to be met with on the ſabje& in our reports. See Roll. 
Abr. and Vin, Abr. tit. Trial. At length the grievance became ſo intolerable to ſuitors, that parlament interpofed to relieve 
them; for which purpoſe ſeveral ſtatutes were made. The 21. Jam. c. 13. gives aid after verdict, where the wiſne is partly wrongs 
that is, where it is awarded out of too many or too few places in the county named. The 16. & 17, Cha. 2. c. 8. goes further; 
and cures the defect of the viſue wholly, ſo that the cauſe was tried by a jury of the proper county, withont any rd to the 
part of the county from which the jury came. Still, however, either party was at liberty to object to the default o hondredors 
at the trial, which was found to be very troubleſome on account of the difficulty of atways having four jurors ſo qualified. The 
4. & 5. An, c. 26, therefore direQs, that every wvenire facias ſhall be awarded from the body of the county, in which the ation 13 


| triable. But theſe ſtatutes do not extend to indifments or other criminal ſaits ; nor has any act been yet made to include any 


ſuch, except the 24. G. 2. c. 18. which only applies to actions on penal ſtatutes. Why a regulation fo convenient ſhould be thus 
confined principally to civil caſes, ſeems unaccountable. However, though the ancient law continues in force as to trials for 
crimes, yet it hath been long deviated from in practice; lord Hale taking notice, that even during his time he never knew an 
inſtance of a challenge for want of hundredors in treaſon or felony ; and the ſheriffs, as we are well informed, now always fum- 
moning juries from the county at large, without the leaſt regard to the viſne of each indictment. 2. Hal. Hiſt. Pl. C. 272. Under 


ſuch circumltances, retaining the form of a vine from the particular place of the county, in which the crime is alledged, _— 
erves 


to tate how and before whom it ſhould be made, nor have we yet met with any prior or cotemporary writer who, n 


„„ — es a 
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z hall and; for omnit conſenſurtollit-errorem. (1) And thus much of theſe excellent points of (5. Co. 40. b. Cr 
— — if you deſire to know the inſtitution and right uſe of this trial by twelve men, L. . b. Oro. Elz. 664. 1. 
and of the antiquitie thereof, and more of this matter, rende the 234. ſection hereafter, vid. ſect. 480 
which is worthy of your obſerrution. 

atute. Or ſtatute. This commeth of the Latine word fatutum, Which is taken for 
An aft of parliament made by the king, the lords and commons, and is divided into two 
branches general and ſpeciall. This ſtatute here mentioned is a generall ſtatute, and darkely Vid. 25.E. 3. ca. 18. F. N. B. 
md obſcurely penned. if | 77. e. 26. E. 3. 73. 
a e gener ples of te ere a ets contig eke ere. ht ge SL 
an affirmative and negative to be tried by twelve men, And it is twofold, a iall iſſue, as 4. 26. 11. H. 4. 79. 
here in the caſe ot Lictleton; or generall, as in treſpaſſe, not guilty, in aſſiſe, aul tort nul * * 1. Ro. Rep. 86. 1. Leon. 
Ane, Ec, And as an iſſue naturall commeth of two ſeveral perſons, fo an iſſue legal 80, 9. Co. 110. Cro, Cha. 164. 


: . o. Doct. Plac. 256, 257, Cro, 
:T1eth out of two ſeverall allegations of advers parties. | am, 87. 560. Dock. Plac, 197, 
3 to make our bookes more eaſie to be underſtovtl concerning this point, it is good to ſet — Jam. L 536, che. Hob. 


zowne ſome neceſfary rules (among many other) concerning joyning of iſſues. An iſſue 233. 
ing taken — reterreth to the count, and not to — 5 of in an account the? E. 3. 34. (Cro. El. 372) 

writ chargeth him generally to be his receiver, the count chargeth him ſpecially to be his 

receiver P the bands of T ; the defendant pleaderh, that he was never his receiver in man- 

ner and forme, &c. this ſhall reterte to the count, fo as he cannot be charged but by the 

receipt of the hands of T. a : 
[7] A ſpecrall iflue muſt be taken in one certain materiall point, which may be beſt under- C/] 20. E. 4. Ive 31. 22. Ed, 4. 

ſtood, an beſt tryed. 28. 8. E. 3. 8. g. H. 6. 18. 38. 
[s] An iſſue ſhall not be taken upon a tive pregnant, which implyeth another ſufficient E., 3. 33: 

matter, but upon that, which is ſingle and ſimple, As ne dona pas per le fait imply a gift by (+) 21. H. 6 9. b. 16. E. 4. f. 

|; theretore the iſſue muſt be de Yona pr; modo & forma. — Sy © hs” op 4 

Ie] An iſſue joyned upon an ab/que hoc, Oc. ought to have an affirmative after it. Two 7. 13. E. 3. 3b, 27. 21. 


. . * E. * 9. O. E. + $. 10. E. . 
affirmatives ſhall not make an iſſue unleſſe it be, leſt the ifſue ſhould not be tried. res I 3. 13.13 E. py Was 


la] Some iſſues be good upon matter affirmative and negative, albeit the affirmative and 35: S. H. 7. 8. 31. Aff. 25. 12. 
negative be not in preciſe words. As in debt for rent upon a leaſe for yeares, the defendant 6 BY: 8. * H. 4. 23. 38. H. 
des, that the plaintife had nothing at the time of the leaſe made; he plaintife replyerh [] 2 Bir Aer 
that he was ſeiſcd in fee, Kc. this is a good iſſue. | . 53.8 - 8 
[9] germany = „-r of the part of the de fendant, the entry is et de hoc ponit ſe £54.17 HA 
ſuper 1 ut it it ot part ot the plaintite, the entry is et hoc petit guod inquiratur OH 4. 146k. 8 7 8 = 


* * H. 8. * i ormedon 
{x] 1 here be ſome negative pleas, that be iſſues of themſelves, whereunto the deman- 28. H. 8. A. 18. H. 6. 8. 
dant, or plaintite, cannot reply, no more than to a generall iſſue, which is, et prædichus A. 9. 15 E. 4. 32. 32. H. 6. 23. 


fmiliter. As if the tenant do vouch, and the demandant counterplead that the vouchee or 7: H. 6. 2. 43. Aff. 4. 9. E. 4- 
any of his aunceſtors had any thing, &c, whereof he might make a teoffment, he ſhall con- 36, * 7. 4. 36. H. 
clude, et hoc petit quod inguiratur per patriam, && prediftus fenen; fmiliter. So in a fine [8] 4 H. "2s 18. Fl Dyer 
pleaded by the tenant, &“. the demandant may fay, 9 partes finis nibil habuerunt, & hoc 353. (1. Sid. 215. 290, 340. 
petit quod ing ui ratur per patriam, & pred” tenens fimiliter. And fo in a writ of dower, the 341. Cro. Cha. 164.) 
tenant pleads wngues ſeifre gue dener, he ſhall conclude, et de hoc ponit ſe ſuper patriam, et pred”, x] 22. H. 6. 57. 59. 33. H. 6. 
Hiter ; and fo in many other cafes ; and of this opinion was Littleton in our bookes. — F Fo 2 2 E. + 3 
] A man — wife — wy a _—_ 1 ſhall not be taken, that ſhe was not en- 15. * Leg 40. K 2 2 
int by her hu on t ay of his death, for filiatio non poteſt probari ; but the iſſue 1. E. 3. 11: b. 
muſt A whether ſhe was enſeint the day of his hab ie; : PIR 
* A proteſtation availeth not the partic that taketh it, if the iſſue be found againſt him; [=] 10. E. 4. Proteſt, 1 10 E. 
therefore if the iſſue be found for the villeine, he is infranchiſed for ever. And A be a Al. 9. 39. E. 3. 14. 


ſome ſpecial caſe, albeit the iſſue be found againſt him that maketh the proteſtation, yet he ?; b.A ta 
ſhall take benefit by his proteſtation. (*) As if a man entreth into ncrantly, and taketh by of. Fla? RY * 
proteſtation the value of the land, albeit the plea be found againſt him, yet the proteſtation (e) zo. E. 3. 14. 

thall ſerve him for the value. | 


Sect. 194. 


[FF EM te ſeig nior ne LSO the lord A Ayhemer, la] or el Set le. r. a. 1. Clad. 
poet mayhemer fin LT may not _mayme | c ahi French plu nh f. gr l 
villeine ; car /il his villeine; for if he Wy „, ee, 


* hi hoes 48. 49. Flat. lib, 1. en. 48. 
. 221 : 9 me mayoum, mabemium (pot. 288. 1. Sid. 215. 
maihema ſon villein, mayme his villeine, (id ff) membri weak, 
an 
ſerves to create delay and embarraſſment in the diſtribution of criminal juſtice, whenever an accuſed perſon may chuſe captiouſly 
to exert his right of challenging for default of hundredors, | 4 
_ (1) The caſes to this point 1 N but the moſt modern are with lord Coke. See Vin. Abr. Trial 8. a. 2.—(:) The caſe 
cited from the Year Book of 41. T. 3. is a direct authority to this purpoſe. However it may be doubted, whether the doctrine 
continues to be law. At leaſt it fails in principle, if it is founded on the notion that the preſumption of the huſband's bein 
the father of every child, the wife bears or conceives during the marriage, cannot be repelled by evidence to the contrary. Suck 
a polition indeed is aflerted more than once by lord Coke in the preſent work, and may be met with in other books. Poſt. 244. a. 
373- a. Vin. Abr. Baſtard A. 2. & B. But it never was an univerſal rule, lord Coke and all the authorities agreeing, that, if the 
huſband is beyond ſea during the whole time of the wife's going with child, the iſſue is a baſtard, Nor is the poſition in any degree 
true at preſent ; for ever ſince Pendrel's caſe in the 5. G. 2. it has been ſettled, that not only proof of being out of the kingdom, 
but allo every other kind of evidence, tending to prove the impoſſibility or even improbability of the huſband's being the father, 
1s admiſſible. 1, Blackſt, Comment. 5. edit. 457. 2. Stra. 925. 3. P. Wms. 365. Bott's Poor Laws, zd. ed. 105. Our books do not 
ate on what grounds Pendrell's cale was determined. But very ancient authorities are not wanting to juſtify over-ruling the 
rine, which prevailed in lord Coke's time. Bracton taking notice of the preſumption, that marriage proves legitimacy, adds, 
et ſemper flabitur huic preſumptioni, donec probetur contrarium, ut, ecce, maritus probatur non concubuiſſe aliguamdiu cum uxore, i = 
tate wel alia cauſa gg del erat in ea invaletudine ut generare non paſit. Bradt. fo. 6. a. In another place the ſame author is 
ſtill more explicit, for be ſtates it to be a violent preſumption againſt the child's legitimacy, if the huſband is proved, propter 
infirmitatez, vel jrigiditatem, vel aliam impotentiam cocundi, per multum tempus non concubuiſſe cum uxore, or fi probetur, quod 
extra 2 vel provixciam per biennum & ultra longe extiterit, quod vehementer ae ay peſſit, ad uxorem acceſſum habere noit 
fn. act. fo. 63. b. There are alſo other paſſages to a like effe&t both in Bratton and Fleta. Brat. fo. 70. b. 278. a. Het. 
ib. 1. 13. It ia worthy remark too, that not only theſe limitations of the rule of pater off gun nuptiæ demonſirant, but even 
the words of themare in a great degree ene ſrom the text of Juſtinian. See Dig. lib. 1. tit. 6. I. 6. But this by no 
means ought to leſſen their value with our common lawyers. On the contrary, it ſhould be deemed an additional reaſon for 
deſerring to them z becauſe the trial of general baſtardy belongs to the eccleſiaſtical courts, and theſe, in this inſtance, as well as 
in others, are much ſwayed hy the authority of the Roman law. See further on this ſubjec̃t Godolph. Repertor. Canon. 477. 
Bryd. Law of Baſtard. 83. Voet ad Pande&. lib. 1. 1 ſect. 6. Ayl. 28 tit Baſardy, and ſame title in the Abridgments. 
otes to fol. 121. 6. F . 1 
] Ou inſtead of et in L. and M- (2) But by the 13. E. 2. de prerogative regis, the king's grant of a manor will not paſs an 
advowion appendant without expreſs mention of it. Yet there are ſome caſes, which have been deemed not within the reaſon 
of the ſtatute ; ſuch as the crown's reflitution of lands to wards at their full age and to the heirs of idevts, or of temporalties to new 
Staundf. Prarog. 43-4. Doder. Advowſ, 36. Even words of reference have been held ſufficient; as where the king 
granted a manor with all its appurtenances, as fully as the ſame came to and were ſled by the crown, and an advowſon was 
appendant to the manor. Adjudged in Whiſtler's caſe, 10. Co. 63. a.—lt is agreed in our old books, that before the ſtatute 
Prerogativa regis, the king's grant of a manor would paſs an advewſon appendant, without naming it, or ſo much as uſing the 
word appurtenances. Staundf. Prærog. 42. a. 10. Co, 64. a. But in the Hiſtory of Weſtmorland, lately publiſhed by Mr. Nichol. 
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Mirror 1. ſect. g. d embru cor pos ö | ö ' | 1 
cap. 1. ſect. g _ 70 — o_ i ſerra de ceo indite he ſhall of that be in- 


hw were dic = abi aliquis ſoit de ceo attaint, ſuit, and, if he be ot 

in 1qua partie Jiu: COrporis 0 . 

Tm fi 2 — i ferra pur ceo un that attainted, he ſhall 
us. And the law bath fo grievous fine & ran- for that make grievous 
appropriated this word may- 7 Ans. 

Vide ſect. 1. (4. Co. 39. b.) hem, which our author here ws Fay . =; 11 * — ranlome o 
uſeth, to this offence, as may- fem e, gue wVUlljeine the ing. But, it 
hemavit cannot be expreſſed ygyera pas per le ley ſeemeth, that the vil. 


by any other word, as, muti- . 
lavit, truncavit, or detrunca- un app eale de maye leine ſhall not have by 


vit, or the like. hem envers ſon ſeig- the law any appecale cf 
It ferra mdite, or nior ; car en appeale mayhem againſt his 


rather endite, and fo is the 4 . 
original; for it commeth of de wy heme home re- lord , for in appeale 
the French word enditer, and CDA 7 or ſque da- of mayhem a man ſhall 


ſignificth in law an accuſation es: % willei . 
— by an enqueſt of 12 or F pak &/ villeine recover but his da- 


more upon their oath ; and en cee Cas recovera mages; and if the vil. 


the OR 1 2 indic= damages envers ſon leine in that caſe re. 
tamentum. nd, as the ap- 1 . 
peale is ever the ſuit of the je ö & ent avoit cover dammages a» 


partie, ſo the inditement is execution, le ſeignior gainſt his lord, and 


alwaies the ſuite of the king | ; 
and as it were his declaration. pot p render ceo gue hath thereof execution, 


[5] Lamb, Jud. of Peace. [3] Some derive it from the le villeine avoit en the lord may take that 
Greeke word id to ue execution de le vil- the villeine hath in 
_ leine, & iſſint le re- execution from the vil- 
CJ Vide 1. H. 4. 6. b. [c] N'avera Sc. ap- 1 
bo. 4 h coverie vide, &c. leine, and ſo the re- 
(4. Co. 43.) peale de maynem. Be- l -1 
cauſe in that appeale he ſhall COVCTY is void, &c. 


recover but damages, which the lord after execution might take againe, and ſo the judgement 

inutile and illuſory, and "x aps incipit a fine. And the law never giveth an action, where the 

end of it can bring no profit or benefit to the plaintite. But here it is to be obſerved, that, 

albeit the party grieved can have no action for the mayhem, yet at the king's ſuits he ſhall 
[4] Fleta lib. 1. cap. 49. Britt, be puniſhed therefore, for the reaſon hercatter exprefled in this ſection. [4] And in ancient 
cap, 25. Biaft, 245- Mirror time there were appeales de plagis & de impriſonamento ; but they are out of uſe and turned to 
cap. 3. actions of treſpaſſe. 


Fine, finis. Here fine ſigniſieth a pecuniarie puniſhment for an offence, or a contempt 

committed againſt the king, and regularly to it impriſonment appertaineth. And it is called 

ſe] Regiſt, Judic. 25. 8. Co. Huis; becauſe it is an end tor that offence. [e] And in this caſe a man is ſaid facere frem de 
59- Beecher's cale, (8. Co. 38.) rranſgreſſone, Sc. cum rege, to make an end, or fine with the king for ſuch a tranſgreſſion. It 
is allo taken for a ſumme given by the tenant to the lord for concord, and an end to be made. 


#] New ef, 74. 174-441 [F] It is alſo taken for the higheſt and belt aſſurance of lands, &c. 
1 2 7 59. Beecher's caſe. Here it is good to ſee, what a fine diftereth from an amerciament. [g] Amerciament in La- 


N. B. 76. tine is called ie icordia; for that it ought to be aſſeſſed mercifully. And this ought to be 
(1. Ro. Abr. 238.) moderated by affeerement ot his equals, or elſe a writ Je moderata miſericordia doth lie. Aud 
[5] Glanwil, liv. 9. cap. 11. thereof Glanvill ſaith thus. [Y] EA autem miſericordia domini regis, qua quis per juramenturs 


Magna Chart, cap, 14. Fleta iv. 2, um hominum de vicineto eatenus anmcrciandus oft, ne aliquid de ſuo honoravili contenemento 
2. cap. 43. & bo, & lib. 1. ca 


„ Brat. lib, 3. fol. 116. nb. : > 
{ 1 — 2. 3. os 2. 14. E. 4. [i] The cauſe of an amerciament in plea reall, perſonall or mixt (where the king is to hare 
Amerciam. 16. 8. R. 2. ibid. 26. no fine) is, for that the tenant or detendant 7 4 to render the demand (as he is commanded 
&c. by the king's writ) the firſt day: which, if he do, he ſhall not be amerced. So as for the de- 
[+] P]. com. qor. Cole's cafe. lay, that the tenant or defendant doth uſe, he ſhall be amerced, [+ And albeit the amerciament 
37: H. 6. 21. 5. Co. 49. cannot be impoſed, nor the king fully intitled thereunto, untill judgement be given, becauſe 
aughan's caſe. by the judgement the wrong is diſcerned ; yet a pardon before jud iud 
; P etore judgement, atter judgement 
[1] Vaughan's caſe ubi ſupra, given, ſhall diſcharge the party, becauſe the original cauſe, 111%, the delay, &c. 18 pardoned. [] 
U. Rep. 0 228 What then it a preeczpe be brought againſt an infant, and, hanging the plea, he commeth of full age l 
ſon and Dr. Burn, the record of a caſe of darrein preſentment of the 15. E. 1. is cited, in which the court :djudged, that a grant 
of the manor of Burgh, with its appurtenances, being from the crown, would not paſs the advowlon of the chapel though appen- 
dant to the manor ; and thence the 17. E. 2 is concluded to be only declaratory of the common law. See vol. i. p. 564, 555- 
The caſe appealed to ſeems full in point. But then there is a ſtrong current of authorities the other way; for the caſe of 43. 
E. 3. 23. is to the contrary, and ſo are the inſtances ot things appendant not within the ſtatute. Staundf. Prærog. 42. 3. 10. Co. 
64. a,—(3) O« for et in IL. and M.—(4) See note 2. to 122. a,—(5) Acc. 1. Ventr. 407.—(6) Adjunfum is rather a term of the 
logicians, The acceforium of the civil law anſwers heit to our terms of regardant, appendant, appurtenant, and incident, How 
theſe differ rom that, which is part or parcel of a thing, is explained in judge Doderidge's Treatiſe on Advowſons. See p. 38.— 
(73) This poſition is not univerſally true. It ſometimes tails as to things appurt-nant. Return of writs or a leet may be appurte- 
nant to an hundred; ſo may warf and flrey to a leet ; and yet in theſe inſtances bt ſubjetts are incorporeal. Ante 121. a. 8. H. 7. 
1. 2. 3. Raſt. Entr. 128. The true teſt ſeems to be the propriety of relation between the principal and the adjun#; which may be 
found out, by contidering, whether they ſo agree in nature and quality, as to be capable of union without any incongruity. See 
1. Ventr. 386. x 
? Notes to 122. a. | 
(1) Acc. Dy. 750. b. and two adjudged caſes in marg. of ed. 1688. Acc. alſo by Dyer in 2, Leon. 222, The ſame point was 
agitated in Long and Heming, 41. Eliz. of which caſe the reports differ ſo much, that it is difficult to ſay, what was decided 
by the court. But it rather ſeems to have ended with an opinion conſonant to lord Coke's. Sav. 103. Cro. Eliz. 209. 1. Leon. 
207.4 Leon. 216. Doder. Advowſ. 42.—(:) This may at firſt ſeem to claſh with the doctrine before, that appendants are ever 
by preccription. Ante 121. b. n. 4. But they may be reconciled ; for, as appendancy cannot be without preſcription, the former 
always implies the latter; and therefore if one pleads common appendant, it is unnec«fſary to add the uſual form of preſcribing. 
wer See Fulb. Prepar. 68. b. and 1. Saund. 351.—(4) But not if there is a grant to ſhew ; common appurtenant being claim- 
able by grant, as well as by preſcription, Adj. Gro. Cha. a82.—(s) It has been denied, that common in groſs can be ſans comore. 
1. Saund. 346. But (ce Fulb. Prepar. 70. a. and the books there cited, —(6) For the caſes about ſola ur ſee ante 4. b. n. 1. 
As to ſeperalit paſlura, whether a preſcription for it can be made againſt the owner of the toil, has been the ſubje& of argument 
in three different caſes ſince lord Coke's time. Inthe firſt the court of Common Pleas was equally divided. North and Cox, 
Mich. 20. Cha. 2. Vaugh. 251. 1. Lev. 253. In the ſecond the court of King's Bench inclined to think ſuch a preſcription good; 
but the demurrer, on which the point aroſe, being over-ruled by conſent, in order to try the fact, and a verdict being found 
againſt it, a decifion of the queſtion of law became unneceſſary. Potter and North, Eatter 21, Cha. 2, 1. Ventr. 383. 1. Saund. 
47. 1. Lev. 268. But in the third caſe, which was on a motion to arreit judgment, the whole court of King's Bench adjudged 
ak the preſcription. Hopkins and Robinſon, Eait. 23. Cha. 2. Pollext. 13. 1. Mod. 74. a. Saund. 324. 2. Leon. 2+ Since this 
laſt cale lord Coke's dottrine ſeems to have been generally acquieſced in.—(7) According to this paſlage, ownerſhip of the foil is 
not neceſſarily included in a ſeveral fiſhery, and common of fiſbery and free fiſbery are the lame thing. But one, whoſe works will 
be admired, as long as a good taſte for literary compoſitions or gratitude for the pleature and iaſtruction derived from __ 


_—_—J 


Notes to 12 2. b. are poſfiponed to 127. ö. 
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common law deemed a guardian aſterauardi unnceſſary. However, ſince the 12. of Cha. 2. enabling the father to 22 2 
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he ſhall be amerced for the delay after his tall age. So likewiſe it the demandant or plain- (5. Co. 49. 8. Cro. Cha. 410. 
wie be nonſuit or judgement given againſt him, hee thall be likewiſe amerced pro falſo 8. Co. 62, b.) 
clamoree 8 3 f 

(m] And for the payment of this amerciament the defendant or plaintife, &c. ſhall finde f. 5 3 
piedges 3 aud thoſe demndints or plaintites, that ſhall find no pledges, (as the king, the 101. , BroQ bib. we . 
zuecne, an inlant, Kc.) hall not be amerced. And therefore when ſuch are demandant or 17. E. 3. 95. 18. E. 3. 2: Be. 

lantife, the writ ſhall not ſay, &i rex, Sc. fecerit te ſecurum de clamore ſuo proſequendo. ut. aMeiCiamn, 53. 43. All. 4 

(e] Ha writ doe abate by the act of the demandant or plaintite, or for matter of forme, 
the demandant or plaintite ſhall be amerced ; but it it abate by the act of God, as by the death 
of onc, where there is two or the like, there ſhall be no amerciament. And to an amerciament, 
impriſonment belongeth not, as it doth to a fine or ranſome. It you delire to read more of 
fines and amerciaments, Vide 8, Co. 38. 39. &c. Grellye's caſe. & 11, Co. 43. 44. God- 
treye's caſe (1). : 

[e] It is to be knowne that a, <vita, is an old Saxon word, and ſignifieth an amerciament, [+] Fleta ib. x. cap. 47. Stat. de 
as fedwite an amerciament tor fieeing or being a tugitive, and fo is femifevite, blodevite an <xpulit. verborum, 
amerciament for drawing of blood, hte concerning warfare, and fo letherxvite, childwite, 
ward:wite, and the like. Sometime it ſignificth torteiture, ſometime freedom, or acquitall. 

(p] And dete is allo an ancient Saxon word, and ſometime fignifieth amerciament, or com- C.] Lam, explication of S uon 
peulation, as Hebe, man bete; or treedome from the ſame, as brighote, cafilebote, burghbote. words. Leges Inz. cap. 19. 

Il era or xvere (] lometune ſignifieth amerciament or compenſation, but properly Wera Au- [9] Lamb ubi ſupra, & Flcta lib. 
olice idein of in Sanouts lingua 1%. pretium vitae hommis appretiatum; Which and the like words 1. cap. 47. $ 
Tou ful often readc in ancient charters. 


&c. 
[+] Beecher's caſe 8. Co. 6c. b. 
(1. Ro. Abr. 213. 


Ran ſome. [1] Redemptio is here taken for a grand ſumme of money for redeeming [r] Dier. C. LZ. 232. 

of a great delinquent from ſome heynous crime, who is to be captivate in priſon untill he 
payeth it. Some hold it to amount to his whole eſtate, and others hold that ranſome is a 
treble dne. U] But in legall underitanding a fine and ranſome are all one; for, upon the ſtatute [+] See the ſccond part of the la- 
ot Merlebridge, cap. 3. upon theſe words Non ideo puniatur dominus fer redemptionem, [t] ſtitutcs Merlebr. cap. 3 
the tenant ſhall not have (where the lord diftraineth within his fee where nothing is behind) (2. Inſt. 106. Plowd. 66. b 5 
an action of trefpals gaare v4 & armis againſt his lord; for therein the lord ſhould be puniſh- ,x, -— * ä 
ed by tedemptian, that 18, by fine, and in that action the fine is very ſmall. And this is (.] 5. H. 9. 10. 48. E. 3-5 6. 
manifeit by many authorities in all ſucceſſion of ages: and this appeareth by our author in this 41. E. 3. 26. 44 U. 3. 13. 2. H. 
place, tor he faith, II ferra pur ceo un grievous fine & ranſome, where fine and ranſome muſt + + 1. H. 4. 78. 1. H. 6. 6. 
of necefiitie, in his opinion, be taken tor all one; for if the fine and ranſome were divers, 7 7: * 5 © rt — 
then ſhould the party, that mahemed the villeine, pay two ſummes, one for a fine, and an- . nn 
other tor a ranſome, which never was done. And aptly a redemption and a fine is taken to be caſe, 4. Co. 11. & g. Co. 56. 
all one; for, by the payment of the fine, he redeemeth himſelf from impriſonment, that Cumb s ca- 
attendeth the fine, and then there is an end of the buſineſſe. 

It Hanifiecth properly a ſumme of money paid for the redemption of a captive, and is com- 
pounded of re and eo, that is to redeeme or buy again. And it is to be knowne, that [u] by f, 4o. AM. 9. Mirror cap. 4. & 
the ancient law of England, it the defendant in an appeale of mayhem had been found guilty, ca. 5 $-&. 18. Britton cop. 2 f. 
the judgement againſt the defendant had beene, that he ſhould loſe the like member, that the #9. 43; Brel. lib. 3. fol. 144. 
plaintiie luſt by his means ; as it the plaintife had loſt an hand, the defendant alſo ſhould loſe 5 Fiets 1:5. 1. cap. 38. 
one, & fic de ceteris, in reſpect whereot the writ ſaid, [wv] felonice mabemauit, for that the [4] Brest. ubi ſupra. Britt. cap. 
defendant ſhould loſe a member. 3. fol. 77. b. 

Alwaies at the common law, when the defendant ſhould loſe life or member, the writ ſaid an $08.3 
felonice, Sc. And now albeit the law be changed (for at this day, the plaintife ſhall, as our 
author ſaith, recover but dammages) yet the writ of appeale ſaith ſtill felonice. 

Note the lite and members of every ſubject are under the ſafegard and protection of the 
| King, for, as Bracton [x] faith, Ya & membra ſunt in poteflate regis. And therewith agreeth [x] RraQ. lib. 1. fol. 6. Paſch. 

a nvtable record, Paſch. 19. E. 1. coram rege Rot. 36. Northt. wita k membra ſunt in manu 1% Et. Ct Rege. Ret. 30. 
regis, to the end that they may ſerve the king and their countrie, when occaſion ſhall be offered. ben 
Nay, the lord of the villeine, tor the cauſe albrefaid, cannot mayheme the villeine, but the king 
ſhal puniſh him tor mayheming ot his ſubject (tor that hereby he hath diſabled him to do the 
king ſervice) by fine, ranſome, and impriſonment untill the fine and ranſome be paid. So as 
there is a manifeſt diverſity between a ranſome and an amerciament , for ranſome is ever when 
the law inflicted a corporal puniſhment by impriſonment, (and fo is alſo a fine) but otherwiſe 
it is of an amerciament, as hath bin ſaid. And [y] ancicats have ſaid, that ragſome neft for/- [y] Mirror, cap. 5. Seck. 1. 4 3. 
que redemption de paine corporel er fine des denicrs. This offence of mayhem is under all 
telonies deſerving death, and above all other inferior offences; ſo as it may be truly ſaid of 
ic, that it is, Iater crining majora minimum, & inter minora maximum (2). And in my circuit 
4 anuo 11. Jacobi regis, in the county of Leiceſter, one Wright, a young ſtrong and luſtie 

rogue, 

ſhall have any influence, gives a very oppoſite explanation; for, according to him, ownerſhip of ſoil is eſential to a ſeveral 
thery ; and a free fjbery difters both from ſevera! f/hery and common of fi/bery, from the former by being confined toa c river "nd 
not neceſſarily comprehending the (oil, fron; the latter by being excluſive. 2. Blackſt, Com. 8. ed. 39. But we doubt, whether is 
diſtinction may not be in a great degree queſtionable.—1. In feſpect to a ſeveral fbery, where is the inconſiſtency in granting 
the ſole right of fiſhing with a reſervation of the (oil and its other profits? Bratton expreſsly takes notice of ſuch a grant; for 
his words are, that one may /ervituter imponere funds ſuo, quod quis poſit piſcari cum eo, et ita in communt, vel quod alius per je c 
tolo. Bratt, fo. 208. b. There are alſo numerous other authorities for it; the old books of entries agreeing, that one may preſcribe 
tor a ſeveral ſiſbery againit the owner of the ſoil, to which ſhould be added the three caſes of Elizabeth cited by lord Coke. See Lib. 
Intcat, 162. b. 163.2. Ratt. Entr. $97. b. and the books cited under the letter & in fol. 4. b. and under mz here, and the caſes referred 
to unter the ® on the other fide, Nor do we underſtand, why a ſeveral piſcary ſhould not exitt without the ſoil, as well as a ſeveral 
are, as to which latter we have already ſhewn the doctrine to be ſettled. Supra note 6. The chief reaſons, which occur againſt 
lord Coke, ſeem to be thele,—S2ver al writs, never applicable except to the ſoil, lie for a piſcary ; ſuch as a precipe quod reddat, menſtra- 
verunt de retionabilibus dias, and treſpaſs, which latter writ is particularly inſiſted upon by lord chiet jultice Holt. Dav. 85. 
b. Hugh, Comm. Orig. Wr. 11. W. Jo. 440. 1. Ventr. 122.2. Salk. 637. Skinn. 677. Suum liberum tenementum id a good plea to 
treſpaſs for fiſhing in a ſeveral piſcary. 17. E. 4. 6. 18. E. 4. 4. 10. H. 7.24. 26. 28. The oil will paſs, as it 18 ſaid, by the grant of 
a pilcary, Piowd. 154.—But all thele objections may be repelled. — The writs relied on will not always lie for a piſcary. Thus 
Ut a precrpe quod reddat is brought of a piſcary in the water of another perſon, the writ is bad, and a gucd permittat is the proper 
remedy, Fitz. Abr. Briefe 864. F. N. B. 23. 1. and note b. ot the 4to.ed. Beſides, in the caſes of actions for treſpaſs in a ſeveral 
ti/cary, or at leaſt in ſome of them, the writ ſeems in effect to ſtate a ſeveral piſcary in the plaintiff *'s own ſoil, which therefore 
proves gothing as to the ſenſe of ſeveral piſcary without further explanation. Reg. Br. Orig. 95. b. Carth. 285. Skin. 677. The plea 
Uoerum lenementum may be replied to by preſcribing tor a ſeveral piſcary. See the books before Cited as to ſuch a preſcription. 
Trough the grant of a piſcary generall; may, perhaps, pals the ſoil, yet it will not, if there are any words to denote a different 
intention; as where one ſeized of a river grants a /everal fiſhery in it, which is the caſe put by lord Coke in another place; and 
much leſs will the ſoil paſs, when there is an exprels reſervation of it. Ante 4. b. & n. 2. there. — Hence, as it ſhould ſeem, the 
arzuments are ſhort of the purpoſe ; for at the utmoſt they only prove, that a ſeveral piſcary is preſumed to comprehend the ſoil, 
till the contrary appears, which is perſectly conſiſtent with lord Coke's poſition, that they may be in different 1 
For notes to this fide of fol. 127. ſee 127. b. 
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guardian to his children til! twenty-one, it has been uſual for want of ſuch a guardian to allow the infant to elect one tot 

unte; and according to one book, this practice ſeems to have prevailed in ſome degree before the Reſtoration, Phil. Tenend. 

non Tollend. 299. Such election is ſaid to be frequently made before a judge on the circuit. 1. Veſ. 375. But we do not con, 

ceive this foi m to be eſſential, The laſt lord Baltimore, when he was turned of eighteen, having no teſtamentary guardian, and 

ing under the neceſſity of having one for ſome ſpecial purpoſes relative to his proprietary government of * 
DU u u 8 | 
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rogue, to make himſelfe impotent, thereby to have the more colour to begge or to be relieved 
without putting himſelfe to any labour, cauſed his companion to ſtrike off his left hand, and 


both of them were indited, fined, and ranſomed therefore, and that by the opinion of th 
of the juſtices for the cauſe aforeſaid. : 7 " © reit 


V. oyde, Sc. Here by (&c.) is implyed a maxime in law, quod inutilis labor && 

fructu non oft effeflus Iegiss And againe, Nan licet, quod diſpendio licet. And ſapiens inc 
f-] Vide Set 253. & $78. fine, and lex non pracipit inntilia. [z) Therefore the law forbiddeth ſuch recoveries, 
ends are vaine, chargeable, and unprofitable. 


Section 195. 
DEmaundant, iin, 7 TEM j un vil- LSO if a villeine 


is hee which is actor in , , | 
a reall action, becauſe hee lein ſo it demandant be demandant I 
demandeth lands, &. And en action real, ou an action real, or plain- 


plaintife, quereus in actions plantiſe en action per- tiffe in an action perſon— 
perſonals and mixt, quia que- 


ritur de injuria, Sc. Tenant, ſonal envers ſon ſeig- all againſt his lord, it 
tenens in reall actions, and ior, ſi le ſeignior voile the lord will plead in 
defendant, eue in ae. pleder en diſabilitie de diſabilitie of his perſon, 


tions perſonall and mixt. f ; ; 
Defence. (2) Com- Jon perſon, il ne poit he may not make plaine 
meth of the word «:/eudo, fo Faire pleine defence ; (1) defence, but he ſhall 


n _— * mes il defendera forſ= defend but the wrong 
. ra ! . . . 1 
E endli win * 3 Se. gue fort & force & and the force, and de- 


For example, in a perſon- demanderajudgement, mand the judgement 
all action brought by A. B. ua 8 qudg , 


I nom! - 8 
againſt C. D. the deten e is, Jil ferra reſpondus, ift he ſhall be anſu er- 
& pradictun C. D. defexdit monſtira ſon matter ed, and ſhew his mat- 


wim & injuriam quando, Tc. 1 
N 7 3 maintenant, comment ter by and by, how he 


iofe defendere debet, Cc. il eft fon villein,& de- is villeine, and demand 


In this defence there be gyandera judoment / 1 if he 
three parts to be conſidered. Js / judgement he ſhall 


Firſt, when he defendeth erra reſpondue. be anfwered. 
the wrong and the force, this hath a double effet, viz, to make himſelte partie to the 
matter, and this is the reaſon, that the detendant in this and the like actions can plead 
| no plea at all, before he makes himſelte partie by this part of the defence, as it appeareth 
%] 4% E. 3. 36. 14. H. 6. 18. here by Littleton, that [a] if the defendant will plead in difſabilitie of the perſon of the 
35- H.6. 12. 1. E. 4 15. plaintiffe, he muſt firſt make himſelfe partie by this firſt part of the defence. Neither 
[+] 29. E. 3- 23. 8. H. 6. 3. can he plead to the juriſdiction of the court without this part of the defence (3). Secondly % 
by the defence of the damages, he affirmeth that the plaintiffe is able to ſue, and (upon quit 
cauſe) to recover damages. (4) Thirdly, and by the laſt part, viz. and all that which he ought 
defend, when and where he ought, he affirmeth the juriſdiction of the court, & fie de An U- 
Ie] 36. H. 6. judgement 38. But. And of ſuch neceſſitie is it for the tenant or defendant to make a lawfull defence, as (e 
albeit he appeareth and pleads a ſufficient barre without making defence, yet judgement {all 
be given againſt him. 

[4] If villenage be pleaded by the lord in an action reall, mixt or perſonal, and it is found 
that he is no villaine, the bringing of a writ of error is no entranchiſement ; becaule 
thereby he is to defeat the former jndgement; and if, in the mean time, the plaintiffe or de- 
mandant bring an action againſt the lord, he nced make no proteſtation, ſo long as the 1c- 
cord remaines in force, for at that time he is free, but the lord ſhall be reſtorcd to all by a 


writ of error. 
Sect. 196. 
re] Brit, b. 5 fol. 421. Brit: 84 N eſt lou dil. JTEM 6 maners LSO there are ſixe 


fine 
pit à 
Whoſe 


{d] 18. L. +. 6, & 7. 


on ny Or or -- Hige 07 - a de homes y ſont, mannerofmen, who, 
en, Sc. Littleton here (5 )queux, fils juont ac- if they ſue judgement 
| tion 


indeed appears to us the true doctrine on the ſubject.— 2. Both parts of the deſcription of a free fiſhery ſeem diſputable. Though, 
or the lake of diſtinction, it might be more convenient to appropriate free fiber y to the franchiſe of filhing in public tivers by 
derivation from the crown ; and N in other countries, it may be fo conſidered ; yet, from the language of our books, it 
ſeems, as if in our law practice had extended this Kind of fiſhery to «{/ itre ms whether private or public, neither the Re- 
giſter, nor other books, profeſling any diiciimaination, Ro gg. b Fuzh. N. B. $$ % Fitzh Abr Aff 22. 4. E 4. 28. 19. E. 4. 
6. b. 7. a. 7. II. 7. 13. b. Cro. Cha. 554. 1. Ventr. 122. 3. Mod. 97. Carth. 285. Skinn. 677, Again, it is true, that in one cale 
the court held free fiſbery to import an exclu/tve right equally with /everal prj-ary, Chicil relying on the writs in the Reg 95- b. 
and the 44. E. 3. 24. But then this was only the opinion of two judges againſt one, who treauouſly infiited, that the word {tbera, 
ex in termini, implied common, and that many judgments and precedents were founded on lord Cuke's fo conſtruing it 2 Salk. 
637 Carth. 285. That the diſſenting judge was not wholly unwarranted in the latter part of his aſſertion, appeais from two 
determinations a little before the cale in queſtion. See Upton and Dawkins 3, Mod. g . and Peake and Tucker cited in Carth. 286. 
in mag. We may add to this the three caſes cited by lord Coke as of his own time; and that there are paiſages in other books, 
which tavour his dilliaRion. See Cro. Cha. 554 17. E. 4. 6. b. 7. a. 7. II. 7.13. b.— Theſe remarks on fewr2ral and free fiſhery may 
ſerve the tudent as a notice of the doubts on the ſubject, and allo aſliſt in any future d:icuſſion tor removing them; which, 
in truth, is the whole ſcope of the annotation. 


(1) It ſhould be f-) It has been well obſerved, that defence, as applied in our law pleadings, means, not a juſtification, 
which is the ordinary fignification, but a dexial. 3. Blackſt. Comm. 8th. ed. 20 Had t!is occurred to the author of the book 
on real actions, he would not have been at a lots tor the reaſon of the terant's Jefenting the domandants v1, inawrit of Tight, 
Booth on Real Actions 112,-(3) Held contra by three judges againit Holt chief juice. Carth, 220 —(4) Adjudged Acc. on 
Demurrer, Carth. 229.—(5) ln L. & M.—Roh.—-P.—-& Red. the reading is contre queux. 

Notes 10 127. a. 2 

(1) In very ancient times amercements were a conſiderable object in our law, as appears by the Great Charter's prohibiting 
their exorbitancy, and the writ of maderata miſericordia for reheving againſt exceſſive amercements in courts not being of record. 
F. N. B. 75. a. But ſo far as regards amercements on judgments in civil ſuits in the king's courts of record, they have eng 


been mere form. Yet in lord Coke's time it was error to omit the entry of them. 5. Co. 49. a. Now indeed by the 16. & 17. Ch. 


2. c. 8. ſuch an error is amendable,—(2) Since lord Coke's time, premeditated maiming, accompanied with /aping i wait, has 
been made a capital felony. See 22. & 23. Ch. 2. c. 1. commonly tiled the Coventry act. 
Notes 10 122. b. p 4x 
(+) See ante 117. b. n. 3.—(2) This replication was given by the 37. E. 4. c. 16. before which ſtatute the plex of being a wenn 
to a lixanger tothe writ could not be denied.—(3) K niefin L. & M.—& Roh.—(4) See ante 68. b n. 1. 2. to which add gott. 
172. b. Spelm. Gloſſ. voc. fidelitas 2. Init. 23. Britt, cap. 29. Cow. Inſt. I. 2. t. 3.1. 14. Flet. I. 2.c. 52.1. 3c. 16. NUT. c. 3. 
leck. 35. 7. Co. 6. b. 7. a. Calvin's cale I'yrr, Biblioth. Polit, 4th. ed. 905. Elleſmere's argument in Calvin's Cale 76, 
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a guardian by deed, This mode was adopted by the advice of two eminent barriſters ; for though one 07 them at flat 8 
WwWactiic 


Lib." 2. Of Villenage. Set. 197. 140 


tion judgen;ent Poti may be demanded, if rchearſeth fix kind of diſabi- | g 
, „ ſhall b 0 d lities of the perſon, diſabling 13. H. 4. Suerty, 12. « Gardian 
tire demand, /ils jer- they ſhall beanſwered, him to fue any aftion reall, well dilable 
ront reſpondus, Fe. &c. One is, where a perſonall, or mixt. 
Un e,. lou villeine villeine ſueth an action Sils ſerront reſpon= 
1 action envers /on againſt his lord, as in _ : N — i — (Poſt. 352, b.) 
, . concluſion o ea 
ſergnior, come en le the caſe aforeſaid. the wien is in dige of the 
cat avan dit. — wag And of the verbe re- 
Jpondere came reſponſalis often 
uſed in the ancient authors of the law. [] Re/þonſalis was he, that was appointed by the [F] B aR. lib. 4 fo. 212. b. & 
tenant or defendant, in caſe of extremity and neceſſitie, to alleage the cauſe of the parties lid. 5. — 49. F.eta lib, 6, ca, 
abſence, and to certifie the court upon what tryall he will put himſelfe, viz. the combate or 1 Via Wh, 2 
the country. So as his power was more than the eſſoinor, which caſteth an eſſoigne only 43. F. N 8. 25. C. Regi. uy 
to excule the abſence ot the party, as an eſtranger, which caſteth a protection, doth, For (F. N. B. 156. E.) 
ty the common law, the plaintite or defendant, demandant, or tenant, could not appeare by 
attornſe without the King's ſpecial warrant by writ or letters patent, but ought to follow 
ls ſuite in hes owne proper perſon (by reaſon whereof there were but few ſuites.) [el An- el Mirr. ca. 8. ſect. f. 
fon oft a reteiner attorny fans breve de la chancerie. And therefore Bracton faith truly, [5] [5] BraQton ubi ſupra, 
atoryatus bac c facere poteff (that is, plead all manner of pleas). Ef? igitur magna dif- 
frentia inter altornatum & r:;ſpo»ſalem. So as the ſtatutes, that give the making of attorneyes, 
ave worne out ene. Now what manner of men attorneys ought to be, or rather 
what they ought not to be, heare what antiquity hath ſaid, [7] attorneyes poient cfire touts 715 89. 7. Co. 7) 
cx, anx query ley woile ſuffer. Feme ne poient efire attorneyes, ne enfans, ne ſerfs, ne nul que 3 
cen gu ou anterment faut de foy, ne nul criminous, ne nul ſoigne, ne nul gue neſt a le foy le 
rey, ne nul que ae poet Ge counter, Se. 


Section 197. 
E 2. eft, lou un sf 2. is, where E 2. eft [4] lou un (1) neden. 1b. 8. fol. 421. 


lone eft utlage a man is outlawed . | Sap agebonk andre. dhamndg 


fur action de det, ou upon an action of debt Cc. But theſe generall defaults puniſhable, 
treſpas, ou ſur an- or treſpaſſe, or upon worde receive a diſtinction, 

1 a” dis h Ati viz, [IJ if an executor or an [1] 27. E. 4. 49. b. 21. H. 6. 
ment, le tenant, ou indictment, the tenant, tion, utlary in the plain- 


e IA . tife ſhall not diſable him: 
defendant, poit mon- or the defendant may becauſe the ſuit is oo, 
firer tout le matter de ſhew all the matter droit, that is, in the right of 


record, & lutlagarie, of record, and the out- dhe teſtator, and not in his 
N : owne right. And for the ſame 
& demaunder judge- lawry, and demand reafon, 101 a maior and Ce] 12 E. 4. fol. 12. 


ment, ſil ſerra reſpon- judgement if he ſhall 2 „ have — 
. Action, thou e maior 
hors de la ley de ſuer he is out of the law 2 8 an utlary, 
1 — — uftawry in that fu, or at an 
aſcun action durant to ſue an ation during gn Mee call hor i. 
le temps que i fort the time that he is out- able the plaintife, becauſeif he 
ullage. lawed. in that action ſhould be diſ. (o] 23. H. 8. c. 3. 2. H. 7. 7. 


abled, if he were outlawed at 


ſeveral mens ſuits, he ſhould never reverſe any of them. ſo] In an attaint outlary in the 7 * 
plaintite cannot be pleaded in dilability of the perſon (1). [y] Outlary in Cheſter or Durham 16. FEE H. 6. ca. 2. 


Wall not dilable the plaintite in any court at Weſtminſter, &c. [] Minor wero, & qui infra [9] Brad. lib. 3. fo. 125. 3. H. 
«tatem 12 aAnaorurm faerit, utlagari non potef?, nec extra legen port; quia ante talem ætatem non ö. 3 ny 38. E. 3-5. 
ge aligaa nec in arcenna. [r] He that is abjured the realme may be diſabled; for that J i 


3 9. 
1 . * 20. E. 2. ” 232- 19. 
tie 19 ,t; and yet he is not properly outlawed, AC. p. 10. 3. H. 6. 16. b. 2. H. 


4 Tonſtrer tout le matter de record. Here note two things firſt by this word, be l 3 2 
ee) that, Le] when any man pleads an utlary in diſability of the perſon, hee muſt Coo. 103. 
ſhew (No. 74. 143.) 


(1) Rot. Parl. 20. H. 6. n. 18. c. 2. Hal. MSS. 


whether thendminiſtration of the government of the province was not devolved upon the crown during the infancy, yet he 
afterwards ret: acted this idea, n in thinking, that the guardian named by the infant might act as lord proprietor. 
Indeed it ſeems, as if there was no preſcribed form of an infant's electing a guardian aſter fourteen, any more than there is 
before; and therefore election by par might perhaps be ſufficient, though it would be wrong to truſt to a mode ſo unſolemn. 
But we do not wonder at the deficiency ; becauſe guardianſhip by election of the infant is of very late origin, it being, we 
belizve, not only unnoticed by any writer before lord Coke, except Swinburn, but there ſtill being no caſes in print to explain 
the puners incident to it, or whether the infant may change a guardian ſo conſtituted by himſelf. Swinb. Teſtam. ed. 1590. fol. 
07. d. Even lord Coke, ve ſſee, though profeſling to enumerate the different ſorts of guardianſhip, and though he had before ; | 
mentioned this latter one, omits it here ; whence it may be probably conjecturea, that, in his time, it was in Eriftneſs (carcely ' ' 
lecognizedd as legal, 

The ſecond is guardian by appointment of the lord chancellor. How this juriſdiction was acquired by him is not eaſy to ſtate, 
The uſual manner of accounting for it appears to us quite unſatisfactory. See Gilb. Eq. Rep. 172. Saying, that his juriſdi\ftion 
over idiots and lunatics is undoubred, furniſhes an argument againſt his having any over infants; for he derives the former 
trom a ſeparate commiſſion under the ſign manual, but there is not any ſuch to warrant the latter. The writs of raviſbment of 
«ward and de rec A cuftcilie prove as little; for were not theſe returnable in the courts of common law; or, though they had 

not 
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Lib. 2 Cap. 11. Of Villenage. Sect. 198. 


ſkew forth the record of the outlawrie maintenant ſub prde Hgilli, (becauſe the plea is but 
dilatorie) unleſſe the record be in the ſame court, But if he plead an outlawrie in barre, if 
it be denyed, he ſhall have a day to bring it in. 

Secondly [:] before the detendant can diſable the plaintife, the outlawrie muſt appeare ot 
ſ:] 28 AN. 40. 12. E. 3. Utla- record ; and the Judgement atrer the quinto exattus given by the coroners in the county court 
„ 3 51.4. &. 5. El. Dyer jg not ſufficient, untill the writ of calgent be returned, and the outlawrie appeare of record : 
„ 2 ds 0 which is maniteſt by Littleton's owne words, (viz.) matter de record, whereot ſee more here. 
(4 Vie. 24004 be 5. CU, itt.) aſter, ſect. $93. 

It is to be obſerved, that there be two kind of appearances before the quinto exafyu;, ty 

avoid the outlawry, viz. an apparance in deed, that is, to render himſelfe, &c. And the other 

r 44. Fl. in Com, Bane, is by an 2 in law, [z] that is, by purchafing a /uper/edeas out ot the court where 

Wet More & i2oiburie. 33. H. the record is, Which is an apparance of record: and therefore, though it be not delivered to 

6. 1. 1t- fl. 4 54. Die: 3. El. the ſherife before the guinto exaftus, yet it ſhall avoid the outlawrie; and fo are the bookes, 
. J. "I 4 * by 22 7 that ſpeake hereof, to be intended. 

23. E. . Ert. 57. 21. Il. 6. 20. [42] If a man be outlawed at the ſuit of one man, all men ſhall take advantage of this per. 


(© Co 132. b.) 


1 
4 


( 57 ſonall diſability. And fo it is in caſe of alien nee, and of excommengement, But otherwiſe it i; 
ſw} 33. H. 6. 19. d. &c. in caſe of villenage ; for that diſability is onely given to the lord, 
(1 41. k. 3. 27. Durant le temps que il eſt utlage. (a] If the defendant plead an outlawge | 


( Ctr, Elac. 162, 396.) the plaintife, in diſability of his perſon, and the plaintite after that plea pleaded purchaſe a 


charter of pardon; becauſe the charter hath reſtored him to the law, the defendant fla!! ag. 
ſwer. So note, the diſability abateth not the writ, but diſinableth the plaintite, untill he 
obtaineth a charter of pardon, and fo it appeareth here by Littleton, 


471% Fl. hyer 263. 7. H. 4. 4. Judgement fil | ſerra reſpondue. [DO It the ground or cauſe of the action bes 
b > avi. PL. Coton. 153, 5, Co. forfeited by the outlawry, then may the outlawry bee pleaded in barre of the action; as it an 


ein Foxleye's Cale, 28. E. 3. action of debt, detinue, &c, But in reall actions, or in perſonall, where dammages be in- 


29. All, b. 47. 63. 30. H. certaine, (as in treſpaſſe of batterie, of goods, of breaking his cloſe, and the like) ond arc 


£ 
1 Ai. Plec. e 6. not forteited by the outlawry, there outlawry mult be pleaded in diſability of the perton, 
| +} Mir.e. 1. ect. 3. &c,z.& [=] And it is to be obſerved, that, in the reign of king /Eltred, and untill a good whil, 
4. l:<pe Cop. 5. Sect, 1, after the conqueſt, no man could have been outlawed but for telonie, the puniſhment wherau; 
was death, But now the law is changed, as it appeareth by that which hath beene ſay.. 
And hereby you ſhall underſtand ald bookes and records, which ſay, that an outlawed man had 
caput Inpinum ; becauſe he might be put to death by any man, as a wolte that hatetu, ben 
ei Fleia Kh. 3, en, 2), Wed. might, [*] Utlagatus & waiviata capita gerunt lnpiua, que at omnibus empune potent att 
li. 5. 40. 421. Bricthnool, vo. b. ,“; merits enim fine lige perire debent, qui ſecundum legem vivere recuſant, And ue 
1 Mir. 4. 4. (ct. 4. defaults faith, [a] Ablage pur felonie teigne leu pur loup, & off eriabie woolfejbered, pur ceo gn. 19% 


Puinithavle. beaf! hay de touts gents, & de ceo en avant lift al aſcun de le ocoi der al } ber dc lonp, id . e. 
ſoloit etre de porter les teftes al chiefe lien del county, ou de la fraue, & foloit la avi nf won, 
mark del countie pur cheſcun teflc de utlage & de lone. And this agreeth with the law bete 

[5] Lamb. fol. 228. the conquelt, [5] utlagus Iupinum gerit caput, guod Anglice <voolfe/bead dritur; © ire off tos 

ti] 2 Ad. 4. 3. 2. E. 3. ti, Co- 00/92munis © generalis de omnibus ntlagatis. of But, in the begluning of the raigne of bing, 

10. 148. Edward the third, it was reſolved by the judges, tor avoyding of inhumanity, aun ot cltulica 


ot Chriſlian blood, that it ſhould not be lawtull tor any man, but the therite onely, (having 
liwtull warrant therefore) to put to death any man outlawed, though it were tor telonie ; and 
it he did, he ſhould undergoe ſuch puniſhments and paines of death, as it he had killed any 
other man; and ſo from thenceforth the law continued untill this day. (Nora, wobec 

[*] Prifton, Nb. 5. fo. 421. L. and wwilferfod is all one), [*] And after in Bracton's time, and ſomewhat betore, procefle 

II. 6. 9, % 4% l. 3. 3. 33. II. of outlawry was ordained to lie in all actions, that were guare vi & armis, which Bratton 

6.9. 49 E. 3 2. calleth A; tor there the king ſhall have a fine (1). But ſince, by divers ſtat ates, procelle 
of outlawry doth lie in account, debt, detinue, annuity, covenant, action /ur le flatute de 
5. Rich. 2. afion ſur le caſe, and in divers other common or civill actions, But now let us 
hcare what Littleton will ſay unto us. 


Section 198. 


2 


4 = 1 1 "we 22 FLIEN. [a] 1 / E Jo eſt UN a - HE third 13 an 4- 
18 el 


the Þ+ FIR OSS * 298 * oo 1 3 lien, que et nee lien, which is born 
. 47. Brit. fo. 20. 11, E. 3. rom ie atine . . 

Bre. 677. 25. . 5 ur N 115 us word deute, and according hiers de la ligeance out of the ligeance of 
ra Mare. 31. K. 3. >viinage 5. 

47. E. 3. . 9. E. 4. 7. noſtre 


(1) Whether the common law gives proceſs of outlawry againſt crimes, being merely conflra7ive breaches of the peace, was 
queltiuned 1n a late caie bctore the King's Bench on a ½½ But the chief jullice, in delivering the court's judgment, ſpoke at 
large to prove, that ſuch procels lies againſt crimes untverſally. Mr. Wilkes's Cale 4. Burr. v. 4. page 2537. However, the rea- 
loning, on which this opinion 1s grounded, ſtands oppoled by a former judgment of the Common Vleas on a prior caſe relative 
to the [ame gentleman, 2 Wil. 151. But it was adopted by both houſes of patliament, when, in his caſe, they reſolved, that 
vrivilege of patliament doth not extend to /ibels. See Annual Reg. for 1764. The arguments for the contrary opinion are 
forcibly expreſſed in a proteſt by ſome of the lords, who were againit making ſuch a reſolution. Journ. Dom. Proc. 29. Nov. 
1763.—(:} Ubi natus in partibus tranſmarinis all not be an alien, ſee Hill, 13 E. x. rot. 1. Hal. MSS, 
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not been fo, how doth a juxiſdiction, to decide between contending competitors for the right of guardianſhip, prove a power of 
appornting a guardian, where it happens, that one is wanting? The writs de crftode admiltendo, in the Regiiter, only 1ciate to 
ghardians item. Reg. Br. Orig. 198. a. The aſſertion, tha: the appointment of guardians belonged ru the chancellor betore 
the erection of the Court of Wards, remains to be proved; or at lea{t we, after a diligent ſearch, do not find any authority 1 
print. The pallige referred to in Feta and the doctrine in Beverley's caſe 4 Co. by no means warrant the uſe made of them ; 
tor in neither is any notice taken of iat. Though the caſe of infants, as well as of ideots and lunatics, ſuould be IIs 5 
clo 


Ll 


Lib. 2. Of Villenage. Sect. 198, 29 


ndr le rov; our ſoveraigne lord to the etymologie of the word, 11. H. 4. 26. 14. H. 4. 19, 26, 
noſtre Je Kn 7 9 he ki i h ali it Ggnifieth one borne in a 4. H. 6. 55. 22. H. 6 38. Stant. 
#/ ticl alien volle ſuer the King, if ſuch alien ſtrange country, under the o- . = 


un action reall ou will ſue an action reall bedience of a * pps Sanders, Vid, eck. 1, 439. 440 
or country, (and therefore 441. 

erſonall, le tenant or perſonal, the tenant bracton ſaith, that this excep- 

0¹¹ defendant port or defendant may ſay, tion, propter defectum nationi., 


: juit ne that he was borne in ſhould rather be proprer defec- 
dire, que 10 Ju 4 s borne in tum ſubieationis) or as Littleton 


en tiel pais, gue eft ſuch a country, which faith, (which is the ſureſt) 


hers de la ligeance is out of the king's =_ of Ws lie 3 the 
ing. ote, here Littleton 
le rey, & demaunder allegeance, and aſke (8 not Tie a hen gy 


judgement fi il ſerra judgement if he ſhall but ugh de Iigeance 1 oy, he 
FP; ma rne out of the realme 
reſp ondue. | be anſwered. of " Hons. yet within the 
legeance. And he that is borne within the king's liegeance is called ſometime a den/zen, 
quaſi deins nee borne within, and thereupon in Latine called ixdigeza, the king's liegeman ; 
tor [gens is ever taken for a naturall borue ſubject, But many times in acts ot Parliament, 
en is taken tor an alien borne, that is infranchiſed or denizated by letters patent, where. (2. Inſt, 741) 
by the king doth grant unto him, [65] quod ille in omnibus trafetur, reputetur, habeatur, le- [4] 9. E. 4. f. S. Pl. Com. 130. b. 
reatur, O gubernetur, tanquam I gens £7 ny infra dlelum regnum noſirum Angliz oriundus, & 
„r, nec ale modo. But the king may make a particular denization: [e] as he may J.] Rot. Parl. 22. E. 1. Elias de 
aut to an alien, god in quibuſdam curiis ſuis Anglia audiatur ut Anglus, & guod non regel- Daubenie. 5 
Lira fer illam except onem, quod fit alienigena & natus in partibus tranſmarinis, to enable him to 
ſue onely, The ſeverall fenies of which word muſt be gathered, ex antecedentibus, adjunfis, 
& conſeqrentibus ; and they that take him in that ſenſe, derive the word from donai/on (i. e.) 
donatio, becauſe his treedome is given unto him by the king. 
There is another kind, and that is an alien naturalized, and that muſt be by act of Parlia- 
ment. And this alien naturalized to all intents and purpoſes, is as a naturall borne ſub- 
ject (1), and differeth much from denization by letters patent; for if he had iſſue in England 
betore his denization, that ifſue is not inheritable to his father; but it his father be natural- 
iz: d by parliament, ſuch iſſue ſhall inherite. So if an iſſue of an Engliſhman be borne be- (Cro. Cha. 6or.) 
yond fea, if the iſſue be naturalized by act of Parliament (2), he ſhall inherit his father's 
lands; but it he be made denizen by letters patent, he ſhall not; and many other differences 
there be betweene them. 


Lige ance. A l'gando, being the higheſt and greateſt obligation of dutie and obe- Vide Calyia's cafe ubi ſupra, 
dience that can be. Liegeance is the true and taithfull obedience of a liegeman or ſubj ect, to 
his liege lord, or ſoveraigne. Ligrantia g vinculum fidei, ligeantia eff legis efſentia, 
| 1. Originaria, five naturalis, five nate, [4] and this is al- [4] 23- El. Dier fo. 300. b. Doc 
way es abſolute and incident inſeparably. Nemo patriam, in et Stolie's cale. 
qua natus eft, exuere, nec ligeantia debitum cjurare poſſit. 
2. Data, aut per denizationem, aut per naturalizationem (ut 
1 bent. Supradiftum eff) & ifla ligeantia per denizationem goteft C 
no regi debita ub conditione. 
of duleæ. Localis, quia quilibet alienigena, qui in hoc regno ſub pro- (Hob. 271.) 
teftione regis digit, domino regi ligeantiam debet. And 
it he be indicted of high treaſon, the indictment ſhall 
fay, [e] contra ligeantie ſuc debitum ; & ideo dicitur tem- el 3. & 4. P. & M. Di. 144+ 
foranca Q localis, quia non durat, ui quouſque infra regnum 7+ Co. b. &. Calvin's cale, 
moratur. 
Limitata, as when one is made denizen for lite, or in 
taile. [/] But one cannot be naturalized, either with li- [/] 9 F. 4. 7. Calvin's caſe | 
mitation tor lite, or in taile, or upon condition: for that ubi ſupra. 
is againſt the abſoluteneſſe, puritie, and indebility of na- 9 5 A 
turall allegiance. J 13. E. 3. Br. 264. 20. E. 3. 
[*] An abbot, prior, of pay alien, ſhall have actions reall, perſonall, or mixt, for any Annuity 24: 77 E. 3. 21. 49. E. 
thing concerning the poſſeſſions or goods of his monaſtery here in England, though hee bee 7. 11 mn . UW 4 37 
an alien borne out of the king's liegeance ; becauſe hee bringeth it, not in his owne right, pier. oo re 


ut 35. E. 1. 


Perpetua. Þ 


Terporauea 
«Wil 


(1) Bot now by the 12. & 14, W. 3. c. 2. naturalized perſons are incapacitated from being of the privy council, members of 
eter houſe of partiament, or enjoying any office or place of truſt, civil or military, or from having any grant of lands or other 
Leredicaments, The x G. 1. goes ſtill further; for it enacts, that no bill of naturalization ſhall be received without a clauſc 
to this ett. 1. G. 1. ſt. 2. c. 4. 1. 2. But when any foreigner, diſtinguiſhed by eminence of rank or ſervices, is naturalized, 
it is uſual, firſt to paſs an act for the repeal of theſe ſtatutes in his favour, and then to paſs an act of naturalization without any 
exception, -(2) This imports a ſpecial act of parliament to be neceſſary. But, whatever the law might be in lord Coke's time, 
row, by ſeveral modern Ratutes, perſons born beyond ſea, if their fathers, or paternal grandfathers, were natural born ſub. 
ce, are hkew''e made fo, though with an excluſion of ſome unfavoured perſons. 7. Ann c. 3. 4+ G. 2. c. 41. 13. G. 3. c. 21. 
dee ante to. 8. a. note 1. 


; Continuation of nates to 123. b. from 115. a. 

(+) If our law was really as ſtrict in point of time, as is hererepreſented, it would not ſufficiently conform to the cowmſe of 
nature. The phyſicians, it is true, generally call ane months, each being of thirty days, the au period for a woman's going 
with child. But then they allow, that, as a delivery may be accelerated by accidental cauſes, ſo it is frequently protracted, not 
cn'y for e Cos beyond the nine months, but to the end of the tenth month, and ſometimes for a conſiderably longer time. See 
ech Qual Medico legal, lib, x. tit. 2, Juſtice therefore requires, that, in the caſe of poſthumous children, an exceſs of the 
vial time ſhould not operate further, than by raiſing a proportional preſumption againſt the legitimacy, The Roman law was 
very liberal im this reſpect; for the decermwirs allowed, that a child may be born in the tenth month; and though a law of the 
ect excluces the eleventh, yet the emperor Adrian, after conſulting with the philoſophers and phyſicians, decreed even for 


tus, where the mother was of good and chaſte manners. Sce Dig. 1, 4. 12. Paul. Sentent. lib. 4. t. 9. . 3. Nov. 39. C. 2. t. * 
Wit 


b tete enn, ve; lomething further is necellary to prove, that the chancellor is the perſon conſtitutionally delegated to 
XXX a. 


Lib. 2. Cap. 11. 


(DoAr. Plac. $8. Dy. Zo b.) 
be- 426. 427. 430. 8. E. 


4. 8. 
te 10. E. 4.7. 20. E 

13. K. 4. 0. 10. 32. H. 6. 

3. 38. 


. but he cannot maintaine either reall or mixt actions. 4 
. 6 Nonhb. Br. 13. & 62, information, ſhall have a writ of error to relieve himfclie, er fie de fimilibns, 


Of Villenage. 


but in the right of his monaſtery, and not in his naturall but in his 


Reall ou perſonall. L/] In this cafe the law doth diſtinguiſh betweene an jo. 
> 44% K. 6: Alt $e. 45. that 13 a ſubject to one that is an enemy to the king, and one that is ſubject to one that 153 
3. Bre. 677. 22. E 4. 14. 20. league with the king; (2) and true it is that an alien enemie, ſhall maintaine 
21, E. 3. Cifinage 5. 42. E. 3. perſonall action, donec terre fucrint communes, that is untill both n 

E. 4.9 14. H. 4. 2. an alien, that is in league, ſhall maintaine perſonall actions, for an 
7. 


Sect, 1 99. 


politique capacity (1), 


Or is in 
l neithel recall Nor 
ations be in peace (z); bur 
alien may trade and trat. 


ſique, buy and ſell, and therefore of necefſity he muſt be of ability to have perſonall actions; 
An alien, that is condemned in 


Vid 4 H. z. Dower 179. 6. E. [] It an alien be made a prior or abbot, the plea of ae ute ſhall not diſable him to brivs 
3 


. 263. 31. H. 6. ca. 4. Livre au 
de Entries in cet. 7. 6. H. 8. 
Dier 2. 6. N. 7. 18. 


y reall or mixt action concerning his houſe; becauſe he is ix auter drcit, as belore is fad, 


Hors del ligeance noftre ſeignior le roy. Here Littleton doth not "oy 


Out of 


(*) 29. E. 3. Br. Den zen 15. the realme or beyond the ſea, (5) (as he doth ſect. 439. 440. 441. 077.) but out of ji zeunce; 


d. Stant, Pl. Co. 197. a+ 


tor (as hath beene ſaid before) a man may be borne out of the realme, viz. of England, as i; 


Ircland, Jerſey, and Gernſey, &c. (6) and yet ſeeing he is not borne out of the ligeance of tus 
king, as Littleton here ſpeaketh, he is no alien. But hereof there is fo much, and { ple. 


titully ſpoken in our bookes, and eſpecially in the caſe of Calvin ub ſupra, as th's (hall fut 


Et demaunder judgement ſil ſerra reſpondue. 


dant ſhall neither plead alien ze to the writ or to the action, but in diſability oft the 
[5] Livre d' Entries Alien t. as in caſe of villenage and outlawrie before. [7] And Littleton is to be intended of : 
iu league; for if hee be an alien enemy, the detendant may conclude to the action. 


(Doc. Lac 89. Dy. 2. b.) 


(1 Inſt. 119.) PRemunire. Some hold 


= For Rae 8 an opinion that the writ 

. $ $6 K . . SANS. is called a pricmuuire; be- 
2 5. E. 3. c. 22. 26. E. 3. ſtat. de e Ws 
P:ovifors. 27. E. 3. c. 1. 38. E. cauſe it doth tortifie ari/- 
4. c. 3. 2. R. 2. c. 12. f. R. 2. diftionem jurium regiorium co- 
©. 3- 12. K. 2. C. 5. 16. R. 2. c. he ſue of the kingly lawes 


5. 2. 4. c. 3. & 4. 6. HI. 4. C. 1. f the crown avgainit to- 
24 H. 8. e. 12. 36. H. g. cs. m 5 


19: 20. 26. Il. S. e. 16. 5. Elis. reine juriſdiction, and againit 
ca. 1. 6, Ks. c. 1. 13. Eliz. ca, the uſurpers upon them, as 
1. 2.8. 27 Eliz. ca, 2. 39. Eliz. by divers acts of Parliaments 
ca. 18. EASY appearc. But in truth it is ſo 
5 4 2 cori Called ot a word in the writ; 
Rebe in Thefaur. Paſch. 44 E. for the words of the writ 
3. ibid. Melbourne's cate, Mich. be proemunire facias prefa- 
38. H. 6. ibid. The cafe of Rich. tum A. B. c. quod tune 


Beauchamp and other*, Hil. 25. {+ coram nobis, Se. where 
H. 8. Coram reye. Tuc cafe ot * 


Nic. B ſhop of Norwich. Tiin. Preemunire is uſed tor Na 
35. H. 8. Rot. 9 coram Rege. Z, and fo doe divers in- 
"The cat of the Biſhop of Ban- terpreters ot the civill and 
or. Mch. 26. & 27, Eliz. co- canon law uſe it; tor they 
ram Reg", Terrut aint D. Re- are preemmniti that are præ- 
vance and other, booke of En- = 5 X . 
tries, fo, 429. & 430. & ibid. under. By the ſtatutes betore 
Mb. 9. Ii. . f. 23. quoted in the margent you 
| ſhall perceive what ſtatutes 
were made betore Littleton 
wrote, and what have beene 
ordained fince to make oft- 
tences in danger of a - 
MUNITOs 
Broke cafes, Hors del protection 
23. F. 3. 40. B. 18. H. 6.6. : 
9 E. 4. 2. 35: E. 3. 7. 24 H.8. 4e Roy. The judgement 
. Prarmunire 18 10. Fl. 4. in a preemmunire is, that the 
ot + oe. defendant ſhall bee from thence 
44 E. 3. 36. 


Sect. 199. 


* 4. t un home, 

que per judgment 
done envers luy ſur 
un briefe de premu- 
nire facias, &c. / 
hors de protettion le 
roy. Si il juiſt aſcun 
atlion, & le tenant 
oule def. monſtra tout 
le record envers luy, il 
poit demaunder judge- 
ment fil ſerra reſpon- 
du; car la ley le roy, 
& /es briefs le roy 
font tes cloſes, per 
queux hom? eſt pro- 
tect & aide, et if/int, 
durant le temps qu? 
heme en tiel cas eſt 
hors de la protection 
le roy, il eſt hors de 
eſtre aide ou protec 
per la ley le roy, ou 
per brief le roy. 


kee. 
So as the tenant or deten. 
perſon, 


Þ 
11 Jilen 


1 ** 4. is a man, 

who by judge- 
ment given agaiaſt 
him upon a writ of 
premunire factar, Ec. 
is out of the King's 
protection. If he ſuc 
any action, and the 
tenant or defendant 
ſhew all the record 
againſt him, he may 
aſke judgement if he 
ſhall be anſwered ; for 
the law and the king's 
writs be the things, by 
which a man 1s pro- 
tected and holpen; aud 
ſo, during the time, 
that a man in ſuch cas 
is out of tlic king s 
prote ion, he is out 
of helpe and protcc- 
tion by the King's law, 
or by the king's writ. 


forth cut of the King's protection, and his lands and tenemente, goods and chene 
torten | 


(1) Here, as alſo generally where lord Coke mentions pro/efet perſims, he muſt, we conceive, bz undertood to write, as of 
the law bctore the diflulation of monatteries, and the coalequent e{tabiiſhinent of the proteitant faith. Sce axte z. b. note 7 —* 
(2) Et nota hall be tried by the recrd, i/ he be in amity or not, Viz. a proclamation of abr. Bu a e an bre hibiting commences 
as anciently betcoren the emperer aud the queen, doth not diſabvie @ Cerman in a perſonal action. Trin. 41. I 2 CB tai. doe 
(3) But now, on declaring war, the king uſually, in the proclamation of war, qualifics it, by permitting rhe tu ects of 142 
enemy retdent here, to continue o long as they peaceably demean themſelves; and, without doubt, tuch- perions are o he 
deemed alien friends in eſtect.— (g) 4 feme alten foall hade dowwer. Rot. Parl. 8. II. 5. n. 15.9. . g. n. pro comititla 4 
Hal. MSS.—See ante 31. b. note 9.—{(;) See ante 197. a. n. G. there and poſt. 244. a,—(6) Rot. Parl. 9. H. 6. n. 20. {#.Jeniszattn of cue 
born in Wales. Simile Rot, Pail, 23. Ii. o. n. 26. Co. 2. Int. 741. on ſtat. 2. H. 4.— Hat. MSS, 


with Gothofred's learned notes on thoſe two texts of the Roman law. Cod. lib. 6. t. 29. leg. +. Aul. Gell lib 4. cap. 16 Huber. 
Praledl, in Dig. lib. 1. tit. 6. Alike liberal diſcretion probably prevails in moſt countries of Xurope; fer an in{lance of which, m= 
appeal to a wrier of great authority, who reports a deciſion by a majority of judges in the [upreme court of Firctiani; by u on 4 
chud was admitted to the ſucecſſion, though not born tl three hundred and thirty-three days trom the day <{ che hutband's deaths 
which pet od wants only three days ot twelve lunar months. Sand, Decis. lib. 4. tit. $ Definit. 10. Nor will our own law, nO * 1 
landing what lord Coke advances, if the authorities are duly collected and conſidered, be found deficient on this interetting use“. 
Indeed there is a paſlige in Britton, which gives countenance to lord Coke's limitation ot forty weeks; tor this wiitel dn make * 
LT 1 


— 


* * — 
—— — 4 


act tor the king. It is no wonder theretore, that lord chancellor Hardwicke took occativa to ditapprove of comparing te 
court's juriſdiction over infants with that over ideots and lunatics, » Atk. 315; As tothe writs relative to the appoin.ment an! 
. af guardians in the Regitter, they merely relate to ſuits ; which is of very different eont Aeration trom Le n-ral agate 
de Index to Reg, Brev, Orig. tit. Cu/tedes, Nor will it anſwer the purpole, to attempt inivding guard inthip in the ider © 
e, Which are the peculiar objects of equitable juriſdiéton, as it mult be ſeen, that this is an overfiraned e 


Lib: 2. Of Villenage. Sect. 199. 130 


forſetted to the king, an that his body ſhall remaine in priſon at the King's pleaſure, So 11. H. 2. tit, Premunire, p. f. 
(tous was this offence of premunire, that a man, that was attainted of the ſame, might hare e 1 Fay 
bin flaine by any man, without danger of law ; becauſe [&] it was provided by law, that a 193. Doct. & Stud, Lid. 2 
man might doe to him as to the king's enemy, and any man may lau fully kill an enemy. But 42; Brooke, tir. Plemunite. 21. 
quecne Elizabeth and her parliament [*], liking not the extreme and inhumane rigor of the Temps E. 6. Biſhop Barloc ca e. 
lav in that point, did provide, that it ſhould not be law full for any perſon to ſlay any perſon 10 24. H. 8. Brooke Coron, 
in any manner attainted in or upon any procmunive, 8 Go Lenant in taile is artainted in a pre- 27˙8. W. . I l i. 
wore, be ſhall forfeit the land but during his life; for albeit the ſtatute of 16. R. 2. ca. 5. en- Twins cafe reſolved per les 
acterh, that in that caſe their lands and tenements, goods and chattels, ſhall be forfeit to the Jutics, 7. H. 4. 20. Simon 
king, that mult bee underſtood of ſuch an eſtate as he may law fully torfeite, and that is during Beverley's caſe. 

his owne life. And theſe generall words doe not take away the force of the ſtatute ds dorts (Pott. 39 1. 2. Ro. Abr. 177.) 
o1dicionalibus, but hee ſhall forfeit all his tce ſimple lands, ſtates tor lite, goods and chattels ; 

and fo was it reſolved in Trudgin's cafe, 


Car la ley le roy & les briefes le roy, Sc. There be three things, as here 
it appeareth, whereby every ſubject is protected, wiz rex, lox, & reſcripta regis, the king, 
the law, and the king's writs. The law 1s the rule, but it is mute. The king judgeth by his 
judges, and they are the ſpeaking law, lex loguens. The proceſſe and the execution, which is 
the lite of the law, conſiſteth in the king's writs. So as he, that is out of the protection of 
the king, cannot be aided or protected by the king's law, or the king's writ. Rex tuctur le- 
on, © lex tnetur fis, [1] Behdes men attainted in a premunire, every perſon, that is attaint- [I] 4. F. 4. 8. 1. F. 4. 1. b. zo. 
ed of high treaſon, petit treaſon, or felony, is diſabled to bring any action: for he is ['] ex- ＋ 3.4 5 N 245. 
tra ligen poſitus, and is accounted in law civiliter mortuus. ; 1 5 3 8 

It 1s to be underitood, that there is a generall protection of the king, whereof Littleton here „ En dra, 
ſpeaketh ; and this extends generally to all the king's loyall ſubjects, denizens and aliens Protection. I particular. 
within the realme, whoſe offences have not made them uncapable ot it, as before it appeareth, Of the generall, vid. 7. Co. Cal- 
And there is a particular protection by writ, which is one of the king's writs, that Littleton „ _ * 1 bs oh 
here ſpeaketh of, This particular protection is of two forts ; one, to give a man an immunity . 439. th * . 5" 
t ticedome from actions or ſuits ; the ſecond for the ſafetie of his perſon, ſervants and goods. ER 
lands and tenements, whereot he is lawfully poſſeſſed, from violence, unlawtull moleſtation or 
wrong. The firſt is of right, and by law ; the ſecond are all ot grace, (ſaving one) for the ge- 
rerall protection implyeth as much. Ot the firſt ſort ſome are cum clauſula (volumus) fo called, 
becauſe the writ hath this word (wolumns) in it, wiz, volumns quod interim fit quietus de omui- 
bus placitis & guarelis, Sc. and the other a protection cum clauſula (nolumus) ſo called for the 
like re:ſon. Ot protections cxm clauſula (wolumus) tor ſtaying of pleas and ſuites there be 
toure kindes, viz. quia profetturus (fo called by reaſon they are part of the words of the writ). 

2, nia moraturus (fo named tor diſtinction for the like cauſe). 3. Quia indebitatus nobis ex- 
i//it of the matter. 4. When any ſent into the king's ſervice in warre is impriſoned beyond 
ſea, The former are tor ſtaying of actions and ſuits in generall, The third is for ſtaying ot 
ſuits of the ſubject for debts and duties due by the king's debtor to them. Of the fourth you 
ſhall reade hereatter in this place. For the former two theſe nine things are to be obſerved. 
Fiſt, tor what cauſe they are to be granted. 2. For what perſons they are allowable. 3. A 
three told time is to be conſidered, viz. the time of the purchaſe of them, the time of the 
continuance ot them, and the time when they ſhall be caſt. 4. In what place the ſervice is to 
bee performed. 5g. In what actions theſe protections are allowable. 6. Under what ſeale and 
to whom they are directed. 7. Who is to allow, or diſallow of them. 8. By whom they are 
to bee caſt, and in what manner, 9. How upon juſt cauſe they may be repealed or diſallowed. 
I muii but point at theſe matters to make the ſtudious reader capable of them, and reterre kim 
to the bookes and other authorities at large being excellent points of learning. 
As to the firſt, it is ot two natures, the one concerne ſervices of war as the king's ſouldier, 
Se. the other wiſedome and counſell, as the king's ambaſſador or meſſenger pro negotics regni. 
Both theſe being tor the publique good of the realme, private mens actions and ſuites mult be 
ſ1ſpended tor a convenient time; tor, jura publica anteferenda privatis; and a ine, jura pub- 
lica ex privatis prom? ne decid! non debent. [a] And the cauſe of granting of the protection fa] 19. H. 6. 39. . H. 6. tr. 
muſt be exprefled in the protection, to the end it may appeare to the court that it is granted 04) tre, * 13- 1 8 ng 
fro negotiis regni & pro bono publico, [5] or as ſome others ſay, pur le common profit del realme. ton ſo. 281. FIG. lid. * 3 
And Britton faith, zo/fre ſervice, ficome eftre en noſire force, & le defence de nous & de noſtre 8. &e. Rracton. 4h 
frofle, Se, [*] A man in execution ix falva cy//odfa thall not be delivered by a protection. [*] S. Marie Dyer 162, 

] To the lecond, theſe protections are not allowable onely for men of full age, but for men | 1 ＋ 199.3 EW 
within aye, and tor women (1), as neceſſary attendants upon the campe, and that in three f. . WP" E. 3 3 
cases, 54 lotr * Jeu nutri, fou obſletrix. : . pat. 3. part for the Countelle of 

144 Co porations aggregate of many are not ca Mable of theſe two protections cither fro- Warw, 

Heli, or moralure; becaule the corporation atlelte is inviſible, and reſteth onely in fd) 30 E. 3. 1. 21. E. 4 56. 
con- 21. E. 3. 97. 
(1) A refpeftable writer, conſidering women as not requiſite in a camp, thinks, that here lord Coke miſtakes protediont for 


e 147, Barr, on Ant, Stat. Ir. ed. 164. But, as we apprehend, thoſe, who have been accuſtomed to a camp-life, will bear teil- 
tamen; to the necetlity of each of the three capacities mentioned by lord Coke. 


te inh-ritance puſthumons children not born within forty weeks from the huſband's death. Britt. 166. a. However, even 
this writer tcems to extend in ſome degree beyond the forty weeks; unleſs he meant to make the wife's conception exactly ot 
equal date with the huſhand's death, which ſurely is not a very reaſonable conſtruction. But without dwelling on ſuch a nicety, 
'1s fliorent, that the principal of the few other authorities in our books are againſt ſo rigid a rule. Bratton is very cautions, 
1 matiting only the ſſue born fo long after the huſband's death, as to create an improbability of its being his child, with. 
out naming any fixed period. Bratt. lib. 5. fo. 417.b. As to the determined caſes, the only authorities of this fort, we meet 
v ith, arecnumerated in the preceding annotat:on; and theſe duly weighed, will not be found, it is apprehended, to warrant 
lord Coles concluſion, In Radwell's caſe, the finding againſt the iſſue is expreſſed to have been grounded merely on preſump - 
104; and befides, it we conſtrue the record properly, the preſumption aroſe from proof of the huſband's non acceſs to the wife 
tr a month before bis death. Thecaſe of 9. E. 2. is an inſtance of allowing ſo much time beyond forty weeks, that it ſeems 
taſtongto have much weight; but fo far as it can claim any, it counts againſt lord Coke. The caſe of 18. Rich. 2. at heit 
lame tulforloid Coke's rnle, the child, though born only eleven days beyond the forty weeks having been declared not the 
ine of the deceaſed huſband. But when it is further cookdired, there will be found nothing to prove a foſtive general rule ; 
ty. jt was very pecial, the widow having married a ſecond huſband the day after the death of the frſt, ſo that the queſtion was, 


not 


So 


t. aeg enardianthip in the (9929298 acceptation of the word truſt may be properly ſo denominated, yet it as ſurely is not ſo in the 
technical 


> — —— — — — 


Lib. 2. Cap. 11. Ot Villenage. > Got: 199, 


[-] 35. H. 6. 3. 43. F. 2- 23. conſideration of lawe. [e] Protection for the buſband ſtall ſerve alſo tor the wife. 
4%. E. 3. 7. 4 Hl. 5. Pritecion /] Albeit the vouchee, tenant by reſceit, preiee in aide, or garnithce, bee no parties to the 


45.E 3 it proieft. 40. 14. E. for him at the day of the returne of the /cire /acias. [g] No protection can be catf for the 


ey * poke 9 ” yp zo. 43 k. receit, or any other officer in any court of record, whoſe attendance is necetlary for the A 
92 1 75 4 a ſervice or adminiſtration of juſtice, being ſued, cannot have a protection calt tor him, 7 
71. 14. E. 3. ibid. 65. 63. 20, k. [I] In every action or plea reall or mixt againſt two, where a protection doth lie, a protec. 
2. ibid. 84. tion caſt for the one doth put the plea without day for all. So it is in debt, detinue and ac. 
(5) 7. H. 4. 3. . — ©2unt But in treſpaſſe, or any action in nature of treſpaſſe, which is in law ſeverall, ubee 
12 4 "i i a N. 114. every one may anſwer without the other, there a protection cait for the one ſhall ſerve tor lim 
77. 13. E. 3. ibid. 720. 41. E. 3. oncly, unleſs they joyne in pleading or if they plead ſeverall pleas, and one Terire facia; is 
ibid. 95. 41- E. 3. 32. 42+ E. 3-9. awarded againſt all, there a protection caſt for one, ſhall put the plea without day tor ail ; and 
5. 11. f. 7. 3-H 4. 15.2. K 2. theretore in former times the plaintite uſed to ſue out ſexerall cen7re facias in thoſe cales tor 
Protect. 45. MY + * . feare of a protection, &c. 
1 * 2 * 2 Pro. [LI] As to the three fold time, firſt, a protection profe.7ure regularly muſt not be purchaſed 
ieet. 116. 4 II. 4. J. 29. E. 3. hanging the plea, But this faileth, when he goeth in the king's ſerwice in a voyage royall ; 
41. 46, k. 3. 24. 28. 11. E. 4. 7. and that is two fold, either touching warre, and that onely is when the king himfette or his 
. N. B. 28. k. (31. Co. 8. lieutenant, that is prorex goeth; or when any goeth in the king's ambatlage, ro e g, 
Lone 1 * or tor the marriage of the king's daughter, or the like, this alſo is called a vo; age toyal!, 
16, . 4. 16, 11. H. 4. 7. But a protection morature may be purchaſed and caſt, prudente flat to. 
7. E. 4.27. 28. H. 6.1, 17. H. [/] Regularly a protection cannot be caſt, but when the party hath a day in court, and 
6. protect 56. 10. E. 3. 34. 13- when if he made default, it ſhould fave his default. Theretore when execution is to bee 
* 1 33 granted againſt body, kinds, or goods, no protection can be cast ; becauſe the detendant hath 
7 3 2. pk "4 b.) no day in court, : It a p otection be caſt at the ui priu for one, if before the day in banke it 
[/] 4. H. 6. 22. 17. E. 4. 76. bee repealed by innotrſcimus, yet becauſe it was once well caſt, it ſhall lave his detault ; but it 
33. E. 3. tir. Piotett. 115. 34. E. the protection be diſallowed, either for variance, or that it lay not in the action, or the like, 
3- ibid. 124. 27. E. 3-79. 29-E. there it ſhall turne to a default. 
5. 1 wu * 4. '5 Ita man hath a protection, and notwithſtanding plead a plea, yet at another day of con- 
. 1 79. H. tinuance, after that a protection may be caſt ; ſo at a day after an exigent ; but atter appear- 
b. 55. 4. H. 6.22, 11. H. 6. 14. ance he cannot caſt a protection in that terme, untill a new continuance be taken. 
14. H. 6, 22. 21. H. 6. 10. 279. [A] Thirdly, no protection, either profecture or morature, ſhall indure longer than a veare 
11 6.4. 28.H.6 1. 35H. 6. and a day next after the 70e or date of it. And fo it is of an hne de ſerwice le roy. It a 
55 ** E. 4 he - 2 . protection beare /e 7. dic Fanuarii, and have allowance pro uno anno, the re-ſummons, te- 
4 wa — ai ar attachement, or re-garniſhment, may be ſued 8. Jaunarii the next yeare; and yet that is the 
{m| 22. E. 3. 4. 16. E. 3. Pro- laſt day of the yeare, 
tet. 47 44. E. 3. 16. 3. E. 3. And where Britton, treating of an eſſoĩigne beyond the Græcian ſea, in a pilgrimage, &e. 
8 18. 34. E. 3. Pro- ſaith thus, [o] aſtun gent nequident ſe purchaſent nos letters di protection patents durable 7 ur 
yo F. N. B. fol. %, 0142 ona a, & jalameyns font attorneys generals, auft per nos lelters patents: & con 


[=] 39. H. 6. 39. . . . Pi Es Vis 
3 os Bb. &. ans; 3: * ont bien Ef agement, car nul grand fiionior, ne chivalicr de noffre realme, ne doit prender ete- 
28. FI p. Temps 4 , S 8 , f 


E. 1. G and cope 26. myn ſuuns noſtre conge, car i/ſtnt port le realme remainer diſzarny de fort gente. 
(Loc. 254. b Three things are hereupon to be obſerved, firſt, that this was a protection of grace, where- 


< Bea "pp ing 3 of more ſhall be ſaid hereafter. Secondly, that it was for ſatetie of the great men of the 
[7] T. E. 3. 25. realme, and that they ſhould make generall atornies, fo as no actions, or ſuits ſhould be there- 

2 by ſtaied. Thirdly (by the way) that great men could not paſſe out of the realme wit ent 
[4] 7 Co. 8. Calvin's cafe. 7. . the king's licence. [y] A protection granted to one, &c. untill he returned from Scotland, 


T > == A, 2 5 4. 6. Was diſallowed ſor the incertaintie of the time. 

3. 32. H. 6. 3. R. 2. Rot. Par- [7] To the fourth, the protection, as well zzorature as profedture, muſt bee regularly to 
liament nu. 21. 22. E. 4. Pro- ſome place out of the realme of England, and that muſt be to ſome certaine place, as ee 
teck. 18. 8. R. 2. ibid. 125, 11. /z{va cnſtodia Calicie, Sc. and not to Carlitle or Wales, which are within the fcalme, or to 
* * — Re the like. But it may be to Ireland or Scotland; becaule they are dittinet kingdlomes ; or t» 
ibid. 14. Regiſt, orig. 38. pe. Calice, Aquitaine, or the like, But a protection, gui moratur ſuper abt mare, Will not 
LI Brac. lib 5. 130 140. Brit- ſerve, not onely becauſe (as ſome thinke) that mare non moratur, but for the 1ncertaintic of 
ton 181, Fleta lib. 6. cap. 7. 8. the place, and for that a great part of the ſea is within the realme ot England. 

* 14. E. 2 109. 34 [e] To the fifth. In ſome actions, protections ſhall not be allowed by the common law; an. 
„ 3- wis. 122, 19-E. 3. Mb. in ſome actions they are ouſted by act of parliament. Actions at the common law, #5 #1 


78. « E. 3. ibid. 99. 21. E. "0p" : \ 
Re I * actions that touche the crowne, as appealcs of ſelony, and appeales ot mag hem. ( do 
: | where 


311. 
[5] 10. H. 6. Protect. 105. 


not of legitimacy, hut merely to which huſband the iſſue belonged. Oge of the two only remaining caſ-y conſiderably extends 
the time beyond the forty weeks, for, in Alſop and Stacey the firit of them, the iſſue was found legitimate, no! withſtanding t! © 
Japſe of forty weeks and ten days and the lewd character of the wife: and even as to Taecar's ca'e, which is the other of them, : 
iſſue having been born two hundred and eighty-two days, there was an exceſs of the forty weeks, though but a trifling cn”. 
"The precedents, therefore, ſo far from corroborating lord Coke's limitation of the ultimum tempus fariendi, do, upon the «hee, 
rather tend to ſhew, that it hath been the practice in our courts to conſider forty weeks merely as the more g time, and con- 
ſequently not to decline exerciſing a diſcretion of allowing a longer ſpace, where the opinion of phyſicians cr the circumft ances 
of the caſe have fo required. In the courſe of our enquiries into the ſubje& of this note, we were curious to know the gener al 
ſentiments of that eminent anatomiſt, Dr. Hunter, on three intereſting queſtions. "Theſe were, what is the %u period for a 
woman's going with child, what is the carlieſ time for a chila's being born alive, and what the lat. The antwer, which he 
obligingly returned through a friend, we have liberty to publiſh ; and it was expreſſed in the words following. 1 T-e w/ual 


perivd is nine calendar months ; but there is very commonly a difference of one t<0 or three weeks. 2. Achild may be bor aive at ary 
tare 


4 


technical ſenſe, in which our lawyers uſe the word, and Chancery exerciſes a juriſdiction over truſts ; for, in this latter, t. e 
are invariably applied to property, eſpecially real gates, aud not to the perſon, However us muſt not be under ſtood by = 
lem 


1 4 Of Villenage. ect. 199. 141 


where the king is ſole partie, no protection is to bee allowed; in like manner in a dectes 
tantum, Where the king and the ſubject are plaintizes; but, in late acts of parliament, 
protections in perſonal actions are expreſly ouſted, A protection may be caſt againſt the 
dueene the conlort of the king. 

[/] Ina writ of dower unde nihil habet, no protection is allowable ; becauſe the demandant [J] 39. 11.6. 39. 43. F. 3. 6 & 
hath nothing to live upon, Otherwiſe it is in a writ of right of dower. Likewiſe in a quare 32. 27. H. 6. 1. F. N. b. 28. 
i»;2edit, or atſiſe of darreine preſentment, a protection lieth not, for the eminent danger of 17. E. 3. 23. 4. Co. 35. Bo- 
the laps. Neither lieth a protection in an aſſiſe of novel diſſciſin ; becauſe it is ſeſtinum re- * caſe, Bract. lib. 5. to. 
achim, to reſtore the diſſeiſee to his freehold, whereof he is wrongfully and without judge- 12 . 326. 426.) 
ment diſſeiſed. [2] In a grare non admifit, a protection is not allowable; becauſe it is 8 13. E. 3. n 52. 
rounded upon the gare impedit ; and the like in a certificate upon an aſſiſe for the like rea- 12. E. 3. ibid. 69. 31. E. 1. 
5p and fic de familibus, A protection, quia profeturas, is not allowable (as hath beene . 113. 
ſaid) in any action commenced before the date ot the protection, unleſſe it bee in a voys 
royall, [zw] An infant is vouched, and at tke pluries wenire pos a protection was & [W] 19. F. 2. Protect. 1 
the infant ; and difallowed, becauſe his age muſt be adjudged by the — of the court. 32. E. 3. ibid. 54. ET 

] By act of parliament no protection ſhall be allowed in an attaint ; (but at the com- [x] 23. H. 8. c. 3. 34. E. 1. 
mon law a protection for one of the petite jury hath put the plea without day for all); nor in Protettion 38. 5. II. 4. c. 4. 
an action againſt a gaoler for an eſcape ; nor for victuals taken or bought upon the voyage or R. 2, cap. 8, 
ſervice ; nor in pleas ol treſpaſle, or other contract, made or perpetrated = the date of the 
ſame protection. 

i In a writ of error brought by an infant upon a fine levied, the plaintife ſued a ſcire [y]21.F. 3. 24. 31. K. 3. Pro- 
cube againſt the conuſce, tor whom a protection was caſt, and the court examined the age te. 97. 5. E. 4. 50. 35. H. 
of the plaintite, and by inſpection adjudged him within age, and recorded the ſame, and then 6. 43- 46. 8. E. 4.8. 17. E. 3. 
ones the protection ; and this can bee no miſchiete to the | panes whereupon it follows Nee med. 74. 
erh, that, albeit the plaintite dyeth afterwards before the fine be reverſed, yet, after his age I ) III 
a&udged and recorded, his heire ſhall in that caſe reverſe the fine for the nonage of his anceſ- 
tor. [a] And fo it was reſolved in the caſe of Kekewiche (1) in a writ ot error ＋ 2 A 12. Ja. Regis in the 
him by the —_—_ of the whole court of the king's bench. Otherwiſe it is, if the plaintife King's Bench. 
dycth before his age inſpected, 

[5] Note in judicial writs, which are in nature of actions, where the partie hath day to [8] 13. E. 3. Protect. 72. Fletx 
appeare and plead, there a protection doth lie; as in writs of ſcire facias upon recoveries, |. 2. C. 12. 40. E. 3. 18. 48. F, 
fincs, judgements, &c. Albeit by the ſtatute of W. 2. efſoignes and other delayes bee onſted 3+ 18. 19- 37. H. 6. 32. 21. F. 
in writs of /cire /acias, yet a protection doth lie in the ſame. S0 it is in a guid juris clamat, 1, J. = 7 5 47+ — 24. 
and the like. But in writs of execution, as habere facias /ci „ legit, execution upon a ſtatute, bs W. 2. 83 9 
capias ad Satisfaciendum, fieri facias, and the like, there no protection can bee caſt for 
the defendant ; becauſe he hath no day in court, and the protection extendeth onely ad placita 
& querelas, and muſt be allowed by the court, which cannot bee but upon a day of ap- 
pearance. 

c] In a writ of diſceit brought againſt him, that obtained and caſt a protection upon an [e] 20. E. 3. Protect. 83. 
* ſurmiſe in delay of the Plain . that protection is allowable. In an action — f 
upon the ſtatute of labourers a protection doth lie, & fic de fimilibus. 

[4] To the fixth, no writ of protection can be allowed, unleſſe it be under the great ſeale, [d] 35. H. 6. 2. Artic. ſup: 
[*] and it is directed generally. r geting 15 Petition 19. 

e] To the ſeventh, the courts of juſtice, where the protection is caſt, are to allow, or diſ- oe wt 2 x 
allow of the ſame, bee they courts ot record, or not of record, and not the ſherife, or any 28. 4. E. 4. 4. 38. H. 6. 23. 
other officer or miniſter. Le] 43. E. 3. Protect. 96. 

[/] To the eighth, the protection may be caſt, either by any ſtranger, or by the = (F] 21. E. 4. 18. 
himſelfe, An intant, feme covert, a monke, or any other, may caſt a protection for the te- 
nant or defendant, And this difference there is when a ſtranger caſteth it, and when the te- 
nant or defendant caſteth it himſelſe; [g] for the defendant or tenant caſting it, he muſt [x] 38. H. 6, 23. 
ſhew cauſe wherefore he ought to take advantage of the protection; but an eſtranger neede not | 
ſhew any cauſe, but that the tenant or defendant is here by protection. | 

Vs to the ninth, a protection may be avoyded three manner of wayes. Firſt, upon the [5] 44. E. 3. 12. 47. E. 3. 6. 
caſting of it betote it be allowed. Secondly, by repeale thereof after it be allowed. (2) By 
difallowing of it many wayes, as for that it lieth not in that action, or that he hath no day to 
calt it, or tor materiall variance betweene the protection and the record, or that it is not under 
the great ſeale, or the like. [7] bg 46s after it be allowed, by innoteſcimms ; as if any [i] 13. R. 2. c. 16. 11. H. 4. 70. 
tarry in the country without going to the ſervice for which he was retained, over a convenient 7: - 6. 22, 22. 2 6, 50. - 
time after that he had any protection, or repaire from the ſame ſervice, upon information **_ © 3* ty 1 
thereof to the lord chancellor, he ſhall repeale the protection in that cafe by an ixnote/ſcimus. A E. 4 * 10 k. . 4 4 
But a protection ſha!l not be avoyded by an averment of the partie in that caſe; becauſe the E. 3. Protect. bo. 34+ E. 3. ibid. 
record of the protection muſt be avoyded by matter of as high nature. There“ 


(1) S. C. Mo. 844.— (2) The ſenſe requires thirdly here z and that, where thirdly is, it ſhould be foarthly. But the print in the 
former editions is, as we have given it, | 


time from three months ; but we ſee none born with powers of coming to mankood, or of being reared, beſcre ſeven calendar months, or 
uear that time, At fix months it cannot be. 1.1 have known a woman bear a * © is a perfettly natural way, fourteen days 
later than nine calendar months, and believe two women 10 have been delivered of a alive, in a natural way, above ten calendar 
months from the hour of conception. 


—— — 


remarks to controvert the preſent legality of the juriſdiction thus exerciſed in Chancery over infants : our intent being fimply 
to ſhew, that ſuch juriſdiction is not, as far as yet appears, of ancient date ; and that, though it is now unqueſtionable, yet at 
firſt it ſeems to have been an uſurpation, for which the beſt excuſe was, that the caſe was not otherwiſe ſufficiently provided for. 
Our conjeQure, as to the late commencement of this branch of juriſdiction in Chancery, 1s 1 by ſome precedents, 
which have been obligingly communicated to us by a reſpectable gentleman in the Regiſter's - According to theſe, the 
fult inſtance to be found of a guardian appointed by _ chancellor, on petition without bill, was in 2696, in the caſe of 


1 7 Hampden. 


Lib. 2, Cap. x1. Of Villenage. Sect. 200. 


[. 44, E. 3. 4. 12. 47, E. 3 6. [4] There is a clauſe in the protection to this effect, preſeniibus minime wallitny;;, con- 


24. E. 3. Frotett, 119. 25: H. eingat iff, Oe. a cuſtodia caſiri predidi recedere, Or fi contingat iter iilud non arripere, c 
6.3 34; H. 6. 22. 30. H. 6. 3. infra illum terminum a fartibus tranſmarinis redire. Whereupon there be two concluſions to 


e bee obſerved. 

Firſt, that though the protection be allowed by the court for a yeare, yet if it be repealed 
by an innote/cimus, that the re- ſommons or re- attachment ſhall be granted upon the repeale 
within the yeare ; for the protection that was allowed had the ſaid clauſe in it. And of that 
opinion be our latter bookes ; and the repeale by nnote/cimas ſhould ſerve for little purpoſe, if 
the law ſhould not be taken fo, : 

Secondly, that albeit he, that had the protection either moraturæ or frofſefure, returne 
into England, and haply be arreſted and in priſon, yet, if he came over to provide munition 
habiliments of warre, victuals or other necefſaries, it is no breach of the ſaid conditionall 
clauſe, nor againſt the act of 13. Richard 2. cap. 16. for that in judgement of law comming 
tor ſuch things as are of neceffity for the maintenance of the warre, moratur, according to 
the intention of the protection and ſtatute aforeſaid. And thus much of the two firft protec. 
tions, cum clauſula volumus, prafrcturæ and morature. 

/ Regiſtrum 287. b. F. N. B. [I] As to the third protection cum clauſula volumns, the king by his prerogative regular'y 
28. b. 33. H. 8. ca. 29. in the is to be preferred in payment of his duty or debt by his debtor before any ſubject, although 
Preamble 22 r 3 the king's debt or duty be the latter; and the reaſon hereof is, for that hr/aurus regis 1/7 
op * * a. > hin, Jundamen um belli, & firmamentum zacis, (1) And thereupon the law gave the king reme 

Vier. 197. Rot. Pat. 27. E. 3. by writ of protection to protect his debtor, that he ſhould not be ſued or attached untill hee 


part. 1 m. 2. paid the king's debt. But hereot grew ſome inconvenience, for to delay other men of their 
ay i xy 33 83 a ad ſuits, the king's debts were the more ſlowly paid. And for remedie thereof [mm] it is enacted 


by the ſtatute of 2c. E. 3. that the other creditors may have their actions againſt the king's 
debtor, and proceed to judgement, but not to execution, unleſſe he will take upon him to 
pay = king's debt, and then he ſhall have execution againſt the king's debtor for both the 
two debts, 

This kind of protection hath (as it appeareth) no certaine time limited in it. But in ſome 
J 41. F. 31 15. 19. F. 3.73: caſes the ſubject ſhall be ſatisfied before the king; [u] for regularly whenſoever the king is in- 
29. E. 3. 13. 4. E. 4. 16, titled to any ſine or duty by the ſuit of the party, the party (hall be firſt ſatisfied, as in a decirs 

tantum. And ſo if in an action of debt, the 4 denie his deed, and it is found againit 
him, he ſhall pay a fine to the king, but the plaintife ſhall be firſt ſatisfied, and ſo in all other 
like caſes. And ſo it is in bills preferred by ſubjects in the Star-chamber, there coſts and 
dammages (if any be) ſhall be anſwered before the king's fine, as it is daily in expericnce, 
The fourth protection, cum clanſula volumus is, when a man ſent into the king's ſervice 
beyond ſea is impriſoned there, ſo as neither protection profefture or morature will ſerve 
[0] Regiſt, ſzepe. F. N. B. 28. c. him ; and this hath no certaine time limited in it, [o] whereof you ſhall read at large in the 
Regiſter, and F. N. 8B. 
[p] vide 7. Co, 8. 9. Calvin's [y] Now are we at length come to protections cum clauſula nolumus, all which, ſaving one, 
caſe, are of grace, and, as hath beene ſaid, are implyed under the generall protection; for as Fitz- 
herbert ſaith, every loyall ſubject is in the king's protection. Of theſe protections of grace, 
[4] Regiſter 280. Cc. F. N. B. you ſhall not read much in our yeare bookes ; becauſe they ſtayed no actions or ſuites. 610 Of 
29. A. B. C. D E. F. G. II. the divers formes of theſe you ſhall read at large in the Regiſter, and F. N. B. which were too 
Regiſter 280, Statut. de 14. E. long and needleſſe to be here recited, 
* Be The protection cum clanſula nolumus, that is of right, is, that every ſpirituall perſon may 
ſue a 3 for him and his goods, and for the fermors of their lands and their goods, that 
they ſhall not be taken by the King's purveyor, nor their carriage or chattels taken by other 
miniſters of the king, which writ doth recite the ſtatute of 14. E. z. 

Of theſe protections 1 cannet ſay any thing of mine owne experience, for albeit queene 
Elizabeth maintained many warres, yet ſhee granted few or no protections; and her reaſon 
was, that he was no fit ſubject to be imployed in her ſervice, that was ſubject to other meus 
actions, leſt ſhe might be thought to delay juſtice (2). 


Section 200. 


NTRE E r. eft un home HE fifth is, where a 


| & profeſ- que eft enter et pro- man entred and pro- 
fe en religion. feſſe en religion. Si liel felled in religion. 4 . 
Ju! 


(1) See ante 30. b. - (2) Since lord Coke's time protections have fallen wholly into diſuſe ; lord Cutts, a famous officer in the 
reign of William the third, being the laſt perſon indulged with one, of whom our Reports take notice. 3. Blackſt. Comm. sth. 
ed. 289. & 3. Lev. 332. However it is ſtill uſual in acts of parliament to guard againſt the ule of protections in ſuits, to which 
perſons acting under the authority of the legiſlature are parties. 


— — 


Hampden. But ſince that time, the court of Chancery hath exerciſed the power of appointing guardians, without its being once 
called into queſtion. Therefore in the caſe of lady Teynham againſt Mr. Lennard, which was heard on an appeal to the lords 
in 1724, the counſel for the reſpondent very properly ſtated it as a thing fixed, that the lord chancellor was intruſted with that 
part of the crown's prerogative, which concerned the guardianſhip of infants. 2. Brown. Caſ. in Parl. 344. Under the ſame idea 
too, the laſt marriage-att refers to the chancellor for the appointment of a guardian to conſent to marriage, where the infant is 
without aguardian and the mother is not living. 26. G. 2.c. 33. . 17. 4 
The third kind of guardian, not hitherto mentioned, is guardian by appointment of the ecclefiaſlical court. The * 
appointing guardians for the perſonal eſtate, and, if there is no other guardian by tenure or otherwiſe, for the perſon - Os 
is, we underſtand, claimed by the eccleſiaſtical court, Swinburne takes notice of ſuch a guardian; but confines his obſer- 
vations, on the appointment and his extent of power, to the cuſtom within the province of Youk. Swinb. on N 


Lib. 2. 


110 un ation, le tenant 
ca defendant, poit mon- 
rer, gue tiel eft enter 
en religion en tiel lieu en 
hrder de Saint Benet, 
& la ell maigne profeſſe, 
zu en Porder des friers 

reachers, ou minors, & 
la ft frere profeſſe, & 
ant des auters orders 
de religion, &c. & de- 
maundera judgement fil 
ſerra reſpondue. Et la 
cauſe t; pur ceo que 

uant un home entra en 

religion, & eft profeſſe, il 
e/t mort en ley, & ſon 
fits, ou auter couſin, 
maintenant luy enherit- 
ra, auxy bien ſicome il 
fuit mort en fait. Et 
quant il entra en reli- 
gion, il poit faire ſon 
teflament, & ſes execu- 
tors; les queux execu- 
tors averont un attion 
de det due a luy devant 
lentre en religion, ou 
auter action que execu- 
tors potent aver, ſicome 
il fuit mort en fait. Et 
fil ne fait ſes executors 
quant il entra en religi- 
on, dongues Pordinarie 
poit committer Padminiſ- 
tration de ſes biens a 
auters homes, ficome ii 
uit mort en fait. 


Of Villenage. 


ſuch a one ſue an aQi- 
on, the tenant or defen- 
dant may ſhew, that ſuch a 
one 18 entred into religion 
in ſuch a place, into the 
order of Saint Benet, and 
is there a monke profeſ- 
ſed, or in the order of 
friers minors or preachers, 
and is there a brother pro- 
feſſed, and ſo of other 
orders of religion, &c. 
and aſke judgement if he 
ſhall be anſwered. And 
the cauſe is this; that 
when a man entreth into 
religion, and is profeſſed, 
he is dead in the law, and 
his ſonne, or next couſin, 
incontinent ſhall inherit 
him, as well as though 
he were dead indeed. And 
when he entreth into re- 
ligion, he may make his 
teſtament and his execu- 
tors, and they may have 
an action of debt due to 
him before his entry into 
religion, or any other ac- 
tion that executors may 
have, as if he were dead 
indeed. And if that he 
make no executours when 
he entreth into religion, 
then the ordinary may 
commit the adminiſtration 
of his goods to other, as 
if he were dead indeed, 


Seck. 200. 


[a] It is to be obſerv- 


I32 


[0] Brad. lib. 5. fo. 415. 421. 
ed, that a man doth Britt. ca. 22. fo. 39. Fleta lib. 6, 
enter into religion at f. E. 2. fl. Nonabil 26, 
bis firſt comming, J. Bd Ji 1 4. K. 
and liveth under o- 2. Juagmeat 263. 11. R. 2. ibid. 
bedience; but hee is 107. 
not profeſſed, till a (Fol. 136. 3. 
yeare be F., or ſome 
time of probation. : 
And he is ſaid to. be 
rofeſſed, when he 
bach taken the habit 
of religion, and vow · 
ed three things, obe- 
dience, wilfull po- 
verty, and perpetual 
chaſtity. And there- 
fore our authour ſaith 


freres preach- 
ers, ou [O] mi- L] 4. H. 4. 6. 17. 25. H. 8, 
Ca. 12. 


nors. It appear- 
eth in our bookes, 
that of friers there 
were foure orders, 
viz, minors, auguſ- 
tins, preachers, and 
carmelites ; and the 
anciſcani, capu- 
* obſerwvan- 
tes, are included 
under the title of 
minors; and t 
were called obſer- 
vants, becauſe th 
bee not conventuall 
or joyned her 
in a brotherhood, but 
live ſeparately, and 
bound themſelves to 
obſerve more ſtrictly 
the rights of their 
order. [c] Cum [c] Brafton. fo, 421, b. 
quis ſemel ſe religioni 
contulerit, renunciat 
omnibus que fſeculi 
ſunt, habita diflinc+ 
tione, utrum habitum 
obationis ſuſceperit, 
2 habitum profeſſi- 


Onis. 


I! eſt mort en ley. Civiliter mortuns, or mortuus ſeculo. [4] There is a death in [d] Brafton, fo. 30 t. 426. Nrit- 
deede, and there is a civill death or a death in law, mors civilis and mors naturalis, as here it ton fo. 226, 250. 251. Fleta liv. 
appeareth ; and therefore to ouſt all ſcruples. Leaſes for life are ever made during the natu- © © 4'- 
rall life, &, () If the father enter into religion, then ſhall his ſonne and heire have an aſ- 
tie of Mordanceſter, and the writ ſhall ſay, [e] Si V. pater, Sc. die quo obiit habitum religionis Ie] F. N. B. 196. f. E. 4. 3. 
aſumpſit, in quo habitu profeſſus fuit ut dicitur. 


Auxibien 


(1) See Acc. 2. Co. 48. b. Blackſt. Comm. 8. ed. v. t. p. 132. v. 2.121. But by lord Coke's obſerving here, that natural is added 
10 c, all jcruples, it ſee ms as if he did not conceive it to be abſolutely neceſſar y. 


— — 


it. ed. 99. b. In a caſe, firſt before the King's Bench in lord Hale's time, he admitted the right of the eccleſiaſtical court 


to appoint a curator of the perſonal eftate; and after his death the court inclined to the 


Jo. go. 


opinion. 2. Lev. 162, T 


In another caſe ſoon after, the court of King's Bench allowed the right as to the infant's portion, but denied it 


over the perſon. 3. Keb. 384. In the next caſe on the ſubject, the queſtion as to the right was lar as bo ated on a plea in pro- 
is w 


hibition, This alledged, that by the common law uſed and approved in England, if any perſon 


ill deviſes any goods 


to his children, the ordinary, before whom the will is proved, hath uſed to commit the cullody of the ſons and their 


portions till fourteen, and of the daughters and their portions till twelve, except where they are in the cuſtody of any 
other by reaſon of any tenure or by the father's appointment ; and if any perſon detained ſuch infants or their portions, the 
ordinary hath alſo uſed to compel the delivery of them by eccleſiaſtical cenſures. 2. Lev. 2x7. But on a demurrer this plea was 
over-ruled and the prohibition ordered to ſtand ; the latter being founded on the libel in the ſuit in the eccleſiaſtical court, 
which had ſtated the right in a more extenſive way ; for the libel was, that by the eccleſiaſtical law, every perſon having the 
tuition of any infant under age, by the will of the father or per judicem competentem, ought to have the cuſtody of the infant and 
but in the eccleſiaſtical court for the detainer. After this caſe we find nothing on the ſubject for a long time. But, in a caſe 
of the late king's reign, Lee jultice caſually takes notice of the eccleſiaſtical court's appointment without objection, ſaying, that 
the courſe of the ſpiritual court is, that if the infant is under ſeven years, they chuſe a curator, but if he is ſeven 7 OG 

11251 . 


Lid. 2. Cap. II. Of Villenage. Sect. 2.00, 


Auxibien come il fuit mort en fait. But yet to three purpoſes, profeſſor 
that is, the civill death, hath not the effect of a naturall death. : 

Firſt, this civill death ſhall never derogate from his owne grant, nor be any mean to av:q 
it, And therefore if tenant in taile maketh a feoffment in fee, and entereth into religion bis 

(F. N. B. 213 A.) iſſue ſhall have no formedon during his life; becauſe that ſhould be in derogation of his 
grant, and be a meane to avoyd the ſame. 

7] 32. E. 1. Dower 176. 31. [V] Secondly, it ſhall never give her availe, without whoſe conſent he could not have en. 

E. 3. Colleen 29. 33. E. 3. tered into religion, and therefore his wite after his civill death ſhall not be indowed, untill his 

Entre cc.vge. 52, 27. E 4. 14. naturall death. But if the wife, after her huſband hath entered into religion, alien the land 

(Ante 33. b.) which is her owne right, and after her huſband is deraigned, the huſband may enter and avoid 
the alienation, 

Thirdly, it ſhall not worke any wrong or prejudice to a ſtranger that hath a former right, 
and therefore it the diſſeiſor entereth into religion, and is profeſſed, fo as the land deſcends tg 
his heire, yet this deſcent ſhall not tolle the entrie of the diſſeiſee. 

fe] 5. E. 4 3. 3. 1 7 A woman cannot be profeſſed a nunne during the life of ber huſband. But ſome do 
6 18. II. 8. 33. per Forteſc, hold a diverſitie, [Y] that, ante carnalem copulam, the huſband or wife may enter into religion 
| without any conſent, but oft carnalem copulam neither of them can without conſent of other. 
[i] 41. k. z. colluſon 29. [] But if a man holdeth lands by knight's ſervice, and is proſeſſed in religion, his heire 
[4] 34. E. 3. Garranty 71. Vid. within age, he ſhall be in ward. [#] If I be diſſeiſed, and my brother releaſeth with warranty 
the chaptet of Warranty, ſet. and is proteſſed in religion, and the warrantie deſcendeth upon me, this warrantie hall diode 
me; becauſe I am his heire, and ſuch inheritance as my brother had ſhall deſcend upon me. 
[/] 21. R. 2. Judgm. 263. [/] And if one 2 be profeſſed in religion, the land ſhall ſurvive to the other It 
(Yoſt. 181. b.) a man or a woman be profeſſed in religion in Normandie, or in anie other foraine part, ſuch 
a profeſſion ſhall not diſable them to bring any action in England; becauſe it wanteth trial. 
but they mult be profeſſed in ſome houſe of religion within this realme, for tha: may be tied 
by the certificate of the ordinaric, ſo as of foraine profeſſions the common law taketh na 
[m] 10. E. 4. 511. 14. E. 3. Ex- knowledge (1). [U] And yet in ſome caſe one that is profeſſed in religion within the realme 
ecutors 87, f. H. 7. 25. 21. H. ſhall have an action; as if he be made an executor, or if he be an adminiſtrator, he ſha!! 
e. zo. 3. H. 6. 24. maintaine an action, not in his owne right, but in right of the dead. 
["] 44, F. 3 9. Nonability 3. [z] If a monke be made a biſhop, or a parſon, or a vicar, he ſhall have an action concern- 
14. H. 8. 16. ing his biſhoprick, parſonage, or vicarage, & fic de fimili bus. 
Ie] 2. H. 4. 7. 8. H. 5. 6. 7. E. 7. And if a monke be farmer of the king, yeelding a rent, he ſhall have an action con- 
4. ze. 44. E. 4. 4. 20. E. 3. cerning that farme. And albeit Littleton ſpeaketh generally of one that is prote ſled in reli- 
Vill. 10, & Nonabiluy 9. 49. E. gion, yet muſt it not be underſtood of the ſoveraigne or head of the religious houſe, as of the 
(5] Bra. . n Abd; abbot, prior, and the like; [*] for albeit they be profeſſed in religion, yet by the policic of 
fir. c. 2. ſect. 14 14. HI. 4. the law, they are perſons able to purchaſe, and to implead, and to be impleaded, to ſue, and 
37. b. 5. Hi. 7. 26. Vid. ſed. to be ſued for any thing that concernes the houſe of religion; for otherwiſe the houſe might 


own 


256. 14. E. 4. 36. be prejudiced, and other men alſo of their lawful actions. And this is the ancient law of 
[/] Mir, ubi ſupra, England, as it appeareth in theſe words, 15 Þ] des biens des gents de religion appent ation at 
chiefe en ſon noſme pur luy & ſon covent. But what if a monke, &c. were beaten, wounded, 


[4] 22. AN, $7, 21 E. 3. 4. or impriſoned, &c. doth the law give no remedie therefore? Yes, verily ; [g] for in tha: 
42. 22. E. 3.2. 37.H.6 8. 32. caſe the abbot and the monke ſhall joyne in an action againſt the wrong doer ; and it the writ 
H. 6. 36. Bradt. I. f. f. 416. be, ad dammum iffius prioris, the writ is good; and it it be ad damn ipſorum, it is good allo. 
3 K _ * Alſo if a monke be by conſpiracie falſely and maliciouſly indicted of felony and roberie, and 


54. b. 45- 7. R. 2. Nonabilive afterwards is lawfully acquitted, his ſoveraigne and he ſhall joyr.:: in a writ of conſpiracy and 


3.9. the like. And where Littleton ſpeaketh of a man that is profeſſed in religion, the ſame law 
is of a nunne, /anfimonialis, mutatis mutandis. 
[] 4+ H. z. Bre 766. [7] A wife is diſabled to ſue without her huſband, as much as a monke is without his ſo- 


veraigne ; and yet we read in books, that in ſome caſcs a wife hath had abili::c to {ue and be 
[5] — f. 7. * 666 ſued without her huſband : [5] for the wife of Sir Robert Belknap, one ot the juſtices of the 
. * — Fwy 7. *** court of common pleas, who was exiled or baniſhed beyond ſea, did fue a writ in her owne 
name, without her huſband, he being alive; wher-of one ſad, ecce modo nal. 4, uc. l fame 
na fert breve regis non nominando wirum conjuntun robore legis. 
L;] 10. E. 3. 53. ; [!] King Edward the third brought a guare ?mpedit againſt the lady of r trarers; and ſhe 
pens, that ſhe was covert of baron; whereunto it was replyed for the king, ber hut- 
and the lord Maltravers was put in exile for a certaine cauſe, and ſhe was ruled to wor, 
[+] 1. H. 4. 1. b. [+] King Henrie the fourth brought a writ of ward againſt Sibel B. who pleaded, that ſuce 
| was covert baron, &c. whereunto it was rephed for the king, that her huſband for a crime, 
that he had committed againſt the king and the peeres, was relegate or exiled into Galcoigne, 
there to remaine untill he obtained the king's grace: and Gaſcoigne chiete jultice, cx aj -/< 
ſociorum, awarded that ſhe ſhould anſwer. ; 
Sir Tho. Egerton, lord chancellor, in his argument which he publiſhed apart by himſelte 1 
Cal- 
(1) See ante 3. b. n. 7. to which add the arguments in the caſe of Thoraby and Fleetwood x Stra. 347. Com. 207. 10. Mod. 113. 
356. 406, 


FY 


— 


Fitzgib. 164. However, in a looſe note of a ſtill later caſe, lord Chancellor Hardwicke is made to fay, that only guardians ad {iter 
can be appointed by the eccleſiaſtical court, 14. Vin. Abr. 176. pl. 7. in a note. In another caſe, the repoit of which is more to 
be relied upon, the ſame reſpectable judge reprobated it, as a preſumption in the eccleſiaſtical court to appoint a guardian of the 
perſon and eflate, and declared their appointment of any, excegt when a ſuit was depending, to be an interference with bis 
power as chancellor ; and ſo diſpleaſed was he in the inſtance before him, as to conclude with recommending to the attorney- 
general, to conſider, whether a que warrants wouid not lie againſt the ecclebaitical court. 3. Atk. 631. Under a like appreben- 
ſion of the ſubject, the preſent chief juſtice of the King's Bench, in Mils Catley's caſe, ſpoke of the appointment by the eccle- 
ſiaſtical courts as confined to guardians is litem, and therefore as perfectly inſignificant. 4. Burr. v. 3. p. 1436. Theſe authorities 
being brought before the reader, we fhall leave him to his own judgment, with this further information only, that, in the 
warm debates in parliament about the laſt marriage act, this ſpecies of guardianſhip is ſaid to have been incidentally dilcuſied. 

The fourth kind of guardian, not yet enumerated, is the 228 4⁴ lem. But of this ſpecial guardian it may luthce for the 

reſent purpofe to oblerve, that the power of appointing ſuch is incident to all courts ; and that the king may, as it is ſaid, by 

— patent appoint a guardian to proſecute or defend for an infant in ſuits generally, though ſuch appointments have been 
long out of uſe, F. N. H. 27. L. See further as to guardian ad litem Poſt. 135. b. ; 

In the preceding notes ahout guardianſhip, we have purpoſely confined ourſelves to the ſubje& excluſive of the royal family. 
Their caſe is too delicate to warrant our touching on the ſubjett without better materials, than we are at preſent e 

er 


Lib. 2. Of Villenage. Sect. 200, 133 


Calvin's caſe de paſt natis demanded what former preſident there was for the warrant of 
the lady Belknap's caſe in 2. H. 4 7+ (1) which occaſioned me to ſearch, and upon ſearch I Pl. in Parliam, 19. E. 1. 
found, that the like judgment had bin given before at the parliament holden in Craſt. Epip. 
an. 19. Edw. 1. where the caſe was, that Thomas of Weyland being abjured the realme for 
felony in the yeare betore, Margerie de Moſe his wife, and Richard ſonne of the ſaid Tho- 
mas, exhibited their petition of right into the parliament, for the manor. of. Sobbir, wherein 
her huſband had but an eſtate for life joyntly with her, and the inheritance in Richard the 
ſon by fine. The earle of Glouceſter, lord of the fee, (who, claiming the land by eſcheat, 
had taken the poſſeſſion thereof) alleged, quad non fuit juri conſonum, quod aliqua famina 
intraret in aliquas terras vivente marito ſuo, eo quod prafatus Thomas abjuravit regnum, & ad- 
huc wivit ; & aſſerit idem comes nunquam hujuſmodi caſum accidiſſe, & inde petit poſt multas al- 
l:gationes, quod poſit pradictum manerium tenere ut eſchactam ſuam. Super quo per ipſum domi- Note the ancient triall of aim 
num regem preceptum ſuit, quod tam Juſlic ſui de 2 banco, quam cæteri de regno ſuo, tam cult matters in law. p 
militcs quam ſerwientes in legibus & conſuetudinibus Anglia experti, mandarentur, quod efſent co- 
ram rege & ejus confilio, Sc. ad certiorandum ipſum regem, qualiter & — in caſu ifto 
fuerit procedendum, & qualiter temporibus preteritis & anteceſſorum ſuorum in caſibus confimilibus 
feri conſuevit, & interim ſcrutantur recorda de confimilibus, ubi recitantur duo wel tres confimiles The great authority of judicial 
caſus. Et quia, licet prizs non widebatur aliquibus juri conſonum fuiſſe, quod uxor in vita viri records and precedents. 
ſecundum ſanfam ecclefiam, qualitercunque deliquiſſet quoad forum regium, non poſſet nec deberet à 
wiro ſuo ſeparari, & fic quicquid foret in poſſeſſione uxoris converteretur in poteflatem wviri ſui, & 
hoc manifefte immineret contra conſuetudinem regni; & etiam quia quidam dubitabant, quod de 
poſeſFonibus & bonis uxoris wir poſſit aliqualiter ſuſtentari e tamen coram confilio domini regis, wo- * 
catis theſaurar* & baronibus & juſticiariis de utroque banco, concordatum eft, quod prædicta 
Margeria rehabeat talem ſeifinam, Sc. ſecundum 1 inis prædict. Sc. (2) Patet etiam A ſolemne refolution of the law 
conſimile exemplum tempore Henrici patris regis. I have cited this ſolemne reſolution the more in this point. 
at large; becauſe there be many excellent things to be obſerved in it: fo as by that which 
hath beene ſaid, it plainly appeareth, that this opinion, concerning the hability of the wife 
of a man abjured . was not firſt hatched by the judges in Henry the fourth's time. 
And herc is to be obſerved, that an abjuration, that 1s, a deportation for ever into a forreine 
land, like to profeſſion, (whereot our author ſpeaketh here) is a civil death ; and that is 
the reaſon that the wife may bring an action, or may be impleaded during the naturall lite 
of her huſband. And fo it is, if by act of parliament the huſband bee attainted of trea- 
ſon or felony, and ſaving his life, is baniſhed tor ever, as Belknap, &c. was, this is a ci- 
vill death, and the wife may ſue as a me /ole. And hereby you may underſtand your 
bookes, which treat of this matter. But if the huſband, by act of parliament, have judge- 
ment to be exiled but for a time, which ſome call a relegation, that is no civill death (3). (3. Ing, 215.) 
And in 8. E. 2. an abjuration is called a divorce betweene the huſband and wife. Sed opus 5 E. 2. Coron. 42 f. 
e interprete; for by law no ſubject can be exiled or baniſhed his country, whereby he ſhall Se reſolved in partiament upon 
ferdere patriam, but by authority of parliament, or in caſe of abjuration, and that muſt be * making — * of 4. 
upon an ordinary proceeding of law, as it was in this caſe of Weyland. 3 * 
Another example we have in our bookes to this effect. If the huſband had aliened the land 31. E. 1. Cui ia vita "og ; 
of his wite, and after had committed felony and beene abjured the realme, the wife ſhall have (Ante 3. a.) 
a cui in vita in his life time, agreeable with the ſaid reſolution in parliament : for that the ab- 
juration was a civill death (4). 
Sce in the Regiſter, a woman was baniſhed out of the towne of Calice for adultery, by the Regiſt. fol. 312. b. 
law or cuſtome of that place, aud there appeareth carta pardonationis pro muliere bannita. Sed 
vo non habemus talem conſuetudinem. | 
[(a] But by the common law, the wife of the king of England is an exempt perſon from fa] Vide in my preface to the 
the king, and is capable of lands or tenements of the gift of the king, as no other feme co- bat booke. This was law be- 
vert is, and may ſue and be ſued without the king; for the wiſedome of the common law fore 0 — a - 3. 26, 
would not have rk” king (whoſe continuall care — ſtudy is for the publike, & circa ardua 8 * FX 22 & K. 5 — 
] to be troubled and diſquieted for ſuch private and petty cauſes: ſo as the wife of the a 8. 11. H. 4. 67. 14. Ed. 3. 
King of England is of ability and capacity to grant and to take, to ſue and be ſued as a feme Voucher 110. 20. E. 3. Nona. 9. 
ſole by the common law. 31. E. 3. Qual. imp. 136. * 
[5] And ſuch a queene hath many prerogatives, as, ſhe ſhall find no pledges, for ſuch is 7. 19: H. . 523 v * 
ber dignity, as ſhe tall not be amerced. N 4 1 63. in 
The queene, nor the king's ſonne, are reſtrained by the ſtatute of 1. H. 4. cap. 6. con- Fine. Pl. Cem. 231. Stanf. 
cerning grants by the king. : Preer. 10, b. (Ante 3. a.) 
le] ln a e impedit brought by her, ſome ſay, that plenarty is no plea, no more than (8) K E. 3. Brief 
in the caſe ot the king. J 18. E. 3. 2 k. 3. 35 
[4] If any bailife of the queene's bring an action concerning the hundred, he ſhall ſay, 75. * 35. 
in contemptum domini regis & reginæ. _ [4] 32. E. 3. Bre. 346. 9. E. 3. 
© 33- 


(1) See Elleſm. Argum. in the caſe of the pe nati 36.—(2) The whole record of Weyland's caſe is amongſt the Collection of 
arliamentaty Records lately publiſhed ; and by this it appears, that lord Coke is not very accurate in the words of his extract. 
1. Parl. Rec. 66. Amongſt other deviations from the record, one is, that he mentions 4 or three like caſes to have been recited, 
whereas in the record the only one taken notice of is that of Matilda the wife of Robert Ciſſor, in the reign of — the third. 
—(3) But though it is not a civil death, yet for the time the effect is the ſame to the wife ; and therefore it is equally neceſſary, 
that ſhe ſhould have a right to ſue alone. For the authorities on this ſubject, ſee 4. Vin. 152, 1, Com. Dig. 18.—(4) Vid, Mich. 
2 & 10. E. 1. Rot. 46. A wife ſball have a writ of deceit again her huſband, who levies a fine in her name. Vid. Rot. Parl. 3. & 4. 
. 4. n. 41. Special a to enable the ducheſs of Exeter to ad as a fingle woman during the life of her huſband, who was attainted of 
irea/on. Hal. MSS. - See the act in Ro. Parl. v. 5. p. $48. 


Therefore we can only refer to the arguments, in the caſe on the king's right in reſpect to the education and marriage of bis 
grand-children, which was referred to the judges in the reign of George the firſt, See Forteſc, Rep. 401. & Poſt. 133. b. 
note x, 

2 2 2 
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Lib. 2. Cap. Tr. Of Villenage. Sect. 201. 


The queene ſhall pay no tolle. ; 

LJ F. N. B. 235. A. Le] If the tenant of the queene alien a certaine part of his tenancie to one, and anor),.. 
Part to another, the queene may diſtraine in any one part for the whole, as the ki 4 

doe ; but other lords ſhall diſtraine but for the rate; and therefore where the queene ſo dif. 

[/]F.N.B. 1. F. trained, there lyeth a writ de onerando pro rala portione. [,] The writ of right ſhall not be 

directed to the «Inxs no more than to the king, but to her bailife, Otherwiſe it is, when 
any other is lord. 

2] 14. k. 4. Voucher 110. 21.  [g] In caſe of aide prier of the queene, it is domina regina inconſulta, and the cauſe of the 
1 3 52.22. E. 3. 3. b. 17. E. aide prier ſhall not be counterpleaded no more than in the king's caſe. And ſee where the aide 
3- 65. 10. E. 3. 17 f. E. 3. 4+ ſhall be granted of the king and queene, and where of the = onely, and ſhe of the king. 
15. 1 3. _—_ a 3 %] But a protection ſhall be allowed againſt the queene, but not againſt the king. Neither 

Tree E. 3. 13. 171 3. bie, ſhall the queene be ſued by petition, but by a precipe. [i] The queene is not bound by the 


tect. 122. 11. H. 4. 67.5. ſtatute of ebridge for driving a diſtreſſe into another county. 

[i} 30. E. 3. 5. [+] If any doe compaſſe the death of the qaeene, and declare it by any over fact, the very 
{A cooper E. 3. de Pro- intent is treaſon, as in the caſe of the king. 
tion dus. 


8 1] N the dow ithout the king's li . B 
[1] Rot, Parliam. 8. H. 6. nu. 7. 3 3 7 1 queene ager without the king's licence. (1) But let us now 


* E. 4 22 4 . poet faire ſon teſtament & ſes executors, &c. (m} If A be bound to 


6. 5. 5. H. 7.25 b. H the abbot of D. A is profeſſed a monke in the ſame abby, and after is made abbot theteot, 
; be ſhall have an action of debt againſt his owne executors, 


Donques Pordinary poet commiter adminiſtration, &c. ſicome il ſuit 


LTI. 1 280, 28 r. Sreiſ- mort en Jait. en Note the ſtatute of 31. E. 3. ca. 11. that giveth actions to the ad- 
W miniſtrators, ſpeaketh of a man that dies inteſtate, which by the authority of Littleton ca. 
tendeth as well to a civill death as to a naturall, 


Section 201. 
þ, Xcommenge, ex- E vi. eft, lou un HE 6. is, where a 


1 COmmunicatus, ex- home eft excom- man is excommu- 
B * lib. . fo, 0 6. 5 y 0 . 2 
n — el lier, menge per la ky de nicated by the law of 
Ca. 49. fol. 125, e bete ey, © pram * ſaint eſghſe, & i holy church, and he 
(F. N. B. 62. Doftr, Plac. 8.) corpore, ita & in anima. Ex- } ſuech —_ | 
communicato interdicitur on- ſuiſt un action real ou ſueth an action reall or 


283 8838 quod perſonal, le tenant ou perſonall, the tenant or 
1 
couctentr.. 

pee ng & + ceo exccmmnntcnted and 
aliud quam cenſura, à canone Ze, , 


wel judice ecclefiaſtico prolata covient monſtrer lettre of this it behoves him 
& inflifta, privans itima . , > 
khan gitine de Feveſque ſouth ſon to ſhew the biſhop's let 


cramentorum, 


#F,N,B. 64.7, __ hominum. lt is ſcale, teſmoignant ters under his ſeale, 


2 17 1 * * * excommengement, & witneſſing the excom- 
the leer. nor „ 7 . 
quam quis à [acramentorum demaundera Jjudge- munication, and aſke 


participatione conſcientia wel ment, l 'ſerra reſpon- judgment, if he ſhall be 


r a Fs Os due, &c. Mes en ceſt anſwered, &c. But in 
— wverium etiam fide- Cas, 7 le demandant this caſe, if the deman- 
V ang" —_— & ou pflaintiſe ceo ne dant or plaintife can- 

out dera gte epa . . 0 . 
— is dividit. r Geo port dedire, le breve not deny it, the writ 


them both diſableth the par- 2z'abatera my, mes le ſhall not abate, but the 


[41 Brafton 426. b. ace. ty, [5] Cum excommunicato, 


autem, nec orare nec loqui, nec Judgement ſer 74, que judgment ſhall be, that 
pala, nec abſcondite, nec le tenant ou defen= the tenant or defendant 


weſct licet, exceptis quibuſdam . g : < 
per ſonis, But 7 excom- dant alera quite ſans ſhall 80 quite we 
your, 


(1) We have ſearched in vain for the parliamentary roll of 8. Hen. 6. cited in the margin, as an authority for this poſition. It is 
neither amongſt the printed Statutes at Large, nor amongſt the Rolls of Parliament lately publiſhed. Yet it is taken notice of as a 
ſtatute in the Abridgment of Parliamentary Records. Cott. Rec. 589. In another of lord Coke's works, he cites it as of the 8. Hen. 
6. See 2. Inſt. 18. But we cannot find any ſuch ſtatute in print, It is not meant by this to doubt the exiſtence of ſuch a ſtatute. 
We only apprize the reader of the inaccuracy in the reference to it, For the doctrine of marriages of the royal family, we reter 
the curious reader to the opinion of the judges in the reign of George the firſt, when they were conſulted on the prerogative 
claimed by the king over bis gtand children; and to the debates, whilſt the act of the preſent reign for regulating the future 
mat riages of the royal family was under the conſideration of parliament. See Forteſc. Rep. 401. 12. Geo. 3. c. 11. Ann, Reg. 

for 1773. and the two protelts of the diſſentient lords in Journ. Dom, Proc. 3. March 2778. 


Lib. 2. Of Villenage. Sect. 201. 134 


, i ication diſableth not the 

zur, pur ces que day, for this, that when munication th - 

. le demandant the demandant or plain- n _ 14 N ts. > 15 
cu plaintiſe ad pur tife hath purchaſed his poration aggregate of many, 

chaſe les letters de ab- letters of abſolution, „n ine bange e 8 

olutions, & ceux font and ſhewed them to diſable them ; for that they 


ſue and anſwer by attorney. 
monſires a le court, the court, he may have 5 anc antwer by fel ce. 
il poit aver un reſom- a reſummmons or a re- poration. But it executors 


mans, ou reattach- attachment, upon his o- or adminiſtrators be excom - 
ment, ſur fon origi- riginall, after the nature ble: beczus the? pic 
nal, ſalonque la nature of his writ, &c. But converſe with a perſon ex- 
de ſon briefe. Mes en in the other caſes the an ͤe ale excommur 
les auters v caſes le writ ſhall abate, &c. be defendant, an excommuni- 3-3. 8. E. 3. 70. 9. H. 9, ar. 


brieſe abatera, &c. fi if the matter ſhewed cation by the . pad 
. i l ſt the tife ſhall 97. 16. E. 3. Excomn, 5. 
le matter monſtre Ne may not be gainſaid. Able i it ſhall = 20, E. 3. ibid. 9. 3. H. 4. 3+ 
port eſtre dedit. intended for the ſame cauſe, 

it another be not ſhewed. 


Lettre del eveſque de ſouth ſon ſeale. (e] None can certiße excommenge- Ce] Brafton Hb. g. fo. 426. b. 
ment, but only the biſhop, unleſſe the biſhop be beyond ſea or in remotis; or one that hath 12. E. 4. 15. 20. fi. 6. 17. 20. 
ordinary juriſdiction, — is immediate officer to the king's courts, as the archdeacon of Rich. E. 3. 1 20. 33. 
mond, or the dean and chapter in time of vacation. Pal But in ancient time every officiall or 231 l. Fig 44+ E. 3. ibid. 
commiſſary might teſtify excommengement in the king's court; and, for the miſchiefe, that F. N. B. 12 a» 
enſued thereupon, it was ordained by parliament, that none ſhould teſtiſie excommenge- 4. 85 8. H. 6. 4. Era, 67. 
ment but the biſhop only. ; ; TH 8. Co. 8 

[g} If a biſhop certifie, that another biſhop hath certified him, that the partie, which is his f] ms yy — in Debt. 
diocetan, is excommunicated, this certificat upon another's re is not ſufficient. (5) If K 6 33+ K. 3+ Excom, 29. F. N. 
the biſhop of Rome, or any other having foraigne authority, doth excommunicate any ſubject (Dy 371. b. 4. Inft. $29.) 
of this realm, and certifieth ſo much under his ſeale of lead, this ſhall not diſable the * 3 (5) 16. E. 3. Excom. 4. 31. F. 
for the common law diſallowes all acts done in _—_ of any ſubject of this realm by AI. & 6. 30. Aff. 19. F. 
any forraine power out of the realme, as things not authentique, whereof the judges ſhould | * 1.9 - 5 7. 15. 12. E. 4. 
give allowance. [i] If the biſhop certifieth the excommunication under ſeal, albeit he dyeth, fi] 14. E. 3 oct 8. l. E. 3. 
yet the certificate thall ſerve. [A Si guis innodatus fuerit per excommunicationes diverſas pro ibid. 26, 
diverſis deliftis, & profert literas abſolutionis de una ſententia, non erit abſolutus, quonſque de omni- | J Hil. 14. E. 3. Coram rege, 
bus aliis abſolvatur. London, in Theſaur. 


: (Ante 97. a. Poſt. 344.) 
24 Epiſccpus, a biſhop is regularly the king's immediate officer to the king's 


25. E. 3. 
tive, and fo it appeares by our bookes, and by acts of parliament, and by hiſtory, and that cap. de Provid. 2 3 1 


whs fer traditionem annuli & paſioralis baculi. i. e. the eroſier (1). And king Henry the firſt, Se . 8 4 
1 Mat. Par. 


ner and order, as well of election of archbiſhops and biſhops, as of the confirmation of the elec- Scl. 25. F. 3. Leftatur, de 


ſtatutes of 31. H. 8. and 1. E. 6. (3) they were made donative by the king's letters patents, 
both which 


And where Littleton ſaith, that the biſhop under his ſeale muſt teſtifie, &c. it is to be 
knowne, [o] that none but the king's courts of record, as the court of common pleas, the ſe] 2. E. 3. Corone, 1 
king's bench, juſtices of gaole delivery, and the like, can write to the 2 to certiſie baſ- 3, 59. 24, E. 3.33. 
tardy, mulierty, loyalty of matrimony, and the like eccleſiaſtical matter: for it is a rule in - - * Conuſans, 88, 
law, that none but the king can write to the biſhop to certifie ; and therefore no inferiour % Abr. 589.) 
court, as London, Norwich, Yorke, or any other incorporation, can write to the biſhop, but 
leu in thoſe caſes the plea muſt be removed into the court of common pleas, and that court x 71. B. 3. 44. E. 
mult write to the biſhop, and then remand the record againe. And this was done in reſpect 18. E. 3. 61. 14. H, 4. 25. 3 
of the honor and reverence, which the law gave to the biſhop, being an eccleſiaſticall judge, 22 Regiſt, 7. 4. F. N. 
— . 


(1) Mr. Waſhington, one of the writers againſt the diſpenſing power in the — of james the ſecond, inſiſts, that in the 
Saxon times biſhopricks were conferred in parliament; and that the king's inveſtiture was ſubſequent to ſuch election. For 
proof of this poſition, one of his chief authorities is the following paſlage in Ingulpbus : 4 multis anni; ante retroadtii nulla erat 
elefio prælatorum mere libera et canonica; ſed omnes dignitates, tam 9 quam abbatum, regis curia pro ſua complaceniia con- 
Jerebat, lagulph. Hiſt. fol. zog. b. Obſervat. on Ecclef. Juriſd. 24. Another inſtance relied on is the eſection of Wulſtan biſhop 
of Worceiter, which Matthew Faris deſcribes in the words following: anus, tleflo ad archiefiſcopatum Eboracenſem Aldredo, 
unanimi conſenſu, tam cleri, quam totius plebis, rege inſuper, ut quem wellent Abi eligerent preſulem et animarum paflorem, annuente, in 
epi/copur ejuſdem loci eligitur. Matth. Par. Hiſt, 20 —(2) After ſome ſtruggles, Henry gave up the point of in veſtiture : but, ac- 
cording to Mr, Waſhington, elections of biſhops continued as before till king John's time; and he fays, there are precedents 
of many biſhops elected in parliament in the reigns of Stephen and Henry the ſecond, Obſervat. on Eccleſ. Juriſd, 33. & 2. 
Spelin, Concil. 42. & 119 —(3) 31. H. 8. c. 9. & 1. E. 6. c. 2. But the former ſtatute only relates to the new biſhopricks erected 
by Henry. See Raſtall's 3. ed. of Stat,—(4) But notwithſtanding the repeal of the 1. E. 6. the election of biſhops is, as that ſtatute em- 
phatically exprefles it, mere /ba-lorv, colour, and pretence ; for by the 25. of Hen. 8. if they do not elect the perlon recommended 
by king's letter mifive, which accompanies his conge J elire, they incur the penalties of a premunire. See ſ. 7. There is no ſuch. 
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Lib. 2. Cap. II. Of Villenage. Sect. 201. 


and a lord of parliament by reaſon of the baronie which every biſhop hath. (1) And this wag 
ſa] 8. E. 3. 59. 36. H. 6. 34. the reaſon [a] a guare impedit did lye of a church in Wales in the county next adjoyning; 
tit. Quer. Imp. Brooke 109. 35. for that the lordſhip's marchers could not write to the biſhop, [5] neither ſhall conuſance be 
H. 6. 30. 11. H. 6. 3. 24. E. 3. granted in a guare impedit, becauſe the inferior court cannot write to the biſhop. And heres 
ts 15. E. 3. Conofans 47. Ju- with agreeth antiquitie, [c] Nellzs alius præter regem poteſt epiſcepo dem. ndare inguifitionem fa. 
riſdift. 24. 40. E. 3. 2. vide (c&, clendam. [d] And another ſpeaking of loyaltie ef marriage, nec alius quam rex ſuper hoc de. 
134. mandaret epiſcopo, quod inde inguireret. Epiſcopus alterius mandatum, quam regis, non tenetur ob- 
[ Brack. lib, 3. 106. temperare. And therewith agreeth Britton alſo, 


8 — * 5. cap. 14. Britton Le briefe nabatera, &c. Mater is a French word, and fignifieth defiruere, or 
proſtruere, to deſtroy or proſtrate, And abatement de briefe is a proftration or overthrowing of 
| the writ. 
L. Rae. 25 13 f. 4. f.. [ Alera quite ſauns jour, &c. That is, to goe quiet without any con. 
Aff. p. 12. Vide, ſect. 6g. tinuance to any certaine day; and therefore the defendant is not bound to any certaine attea. 
dance, untill the party purchaſeth his letters of abſolution, and the reattachment or reſom. 
mons bee ſued, the entry of which award is, idco loquela praædicta remaneat fine dir quo 
uſque, Qc. 
[e] 51. H. 3. cap, 1. & 2. Mar- OUY. Dies [e] in legall underſtanding is the day of appearance of the parties, or con- 
We l OP of the — 1124 Sa ſhall — 2 that l in 5 actions hs die com- 
munes, common dayes, whereof you ſhall reade in divers ancient ſtatutes. 
ſ f1 Articul, ſuper Cart, ca. 15. J] Alſo in all ſummons upon the originall there muſt be fifteene dayes after the ſommons 
28, E. 1. betore the appearance. [g] But it the originall be returned vr, and ſormons alias goeth 
bela, 1 5 * 30. H. 6. 35. forth, there muſt be nine returnes betweene the e and the returne. And fo in other judi- 
(. Toft, $67.) a ciall proceſſe in reall actions, ſaving it conuſans be demanded to be holden within his mannor, 
there proceſſe ſhall be awarded from three weekes to three weckes. 
And before the ſtatute of articuli ſuper cartas, in all ſommons and attachments in plea of 
Q Mirror cap. 2. ſet. 19. land there ſhall be contained the terme of ſifteene dayes. [9] And it appeareth as well 
ract. lib. 5. fol. 334. & lib. 4. by the ſtatute, as by the ancient authors of the law, who wrote before the ſtatute, that this 
fol. 255. Brit, fol. 279. b. Fleia. was the ancient commun law: and the reaſon of theſe long dayes given in reall actions was 
lib. 6. cap. 6. 12. E. 4. 15. the recovery being ſo dangerous, that the tenant might the better provide him both of an- 
[*] 12.H. 6.23. 15. E. 3. Jour. ſwer and of proofes. [“] Bur by conſent they may take other than common dayes, 


22. 21. E. 3. 29. 15. All. And it is not amiſſe to note what the ancient law was in procecding againſt a mar for his 
: life. And therefore heare what Britton ſaith, ſur le preſentment de ceft felony (under which 
Britton fol. 10. b, he includeth alſo treaſon) Su nous (for he wrote in the king's name) que rreſtors ceux, 


que ent ſerr* endites, face le viſcont haſtiment prender, & ſafement lour corps en priſon garder, & 

ue ilz ſont menes devant nous, ou devant nos juſtices: & pur ceo gue nulluy ne ſoit diſgarr's de 

W reſpons, voilons que ceux, que Int ſoient griſe, qui ilz eynt temps de purveyer leur 1; ons 15, 

10 Forteſcue in libro de Laudi · ours au meyns filz le prient, en dementiers ſoient ſafement gardes. = Vide Fortefcue of this 

us Legim Angliz. Mirror. ca* matter. And ſee the Mirror, that in ſome cafes the party convicted had forty dayes, or at 

4. ſeck. Sept. choſes diſturbent leaſt thirty dayes to ſhew ſome matter to diſturbe, (that is to arreſt) judgement, which now [ 

on know is gone in deſnetudinem, and great expedition is now made in pleas of the crowne con- 
cerning the life ot man. Sed de morte hominis nulla gſt cunttatio longa. 3 

[*] 9. Co. 118. b. Zancher's [L=] And the uſe of the king's bench at this day is, that, if the offence be committed in 

cale, another county than where the bench fits, and the inditement be removed by certorar!, there 

(2. loſt, 568.) mult be fifteene dayes betweene every proceſſe and the returne thereot ; but, it it be com- 

mitted in the ſame county where the bench fit, they may proceed de die in diem; but fo they 

will doe rarely. But let us returne againe to the common pleas. | | 

[4] Artic, ſuper Cart. ubi ſupra, Secondly, there is a day called dies Hecialis, [a] as in an aſſiſe in the king's bench or 

N. B. 177. c. 11. Al. 30. 12. common pleas, the attachment need not be 15 dayes before the appearance. Otherwite it is 

AS . All. 79. 3. H. 6. Afl. before :ukices aſſigned. But generally, in aſſiſes, the judges may give a ſpeciall day at their 

Wo. 4 Oe Pb . 3. 1. to pleaſure, and are not bound to the common dayes; [*] and theſe 4 1 they may give as 

[*]F.N.B. 177. D. 7. AM. 5. Well out of terme as within, So upon an imparlance the court may give any ſpeciall or par- 

14. All. 4. 24. E. 3-31. 39. E. ticular day; but that mult be in the terme time; and likewiſe in a /cire facias, upon a fine or 

20. 9+ K. 4. 13. 12, E. 4. 15, a recovery in a reall action, becauſe it is a writ of execution; and ſo it is in a fer gue ſervitia 

barks 7 87. and the like, and in all judiciall writs, in proceſſe againſt an infant to judge of his age, or 

ak Oe where the huſband prayeth in ayd of his wife, or in a poxe at the ſuit ot the detendant, there 

need not be fifteene dayes. And after demurrer in law, the court may give what day they 

[#] * 3+ Jour. 16. 8. E. 4. will. [7] And it is worthy the noting, that if in an aſſiſe the parties be rue to Weſtm. 

7413 E. . k. #/que 15. Paſchæ, there they be not demandable till the fourth day; but if it be adjourned 

3. Jour. 20. 22. E. 3. 20 1. b 3. #que diem Lune, or diem Martis, there the parties are demandable on that day. 

4+ 9. Co. 49. Ccuntee de Sa- Thirdly, A there is a day of grace, dies gratiæ, or a day of courtelie, The name doth ſhew 

lop's caſe, 33. H. 6. 42. of what kind it is; and regularly this day is granted by the court, at the prayer of the de- 

| mandant 

(1) Acc. ante 20 b. & 97. a.—-We have already taken notice, that, according to lord Hale, the title, by which hiſhops fit in 


parliament, is, not having barenial poſleſſions, but wage and cum; and that his notion had been ably eee biſhop 
Warburton. 


ſtatute now in ſorce. in reſpect to deaneries, which we have obſerved in a former note; and yet the election to the 0/4 deaneries 
is in practice controuled by the king's letter miſſive, as much as the election to biſhopricks. See ante 96. a. note 3. It is probable, 
therefore, that the letter mifſive is ot conſiderably greater antiquity as to both than the ſtatute of Hen. the eighth. Ibid, —(5) This 
was once doubted ; for the 1. Ma. ſt. 2. c. 20. which repealed the 1. Edw. 6. was, by an overſight, as it ſeems, wholly abrogated 
by the 1. Jam. 1. c. 25. inſtead of being abrogated merely ſo far as relates to the marriage of prieſts. At length, however, the 
judges held, that the 1. E, 6. c. 2. was intel repealed by the 1. & 2. Ph. & M. c. S. and 1. Elz. c. 1. See Tracts by Antiq. Soc. 
v. 3. p. 416. 12. Co. 2. lt is obſervable, that ford Coke, in this his account of the patronage of biſhopricks, omits diltinguiih» 
ing thoſe of the cd foundation from thoſe of the new. But this is material, the latter being {till donative by letters patent, ac- 
cordiag to the ſtatute of 31. H. $. which authorized their erection. See 31. H. 8. c g. in Raſtall's edition of the Statutes, —As to the 
Iriſb and Welſh biſhopricks, about which lord Coke is ſilent, the former, by force of the Iriſh ſtatute of 2. Eliz, c. 4 are made 
dowative by the king's letters patent; but what the latter are, we cannot at preſent inform the reader, Mr. B:own Willis“ 
tes A of the Cathedrals, which is the only book we are poſſeſſed of on the ſubject, not Rating, how the Welſh biſhops are 
created, 
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mandant or plaintife in whoſe delay it is, and never at the prayer of tenant or defendant. 

But it is worthy of obſervation, [4] that a day of grace is never granted, where the king is [4] 14. E. 3. Jour 24. 15. E. 3. 
party by aide prayer of the tenant or defendant ; nor where any lord of parliament or peere 10d. 21. 22. E. 3.9. 27. B. 3. 
of the realme is tenant or defendant. [e] And ſometime the day, that is guarto die poft, 10 i LF 

is called dics grati# ; for the very day of returne is the day in law, and to that day the ibid. 20. 18 FO ES at 
| judgement hath relation; but no default ſhall be recorded till the fourth day be paſt, unleſſe 21. 21. E. 4. 13. 41, E. 3. ibia. 
it be in a writ of right, where the law alloweth no day, but onely the day of returne. This 16. 33- H. 6. 42. 3+ H. 6. 27. 
day 18 ſometime called dies amoris, and ſometime a dies datus. But it were too long to enu- 1% Elis. Die. 269. 39. H. 6. 
merate all. This ſhall be ſufficient to give the reader a taſte to underſtand the reſidue con- 2 * . 15. ＋ by 
cerning this matter. *. t 


J There is alſo a day of appearance in court by the writ, and by the roll. By writ, when 77 21. E. 3. 43. 3. H. 6. 2. +. 
the therife returns the writ, By the roll, when he hath a day by the roll, and the ſherife 22. H. 6. 20. 3 be ts. 6. E. 
returne not the writ, there the defendant, to ſave himſelfe from corporall paine, as by im- 4. 7. E. 4 15-8. E. 4. 18. f. 
priſonment, or to prevent the loſſe of iſſues, or to ſave his freehold or inheritance, may ap- H. 7.8. 10. H. 7. 11. b. 27, H. 
peare b the day he hath by the roll. 2 "Ba * on * E. 3. 2. 

20 Kine. it is ſaid commonly, that the A* of nifi prius, and the day in bank, is all one fz] 21. H. 6. 10. 20. 4. H. 6. 
day. That is to be underſtood as to pleading, but not to other purpoſes. 40. E. ; 

There are dies juridici (which [5] Britton calleth temps covenables) and dies non juridici. 1855 Jam. _ 
Dies juridici (except it be in aſſiſes) are onely in the tearme. [i] And there be alfo in the 51 A gn 
tearme dies non juridici, As in all the foure termes the ſabbath day is not dies juridicus; for 7 Miner 5 ſet. Excep- 
that ought to be conſecrated to divine ſervice. (1) Alſo in Michaelmaſſe tearme the feaſts of tion de temps * Ba 5. ſect. 1. 
All daints and of All Soules. (2) In Hillarie tearme, the Purification of the bleſſed Virgi ug 265. Cro. Cha. 602+ 
Marie; and in Eaſter terme the feaſt of the Aſcenſion are not dies juridici, but ſet apart by the C.. Eliz. 227.) 
ancient judges and ſages of the law for divine ſervice, For Trinity tearme, (which ſometime 
had ſeven dayes of returne, and was as long as Michaelmaſſe tearme is now : but for avoiding 
of infection in that hot time of the yeare, and that men might not be letted to gather in har- * 
reſt, three returnes (ſince Littleton wrote) wiz. Crafſtino Sang Johannis Baptiſſæ, Ofabis 32. H. 8. cp. 21. 

Saudi Jobannis Baptifie, and 15 Sancti Johannis Baptiſſæ are by the ſtatute of 32. H. 8. cut 

off and become dies non juridici, And in thoſe dayes the dealt of Saint John the Baptiſt was 

not dies juridicus. And the ſaid ſtatute called, Dies Communis in Banco, is in divers points (ſince [4] W. x, cap. ultimo. 
Littleton wrote) altered, as by the ſaid ſtatute appeareth. And in ancient time a — and re- 

yerence was had by law to certaine times, as it appeareth [&] by the ſtatute of W. 1. cap. 61. 

which hath a ſhort but an excellent preamble : wiz. & pur ceo que grand charitie ſerra de faire 

droit a touts en tout temps, ou meſtior ſerroit ; purview g 1 des prelates, que afſiſes de 

novel diſſeifin, mortdaunceſter, & darreine preſentment, fuiſſent priſes en lt advent, en ſeptuag me, 

& en quareſme, auxibien come (le home) prent lenqueſtes, ed ape le roy, as eveſqaes. 

[/] This ſtatute is expounded in bookes, which I have onely added, to the end the a 7. AM. p. 7. 14. AN. g. 
dious reader might underſtand the bookes that darkly ſpeake of this matter, and be igno- F. N. B. 177. Kc. Britton fol, 
rant of nothing that belongs to the underſtanding of any part of the law. Now advent is a 34 b. 
moneth before the feaſt of the Nativity of our Saviour Chriſt, ſo called, de adventu Domini 
in carne. Septuageſima begmneth ever on the ſabbath day, and is the third ſabbath before 
Shrove Sunday, fo called; becauſe it is the 7oth day before the feaſt of Eaſter. Sexagefima is 
the ſecond ſabbath before Shrove-Sunday, ſo named, becauſe it is the Goth day before Eaſter : 
and ſo of Quinguageſima, and Quadrageſima, [m] whereof you ſhall reade in acts of parlia- [e] W. 1. cap. g1. fait anno 
ment, and ancient authors. (3) Now as there be dies juridici, fo there be hor convenientes, 3. E. 1. Britton. fol, 134. ca· $3» 
whereot the Mirror faith, 19 abufion, que len tient pleas per demenches (id eft ſabbaths) ou per [e] Mirror lib, g. ſect. 2. 
auters jours defendus, ou devant le ſoliel levy, ou nottantre, ou en diſhoneſt lieu. 

e] Furthermore, there are (as ancient authors term them) dies ſolaris & dies lunaris, ſe- [e] BN. lib. 4. fol. 264. Brit- 
cundum quod Deus divifit lumen à tencbris, ex quibus duobus diebns efficitur unus dies, qui dicitur ten fol. 209, (Cro, Eli. 43. 1+ 
arti 2 ex die prœcedente Q nocte 3 qui conſlat ex 24 boris. — 

But we at this day, retaining the fame method, doe differ in words. For we ſay, dierum 
alii ſunt naturales, alii artificiales; dies naturalis conflat ex 24 horis, & continet diem ſolarem 
& no#em: and therefore in indiftments of burglary, and the like, we ſay, in nofte ejuſdem dici. 

Ile dies naturalis eff ſpatium, in quo ſol progeditur ab oriente in occidentem, & ab occidente iterum 

in orientem, Dies artificialis five ſolaris incipit in ortu ſolis, & definit in occaſu : and of this Gen. cap, i, ver. 4+ $+ 
day the law of England takes hold in many caſes. Now divers nations beginne the day at di- 

vers times, The — the Chaldeans, and Babylonians, beginne the day at the riſing of 

the ſunne ; the Athenians at the fall; the Libri in Italy beginne at midday ; the ＋ 

and Romanes from midnight; and fo doth the law of England in many cafes. Of all which 

you ſhall reade plentifull matter in our bookes, and in my Reports, which by this ſhort in- 

ſtruction you ſhall the better underſtand. 

[e There is alſo aunus minor and major. The leſſer yeare confiſteth of 365 dayes, and [e] Brat. lib. 5. fol, 359. Brit- 
ſixe houres, whereby in every fourth yeare there is dies excreſcens, which makes that you to fon fol, 209. 8+ 

ave. ' 


(1) Writ of ſummons in a common recovery was made returnable in a month from the day of Eaſter, which happened to be 
Sunday; and the tenant in tail, who was vouchee, died the ſame day. The judgment was reverſed ; becauſe it could not 
be given till the day after the vouchee's death, and then it came too late. Swan and Broome 4th. part Burr. v. 3. p. 1596. But 
though Sunday is not dies juridicus for giving judgment, or awarding judicial proceſs, yet it is for ſome other purpoles, as for 
exhibiting an information on the 5. & 6. E. 6. againſt ingroſſing. W. Jo. 156,-(2) In conſequence of the abbreviation of 
NMichaelmas term, by the 24. Geo. 2. c. 48. theſe two days do not now fall within it.—(z) See further, as to dies now juridici, 
dpelman's Treatiſe on the Terms amongſt his Poſthuma, page 87. | 


ͤ—— 


Warburton. Ante 30, b. n. 2. However, on further inveſtigating the ſubject, we incline to concur with lord Hale. But then 
it is with ſome little addition. In the Anglo-Saxon times the biſhops certainly were admitted to fir in parliament ; and ns this 
was prior to their holding their eſtates by a baronial tenure, it could not then be on account of their baronies z nor will it 
be eaſy to ſuggeſt any other probable reaſon for their preſence during that period, than an uſage founded on the 
of having the beads of the church to guard it from injury, and to afliſt the other members of the legiſlature in their deli- 
berations on religion and other eccleſiaſtical concerns. At the Conqueſt, as all agree, the poſſeſſions of the biſhops were 
converted into baroniesz and for a long time after they were ſummoned to parhament as barons by tenure. But it is no 
leſs certain, that, for many centuries paſt, they have been called to fit, without op regard to their temporal poſſeſſions or the 
tenure by which they are holden; which is more eſpecially true in the inſtance of the new ſees erected by the A 
| 4 Ops 
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171. Eliz. Dier. 345. have in rei weritate 366 daies, and that is called ans major. [9] A quarter of a year con- 
(2. Ro. Abr. 521.) taineth by legall computation 91 dayes, and half a yeare containeth 182 days; for the odde 
[-] 21. H. 3. tat. de anno biſ- houres in legall computation are rejected; and by [r] the ſtatute de anno bifextili, it is pro- 
lex. ili. vided, quod computentur dies ille excreſcens & dies proxime pracedens pro unico die, fo ws in 


computation that day excreſcent is not accounted. A month, , is regularly accounted 
[4 6, Co. 62, Cateſbye's caſe. in law 28 dayes, and not according to the folar month, nor according to the Kalendar [5] 
2. Ro, Abr. 521. Cro. Jam. unleſſe it be for the account of the laps in a guare impedit. There is menfis ſolaris, and me. 
167. fis lunaris, Solaris eft 12 pars anni, wiz. ſpatium 30 dierum, horarum 10 & minutorum 30 C 
lunaris eff ſpatium 28 dierum. 


Reſommons ou re=attachment. Theſe are writs, that the demandant or plain- 
tife, after he hath obtained his letters of abſolution, may ſue out to bring the tenant or de. 
[er] Bud. lib. 5. fo. 425. Brit- fendant againe into court to have day, to make anſwer unto him. [z] And theſe writs doe 
ton ca. 74. 7. Co. 29. 30. lye in all caſes, when the plea is diſcontinued or put without day, either in this caſe, or in 
(Poſt. 363. a.) caſe when the demandant or tenant hath his age, or for the non venue of the juſtices, or in 
caſe of a protection or efſoine dle ferwice le rey, Sc. Of theſe writs there be rwo forts, Viz. 
nerall and ſpeciall, whereof you may ſee preſidents, and reade more at large in the caſe of 

iſcontinuance of proceſſe in my Reports, and need not here to be inſerted, 


But in the caſe of outlawry the Sur ſon originall. This is intended of his originall writs, or of that, which is in. 
his mall a>-to 2 he totes lde originall writ, But note, that in the other five caſes the writ ſhall abate; and in 
pardon. 44+ E. 3. 27. 
the caſe of excommengement the writ ſhall not abate, but the plea to be put without day 
untill the plaintife purchaſe his letters of abſolution, and ſue out his reſummons, or re-at- 
tachement. 
In ancient times more perſons ſeemed to be diſabled, then theſe ſixe recited by Littleton. 
As firſt he that was a leper, and by the writ de /eproſo amovendo was x contagionem mor- 
bi frædicti (as the writ faith) & propter corporis deformitatem (as others ſay) to be removed 
[+] Prad. lib, 5. fol. 421. from the ſociety of men to ſome ſolitary place; and thereupon [z] it is ſaid, datur etiam ex- 
ceptio tenenti, ex perſona petentis peremptoria prepter morbum petentis incurabilem & corporis de- 
formitatem, ut ff petens leproſus fucrit, & tam deformis quod aſpectus ejus ſuſtineri non pft, & 
| ita quod & communione geutinm fit ſeparatus, talis quidem placitare non poteſt, nec haredita!ens fe- 

[x] Britton fol. 39, & 88. tere. [x] And herewith Britton agreeth. Treating of diſabled men, as men outlawed, ab- 

jured the realme, attainted of felony, &c, he addeth, ne ngſel, ouſle de common gents. 

Ly] Fleta lib. 6, cap. 39. 22.F, [y] And Fleta faith, competit etiam ei exceptio propter lepram manife/tam, ut fi petens leproe 
in dorſ. clay. 20 Part, nu. 14. ſus fuerit, & tam deformis, quod a communione gentium merito debet ſeparari ; talis enim morbus 
N. B. 234. Regiſter. petentem repellit ab agendo. | 

And if theſe ancient writers be underſtood of an appearance in perſon, I thinke their opi- 
nions are good law ; for they ought not to ſue nor detend in proper perſon, but by atturney ; 
tor they are ſeparated à communione gentium propter contagionem morbi © deformitatem corporis, 

Betore the Conqueſt this diſeaſe was not knowne in England ; for maſter Camden, writing 

[s] Cambden in Leiceſterſhire, of Burton Lazers, in Leiceſterſhire, ſaith, [a] primis ; rr ences temporibus collefo er 

verbo Burton, Angliam flipe noſocominm hoc conffructum ferunt, quo tempore lepra (que à nonnullis tlephan= 

tiafis) graviſſime vi contagionis per Angliam ſerpfit. And it is called morbus elephantiaſis ; be- 

[5] Levit. cap. xiii, verſe 44+ 45- cauſe the ſkinnes of lepers are like to elephants. [% And the law of England, for the 

46. Numer. cap. v. verte 1. 2. 4. removing of the lepers from the ſociety of men to ſome ſolitary place, is grounded upon 

* God's law. N 

[4] Bract. I. 5. 420. 421, Britton [e] Alfo there was a time, when ideots, madmen, and ſuch as were deafe and dumb na- 
ol. 39. Fleta lib. 6. cap, 37, turally, were diſabled to ſue ; becauſe they wanted reaſon and underſtanding, (tales enim nou 

multum diftant à brutis). But at this day they all may ſue ; tor the ſuit mult be in their name, 

[4] 33. H. 6. 18. F. N. B. 27. G. but it hall be followed by others. [4] And note, that, when an ideot doth ſue or deicad, 

he ſhall not appeare by gardian or procheine amy, or atturney, but hee mult bee ever in per- 

JJ 27. H. 8. 12. 40. E. 3.16. fon ; [e] but an infant, or a minor, ſhall ſue by procheine amy, and detend by gardian, (1) 

20. E. 4. 2. h. N. B. 27. H. But now let us heare what Littleton will ſay unto us. 


(2. Inſt, 261.) 
Sect. 202. 
[0] Mirror cap, 2. feft. 18. Dog. T MAPL EINE [a 7 TEM, un villein LS O if a villeine 


& Stud. fol. 141, E. 28. 5 - 
per Danby, 27, Af. l 3 ſeculer is he, that eſt fait un chap- be made a ſecular 


is infra ſacros ordines ; but he ſeine ſeculer,  uncore chaplaine, yet his lord 


is not regular, (that is) liveth „ 3 x | - Y 
not under certaine rules, Jon ſeignior port luy may ſeiſe him (2) As 
feijer 


(1) Acc, Fitzh. N. B. 2. H. At common law, infants could neither ſue or defend, except by guardian; by whom was 
meant, not the guardian of the infant's perſon and eſtate, but either one admitted by the court for the particular ſuit on the 
intant s 


— — — 


— 


biſhops of theſe never having had any eſtates by a baronial tenure, and conſequently having no claim to be called to parhiam-nt* 
otherwiſe than as prelates of the church, and by reaſon of the ulage, which had fo long before prevailed in reſpect to their 
order. If all this be fo, then, though the biſhops once ſat in parliament for their baronies, yet lord Coke's poſition, which 
imports, that they ſtill fit by the ſame title, is not ſtrictly accurate; but we ſhould rather adopt lord Hale's idea of their fitting 
by uſage as more applicable to the preſent circumſtances. Perhaps, indeed, lord Coke only meant to refer to the more ancicit 
reaſon of their being ſummoned to parliament, and thence to infer, that in preſumption of law they are ftill deemed to be 
called on the ſame account ; in which caſe there is little more than a difference of words between him and lord Hale. As to 
biſhop Warburton's hypotheſis on this ſubiect, we till think that he ſhews great ability; but at the ſame time we cannot hen 
owning, that he appears to us to have too much indulged in ſpeculation, more adverting to what ttruek him as the mott 
rational and proper grounds of admitting the biſhops into the houſe of lords, than to the fact of the real title. He repreſents 
the biſhops to fit as barons by tenure, ſo far as regards the judicial capacity of the lords, and as prelates of the church, ſo far as the 
lords act in a /egi/lative character. But the fact, on which he builds the firſt part of this diſtinction, fails him; becauſe, _ 
the reaſons already (tated, the biſhops no longer have barouies by tenure, nor have had any for ſeveral centuries pa 


Lib. 2. 


biſer come ſon villein, 
le les biens, &c. 


Mes 10 ſemble, que / 


e villein entre en re- 
ligion, & eſt profeſſe, 
que te ſergntor ne poit 
luy prender ne 2 

ur ceo que il eſt mort 
en ley ; nient plus que 
un frank home prent 
un niefe a ja ſeme, 
lhe ſeignior ne poit 
prender ne ſeiſer la 
feme de le baron, 
mes ſon remedy eſt 
daver un action en- 
vers le baron, pur ceo 
que il priſt ſa niefe a 
feme ſan ſon licence 

@volunt,&c. Etiffint 
poit le ſeignor aver 
aflion envers le ſove- 
raign del meaſon, qui 
priſt & admittaſt jon 
villein deſtre profeſſe 

en meſme le meaſon 

fans licence & la vo- 
lunt le ſeignior, & 
recovera ſes dama- 
get a la value de le 
villein. Car celuy, qui 
eſt profeſſe moigne, 
ſerra un moigne, 
come un moigne ſerra 
pris per terme de ſa 
vie natural, ſinon que 

i ſoit deraigne oo 
la ley de faint eſgliſe. 
Et il eft tenus per 

Jon religion de gar- 
der ſon cloiſter, &c. 
Et fil ſeignior luy pu- 
ifoit prender hors de 


Ja meaſon, donques 


infant's perſonal appearance, or appointed for ſuits in general 
Garden pl. 11. & ½ But this rule was found inconvenient, it 
— the legal cuſtody of him, and fo prevented from applying to have a g 
ty of permitting ny | ac to litigate for the infant's benefit, 1 

We | enables any one to ſue as prochein amy for an infant in an 


nece 
principle the ſtatute of 


minſter the 


Of Villenage. 


his villeine, and ſeiſe 
his goods, &c. But it 
ſeemeth, that if the 
villeine enter into re- 
ligion, and is profeſſed, 
that the lord may not 
take nor ſeiſe him, be- 
cauſe he is dead in 
law; no more than if 
a free man taketh a 
neife to his wife, the 
lord cannot take nor 
ſeiſe the wife of the 
huſband, but his reme- 
dy is to have an action 
againſt the huſband, 
for that he took his 
neife to wife without 
his licence and will, 
&c, And ſo may the 
lord have an action 
againſt the ſoveraigne 
of the houſe, which 
takes and admitteth 
his villeine to be pro- 
feſſed in the ſame 
houſe, without the li- 
cence and leave of the 
lord, and he ſhall re- 
cover his damages to 
the value of the vil- 
leine. For he, which is 


& profeſſed a monke,ſhall 


be a monk, and as a 
monke ſhall be taken 
for terme of his natu- 
rall life, unleſſe he be 
deraigned by the law 
of holy church. And 
he is bound by his 
religion to keepe his 
cloyſter, &c. And if 


Sect. 202, 136 


nor hath vowed thoſe three 

things above ſpecified. 
61 Enter en re- fi] Brie - al 
[9] br. b. fol. 79. 


That is Rk. ec n 
been ſaid) when he is regu- 
lar and proteſt under certain 
rules, as to become one of the 
foure orders of friers (that is 4+ H. 4. cap. 14. 
to ſay) freres minors, Au- 
guſtines, Preachers, or Car- 
melites, or become a monke, 
cannon or nunne, &c. A 
ad vivendum regulariter ſe a- 
Aringunt, five ſunt monachi, 
e canonici regulares, five 
ſanfimoniales, For all theſe 
are regular and votaries, and 
are dead perſons in law ; but 
ſo are not the ſecular per- 
ſons, as prebends, parſons, 
vicars, &c. ; 
And therefore it is holden 
in our bookes, [c] that if a [c] 21. H. 7. 39. 19. H. 7. tit, 
ſecular prieſt taketh a wife Baſtardy. 33. 5 E. 2. tit. Non- 
and hath iſſue and dyeth, the _ 26. 47. 2 Caſu ult. 
ifſue is lawfull and ſhall in- (2. Co. 9. 7+ Ro. Abr. 340.) 
herite as heire to his fa- 
ther, &c. for (as it was then 
holden) the marriage was not 
void, but voidable by divorce, 
and after the death of either 
partie no dĩivorce can be had (i). 
But if a man marieth a 
nunne, or a monke marieth, 
theſe marriages were holden 
void, and the iſſues baſ- 
tards; becauſe (as it was 
then holden) the mariage 
was utterly voyde ; for that 
the nunne and the monke 
as Littleton here ſaith) were 
ons in law. And 
that is the reaſon yeelded b 
Littleton, wherefore a vil- 
leine, being profeſſed in reli- 
ion, cannot be ſeiſed by the 
ord ; becauſe he is dead in 
law; and yet his blood or 
bondage is not thereby alter- 
ed, but his perſon, in reſpec̃t 
« [d] in decretali Glanvil, lib. g. cap. g. Brite 
ſtatutum gi, quod nullus 22 22 79+ 4 11.“ 8 75 
copus ſpurios, aut ſervos, 
2 dominis ſuis fuerint manu= 
mii, ad ſucros ordines promo- 
were preſumat, But not- 
3 his perſon is 
till 


the lord might take privileged fill he be diſgrad- 
him out of his houſe, ed. And ſo it is holden in 
Our 

(1) See a, Inſt. 687. 


% 


the king's letters patent. F. N. B. a7. H. & L. Sty. 369. Bro. 
mobs ha ing, that an infant was ſecreted by thoſe 
ian ad litem appointed. Hence was ſeen the 
who ſhould be diſpoſed to riſque the expence. On this 
en 


Beſides, independently of this, the whole of the ſpeculation ſeems to us unfounded in any ſufficient authority, and conſe- 
guently the mere offspring of modern refinement ; our fimple and unlettered anceſtors, when they laid the foundations of the 
E.ngiifh: parliament, not being likely to have ated under the influence of a policy ſo deep, as the nice diſtinction thus attributed 
to them neceflarily ſuppoſes. At preſent we have only to add further on this curious and difficult ſubje&, that, as we have 
touched it (© ſlightly, our obſervations ſhould be underſtood as intended to convey only a general idea. Should the reader have 
occalion to penetrate more deeply into the ſubject, he muſt conſult the ſeveral pieces publiſhed in 1679 on the controverted 
whether the biſhops can vote in the preliminary ſteps of a bill of attainder z particularly the tracts by biſhop Stilling- 

cet and Mr, Hunt for the right, and thoſe by lord Hollis againſt it. See 1. Burn. Hift. fol. ed. 460. 2. Stillingfleet's Ecclef. Caf. 
228. Hunt's Argument for the Right of the Biſhops in Capital Caſes 128, Hollis's Remains, 122.—See further Seld, Tit. 
Hon. ed. 1678. p. 697. Staundf. Pl. C. 1 53. 
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Lib. 2. Cap. 11. Of Villenage. Sect. 20 3. 


ſe] Fleta lib, 2. cap. 44. Britton our old bookes, [e) If a vil- t ne Viveroitt come un then h 
ubi up'a. leine be made a knight, for e ſhould not 


the honour of his degree his mort perſon, ne o- live as a dead perſon, 


perſon is priviledged, and ſonque ſon religion, le nor according to his 
the lord cannot ſeize him un- 


ail he be diſgraded. Natlom el ſergoit inconve- religion, which ſhould 
wilem perſonam natione ſpurium, nient, S C. be Inconvenient, &c. 
vel ſerwilis conditionis, ad militiæ ſtrenuitatis ordinem promovert licebit; ſid cum & domini; ſuis 
petantur ut nativi, ipſis primo degradatis, ſtatim ad judicium procedatur. 


[/]F.N.B. 18. b. 3o-F.r. Si un frank home prent un niefe. Cy] Some have holden, that by this 
tit. Villen 46. 31. E. 3. 


vid marriage the wife ſhall be free for ever; but the better opinion of our bookes is, that ſhe 
22 9 oy 1 ſhall be privileged during the coverture onely, unleſſe the lord himſelf martieth his niete 
46 +26 — of * 13. E. 1. and then ſome hold, that ſhe ſhall be free for ever (1). | ; 
Villen. 36. 18 Aff. 10. Dot. & If a niefe be regardant to a mannor, and ſhe taketh a freeman to huſband by licence of the 
Stud. 141. Mirror, ca. 2. ſect. Jord, and the lord maketh a feoffment in fee of the manor, the huſband dicth, the feofee 
18. acc, ſhall not have the niefe but the feoffor ; for that during the marriage ſhe was ſcvered from 

the mannor, And ſo is the booke 29. Aff, (which is falſly printed) to be underſtood, 

ſp] 16 H. 4. nuper obiit 17. 8. [g If two coparceners be of a villeine, and one of them taketh him to huſbard, ſhe and 


H. 3. Breve 78g. her huſband wall not have a xufer obiit againſt her copaicener, but after the dccealc of her 
huſband ſhe ſhall, | 


[4] Mes fon remedie eft daver un action vers le baron, &c, ay. 


marriage is lawfull, yet when it worketh a prejudice to a third perſon, an action in this cafe 
lyeth againſt the huſband to the value of his loſſe. And albeit he did not know her to be 4 


[+] Vide Britton fol. 82. Forteſc, 
c. 43. 46. E. 3.6. a. 


[5] 7--R. 2. tit. Barre 240. niefe, yet the action lyeth againſt him; for he muſt take notice thereof at his perill, [i] un- 
(F. N. B 168. b. 1. Leon. 240.) lefle ſhe be out of the ſervice of the lord and vagrant; and then if one not Knowing her 10 
[+] Britton fol. $2. b. be a mefe marrieth her, ſome ſay, that in that caſe no action lyeth againſt the kuſband, [t] 

And likewiſe the lord ſhall have an action againſt thoſe that were the meanes to make the 

: villeine a knight, 
1 eek 5. 12, H. 7. c. 7. : * præcipuus, chiefe, as here, ſovereigne del meaſon is the chieſe of 'the 
* * - 90 ou e. 

31. H. 8. cap. 29. | Si non que it ſeit deraigne. This word (deraigne) commeth of the French word 


derayer, or deraigner, that is to ſay, to diſplace or to turne one out of his order; and hereot com- 
eth deraignment a diſplacing or turning out of his order. So when a monke is deraincd, he 
is degraded and turned out of his order of religion, and become a lay man. 


40. AMT, 27. per Finchden. Le quel ſerroit inconvenient. Ab inconvenienti is a good argument in law, as 


Littleton often obſerveth. And here Littleton concludeth, that the lord cannot take a monke 
out of his houſe, for that it ſhould be inconvenient, which Littleton here ſheweth, for divers 
reaſons, and therefore unlawfull. And the inconvenience is, that where a man of religion 
ſhould live according to his proteſſion in religion, by the taking of him out he ſhould not. 


Si le ſeignior lu puiſſait prender, &c. By this it appeareth, that, if a mar 
detaineth a villaine in his houſe, the lord of the villaine may take him out of the houſe, 
for here the impediment, wherefore the lord could not take him out of the houſe, was, for 
that the villaine was a monke profeſſed. Aud fo in caſe of the ward{hip here next following. 


Section 203. 


RIEFE de ra- ZN meſme le ma- N the ſame man- 
HD viſhment de garde. ner eſt, fi foit X ner it is, if there 


This writ is given by the gardeine en chival= be a gardian in chi- 
ſtatute of W. 2. cap. 35. in 


verbis conceptis, the words rie de cor 7 6 de valry of the body and 

. _ writ be, that the de- ferred un enfant deins land of an infant with- 

endant, talem heredem, cu- , . . infant 
jos. meritegion' e e enfant, quant in age, if the in i 

fl 

(1) See ante 123. n. 3. Poſt. 137. b. 

himſelf is eſloigned by his guardian, or otherwiſe diſturbed from ſuing the aſſiſe. 3. E. 1. c. 49. 2. Inſt. 251. The ſtatute of Weſtwinſter 
the ſecond extended this proviſion, by . — the proche in amy to ſue in all actions; and though in this ſtatute, as well as in the 
former, eloignment of the infant was mentioned, yet by conſtruction it is not deemed neceſſary, but the prechein amy may ſue, 
whether that circumſtance occurs or not, it being conſidered merely as an inftance of the neceſſity of the cafe, and as ſuch only 
taken notice of by thoſe who framed the ſtatute. 13. E. 1. c. 15. 2. Inſt. 390. But notwithſtanding theſe ſtatutes, as there is not 
any thing in them which prohibits the ſuing by guardian, we preſume, that it remains as lawful as it was before, It is there- 
fore probable, that Fitzherbert and lord Coke, when they tell us, that an infant Hall ſue by prockein amy, did not mean to ex- 
clude the election of ſuing either in that way or by guardian. That Fitzherbert did not mean this, appears from his afterwards 
mentioning without diſapprobation a caſe ot debt, in which ſuing by guardian was allowed. Coke too, in his report of Raw- 
lyns's caſe, ſays, that on ſearch many precedents of infants ſuing by guardian were found ; nor in that caſe was any objection 
grounded on its being a ſuit by guardian. 4. Co. 53. b. But whether we conſtrue the meaning of theſe two judges rightly or 
not, a cafe occurred, in which the point is ſaid to have been ſo adjudged. Young v. Young W. Jo. 177. ä 


Lib. 2. 
il vient al age de 


14 ans entra en re- 
lgion, & ft profeſſ 
le garden n'ad auter 
remedy (quant a te 
garde de le corps) 
forſque breve de ra- 
viſbment de garde 
envers le ſoveraigne 
de le meaſon. Et fi 
aſcun eſteant de plein 
age, que eſt con & 
heire delenfant, enter 
en le terre, le gardein 
nad aſcun remedie, 
quant al garde de la 
terre, pur ceo que len- 
trie del heire lenfant 


eſt congeable en tiel 


caſe. 


Of Villenage. 
when he comes to the 
age of 14 yeares, en- 


treth into religion, and 


is profeſt, the gardian 
hath no other remedy 
(as to the wardſhip of 
the body) but a writ of 
raviſhment . de gard 
againſt - the ſoveraign 
of the houſe. And if 
any being of full age, 
who is couſin and heire 
of the infant, entreth 
into the land, the gar- 
dian hath no remedy 


as to the wardſhip of 


the land, for that the 
entry of the heire of 


the infant is lawfull in} it a 


ſuch caſe. 


Sect. 204. 


tinet, Sc. rapuit & abduxit 
Je. contra pacem. Now ra- 
fere ſignifieth properly to 
take away by violence and 
force. And when the ſove- 
raigne took and admitted the 
ward into his houſe to be 
profeſſed, this in judgement 
of law is a raviſhment of the 


ward; and as it appeareth in 9. Co. Doctor Huſſey's caſe fol. 


our bookes before the ſaid ſta - 7: 
rute, there lay a generall ac- 
tion of treſpas in that caſe, 


Apres Lage de 14 


ans, C. Our author 
mentioned this age, becauſe 


it is prohibited by the ſtatute 4. H. 4. cap. 17. 


of 4. H. 4. that nochilde ſhall 
be received into any houſe of 
religion betore that age with. 
out conſent of his parents and 
gardians, &c. 4 
Le gardein nad af 
cun remedie, &c. Here 
reth, that, by the 
ion of the ward, the 
ord loſeth the wardſhip of the 


land, becauſe he is civiliter mortuns, a dead man in law, and cannot hold any inheritance ; 


neither can the 


for Littleton's words are generall, (he hath not any remedy). 


Sect. 204. 


1 


gardian continue the wardſhip of the land, becauſe by the civill death of the 
ward the inheritance is deſcended to another, who is either to be in ward, or 
as in this caſe the gardian hath dammum, but it is ab/que injuria, becauſe he loſeth the ward- 
ſhip of the land by act of law, viz. the deſcent thereof to another, and therefore the law giv- 
eth to him no remedy in this caſe, neither by any formed writ 


reliefe. So 


1 
„nor by action upon his caſe, 


134. 1. Ro. Abr. 107. 


JTEM, en mults 


LEO, in many and 


A Anumiſſion. [/] £1] Glanvil. Nb. g. cap. g. Brit- 


Manumittere, quod idem ton fol. 78. Kc. 82. 97. 110. 
eft quod extra mannm vel po- Fleta lib. 3. cap. 13. & liv. 2, 
teflatem ponere. Cap. 44- 


A divers caſes the 


divers cdfſes le 
lord may make manu- 


ſeignior poit faire ma- 


numiſſion & enfran- 
ehiſement a ſon vil- 
lein. Manumiſſion eſt 
properment, quant le 
ſeignior fait un fait a 
fon villein de luy en- 


franchiſer per hoc 
verbum {( manumit-= 
tere) quod idem eft 
quod extra manum vel 
extra poteſtatem alte- 
rius ponere. Et pur ceo 
que per tiel fait le villein 


miſſion and enfran- 
chiſement to his vil- 
leine. Manumiſſion is 


properly, when the 


lord makes a deed 


to his villeine to en- 


franchiſe him by this 
word (manumittere), 


which is the ſame as 


to put him out of the 
hands and power of 
another. And for that 
that by ſuch deed 


Auia quamdin quis in ſervis 
tute efl, ſab manu & pote/tate 
domini ſui gf. 

Qui in poteflate domini ſui 
eff, is manu domini ſui «ſe di- 
citur ; ſed pofiquam manumiſſus 
eſt, ab illo liberabitur, ergo di- 
citur quaſi extra manum, id 


tra poteſtatem domini ſui 
1. Ad re is to be not- 
(as in many other places 
is obſerved) what regard Lit - 
tleton hath to the true etymo- 
logies of words. | 
[m] Enfranchiſe- =I Mirror ca. 4. fed. 18. 
ment. (Hereby Littleton 
explaineth manumiſſion) and 
1 


reader ſhould at the ſame time be apprized, that according to another report of the ſame caſe, the court delivered no opinion 
on the point, Whether an infant may ſue by guardian. Cro. Cha. $6. See further on this ſubje& Palm, 295. & Vin. Abr. Guar- 
dian and Ward N. 3. — What we have hitherto advanced as to ſuing by prockein amy applies to the courts of common law only. 


As to our courts of equity, the uſual practice in them is to ſue for infants by prochein 


Rowald contra. 


and to defend by guardian. But it is 


laid, that they N 8 way. Pract. Reg. in Chanc. 296.— (2) Vide — 8. E. 1. rot. 7, the caſe of kdward 


4B 


Lib. 2, Cap. 11. 


is derived from the French 
word franchiſe, that is, li- 
berty ; and in the common 
law it hath divers ſignifica- 
tions; ſometimes the incor- 
porating of a man to bee free 
of a company or body poli- 
. tique, as a free man of a 
city, or burgeſſe of a bur- 
rough, &c. ſometimes to make 
an alien a deniſon; and here 
to manumiſe a villeine or 
bondman. So as this word 


(enfranchiſement) is more general than manumiſſion ; for that is 
and therefore every manumiſſion is an infranchiſement, 


I] Mirror cap. 2. ſcft. 18. manumiſſion. 


[+] Forteſcue cap. 46, 


Of Villenage. 


eſt mis hors de la 
main & de la poier 
fon ſeignior, il eſt 
appell” manumiſſion. 
Et iffint cheſcun ma- 
ner de enfranchiſe= 
ment fait à un vit- 
lein poit eflre dit ma- 
numiſſion. 


Sect. 20 5. 


the villeine is put o 
of the hands * * 
the power of his lord, 
it is called manumiſ. 
ſion. And ſo every 
maner of infranchiſe- 
ment made to a villein 
may be ſaid to be a ma- 
numiſſion. 


properly applyed to a villeine; 


but every infranchiſement 
„] There be two kindes of manumiſſions, one — and the 1 


— Exvreſls when the vHleine by deed in expreſſe words is manumiſed and made free 
he other implyed, by doing ſome act, that maketh in judgement of law the villeine free, 
albeit there be no expreſſe words of manumiſſion or enfranchiſement. 

manumiſed, albeit he become ingratefult to the lord in the higheſt de 


Le] If à villeine be 


e, yet the many. 


miſſion remaines good: and herein the common law differeth from the civill law, for lier; 

num ingratum leges civiles in priſtinam redigunt ſervitutem, ſed leges Anglia ſemel manumiſſun; 

* liberum judicant, gratum & ingratum. 

here be alſo ſome caſes where the villeine ſhall be privileged from the ſeiſure of the lore, 

2 39. E. 3 6. b. F. N. B. 79. a, albeit he be not abſolutely manumiſed or infranchiſed. Sometimes ratione loci, p] as it a 


Dy. 266. b. 293 b.) 


villeine remaine in the ancient demeane of the king a yeare and a day without claime or ſei- 


fure of the lord, the lord cannot have a writ of natiuo habendo, or ſeiſe him, ſo long as he te- 
maines and continues there; and the reaſon of this was, in reſpec of the ſervice he did-to the 


king in Rome 
[7] Glanvil. lib. 5 cap. 5. Fle- benefit, And 
ta lib, 2. cap. Brit. fol. 79. 
Mirror cap. 2. ſect. 18. 
(2. Ro. Abr. 736. 737.) 
5 27. Aff. p. 49. 

1 lanvil. lib, 5 ca, & 
[:] Britton ubi ſupra, 
(Ante 136, b.) 


erewith agree old bookes, [9] 

nted by common conſent to the king for his 
550 If a villein be a prieſt of the king's chappel, the lord cannot ſeiſe Kim in the preſence 
of the king, for the king's preſence is a privilege and protection for him. Sometime raticne 
profeſſionis, [i] as if a villeine be profeſſed a monke, or a niefe a nun, as hath beerr ſayd. 
] Sometime (as ſome hath ſaid) ratione dignitatis, as if the villeine be made a knight, &c. 
metime ratione matrimonii, as if a niefe marry a free man, ſhe is priviledged during the mar- 


and tillage of the demeanes, and other labours of huſbandry for the king's 
which ſay, that this immunity was ſometime 
profit, and for the help or eaſe of his villeins. 


riage, but not abſolutely enfranchiſed ; for it her huſband dye, ſhe is niefe againe, unleſſe 
the lord himſelfe marrieth the niefe, and then ſhe is enfranchiſed for ever, as hath been ſaid 


before. 
Lib, Rub, cap. 78. 


portas conſcribat 


OR when the lord 
enableth the villeine 
to have an action a- 
gainſt him as for debt or an- 
nuity, &c. or iveth to the 
villeine a certaine and fixed 
eftate in lands, tenements, or 
hereditaments, as a leaſe for 
eares, this amounteth ro an 
infranchiſement, not only 
during the yeares, but for 
ever; [«] and albeit the leaſe 
made to the villeine with- 
out deed, yet it is an infran- 
chiſement for ever, 


« $- Co, 56, a.) 


124 50. E. 3 tit. VII. 28, 11. II. 
7.13. 


Sect. 205. 
A. ile ſeig- 


nior fait a ſon 
villeine un obligation 
de certeine ſomme dar- 
gent, ou grante a luy 
per ſon fait un annui- 
ty, ou leſſa a luy per 
ſon fait terres ou te- 
nements | ga terme 
des ans, le villeine eff 
enfranchiſe, 


(1) Ante 123. a, n. 3. 


ue liberorum arma, in manibus ti 


Our author having ſpoken of an expreſſe — here followes infranchiſcments in 


(1) And it ſhall not be amiſſe to obſerve the wiſedome of our ancients, with what ſo- 
lemnity (for more ſurety thereof) manumiſſions were made. Qui ſervum ſuum liberat, in + 
clefia, wel mercato, wel comitu, wel hundredo, coram _ & palam faciat, 
tas, & lanceam & gladium, ve 


liberas ei wias, & 
ponat. 


AE SO, if the lord 
maketh to his vil- 
leine an obligation of 
a certaine ſum of mo- 


ney, or granteth to 


him by his deed an an- 
nuity, or lets to him 
by his deed lands or 
tenements for terme 
of yeares, the villeine 
is enfranchiſed. 

Sect. 


Lib. 25 


MASS Y le ſeigntor fait un 
feoffment a ſon villeine, d g. 
cun terres ou tenements, per fait 
ou ſans fait, en fee fimple, fee 


taile, ou pur terme de vie ou ans 


Sect. 206. 


Of Villenage. Sect. 206. 207. 208. 


LSO if the lord maketh a 
feoffement to his villeine of 

any lands or tenements, by deed 
or without deed, in fee ſimple, 
fee taile, or for terme of life or 


(1) & l liver a ſeiſin, ceo eft yeares, and delivereth to him ſei- 
ſin, this is an enfranchiſement. 


un enfranchiſement. 


This is evident and agreeth with our bookes. 


M1 ES i le ſeignior 
fait a luy un 
leaſe des terres ou te- 
nements, a tener a vo- 
lunt le ſeignior per fait 
ou ſans fait, ceo neſt 
aſcunenfranchiſement; 
purceo qgueiln'adaſcun 
mannerde certainty, ne 
ſuertie de ſon are, 
mes le ſeignior luy poit 
ouſter quant il voilet, 


AU Y þ6 le ſeig- 
2 nor ſuiſt envers 
fon villein un præ- 
cipe quod reddat, 
1 recover, ou ſoit 
nonſue apres appear- 
ance, ceo eſt un manu- 
miſſion, pur ceo que il 
puiſſoit loyalment en- 
ter en la terre ſans 
tel ſuit. En meſme le 
manner eft, vil ſuiſt 
envers ſon villeine un 
action de debt, ou d ac- 
count, ou de covenant, 


Sect, 207. 


B if the lord mak - 
eth to him a leaſe 
of lands or tenements, 
to hold at will of the 
lord, by deed or with- 
out deed, this is no en - 
franchiſement; for that 
he hath no manner of 
certainty or ſuerty of 
his eſtate, but the lord 
may ouſt him when he 
will. 

Sect. 208. 

LS O if the lord 

ſueth againſt his 
villeine a rome gued 
reddat, it he recover, 
or be nonſuite after 
appearance, this is a 
manumiſſion, for that 
he might lawfully 
have entered into the 
land without ſuit. In 
the ſame manner it is, 
if he ſue againſt his 
villeine an action of 


debt, or account, or 
of covenant, or of 


deed, made to a vil- 
leine by the lord, is no in- 
franchiſement, when the deed 
transferreth no certaine or 
fixed eſtate, but revocable 
at the lord's will, If the 
lord releaſe tb his villeine all 
his right in black acre, and 
the villeine is not thereof 
ſeiſed, this is no infranchiſe- 
ment ; becauſe it is voyd and 
can give no cauſe of action. 


If the lord attorneth to his 11. H. . 


villeine, this is no infranchiſe- 


ment. 


S TI feignior ſuiſt en 
vers ſon willeine 
un præcipe quod red- 
dat, &c. ceo eft un ma- 


numiſſion. And the princi- 
* reaſon hereof is, for that 

y his ſuit he enableth the 
villeine to be a perſon able to 
render him the land by courſe 
of law, where the lord with 
out any ſuch ſuit might have 
entred. (a) But if the tenant 
in tayle be of a manor whet- 
unto a villeine is regardant, 
and enfeoffeth the villein of 
the mannor, and dyeth, the 
iſſue ſhall have a formedon 
againſt the villeine, and after 
the recovery of the mannor 
he ſhall ſeiſe the villein, _—_ 

* 


(1) The words en ant not\in L. & M. - Roh. or P. They firſt appear in Redm. 
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Fur u. 12. H. 3. tit. 
il. 42. 


E. 4. Diſcont. 16. VI 
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(Ante 222, b. 2. Ko. Rep, .) the reaſon is, for that he could : f | | | 
e de treſpaſſe, ou treſpaſſe, or of ſuch 


Rad recovered the mannor de /ujuſmodi, ceo eft like, this is an infran. 

which was the principall, and an enfranchiſement; chiſement, for that he 
t the time of the writ brought 1 72 ; d 

be was no villeine. pur CeO ques 4 5 1100 ou might imprifon the 
The tenant infeoffes the empriſon le villein, & villeine, and take his 


—.— of — . in prender ſes biens goods without ſuch 


chis caſe; although the lord fans tiel ſuit, Mes ſuite. But if the lord 


may enter u the villeine Fiess d . 1h: 
2 na. th of, may be . — Seignor ſuiſt en ſue his villeine by 
have a writ of ward againſt Uilleine per appeale appeale of felonie, 


them both without infrea- de felony, ou il fuit where he was indited 
chiſement of the villeine; for . 

if the lord ſhould enter upon endict de rer devant, of the ſame before, 
the villeine, then ſhould his (1) ceo ne enfranchi- this ſhall not enfran- 


ſeigniory be ſuſpended, and | "BT MY . 8 
hs ns: 481 have u writ 7 ra pas le villeine, co- chiſe the villeine, al- 


of ward againſt the other. ment que le matter de beit that the matter of 


Way, a _ Pappelle foit trove en- appeale be found a- 
villeine, levies à fine to his counter le ſeignior, gainſt the lord, for 
villeine of land, which is pur ceo que le ſeig- that the lord could 
wy ago 1 4 33 — nior ne puiſſoit aver not have the villeine 
reverſeth the fine in a writ of te villein deſtre pen to be hanged without 
. 1 due ſans tiel ſuit. Mes fuch ſuit. But if the 
is diſproved, and that che /i villeine ne (2) fuit villeine were not in- 
lord of the villeine tuald bee endif? de meſme le dited of the ſame fe- 
de de, vet h lt anfcntrane elonies devant J. ap- lonie, before the ap- 
chiſement, for that he an- Peale ſue exvers luy, peal ſued againſt him, 
jar yo 83 & puit eſt acquite de and afterward is ac- 
and not voyde, and . — ceft felony, iſint que quited of this felony, 


being once an enfranchiſe- / + A 1 
ment, it cannot be avoided by ecovera damma- fo as he recover dam 


the reverſing of the fine, © ges envers ſon ſeig- mages againſt his lord 


i 4 mor pur le faux ap- for the falſe appeale, 
e i yp on ig Peal, donques le vil- then the villeine is 
leine eft enfranchiſe, infranchiſed, becauſe 


breve ſuum, for by the * * | ico, : 
* ef plaintife 1 firſt pur la cauſe de le of the judgment of 


agent at every continuance; Judgement de dam- dammages to be gi— 


and therefore the record | : - 

ſayth, quod petens feu que- mages 4 luy deſtre Ven unto him againſt 
rens (naming them) obtulit done envers ſon ſetg- his lord. And many 
A, who if he bee called, and nie. Et pluſors au- other cafes and mat- 


make default, then he'is ſaid : * 
to de nonſuit, id 9, non gu £705 Caſes & matters ters there be, by which 


pr * . 15 y ent, per queux un a villeine may be en- 
1 Gas there is a 0 lee villein port eftr e en- franchiſed againſt his 


before appearance at the re- franchiſe envers ſon lord, &c. But enquire 


turne of the writ, or after ONS: > a: | | 
| pres an ate Med 1 K Jerignior, Se. Sed de of them. 
[x] 8. co. 58. 62. Becher's caſe. tinuance. [x] The difference ills quære (3). 

3. H. 6. 13. Brooke tit, Nonſuit between a non/ſuit and a retraxit on the part of the demandant or plaintife is this. A ver- 


7. 8. H. 6. 7. 50. E. 3. 12+ wite is ever u a demand made, when the demandant or plaintife ſhould appeare, and 
makes a default. A retraxit is ever, when the demandant or plaintife is preleat in cours 
(as 


(1) Ou il fuit endif? de eco devant in Red, but not in L. & M.— Rob. —or P.—(z) Ne in Rob. & Red. but not in L. & II. ot P, 
(3) De illis quære not in L. & M. or Roh. 
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(as regularly he is ever b intendinent of law untill a day be given over, unleſſe it be when 
a verdict is to be given, or then he is demandable;) And this is in two ſorts, one ptivative 
and the othet politive. Privative, as upon demand made, that he make default, and depart 
in deſpite of the court, and then the entry is, [_y] et poftea codem die devenit ad barram pradie? * Tr. 5. H. 6. Rot. 320, In 
tenens, & pred” fetens tune ſolenniter exattus non vent, ſed & ſecta ſua predifta in contemptum Com. Banco, 
curia ſe retraxit, ideo confideratum eft, c. Poſitive, as when the entry is, ct /uper hoc idem 
quarens dicity quod itſe non vidlt ulttrius platitum ſuum prediftiom proſequi, ſed abind+ oninino ſe 
retraxit, ideo, Cc. Another form thereof is, quod idem quarens fatetur ſe (ſen cognovit ſe) 
wlterius nolle proſequi verſus pradie' defend", Ec. de placito prædiclo. - A departer in deſpight CA] F. N. 5. 58. f. & 268. d. 
of the court is on the part of the tenant, and is, when the tenant or de fendant after appearance 19 E. 2. Villein 31. ; 
and being preſent in court upon demand makes departure in deſpight of the court, and then 
the entry is, et prædicł tenens ſeu defendens licet Solenniter bæactus non revenit, ſed in contemptum 
curiae receſit © defaltam fecit, ideo, c. It is called a retraxit, becauſe that word is the 
eſſectual word uſed in the entry, as before it appearethy and it is ever oh the part of the 
demandant or plaintife. [a] Another difference. betweene a retraxit, and a nonſuit is, that a [e] 8. Co, ubi ſopra. 
retraxit is a barre ot all other actions of like or inferiour nature: gu ſemel aftionem rentmmciavit, 
amplius refetere non potęſl. But regularly a nonſuit is not ſo, but that he may commence an 
achon ot like nature, &c. 2 For it may be, that he hath miſtaken ſomewhat in that 
action, or was not provided of his proofes, or miſtaking the day, or the like; But yet for 
ſome ſpecial reaſons, nonſuit in ſome actions is peremptory. 

In a guare impedit, if the plaintife be nonſuite after appearance, the defendant ſhall 
make a title, and have a writ to the biſhop [ö] and this is peremptory to the plaintife, and [ g. E. 3. 45.2.H.s. 31. H. 
3s a good barre in another quare impedit (1); and the reaſon is, for that the defendant had by 5. 15. 22. H. 6. 44. 45. 33. H. 
judgement of the court a writ to the biſhop, and the incumbent, that commeth in by that 4 * Fr 4 21. E. 4+ 
writ, ſhall never be removed, which is a flat barre as to that preſentation; and of this opinion , C 4, b. Sir 5 r . 
is Littleton in our bookes. And the ſame law, and for the ſame reaſon it is in the caſe upon man's caſe. 
a diſcontinuance, 4 N . 

ſe] In a writ de nativo habendo, nonſuit after appearance is peremptory; for thereby the fe] 6. E. 3. Vill. 26. 12. k. 
villeine is infranchiſed. And ſo it is if two be 2 — in a 4 — 1 if one be — 2 28. 1 * 155 
this is the nonſuit of both, and no ſummons and ſeverance doth lie in that caſe, albeit it be F. N. B. 78. e. 4. E. 2. Nonſuit 
a reall action. And this is in favorem libertatis; for, in a libertate probanda, nonſuit after *9* 
appearance is not peremptory, neither is the nonſuit of the one the nonſuit of both. 

[4] Nonſuit in an appeale of murder, rape, robbery, &c. after appearance is peremptory, [4] 9. H. 4. 1. 12. Stamf. Pl. 
and this is, in favorem hi, for if the detendant be acquired, and take out proceſſe upon the Cor. 148. a. & 11 c. 22, All. 


ſtatute of W. 2. againſt the abettors, or if he purchaſe his otiginall writ, for that cauſe he 97+ Fitz. Cor. 1 
may be nonſuit. Fw. , Ar 8 g 2 J- 16, 7. H. 7. 5. . E. 
le] It the plaintife in an appeale of mayhem be nonſuit after appearance, it is peremptory ; 186. 3. E. 4. AQtion fur I'eft, 28. 
for the writ faith, felonict maihemawvit, and therefore the nonſuit is peremptory. . 43- Aff. 39. 40. AM. 1, 
(F] In an attaint, if the plaintife after appearance be nonſuit, it is peremptory, and the (1 3%. 32.) 
reaſon is, for the faith that the law gives to the verdict, and for the terrible and fearefull [/) 3% Ad. 13. 19. Aff. 13. 
judgement that ſhould be given againit the firſt jury if they ſhould be convicted, and therefore 7. F. r 23. E. 3. 
upon the nonſuit, the plaintife ſhall be impriſoned, and his pledges amerced. But if the : : 
proceſſe in an attaint be diſcontinued, the — may have another writ of attaint ; becauſe 
upon the nonſuit there is a judgement given, but not upon the diſcontinuance. Note it is Ig] 11. H. 6. 23. 36. F. N. B. 
truly ſaid, that exceptio probat regulam; for theſe caſes excepted ſtand upon their ſpecial and 35. b. 19. E. 3. tit. Sever. 
particular reaſons, and tall not within the general reaſon of the rule. It is a general rule, that 4. 3- E. 2. Nonſu. 18. 19. E. 
nonſuite before appearance is not peremptory in any caſe ; for that a ſtranger may purchaſe 1 . = -1 3. N 38. 
a writ in the name of him that hath cauſe of action, as ſhall be ſaid hereafter in this ſection. 3 2 * , haz * 
[e] In reall or mixt actions the nonſuit of one demandant is not the nonſuit of both, but he 3 3 10. 2. H. 4. 2. * 
that makes default ſhall be ſummoned and ſevered; but regularly in perſonall actions, the (2. Ro. Abe. 132. 10. Co. 134.) 
nonſuit of the one is the nonſuit of both, unleſs it be in certaine particular caſes. 150 42- E. 3. 13. 48. E. 3. 14, 
[5] In perſonall actions brought by executors there ſhall be ſummons and ſeverance ; a * 6. * E. — * 4 
becauſe the beſt ſhall be taken for the benefit of the dead. And ſo it is in an action of treſpaſſe 11. 5. Moe. 9 5 — 
as executor for $s taken out of their one poſſeſſion. Like law in account as executors by [i] 15. K. 4. Sever. 23. 6. Co. 
the receit of their owne hands. | 25- Ruddock's caſe, 
Ci] In an audita querela concerning the perſonalty, the nonſuite of the one is not the non- uh E. 3. Severance 17, 


ſuit of the other; becauſe it goeth by way of diſcharge and freeing of themſelves, and there- 1 3 - +4 = i 4 


tore the default of the one ſhall not hurte the other. 31- 25. H. 6. 19. 29. E. 3. 37. 
[4] In a guid juris clamat, the nonſuit of the one is the nonſuit of both; becauſe the tenant 6. Co. ubi ſupra. 22. H. 6. 42. 
cannot attorne according to the grant, 4+ E. 4. 33: 19. E. 2. Nonſuit 


[/] Some actions follow the nature of thoſe actions, whereupon they are grounded; as the 33: 2. E. 3. ibid. 31. 20. E. 3. 
writs of error, attaint, ſcire facias, and the like. If a reall action be brought by ſeverall * 1 0 3 Ire 
pracipes againſt two or more, it the demandant be nonſuite againſt one, he is nonſuite H. 6. 45. 44. E. 3. 16. 19. E. 

againſt 3. Severance 16. (1. Sid. 378.) 


(1) But lord Dyer held the nonſuit not peremptory, if another quare impedit was brought within the fix months. Dall. 87. 82. 
Perhaps, however, he only meant to aſſert this in the caſe of a nonſuit before appearance. As to lord Coke's doctrine, other 
authorities for it may be added to thoſe he cites, See 1. Brown). 8 2. Salk. 559. 
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againſt all; for as to the demandant it is but one writ under one eſte. Note, ſeverance is two. 
fold, viz. by ſummons ad /equendum ſimul, and that is when one of the demandants or plain. 
tifes never appeared: and by award of the court of nonſuit without any ſummons, and that is 


after appearance. 
[*] 6. R. 2. Nonſuit r3. 25. H. [u] The king's majeſty cannot be nonſuite, becauſe in judgement of law, he is ever 


preſent 


1 1 KS. * 4 in court; but the king's attorney, gui ſequitur 2 domino rege, may enter an wlterius non wil; 
= b.) " 13% 13. o. proſequi, which hath the effect of a nonſuite. t in an information by an informer, gui tan, 


c. the informer may be nonſuited. * Jy p 
„12. H. 4. ca. 7. 4. E. 3. 21. [A] At the common law upon every continuance or iven over before judgement, the 
ou E. z. 4 2. g Fo E. + 11. duda might have been — * * therefore before . & ſtatute of 2. H. 4. ther verdict 
given, if the court gave a day to be adviſed, at that day the plaintife was demandable, and 

therefore might have been nonſuit, which 1s now remedied by that ſtatute, 

[] 2. H. 5. 5.8. R. 2. Non- [0] But after demurrer in law joyned, if the court doth give a day over, at that day the 

uit 34. 1 wo or plaintife is demandable, and therefore may be nonſuit, tor that is not holpen by 
an arute, 

ſpl 9g. H. 7. 1. 21. E. 3. 32. 11. 17 And after an award to account, the plaintife may be nonſuit; and ſo note a diverſity 

Co. 39. 41. Metcalfe's caſe. betweene an interlocutory award of the court, and a final judgement (1). 

(2. Ro, Abt. 13H. contra.) By theſe few inſtrudtions you ſhall the more eaſily underſtand the bookes of tearmes and 
yeares, and other authorities of law. And here = returne to Littleton) it is to be noted, 
that, albeit the lord be nonſuit, yet the infranchiſement of the villeine doth remaine ; for that 

ew by the appearance to the writ, and cannot be taken away by the nonſuit ſubſequent, So 
it is if the writ do abate, yet the infranchiſement remaines. 


fe] 7-H. 48-11, H.4-13- 9% [| Apres appearance, for otherwiſe a ſtranger may purchaſe a writ in his name 
SLES $60-G 3 E. Littleton materially added theſe words, after appearance. 5 
Præcipe. There be three kinds of precipes. 1. A præcipe quod reddat, whereof Littleton 


here ſpeaketh. 2. A recipe quod permittat; and 3. a prœcipe quod faciat, whereof you may 
read plentifully in the Regiſter, and Fitzherbert's Natura Brewium, and belongs not properly 


PPP — OO —_ — —— _— = 


to this treatiſe, 
Account. Of this ſufficient hath beene ſaid before. 


Vid. ſeft. 743. 4. Co. 80. Noke's Covenant. Conventio. Hereof there be two kinds, viz. a covenant perſonal!, and 3 
OP covenant reall; and a covenant in deed, and a covenant in law. 


[-] W. 2. cap. 12. 22, AF. p. Ou 11 7 uit endite de ceo. [7] For if the villeine be not firſt indited of it, then, u 
39, 33; H. 6. 2. 14. H. 7. 2+ 40. the acquitall of the villeine, the villeine ſhall recover damages þe the lord by the ſtat. of W. 
err 2. quia multi per malitiam, &c. and conſequently ſhall be enfranchiſed. But if the villeine 
be formerly indited of the felony, then though the villeine be acquited upon the appeale, he 
ſhall recover no damages againſt the lord. For whereſoever the lord giveth to the villeine a 
LI Kelway 134, juſt cauſe of action, he is enfranchiſed. [5] And therefore if the lord Kill his villeine, his ſonne 
and heire ſhall have an appeale, and thereby his heire ſhall be enfranchiſed, becauſe tue 
offence of the lord gave to the heire a juſt cauſe of action againſt the lord, 


Sect. 209. 
UE iu ad fe. FTEM , ferg- LSO if the lord 


, Cuftome, &c. nior d'un manor of a mannor will 

Here ſome may object, that voile preſcriber, que preſcribe, that there 
ſuch a cuſtome may have a 3 72 hath be a 

lawful beginning; for Little. / ad ef cuſtome at ene a cuſtome 


2 in _ 1 — — deins ſon manor de within his mannour 
apter, ſect. 174. allowet ; . . 
1-1 10, k. 1. 53. Roger Ge that lj freeman may take flemps dont memo- time out of minde of 


Vale's caſe, 15. E. 3. Aid. 33. lands ot the lord to be holden ry ne curt, gue cheſ- man, that every te- 
of him, that is, to pay a cun fenant deins nant within the ſame 
fine for the mariage of his :oth 
ſonne or daughter, and 7e/me le mannor, que mannor, who marieth 


[5] 34. H. 6. 15. a. per Lit. therefore [3] ſome have maria ſa file a aſcun his daughter to any 
thought that ſuch a cuſtome 4 hi fc 8 Y 


generally within the man- lame ſans licence de man without licence 
nor ſhould be good. But the e ſergnior del man- of the lord of the 
| nor 


(1) But Brocke ſays, that the award to account is a judgment, and therefore that a man cannot be nonſuited after ſuch award, 
Bro. Abr. Nonſuit pl. 17. 61. E. 3. 7. Rolle, to the fame purpoſe, cites 3. H. 4. 7. 21. E. 3. 7. 21. H. 6. 26. 1. H. 7.1.b. See 2. Ro. 
Abr. 131. However he adds, that the 27. E. 3. 87. and Co. Litt. are contra. Lord Coke's opinion is particularly warranted by 
Metcalfe's caſe in the Eleyenth Report, which, as he here explains, proceeded on the diſtinction between an interlocutory and a 
final judgment. 


Lib. 2. 


nor, ferra fine (1), & 
ont fait fine al ſeig- 
nizur del mannor pur 
le temps efteant, ceſt 
preſcription eft void. 
Car nul doit faire ti- 
els fines for/que tant- 
folement villeines. Car 
cheſcun franke home 
poit frankement ma- 
rier Ja file, et que 
pleiſt a luy & Ja file, 
Et pur ceo que ceſt 
preſcription eſt en- 
counter reaſon, til 


preſcription eſt voyd. 


villeines, (that is) either villeines of blood, or freemen holding in villenage or 
in villena 


Of Villenage. 


mannour, ſhall make 
fine, and have made 
fine to the lord of the 
mannor for the time 
being, this preſcription 
is voyd, For none 
ought to make ſuch 
fine, but onely vil- 
leines. For every free 


man may freely marry 


his daughter to whom 
it pleaſeth him and his 
daughter. And for that 
this preſcription is a- 
gainſt reaſon, ſuch pre- 
{cription is voyd. 


So note a diverlity betweene a freeholder and a freeman holdi 
to their lords in acknowledgement of their bondage for their ſeveral heads, and thereupon 

it is called chevage, chevagium, of the French word chiefe, as it were the ſervice of the head. 

Of which Bracton ſaith, (e] chevagium dicitur recaguitio in fignum ſubjeftionis & dominii de capite [c] Brafton lib, x. cap. 10, Brits 

ſuo, And ſometimes it is written ch/wage, but more properly chiefage. [4] Chevagium ſigni- ton fol. 79. b. 

fieth alſo a great miſprifion tor any ſubject to take ſummes of money, or other gifts yearly in [4] 27. AL 44. 

name of chevage ; becauſe they take upon them to be their chiefe heads or leaders (3). 


Pur ces que ceſt preſcription eſt encounter reaſon, ceo eſt voyd. This (a. Ro. Abr. 265. Ante 113. a.) 
containes one of the maximes of the common law, viz. that all cuſtomes and preſcriptions | 
that be againſt reaſon are voyd. 


ES en te coun- 
ty de Kent, ou 
terres & tenements 
font tenus en gavel- 
kind, la, ou, per le 
cuſtome & uſe de 
temps dont memory ne 
curt, les fits males 
doient ovelment en- 
heriter, ceo cuſtome 
eſt allowable; pur ceo 
que il eſtoit ove aſcun 
reaſon; pur ceo que 
cheſcun fits eſt auxy 
graund gentlehame 
come leigne fits eſt, 


(1) The words a le volunte le ſeignior are added in L. & M.—(2) See further, as to marchet, the word in 


| Sect. 210. 


BY T in the county 
of Kent, where 
lands and tenements 
are holden in gavel- 
kinde, there, where b 
the cuſtome and u 
out of minde of man 


Sect. 210, 


anſwer is, that, though it may 
be ſo in a particular caſe upon 
ſuch a ſpecial reſervation of 
ſuch a upon a gift of 
land, yet to claime ſuch a fine, 
by a generall cuſtome within 
the mannor, is ſt the 
freedome of a freeman, that is 
not bound thereunto by par- 
ticular tenure. But a cuſ- 
tome may be within 
a mannor 1 t every 
tenant (albeit his perſon be 
free) that holdeth in bondage 
or by native tenure, the free- 
hold being in the lord, ſhall 
pay to the lord, for the mari- 
age of his daughter without 
licence, a fine: and it is call- 
ed marchet, as it were a chete 
or fine for marriage (2). And 
here Littleton ſaith, that none 
ought to pay ſuch fines, but 
baſe tenure. 
ge. Villeines uſe to 


140 


10143. E. 3. 5. 14. H. 6. 25. 


EN [e] le county f. I vide L'etatute de Conſuetu- 


de Kent. 
MN 
ands at this o 
the 1 of vellinde of 
common right, ſaving in Kent 
onely, But yet in divers 
— of England, within 
ivers mannors and ſeip- 


the iſſues male ought i gy the like cuſtom is 1n 


equally to inherite, this 
cuſtome 1s allowable ; 
becauſe it ſtandeth 
with ſome reaſon, for 
every ſonne is as 
great a gentleman as 
the eldeſt ſonne is, and 
perchance will grow 


rce. 

En gavelkinde. That 
is, gave all linde: for this 
cuſtome giveth to all the 
ſonnes alike (4). a 

Les fits males in- 
heriter. And this is the 
enerall cuſtome extending 
to ſonnes. But yet (g] by 
cuſtome, when one brother 


dieth without iſſue, all the 
other 


For that 8 12. 
of * AC. pl. 13. 8. E. 3. 42. b. 


i, ann. 21. E. 1, 
3. E. 3. 21. 38. 23. 


Poſt. 175. b.) 
tf Vide Mirror cap. 1. ſe, 3. 


Del 23. AT, pl. 21.4 


„ Gloſſ. and the 


Appendix to Robinſon on Gavelkind p. N The caſe, cited by lord Coke from the book of Aſſiſes, conſiſts of various articles 


enquired of by a jury in the court of King's 
atronage, laking from them certain yearly fees, by 
in treating of unlawful aſſemblies, deſcribes the offence of che vage from the 
inquirable. Lamb. Eirenarch. ed. 1602. p. 163.—(4) This was the common 
tenanced by Mr. Lambard, in the explication of words prefixed to his Anglo $2 
Terra ex Scripto, But the latter afterwards inclined to a more probable derivation, 
lo gave/kind imported land of ſuch a kind as to yield rent. Lamb, Perambulat. of Kent, ec 
the ſame idea, and expatiates to ſupport it. Somn. Gavelk. iſt. edit. 3. It is rather ſurpriſing, that lord J 
alike derivation, as elſewhere he deſcribes gavel or gabel to fignify rent. Poſt, 142. a,—Sce further to this 


Gavelk. 1, 


gift, rent, or in the name of ch 


o Saxon laws. Lamb. 


, to maintain them in a 
Book of Aſſiſes, and takes notice of it as {ill 
mology, when lord Coke wrote ; and it was coun- 


nch ; and the ſeventeenth of theſe relates to thoſe, who receive perſons under their 


or right. Lambard, 


de Priſc. Anglor. Leg. voc. 


conjecturing that gavel ſignified rent, and 
45 1596. p. 529, Mr. Somner 


purſues 
Coke did not hit upo.. 
point Robinſ. on 
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Lib. 2. Cap. 11. Of Villenage. Sect. 211. 


(x. Ro. Abr. 6:4) he 3 may inherit (1). & per caſe a pluis to greater honour and 
efcun fitz eſt graunde honor & va- valour, if he hath 
auxy grand gentlehome _— 
xy 7 1 lour creſſera, fil avoit thing by his anceſtors 
_ we np — rien per ces anceſters, or otherwiſe peradven. 
bl _ 
and armes is of the nature o auterment perad- ture he would not en. 


of gavelkinde ; for they de- venture il ne puiſſoi 
ſcend to all the ſonnes, every 7 45 z creafe ſo much, &c, 


ſonne being a gentleman tielment creſſer, Ec. 

alike. Which gentry and armes do not deſcend to all the brethren alone, but to all their 
poſterity. But yet jure primagenituræ, the eldeſt ſhall beare, as a badge of his birthright, his 
tather's armes without any ditference ; for that, as Littleton faith, ſectione 5. he is more rtl 
of blood ; but all the younger brethren ſhall give ſeveral differences, & additio provat ae! 


[+] Forteſeue cap. 40. tem, and [Y] hereditas inter maſculos jure civile eſt dividenda. 
Ou auterment peradventure il ne puiſſoit tielment creſſer. The teaſn af 
this is rendered by the poet. 
Horace. Haud facile emergunt, quorum wirtutibus obſtat 
Res anguſia domi. — 


37. H. 8. ca. 3. V. 18. H. 6. But now by the ſtatute of 31. H. 8. a great part of Kent is made deſcendable to the eldeg 
cap. 1. (1. Sid, 336.) ſonne, according to the courſe of the common law (2); for that, by the meanes of that cuſ- 
tome, divers ancient and great families after a few deſcents came to very little or nothing, 


In plures quoties rivos deducitur amnis, 


Fit minor, ac unda deficiente, perit. 


Sect. 211. 
Vide Seft, 165. E R cuſtome ap- TTEM, bn fer A LSO where by the 
P pel burgh Engliſb. 1 cuſtome appel A cuſtome called 


Of this cuſtome Littleton ; a . . . 
hath ſpoken before in the Burgh Engliſh en af- Burrough Engliſh in 


chapter of Burgage. And in C17 burgh, le fits pu- ſome burrough, the 

our bookes there is a ſpecial iſue inlieritera touts yongeſt ſon ſhall inhe- 
[5] 32. E. 3. tit, Age 81. kind of Borough Enyliſh [7] ; Tor t S 1 

as, it ſhall deſcend to the von- Le enements, Sc. Ceo rit all the tenements, 


Ee if he be not of the cuſtome eſtoit ove 4ſ½ &c. this cuſtome allo 


alfe blood, and it he be, then . : . 5 
n e cun certaine reaſon; ſtands with ſome cer 


[#] Mich. 10. Ja. Eliot's eaſe in [4] Within the mannor of pur Ceo que le fits pu- taine reaſon 3 becauſe 


riefe de faux Judgement, B. in the county of Berke, ; . 
there is ſuch a cuſtome, that fue 2 / 7 auli Pere & that the yonger ſonne 


if a man have divers daugh- mere, per cauſe de ſon (if he lacke father and 


2 _, ye juventute poit le pluis mother) becauſe of his 
e eldeſt daughter ſhall on . g 
inherit; and if he have no Meint de Fouts ſes yong age, may leaſt of 


daughters, bur ſiſters, the el- Freres luy meſine ai- all his brethren helpe 


deſt ſiſter by the cuſtome ſhail . 
inherit, and ſometime the der, Gc. himſelfe, &c. 


yongeſt. And divers other cuſtomes there be in like caſes. And herewith agreeth Britton, who 

{ / ] Brit. 287. b. ſaith, (0 de terres des ancienes demeynes ſoit uſe ſolonque le antient uſage del lien, dount cn * 
lieu le tient len ' op uſage, que le heritage ſoit departable entre touts les enfants freres & fores, & cu 
aſcun lieu que le eigne avera tout, & en aſcun lieu que le puiſue frere avera tout. 


Pur cauſe de ſon zuventute poit le pluis meins de touts ſes freres luy 


meſme aider, &c. Hereby (&c.) are implyed thoſe cauſes wherefore a youth is leſſe able 
to ayd himſelfe, &c. which the poet briefely and pithily expreſſeth thus: PO 5 
; mers 


(1) This extenfion of the cuſtom of gavelkind, to collaterals, prevails univerſally in Kent. See Robin, on Gavelk. 92.— 
(2) There are fix other ſtatutes tor diſgavelling particular lands in Kent, beſides the 31. Hen. 8. though that is the only ſtatute in 

rint. They are mentioned in Mr. Robinſon's book on Gavelkind, and the learned writer is very full in his explanation 
as well of them, as of the 31. H. 8. eſpecially obſerving, that they are conſtrued to alter only the partible quality of the 
cuſlomary deſcent to males, which agrees with lord Coke's manner of mentioning the 31. H. 8. See Robin. on Gavelk. p. 75- 
—(4) The reader will find the chief inſtances of ſpecial kinds of Borough-Engliſh brought together in Mr, Robinſon's Bouk 
on Gavelkind. See Append. p. 6. 


Of Villenage. 
Imberbis juvenis, tandem cuſlode remoto, 
Gaudet equis, canibuſqne, & aprici gramine camei, 
Cereus in vitium flccti, monitoribus aſper, 
Lilium pane) ab prodigus æris, | 
Sublimis, cupiduſque, & amata relinquere perniæ. 


Lib. 2. Sect. 


And againe, no living creature more inſirme than man: 


Nil homi ne infirm um tellus animalia nutrit 
Inter cunfta magis.—— 


ES / home 
voile preſeri- 
ber, que, ft aſcuns a- 
ders fueront ſur les 
demeſnes de ſon man- 
nor ld dammage fea- 
ſants, que le ſerg- 
nior del mannor pur 
le temps efleant ad 
uſe eur de diſtreyner, 
& le diſtreſſe retainer 
tangue fine fuit fait 
a luy pur le dammage 
a la volunt, ceſt pre- 
ſeription eſt void; pur 
ceo que il eft encoun- 
ter reaſon, que, ſi tort 
eit fait a un home, 
que il de ceo ſerroit ſon 
judge demeſne ; car 
per tiel voy, vil avoit 
dammages forſque al 
value q un mail, il pu- 
1/ſoit afſeſſer & aver 
pur ceo C. l. que ſer- 
roit encounter reaſon. 
Et 1/fint tiel preſcrip- 
tion, ou aſeun autre 
preſcription uſe, ſi ceo 
fort encounter reaſon, 
ceo ne doit (1) re 
allow devant judges ; 
quia malus uſus abo- 
lendus eſt (2). 


Sect. 212. 


UT if a man will 

preſcribe, that, if 
any cattle were upon 
the demeanes of the 
mannor there doing 
damage, that the lord 
of the mannor for the 
time being hath uſed 
to diſtreine them, and 
the diſtreſſe to retaine 
till fine were made to 
him for the damages 
at his will, this pre- 
ſcription is voyd; be- 
cauſe it is againſt rea- 
ſon, that if wrong be 
done any man, that he 
thereof ſhould be his 
own judge; for by ſuch 
way, if he had damma- 
ges but to the value of 
an halfpeny, he might 
aſſeſſe and have there - 
fore C. li. which 
ſhould be againſt rea- 
ſon. And ſo ſuch pre- 
ſcription, or any o- 
ther preſeription uſed, 
if it be againſt reaſon, 
this ought not, nor 
will not bee allowed 
before judges; quia 
malus uſus abolendus 
eſt. 


(1) Inſtead of doit it is vet in I. & VI. Roh. & P. 
(2) Se. 174. is placed here in L. & NI. as we have formerly noticed, Seer17. b. note 2, 
(3) See 14. Vin. Abr. 573. 4- Com. Dig. 6. 
\ (4) See Dav. Rep. 32. & 7. Vin. Abr. 180. 185. - . 
( Acc. 4. Inſt. 458. So much of the Liifh fatutes of 40. F. 3. as relates to aboliſhing the Brehon law, is in Dav. on Ire- 
hnd, fol. ed. 268. The other heads of theſe ſtatutes are alſo given in the ſame book p. 44. What were the molt exceptionable 
parts of the Brchon law, vr Iriſh cuſtoms, are explained ibid. 36. in Spenſ. Irel. 1it, ed. 4. and Ware's Antiq. of Ireland. Har- 


11s's ed. 69. 


4 D 


ST encounter rea- 

— ſon, que ſi tort ſoit 
fait a un home, que il 
de ceo ſerra ſon judge 


demeſne. For it is a max-,, p , . 
ime in law, aliquis non debet 3 24. 3. U. 
eſſe judex in propria cauſa. * 3.H 4. 8. 
And therefore a fine, levied 9: b. 
before the baylifes of Salop, I + FF 4: corom rege Salop. 
was reverſed ; becauſe one le 7 r 
the bailites was partie to the * 
fine, quia non poteft c judex 
& pars (3). 

Malus uſus abo- 


lendus eſt: and every 
uſe is evill, that is (as our 
author ſaith) againſt reaſon, 
quia in conſuctudinibus non dliu- 
turnitas temporis, ſed ſoliditas 
rationis eft confideranda (4). 

And by this rule cited by ,, 40. E. 3. at Kilkenny, 
our author, at the parliament 
holden at Kilkenny in Ire- 
land, Lionel Duke of Cla- 
rence being then lieutenant 
ot that realme, the Iriſh 
cuſtoms called there the Bre- 
hon law, (tor that the Iriſh The Breton law. 
call their judges Brehons) 
was wholly aboliſhed; for 
that (as the parliament ſayd) 
it was no law, but a lewd 
cuſtome, & malus uſus abo- Vide fe, 265. 
lendus c (5). 

But our ſtudent muſt 
know, that king John, in 
the tweltth yeare of his 
raign went into Ireland, and 
there, by the advice of grave 
and learned men in the laws 
whom he carricth with him, 
by parhament de communt 
omni de Hibernia conſenſi, 
ordained and eſtabliſhed, that 
Ireland thould be governed by 


the 


H. 


(5. co 84) 


(Vaugb. 293+) 


— 3 —— * 


_ 
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Lib. 2. Cap. 12. Of Rents. Sect. 213. 


the lawes of England (1), which of many of the Iriſhmen, according to their owne deſire 
was joy fully accepted and obeyed, and ot many the ſame was ſoone after abſolutely refuſed. 
Rot. Pat. 11. H. 3. 7, Co. 22. b. preferring their Brehon law before the juſt and honourable lawes of England. Rex, Sc, bs. 
Calvin's caſe. nibus, militibus, & omnibus libere tenentibus ſalutem. Satis, ut credimus, vgſira audi vit diſcretio 
quod quando bone memoria Fohannes quondam rex Anglie, pater nofter venit in Hyberniam, ite 
duxit ſecum viros diſeretos & leg peritos, quorum communi confilio, & ad inflantiam Hybernen- 
ſium, flatuit & pracepit leges Anglicanas in Hybernia, ita quod leges caſclem in ſcripturas redaclas 
reliquit ſub figillo ſuo ad Scaccarium Dublin. 
Rot. Patent 18. H. 3. M. 27. hex — baronibus, militibus, & liberis hominibus & omnibus aliis de terra Hibern;e 
N. 21. ſalutem. Quia manifeſts efſe dinoſcitur contra coronam & dignitatom noſtram & conſuetudine; & 
leges regni naſiri Anglia, quas bona memoriæ dominus Jobannes rex pater nofler, de commun 
omnium de Hybernia conſenſu, teneri ſtatuit in terra illa, quod flacita teneantur in curia Chri/. 
tianitatis de advocationibus ecclefiarum & copellaram, wel de laico frodo, vel de catallis, que non ſunt 
de teſtamento, vel matrimonio : vobis mandamus, prohibentes quatenus hujuſmodi placita in curiz 
Chriftianitatis nullatenus ſequi præſumatis in manifeſium dignitatis & corone noſtr.e præjudicinm, 
ſeitari pro certo, quod fi feceritis, dedimus in mandatis a ficiario noſixo Hyberuiæ, flatuta cure 
noftre in Anglia contra tranſgreſſiones hujus mandati noftri cum juſticia procedat, & quod 10 fru 
eft-exequatur. In cujns, Sc. tefte rege apud Winchcomb, 28 die Oftobris, anno regni vi 18, 
Et mandatum eft juſticio Hybernice, per literas cauſas, quod pradittas literas patente: publict dg 
teneri faciat. | 
Rot, Patent 30. H. 3. R — Ec. pro communi utilitate terræ Hyberniæ, & pro unitate terrarum, proviſum oft, quod 
omnes leges & conſuetudines, que in regno Angliæ tenentur, in Hibernia teneantur, & eadem terra 
eiſdem legibus ſubjaceat, ac per eaſdem regatur, ficat Johannes rex, cum illic efſet, ſtatuit & firmiter 
mandavit. Ideo wolumns, quod omnia brevia de communi jure, quæ currunt in Anglia, fimilite! us. 
rant in Hybernia ſub novo figillo regis. In cujus, Ec. teſte me ipſo apud Woedſtocke, Wherein it 
® Tri. 13. E. 1. coram rege in is to be obſerved, that union of lawes is the beſt meanes for the unity ot countries. U4z 
Theſaur. in longo placito. & cadem lex eſe debet tam in regno Anglia quam Hyberniæ. Im] Terra Hybernie inter ſe halt 
m] 1 2 1. 10 Stel parliamentum & omnimodas curias prout in Anglia, & per idem parliamentum facit Ages O mutat 
r leges, Q illi de eadem terra non olli gantur per ſtatuta in Anglia, quia lui non habent milites parl.a- 
menti (2). L 
Dy ah act of parliament (called Poyning's law) holden in Ireland in the tenth yeare of 
Heury the ſeventh, it is enacted, that all ſtatutes, made in this realme of England betore 
that time, ſhould be of force and be put in uſe within the realme of Ireland (3) ; which 
(though it be by way of digreſſion) is not unneceflary for our ſtudent to know. But now let us 
heare our author (4). 


— —_—._._._——_ EE. » 
GE — 


CHAP. 12. Of Rents. Sect. 213. 


rents into foure kindes 


charge, rent diſireynable of cęllaſcavoir, rent ſer- that is to ſay, rent ſer- 


common night, (whereof vice, rent charge, vice, rent charge, and 


chapter) and rent ſecke. & rent ecke. Rent rent ſecke. Rent ſer- 
Rent. In Latine red- ſervice eſt, Pou le te- vice is, where the tenant 


[4] Fleta b. 3. es. 14. Putten 44, (a) by ſome dci, nant tient ſa terre holdeth his land of his 
c. 41. Mirror ca. 2, ſet. 16. à redeundo, |" retroit, & 


Pl. Cem. 132. b. wotannis redit, * And o- de fon ſeignior per lord by fealtie and 
* 10. Co. 127: Clun'ucale, thers ſay it is derived of vc. fealty & certaine certaine rent, or by ho- 


e "od "or rent, ou per homage mage fealty and cer- 
the land, and is not due till fealtie & certam taine rent, or by 0- 
or receets cute os Tenty on per autres ther ſervices and cer- 

[5] PI. Com. 138. 139. Ke. in ſulwendo, or reſervando inde, ſer Vice & Certaine taine rent. And if rent 


ing' & B &i ; ſe. . — © _ * . . | 
. C. j 0 dhe lite, [5]uas much to pong, Ee f rent ſervice ſervice at any day, that 
ſoit 
ti The continuation of the note on the orig in of feuds, leſt unſiniſbed in fol. 71. a. and intended te have bern inſerted here, is furl lte 
poſfiponed to the end of the work. See poſi. fel. 395. a. 

(1) Some think, that the laws of England were introduced into Ireland before this charter of John by his father Henry the 
ſecond. This opinion is ſtrongly enforced by the teſtimony of an hiſtorian of the reign of Henry the third; tor Matth. Paris 
writes, that rex Henricus, anteguam ex Hiberma vediret, aud Li/jmore comciilum congregavwit, ubileges Aueliæ ſunt ab ommibus ge- 
tanter receptæ, &, juratorid cautione prefiita, confir mate. Mo\yn, Cale ot Irel. Lond. ed. of 20. p. 24. & Nlatth. Par. ad ann. 1172. 
vit. H. 2. ibid. cit, The other authoritzes to eltabliſh the ſame fact age weil collected by Mr. Harris in his edition ot. Ware's 
Antiquities of Ireland. See p. 78. See further 1. Lel. Hitt, Irel. 78. & Vaugh. 293. 


For the remainder of the netes te tl H of fel, 141. fee et. l. 143, a. 


8* ME have divided ROYS maners FT\HREE manner of 


Lib. 2. Of Rents. Sect. 213. 142 


7 , i ht to ſay as the tenant or leſſee ſhall 
Jon - aſcun 9k Br be payed, ſhall pay ſo much out of the 


doit eftr e Hay, ade- be behinde, the lord profits of the lands; for red- 
rere, le ſeignior poit may diſtraine for that «ere nibil alind ef, quam accep- 


4 . tum,autaliquam partem ejuſdem 
diftrainer pur ceo de of common right. We 
common droit. retro dare, and hereof com- 


meth redditus for a rent. 
Here note for the better underſtanding of ancient records, ſtatutes, charters, &c. gabel, or nomeſday. 
ablum, gabellum, gabellettum, galbellettum, and gavillettum, doe fignifie a rent (1), cuſ- Statutum de gaviletto anno 10. 
rome, uy, or ſervice, yeelded or done to the king or any other lord; as Wallingford con- E. 2. 
tinet 276 hagas i. e. domos reddentes ꝙ libras de gablo i. de redditu. And Oxford, hc urbs reddebat 1 7 * Poſt. 144. 2. Ro. 
105 theolonio et gablo regi 20. /. & fextarios mellis, comiti Alpharo 10 libras, And this is the 


gall ſignification thereof (2), 


Kent fe vice. It is called a rent ſervice, becauſe it hath ſome corporall ſervice inci- - 
dent unto it, which at the leaſt is fealty, as here it appeareth. f 


Sa terre. ſe] A rent ſervice cannot be reſerved ont of any inheritance but ſuch as vide (ef, 213. (Ante 47. a.) 
is manurable, whereinto the lord may enter and take a diſtreſſe, as in lands and tenements, Ic] 44. E. 3. 45- 86. Co. 4. 
rererlions, remainders, and as ſome hare ſaid, out of the herbage of lands, and regularly Seignior Mountjoye's cate g. Aft 
not out of any inheritances incorporeall, or that lye in grant. [4] By act of law one (+ 3%: “Bod ae. bi. 7677 
rent or ſervice may iſſue out of another, as if A, before the ſtatute of guia emptores terrarum 139. * ; 
had given lands to B, to hold to him by fealty and ten ſhillings rent, and B had made a feoff- [4] z. H. 6. 21 5. H. 7. 36. 
ment in fee to C, &c. whereby there was a meſnalty created, in this caſe C ſhould hold of B, 21. H. 7. 39. 1. H 4. 82. 10. H. 
either by the ſame ſervices the law created, or ſuch as he ſpecially reſerved, and B did by b. 111. 6 &. 3. Ut, g 40s 
operation of law hold thoſe ſervices of A by fealty and ten ſhillings rent, that is to ſay, rent: 
and ſervice out of rent and ſervice ; and if the rent be behinde, the lord paramount may diſ- 
traine upon the land for his rent, for both meſnalty and ſeigniory doe ifſue out of the land, 
the meſnalty immediately, and the ſeigniory mediately, which is worthy of due conſideration 
and obſervation, 


Certaine rent. e] For the rent muſt be certaine, or which may bee reduced to a fe Britton fol. 100. 3. 
certainty, for id certum eff, quod certum reddi poteſf, [V] Continctur carta reddendo inde antua- (Ante g6. 3.) 
tim ad tales terminos, vel faciendo inde talia ſerwitia, wel tales conſuctudines, que omnia debent ct II Fieta lib. 3. ca. 14, 
certa & in carta expreſſa c. But of this I have ſpoken ſect. 136. And the rent may as well (Ante g1. b.) 
be in delivery of hens, capons, roſes, ſpurres, bowes, ſhafts, horſes, hawkes, pepper, 
comine, wheat, or other profit that lyeth in render, office, attendance, and ſuch like, as in 
payment of money. [ g] But a man upon his teoftment or conveyance cannot reſerve to him Ig] 38. H. 6. 38. a. 
parcell of the annuall profits themſelves, as to reſerve the veſture or herbage of the land or (Ante 47. 4. 4- b. 
the like (3) ; for that ſhould be repugnant to the grant, non debet enim effe reſervatio de f roficuis 
ipfis, quia ea conceduntur, ſed de redditu novo extra proficua. 


Poet diſtreiner pur ceo. For where there is fealty, &c. incident to the rent, there 
is a diſtreſſe incident alfo thereunto. [5] But it is to be underſtood, that for a rent or ſervice, [] Mirror ca. 2. ſeck. 16. 10. 
the lord cannot diſtreine in the night, but in the day time; and fo it is of a rent charge. But by Avowry 137. 11. H. 3. f. 
tor dammage feaſaunt one may * in the night, otherwiſe it may bee the beaſts will be 
gone before he can take them, 
2. H. 4. cr, 


De common droit. Of common right, [i] that is, by the common law fo called; [i] W. f. ca. 1. 2. - 
becauſe the common law is the beſt and moſt common birth-right, that the ſubject hath for 7: H- 4. Cn. 1. 4. H. 8. ca. 8. 
the ſateguard and defence, not onely of goods, lands and revenues, but of his wife and chil- 
dren, his body, fame, and life alſo. So as the meaning of Littleton in this particular caſe is, 
that the lord may diſtreine for this rent of common right, that is, by the common law, with- 
out any particular reſervation or proviſion of the r And it is to be obſerved, that the com- 
mon law of England ſometime is called right, ſometime common right, and ſometime 
communis juſtitia, In the grand charter the common law is called right. Rectum nulli ven- 
demus ; mulli negabimus aut differemus juſlitiam wel rectum. In the ſtatute of W. 1. c. 1. 
it is called common droit. En primes wort le roy, & commande, que le peace de ſ. cſgliſe 
& de la terre ſoit bien garde & maintaine en touts points, & que common droit ſoit fait a touts, 
auxibien aux riches, ſauns regard de nulluy ; which agreeth with the ancient law in the 
time of king Edgar. Porro autem has populo, quas ſervet, proponimus leges, Primum publici Lamb. fo. 78. inter Leges Regis 
Juris beneficio quiſquam fruitor, idgue ex aquo if bono, ſive is dives five inops fuerit jus Edgati, Fleta lid. 1. c. 29. 
redditor. And Flera ſaith, Item quod pax eccleſiæ et terre inviolabiliter obſervetur, & quod com- 
munis j aſtitia fingulis pariter ar. And all the commiſſions and charters for execution of 
Juſtice are, fafuri quod ad juſtitiam 2 ſecundum legem & conſuetudinem Anglia. So as in 
truth juſtice is the — of the law, for the law bringeth her forth. And in this ow 
ing 


(1) See Acc. ante 140. a. note 4. i 3 
(2) But though in old deeds gavelet may often ſignify rent, and this uſe of the word may beſt agree with its origin, 


yet it is not the only legal ſignification. On the contrary, the word is now moſt uſually applied to a remedy or proceſs, 
peculiar in denomination to Kent and London, by which the lord of the fee, when his tenant is in arrear for rent or 
ſervice, may force him to pay the arrears and damages, by ſeizing the land and holding it till payment. In Kent this remedy 
is founded on immemorial uſage z Mr. Robinſon learnedly deducing it as well from the general law of fiefs, as from the practice 
ot our Anglo-Saxon anceſtors ; and the paſſages cited by another eminent writer, in treating of forfeiture by ceſer, tending to 
the ſame point. Robinſ. on Gavelk. 243. Wright's Ten. 197. The gawele!, thus prevailing by the cuſtom of Kent, may be uſed 
whether there is a ſufficient diſtreſs on the land or not, but is reftrifted to gavelkind tenure. Robinſ. on Gavelk. 243, To 
London a writ of the ſame denomination was given for rent-ſervice generally 1 10. of Edward the ſecond, which is there · 
fore called the ſtatute of gavelet, But by the words of the ſtatute this latter gavelet only lies, where the lord cannot obtain pay- 
ment by diſtreſs. From this account of the gavelet in Kent and London, it appears that Sir Henry Spelman was well juſtified, 
when, after giving the etymon of gavelet, wi deſcribing it ſometimes to ſigniſy the tenure of gavellind, he adds, gaveletum juris - 
ctiam proceſſus eſ huic dicatus tenure, caſu quo tenen redditus & ſervitia ultra modum ſubducit ; quod & Londonienfibus ceditur flatuto an. 
10. Edwardi 2. de gaveleto. Spelm. Gloſſ. voc. Gaveletum. We take notice of this paſſage from Spelman, becauſe the learned 
and ingenious obſerver on our ancient ſtatutes, ſeems to have miſunderſtood the gavelet thus deſcribed, for though the word 
originally imported rent, yet our explanation ſhews, that it alſo means @ proceſs for the recovery of rent, technically called gavelet 
both in Kent and London, See Barr. on Ant, Stat. ad. ed. 149.—Beſides the two remedies thus called gawelet, there is another 
very ſimilar one for rents-ſervice in all parts of the kingdom; and this is the writ of ceſa vit, which is regulated by, if it did 
not wholly originate from the ſtatutes of Glouceſter and Weſtminſter the ſecond. 6. E. 1. c. 4. 13. E. 1. ft. 1. C. 21, 41. But lord 
Coke, in his comment on the ſtatute of Glouceſter, mentions his having read the record of the proceedings on a cefſavit 
an 
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Lib. 2 Cap. 12. Of Rents. Sect. 214. 215. 


Vide ſect. 214. 216, 226. 252. being largely taken, as well the ſtatutes and cuſtomes of the realme, as that which is properly 
331. the common law, is included within common droit. Littleton in this his treatiſe na:neth com. 
mon droit ſixe times. 


Sect. 214. 
{nay Poſt, 225. b.) S AUNS fait. 2 T % home voyloit ND if a man will 


For it is a rule in doner terres ou te- ive land 
law, that a rent ſer- 8 S Or teng- 


vice may be reſerved nements a un auter en ments to another m the 
without deed. taile, rendant a luy taile, yeelding to him 
Vide ſect. 131. 132, En meſme le certain rent per an (1), certaine rent by the yeare, 


manner, fi leaſe il de common droit poit hee of common right 
fort fait, &c. For diſtreiner pur le rent may diftraine for the 
mn rents ſervices, gderere, coment gue tiel rent behind, though that 
auſe fealty is inci- 4g « . ; 
dent to theſe rents; for done fuit fait ſans fait; ſuch gift was made with- 
— hath bin d, pur ceo que tiel rent out deed; becauſe that 
years ſhall doe fealty, &/# rent ſervice. En ſuch rent is rent ſervice. 
And if a_man make » meſme le maner eſt, ff In the ſame manner it is, 
„ retervin . . . 
a rent, the leffee ſhall Leas ſoit fait a un home if a leaſe be made to a 


not doe fealty, and yet pur terme de vie, ou man for life, or the life 


the leffor ſhall diſtreine d guter vie (2), rendant of another, rendring to 
mon right. al leſſor certaine rent, the leſſor certaine rent, 


Rendant com. 94 pur terme de ans or for tearme of yeares 
meth of the word red. rendant certaine rent. rendring rent. 


do, i. rem pro re dare, and ſignificth yeelding or repaying ; but of this I hive ſpoken before 
in this chapter, Sect. 213. 


Sect. 215. 


(Ante 22, b. Plowd, 151.3. 162. FO FOerfionhs Rewerfio ES en til cas, UT in ſuch caſe, 
a. Cro. Cha, 40. 548. 2. Ro. commeth of the La- 


Abr, 60.) 3 f 8 home ſur where a man upon 
ith» — pact. tiel done ou leaſe voile ſuch a gift or leaſe 


and therefore rewerfo ter- reſerver à luy rent will reſerve to him a 
ra oft tanquam terra re- . . . a . 5 i 
. ſervice, il covient, que rent ſervice, it behov 


yori, fie heredibus ſuis, poſt le reverſion de les ter- eth, that the reverſion 


donum finitum, fc. as in the fl . 
Kater aller Lacdetes berg bah vet. & tenements ſoit of the lands and te 


put. en le donor on leſſor. nements be in the do- 
(Ante 47, 3.) | 1! covient, que le Car ſi home voile faire nor or leſſor. For if a 


reverſion &c. ſoit en ſeaſſement en fee, ou man will make a feot- 
le donor ou leſſor &c. voile doner terres en ment in fee, or will 


This is not to be underſtood /gile, le remainder give lands in taile, the 
only of a reverſion immediate- 


ly expectant upon the gift or ouſtre en fee Jample remainder over in fee 


_ For if aman mon th a ſans fait, reſervant ſimple without decd, 
git in tayle, the remainder in 5 . . o 
n luy certaine rent, reſerving to him a cer 


keepe the reverſion in him- iel reſervation eſt taine rent, this reſer- 
ſelte, this is a rent ſervice. void; pur ceo que nul vation is void; for that 

Ręſervant. Reſer- rever/ion remaine en no reverſion remaines 
vey commeth. of the Latine |, 1 nor, & ticl tenant in the donor, and ſuch 


tient 


(1) Per an not in L. & M. or Roh. but in P. & Red. 
(2) Ou Cauter vie not in L. & M. or Roh. but in P. & Red. 


in the reign of king John. 2. Inſt, 295. Vet this ſeems ſtrange, becauſe, in the reign of this prince, the lord of the fee had a 
much more eaſy way of recovering his tenant's land for default of ſervice, than by a ceſavit in the court of the king ; namely, 
a diſtreſs of the land by a proceſs of ſeiſure in his own court. The latter mode continued till the 52. of Hen. 3. took it away, by 
erg diſtreſs of the freehold except by the king's writ, and ſo leaving the tenant's chattels as the only ſubject for the lord's 
diſtreſs, It was this alteration of the old law, which, as we apprehend, gave occaſion to introducing the ceſavit by the ſtatutes 
of Glouceſter and Weſtminſter ; nor at the utmoſt can we account for an earlier uſe of the ceſ@vit than the 32 of Hen. 3. Perhaps, 
therefore, lord Coke's caſe of king John was nothing more than a proceſs of ceſer in the lord's court, and he might only call 
it a cefſavit by reaſon of the reſemblance, between the proceedings on the writ of cefſavit in the king's court and thoſe: on the 
procels of cefſavit in the court of the lord,—Theſe remedies of gavelet and ceſavit are now fallen wholly into diſuſe, Mr. Lam- - 
bard not remembering an inſtance of reſorting to the cuſtomary gavelet of Kent in his time, and the caſes in our books on both 
the gawelcts and the ceſawit being all of ancient date; from which it may be preſumed, that diſtreſs of the tenant's goods is now 
uſually a very ſuſſicient, or at lealt a preferable remedy. Lamb. Perambulat. ed. 1596. p. 554. Nor whilft the others continued 
in uſe, were they applicable, except when the tenure was in fee. Booth on Real AR. 133. But in imitation of them, it hath 
long been the pradtice to reſerve a power of re-entry for nonpayment of rent on granting leaſes for lives or years; and the legiſ- 
lature have alſo interpoſed againſt lefſees, as well to obviate the difficulty from the niceties of an entry for forfeiture at common 
law, by enabling landlords to recover poſſeſſion by ejectment in a ſpecial manner, as to qualify and prevent an abuſe of the 
tenant's remedy of injunction in equity. 4. Geo. 2. c. 28. Further, on a like principle of convenience, a ſummary juriſdiction 
is given to juſtices of the peace, enabling them to reſtore the poſſeſſion to the landlord, where the tenant deſerts the premiſes in 


leaſe, without leaving a ſufficient diſtreis. 11. G. 2. c. 19. See further as to the t and other remedies for ſubſtraction of 
ſervices, 3. Blackſt. Comm. 8. ed. 230. 


(3) See Bro. Abr. Reſervation 46. Dr. & Stud. Dial, 2, c. 22, 


Of Rents. 


tenant holds his land 
immediately of the 


lord, of whom his 
donor held, &c. 


Lib. 2. 


tient la terre immed!- 
atment de le ſeignior, 
de que ſon donor te- 
noit, Cc. 


Seck. 216. 


word rſervo, that is, to pro- 
vide for ſtore ; as when a 
man departeth with his land, 
he reſerveth or provideth for 
himlelte a rent tor his owne 
livelihood, And ſometime it 


143 


hath the force of ſaving or excepting. 80 as (4) ſomctime it ſerveth to reſerve a new thing, 
piz, a rent, and (7) ſomctime to except part of the thing in H that is granted. (1) | 
And it is to be underitood, that in the caſe of the gitt in taile, leaſe for life or years, the 


6% 8. E. 4 48. 
26. Aſl. F. 86. (Ant. 47. a.) 
(% 35. H. 6. 34 


fealtie is an incident inſeparable to the reverſion, ſo as the donor or leſſor cannot grant the re- 
verſion over, and ſave to himſolfe the fealty or ſuch like ſervice, But the rent he may except; (Poſt, g17. a.) 
becauſe the rent, although it be incident to the reverſion, yet it is not infe arably incident, 
If a man maketh a gitt in taile without any reſervation, the donee ſhall hold of the donor by 
the lame ſervices that he held over. (-7) But otherwiſe it is of an eſtate for life or years ; for 
there it he reſerveth nothing, he ſhall have fealcy onely, which is an incident inſeparable to the 
reverſion, as hath bcen ſaid. 

Le remaindre ouftre en fee fimple ſans fait. Here it appeareth, that if a man 
maketh a gitt in tale, the remainder in (ee, without deed, (a) the remainder is good, and paſ- 
ſeth out ot the donor by the livery of ſeitin: and fo it is of a leaſe for life or yeares, the re- 
mainder over in tee ; tor the particular eſtate and the remainder, to many intents and purpoſes, 


(Ant. 23. 3.) 

{m) Liu. fo. 4. 

Old tenures 5. 

38. E. 3. 7. 33. H. 6. . 


(n) 40. E. g. 10. 10. E. 
12. E. 4.16. 16. E. 4. 
18. E. 4. 12. 18. H. 8. 


4 i. 
18 

| 4 
13. F. N. B. 81 H. 


7. 


make but one eſtate in judgement ot law. 


Vide ſed. 00. 


Remainder, in legall latine, is remancre, comming of the latin? word remaneo; for 
that (o) it is a remainder or remnant of an eſtate in lands or tenements, expectant upon a 
particular eſtate created together with the ſame at one time, as in the cafes here of Littleton 
85+ 44) 


appcareth. (2) 


FT ceo eft per force 

de le ſtatute de quia 
emptores terrarum. 
Car devaunt de dit eſ- 
tatute fs home feſoit un 
Jeoffement en joe ſimple, 
per fait ou ſans fait, 
rendant a luy & a ſes 
herres certaine rent, 
ceo uit rent ſervice, 
& pur ceo il puiſſoit 
diſtreine de common 
droit; & il fuit nul 
reſervation di aſcun 
rent ne daſcun ſervice, 
uncore le ferffee tenuſt 
del feoffor per autiel 
ſervice, que le feoffor 
tenuſt ouſter de ſon 
ſeigniar prochoine pa- 
ramonr. 


Seck. 216. 


AN this is by force 

of the ſtatute of 
quid emptores terra- 
rum. For before that 
ſtatute, if a man had 
made a feoffinent in 
fee ſimple, by deed or 
without deed, yeeld- 
ing to him and to his 
heires a certaine rent, 
this wasa rent ſervice, 
and for this hee might 
have diſtrained of 
common right; and if 
there were no reſerva- 
tion of any rent, nor 
of any ſervice, yet the 
feoffee held of the 
feoffor by the ſame 
ſervice, as the feoffor 
did hold over his lord 


next paramont. 


9 Ua emptores terra- 


un. 

Hereot is ſpoken before in 
the chapter ot 4 rankalnoigne, 
ſeftione 140. 

Per fait ou ſans fait, 


Se. For all rent ſervices 
may be reſerved without deed 
(as hath been ſaid) and as it 
appearcth here, 

And at the common law if 
a man had made a teoffment 
in tee by parol, he might upon 
that feoltinent have reſerved 
a rent to him and his heres ; 
becauſe it was a rent ſervice, 
and a tenure thereby ereated. 


Et S'il fuit nul re- 
ſervation,&c. le feoffee 
tenuſt del feaffor per au- 
tiels ſervices, Sc. This 
is evident, and agreeth with 
our bookes (*) thut in this 
caſe the law created the te- 
nure; wherein it is to bee ob- 
ſerved, how the law regardeth 
equity and equalitie without 
any proviſion or refervation 
of the party. 


Ifſce etenim lezes cupiant, ut jure reganture 


Sea. 


3. H. 
9. 11. H. 4 3 
38. E. 3. 36. 44. E. g. 8. 
(Ant. 49. b.) 


( 2. Co. 1. Cholmelies caſe. 
(Ant. 19. a. Plowd. 25. a. 


| (2. Inſt. goo. Ant. g8. b.) 


(Ant. 142. b) 


(Dy. 146. b. Ant. 23. 8.) 


(*) Britton fol. 100. 8. E. 3. 33 
25. E. 3. gard. 21.49 E. 3. 10. 
22. All. pl. 33. 7. H. 4. 14. 
23. E. 3. avowrie 253. 4 UI. 6. 
Liul. cap. taile Sect. 


(1) In a preceding note lord Coke aſſerts, that reſ-rvation is a/ways of a thing newly created out of the land demiſed. 


Ant. 47. a» 
granted. 


But here he is more qualified in expreſſion, and allows the word to be 
However, the former is the more technical uſe of the word; exception being 


ſometimes uſed to except part of the thing 
a more proper term than reſervation tor 


the latter purpoſe. The learning on this ſuhiett will be found under the title reſervation in Viner's Abridgment. 
(2) Sce Fearuc's ET, on Conting. Rem. 34. ed. p. 5. to 11. 


Continuation of notes to 141. 6. 


(2) From citing this paſſage of the year- book of Richard the Third, according to which Engliſh ſtatutes de not bindIreland, 
and from this manner of mentioning the ſame paſſage in his 12th report, one might infer, that lord Coke was of that opinion. 


12, Co. 111, 12+ 


named; and ſo he ſtates the rule to be in the 4th Inſtitute. 7. Co. Calvin's caſe 22. b. 4. Inſt. 350. 351. 


Bat in Calvin's caſe referring to the ſame ycar-book, he explains it to mean, where Ireland is not ſpecially 


Here alſo he cites the 


year book of 1. Hen. 3. which controuls the year-book of R 3. Lord Coke's explanation in Calvin's caſe evinces his ſenti- 
ments more ſtrongly ; becauſe Ircland, if confidered as quite diſtin in government from England, would have heen a more 
apt inftance to ſupport his doctrine in favor of the poſt-nati of Scotland. We do not, however, mean by this to offer any 
opinion on the controverſy about the political connection between England and Ireland. It is a ſubje&t of too much im- 
portance and delicacy, as well as of too much extent, to be diſcourſed of in a note. See 6. Geo. 1. c. f. 22. G. 3. c. 53- and 
23. G. 3. c. 28. The firſt of theſe ſtatutes aſſerts the legillative power of Great-Britain over Ireland, and alſo the appellant juriſdic- 
tion. By the twolatter both a:e annihilated. 

(3) Iriſh Rat, 10. H. 7. c. 22. ; N 

(4) The ſtatute for taking away military tenures leaves the tenure by villenage, as it was before; one of the proviſoes declaring, 


that the act ſhall not be conſtrued to alter or change any tenure by copy of court-roll, ar any ſferwices incident thereunto. 12. Cha. 2+ 


4 E 


chap.. 24+ . 7 


Lib. 2. 


Cap. 12. 


Britton fol. 100. Fleta lib. g. PER fait endent „ It 


ea. 14. Vide Sect. 370. 

Poſt. 229. a. 

(5: Co. 20. b. 2: Ro. Abr. 22. 
3 Leon. 16. 2+ Inſt. 672.) 


— 


(6)8 E. 4. 8. 11. H. 7. 22. 
35. H. 6. 34. 20. E. 4. 1g. 
17. E. g. 13. H. 4. 17. 
(2. Ro. Abr. 119.) 
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% Fleta lib. g. ca. 14- 
Britton fol. 100. 


{r) 12. E. e. ſcollments 8. 13. E. 2. 
Ail. 381. 

(Ant. 47. 3. 2. Ro. Abr. 447- 
Cro. Cha. 289.) 


(/) 35. H. 6. 36. 

(2. Ro Abr. 447- 125. Mo. 93 
168.) 

Old tenures. Britton cap. 66.164. 
F X. B. 210. Bract. 86. 


2 See poſt. lect. 341. 


middle of thoſe letters; an 


ten with the party's own hand. 


cannot be a deed indented 
unleſſe it bee actually indent- 
ed; for albeit the words of 
the deed be hc indentura, 
ec. yet if it be hot indented 
indeed, it is no indenture. 
But if the deed be indented, 
albeit the words of the deed 
be not hec indentura, yet it 
is an indenture. (3) 

And it is holden that (p) 
if a feoffment in fee be made 
by deed poll reſerving a 
rent, this reſervation is good; 
for when the feoffee accepts 
the decd and livery of the 
land, he agreeth to the rent, 
and the rent is reſerved by 
the words of the feoffor, and 
not by the grant of the teot- 
fee» But of this more here- 
after. In the mean time it 
is to be noted, that of anci- 
ent time a deed indented was 
called charta cyrographata ; 
(4) or charta communis, be- 
cauſe cach party had a purt. 
And a foul poll was called 
charta de una parte. (q) Chartæ 
autem de pura donatione ei 
ſimplici penss donatorium W 
ejus heredes debent remanere. 
Communes wero duplicari de- 
bent, ita quod quilibet habet 
partem ſuam; wel fi una fit 
tantùm, tunc in aqua manu 
communis amici utrinſque po- 
natur, ſalvo cuflodienda, dum 
enilibet partium neceſſe fuerit 
exhibendum. 

Reſervant a luy. 
(r) Note, it is a maxime in 
law, that the rent muſt be re- 
ſerved to him from whom the 
ftate of the land moreth, and 
not to a ſtranger. (/) But 
ſome doe hold, that otherwiſe 
it is in the caſe of the king. 


Et tel rent eſt rent 


charge. It is called a 
rent charge, becauſe the land 
for payment thereof is char- 
ged with a diſtreſſe. If it 
be to the whole value of the 
land, or to the fourth part ot 


Of Rents. 
8 ect. 2 1 7 @ 

HES 2 home, per 

fait endent, a cel 
jour fait tiel done en 
fee taile, (1) le remain- 
der ouſter en fee, ou 
leaſe a terme de vie, 
le remainder ouſter en 
fee; ou un feaffment 
en fee; & per meme 
Jendenture il reſerve 
a luy & a ſes heires un 
certaine rent, & que 
i le rent ſoit aderere, 
que bien lirroit a luy 
& a ſes beires a dis- 
tremer &c. tiel rent 
eft rent charge ; pur 
ceo que tiels terres 
ou tenements font 
charges ove titel diſ- 
treſſe per force de le 
Scripture tantſolement, 
nem de common 
droit. Et ſi tiel home, 


fur fait endent, re- 
ferva a luy & a 


ſes heires certain rent, 
fans aſcun tiel clauſe 


miſe en le fait, que 
il poit diftreiner, don- 
que tiel rent eſt rent 


fecke; pur ceo que 


it ne port vener de 
aver le rent, fi ceo 


fort deny, per meane 


de diſtreſſe S Veil ne 


uit unques en ciſi cas 


ſeiſie de le rent, il eff 


fans remedie, come ſer- 


ra dit apres. 


Sect. 217. 


BUT if a man, by 
deed indented, at 
this day maketh ſuch 
a gift in fee taile, the 
remainderover in fee; 
or a leaſe for life, the 
remainder over infee; 
or a feoffement in fee; 
and by the fame in- 
denture hee reſerveth 
to him and to his 
heires a certaine rent, 
and that if the rent 
be behind, it ſhall be 
lawfull for him and 
his heires to diſtreine, 
&c.l\ucharent isa rent 
charge; becauſe ſuch 
lands or tenements are 
charged with ſuch di- 
ſtreſſe by force of the 
writing only, and not 
of common right. 
And if ſuch a man, 
upon adeed indented, 
reſerve to him and to 
his heires a certaine 
rent, without any ſuch 
claufe put in the deed, 
that he may diſtreine, 
then ſuch rent is rent 
ſecke; for that hee 
cannot come to have 
the rent, if it be deni- 
ed, by way of diſtres; 
and if in this caſe hee 
were never ſeiſed of 
the rent, he is with- 
out remedie. as ſhall 
be ſaid hereafter. (2) 


the value, then the rent is called a fee farme. (5) Here Lirleton putteth his caſe, and fo did 


(i) ce rot in L. and NI. Roh. and Redm. 


he 


) The indenting or cutting in i deutium, which is uſually at the top, ever ſuppoſes two parts, being made in 
order that the parts when joined may be authenticated by the ſameneſs of the cutting. Sce as to the uſe and origin of 
indenting charters in England, Mad. Formular. Anglican. p. 28, 29. of the diſſertation prefixed, 

(4) Mr. Madox obje*ts to lord Coke's treating the chirographum as altogether the ſame thing with the ind-nture 3 becauſe 
anciently many chirographa were not indented, but cut in the rectilinear form. Mad. Formul. Anglic. Differt. p. 29. In fact, the 
name of chiregraph properly belonged to thoſe deeds, which were at firſt of two parts written on the ſame paper or perch- 
ment, with the word chirographum in capital letters between the two parts, and were afterwards divided by a cut through the 


thus whether the cutting was indented or in a ſtrait line, ſuch deeds were equally chirographa. 


bid. 28. 29. Cangii Gloſs. voce chirographa. Spelm. Glots. voce indentura. Mabill. de Re Diplomat. lib. 1. c. 2. Some indeed 
apply this explanation to the fngrapha, and only deſcribe the chirographa as deeds of one part, and fo called from being writ- 

Lyndw. tit. de offic. Archidiac. c. 1. in not. 
ſyngrapha and chirograpie are uſed promiſcuouſly ; and in the opinion of others, they are more commonly ſo applied. 1bid, 
& Mad. ubi fupra. Both the chirograph and the imdenture, then, uſually importing to be a deed of two parts, they are fo tar 
the ume; and we do not apprehend, that lord Coke meant to carry the reſemblance further. 


by Mr. Madox's obſervation, which ſeems to ſuppoſe, though too haſtily, that lord Coke had conſidered the chiragraph and 
the indenture as wholly the fame. 


But the fame perſons allow, that /ametimes 


Conſequently he is not affected 


(s) The. 


Lib. 2. 


Of Rents, 


Sect. 218. 


he in the next ſection before, of a clauſe of diſtreſſe generally granted. () A man granted a 
rent out ot certaine land, pro conſilio impenſo & impendeuio, to have and to hold to him and 
to his aſſignees tor terme of his lite, payable at four feaſts in the yeare, and for default of Rot. 1108. inter Maund & Gre- 
payment upon demand it ſhould be lawfull for him to diſtrayne; the grantee granted the $9") 


rent over; the aflignee after one of the dayes demanded the rent, 
diſtreſie adjudged lawfull; for he needs not make a demand at ari 


and diſtreyned, and the 
ot the dayes; as in the 


144 


7 7. Co. 28. b Maund's caſe 
+ 43- El. in Com. Banco. 
[4 . 

NM. 40. & 41. El. in Com. Ban- 


co inter Stanly & Read. 
18. El. Dyer $48. 


caſe of re-cutry, but he may demand it when he will, for it is only to entitle him to his re- (Hut. 23. 42. Polt. 153. b. 2. Ro. 


medy for his mcere duty (1), 


Diftreyner „Se. Hereby (&c.) is implyed what things are deſtreynable, which 
elſe where is expreſſed at large. Alſo where the diſtreſſe is to be taken in the tame land, and 
in ſome other, which with many differences is ſet downe in his proper place. 

Note, that upon a reſervation of a rent upon a feoffe- (a) 99. E. 3. Annuity 3. 
ment in fee by deed indented, (vv) the teoffor ſhall not have a writ of annuity, becauſe the * H. 4. 5- 26. Aff. Fl. 66, 


Il ferra ſens remedie. 


words of reſervation, as reddendo, ſolvendo, 


aciendo, tenendo, reſervando, & c. are the 


words of the ſeollor, and not of the feoffee, albeit the feoffee by acceptance of the ſtate is 


bound thereby. 


And where L'+:{cton putteth his caſe, when a reſervation is made upon an eſtate that paſ- 
ſeth by livery, the ſame law it is, if a man at this day doe bargaine and ſell his la 
dred indented and inrolled according to the ſtatute, a rent may be reſerved thereupon; for 
atbeit an uſe had onely paſſed by the common law, yet now by the ſtatute of 27. H. 8. cap. 


10. the uſe and poſſeſhon patle togecher, and fo it was adjudged. “ And fo it is of a grant of 


a reverſion or remainder, and any other coriveyance of lands or tenements, whereby any 


eſtate doth paſſe. 


A Uxy, ft home feifir 

de cerlain terre 
graunt, per un fait 
polle, ou per iudonture, 
un aunual rent iſſuant 
hors de meſme la terre, 
a un auler en fee, 
ou en fee taile, ou 
pur terme de vie, c. 
oveſque Clauſe de d 
trefſe, Cc. donques ceo 
t rent charge; & ſi le 
grant ſoit fans clauſe 
de difireſſe, donques 


il e/t rent eck. Et 
nota, gue rent ſecke. 


idem eſt quod reddi- 
tus ficcus; pur ceo 
que nul diſtreſſe el in- 
(ident a ces. 


Sect. 21 8. 


A LSO if a man ſei— 

ſed of certaine 
land grant, by a deed 
poll, or by indenture, 
a vearely rent to be iſ- 
{ſuing out of the ſame 
land, to another in fee, 
or in fee taile, or for 
terme of life, &c. 
with a clauſe of diſ- 
treſſe, &e. then this is 
a rent charge; and if 
the grant be without 
clauſe of diſtreſs, then 
it is a rent ſecke. And 
note, that rent ſecke 


idem eſi quod redditus 


frerus; for that no 


diſtreſſe is incident 


unto it. 


SEiſie de terre. 


(x) 

Note, that a rent cannot be 
granted out of a piſchary, a 
common, an advowlun, or 
ſuch like incorporcal inherit- 
ances, but out of lands or te- 
nements whereunto the gran- 
tee may have recourſe to dit- 
treyne, or which may be put 


in view to the recognitors of 


an aſſiſe, as hath bcene ſaid 
before in this chapter. Aud 
though it be out ot lands or 
tenements, (z) yet it mult be 
out of an eſtate thut pafſeth b 
the . conveyance, (as by all 
L.iitlhton's examples appear- 
eth) and not out of a right: 
as if the diſſeiſee releaſe to 
the diſſeiſor of land, reſerr- 
ing a rent, the reſervation is 
void, Er fic de fimilibus. 

Grant per fait. *Alfo 
a man may have a rent by 
preſcription, ; 

Rent ſecke idem eff 
quod redditus ficcus. 


This nceds no explanation, for Litiieton expounds it himſelfe. 


Sect, 


br. 426. Dy. 2. Poll. gos. a, 
204. a. Dy. 51. Plowd. 5. Perk. 
{. 101. Mo. 5. March 149.) 


(vide ſeQ. 221. Ant. 47.8.) 


21. E. 4. 
(1. Ro. Abr. 226.) 


Mich. 39. & 40. El. in Com. 
Banco inter Wicks & Tillars: 


(x) 32. E. g. tit. ſcir. fac. 100. 
49. E. 3. PI. Com. 139. 
(Ant. 47. 4. 142. . Vaugh. 202. 


204.) 


Vide ſect. 81g. 


(2) 10. E. 4. 3. b. 33. H. 6. 5. 
30. E. 3.9.8 E. 4. 8. 3. E. 3. 
Fines 1. 9. E. . 7. 

46. E. 3. 87. | 

21. H. 6.8. Temp. E. 1. 

Al. 42. 


* 19. g. Title 34. ; 
(Ant. 114. a, 6. Co. 38 


(1) See further as to this difference between a re-entry to avoid an eſtate and an entry to diſtrain, the ſecond point in 
Maund's cafe above cited, and Gilb. on rents 73. 


— 


—— — 


() The true meaning of festem is a perpetual farm or rent; the name being founded on the perpetuity of the tent 
Here indeed lord Coke ſeems to intimate the contrary, 


or lexrvice, not on the quantur. 
by confining the denomination of /ee-farm to rents at leaſt equal 
word is explained in a like manrer by Sir Henry Spelman and t«& 
rence only, that the latter reſiricts the value to a third. See Spelm. Gloſs. voce feodi-firma, 
it would be wrong to urderſtand any of theſe writers, as intending aZ/olutely and uni 
tor the word e e moſt certainly imports every rent or ſervice, 
erant in fee; and fo lord Coke bin ſelf agrees in another work, citing Britton and 
Britt. 164. b. The ſometimes confining the term of fee-farm to rents of a certain value 


See Mad. Firm. Burg. 3. 


whatever the 


ver/ally to exclude all rents © 
quantum may be, which is reſerved on a 
4 other books for authorities: 
probably aroſe, partly from the 


to the fourth part of the value of the land; and the 
he author of the book of Old Tenures, with this diffe- 
and Old Ten. tit- e. 


But 
leſs value ; 


2 Inſt, 44+ 


ſtatute of Glouceſter, which gives the ceſſawit only where the rent amounts to one fonrth of the value of the land ; and part- 


ly from its being moit uſual on grants in /ee-ſarm not to reſerve leſs than a third or fourth of ſuch value. 
F. N. B. 215. C. Ant. 142. 3. note 2,—After the ſtatute of guia emprores granting in fee- 
impracticable; becauſe the grantor parting with the fee is by operation of that ſtarute without any reverſion, 
reverhon there cannot be a rent-ſervice, as Littleton himſelf writes in ſection 216. 


large eſtate iv! Ireland, reſerving a perpetual rent of great value. 


void, However, as in the caſe I allude to, the conveyance contained a powe 
diſtrain for the rent when ip arrear, and alſo a power to enter and receive the profits 
m'g!.t be good as a rent-charge: and ſo on being conſulted I held it to 
mutt valuable colle ion of new Reports has been publiſhed ; and in one 
relative to fre-farm rents, which well deſerves attention. 


See the caſe © 


farm, except by the king, 


Set 6: E. 1 C 4+ 
became 
and without a 


Yet I have ſeen a modern grant in fee of a 
But ſuch rent, conſidered as a fee · ſarm rent, I thought clearly 
r for the grantor and his heirs and aſſigus to 
til! all arrears ſhould be paid, the rent 
be.—Sinte writing the preceding part of this note, a 
of the caſes, the learned reporter has given a note 
Bradbury v. Wright, in Mr. Douglas's Rep. of Ca. 


in B. R. 602. However, I fo far differ from the laſt mentioned note, as to continue of opinion, that the term of fre-furm is not 
properly applicable to any rents except rents: /er Vice» 


— 


— — 
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Lib. 2. 


(7. Co. #4. 1. Ro. Abr. £27.) 


fa) 16. 2. E. tit. Annuity 47. 
Vide (ett. 314. 


(3. Co. 86. 1. Ro. Abr. 895. 
Hob. 59- Plowd. 439-) 


% Doct. & Stud. ca. 3. 17. EL 
Dyer. 341, b. 45- E. 3 Execu- 
tor 72. 


(Finch'sLaw 301. F. N. B. 152. a.) 


(c) 3. E. 6. Dyer 63. And 
Sergeante Bendloes reporteth, 
that ſo was the opinion of the 
Court. 

(d) 2. H. 4. 13. 

Dyer 17. El. 344 b. 

(10. Co. 18. Hob. 58. Plowd. 
457-4. 1. Ro. Abr. 2a6.) 


(2. Co. 36. and Mo. 83.) 


(e) 29. All. p. 2g. 


Cap. 12. 


XEN T charge. Here 


it appeareth by Littleton, 
that this primd facie is à rent 
charge, whereof in this chap- 
ter ſhall be ſpoken more at 
large. 
And ſo it is of a rent 
ſecke. 


Home grant. put 
caſe, that A. be ſeiſed of lands 
in fee, and he and B. grant a 
rent charge to one in tee, this 

rims facie is the grant of A. 
and the confirmation of B. but 
yet the grantee may have a 
writ of annuity againſt both. 
(a) Two men grant an an- 
nuity of twenty pounds per 
annum to another, although 
the perſons be ſeverall, yet he 
ſhall have but one ann nty. 
But it the grant be, ga- 
mus nos, & utrumgue noſtrum, 
the grantee may have a writ 
of annuity againſt either of 
them ; but he ſhall have but 
one ſatisfaction. ; 

Briefe de annuitie 
is a writ for the recovery of 
an annuity. (3) An annuity 
is a yearly payment of a cer- 
taine ſumme of money, gran- 
ted to another in fee for lite 
or yeares, charging the per- 
ſon of the grantor onely. 
(c) But not only the grantee, 
but his heire and his and their 
grantce (1) alſo ſhall have a 
writ of annuity. (4) But it a 
rent charge be granted to a 
man and his heires, he thall not 
have a writ of annuity againit 
the hcire of the grantor, albeit 
he hath aſſets, unleſs the grant 
be for him and his heires. (2) 


Poet eſber. 


Of Rents. 


Sect. 219. 


JTEM ji home gran- 

ta per fon fait un 
rent charge a un au- 
ter, et le rent et ar- 
rere, le grantee poet 
eſlier, Fil voet ſuer un 
briefe de annuitie de 
ceo envers le grantor, 
ou diſireyner pur le 
rent arrere, & le di- 
ſtreſſe retainer tanque 
il ſoit de ceo pay. Mes 
il ne poit faire, ne a- 
ver, ambideux enſem- 
ble, &c. Car Fil reco- 
ver per briefe d an- 
nuity, donques la ter- 
re eft diſcharge de le 
diſtreſſe, &c. Et gil 
ne ſuiſt briefe de an- 
nuitie, mes dliſtreine 
pur les arrerages, & 
le tenant ſuift fon re- 
plegiare, & donques 
le grantee avowa le 
priſel de le diſtreſſe 
en le terre en court 
de record, donques c/t 
la terre charge, & 
la perſon del grantor 
diſcharge d' atlion d 
annutty. 


Se, 21 9. 


Lſo if a man grant 

by his deed a rent 
charge to another, 
and the rent is he. 
hind, the grantee 
may chuſe, whether 
he will ſue a writ of 
annuity for this a- 
gainſt the grantor, or 
diſtreine for the rent 
behinde, and the di— 
ſtreſſe detaine until 
he be payd. But he 
cannot doe, or have, 
both together, &c. 
For if he recovers by 
a writ of annuity,then 
the land is diſcharged 
of the diſtreſs, &c. 
And if he doth not ſue. 
a writ of annuity, but 
diſtreine for the arre- 
rages, and the tenant 
ſueth his replevin, and 
then the grantee avow 
the taking of the diſ- 
treſſe in the land in a 
court of record, then 
is the land charged, 
and the perſon of the 
grantor diſcharged of 
the action of an- 
nuity. 


The grantee hath election to bring a writ of annuity, and charging the 


perſon onely to make it perſonall; or to diſtraine upon the land, and to make it real!, 

But it a man grant a rent charge to a man and his heires, and dieth, and his wife bring 
a writ of dower againſt the heire, the heire in barre of her dower claimes the ſame to be 
an annuity, and no rent charge; vet the wite ſhall recover her dower ; tor he cannot dete 
mine his election by claims, but by ſuing of a writ of annuity (as Littleton ſaith) neither can 
the heire have after the endowment an annuity tor the two parts; for that ſhould not be ac- 
cording to the deed of grant, for either the whole muſt be a rent charge, or the whole an an- 
nuity. But [.izzleron is to be underitood with fome limitation: (e) for of a rent granted tor 
owelty of partition, a writ of annuity doth not lic, becauie it is of the nature of the land de- 


ſcended 


(1) Formerly it was doubted, whether an annuity was aſſiznable, though a/igns were mentioned in the grant; the argument 


being, that it was a mere perſonal contract, and therefore a e in ation. 


See the caſes in 2. Vin. Abr. 81 *. and 3. Vin. Ahr. 


15 1. But in a caſe in C. B. 3. Cha. 1. this objection, which in ttrictnets of law carried force with it, was over-ruled Gerrard 
v. Boden Hetl. 80. It ſeems too, that naming afegrs is not etſential ro the making an annuity aſſignable, the principle of the 


oVettion to its being fo being the ſame, whether ent are mentioned or omitted. 


However, Perkins in the ſpecial caic 


of an anuty pro confilio impen {endo requires naming of affigrs. Perk. l. 101, Even then too he queſtions the annuity's being 
aſſignahle. But this was ſettled in Maund's caſe 7. Co. 28. b. one point retolved being, that expreſs words would make ſuch 


an aunty aſhgnable, 


(2) The reaſon is; becauſe our law preſumes, that it is not intended to include the heir in the obligation, where he is not 


named ; and conſequently, in the cafe ſuppoſed by lord Coke, it is too late to cle to make the rent-charge an annuity after 
the death of the grantor. See poſt. 38 3. b. 354. b. 386. a 10. Co. 128. a. Vin. Abr. Annuity B. But this reaſoning tails in application. 
if the grantor of the annuity is a body politic, and as ſuch hath perpetual continuance. Theretore an annuity granted by the 
king will bind his heirs ani] ſneceſſors, though not named, his political capacity never dying, but having continuance in his 
kioceftar ; and ſo it was adjudged the 15th of Elizabeth in Sir Thomas Wroth's cale, Plowd. 455. 


Lib. 2. Of Rents. Sect. 219. 145 


ſcended. Alſo of ſuch a rent as may be granted without deed a writ of annuitie doth not lie, 
though it be granted by deed, 
[/] And here is to be noted, that here is no election given of two ſeverall things, as if the [/] Sir Rowland Heyward's 
ant were of an annuitie or a robe yearely, &c. for there the grantor had election at the day ie, 2. Co. 36. 28. K. g. gg. 
to deliver which he would. But here is two remedies given for one yearely ſumme, and conſe- 'L E. 3. 10. 8. 2. H. 4.12, 
quently the grantee ſhall at any time have election to take which of the remedies hee will; for 9. E gg A gy 6. 10. 
in all caſes where ſeverall remedies be given, the party to whom the law giveth the remedies, LE, My F. N. B 7 = 
it giveth him withall election to take which of the remedies he will. (Plowd. 439. Poll. $10. b. 


Mes il ne poet faire ou aver ambideux enſemble. For then he ſhould reco- Mode ab.) 446. 447+ 728. 
ver one thing twice, which ſhould be a double charge to the grantor. ; 
Note, as to elections, theſe diverſities following: (1) : 2. Co. 36. 37. in Sir Rowland 
Firſt, when nothing paſſeth to the teoftce or grantee before election to have the one thing Heyward's caſe. 
or the other, there the election ought to be made in the lite of the parties, and the heir or exe- 
cutor cannot make election. But when an eſtate or intereſt paſſes unmediatly to the feoffee, 
donce, or grantee, there election may be made by them, or by their heires or executors, 
Secondly, when one and-the ſame —_ paſſeth to the donee or grantee, and the donee or 
grantee hath election in what manner or degree he will take this, there the intereſt pafſeth 
immediately, and the partie, his heres, or executors, may make election when they will. 
Thirdly, when election is given to ſeverall perſons, there the firit election made by any of 
the perſons ſhall ſtand. 
Fourthly, in cate an election be given of two ſeverall things, alwaies he, which is the firſt 
agent, and which ought to doe the hrit act, ſhall have the eleEtion. As if a man granteth a rent 
ot twentie ſhillings or a robe to one and to his heires, the grantor ſhall have the election; (1. Ro. Abr. 525. Ant. 46. b. 
for he is the firſt agent, by payment of the one, or deliverie ot the other. So if a man maketh oa; a 6. Poſt. 146. a. Hob. 
a leaſe, tendring a rent or a robe, the leflce thall have the election cax/d gud ſupra. And with Ne 
this agree the bookes in the * margent, [pg] But it I give unto you one ot my horſes in my +,, x, alk. in f b 
ſtable, there you ſhall have the election; tor you ſhall be the firſt agent by taking or ſeiſure 1. 5. E. 4. 6. b. OE. . N 52 
ot one of them. And it one grant to another twentie loads ot hazill or twentie loads of 27. 11. Aff. . 8. 29. All. 55. 
maple to be taken in his wood of D. there the grantee ſhall have election ; tor he ought to doe 3. E. 3. tit. Af. 175, 
the firſt act, 5. to fell and take the tame. 3 J. tit. Barre 194, 
Fittly, when the thing granted is ot things annuall, and are to have continuance, there the [+] I 8 
election remaineth to the grantor, (in caſe where the law giveth to him election) as well ; 
atter the day, as before. Otherwiſe it is when the things are to be performed wnicd ice. And 
therefore it I grant to another for life an annuitie or a robe at the teaſt of Ealter, and (Ant. go. b. 6. Co, 45) 
both are behind, the grantee ought to bring his writ of annuitie in the disjunctive; for if he 
bring his writ of annuitie for the one onely, and recover, this judgement thall determine his 
election for ever; for he ſhall never have a writ of annuitie afterwards, but a /cire ſacias up- 
on the ſaid judgement, Which reaſon, Firzherbert, in his Natura Brevium, (2) not obſerving, 
held an opinion to the contrarie. But it I contract with you to pay unto you twentie ſhillings 9. F. 4- 36. 13. F. 4. 4. and the 
or a robe at the feaſt of Eaſter, after the feaſt you may bring an action of debt for the one or e above laid bookes. 
tor the other, 5 (Plowd. 6. 1. Ro. Abr. 726.) 
Sixtly, the feoffee by his act and wrong may loſe his election, and give the ſame to the 
feoffor. As if one infeofte another of two acres, to have and to hold the one for lite, and the 
other in taile, and he betore election maketh a feoffment of both; in this caſe, the teoffor ſhall 
enter into which of them he will, tor the act and wrong of the teoffee, (3) 


Sil recover en briefe de annuitte donques eſt la terre diſcharge de 


dijt reſſe. Here is to be obſerved, that this determination of the election of the grantee 
muſt be by action or ſuit in court of record; [/] tor albeit the grantee diſtreine tor the rent, (4] 17. El. Dyer. 344. b. 
yet hee may bring a writ of annuitie and diicharge the land. And Lizzleton putteth his 
caſe here ſurely upon a recoverie in a writ of annuitie. [i] But if the grantee doth bring a Ii] F. N. B. 153. a 
writ of annuitic, and at the returne thereof appeare and count, this is a determination of 3. H. 5. 33. b. 
his election in court of record, albeit he never 1 any turther, [4] As if a wife [A] 12. k. 3. Dower 136. 
be endowed cx af7u/u patris, and the huſband dicth, the wite hath election cither to have 
her dower at the common law or ex afſinſu fatris (4) ; it ſhe bring a writ of dower at the 
common law, and count, albeit the recover not, yet ſhall ſhe never after claime her dower 
ex **. ſfalris. ; | 
J] So it the grantee bring an aſſiſe for the rent, and make his plaint, he ſhall never after [I] 10. E. 4 17. 
bring a writ of annuitie. But the purchaſing of a writ of annuitie, and entrie of it in 
court ot record, or of an aſſiſe, is no determination of the election; becauſe an eſtranger 
may purchaſe a writ in the name of the grantee, and enter it of record: but if the grantee ap- 
peare thereunto, &c. then this doth amount to a determination of his election, as hath been ſaid, 


Son 


(1) Lord Coke extracts 12 fix following rules concerning election verbatim from his own Reports. See 2. Co. 36. b. 

(2) See F. N. B. 152. G. 

(3) But if the grant be to hold one acre for life and the other in fee, and donee makes feoffment of one acre only, it is an 
election to have the fee of that; and this being lawful nothing is forfeited. Perk. ſ. 78. Plowd. 6. b. a 


(4) See acc. before ſect. 41. 


<= nu 2 
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(a. Inſt. 139.) 

Glanvill. lib. 12. ca. 12+ 
Marlbr. ca; 27. 

W. 1. ca. 15. 1j. W. 2. ca. 39. 
Fleta, lib. 2. ca. 40. 


Marlbr. ca. 21. 
(Doctr. Plac. 314) 

21. II. 6. Returne de Vic. 17. 
bolt 161. a.) : 

m] W. 2. ca. 2. Fleta, lib. 4 
Ca. 5. 4. II. 6. 15- 


»* Regiltr. F. N. B. 68. 


[J E. 3- 74 6. II. 4. 2. & 
39. 9. H. 6. 39. 26. H. 6. 19. 
1 33- E. g. Replev. 43- 42+ E. 
3 18.9. II. 6. 25. F. N. B. 69. 
F. 6. H. 7. 9. 19. E. 3. Repl. 


77 42. E. 3. 18. 11. II. 4 17. 
23. 47. E. 3. 12. 48. E. 3. 20. 
7. II. 4.17. 

(2. Ro. Abr. 430. Plowd. 324. 


Mu lbr. Ca. 21+ 


[7] go. E. g. a2. 31. E. 3. 
Replov. 33. & 4. 

7. H. 4. 26. 28. 31. II. 6. 
Prop. Prob. 3. 1. E. 4. 9. 

21. E. 4. 64. 2. Eliz, Dyer 173. 
21. E. 4. 66. | 

(2 Rv. Abr. 431-) 


. F. 83. 38. 11. II. 4.4 
17. E. 2. Propt. Prob. 6. 


31. H. 6. 47. 


$1. E. g. Gage deliver. 5. 


(Pt. 282. b. Doct. & Stud. 
149 3. 


Bratton, lib. 4. fo. 233. a. & b. 


28. E. 3. 08. 3. H. 4. 19. 
34. H. 6. 37. 8. E. 4. 23. 
(5- Co. 19. a-) 


Regiſt. fol. 133. Brad. fo 121. 
& 154 W. . ca. 11. Flea, 
lib. 2. ca. 2. F. N. B. o. b. 


Son replegiare. Littleton ſpike immediately before of 2 breife d'anniity, but 
here he ſaith /on replegiare ; becauſe goods may be replevied two manner of ways, z. by 
writ, and that is by the common law, or by pleint, and that is by the ſtatutes for 
the more ſpeedy having againe of their cattell and goods. A replegiare lyeth, as Littleton 
here teacheth us, where goods are diſtreined and impounded, the owner of the goods may 
have a writ de replegiari facias, whereby the ſherife is commanded, taking furetics in 
that behalfe, to redeliver the goods diſtreined to the owner, or upon complaint made to the 
ſh-rife he ought to make a replevy in the countrey. Replegiare is compounded of re, and 
plegiare, as much as to ſay, as to redeliver upon pledges or ſureties; and in the {tatute of 
Marlebridge, deliberare is uſed for replegiare. [n] And the ſherife ought to take two 
kinde of pledges, one by the common law, and they be plegii de proſequendo, and another 
by the ſtatute, 2/8. plegii de retorno habendo. Vide ſet. 58. what things may lawfuily be di- 


ſtreyned, whereupon a replegiare may be ſued. The tormes of the writ you ſhall reade in 


the Regiſter and F. N. B.“ 

(1] It is a generali rule, that the plaintife muſt have the property of the goods in him at 
the time of the taking. [o] But yet it the goods of a villeine be diſtrayned, the Lord ot the 
villeine ſhall have a replcvy ; becauſe the bringing of the replevy amounts to a clayme in 
law, and veſts the property in the plaintite, But in that caſe if the goods of the villeine be 
taken by a treſpaſſer, the lord thall have no replevy ; becauſe the villeine had but a right. 

(p] Bur there is two kinde of properties; a generall propertie, which every abtolute ows- 
nor hath ; and a ſpeciall propertie, as goods pledged or taken to manure his lands or the like; 
and ot both theſe a replogiare doth lye. 

And albeit it be prov: led by the ſtatute of Aarlchridge, cap. 21. quod vicecomes poſt quetis 
moniam inde fibi ſuctam ea, fine impedimento vel contradictione tus qui ditta averia ceperit, deli be- 
rare poſſit, Sc. [] yet where the defendant claimes property, the ſherite cannot proceed; 
tor it is a rule in law, that property ought to be tryed by writ, And therefore in that caſe 
where the tryall is by pleint, the plaintife may have a writ de proprictate 4 di- 
rected to the therife to trie the propertie ; and if thereupon it be tound tor the plaintite, then 
the ſherite to make deliverance, (tor ſo be the words of the writ) and if tor the defendunt, 
he can no further proceed. But that is but an enqueſt of office; and therefore if thereby it bee 
tound againſt the plaintite, yet he may have a writ of replevy to the ſherife ; and it he re- 
turne the claime ot propertie, &c, yet ſhall it proceed in the court of common pleas, where the 
properts ſhall be put in iſſue and finally tried. And the ſhierite may take a pleint upon the 
ſaid act out of the county, and make replevyn preſently ; for it ſhould be incoavement tor 
the owner to forbearc his cattell till the county | 6 

[7] It is to be noted, that a man cannot claims propertie by his bailife or ſervant ; and the 
reaton is, tor that it the clayme fall out to be falſe he ſhall be fined tor his contempt, which 
the lord cannot be unleſſe he maketh clayme himſelfe; tor amo punitur pro al.eno delifto (1). 

In a ſpeciall caſe a man may have a replevyn of goods not diſtreyned. As if the meins 
put in his cattell in lieu of the cattell of the tenant paravaile, that he is bound to acquire, he 
ſhall have a replevyn of thoſe cattell that never were diſtrey ned. 

If a man by his deed grant a rent with clauſe of diſtreſſe, and grant further, that hee 
ſhall keep the goods diſtrey ned againſt gages and pledges, untill the rent be payd, vet ſhall 
the ſherite replevy the goods diſtreyned; tor it is againſt the nature of ſuch a diſtreſſe to be 
wrepleviſfable, and by ſuch an intention the currant of replevyns thould be overthrown to 
the hindrance of the common wealth; and therefore it was diſallowed by the whole court, 
and awarded that the detendant ſhould gage deliverance, or elſe goe to priton. And Brafon 
is of the ſame opinion; for he ſaith, Eodem mod» de wid obfirutta, per breve gu’ jet proper 
commune utilitatem, ne tranſeuntes ire dia impediantur, quia hoc cet commune damm; & in 
hon vicecomes & juſt iciarii faciant fient ſuper detentionem averiorum contra vradinm plegii, propter 
communem utilitaten, ne auimalia diu incluſa pereant ; which in mine opinion is an excellent 
point of learning. 

It the beaſts of divers ſeverall men be taken, they cannot ſoyne in a rg. but every 
one muſt have a ſeverall repleyyn (2). And fo in a replevyn it is a good plea to ſay, that the 
property is to the plaintife and to a ſtranger ; and where there be two plaintifes, that the 
property 1s to one of them. 

There is alſo a writ dc homine replegiando. But Littleton is ready to give you further in- 
ſtruction : therefore heare him. 


Et aveva le priſe, &c. en court de record. Here it appeareth, that an avows 
ry in court of record, which is in nature of an action, is a determination of his election be— 
fore any judgement given (3). And this is a good probte of that, which hath becne tormerly 
ſaid of the writs of annuity and atliſe (3). 


Eddie 


(x) This is explained to be intended only in reſpeꝙ to the county court; for in the king's bench the haikF is not Valle to a 
fine; and therefore it has been held, that there one may make conutance and claim property by a bailiff, Adj. in iamficad, 


*. Oldham, 1. Lev. 95. and 2. Keb. 441. 


(2) But in favor of liberty, the law permits two to join in ſuing the writ de homire rep/egian g. F. N. B. 66. F. 
(3) Acc. poſt. 268. a. F. N. . 153, A. 


(4) Sce aute 145. 4. 


Lib. 2. 


Elefio ſemel fafla & placitum teſtatam non patitur regreſſutt. 
uod ſemel placuit in electionibus amplius diſplicere no 


Of Rents. 


If a rent charge be granted to A. and B. and their heires ; 
antor, and he ſueth a replevin; A. avoweth for himſelfe, and maketh conuſance for B; A. 
yet and B. ſurviveth : B. ſhall not have a writ of annuity ; for in that caſe, the election and 
avowry for the rent of A. barreth B. of any election to make it an annuity, albeit he aſſented 


not to the avowry. 


n teſts 
> 1 - the beaſts of the 


Se. 220. 


But here is another diverſity to be obſerved betweene the caſe aforeſaid of the grant of the (2. Co. 36. b.) 
rent where he (as hath beene ſaid) may make it either reall or perſonall, and when a man 
may have election to have ſeverall remedies for a thing that is meerly perſonall or meerly reall 
from the beginning. As if a man may have an action of account or an action of debt at his 28. 3 9.98 
8. 


pleaſure, and he bringeth an action of account and appeare to it, and after is nonſuite, yet % 
may he have an action of debt afterwards; becauſe both actions charge the perſon. The like 


n 
(6. Co. 7+ is Aut. 139. a.) 


law is of an aſſiſe and of a writ of entry in the nature of an aſſiſe, and the like, 


JTEM, A home voile 

qu un auter averoit 
un rent charge iſſu- 
unt hors de ſa terre, 
mes il ne voile que ſa 
perſon ſoit charge 
en aſcun maner 2 
briefe dq annuitie, don- 
ques il poit aver tiel 


clauſe en la fine de 


fon fait: Proviſo 
ſemper, quod præ-— 
ſens ſcriptum, nec 
aliquid in eo ſpecifi- 
catum,nonaliqualiter 
ſeextendat ad oneran- 
dam perſonam meam, 
per breve vel actio- 
nem de annuitate, ſed 
tantummodo ad one- 
randum terras & te- 
nementa mea de an- 
nuali redditu predict”, 
&c. (1) Donques la 
terre eft charge, & le 
perſon del grantor diſ- 


charge. 


Sect. 220. 


ALSO if a man 
would that ano- 
ther ſhould have a 
rent charge ifſuin 
out of his land, but 
would not that his 
perſon bee charged in 
any manner by a writ 
of annuity, then hee 
may have ſuchaclauſe 
in theend of his deed: 
Provided akwaies, that 
this preſent writing, 
nor any thing therem 


Specified, ſhall any way 


extend to charge my 


perſon by a writ or 


an action of annuity, 
but only to charge 
my lands and tene- 
ments with the yeare- 
ly rent aforeſaid, &c. 
'Then the land is char- 
ged, and the perſon of 
the grantor diſchar- 
ged. 


Y this ſection it appear- 
eth, that when in a 
generall grant the law doth 
give two remedies, that the 
grantor may provide that the 
grantee ſhall not uſe one of 
them and leave the party to 
the other (2). But where the 
grantee hath but one remedy, 
there that remedy cannot 
be barred by any proviſo; 
tor ſuch a proviſo ſhould be 
repuguant to the grant, 


28. II. 8. Dier g. b. 


(Hob. 52.) 


De annuali reddi- (. Ro. Abr. 467. Hutt. 33.) 
tu, Sc. Here by (&e.) 


and the conſequent of this 
ſection bee implyed divers 
excellent points of learning, 
viz. It a man by his —— 
granteth a rent charge out 
of the mannour of Dale So it was reſolved by the juſtices 
(wherein the grantor hath in 11. H. 8. as juſtice Spiluan 
nothing) with ſuch a proviſo ny "i gp 
that it thall not charge his 7 * 
perſon ; albeit the repugnan- 
cie doth not appeare in the 
decd, yet the proviſo taketh 
away the whole effect of the 
rant, and therefore is in 
judgement of law repug- 
nant ; for upon the matter it 
is but a pun of an annui- 
ty, provided that it ſhall not 
charge his perſon (3). For 
which caule our author 
putteth his caſe of a rent 
charge ſuing truly out 
of land. But if a man oy 


his deed grant a rent charge out of land, provided that it ſhall not charge the lan 

albeit the grantee hath a double remedy, as hath beene ſaid, yet the — is repug- 
nant; becaule the land is expreſly charged with the rent, but the writ of annuity is 
but implyed in the grant, and therefore that may bee reſtrained without any repugnancie, 
and ſuſhcient remedy lett for the grantee ; for which cauſe our author putteth his caſe of 
the reſtraint of bringing a writ of annuity. And yet in ſome caſe where there is a proviſo 


in 


(1) For the operation of this ſort of prewif, ſee Dy. 222. a. and 3. Co. 93+ a» 
(2) Sce poſt. 256. a. & b. 393. a+ 
(3) Acc. iu Brediman's calc, 6, Co. 58. b. 


— 


„„ A — te 


Lib. 2. 


6. Eliz. Dier 227 
(4. Co. 49. a. 7. Co. 39. b. 
6, Co. 41+ b. Polt. 162. 3.) 


(Pot. 203. b. 2. Co. 72. 8.) 


32. AT. p. 1. 

Vide ſet. 384. 

(Cro. Eliz. 837. 1. Ro. Abr. 
390. Mo. 811.) 


Ib. g. cap. de condic. 
ſett. 362. 
(10. Co. 139. 8. Hob. 191. Cro. 


Cha. 555+) 


(2. Ro. Abr. 424.) 


low d. 139.) 


(1) At fir i this may ſeem contradiRed by the ſtatute of 32. H. 8. c. 37. according to the recital of which the executors of 
tenant for lite of a rent charge had no remedy at common law for arrears due to their teſtator. But Lord Coke in another 
place oblerves, that the preamble of 32. II. 8. ſhould be underſtood to apply not to tetiant for lis life only, but to tenant pur 


Cap. 12. 
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Sect. 221. 


in the deed that the grantee ſhall not in any ſort charge the perſon of the grantor generally, 
notwithſtanding the perſon of the 2 ſhall be charged. As if a man grant a rent Charge 
out of certaine Finds to another for lite, with ſuch a proviſo; the rent is behinde ; the grantee 


Cc 


dyeth ; the executors of the grantce ſhall have an action of debt againſt the grantor, and 
— his perſon for the arrerages in the life of the grantee; becauſe the executors have no 


other remedy againſt the grantor for the arrerages; for diſtreine they cannot, becauſe the 
eſtate in the rent is determined, and the N cannot leave the executors without reme- 
a 


dy, as appeareth by that which hath beene 


id. (1) And therefore our author putteth his caſe 


of a rent charge continuing. And here is to be obſerved, that this word (proviſo) hath di- 
vers operations. Sometime it worketh a qualification or limitation, and ſo it is taken here, 
and often in our bookes; ſometime a condition; and ſometime a covenant ; whereot you 
ſhall reade more hereafter, ſe#. 320. 


Here Littleton putteth his caſe of one deed. But though 
the grant be generall, and want ſuch a proviſo, yet may the grantee by another deed b 
way of defcaſance grant, that he ſhall not charge the perſon of the grantor, and that it hee 
bring a writ of annuity that the rent ſhall ceaſe, _ ; 
Nec aliquid in es ſpecificatum non aliqualiter ſe extendat, &c. Here i; 
to be reed a double negative, nec, and non, Which in grammaticall conſtruction amount- 
eth to an affirmative ; for Negatio deftruit _— & ambo faciunt affſirmativum. Yet the 


En le fine de ſon fait. 


law, that principally reſpecteth ſubſtance, 


oth judge the proviſo to be a negative according 


to the intent of the parties, and not according to grammaticall conſtruction, to the end the 
proviſo may take effect; and the like you ſhall finde hereatter in Littleton. * Mala grammati- 
ca non wvitiat cartam. Lere our author putteth his caſe of one ee Put then the caſe, 


that A. and B. being joyntenants of lands in fee by their dee 


grant a rent charge out of 


thoſe lands, provided that the grantee ſhall not charge the perſon of A. In this caſe it the 
grantee bringeth a writof annuity, he mult charge the perſon ot B. only. 


DUE þ A. de B. 


Here wantcth words to 
precede theſe, viz. que 11 
grant al A. de B. c. que ff 
A. de B. c. as it appearcth 
in the originall, (2) and fo it 
appeareth in the cloſe of this 
ſection, viz. Mes granta tant- 


Solement que il port diftreyner., 


And without ſuch a grant the 
elauſe ſhould be impertect. 


Pur ceo que le man- 
nor e/t charge ove le 
rent per voy de di- 


Hreſſe. And yet no rent 
is exprefly granted out of the 
mannor. But, by the grant 
chat he ſhall diſtreine tor 
fuch a yearely ſumme of mo- 
ney, in judgement of law the 
mannor is charged with the 
rent; but the perſon of the 
grantor cannot be charged, 
becauſe he expreſly granteth 
no rent, for that would 
charge his perſon, but that 
the grantee thould diſtreine, 


&c. which only chargeth the 
land. 


autre ve,, ſo long as cefirique w bees. Poſt. 162. a. 


(2) The words, here ftited by Lord Coke to be in the original, are not in L. & M. or Roh. 
N In L. & ML. and in Roh. Sr. is added. 


Sect. 221. 


ITEM. | home fait 

tiel fait en til 
maner, que fi A. de 
B. ne ſoit annuelment 
pay al feaſi de Noel 
pur terme de ſa vie 
xx. 4. de loyal mony, 
que adonques bien lir- 
roit a meme ceſtuy A. 
de B. a diſtreinen pur 
cea en le manor de 
F. &c. ceo eft bone 
rent charge; pur ceo 
gue le manor eſt charge 
ove le rent per voy 
de diſtres (5); & uncore 
la perſon de celuy, que 


fait tiel fait, ęſt dif- 


charge en tiel caſe de 
attion dannuitie, pur 
ceo que il ne granta 


fer ſon fait aſcun 


ALSO, if one make 
a deed in this 
manner, that if A. of 
B. benot yearely pay- 
ed at the feaſt of 
Chriſtmaſle for terme 
of his life xx.s. of 
lawfull money, that 
then it ſhall be lawfull 
for the ſaid A. of B. to 
diſtreyne for this in 
the mannor of F. &c. 
this is a good rent 
charge; becauſe the 
mannor is charged 
with the rent by way 
of diſtreſſe; and yet the 
rſon of him, which 
makes ſuch deed, is 
diſcharged in this caſe 
of an action of annui- 
tie, becauſe he doth 
ainuitie 
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annuitie ale dit A. de not grant by his deed any Que il poet diſtreiner 
B. mes granta tant- annuitie to the ſaid A. of pur tiel annuity, &c. 
Hlement, gil poit B but granteth only that Here by (Se many points 


. . - : worthy ot obſervation are im- 
diftreiner pur tiel he may diſtreine for ſuch ws NN 
aunuitie, Sc. annuitie, &c. lands in fee bindeth his goods 
and lands to the payment of a yearly rent to A. de B. this is a good rent charge with power to 
diſtreine, albeit there be no expreſſe words of charge, nor to diſtreine, Or in theſe words, 
Ol. go manerinm meum de C. & omnia bona in difto manerio exiſfent A. de B. in annuo redditu de 
vv. f. ad diftringend” per bali vum domini regis pro e amet By this grant a rent charge 
iſſueth out of the mannor ; and where the words be, ad diffringendum per bali vum domini regis, 
this is for the advantage ot the grantee. And theretore the king's baily ſhould be but his 
miniſter to diſtreine for his rent ; and that which he may doe by his ſervant, he may doe by 
himſelte, or by any other of his ſervants (2). 

If a man by deed grant a rent of torty ſhillings to another out of his mannor of Dale, to 
have and to perceive to him and his heirs, and grant over by the tame decd, that if the rent 
be behind, that the grantee ſhall diſtreine in the mannor of Sale (be the mannor of Sale in the 
ſarac county or in another county, and bee this grant by one deed or divers deeds) the rent 
is onely iluing out of the mannor of D. and it is but a paine that he ſhall diſtreine in the 
mannor of S.; but both the mannors are charged, the one with the rent, and the other with a 
diſtreſſe for the rent; the one iſſuing out of the land, and the other to be taken upon the land. 
And whereas our author puts his cate of a grant tor life; ſo it is if I grant to you, that you 
and your heires, or the heires of your body, ſhall diſtreine tor a rent ot torty ſhillings within 
my mannor of S. this by conſtruction in law ſhall amount to a grant ot a rent out ot my mannor 
' of S. in fee ſimple or tee taile ; for it this ſhall not amount to a grant of a rent, the grant 
ſhall be of little force or eftect, if the grantee ſhall have but a bare diſtreſſe and no rent in 
him; for then he ſhall never have an aſſiſe of this, &c. And this is the reaſon, that it is ſo 
often ruled and refolved *, that this amounts to a grant of a rent per conſtruction of law, ut 
res magis wvaleat, And all this is neceffarily implyed in the (&. and in this caſe the grantee 
ſhall not have a writ ot annuity, as our author faith, And whereas our author putteth his 
caſe where the diſtreſſe is to be taken in the fame land out of which the rent by conſtruction 
of law is iſſuing, hereby is implyed, that it a rent be granted out of the mannor of D. and the 
grantor grant over, that if the rent be behinde, the grantee ſhall diſtreine tor the ſame rent 
in the mannor of S. this is but a penalty in the mannor ot S. tor three cauſes. 

Firſt, the law needs not to make conſtruction that this ſhall amount to a grant of a rent, 


18. Aſſ. p. 1. 18. E. 9.32. 3. Aſſ. 7. 


3. E. 3. 18. 10. All. 24. 31. Aſſ. 


p. 17. 33, Aff. (1) Aunuity g2. 
16. E. 3. grant 64. f 


7. Co. 23. 24- in Buts his caſe, 


g. E. 3. 18. 4 All. p. 7. 14. 
Ail. p. 14. 16. E. g. 5 Foes of 
64. 18. E. 3. 32. 26. Al. 38. 
30. All. 12. 4b. F. 3. 18. ge. 
8. H. 4. 19. 9. H. 6. 9. 22. . 6. 


11. 
(5- Co. 55. Poſt. 213-) 


for here a rent is expreſly granted to be ifſuing out of the mannor ot D. and the parties have 


expreſly limited out of what land the rent thall iſſue, and upon what land the diſtreſſe ſhall 
be taken, and the law will not make an expoſition againſt the expreſſe words and intention of 
the parties when this way ſtands with the rule of the law. Quotics in verbis nulla eff ambi- 
gnitas, ihi nulla expoſitio contra cerh⁴ expreſſa fienda eff. 

Secondly, if in this caſe this ſhall amount to a grant of a rent out of the mannor of S. then 
the grantor ſhall be twice charged. For it the grantee bringeth a writ of annuity, this 
ſhall extend onely to the mannor of D.; tor upon the grant of a diſtreſſe in the mannor of &. 
no writ of annuity lycth, becauſe the mannor ot S. is only charged, and not the perſon of the 
grantor as to this (3) ; and for this cauſe the bringing ot the writ of annuity cannot diſcharge 
the mannor of S. ot any rent: gd fo the law by conſtruction againſt the words and the in- 
tention of the parties ſhall doe injury to the grantor to charge him twice. 

Thirdly, if in ſuch cate the mannor of S. in which the Aareſſe is only limited, ſhall be in 
another county, then it hath beene often adjudged, that the rent ſhall not iſſue out of the 
fame, but the diffreſſe thall be as a meane and remedy to compell the tenaat of the land to 
pay the rent. And it was ſaid, that there was no diverſity in reaſon, that the law in con- 
ſtruction ſhall make the rent to be ifſuing out of this, when it lyeth in the fame county, and 
not when it Iycth in ſeverall counties; tor the words in both caſes are all one, and there is no 
reaſon to ſay that he ſhall faile of a recovery by aſſiſe (4). And the bookes in 1. AY; p. 10. and 
1. E. 3. 21, and other bookes doc not ſay thut the rent iſſueth in this caſe out of both, but that 
the land in which the diſtreſſe ſhall be taken is charged; and this is true, for it is charged with 
the diſtreſſe. And inaſmuch as it was charged with the diſtreſſe, their opinion was, that the 
tenants of both of them ſhall be named in the aſſiſe. And the opinion of Finchden, in 41. E. z. 
13. was affirmed to be good law, that if the mannor of P. out of which the rent is granted, 
be recovered by anelder title, that all the rent is extinct (5) ; but if the mannorof S. in which the 
diſtreſſe is limited, be evicted, yet all the rent remaines *, So if the grantee purchaſe parcell 
of the mannor of S. the rent is not extinct ; for that the rent iſſueth onely out of the man- 

nor 
1) Inſtead of A/7 it ſhould be F. 3. 


) Acc. ant. 146. b. 


fol. 153. b. 154. a- 


Vide Bulwar's caſe. 

7. Co. 3. 1. Ai. p. 10. 1. E. g. 
21. | 

Vide 9. E. 3. 13. 31. Aff. 27. 
17. E. 4. 6. 10. All. 4. 10. E. 3. 
18. 2. E. 2. Aff. 360. 1. Aff. 10. 
3. Aſſ. 7. 32. H. 6. 27. 22. Aſſ. 
66. 31. Al. 27. 29. F. 3. Aſliſe 
366. 41. E. 3. 13. per Finchden. 


* Vide 17. E. 4. 6. ſemblable 
calc, Vide Sett, prox. lequen. 


( 
G) What follows on this ſide of the folio is taken almoſt verbatim from Butts” caſe, in 7. Co. 23. a, 
( 


40 How the remedy by aſſiſe is affeted where the rent iſſues out of land in ſeveral counties, is explained by lord Coke poſt. 


(5) See pull. 345. a. and 349. a. where the ſame doctrine is expreſſed ; but it is added, that the grantce ſhall have a writ of 


auuuity, 
| 4 G 
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Lib. 2. Cap. 12. Of Rents. Sect. 222. 


nor of D (1). And it i ſaid, that ifamun grant a rent out of three acres, and grant over, that it the 
rent be behind, that he ſt: ll diliremne tor the rent in one of the acres, this rent is entire, and 
cannot be a rent ſecke out of two acres, and a rent char; ge out of the third acre, and the: core 
it is a rent ſecke for the whole; and yet hee ſhall diſtreine for this in the third acc, 80 i a 
rent be granted to two and to their hcires out of an acre ot land, and that it mall be lau- 
full for one of them m his heirs to diſtreine for this in che fame acre, this is a rent ſecke; 
for infomuch as they ſtand joynily ſcited of one intire rr "ty it Cannot be as to the one a rent 
ſecke, and as tothe hier a reat charge, and this diftrefſ+ is as an appurtenant to the re: 
and therefore if he which hath the rent Gdieth, the ſurvivor (hall diſtreine; and it both g rand © 
the rent to another, he ſhall diſtreine for this. But if a man grant a rent out of biacke ac 
> to one and to his heires, and grant to him that he may diſtreine for this in the ſame acre 
torme of hi; life, this is a rent ch. ige for his lite, and a rent ſecke after, diwer/ r, 2eneporih 
Otherwiſe it is if the diſtreſſe be limited for certaine years in the ſame land, the re this 1c 
mzaincs a rent ſecke intirelv, for that the fee and the tr. chold is ſeck in ſuch cate. 
(7. Co. 23.) [t a man ſeiſed of lands 1 in tee (2 ), and pottefled of a time tor many yearcs, grant a rent cit 
of both for life in taile er in fee 5 with clauſe of diſtre le our of both, this re tit t being a frees 
hold doth iſſue onely out of the treehold, and the lands in lea are oncly charged with a d. 
firefle(3). But if he had granted the rent only out of the lands in leaſe tor terme of the lie? the 


* 

* 
* 
ee 


— 
= 
— 

: 


= 


(Plowd. 52 4. b. 525. n.) grantec, this had iflacd out of the terme, and the land had beene charged during the tera. 
it the grantee lived fo long. 
22. II. 6. 10. b. Tf a man be te: ited of twenty acres of land, and grant a rent of twenty fl illin, gs era 


ud ide q” »Al: bit "7% 'a fer. © MEM (t th; it Is) our of er y One dere out ay Lain Gy this 15 4 leve l 
grant out of every fever: all acre, and the grantee thall have tuenty pour: ds in all. 
A. 4th bars: ine and tcll land to . by indenture, and betore intcolment tlie 'V ny grant a 


3 


rent charge by decd to C. and after the indenture is inrolled : fon ie have ſaid, that this zent 
churge is avoided ; for f: iy they, it was the grant of -A. and by the inrolinent it hath re! In n t 
the delivery, which (fay the * ſhall avoid the grant, notwitluſtanding the Cor ve er ton f 
the other which had nothing in th 0 land at that time. But the grant is g. Ms and atter the 
(Cro. Cha. 110. 217, Cro. Jam. inralmen it by the oper: ation of the ſtatute (4), it ſhall be the grant of R. and the confirmation of 
52- 04) A. But if the deed had not beene n it had becene the grant ot A. and the confirmatica 
ot B. and ſo qudcungue id datd the grant is good (5). 


Sect. 222. 


Viuct commeth of the IT em, fi home ad un, AL ſo if a man hath 
verbe extingnere, 0 rent charge a luy a rent charge to 
deſtrov or put out; and a 2 * 0: k: 4 ke here 
rent is ſaid to be extinouiſh- ) Qq fes ee ſuant 1M and to his icires 


ed, when it is duliroicd and Hors de certein terre, iſſuing out of cer- 


as fil purcheſe aſeun taine land, if hee pur- 
be. Inft..503. 304. Apportion Thi: com- parcel de cel @ luy chaſe any parcell of 


meth of the word rie. & 4 fs he.res, tout this to him and to his 
quaf partie, which lignwinerth ] 


a part of the whole; and ap- le rent - cbarge eſt heires, all the rent 


portion r a divitien extindt & 0 charge is extinct, and 
or partinon or a tem, com- MC i a 8 ** aur 1 od. 
mon; We, dr making of it in- A (6); pur co 700 the aunuitie alto; be 
| to Parts, ; rent charge ne pit Cauſe the rent charge 
| 2 | Dot, & Stud. lib, 2. cap 16- . [4] Ihe reaſon of this CY per til maner eftre Cannot by {ich man- 
1. II. 2. 2. 21 F. 3. 58. tingu,!hment is; becaute the 6 
rent is imire, and againſt apportion. Mes 1 ner bee apportioned. 
COmmONnNn right. and illuing our home, que ad rent But it a man, which 


(1. Ro. Abr. 234.) of every part ot the land, and * : : 
therefore by purchaſe of part Hervice, Purchaſe par- hath a rent ſervice, 


* 1 * it is C _ 57 the eee and cel de la terre dont le purchaſe parcel of the 
0 30. «Mil, 12, 9- All. 21. (int ty ef pportionce ( 7 * | "is e 
But by act in law it m: 1 rent e/t 1j/uant, ceo land out of which the 


4 * E. 2 32. 14. Alf. p. 21. _ after (8) ſhail be ſaid. ler nexttendra tc ut, mes rent is iſſuin 2. this 
20. 4 the grant fa re ary - | \ 
ee fur le parcel; car rent thalnotextinguithall, 
purchate parcell ot the land, : - 8 
and the grantor by his decd fern vice en til cas but for the parcel. For 
port 
(1) See further a5 toe tineniſhment of rent, infra. 
(2) The cate here tate is Butts* calc, 8. Co. 23. 
(3) Sce poſt. 196. b. & 197, 4, 
(a) 27. H. $: c. 16. | 
(5) See 1. Com. Dig. £44, where moſt of the authorities on the relation of the inrollment of a bargain and ſale to its exccu- 
tion are tete ou ta. See ute peſt. 186. a. and Hynde's Cafe, 4. Co. 51. a. 
(6) In J. ** and alto in Roh. it is ae en inſle ad of onnntte rf; ande the ferte requires, 
(7). Ace. 88 V. 6g, Noy. 5. the tame doctrine prevails as to conditions aud Commer appuricaant, and for a like reaſon» 
Toft. 218. 1. Ante Co 131. . 
(8) dee poll, ſe . 2:4. and fol. 164. a. 


Lib. 2. 


fait eftre apportion 
folonque le value de 
la terre. Mes ſi un 
tient ſa terre de ſon 
ſeignior per le ſer- 
dice de render a ſon 
ſeignior annuelment a 
tiel feaſt un chival, 
ou un eſperon d'or, ou 
un clove, gylgfer, & 
bujuſmoar ; ft en tiel 
cas le f-rgntor pur- 
chaſe parcel de la 
terre, liel ſervice eff 
ale; pur ceo que tiel 
ſrvice ne pot efire 
fever, ne apporiion. 

that which is his owne, 208. 


ot part, 
and obſerved, 


Of Rents. 


a rent ſervice in ſuch 
cal: may beapportion- 
ed according to the 
value of the land. But 
if one holdeth his land 
of his lord by the ſer- 
vice to render to his 
lord yearcly at ſuch a 
feaſt a horſe, a golden 
ſpeare, or a clove, 
gilliflower, and ſuch 
like; it in this caſe the 
lord purchale parcell 
of the land, ſuch ſer- 
vice is taken away; 
becauſe ſuch ſervice 
cannot be ſevered nor 
apportioned, 


Sect. 222. 


reciting the ſaid purchaſe of 
part granteth that hee may 
diſtreyne tor the ſame rent in 
the reſidue of the land, this 
amounteth to a new grant, 
and the ſame rent ſhall be 
taken for the like rent or the 
fame in quantity. And fo it 
is [d] it a man by deed grant- 
eth a rent charge out ot his 
land to a man for lite, and 
granteth further by the fame 
deed that hee and his heires 
may diſtreyne in the land tor 
the ſame rent, this amounteth 
to a new grant of a rent in 
tee imple. (1) 

But yet a rent charge by 
the act of the partie may in 
tome caſe be apportioned. As 
it a man hath a rent charge 
of 20 ſhillings, he may releatc 
to the tenant of the land 
10 ſhillings or more or lefle, 
and reſerve part; (2) for the 
grantee dealeth onely with 


the rent, and dealeth not with the land as in cate ot purchaſe 
And fo was it holden in the common place, Fl. 14. Elis. which I mylelte heard 
So ſe] if the grantee of an annuity or rent charge of 20 pound grant 10 


pound parce!l of the tame annuity or rent charge, and the tenant attorne, hereby the annu- 
ty or rent charge is divided. (3) 
And [V/] when the rent charge is extinguiſhed by his purchaſe of part of the land, he ſhall 


never have a writ of annuitie ; becauſe it was by the grant a rent charge, and he hath ditchar- 
od the land of the rent charge by his owne att by purchaſe of part, And therefore he cannot 
by writ of annuity diſcharge the land of the diſtreſſe, as I. ti bath before (4) ſaid. But if 
the rent charge be determined by the act of God or of the law, yet the grantee may have a 
writ of annuity. As if tenant for another man's lite by his deed grant a rent charge to one tor 
21 yeares, cc que wie dieth, the rent charge is determined; and yet the gramee may have 
during the yeares a writ of annuity for the arrerages incurred after the death of ceffy gue vie 
beenrute the rent charge did determine by the act of God and by the courſe ot law. Attus levis 
mull! facit injuriam. The like law is, if the land out of which the rent charge is granted 
recovered by an elder title, and thereby the rent charge is voyded, yet the grantee ſhall have 
a writ of annuity; for that the rent charge is avoyded by the courfe of law; and fo it was 
holden in JJ ard's caſe above remembred againſt an opinion 0% in g. II. b. 42. a. 

Car rent ſervice in tiel cafe poet eftre apportion. Whether this apportion- 
ment wis at the common law, or by the force of the flatute of quia emptores terrarum, hath 
beene a _queition in our bookes. “ And it appeareth by It, that it was fo at the com- 
mon law; tor when he ciicth any thing provided by any flatute, he citeth the ſtatute, as he 
hath done this very act before. Lite [praketh here indefinitely of rent ſervice, and there 
be divers kindes of rent ſervices which are not within that ſtatute; and yet ſuch rent ſervices 
arc apportionable by the common law. As if a man makcth a leaſe for hte or yeares reſer- 
viug a rent, and the leflee furrender part to the leflor, the rent ſhall be apportioned. So it 
the leſſor recovereth part of the land in an action of waite, or entereth tor a ſorteiture in part, 
the rent ſhall be apportioned. 

[ 2] So likewiſe it the leſſor granteth part of the reverſion to a ſtranger, the rent ſhall be 
apportioned ; for the rent is incident to the reverhon. [/] So it is it tenant by knights ſer- 
vice by his laſt will and teſtament in writing deviſcth the reverſion ot two parts of the lands, 
the deviſce thall have two parts of the rent, By 

And theſe caſes are in mine opinion rightly adjudged againſt a ſudden opinion in HH. 6. 
and 7. K. 6. reported by ferjcant Beadloe to the contrary. Note, what inconvenience ſhould 
tollow, if by the ſeverance of the revertion the rent ſhould be extinct. 

P urchaſe farcell de la terre. This is intended of a fce ſimple, 

. tor 


148 
(Ant. 146. b.) 


[4]8. H. 4. 1g. 
(Poſt. 308. b.) 


(1. Ro. Abr. 235-) 


Hil. 14. Fliz. 
ſe 9. II. 6. 19. 53. 
F. N. B. 152. D. E. 


J F. 4. 4. 
22.F. 4. ledarreincaſe gt. 
7-H.6. 9. II. O. 1. 5-H. 7. 33. 


Ward's caſe cited in 2. Co. in 
Heyward's caſe fo. gb. 


9 H. 6 42. 


® Brookes tit. apportionment &. 


. J. 19. 2. All. 52, 
3- Aff. 18. 18, E. a Avon 
ie 18. Vid. 6. Co. 1. 3. in 


Bruerton's caſe. Vid. B. Co. 10g. 
106. in Talbot's cafe. 
(1. Ro, Abr. 234. Polt. 215.) 


[2] 14. H. 8. 12. Vid. 8. Co. 
79. in Wilde's caſe. Pale h. 
39. Eliz. Rot. 233. So it way 
adjudg-d inter Collins and Hard- 
ing. 

(13. Co. 57.) 

[4] Trin. 43- Eliz. Rot. 243. 
inter Welt & Laflels. & Hull. 
4% Fliz. Rot. 108, in commun 
bancy inter Ewer & Moyle, 


(1) Acc, Dy. 252. a. for there is a caſe, in which it was held, that a rent charge ſhould go to the heir, though beirs 


were not mentioned, except in the clauſe of diftreſs. 
(2) See Arcs in the comment on fect. 535. poſi. fol. 205. 4. 


(+) But Hobart, who crexends puts the like caſe, obtierves, that the tenant is not compellable to attorn. Hob. 26. 


(4) PVhis feerns a mibake : atleaſt I cannot find any patlage of the kind in Littleton. 


In one copy which 1 have of the Coke 


upon Littleton, the whele of this paſſage is truck through witha pen z and in another it is ſcored under as doubtful. 


(5) Ant. ſect. 216. 
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Lib. 3. Cap. 12. Of Rents. Sect. 222. 


L 32. H. 8. tit. Extinguiſh= for if there be a lord and tenant of 40 acres of 1: fer ill .; 
. & eb c and ten t 40 acres of land by fealty and 20 ſhillings rent [7], if 
N the tenant maketh a gitt in tale, or a leaſe for lite or ycures, of parcell thereof to the lord, 
(Gold(b. 44- 1. Ro. Abr. 943, in this caſe the rent ſhall not be apportioned tor any part, but the rent ſhall be tuſpended tor 
9. Co. 135. 1. Ro. Abt. 235.) the whole : for a rent ſervice (faith LHAton) may be extinct for part, and apportioned for the 
| reſt ; butarent ſervice cannot be ſuſpended in part by the act of the partie, and in c forother (1) 

part. So it is if the leflor enter upon the letlee tor life or yeares into part, and thereof dit 

ſeiſe or put out the leſſce, the rent is ſuſpended in the whole, and ſhall not be apportioned tor 


rt 4 4.9 1 * 8 . any part. And where our bookes * ſpeake of an apportionment in caſe where the leflor enter; 
LS 88 upon the leſſce in part, they are to be underitood where the leffor enters lawfully, as upon a 
(4: Ne. Abe 235. ſurrender, forfeiture, or ſuch like, where the rent 15 lawtully extinct in part. And yet by act in 


law a rent ſervice may be ſuſpended in part, and in c for Hart.“ As when the vardian 
in chiralrie entreth into the land of his ward within age, now is the ſeign'orie ſuſpended i 
but if the wife of the tenant be endowed of a third part of the tenancie, now thall fic 
pay to the lord the third part of the rent.“ And to it is if thetenant give a part of the tenan- 
cie to the father of the lord in taile, the father dieth, and this deſcends to the lord; in this 
caſe by act in law the ſeigniorie is ſuſpended in part and in e for part, and the ſame 
law is of a rent charge. 

Likewiſe a ſeigniorie may be ſuſpended in * by the act of a ſtranger. * Az if two joyn- 
tenants or coparceners be of a ſeigniorie, and one of them difleite the tenant of the land, 
the other joyntenant or coparc-ner ſhall diſtreine tor his or her moitie, 

Concerning the apportioninent of rents, there is a difference berweene a grant of a rent, 
and a reſervation of a rent: for [4] if a man be ſeiſed of two acres of land, of ons in toe © 
ſimple, and of another in taile, and by his deed grant a rent out ot both in tee; in taile, tor 
life, &c. and dieth, the land intailed is diſcharged, and the land in tee fimple remaines charged 
with the whole rent; for againſt his owne grant he ſhall not take advantuge of the wenke= 
D 6. 3. 9. E. 4 1. 2. neſſe of his one eſtate in part. [I] But if he make a gift in taile, a leaſe tor lite or for vearcs 
* by ug 42 oh oy 4 of both acres, reſerving a rent, the donor or leflor dieth, the Hue in taile avoydeth the gut 
42. Ro. Abr. 235-) or leaſe, the rent ſhall be apportioned ; tor ſeeing the rent is reſerved out of and for the whole 

land, it is reaſon that when part is evicted by an elder title, that the dunee or leflee ſhould not 
be charged with the whole rent, but that it ſhould be apportioned ratably according to 
the value of the land, as Lifileton here faith, 

[It a man grant a rent charge out of two acres, and after the grantee recovereth one 
of the acres againit the grantor by a title paramount, the whole rent ſhall iflue out ot the 
other acre: but if the recoveric be by a faint title by covine, then the rent is extinct tor the 
whole, becauſe he claimeth under the grantor, ; 

It a man infeoffeth R. of one acre in fee upon condition, and PB, being ſeiſed of another acre 
in fee granteth a rent out of both acres to the feoftor, who entreth into the one acre tor the 
condition broken, the whole rent ſhall iſſue out of the other acre; becauſe his title is paramount 
the (3) grant. But if a man maketh a leaſe for lite of blacke acre and white acre, referring 
two ſhillings rent, upon condition that if the lefſec doth ſuch an act, &c, that then he thall have 
fee in blacke acre, the leflee performes the condition, albeit now by relation he hath the 
fee ſimple ab initio, yet ſhall the rent be apportioned ; tor that the reverſion of one acre wher 2» 
unto the rent was incident is gone from the leflor ; and fo note a diverſitie betweene a rent in 
groſſe and a rent incident to a reverſion, concerning the apportionment thereot. And yet in fume 
caſes a rent charge ſhall not be wholly extinct, where the grantee claimeth trom and under 
the grantor. As if R. maketh a leaſe of one acre tor life to . and . is ſeiſed of another acre 
in tee, A granteth a rent charge to R. out of both acres, and doth waſt in the acre which he 
holdeth for life, B. recovercth in waſt ; the whole rent is not extinct, but ſhall be apportioned ; 
and yet B. claimeth the one acre under A. And ſo it is if A. had made a teoftmert in tee, and N. 
had entred for the forfeiture, the rent is to be apportioned, and is not wholly extinct : and the 
reaſon hereof is, for that it is a maxime of law, that no man ſhall rake advantage of his owne 
wrong, nullus commodum capere poteft de injurid ſud proprid ; (4) and therefore ſeeing the wait 
and forfeiture were committed by the act and wrong ot the leſſce, he ſhall not take advantage 
thereof to extinguiſh the whole rent: and the whole rent cannot iſſue onely out of the other 
acre, becauſe the leſſor hath the one acre under the eſtate of the leflec, and therefore it full 
» Dyer Mich. 7. & 8. Fliz. be apportioned. * If the king give two acres of land of e value to another in tee, tee 


® 33- E. 3. Dower 138. 


*3o. AL p. 1% 


® 25. ZE. 3. 88, 


Fi] x2. H. 4. 17- 17. Ed. 2. 
Dower 564. 30. Al. p. 12. 


[=] Dodd. & Stud. li. 2. c. 17. 


1 


Manuſcript. The earle of Hun- taile, for life or yeares, reſerving a rent of two ſhillings, and the one acre is evicted by a title 
3 30 b. Briefe de Paramount, the rent thall be apportioned. | 

I . * iy. * 2 . . * . 

Mes fi un home tient ſa terre, &c. per ſervice de render annuelment, 


geonerando pro rata port. . 5 . 
Sc. un chival ou un eſperon d'or, &c. ſi en tiel caſ? le ſeignior purchaſe 
parcel de la terre, ttel ſervice eſt ale. (5) ; 

Chival. 


(1) This poſition is denied by lord Hale and the eourt of king's- bench in the caſe of Hodgkins v. Robſon and Thornborow, 


Mich. 27. Cha. 2. Sce the report of that caſe in 1. Vent. 277. 2. Lev. 143- and Polle xf. 141. . 
(2) Acc. in Aſcough's caſe, 9. Co. 135. b. and there the reaſon is expreſled, namely, that one coparcener Nia'l not be pre- 


judiced by the tortious act of the other. See alſo acc. poſt, 188. a. 


(z) See the caſe of dower, poſt. 150. a- : : x yy 
(4) So alſo by the tortious act of the leſſee a condition may be apportioned ; though in general it is not divifible by act of 


the parties. Poſt. 275. a. & 4. Co. 120. a. 8. Co. 79. b. ; | 
(5) What ſervices ſhall be extinguiſhed by the lord's purchaſe of part of the land, and what ſhal be apportioned or icmain, 


is explained much at large in Talbot's caſe, S. Co. 105. and in Brueiton's cafe, 6. Co. k. 


Lib. 2. Of Rents. 


Chival Nota, in Latine d:frarins is a great horſe or horſe of ſervice, of the French 
word deftrier ; palfridzs a horſe to travell on (1), of the French word palfray ; and run- 
cizus a nagge (you ſhall often read of them in record) it commeth of the Italian word ron- 
io. But admit that parcell of the land holden by ſuch entire ſetvice come to the lord by 
deſcent, whether ſhall the entire ſervice wholly remaine, or be extinct ? And it is holden, that 
in ſome caſe it ſhall be extinct for the whole, as ſuit ſervice, and ſuch other entire annuall 
ſuit ſervices. But if the ſervice be to render yearly at ſuch a teaſt a horle, or the like, and 
the tenant infeoffe the tather of the lord of part, which deſcends, yet the teoftor ſhall hold 
by a horſe, becauſe the ſervice was multiplied, and each ot them, vi. the teoffor and the 

held by a horſe; 

— — of paſture ſauss nombre, in twenty acres of land, and tenne of thoſe acres 
deſcend to A. : the common Jauns nombre is entire and incertaine, and cannot be apportioned, 
but ſhall remaine; But if it had beene a common certaine (as for ten beaſts), in that cafe 
the common ſhould be apportioned; And fo it is of common ot eſtovers, of turbarie, of piſcharie, 
Kc. And vet in none of theſe caſes, the deſcent, which is an act in law, ſhall worke any 
wrong to the terre-tenant ; for he ſhall have that which belongeth to him, tor the act in law 
ſhall worke no wrong (2). 

If three joyntenants hold by an entire yearly rent, as a horſc, or of a graine of wheat, and 
the tenants cetſe by two yeares, and the lord recover two parts of the land againſt two ot 
them, and the third ſaves his part by tendring of the rent, &. and finding ſuretie ; albeit the 
lord come to the two parts by lawfull recovery, grounded upon the default and wrong of the 
two joyntenants, yet thall the entire annuall rent be extinct (3). 

It the tenant holdeth by fealty and a buſhell of wheat, or a pound of comyn, or of pepper, 
or ſuch like, and the lord purchaſeth part ot the land, there ſhall be an apportionment, as well 
as if the rent were in money : and yet if the rent were by one graine of wheat, or one ſeed 
of comyn, or one pepper corne, by the purchaſe of part, the whole ſhould be extinct. 
But it an entire ſervice be pro bono publico, as knights ſervice, caſtle gard, cornage, &c. for 
the defence of the realme, or to repaire a bridge or a way, to keepe a beacon, or to keepe the 
king's records, or for advancement of juſtice and peace, as to ayd the ſherite, or to be con- 
ſtable of England (4), though the lord purchaſe part, the ſervice (5) remaines. Soit is it the tenure 
be pro opere dewotion's fine pictatis, as to find a preacher, or to provide the ornaments of ſuch 
a church ; or pro opere charitat/s, as to marry a poore virgin, or to bind a poore boy apprentice, 
or to feed a poore man. And fo note a diverſity betweene thele eaſes, aud entire ſervices for 
the private benefit of the lord, 


Sect. 223. 


Sect. 223. 


MES ſi un hime 

tient ſa terre 
dun auter, fer bo- 
mage fealtio & ef- 
cuage, & per certaine 
rent, fi le ſeignior 
purcbaſe parcel de la 
terre, Sc. en liel cas le 


rent ſera apportion, 


come eft avant dit: mes 
uncore en ceſt caſe 
I bomage & fealty de- 
murront entier a le 
ſeiguior; car laſcig niar 
avera le bomage & 
fealtie de ſon tenant 
Pur le reiinant de les 


BUT if a man hold 

his land of another, 
by homage fealty and 
elcuage, and certaine 
rent, if the lord pur- 
chaſe part of the land, 
&c. in this caſe the 
rent ſhall be appor- 
tioned, as is aforeſaid: 
but yet in this caſe 
the homage and feal- 
ty abide entire to the 
lord ; for the lord 
ſhall have the homage 
and fealty of his te- 
nant for the reſt of the 
lands and tenements 


(1) It is uſed in this ſenſe in a writ in F. N. B. 93. I. 

(2) This fame moxim is cited and applied aut, ful. 148. 3. 

(3) A learned obſerver on the Coke upon Litth- ron, whoſe MSS. notes I have, objects to it as againſt reaſon, that the lord 
ſhou'd loſe his ſervice from the third jointenant. However, the year-book of E. 4. cited by lord Coke, is an authority for the 
p'ſ1tion 3 and further it mould be conſidered, that the caſe ſuppoſed is of an intire rent, that is, of one incapable of 


dwihon. | 
(4) Sre poſt, 165. à. 
(5) ACC. poſt. 49. b. 


4H 


PUrchaſe parcel de la 


terre, Se. Hers, by 
this c. is implyed, that the 
reaſons, wheretore homage and 
tcalty remaine and are not ex- 
tinct in this caſe, are: Firſt, be- 
cauſe it can be no loſſe to the 
tenant, as it might in the caſe 
of an horſe or other entire 
ſervice; for there it may bee 
the remnant is not ſutfhcicnt 
in value to pay it. Secondly, 
there is no land, but it muſt 
be holden by ſome ſervice or 
other ; and homage and fealty 
arc the treeſt and leaſt charge- 
able ſervices to the tenant, 


Pur ceo que tiel ſer- 
vices ne ſont paſſe an- 
nua ſervices, &c. This 


is ratio una, but not wnica, as 


it appeareth by that which 
hath 


149 


Anno 6. R. 1. Rot. g. War. 
Bruerton's caſe.6. Co. 8. 34. AN. 
15. 35- II. 6. Excc. 81. pl Com, 
72. 40. E. g. 40. 6. E. 8. tit. 
Avowne £06. 


(2. loſt, gog. 8. Co. 103.) 


F. N. B. 20g. 40. E. 3. 40. 


Vid. Lite. cap. tenant in common 
71. b. 6. Co. 1. 2. in Bruct- 
ton's caſe. Lit. f. 49. 11. H. 5. 
12. b. 24. H. 8. Tenures 33. 
Brooks. 33. H. 6. 6. 11. EL Dy. 
285. 16. E. g. Avowric 9g. 


Bruerton's caſe ubi lupras 
(8. Co. 10.) 


8. E. 2. Avowrie. 306. 


Lib. 2. 


ſpl wid. 606. a. 
Rrucrtton's calc 6. Co. 
Talbot's caſe 8. Co. 194. 
8. H. 7. 11. 

(Poll. 27. b. 18% b. 


P „ K. 3 29. Talbot's caſe 
& Co. 194 


y Rmerton““ cale 6. Co. 1 $o 
I. Ibo calc 8. Co. 154. 


La „ „ Avawric 208. 


21. F. 3. 58. b. 34. AM. $5. tit. 
apportionment. b, 28. g-Ail. 22. 


30. All. Pl. 12. 


(Ant. 148. b.) 


34 H. 6. 41- b. 


Cap. 12. 


hath becne ſaid. If there be 
lord and tenant by 1 tie 
and herriot ſervice, and the 
lord purchaſe port of the land, 
the herriot ſervice is / extinct, 
(and yet it is not annuall, 
bur to bee puid at the death 
of the tenant} becauſe it is 
entire and valuable, 
Solongue Fafferance 
& rate de la terre, 
=o : F : 
Sc. Here is by this (O. 


implycd, that in ſome cute 
where it is entire and valug- 
ble, and not annuall, it ſhall 


not (as hath beene fayd) be extinguiſhed by purchaſe of parts: 


Of Rents, 


terres  tenements fe- 
uus de luy, come il a- 
doit adevant (i), pur 
ces que ticls ſervices ne 
Jont pas annuals ſer— 
Vices, et ne fojent 
efire apportion, mes 
{ efcuage poit, & ſerra 
apportton ſolongue Faf- 
ferance et rate de la 
Ferre, Se. 


Sect. 224. 


holden of him, as hee 
had before, becauſe 
that ſuch ſervices are 
no yearely ſervices, 
and cannot be appor- 
tioned, but the eſcu- 
age may and ſhall bee 
apportioned accord- 
ing to the quantitie 
and rate of the land, 
CC. 


* as knights ſervice which 


* 


1s to be pertortned by the body ot a man, it the lord purchate part, yet the tenure by knights 
ſervice remaines for the rehidue, gra pro bono „co & pro defi hone in. 62) but the eſco- 
anc ſhall bc apportioned, as here Littleton tat ly becaute that is for the benefit ot the lord, 
and yet it is catuall, and not annuall. And where our author fpcaketh of lervices, it is im- 
pled, that a herriot cuſtome, though it be entire, valuable, and not annuall, by the purchaſg 
of part ſhall not be extiact. On the other part, when the tenure is by an entire {ervice, 
and rhe tenant alien part of the tenancie, in what caſes the rent ſhall be multiply ed (that is) 
where the feoffor and the altence ſhall pay the entire rent ſeverally, (3) (tor regularly it hold- 
ech, that gue in partes divide nequeunt ſolida @ fingulis prefiantur) and where not, you may 


read at large in my * Reports. 


And by this (&:.) is alſo implyed, that the apportionment ſhall not be according to the 
quantity of the land, but according to the quantity or value thercot, (4) as by that which lth 


beene laid appearcth, 


Ote here a diverſity, when 

the grantee of au rent 

charge commeth to a part of 

the land charged by his owne 

act, and when by the courſe 
oft law. (6) 

Purchaſe parcel de 


les tenements charges 


en fee. And ſo it is if the 
tenant giveth to the father of 
the grantee part of the land 
in taile, and this deſcend to 
the grantce, the rent ſhall be 
apportioned ; and fo by act in 
law a rent charge may bee 
ſuſpended for one part, and 
in ehe tor another. 

And fo it is, it the father be 
grantee of a rent, and the fon 
purchaſe part of the land 
charged, and the father dieth 
atter whoſe death the rent de— 
feels to the fon, the rent 
{hall be apportioned ; and to 
it is it the grantee grant the 
rent to the tenant of the land, 
and to a ſtranger, the rent is 
extinct but tor a moitie. 


(.) In L. & M. &:. is here added. 
(2) Acc. ant. 149. a. 

(3) Ant. 67. b. 

(4) Acc. infra, ſet. 224. 


(„% The word vent is here inferted in L. & MR 


(6) Acc. ant. 147. b. 


SeEt. 224. 
Jem, ſ home ad un 


rent charge, & ſon 
pier purchaſe parcel 
de les tenements charges 
en fee, & moruſt, 
& cel parcel deſcend 
a ſon fits, que ad le 
rent charge, ore cel 


(5) charge ſerra ap- 


Fortion folonque le va- 


lue de la terre come 9 
avautdit de rent fer- 
vice; pur ceo que til 
portion de la terre 
purchaſe per la prere 
ne vient al fits per fon 


fait demeſne, mes per 


giſcent & per courſe 
del ley. 


AL ſo, if a man hath 

a rent charge, and 
his father purchaſe 
parcell of the tene- 
ments charged in fee, 
and dieth, & this par- 
cell deſcends to his 
ſonne, who hath the 
rent charge, now this 
charge ſhall be appor- 
tioned according to 
the value of the land, 
as is aforeſaid of rent 
{ſervice ; becauſe ſuch 
portion of the land 
purchaſed by the fa- 
ther commieth not to 
the ſonne by his owne 
tat, but by deſcent 
and by courſe of law. 


It 


Lib. 2. Of Rents. Sect, 225. 


Tf a man hath iſſue two daughters, and grant a rent charge out of his land to one of them 9. Aff. 22. 


and dicth, the rent ſhall be apportioned ; and it the grantee in this caſe enteoffeth another of 
her part of the land, yet the moity of the rent remaineth iſſuing out ot her ſiſter's part, becauſe 
the part of the grantee in the land by the detcent was diſcharged of the rent. But in all 
thete caſes where the rent charge is apportioned by act in law, yet the writ of annuity 
tületh; for it the grantee ſhould bring a writ of annuity, he muſt ground it upon the grant 
by dced, and then mult he, as it hath beene faid, (1) bring it for the whole, 


Annua nec debitum judex non ſi parat ifſun. 


Alſo in reſpect of the realty the rent is apportioned, But the perſonalty is indiviſible, and 
by act in law ſhall not be divided, It execution be ſucd of body and lands upon a ſtatute 
merchant or ſtaple, and after the inheritance ct part of thoſe lands deſcend to the conuſee, 
all the execution is avoided ; tor the duty is perfonal!, and cannot be divided by act in law (2). 

Ne vient al fitz per ſon jait demeſne, mes per diſcent & per courſe del 2 
It the father within age purchitc part of the land charged, and aliencth within age and dy- 
eih, the ſonne recovereth in a writ of dum ſuit infra etatem, or entercth ; in this cate the act of 
law is mixt with the att of the party, and vet the rent hall be apportioned ; for after the 


recovery or entry the fonne hath the land by deſeent. 
So it is in cafe the ſonne recovereth part ot the land upon an alienation by his father, dune 
ao t combos ments, the rent hall be appo! tioned tor the cauſe aforcſaid. 
A mn feited of lands in a tce taketh ce, and maketh a tcoifment in tes, the feoffee grants 
a rent charge of x. pound out of the land to the feoffor and his wife and to the heires of the 
biſbant, the (band dyeth, the wife recovereth the moity tor her dower by the cuſtome ; 


. 1 — 1 2 * . 
the rein charge mall be apportoned, and ſhe may diſtreine tor tive pound 
In which cate two notable things are to be obſerved, 


ot the rent (3). 


|, which 1s the moity 


Piru, albeit the dower 


be by relation or fiction of law above the rent (4), yet when the wite recovereth her dower, the 
malt not have her entire rent out ot the relidue ; tor a relation or fiction of law thall never 


WOrKe 4 Wrong ur charge 10 4 third perſon, but in f. one furi, ſemper e/t we x 
tht albeit her one att doe concurre with the act in law, yet the rent ſhal 


Tem, | foit ſeignior 

& tenant, & le te- 
rant tient de fon forge 
niar per fealty & cer- 
taine rent, & le ſeignior 
granta te rent per fon 
fait a un auter, &c. 
refervant aluy l. fealty, 
& le tenant atiurna al 
grant ee de le rent » Ore 
tiel rent eft rent ſeck 
a le grantee; pur ceo 
gue les tenements ne 
fent tenus del gran- 
tar () de le rent, mes 
font tenus del ſeig- 


nian one reſerve à iy 


Sect. 225. 
ALſo if there bee 


lord and tenant, 
and the tenant holds 
of his lord by fealtie 
and certaine rent, and 
the lord grants the 
rent by his deed to 
another, reſerving the 
fealty to himſelfe, and 
the tenant atturnes to 
the grantee of the 
rent, now this rent is 
rent ſeck to the gran» 
tee; becauſe the tene- 
ments are not holden 
of the grantor of the 
rent, but are holden of 


Sccondly, 
be apportioned. 


"Br 
73 T he ſeignior gran— 

ta le rent, &c. 
So it is it the lord relcaſe 
the rent to the tenant fa- 
ving the tealty, the rent 1s 
extinct. But it there be lord 
and tenant by fealty and 
rent, and the lord by his 
deed reciting the tenure re- 
leaſe all his right in the land 
ſaving his taid rent, the 
ſcigniory remaines, and he 
{hall have the rent as a rent 
ſervice, and the tealty inci- 
dent to it; for the iaid rent 
is as much to lay as the rent 
ſervice whereunto ſcalty 15 
incident. 

And if the lord hath iſſue 
two _ daurhters and dieth, 
and upon partition the teal- 
tic i3 allottcd to the one and 
thc rent to the other, the ſhall 


5. R. 2. Annuity 21. 


Pl. Com. 72. 
35- H. 6. ut, Execut. 81. 
15. L. 4. 5+ 


5- F. 2. Avowry 206. 


185 


3- Co. 29. in Butler & Baker's 
Cale. 


12. E. 4. 11. 9. F. 3. 1. 40. F. 4 


?*. b. 13. E. 2. tit. Relcaſcs 36 
(Poſt. 151. a.) 2 


17. E. 3. 78. b. 


4 - have the rent as a rent 
Jealtic. the lord who reſer- gcke. 
1 1. — oF — » $*% 4* * — % 7 * 1 
ved to him the fealtie. It there be lord of a man- 17. K. 3. 22. b. 
| nor and tenaut by trcalty, 
fuit of court and rent, the lord grant the fealty ſaving to him the fuit ot court aud 
rent, the tiring 1 300d for tac icat, bat not lor the ſuit to court; becauſe the gran— 
tes 
(1) Ant. 144. b. near the end, 
2) Acc. 2. „t., 227. For other inftances of the indiviſthility of debts and perſonal duties, ſee F. N. B. 46. a. Keilw. 


106. | s Bro, * 


Ih s tame c2f- 


F*% + Cal. p!. 52. 137. 
» P i ard LEES ex 41 \& \ * 1 * , 
15 Cittd and approved of in .\Mcough > caſe, 8. Co. 135. b. 


letl. e232. Nlarch. 66. Gy. 


8 
(4) S:c the cafe of condition ant. 143. h. 
(s) Crate inttcad of grazter in I. & M. & Roh. which is agrecable to the ſenſe of the paſſage, 


Lib. 2. 


[plowd. 96. a. 
Rrucrton's cafe 6. Co. 
Tatbot's caſe 8. Co. 194. 
8. 11. 7. 11. 

(Poll. 276. b. 183. b.) 


7. K. 3. 29. Talbot's caſe 
& Co. 194 


v Reaerton's calc 6. Co. 1. 2. 
Talbot's calc 8. Co. 194. 


3 E. e. Avowrie 209. 
21. E. g. 58. b. 34. Aff. 15. tit. 
apportionment. b. 28. g.Ail. 22. 


30. Aſſ. PI. 12. 


(Ant. 148. b.) 


34 UI. 6. 41. b. 


Of Rents. 


Ferres e tenements fe- 


Cap. 12, 


hath becne ſaid. If there be 
lord and tenant by fcaltie 


Sect. 224. 


holden of him, as hee 


and herriot ſervice, and the 


lord purchaſe part of the land, 
the herriot ſervice is extinct, 
(and yet it is not annuall, 
but to bee paid at the death 
of the tenunt) becauſe it 1s 
entire and valuable, 
Solonque Fafferance 
& rate de la terre, 


- . . 
Se. Here is by this (Sc.) 
implyed, that in ſome cafe 
where it is entire and valua- 


uus de luy, come il a- 
doit adevant (1), pur 
ceo que tzels ſervices ne 
font pas annuals ſer- 
vices, ef ne poyent 
re apportion, mes 
[eſcuage poit, & ſerra 
apportion ſolonque laf- 
ferance et rate de la 
terre, Ce. 


had before, becauſe 
that ſuch ſervices are 
no yearely ſervices, 
and cannot be appor- 
tioned, but the eſcu- 
age may and ſhall bee 
apportioned accord- 
ing to the quantitie 
and rate of the land, 
&C. 


ble, and not aanuall, it ſhall | 
not (as hath beene ſayd) be extinguiſhed by purchaſe of parts: * as knights ſervice which 
is to be pertortacd by the body of a man, it the lord purchate part, yet the tenure by knights 
ſervice remaines for the reſidue, 9% pro bono prblico & pro defonſrone regni ; (2) but the efeu-— 
age ſhall be apportioned, as here Litileton faith, becauſe that is tor the benefit of the lord, 
and yet it is catuall, and not annual!. And where our aathor ſpeuketh of ſervices, it is im- 
plicd, that a herriot cuſtome, though it be entire, valuable, and not annuall, by the purchaſe 
of part ſhall not be extinct. On the other part, when the tenure is by an entire ſerv ice, 
and rhe tenant alien part of the tenancie, in what cafes the rent ſhall be multiplyed (that is) 
where the teoffor and the alience ſhall pay the entire rent ſeverally, (3) (tor regularly it hold- 
eth, that gu in partes dividi nequeunt ſolida @ fingulis preſtantur) and where not, you may 


read at large in my * Reports. 


And by this (S.) is alſo implyed, that the apportionment ſhall not be according to the 
quantity of the land, but according to the quantity or value thereof, (4) as by that which hath 


becne laid appcarcth., 


Ote here a diverſity, when 

the grantee of au rent 
charge commeth to a part of 
the land charged by his owne 
act, and when by the courſe 


ot law. (6) 


Purchaſe parcel de 
les tenements charges 


en fee. And ſo it is if the 
tenant giveth to the father of 
the grantee part of 'the land 
in taile, and this deſcend to 
the grantee, the rent ſhall be 
apportioned ; and fo by act in 
law a rent charge may bee 
ſuſpended for one part, and 
in ee for another. 

And ſo it 1s, it the father be 
grantee of a rent, and the fon 
purchaſe part of the land 
charged, and the father dieth 
atter whoſe death the rent de- 
icenils to the ſon, the rent 
ſhall be apportioned ; and fo 
it is it the grantee grant the 
rent to the tenant of the land, 
and to a ſtranger, the rent is 
extinct but for a moitie. 


(r) In L. & M. & c. is here added. 
8 Acc. ant. 149. a. 

3) Ant. 67. b. 
(4) Acc. infra, ſect. 224. 


(„) The word rent is here inſerted in L. & MR 


(0 Acc. ant. 147. b. 


Seck. 224. 


Jem, fi home ad un 

rent charge, & ſon 
pier purchaſe parcel 
de les tenements charges 
en fee, & moruſt, 
& cel parcel deſcend 
a ſon fits, que ad le 
rent charge, ore cel 
(5) charge ſerra ap- 
fortion ſolonque le va- 
lue de la terre come ef} 
avantdit de rent ſer- 
vice; pur ceo que tiel 

ortton de la terre 
purchaſe per la piere 
ne vient al fits per fon 


fait demeſne, mes per 


diſcent & per courſe 
del ley. 


A Lſo, if a man hath 

a rent charge, and 
his father purchaſe 
parcell of the tene- 
ments charged in fee, 
and dieth, & this par- 
cell deſcends to his 
ſonne, who hath the 
rent charge, now this 
charge ſhall be appor- 
tioned according to 
the value of the land, 
as is aforeſaid of rent 
ſervice; becauſe ſuch 
portion of the land 
purchaſed by the fa- 
ther commeth not to 
the ſonne by his owne 
fact, but by deſcent 


and by courle of law. 


It 


Lib. 2. Of Rents. Sect. 225. 


If a man hath iſſue two daughters, and grant a rent charge out of his land to one of them 
and dieth, the rent ſhall be apportioned ; and if the grantee in this caſe enfeoffeth another of 
her part of the land, yet the moity of the rent remaineth iſſuing out of her ſiſter's part, becauſe 
the part of the grantee in the land by the deſcent was diſcharged of the rent. But in all 
thete caſes where the rent charge is apportioned by act in law, yet the writ of annuity 
faileth ; for it the grantee ſhould bring a writ of annuity, he muſt ground it upon the grant 
by deed, and then muſt he, as it hath beene ſaid, (1) bring it for the whole. 


9. ATT. 22% 


Annua nec debitum judex non ſi parat iſum. 5+ R. 2. Annuity 21. 


Alſo in reſpect of the realty the rent is apportioned, But the perſonalty is indiviſible, and 
by act in law ſhall not be divided, If execution be ſued of body and lands upon a ſtatute 
merchant or ſtaple, and after the inheritance of part of thoſe lands deſcend to the conuſee, 
all the execution is avoided ; for the duty is perſonall, and cannot be divided by act in law (2). 

Ne vient al fitz per fon fait demeſne, mes per diſcent & per courſe del oy, 
It the father within age purchate part of the land charged, and alieneth within age and dy- 
cth, the ſonne recovereth in a writ of dum ſuit infra αtatem, or entereth: in this cate the act of 
law is mixt with the act of the party, and yet the rent thall be apportioned ; for after the 
recovery or entry the ſonne hath the land by deſcent, 

So it is in caſe the ſonne recovereth part ot the land upon an alienation by his father, dum 
20% fuit compos mentis, the rent ihall be apportioned for the cauſe aforeſaid, 

A min ſeiſed of lands in a fee taketh wife, and maketh a feolfment in fee, the feoffee grants 
a rent charge of x. pound out of the land to the feoffor and his wife and to the heires of the 
buſban'l, the huſband dyeth, the wife recovereth the moity for her dower by the cuſtome ; 
the rent charge ſhall be apportioned, and ſhe may diſtreine tor tive pound, which is the moity 
of the rent (3). In which cate two notable things are to be obſerved, Firit, albeit the dower 
be by relation or fiction of law above the rent (4), yet when the wite recovereth her dower, the 


Pl. Com. 72. 
35- H. 6. ut. Execut. 21+ 
15. E. 4. 5+ 


5. E. 2. Avowry 206. 


ſhall not have her entire rent out of the reſidue; for a relation or fiction of law thall never 


worke a wrong or charge to a third perſon, but i» fone juris ſemper eff wo tas. 
that albeit her owne act doe concurre with the act in law, yet the rent ſhal 


FTem, ſi foit ſergntor 

& tenant, & le te- 
nant tient de fon ſoig- 
ator per fealty & cer- 
taine rent, & le ſeignior 
granta le reat per ſon 
fait a un auter, &c. 
reſervant aluy le fealty, 
& le tenant atiurna al 
grantee de le rent, ore 
trel rent eſt rent ſeck 
@ le grantee; pur ceo 
gue les tenements ne 
font tenus del gran- 
tor { 5) de le rent, mes 
font tenus del ſeig- 
nion que reſerve @ uy 
Jealt ie. 


Sect. 238. 
ALſo if there bee 


lord and tenant, 
and the tenant holds 
of his lord by fealtie 
and certaine rent, and 
the lord grants the 
rent by his deed to 
another, reſerving the 
fealty to himſelfe, and 
the tenant atturnes to 
the grantee of the 
rent, now this rent 1s 
rent ſeck to the gran- 
tee; becauſe the tene- 
ments are not holden 
of the grantor of the 
rent, but are holden of 
the lord who reſer- 
ved to him the fealtie. 


Sccondly, 


be apportioned, 


* * 

ET te feignior gran- 

ta le rent, &c. 
So it is it the lord releaſe 
the rent to the tenant fa- 
ving the tealty, the rent is 
extinct, But it there be lord 
and tenant by fealty and 
rent, and the lord by his 
deed reciting the tenure re- 
leaſe all his right in the land 
ſaving his laid rent, the 
ſeigmory remaines, and he 
ſhail have the rent as a rent 
ſervice, and the fealty inci- 
dent to it; for the ſaid rent 
is as much to ſay as the rent 
ſervice Whereunto ſcalty is 
incident. 

And if the lord hath iſſue 
two daughters and dieth, 
and upon partition the teal- 
tic is allotted to the one and 
the rent to the other, the ſhall 
have the rent as a rent 
ſecke. 

It there be lord of a man- 
nor and tenant by fcalty, 


c ales, 


17. E. 3. 72. b. 


3. Co. 29. in Butler & Baker's 


12. E. 4. 11. 9. E. g. 1. 40. E. g. 
22, b. 1g. E. g. tit. Relealcs 36. 
(Poſt. 151. a.) 


17. E. 3. 78. bo 


fuit of court and rent, the lord grant the fealty ſaving to him the ſuit of court and 
rent, the laving is good for the cnt, but not for the ſuit to court; becauſe the gran- 
tes 


(1) Ant. 144. b. near the end, 

(2) Acc. 2. Vvntr, 327, For other inſtances of the indiviſthility of debts and perſonal duties, ſee F. N. B. 46. a. Keilw. 
206. a. Bro. No. Caf. pl. 52. 138. Hetl. £3. March. «$6. 61. 

(3) This fame eaſe is cited and approved of in Aſcough's caſe, 8. Co. 135. b. 

(4) Sc the caſe: of condition ant. 143. h. 

(5) Crantee initcad of granter in IL. & M. & Roh. which is agreeable to the ſenſe of the paſſage, 


44 ————ů—— . oor 2 8 „ 


Lab. 2. 


„E. 3. b. Fitz Warren's caſe, 


7. E. g. 2. 3. Adjudged, 


31. AT. 31. * AM. 10. 32. 
All. pl. 10. F. N. B. 178. D. 
22. H. 6. 3. b. 4 E. 3. All. 
449. 28. H. 8. Dicer 31. 


* 21. AN. 23 22. Aff. 3g. 


(Mo. 190. 1. Leon. 14) 


C 


fa} 49. E. 3. 22. per Curiam. 


[65] 44. E. 3. 19. £0. $9. H. 6. 
25- 29. Ail. pl. 20- 26. All. 


P. 38. 


(1) Ant. 143+ . 
(2) 


Cap. 12. Of Rents. Sect. 226, 


tee can keepe no court, and there is no tenure of the grantor, and therefore the ſuit of court 
is loſt and periſhed in that caſe. 

If the — hold of the donor by fealty and certaine rent, and the donor grant the 
ſervices to another, and the tenant atturne, ſome have ſaid the rent ſhall not paſſe, becauſe 
the rent cannot paſſe but as a rent ſervice being granted by the name of ſervices; and the 
fealty cannot paſſe, becauſe as hath beene ſaide (1) the fealty is incident inſeparable to the 
reverſion. But it ſeemeth, that the rent ſhall paſle as a rent ſecke; (2) becauſe at the time of 
the grant it was a rent ſervice in the grantor, and therefore there be words ſufficient to paſſe 
it to the grantee, and it is not of neceſſity that it ſhall be a rent ſervice in the hands of th: 

rantee. 

If there be lord and tenant by fealty and certaine rent, and the lord by deed grant the 
rent in fee ſaving the fealty, and grant further by the ſame deed that the grantee may diſ- 
treine for the ſame rent in the tenancy, albeit a diſtrefle were incident to the rent in the 
hands of the grantor, and although a tenant attorne to the grant, yet cannot the grantee 
diſtraine ; for the diſtreſſe remaines as an incident inſeparable to the ſeigniory, & then 
the tenant ſhould be ſubject to two ſeverall diſtreſſes of two ſeverall men. (3) And ſo it is if 
the lord in that cafe grant the rent in tayle or for lite, ſaving the fealty, and further grant that 
the grantee 1 for it, albeit the reverſion of the rent be a rent ſervice, yet the do- 
nee or grantee ſhall have it but as a rent ſecke, and ſhall not diſtreine for it, 

It is to bee obſerved, that where a rent ſervice is become a rent ſecke by ſeverance of the 
ſame from the ſeigniory, that now the nature of the rent is changed; for it the grantee pur- 
chaſe part of the land, the whole rent ſhall be extinct, And whereas in an aſſiſe tor a rent 
ſervice, all the tenants of the land necd not to be named, but ſuch as did the diſleitin ; yet in 
aſſiſe for the rent ſeck, which ſometimes was a rent ſervice, all the tenants muit be named, 
as in caſe of a rent charge, albeit he were diſſeiſed but by one fole tenant. * But if the lord of 
a mannor releaſe the fealty to his tenant ſaving the rent, or that a meſnalty become a cent 


by ſurpluſage, (4) thoſe that are now ſecke 


mannor ; but a rent charge cannot be part of a mannor. 


Attorne, Se. 


and place. 


ST he ſeignior voet 
granter per ſon 


Jait le homage, &c. It is 


to be obſerved, that where the 
ſeigniory is by homage 
fealty and rent, [a] it the 
ord grant away the ho- 
mage, the fealty ſhall paſſe ; 
for tealty is an incident inſe- 
parable to homage [4],and can- 
not by any ſaving in any grant 
be ſeparated from it, for ho- 
mage cannot be ſole or alone. 
But the rent (though it be not 
ſaved)ſhall not paſſe 1n that caſe; 
becauſe the rent is not incident 
to homage : and ſo it is it there 
be lord and tenant by fealty 
and rent, and the lord grant 
over the fealty without any 
ſavings, the rent paſſeth not. 
But fealty hath an incident 
inſeparable belonging to it, 
which by no ſaving can bee 
1 and that is a diſ- 
treſſe; for, as Littleton ſaith 
here, a ſervice cannot be ſeck 
(that is) without ſome 


Sect. 226. 


EN meſme le man- 

ner eſt, I', home 
tient ſa terre per ho- 
mage fealtie et cer- 
tainerent, ſi le ſcignior 
grant la rent, ſavant 
a luy le homage, tiel 
rent apres tiel grant 
eſt rent ſecke. Mes 
la ou terres ſont te- 
nus per homage fe- 
alty et certeine rent, 
i le ſeignior voet gran- 
ter per ſon fait le ho- 
mage de ſon tenant 
aunauter, ſavantaluy 
le remnant de les ſer- 
vices, et le tenant at- 
turna a lu, ſolonque 
le forme del graunt ; 
en ceſt caſe le tenant 


See poſt. 152. a. the comment on ſeR. 230. and note 6. there. 


4 ſometimes were ſervice) are part of the 


Of attornement ſhall bee hereafter ſaid in his proper chapter 


IN the ſame manner, 
where a man holds 
his land by homage 
fealty and certaine 
rent, if the lord grant 
the rent, ſaving to him 
the homage, ſuch rent 
after ſuch grantis tent 
ſeck. But there where 
lands are holden by 
homage fealty and 
certaine rent, if the 
lord will grant by his 
deed the homage of 
his tenant to another, 
ſaving to him the 
remnant of his ſer— 
vices, and the tenant 
atturne to him accor- 
ding to the forme of 
the grant; ia this caſe 
tiendia 


(3) This only ſhews, that the tenant cannot be made liable to two ſeveral diſtreſſes by ad? f his lord. But on ad? &f aw it 


is otherwiſe, of which lord Coke gives an inſtance poſt. 164. b. 
(4) This paſſage being ſhortly expreſſed may to ſome be oh 
where the rent from the tenant to the meſne is 


ſcure. The caſe intended is that of lord meſne and tenant, 
reater than the latter pays to the lord, and the lord purchaſes cf the te- 


nant ; the conſequence of which is, that the meſne becomes intitled to the ſurpluſage rent trom the lord, namely, to fo much 
as the rent from the tenant to the meſne exceeds the rent to the lord from the meſne. Sec W. Jo. 234. and poſt. ict. 234. 


and fol. 154. b. and 309. b. 


Lib. 2. 


tiendra fa terre del 
grantee, & le ſeignior 
que grantaſt le homage 
n avera forſque le rent 
come rent ſecke, & ne 
ungues diftreynera pur 
le rent (1), pur ceo 
que homage ne feal- 
tie ne eſcuage ne 
poit eftre dit feck, car 
nul tiel ſervice poit 
eftre dit ſeck. Car 
celuy, que ad ou doit 
aver bomage ou feal- 
tie ou eſcuage de ſa 
terre, poit per coin 
mon droit diſtreyner 
pur ceo vil ſoit ade- 
rere; car homage feal- 
tre & eſcuage ſont 
ſervices, per queux 
terres ou tenements 
font tenus, Sc. & ſont 
ttels, que en nul maner 
potent etre priſes. forſ- 


que come ſervices, &c, 


Cf Rents. 


the tenant ſhall hold 
his land of the gran- 
tee, and the lord who 
granted the homage 
ſhall have but therent 
as arent ſeck, and ſhall 
never diſtrain for the 
rent, becauſe that ho- 
mage nor fealty nor eſ- 
cuage cannot bee ſaid 
ſecke, for no ſuch ſer- 
vice may be ſaid ſecke. 
For he, which hath or 
ought to have homage 
fealty or eſcuage of 
his land, may by com- 
mon right diſtreine 
for it, if it bee be- 
hind; for homage 
fealtie and eſcuage are 
ſervices, by which 
lands or tenements 
are holden, &c. and are 
ſuch ſervices as in no 
manner can bee taken 
but as ſervices, &c. 


font tenus, 


Sect. 227. 


diſtreſſe belonging to it, for 
then it were not a ſervice, and 
lo of homage and cſcuage. 


Terres ou tenements 


Se. By 
this Se.) and out of this 
ſection it may be collected, 
that it [e] there bee lord and 
tenant by fealty and rent, 
the annuall rent, which is 
a profitable ſervice, 1s of high- 
er and more reſpect in law 
then the fealty ; and there- 
fore by the grant of the rent 
the fealry ſhall paſle as an 
incident thereunto ; but it is 
un incident ſeparable, and 
therefore may be by a ſaving, 
as Littleton hath (2) ſaid, ſepa- 
rated from it. And fo when 
the tenure is by fealty and 
rent, and the rent be recover- 
ed, the fealty ſhall includ- 
edly bee recovered, 65 And 
where the tenure is by ho- 
mage fealty and rent, b) 
the recovery of the rent wit 

the appurtenances upon a for- 
mer right, the homage and 
tealty alto ſhall bee reſtored 
by necetfity and indulgence of 
the law; for ſeeing the law 
giveth no precipe tor the ho- 
mage and fealty, but for the 
rent only, reaſon would, that 
by the recovery ot the rent 
the whole entire ſeigniory ſhall 


be incluſively reſtored (3) in that caſe, But if the recovery be without title (4), there the rent 
is recovered as a rent ſeck, for that worketh no more then a grant“; but by the recovery of a 
mannor, whether it be by title or withour title, homage fealty and all other ſervices parcell of 
the mannor are recovered. And albeit fealty cannot bee divided from homage by grant (as 
bath beene ſaid) yet by extinguiſhment it may [e}. As if there be lord and tenant * homage 
tealty and rent, and the lord releafe the ſeigniory and ſervices, or all his right in the land 
ſaving the fealty and rent, or ſav ing the ſaid rent, or if he by expreſſe words relcuſe the homage 
ſaving the fealty and rent, there the fealty and rent remain, for the homage is extinct. And 
ſo note a diverſity berweene a grant and a releaſe in that caſe, But ſo long as homage conti- 
nues, the fealty cannot be divided from it. 


F or ſque come ſervices, Sc. Here is implyed a diverſity betweene theſe corpo- 
rall ſervices of homage fealty and eſeuage, which cannot become ſecke or dry, but make tenure 
whereunto diſtreſſes eſcheats and other profits bee incident, and other corporall ſervices, as to 
plough, repaire, attend, and the like, and all rents whatſoever, for they may become ſecke or 
dry and make no tenure, 


Sect. 227. 
S auterment eff BVT otherwiſe it is of 


de rent, que fuit a rent, which was 
un foits rent ſervice; once rent ſervice ; be- 
pur ceo que quant cauſe when it is ſevered 


ET te ſeignior ne 
poet grant tiel 
rent oue diſires, come 


eft dit. 


[e] 44. E. 3. 19. 26. AM. 38. 
29. All. p. 20. 9. E. 3. 2. 39. 
H. 6. 24. 25. 27. II. 8. 20. 5. 
E. 4. 28. 


JJ Temps H. 8. Br. tit. incf- 
dents 24. 44, E. 3.19. 29. All, 
20. 39, H, 6. 24. 25. 


(Ant. 148. b.) 
* Vide ſect. 149. 


fe) 9- F. 3. 1. 
(Ant. 150. 4.) 


(/] For [/] 7. E. 3. 2. 3. 
the 


(1) In L. and M. here follow theſe words, viz. Pur ceo que fealte ne poet eftire ſevere de homage et. But they are not in the 


Roh. edition. 
(2) Sect. 225. fo. 150. a, 


(3) So if land, to which common is appendant or appurtenant, be recovered in aſſiſe of novel diſſeiſin, it is a tacit recovery 


of the common alſo. Poſt. 1 54. b. 


It is the ſame on recovery ofa raanor, to which a villein is regardant. Poſt." 306. b. So re- 


mitter to the principal is remitter to the acceſſary. Poſt. 349. b. All this is agreeable to the rule, that acceſſorium ſequitur ſuum 


principale, which is cited in the next folio. See 152. a. and the caſe of trees in 11. Co. 49. b. 


(4) Of recovery «/thout title, where uſed to mean a common recovery, ſce aut. 104. a, Of recovery without title, as diſtin» 


41 


guilhed from a commun recovery, read poſt. 362. a. 


n 
1 
* 

i 
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4 


Lib. 2. Cap. 12. Of Rents. Sect. 228. 


the diſtreſſe is an inci- 7 ert by the A 
dent inſeparable to the left fe ver per ie grant y tne grant of the lord 


fealty, as hath been ſaid le ſeignior de les au- from the other ſervices, 


LI 7-E-41t 311. 7-45 [gz], and therefore a re- fers ſervices, il ne poet it cannot bee faid rent 


1 85 15 CT ray is void. eftre dit rent ſervice, ſervice, for that it hath 
dens, ag en PF pur ceo que il ne ad a not fealty unto it, which 
ing to or following an- ceo fealty, que eſt inct= is incident to every 
2328 dent a cheſcun manner manner of rent ſervice ; 
you ſce here, and in di- de rent ſervice; & pur and therefore it is called 
vers other places of _ ceoeft dit rent ſecke(1). rent ſeck. And the lord 
teren cramples An Ft le ſeignior ne poet cannot grant ſuch a rent 
parable, and ſome inſe- grant tiel rent ove di- with a diſtreſſe, as it is 


El. (2), as hath becne ftreſſe, come eft dit. ſaid. 


Sect. 228. 
Avant a luy le re- Jem ſi bome lefſa A Lſo if a man lett to 


verſion, Sc. By a un auter terres another lands for 
bu u. E. 346 = 4455 pe 1 mon pur terme de vie, re- tearme of life, relerv- 
41. E. 3. 16. erved [Y, that this rent re- 


ſerved is a rent ſervice, and ſervant a luy certain ing to him certaine 


_ r — it; rent,silgrant le rent rent, if hee grant the 
an Wh rent and tealty are . . 

| Licideatte thibewithen, oe, aunauterperſonfait, rent to another by his 
[i] 12. E. 4. 9. 32. H. 8. tit. Pa- 


VA hr got [7] the rem incident * the ſavant a luy le rever- deed, ſaving to him 
9. b. Dott. & Stad. li. 2. ca. 9. Featey on {cparaviy, tur the on de la terre iſfint the reverſian of the 
hon inſeparably; but by the leſſe, Se. tiel rent neſt land fo letten &c. ſuch 
grant of the rent, the fealty. forſque rent ſock; pur rent is but a rent ſeck; 


this cate ſhall not paſſe be- 
3 mag pra 75 3 ceo que le grantee nad becauſe that the gran- 


bly incident to the reverlion, 7Fzens en le reverſion tee had nothing in the 


van pig ge Allo by del terre, &c. Mes $i! reverſion of the land 
this (Sc.) is implyed an ai- grant le reverſion &c. But if he grant the 
„ b del terre à un auter reverſion of the land 
the grant the rent is turned pur terme de vie, & le to another for tearme 


to a rent ſecke, ſo as the te® fenant atturne, Cc. of life, and the tenant 
nant cannot be charged with 


any diſtreſſe, yet to the paſ- donques ad le grantee attorne, &c. then hath 
ling thereof there muſt be Je rent come rent ſer- the grantee the rent 


an attornment. Dice ; fur Cen que as a rent ſervice; ior 


Allorne, Sc. Here ad le reverſion pur that he hath the rever- 
is implyed by this (Se.) an 5 . * 1: 
attornment in the lite of the ferme de vie. lion for tearme of life. 
grantce, and other incidents to an attornment, whereof you ſliall reade at large in the chup- 
ter of attornment (3). 


Domnques ad le grantee le rent come rent ſervice; pur ceo que il ad le 


reverſion pur terme de vie. And the reafon hereof is, becauſe the rent is incident to 
the reverſion, as hath beene faid, and (as Liimleron faith here) palleth away by the grant of 
the reverſion as with the ſuperior, without ſaying cum pertizentiis, (4) Tc. for the reverſion 
cannot be ſeck (5). But by the grant of the rent the reverſion doth not paſle (6). 


(1) The words which follow in this ſection are not in L. and MI. or in the Roh. edition; nor iv the two MSS, 

(2) This diſtinction of incidents is made hefore fol. 93. a. For examples of incidents inſeparable, ſce infra, and alto ant. 99. 
a.b.1r3. b. 1:0. b. 151. a. Bro. Nouv. Caſ. pl. 7. 

(3) Poſt. 309. a. 

(4) Acc. ant. 121. b. poſt. 307. a. 

(5) Lord Coke only means, that a reverſion cannot be without fealty,and its infeparable concomitant the remedy of diſtreſs, 
In reſpect to preſent profit, a reverſion may be dry and fruitleſs during the particular eſtates, and until it comes into policſhon, 
To a reverſion of this latter kind, lord Coke himſelf gives the deſcription of dry and fruitlets, aut. 111, b. Hence it appearss 
that the word ec is uſed by our lawyers in two ſenſes. According to one, it ſignifies evant of remedy by dire, as Littleton ex- 
pounds the word in ſection 218. In another, it imports <vazt of preſent fruit and profit, as in the caſe of the reverſion without 
rent or other ſervice except fealty. | 


(6) See acc. from Litticton himſelf at the end of ſection 3229. 


Lib. 2. Of Rents. 


Sect, 


ET hint eſt a entendue, que t A 


home dona terrez ou tenements 


en le taile rendant a luy & 4 ſes 
heires certaine rent, ou lefſa 
terre pur terme de vie rendant cer- 
taine rent, il granta le rever- 
fron a un auter Sc. & le te- 
nant atturna, tout le rent & fer- 
vice paſſe per ceſt parol {rever- 
ſion) pur ceo que tiel rent & ſervice 
en liel cas font incidents a le re- 
verſion, & paſſont per le grant de 
le reverfion. Mes coment que il 
granta le rent a un auter, le re- 
verfion ne paſſa my per tiel 
grant, &c. (1) 


Sect, 229, 230, 231. 


229. 

ND ſoit is to be intended, that 
if a man give lands or tene- 
ments in taile yeilding to him and 
to his heires a certaine rent, or let- 
teth land for tearme of life ren- 
dring a certaine rent, if hee grant 
the reverſion to another &c. and 
the tenant atturne, all the rent 
and ſervice paſſe by this word (re- 


verſion) (2) becauſe that ſuch rent 
and ſervice in ſuch caſe are inci- 


dent to the reverſion, and paſſe by 


the grant of the reverſion. But al- 
beit that hee granteth the rent to 
another, the reverſion doth not 


paſſe by ſuch grant, &c. (3) 


1 needs no explication, but is evident by that which hath formerly beene ſaid, 
ſaving by this (Sc.) in the end is implied the old rule, That the incident ſhall paſſe by 
the grant of the principall, but not the principall by the grant of the incident. Acegſorium 


non ducit, fed ſeguitur ſuum principale, (4) 


Sect, 2.30. (5) 


NIN nota le di- 

verſitie. Et iſint 
eft tenus P. 21. E. 4. 
Mes il eft aqjudge, 
an. 26. lib. aſſiſarum, 
ou les ſorvices del te- 
nant en taile fueront 
grants, que ceo fuit 
bone grant, nient ob- 
fant que le reverjin 
demurt. 


JTEM þ fot ſeigni- 
or meſne & tenant, 
& le tenant tient del 
mejne per ſervice de 
v.s. & le meſue ti- 
ent ouſter per ſervice 


SO note the diverſi- 

ty. And ſo it is hol- 
den P. 21. E. 4. But it 
is adjudged 26. of the 
book of aſſiſes, where 
the ſervices of tenant 
in taile were granted, 
that this was a good 
grant, notwithſtand- 
ing that the reveriion 
remaine. 


Set. 31. 


ALSO if there bee 

lord meſne and 
tenant, and the tenant 
holdeth of the meſne 
by the ſervice of five 
ſhillings, & the meſne 


Tu is added to Littles 
ton. And therefore as 
I have done herctofore; 
and ſhall doe hereafter in 
like caſes, I paſſe it over. 
And the caſe here cited in 
26. Af. p. 66. was contra 
opiniozem minltorum ; and af, 
terveards that judgement 
was reverſed by writ of 
error, for that the ſervices 
remained with the reverfion 
as incidents (6) inſeparable. 


CT foit feignior meſue 
E tenant Cc. fi 
le ſeigniar: paramont 
purchaſe le tenancie en 


fee, &c. 


182 


[4] Some have ſaid, that (4) 20. E. g. avowiie, 186. 
| in 


(i) The ſame Giſtintion between granting the een and granting the rent is taken poſt. ſect. 572. 


(2) According to Bro. Nour. Caf. pl. 192. this holds in the calc of the King as 


(3) See ant. 150. b. 2. Ro. Abr. 59. & infra note b. 
(4) Sce ant. 151, a+ note 3. and poſt. 349. b. 
8 No part ot this ſection is in L. & M. Roh. or P. 


6) This realon is unexcepti 


well as iu the caſe of a common perſon. 


onable in reſpe*t to ſ:rvices, which in their nature are inſeparahle from the reverſion, ſuch as 


| fealty. But it fails in reſpect to the rent, which Lord Coke has before repreſruted to be a ſeperable incident, ant. 151. b. 
The true conftru*tion of the grant ſuppoſed ſeems to be, that it is ſufficient to paſs the rent as a rent ſerk, but that for the 


other ſervices its void. 


It ſhoutd be recellefted too, that this conſtruttion is contormable to one by lord Coke on a fimilar 
caſe, which he fates and explains in fol. 150. b. See the top of the page there, 


2 2 
1 


1 


. rr 
— — 
* 


Lib. 2. 


Cap. 12. 


9. L. +. tit. Exting. 6: 26. II. 6% in this caſe it were reaſon, 


ibid. To 


LI 7. All. 3 7. E. 3. 20. 


im} 4. E. 3. 19. 
See for this hereafter in the 
chapter of Contirmation, feet. 


(538-) 


ſ»] 8. II. 6. 24. 


(Poſt. 280. a.) 
ſo] 4 & 5. P. & M. Dy. 134 
(2. Co. 9a. b.) 


Vid. ſect. 138. 139. 


(þ] 13-H. 4. g. 40. AM. p- 27. 
12. R. 2. Vouch. 81. 


that by the purchaſe of the 
lord paramount his ſeigni- 
ory ſhould be onely extinct, 
and that he ſhould become te- 
nant to the meſne, and the 
meſhe to hold over as tlic 
lord paramount held. But 
that cannot bee ; for that one 
man cannot be borh lord and 
tenant, nor one land immedi- 
artly holden of divers lords, 
[/] It the tenant infeoffte 
the lord paramount and his 
wife and their heires, in this 
caſe the meſnalty is but ſuſ- 
pended ;. for if the wife ſur- 
vive, both meſnalty and ſeig- 
niory are revived, 

It is faid, that if there be 
lord meſne and tenant, 
cach of them by fealty and 
ſixe pence, the lord coufirme 
the ſtare of the tenant, co 
hold of him by fealty and 
three pence, that the meſnalty 
is extinct. (1) [] And ſo in 
the ſame caſe, it the tenant bee 
an abbot, and the lord con- 
firme his eſtate to hold of him 
in frankalmoigne, the mel- 
nalty is (2) extinct. [2] So it 
is if the lord releaſe to the te- 
nant (z.) For whether the lord 
purchaſe the tenancie, or the 
tenant the ſeigniory, the 
meſnalty is extinct, And al- 
beit the meine grant the 


Of Rents. 
de xt. d. fi be ſelg- 


nior paramont pur- 
chaſe le tenancie en 
fee, donques le ſer— 
vice de Ie meſnaltie 
eft extinet ; pur ceo que 
guant le ferignior 
paramont ad le te- 
nancie, il tient de ſon 


ſeignior procheine pa- 


ramont a luy, & gil 
doit tener ceo de luy 
gue fuit meſne, don- 
ques i] tiendra un 
meſme tenancie im- 
mediate ae divers 
ſeigniors per di- 
vers ſervices, que ſer- 
rot imconventent, et 
la ley wvoit plus toft 


Suffer un miſcbiee que 


un immconvenience, et 
pur ceo le ſeigniory 


del meſnaltie eſt ex- 


tinci. 


Sect. 232. 
holdeth over by the 


ſervice of 12 pence, 
if the lord paramont 
purchaſe the tenancie 
in fee, then the ſervice 
of the meſnalty is ex- 
tinct; becauſe that 
when the lord para- 
mont hath the tenan- 
cie, he holdeth of his 
lord next paramont 
to him, & if he ſhould 
hold this of him 
which was meſne, 
then he ſhould hold 
the ſame tenancie im- 
mediately of divers 
lords by divers ſer— 
vices, which (ſhould be 
inconvenient, and the 
law will ſooner ſuffer 
a miſchiefe then an 
inconvenience, and 
therefore the ſeignio- 
rie of the meſnalty is 
extinct. 


meſnalty for life, and then the lord releaſe to the tenant, both the reverſion and the eſtate for 
life are drowned. [o] So if there bee lord and tenant, and the tenant make a gitt in taile, 
the remainder to the king, the ſeigniory is extinct. (4) 


Que ferra inconvenient. 


Here it appeareth, that argumentum ab inconvenienti 


is forcible in law, as hath been ſaid before, (5) and ſhall be often obſerved hereafter. 
[p] Le ley voet pluis toft ſuffer miſchiefe que inconvenience. (6) Tu 


eitins tolerare vult privatum danmum, quam publicum malunms. 


common law. 


Here be two maximes of the 


Firſt, that no man can hold one and the ſame land immediately of two ſeverall lords. 
Secondly, that one man cannot of the ſame land be both lord and tenant. And it is to 


be obſerved, that it is holden for an inconvenience, that any of the maximes of the law ſhould 
be broken, though a private man ſufter loſſe: for that by intringing of a maxime, not onely 
a generall prejudice to many, but in the end a publike incertainty and confuſion to all would 
follow. And the rule of law is regularly true, res inter alios ata alteri nocere non (7 ) dehet, et 
fatum nuins alteri nocere non debet ; which are true with this exception, unleſſe an inconve- 
nience ſhould follow, as our author here teacheth us. 


Sect, 232. 


Lavera le mij. 5. 


ES entant que 
come rent ſecke. 


le tenant te- 


BUT in as much as 
the tenant holds 
nus 


(1) Tn the preceding cafe lord Coke ſtates the doctrine upon it as a mere didum; and by his marginal reference to the chap- 
ter of Confirmation, he Apparently reſerves his own opinion for a future occaſion. Afterwards when he reſumes the ſubjects 
he holds, that, on account of avant of privity between the lord paramount and the tenant paravail, confirmation from the 
former * * latter cannot ab ridge the ſervices due to the meſne, and fo alter the tenure between the meſue and the tenant * 

aravail. Poſt. zoc. b. 
4 (2) Lord Coke in a ſubſequent part of his Commentary gives a different decifion of this caſe ; for there he holds, that the 
lord cannot extinguiſh the meſnalty by confirmation to the tenant paravail, there being un privity between them. Polt. 305. b. 
But this is not any contradiction of himſelf ; becauſe here he is. apparently giving the dium of others. 

(3) Ir deſerves conſideration, whether the relcaſe of lord paramount is not as inſuſſicient to paſs the ſeigniory to the tenant 
paravail, as a confirmation, both being conveyances in which print is required. See poſt. ſect. 461. 

(4) "The reaſon of this is elſewhere explained to be, that the ſeigniory being extin6t for the fee ſimple, it cannot remain for 
the particular eſtate cither for life or in tail. See poſt. 312. b. Quick's cafe 9. Co. 129. b. a caſe in Gouldſb. 149. and 
Bingham's caſe 2. Co. 92. 

(5) Ant. 97. b. 

(6) It ſounds harſhly to prefer a miſchief to an inconvenience, the greater evil to the leſſer. But the true conftrution of the 
rule obviates this objection ; for it certaiuly means, as lord Coke's addition explains, that the law prefers a private miſchief 
to a public inconvenience. 

105 "ay ſame maxim is cited poſt. 319. a+ In Wingate's Maxims 327. there is a great variety of caſes for illuſtration of 
the rule. 


Of Rents, 
of the meſne by five 


ſhillings, and the meſne 
hold but by twelve 
pence, fo as he hath 
more in advantage by 
foure ſhillings, than 


O . . . . 
. . quando lex aliquid alicui con- 
he paies to his lord, cedit, concedere videtur & id 


he ſhall have the ſaid Aal + ap pg 

Cy r] And therefore if a man 
3 1 as c N * maketh a leaſe for life, reſerv- ( 
ecke yearely of the 


ing a rent, and bind himſelfe 
lord which purchaſed in a ſtatute, and [the conuſee] 
the tenancie. 


Lib. 2. 


nuſt del meſue per v. s. 
& lemeſne teuuſt forſ= 
gue per xit. d. iſſint 
que il avoit I luis en 
advantage fer ii. g. 
que il payaſt a ſon 
ſeignior, il avera les 
ditz iiii. . come rent 
feck annuelment de le 
ſergnior que purchaſe 


le tenancie. 


Sect. 233. 


And yet hee ſhall diſtreyn- 
for it (1) ; for, ſeeing the feal- 
tie is extinct, the law reſerves 
the diſtreſſe to the rent £ for, 
as it hath been ſaid in the 
like caſe, ſeeing the fealtie is 
extinct, the diſtreſſe by act in 
law may be a gr „ Duia 


H. 4 A 
Poſt. 225. b. Mo. 


Jg. owrie 237. 


V 
36.) 


(3)hath the rent extended and 
delivered to him, he ſhall di- 


ſtreyne for the rent (4), becauſe he commeth to it by courſe of law, 

(4] But if a rent ſervice be made a rent ſecke by the grant of the lord, the grantee ſhall not 
diſtreyne for it; tor that the diſtreſie remaines with the fealtie. [] If there be lord meſne 
and tenant, and the meſnaltie is a mannor having divers frecholders, and the lord purchaſe one 
of the tenancies, and there is a rent by ſurpluſage, this rent albeit it be changed into another 


nature (as hath bee ne ſaid) is 


arcell of the mannor. 


the whole rent 15 extinct, albeit the law did preſerve it, 


[Tem ji home, que 

ad rent ſeck, eſt 
un foits ſeift d aſcun 
parcel de le rent & 
apres le tenant ne 
voit payer le rent ade- 
rere, ceo eft fon reme- 
die. Il covient de aler 
per luy ou per autres 
a les terres ou tene- 
ments dont le rent eft 
ſſuant, & ld demander 
les arerages del rent ; 
i le tenant denia 
ceo de payer, ceſt do- 
nier eft un diſſei/in de 
le rent. Auxy i le te- 
nant ne ſoit adonques 
priſt a payer, ceo eft un 
denier, que eſt un diſ- 
ſeiſin de rent. (5) Auxy 
fi le tenant, ne nul 
auter home, ſoit de- 
murrant fur les terres 


Sect. 233. 


A Lſoif a man, which 

hath a rent ſecke, 
be once ſeiſed of any 
parcell of the rent, and 
after the tenant will 
not pay the rent be- 
hind, this is his reme- 
die. Hee ought to goe 
by himſelfe or by o- 
thers to the lands or 
tenements out of 
which the rent is iſſu- 
ing, and there demand 
the arrerages of the 
rent; and it the tenant 
denie to pay it, this de- 
niall is a diſſeiſin of the 
rent. Alſo if the tenant 
be not then readie to 
pay it, this is a denial, 
which is a diſſeiſin of 
the rent. Alſo if the 
tenant, nor any other 
man, be remaining 


But yet by purchaſe of part of the land, 


Eiſin, or /ei/on, is com- 
mon atwel to the En- 
gliſh, as to the French, and 
ligniſies in the common law 
3 whereof σο½ a 
atin word is made, and /e//fre 

à verbe. 

D'aſcun parcel. (, 
A ſeiſin of parcel is a 
ſufficient ſeiſin in law, to 
have an afliſe of the whole 
rent. 

Concerning the generall 
learning of ſeiſins, you m- 
reade ib. 4. Nevil's caſe, fol. b. 
Jil. 5. fol. 98. lib. G. fol. 5 7. lib. 7. 
fol. 24. 29. lib. q. fol. 3 3. And 
many authorities of law there 
cited, but ſufficient is ſaid here 
to explane Littleton. 


A les Terres, Ec. 


] For a demand of the tenant 
out of the land is not ſufh- 
cient : but it there be a houſe 
and land, a demand on the 
land 1s ſufficient ; but for a 
condition broken, it ought to 
be at the houſe (6), as hath 
beene ſaid betore (7). 
Arere. This word 
arere is to bee obſerved, 


for it is not neceſflary, that 
the 


[+] 28. E. g. 93. (Ant. 150. b. 
151. b. 30g. b.) 
[J 31. All. 23. 
2. II. 6. 14. 


22. All. 53. 


(Ant. 29. 2. 


[«] 5- F. 4. 2. (Poſt: 31. a. Cro. 
Cha. 307.) 


(9. Co. 23.) 


T. 18. E. 1. coram rege Nott. in 
Theſaur. 


[w] 49. E. g. 14. b. 14. E. 4 4 
Pl. Com. 71. 


(x) I the rent may be diſtrained for, can it be properly called ſeck ? Littleton in ſect. 218. deſeribes a rent to be ſeck, becauſe 
diſtreſs is not incident to it. But if lord Coke is right here, a rent may be ſeck, and yet be diſtrained for. According to the 
reſolution of the king's bench in W. Jo. 234. the rent, in a caſe ſuch as is ſuppoſed by Littleton, is quaſi a rent · ſer vice diſtreinable 
of common right. In other words, the diltrefs is given, or rather ſaved, by the law, to prevent the meſne from being prejudiced 
by acts between lord and tenant to which the meine is no party. b 1 
equality cn a partition between copareeners; which by the implication of law is a rent charge without aid of any clauſe of diſ- 


treſs, and therefore called by Littleton a rent- charge diſtrainable of common right. 


This brings the caſe to a reſemblance of a rent reſerved for 


See poſt. ſect. 253. 


(2) Sce ſame maxim ant. fol. 56. a. Sce alſo 11+ Co. «2. a. Cro. Jam. 170. 189. and Oldficld's caſe, Noy 123. 

(3) The words {the covuſee} are not in the original, but are added by the editor as eſſential to the ſenſe of the paſſage. 

(4) Acc. Bro. Abr. Executions 143. Yetit has been ſaid, that the reverſion itſelſ is not extendable. Bro. Nouv. Cal. pl. 227. 
See as tothis 1. Ro. Abr. 888, pl. 6. and +, Mod. 40. and Carth. 126. 

(5) The words de rent not in L. and M. or Roh. 


(6) Acc. F. N. B. 179. 7 * 
(7) Acc. poſt. 201. b. 


4 K 


Lib. 2. 


ſx] 29. AM. gt. B. II. 6. 1t. 
Lib. de Entries 79. b. 

(5. Co. 36. 7. Co. 28 1. Leon. 
303. Cro. Jam. 9. 10. 145) 


y] Mich. 4. E. 3- coram 
ege ad judge accordingly. 


Wis. 


the grantce of the rent fliould 
demand it at the very time 
when it becommeth due, but 
at any time atter it is ſulli- 
cient, For this is not like a 
demand of a rent upon a con- 
dition; becauſe that is penall 
and overthroweth the whole 
late, and [x] therefore the 
time of demand muſt be cer- 
taine, to the end the lefite, 
donec, or ftcoffee may be 
there to pay the rent (2), But 
a ain of a rent ſccke or 
rent charge is but onely a 
formal meane to recover that 
which is due; [y] and there- 
tore in that calc it may be de- 
manded after it is behinde at 
any time. whether the tenant 
be preſent or no, for reme— 
dies for rights arc ever favour- 
ably extended. 


Ceo eft un deni 


CN ley. For whereloever 
there is a lawtull demand 
of a rent, and the fame is 
not paid, whether the tenant 
be preſent or abicnt, yet this 
is a deniall in lan, (3) al- 
beit there be 


no words of 


Of Rents. 


eu les tenements fur 
payer le rent quaunt 
ia demaund les arre- 
rages, ceo eft un dent- 
er en ley & un difſet- 
in en fait, & de tiels 
diffeiſins il poit aver 
aſfiſe de novel diſ- 
leiſin envers /e tenant, 
& recovera le ſeiſin 
del rent, & ſes arre- 
rages & ſes damma- 
ges, & les coſtages de 
ſon breve & de ſon plre, 
Sc. Et | afres tiel 
recovery [ & execution 
exe] {1) le rent ſoyt 
auler foits a luy dente, 
dengue il avera un 
redliſſeiſiu, & recove- 
ra ſes double damau- 
Fes, S e. | 


Sect. 233, 


ning upon the landsot 
tenements to pay the 
rent when he deman- 
deth the arrearages, 
this is a deniall in law, 
and a diſſeiſin in deed, 
and of ſuch C iſeiſius 
he may have an aſſiſa 
of novel difſeiſin a- 
gainſt the tenant, & 
ſhal recover the ſciſin 
of therent,&his arrer- 
ages,&his dammages, 
& the colts of his Writ 
& ot his plca, &c. And 
if after ſuch recovery 
& execution had, the 
rent be againe denied 
untohim, then he fhall 
have a rediſſeiſin, and 
mall recover his dou- 
ble dammages, &c. 
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denyall. It appeareth here, that the demand muſt be made upon the land, and albcir the te- 
nant nor any tor him be there, yet mult the grantee demand it, becauſe without a demand 
there can be no denicr in decd, or in law. 

Diſſeiſiu. (LED Hſna is a putting out of a man out of ſeiſin, and ever implyeth 
a wrong. (5) But ditpoſſeſſing or ejectment is a putting out of poſleſſion, and may bee by right 
or by wrong. Omnis dA, oft tranſgreſſio, ſod non omnts tranuſyreſſio eff diu. Si co a 
mo fort? ingrediatur fundum aliexum, non quod ſibi uſurpet tenementum wel jura, nou facit 


(Poll. 201. b ) 
[:1 Vid. Bratt. lib. 4 fol. 161. 


262. 204. Brit..ca. 42. 43+ &. 
. 8g. 106. 114- 115- 118. Mir. 
Ca. 2. Sett. 1. 


® Flct, lib. 4. ea. 1. Bra. ubi „%%. g 8 7322 n aged 
ſupra, (4. Leon. 48. a. Cro. diſſeifinam, fed tranſyreſſionem, Oe. Qrcerendumueft a judice quo anime hoc fecerit, Ec. (5) And et 
Cha. 393-) ancient time a diſſciſin was defined thus: Deu eff un perſoncl treſpaſſe de tortious onder 


del ſeifin (7). LF 
Mirr. ca. 2. ſe. 25. Bratton Ai e de novel aifſeifin Aſſſu nove difoiſne. Aſiſa properly commeth of the Latin 


lib. 4. ca. 4. Britton ca. 44- 45- word afſideo, which is to aſſociate or ſet together; fo as properly afile is an aflociation 
&c. Flcta, lib, 4. ca. 5. & 2. & g. or ſitting together. And the writ, whereby certaine perſons are authoriſed and called toge— 
ther, is called afiſa nove de]; io as afiſa is but cefſio (8). But becauſe ceſto is but a ene 
rall word, therefore in this ſenſe % is uſed in law tor a particular ceſſion by torce of the 
writ de affifi nova diſſeifine ; and accordingly it was anetently ſaid 4% in wn caſe n'eſt aver 
choſe gue ce/ſion des juſtices. And it is called affiſa now ifſeifine ; for that the jul ices of eirc, 
before whom theſe aſſiſes were taken in their proper counties, did ride their circuits 
from 7 years to 7 years, and no difleiftin before the eire it it were not complained of 
in the eire could be quettioned after the eire; and therefore a diffeifin committed before 
the laſt cire was called an ancient diſſeiſin, and a diflettin after the lait eire was called 
a new diſleiſin or nova difſeiſina. Aſſiſa allo ſigniſieth a jury, of their fitting together, aud 
allo a ceſſion of parliament, as Lz#2/c:onhereatter in this chapter ſheweth, 


Mirror ca. 2. ſcct. 25. 


(. Oo. 3. b.) Et recovera le ſeiſiu del rent. Here, and by the (Sc.) in the end of this 
ſection is implyed, that our author intendeth his caſe where the rent iflueth out of lands 
in one county. For if a man be ſeiſed of two acres of land in two ſeverall counties, and 
maketh a lcaſe of both of them reſerving two ſhillings rent, in this caſe, albeit ſeverall li- 
veries (9) be made at ſeverall times, yet is it but one entire rent in reſpect of the neceſſ.tie of the 
cyſe, and he ſhall diſtreyne in one county for the whole, and make one avowrie for the 
whole. But he thall have ſeverall ailifes 7% confinio comitatus, and in cither countic ſhall 

make 
(1) The words between brackets not in L. & MI. Roh. or P. 
(2) Acc. as to condition of re-entry, poſt. 301. a. Acc. whether the condition be for re-entry or a ſum nomine pena, 7. Co. 


28. b. Hob. 82. 207. But the caſe of Thyn v. Cholmley Mo. 347. is contra as to a ſum nomine pe. 
(3) For difleifin of rent by denial, ſce poſt. ſect. 238. 
(4) See Littleton's deſeription of diſſciſin, poſt. ſect. 279. 
(5) Ir alſo implieth force. Poſt. 237. b. | 
- (6) The preceding paſſages in Latin are not from Bracton or Fleta in the places cited by lord Coke, but from BraR. 216. b. 
(7) For other deſcriptions of diſſeiſin beſides thoſe given or reterred to by lord Coke, fee poſt. 357. a. 6. Co. 33. The 
ancient authors cited by lord Coke, particularly Bratton and Fleta, are very fall in explaining the various modes of diſſeiſin. 
The additional marginal references to 4. Leon. and Cro. Cha. are to cafes about diſſeiſin by dien, as to which fee poſt. 
06. b. and 323. a. Sce alfo the cafe of Taylor on demiſe of Atkyns v. Horde, 1. Burr. 60. Inthis laſt caſe it was attempted 10 
Dopart a common recovery by ſuppoſing the tenant to the præcipe to have gained a freehold by diſſeiſin. The nature of a dif- 
ſeiſin was therefore claborately inveſtigated by the counfel. Lord Nansfeld, alſo, who had been recently made chict inflice of 
the king's bench, and delivered the court's opinion in a very diſtinguiſhed argument, expatiated on the fame ſubject, in order 
to repel the arguments for a frechold by diſſeitin in the cafe before the court, by ſhewing, that the doctrine in our books about 
diſſe iſins chielly applies to diffeilin by a perſon electing, and for the ſake of certain remedies to ſuppoſe himſelf diſſeiſed. There 
will probably be occaſon to refer to ſome points of the learning difplayed in the courſe of this famous cale in a ſublequent part cf 
the preſent work; eſpecially where Littleton writes concerning diſſeiſins by e/e1g, See poſt. fect. 388. 
(5) It ſhould bee, the word as Coke ſpells it tending to a wrong derivation. 
(9) As to livery of lands ſituate in ſeveral counties, ſce ant, fect, 61. 62, 
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make his plaint of the whole rent ; but there ſhall be but one patent to the juſtices. [a] And [a] 10. AM. pl. 4. 18. A. p. 1, 
this aſſiſe i» confinio comitatus is given by the ſtatute of 7. R. 2. cap. 10. tor no aſſiſe lay in & 18. E. 3.32. 22. H. 6. g. 10. 
that caſe at the common law, but the party might diſtreine. [5] But for a common of paſture, 6] F. N. B. 180. a. 

of turbary, of piſchary, of eſtovers, and the like, in one county, appendant or appurtenant $7 

to land iu another county, an aſſiſe ix confinio com#tatus did lye at the common law; [e] and [c] F. N. B. 18g. k. 

ſoit is of a nuſuns done in one county to lands lying in another county, the like aſſiſe did lye 

at the common law. 

[4] And albeit the counties doe not adjoyne, but there be 20 counties meane betweene [d] 5. E. 4: 2. 
them, yet the aſſiſe i confinio comttatus doth lye (1), and the juſtices ſhall fit betweene the 
ſaid counties. [e] And where it is ſaid betore of two counties, the like law it is if the ſame le] F. N. B. 180. a. 
extend into more counties. (2) 

F] If a man hold divers mannors or lands in divers ſeverall counties by one tenure, . 30. E. 1. tit. Droit 
and the lord is deforced of his ſervices, he ſhall have ſeverall writs of cuſtomes and ſervices ; F. N. B. 151. m. a 
for every county one writ returnable at one day in the court of common pleas, and thereupon 
count according to his caſe by the common law. 

[g] But it the tenant in that caſe doe ceaſe, the lord ſhall not have ſeverall writs of [g] 18. Aff. pl. 1: 
ceſſavit ut ſupra ; for the writ of ceſſavit is given by ſtatute “ and the forme and manner of * W. 2. cap. 21. 
the writ therein preſcribed, and thereupon it is holden in our bookes that in that caſe a c- 
ſavit doth not lye. (3) 2 

hb] I avera un rediſſeiſin & recovera ſos double damages Cc. Here by [4] Braton fol. 296. Britton 

this (c.) is alſo to be underitood, that a writ of rediſſeiſin is given by the ſtatute of Mer- 133: 246. Meta lib. 4. _ 29. 
ton * (fo called becauſe the parliament was holden at Merten in Anno 20. H. z.) the letter Er 3. Regilt. 206 207. 

8 i * 72 f a ho ks bk , * Mirror ca. 3. W. 2. c. 46. 
whereot is, Item ft quis fuerit diſſeiſitus de libero tenemento & coram juſticiariis itinerantibus ſei- vid. (ch. 2 34. 
finam ſuam recyperaverit, per aſſiſum note diſſeiſine, vel per recognitionem eorum qui fecerint diſſei- 
finam, & ipſe difſeifitus per wicecomitem ſeifinam ſuam habucrit, fi iidem diſſelſitores, poſtea poſt 
iter juſt /ciariorum, wel infra, de eodem tenemento iterum eundem conquerentem diſſeiftverint, & inde 
couvicti fucriut, flatim capiantur, Sc. (4) But the double damages are given by the ſtatute Vide Regiſt. 206. b. (1. Ro. 
of I. 2. cap. 26. (5) Abr. 571.) 

And Littleton in tew words hath made a good expoſition of this ſtatute ; for where the ſta- 
tute ſaith, diſſeifitus de libero tenemento, Littleton expounds it [i] to extend to a rent ſecke [7] 40. Al. 2g. ac. 
or rent charge. (6) Albeit, as hath beene ſaid, they be againit common right, yet a man 
hath a freehold in them, [&] and he that granteth omn!/a tenementa ſua, a rent charge or a rent [A] 14. E. 4. 4. 11. H. 6. 22. 
ſecke doth paſſe. (7) (Ant. 6. a. 19. b.) 

Coram juſticiariis itinerantibus, Sc. ſaith the ſtatute, But Iii ſpeaketh generally and 
ſo is the ſtatute to be intended before any other juſtices that have authority to take aſſiſes, 
and juſtices itinerant are ſet dowae but tor an example, which is worthy ot the obſervation, 
L] being a penall law. | 

Recuperaverit per affiſiom, Wc. ſaith the ſtatute, here 4% is taken for the verdict of the 
aſſiſe, as Li!tlcton hereafter in this chapter cxpoundeth the fame, Fel per recognitionem, &c. 
or by confeſſion. Then the queſtion 15, what if the recovery were upon a demurrer or by plead- 
ing of a record and failer of it, or by any other manner. And fecing Littleton ſpeaketh gene- 
rally, it muſt be underitood of all manner of recoverics in an atlife of zovel ],]; and fo 
it is confirmed by the ſlatute of . 2, cap. 26. (8) | 


Recoveriec. Recnuperatio commeth of the verbe r-cyperare, i. ad rem per injuriam ca- 
tortam five detentam per ſententiam judicis reftitui. And recuperatio in the common law 13 
all one with evi in the civill law, Which is alicyjus rei in canſum alterins abdudte per ij u- 
&.cem acquifitio. : 
Et execution eWe. Per wicecomiten ſeifluam habuerit, faith the ſtatute ; but Lie 
ſpeaketh generally, (et execution exve) and execution had; ſo as whether it bee by the 
ſherife or by the party, fo as execution or poſſeſſion be had, it ſufficeth. (9) 
Execution, R xecutio, and ſignifieth in law the obtaining of actuall poſſeſſion of any Vide ſedl. 304. 
thing acquired by judgement of law or by a tine executory levied, whether it be by the 
ſherife, or by the entry of the party, whereot you thall reade more hereatter, (10) ; 
Note, it appeareth here by L?z//erou, that [-m] the recovery in a tormer writ muſt be in (m] 14. E. 2. tit. Redill. . 
aſſiſe of xovel dei, wherein theſe words (Hel recoverie) are to be obſerved, And there- F. N. B. 189. g. 
fore if in a writ of right cloſe in ancient demeſne, the demandant maketh his proteſtation 
to ſue in the nature of aſſiſe of novel d/ii/in, and after is rediſſeiſed, hee ſhall not have a writ [”] 14. E. 3. tit. Redi. 8. 
of rediſſeiſin; becaute the firſt recovery was not by writ of afliſe of novel diſſeiin. [nu] And Wide the 2. pait of the Inllitutes, 
ſo it is, if the recovery were in afliſe of freſh force 4 bill according to the cuitome ot ſome Stat. de Merton, cap. 3. 
city or borrough. Al, in ancient demeſne there be no coroners. (11) 


Si iidem diſſeifitores, ſuith the ſtatute. [o] So as it muſt be the ſame diſſeiſors: but here (o] 9. II. 4. 5. F. N. B. 189. c. 
tidem 23- Al. pl. 7. (Cro. Jam. 334. 


I] Fitz. N. B. 180. h. 


(1) Ace. Fine. Deſcript. del Com. L. 59. a. & 49. Aſſ. pl. 1. & 21. Hen. 6. 3. there cited. N 

(2) Fitzherbert in the place cited in the margin is a direct authority for this. But according to Finch, more than two counties 
cannot join. Fnc. Deſeript. del Com. L. 59. a. See further on trial by two or more counties, 21. Vin. Abr. 103. 

(3) Acc. F. N. B. 209. K. 

(4) Acc. 2. Inſt, 82. 115. 

(5) Sre 2. Inſt. 416. 

(6) Acc. F. N. B. 178. D. n ; 

(7) So where lands and tenements are deviſahle by cuſtom of a borough, both rent-charge and rent-ſervice are within the 
cuſtom, Poſt. ſect. 585. But ſometimes the word rexement i; uſed in a more limited ſenſe, and to exclude rents and other 
incorporeal hereditaments, as by Littleton in writing of deſcents to toll entries. Sce poſt. ſect. 385. 

8) See further as to re/ſir Fitzherbert's comment on the writ of that name. F. N. B. 188. B. 
9) Acc. ant. 34. b. Ste alſo Dy. 278. b. March 95. 


10) Poſt. 289. a. g 5 : | | 
(11) This is an additional reaſon againſt a writ of rediſſeiſin; becauſe that writ requires that the coroners be taken to ſee it 


ex cuted, and they are not officers of the court of ancient demeſne. The ſame reaſon applies more ſtrongly in reſpect 
of the ſheriff, for the writ is directable to him, and he is judge as well as officer in it. See Kitch. 96. a. & Fulwood's Caie, 
4. Co. 65. a. See alſo Dalt. Sher. 33. b. where the ſheriff's duty in executing the writ of diſſeiſin is explained. 


Lib. 2. 


(F. N. B. 188. e.) 


[þ] 33. E. g. rediſſeiſin 7. 
| (3- Co. 13. b. Poſt. 198. a.) 


ſg] 9. H. 4. 5. F. N. B. 188. E. 


| (r] r. N. B. 488. E. Regiſtr. 


9. H. 4. 5- 


| (Hob. 96.) 
| 


F. N. B. 188. G. 


(Ant. 153. a.) 


JJ 26. II. 6. tit. Aid 77s 


8. F. g. tit. Rediſſciun 6. 
F. N. B. 189. p. 


8 See poſt. ſect. 278. 


(7) See Hob. 303. 
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iidem is taken for »on ali, And therefore if the recovery in the aſſiſe were againſt two diſ- 
ſeiſors, and one of them rediſlciſe him againc, he ſhall have a redidiertia againſt him, for le 
is not alius. But if the recovery had been againſt one, and he and another rediſſeite the plain- 
tife, he ſhall not have a redifleiſin ; for here is g; and he cannot have a rediſſeiſin againſt 
the former diſleifor alone, becauſe he is jorntenant with another ; {p] for joymen:ncy 
in a writ of rediſſeiſin is a good plea, aud a ſtranger ſhall not be iubject to double impritun- 
ment and double dammages. ; : | 1 

[9] If a recovery be had againſt a woman in an aſſiſe of novel Hein, and the plaintife 
recovereth and hath exccution, the woinan taketh huſband, and boch of them redifleiſe the 
plaintife, he ſhall not have a redifſeifin, becauſe the huſband is %. fr] And yet if a femme 
recover in an affiſe, and after take baron, and they are redifietted, the huſband and wie 
ſhall have a redifleifin ; becauſe the huſband joyneth for contormity, and it is in the right of 
his wife who was difleiſed before, ſo in cfiect it is dem diſſe iii. & idem congrerenss (1) 

If two coparceners be diſſeiſed and recover in an aſſile, it atter they make partition, and 
after they be ſevcrally diſſeiſed, they {hull have feveralt rediflicitins ; and 10 it is ot joyntenants ; 
for they be idem conquerentes, & non ali. Alto a rediſſeiſin doth lye againſt the diſte for which 
doth rediſſeiſe, and againſt another to whom he made tcoffment after the ſecond Uifleilin ; toy 
otherwiſe the redifleifor might prevent the plaintite Qt his reditleinn. But in an alte 
againſt 4 and B, A is found diſſciſor, and I tenant, and the plaintiſe doth recover, and ul 
ter he which was found tenant diſleiſes the plaintife, he ſhall not have a rediflettia ; becaule 
he did diſſeiſe him but once. (2) 

De codem tenemento, ſaith the ſtatute. If the plaintife be rediſfeiſed of parcell of the te- 
nement formerly recovered, he fhall have a redifleiſin. 

If the meſne recovereth z) a rent when it is a rent ſervice, and after the rent becommeth x 
rent ſeck by ſurpluſage, and doth rediſieiſe him of the rent, he ſhall have a redificifin ; for 
the ſubſtance of the rent remaines, though the quality be altered. (4) 

] Tf tenant in ſpeciall taile recovereth in aſſiſe, and after becummeth tenant in taile af- 
ter poſſibility of iſſue extinct, and then is rediſſeiſed, he ſhall have a rediſſeiſin; for albcit the 
ſtate of inheritance be altered, yet the ſame trechold remaineth. (5) 

If a man recover land in an aſſiſe of zovel differen, whereunto there is a common appen- 
dant or appurtenant, and after is redifleiſed of the common, hee ittali have a rediſſeiſin of the 
common, for it was tacitely recovercd in the allite, (6) 


Sect; 234. 


band is named, not as the actor 
ſatisfie the damages. Hob. 96. 


Acc. 4. Co. 9. a. and b. in Bevil's caſe. 
jp (5) Acc. 1 1. Co. 81. a. in Lewis Bowles's caſe. 
1 (6) Other inſtances of tacit recovery are mentioncd ant. fol. 151. a. 


AWrvocum. (7) For 

the better underſtand- 
ing hereof, of theſe there bee 
two kinds, u,. aqruivocum 
riuivocaus; and wquive- 
cum WOQurVocatumne 

AA quivocum tquivocans ft 
Plurivocum, polyſemns, a 
word of divers 1everall fig- 
nifications. 

A quivocum @quivocatum 
et univocum, that is to ſay, 
reduced to a certaine fignifi- 
cation. As here in Littteton's 
example, afſiſa eff nomen d- 

utvecum agyuirocans; tor 
ſometime it ſigniſieth a jury, 
ſometime the writ of aſ- 
fiſe, and ſometime an ordi- 
nance or ſtatute. Now 
aſſiſe, jurata, (8) is gui 
wocum aequivocatum 5 and 
ſo is breve de afſiſa nova = 2 
ſeiſine, and aſſiſa panis, Sc. 


Even as canis eff nomen æ- 


3) Recovery in Me muſt be underſtood. : 
(4) The reaſon is, becauſe the alteration is made by the act of others, namely of the 
See ant. ſect. 232. poſt. 309. b. ant. 152. b. 


(8) Lord Coke means © taken for jurata.” 


E T memorandum, 

cet noſme 
ge eſt nomen 
æquivocum; car af- 
cun foits eſt priſe 
pur un jurie ; car le 
commencement de le 
record de afſiſe de 
novel difſeiſin iſſiut 
commencera alliſa 
venit recognitura &c. 
quod idem eſt quod 
jurata venit recogni- 
tura &c. Et la cauſe 
eft, pur ceo que per le 
briefe de afſiſe il eſt 
command a la vi- 
cant, quod faceret 


ANd memorandum, 
that this name 
aſſiſe is nomen eu- 
vocum; for ſometimes 
it 1s taken for a juric ; 
for the beginning of 
the record of an aſ- 
ſiſe of novel diſſciſin 
beginneth thus: % 
veyit recognitura Sc. 
which is the ſame, as 
jurata venit recognitu- 
ra. And the reaſon is, 
for that by the writ 
of aſſiſe it is com- 
manded to theſherife, 
quod faceret duodecim 
liberos & legales homi- 
duodecim 


(1) So if a feme commits a rediffeifin, and afteravar/s is married, the writ lies againſt both; becauſe in that caſe the huſ- 
„but only in conformity to the law which will not ſuffer the wife to be lued alone, and to 


lord paramount and tenant paravaile. 


LS; 2: 
duodecim liberos & 


legales humines de vi- 
eineto&c. videre tene- 
mentum illud, & no- 
mina illorum imbre— 
viare, & quod ſummo- 
neat eos per bonos 
ſummonitores, quod 
ſint coram juſticiariis, 
&c. parati inde facere 
recognitionem GC, 
Et pur ces que, per t- 
I or:ginal, un panel 
fer force de meſme le 
briefe devart oftre re- 
turne Cc. il eſt dit en 
ls» commencement del 
record en le afjſe, 
aſſiſa venit recognitu- 
ra &c. Auxy en briefe 
de droit il eft com- 
munement dit, que le 
tenant luy poit mit- 
ter en Dieu & grand 
affiſe Sc. Auxy il y 
ad un briefe en le re- 
giſter, gue eff appel 
briefe de magna ath - 
ſa eligendd. Hint eſt 
cea bin prove, que 
ct nofine affiſe ali- 
quando ponitur pro 
jurat'. Ee afcun forts 
il eft priſe pur tout le 
brigſe dafjiſe; & folon- 
que cel entent il efl 
luis properment & 
plus Communement 
priſe, ficome aſſiſe de 
novel diſſeiſin % 
priſe pur tout le breve 
de alliſe de novel dit- 
ſciſin. Et en meſme 


le maner aſiſe de 


(r) Juris utrum. 
(2) Sce 3. G. 2. c. 26.1.8. 
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nes de vicineto, &c. vi- 
dere tenementum illud, 
& nomina illorum im- 
breviare, & quod ſum- 
moneat eos per bonos 
fummonitores, quod ſint 
coram juſticiariis &c. 
paratt ide facere re- 
cognitionem Sc. And 
becauſe that, by ſuch 
an originall, a pannell 
by force of the ſame 
writ ought to be re- 
turned &c. it is ſaid in 
the beginning of the 
record in the aſſize, 
aſhiſa venit recognitura 


Se. Allo in a writ of 


right it is commonly 
ſaid that the tenant 
may put himſelfe on 
God and the great aſ- 
file. Allſothereisawrit 
in the reoiſter which 
is called a writ, dz 
magna affiſa eligenda. 
So as this is well pro- 
ved, that this name 
alliſe ſomtimes is ta- 
ken ſor a jury. And 
ſomtimes it is taken 
for the whole writ of 
aſſiſe; and according to 
this purpoſe it is moſt 
properly & moſt com- 
monly taken, as an aſ- 
file of , difſerſin 18 


taken for the whole 


writ of aſſiſe of nov? 


aifſeiſin. And in the 
ſaine manner an aſſiſe 
of common oft pal- 
ture 1s taken for the 
whole writ of aſliic 


ferſin. 


SeCt. 234. 


quivocum; canis lutrabilis, 
canis marinus, canis c- 
deftis, ſunt equivoca ge- 
Catdas 


Aﬀfiſe de novel diſ 
Note [a] there be 


toure aſſiſes, viz. this writ, 
an aſſiſe of mortdancefier, of 
darreine preſentment, and o 


atrium. (1) 
Vicount. Vide 


ſect. 248. verbo (Si- 
reve.) 

Quod faciat 12 li- 
beros & legales homi- 


nes de vicineto, &c. 
[5] Albeit the words of the 
writ be duodecim, yet by an- 
cient courſe theſherite muſt re- 
turn (2) 24 : and this is for ex- 
pedition ot juſtice; for if 12 
thould onely be returned, no 
man thould have a full jury 
appear, or be ſworn in relpect 
ot challenges, without a ales, 
which ſhould be a great delay 
of tryals. So as in this caſe 
uſage & ancient courſe maketh 
law. And it ſeemeth to me, 
that the law in this caſe de- 
lighteth her ſelte in the num- 
ber of 12; for there muſt not 
onely be 12 jerors (3) tor the 
tryall ot matters of tact, [c] but 
12 judges of ancient time for 
tryall of matters in law 7 
the Exchequer Chamber. Alto 
tor matters of ſtate there 
were in ancient time twelve 
Counſellors of State, He that 
wageth his law muſt have 
eleven others with him, which 
thinke hee ſayes true. And 
that z mber of txwelve is much 
reſpected in holy writ, as 12 
ahofeles, 12 ftones, 12 tribes, 
Wee 

[7] He that is of a jury, 
mult be lier homo, that is not 
only a freeman and not bond, 
but alto one that hath ſuch 
fret dome ot mind as he ſtands 
indifferent as hee ſtands un- 
ſworne. Secondly, he mult 
bes /egalis, And by the law 
every juror, that 1s returned 
tor the tryall of any flue or 
cauſe, ought to have three 

roperties. 
. (*) Firſt, 
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(2. Co. 50.) 


[4] BraQton lib. 4. fo. 160. Brit- 
ton ca. 42. fo. 10g. 134. F. N. B. 
Fleta lib. 4. ca. g. &c. Mirror 


c ca. 2. ſect. 13. 


(Ant. 109. b. Poſt. 168. a.) 


ſb] 1. II. 7i U. 


[c] Vid. Pl. com. in proœ mio. 


Joſhua 4. Genel. 49. 


[d] 9. E. 4. 16. 


(J) In a Coke upon Littleton in my poſſeſſion, there is the following marginal note on the neceſſity of having 12 jurors.— 
& In the manor of Penryn Farrein in Cornwall, there was a cuſtome to try an iſſue with fix jurors; and this cuſtome was 
*« adjudged no good cuſtome, as Rolle cheife juſtice affirmed in Mich. terme 1652.*—The printed books alſo furniſh two 
caſes againſt ſuch a cuſtom; in the firſt of which caſes Rolle appears to have argued for it, and to have noticed 
that there was a multitude of records in twenty ſeveral courts in Cornwall proving it's prevalency. See Fredymock v. 
Perryman, Cro. Cha. 249. 1. Ro. Abr. 564. and Alke et Aimon v. Hunkin, 1. Sid. 233. However in ſome ſpecial caſes the 
jury may be leſs than twelve; and in ſome muſt or may be more,—1. They may be les. Thus it may be in Wales under the 
proviſion of the ſtatute of 34. & 35. H. 8. concerning Wales, which allows of fix. See 34+ & 35. H. 8. c. 26. ſ. 74. Cro. Cha. 259. 


1. Sid. 233. and 3. G. 2. 


c. 25. ſ. 9. So alſo it is in ſome ſpecial caſes in England, as 6 or 5 in inquiry of damages on default, 


and in inquiry of waſte, thongh this latter has been queſtioned and even denied. Spelm. Gloſſ. voce jurata, Fitzh. N. B. 109. C. 

Dunc. Trials per Pais, cap. 6. 1. Ventr. 113. Finch. Law 400. Further there is in Glanvil a writ for ajury of 8 to inquire into the 

age where infancy is alicdged. Glanv. lib. 13. c. 14. 15. 16.—2. Inſtances, in which the law allows or requires more than 

twelve, are, attaint in which there muſt be 24, the great aſſiae in which there muſt be 16, the grand jury for indictments which 

uſually confilt of fome number between 12 and 23, and writ of inquiry of waſte in which 13 have been allowed. Finch. Law 484. 

Spelm. Gloſſ. voce jurata. 2. Hal. Hiſt. Pl. C. 161. and Cro. Cha. $14: 
4 
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— 
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Lib. 2. 


(*) Artic. ſuper Cart. ca. g. 
Regiſt. 178. 8. E. 3. 30. 


vid. ſect. 102. 19g. 


9. II. 6. 37. 


ſ-] Vid. Artic. ſuper Cait. 


Ca. 9. Forteſc. ca. 25. &c. 29. 


JJ Glanvil. lib. ca. 14. 13. 
Bracton lib. 3. lol. 110. a. 


[gs] Lamb. verb. Ccnturia, 


LI Lamb. lol. 91. 3. 


Cap. 12, 


(% Firſt, hee ought to bee 
dwelling moit ncere to the 
place where the queſtion 1s 
moved, (2) 

Seconely, he ought to bee 
moſt ſufficient both for un- 
derſtanding, and competencie 
of eitatc. (3) 

Thirdly, he ought to bee 
leaſt ſuſpitious, that is, to be 


indifferent as he ſtands un- 


{worne : and then hee is ac- 
counted in law liber le- 
galis homo; otherwite he may 
be challenged & not ſuffered 
to be ſworne. (4) 

The moiſt utual triall of 
matters of fact is by 12 ſuch 
men ; tor ad quaflionem fact: 
non reſpondent gudices : and 
matter in law the judges ought 
to decide and diſcufle ; for ad 
quaſtionem juris non reſpondent 
guratores. (5) 

( For the inſtitution and 
right utc ot this triall by 12 
men, and wherefore other 
countries have them not, and 
how this triall excells others, 
fee Forteſcue at large, cap. 25. 
Sc. 29. [/] And in ancient 
time they were 12 knights, 
This trial of the fact per duo- 
aecim liberos & l. gales homines 
is very ancient; for heare 
what the law was before the 
conqueſt. [g] I fongnlis cen- 
tnriis comitia ſunto, atque 
libere conditionts wiri duodent 
late ſuperiores una cum pre- 
paſito facra Fenentes juranto, 
Se. Nay the tryall in ſome 
caſes, per medietatem lingug, 
(as we ſpeake) was as anci- 


Of Rents. 


common de paſlure 
eft priſe pur tout le 
briefe dafſiſe de com- 
mon de paſture, & af- 
fiſe de mortdanceſter 
eft priſe pur tout le 
briefe d aſſiſe de mort- 
danceſter, & alſiſe de 
darraine preſentment 
7 priſe pur tout le 
reve d affiſe de dar- 
raine preſentment. 
Mes it ſemble, que le 
cauſe pur que tlels 
briefes al commence- 
ment fueront appels 
aſ/ijes fuit, pur ceo que 
per cheſcun tiel briefe 
il eſt commande al viſ- 
count, quòd ſummone- 
at x11, /e quel eſt a tant 
adire, gue doit ſum- 
moner un jurie. Et 
Hun foits lie oft 
priſe pur un ordi- 
nance, S, pur mitter 
certame choſes en cer- 
taine rule & dliſpo- 
ſition, ſicome ordinance 
gue eſt appel (1) al- 


ſiſa panis & cerviſiæ. 


Sect. 234. 


of common of pa- 
ſture, and aſſiſe of 
mortdaunceſter is taken 
for the whole writ 
of aſſiſe of mort 
daunceſter, and aſſiſe 
of darreine preſont- 
ment 1s taken for the 
whole writ of gdar- 
reine preſentment. But 
it ſeemes, that the rea- 
{on why ſuch writs at 
the beginning were 
called aſſiſes was, for 
that by every ſuch 
writ it is commanded 
to the ſherife, guod 
ſunmmoneat 12, which 
is as much to ſay, that 
hee ought to ſommon 
a jury. And ſometime 
atiiſe is taken for an 
ordinance, to wit, to 
put certaine things in- 
to a certaine rule and 
diſpoſition, as an or- 
dinance which is cal- 
led affiſa pants & cer- 


vii. 


ent. [V] Viri duodent jure conſilii, Anglia ſex, Wallice totidem, Ants & Ai jus dicunto; und 
ot ancient time it was callled u,. pirate f ie. (6) 
Now ſecing we are juſtly occationed, and the rather tor the (C.) herein, to ſpeak of a chal- 


lenge to jurors, to make the ſtudious reader capable of the underſtanding of the bookes 
of law concerning this matter, it ſhall be necetlary to fay ſomewhat of challenges; and 
firſt what a challenge is. 


[4] W. 2. ca. 3. Vid. Star. de anciently written [a] chalumntiare, and columpuiare, and cal nd: arc, and now uritten ga- 
12. E. 2. de eſſon. calumnt- a / 4 
andis. Flcta lib. 1. cap. 32. 1 1 1 Lf” oe. NE If ON 12 j* . . Ae 
Britton fol. 6. 8. , . 148; or that 18 Ou quite ohe! lende, 11 yu me 1 Lally accu r, and in that tente [9] Bratt ufeth 
& 1 4. 12. All. 10. caly 1 ator to be a taltc acculer : but. it in derived of the old word e or aloe, which in 
b] Bratt. bb. 3. tol. 137. one gnincation iS to care for or tore. And tor that to challenge mW rors is the meane to care 
l | Brat. lib. 4. fol. 257. Vet. for or foreſee, that an indifferent triall be had, it is called cue, to challenge, that is to 
rere except againn them that are returned to be jurors, & this is his proper ſiguification. [e] But 
ſometimes a ſommons, p zW is faid to bee calumniata, and a count to be chal- 
| lenyed, 
(1) The words entre les aunciens eflatutes are here added in IL. & M. Roh. and P. 

(2) See poſt. 157. a. ant. 12 5. à. n. 2. This qualification is now become unneceſſary in civil caſes, the 4. An. c. 16. C. 6. 
& 7. directing that in them the jury ſhall be taken from the body of the county, See ant. 12 8. a. n. 2. and alearned tract by the 
tare mr. ſetjeant Wynne, intitled a Diſſertation on the writ de , porendes in A & juratis. Sce allo 2. Inſt. 447. & 561. 

(3) See poſt. 146. a. 

(4) Of other modes of trying facts befides that by jury, ſee ant. -4. a. 

(5) This decantatum, as lord chief juſtice Vaughan calls it on account of its frequency in the books, about the reſpectixe 
provinces of judge and jury, hath, fince lord Coke's time, become the ſubje& of very heated controverſy, efpecially on proſecu- 
tions for itate-libels ; ſome aiming to render juries wholly dependent on the judge for matters of law, ard others contending for 
nearly a compleat and unqualified independence. On the trial of John Lilburne for treaſon in 1649 high words paſſed between 
the court and him, in confe quence of his ſtating to the jury that they were judges both of law and fict, and citing paſſhges in the 
Coke upon Littleton to prove it. 2. State Fr. 4th ed. 69. and poſt. 228 a. In the cafe of Penn and Meade, who in 1670 were indicted 
for -unlawfully aſſembling the people and preaching to them, the jury gave a verdict againſt the directions of the court in point 
'of law, and for this were committed to priſon. But the commitment was queſtioned ; and, on a habeas corpus brought in the 
court of common pleas, it was declared illegal ; lord chief juſtice Vaughan diſtinguiſhing himf« If on the occation by a moſt pro- 
found argument in favour of the rights of a jury. Buſhell's caſe 1. Freem. 1. and Vaugh. 135. However the conteſt did rot 
ceaſe, as appears by fir John Hawles's famous dialogue between a barriſter and a juryman, which was publiſhed in 1680 to atfert 
the claims of the latter againd the then current doctrine deerving their authority. Singe the revolution alſo many caſes have 
occurred, in which there has been much debite on the like topic. See King os, Poole in Caf. B. R. temp Hardwicke ez. Franklin's 
caſe 9. State Tri. 275. Peter Zenzer's ibid. Owen's caſe 19. State "Ir. p. 196. of Appen.!, and Woodfall's ciſe e. Burr. 261. 
By attending to the caſes before referred to, it will be caly to trace the progrels of this conttove rſy on the limits of the jury's 
province. 

In reſpect to my own ideas on this ſubject, they are at preſent to this effect 2 

On the one hand, as the jury may, as ofren as they think fir, find a general verdict, I therefore think ir unqueſtionable, that 
they fo far may decide npon the law as well as fact, ſuch a verdict neceffarily involving both. In this 1 have the authority of 
Littleton himſelf, who hercaſter writes, that if the ingue/t <will take upon them the knowledge of the law bon the matter, they 
may give their wverit generatly. Poſt. fect. 368. and fol. 228. | 

But on the other hand I think it ſeems clear, that queſtions of law generally and more properly belong to the judges ; and 
that, excluſively of the fitneſs of having the law expounded by thoſe who are trained to the Knowledge of it by long ſtudy and 
practice, this appears from various conſiderations.—1. If the parties litigating agree in their fads, the cauſe can never * 
jury, but is tried on a demurrer ; it being a rule, and I believe without exception, that iſſues in law are ever determined by 
the judges, and only iſſues of fact are tried by a jury, Ant. 21. b. II. Even when an ifſue in fact is joined, and comes before a 


jury 
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lenged, bur this 1: more perly. And foraſmuch as mens liver, ſames, lands, and goods, are to 
be tryed by jurors, it is moſt necetiary, that they be 092u7 excrprione majores ; and therefore I 
will handle this matter the more largely, | 

A challenge to jurors is twoſold, either to the array, or to the polls: to the array of the 
principal] panne], and to the array of the tall. And herein you ſhall underſtand, that the 
jurors numes are ranked in the pannel one under another; which order or ranking the jurie 
is called the array, and the verbe, to array the jurie ; and fo we fav in common ſpeech, 
battaile array, tor the order of the battaile, And this array we call arra;amentrn, and to make 


the array a-/ra/arc derived of the French word arrozer ; fo as to challenge the array of the 


panne!l 15 at once te challenge or except againſt all the perſons fo arrayed or impannelled, in 
reſpect of the partialtie or default of the ſherite, coroner, or other officer that made the 
returne. 

And it is to be knowne, that there is a principall cauſe of challenge to the array, and a 
challenge to the favour. : 

Principall, in reſpect of partialitie. As firſt, if: he ſherife, or other officers be of [a] kin- 
dred, or attinitie (t), tothe plaintife or defendant, her fhnitie (2) continue [J. Secondly, 
if any one cr more of the jurie bee returned at the denomination of the partic, plaintife or 
defendant, the whole array ſhall be quaſhed. So it is if the ſherite returne any one, that he 
be more favourable to the one than to the other, all the array ſhall be quaſhed. [e] Thirdly, 
if the plaintife or detendant have an action ot batterie againſt the therite, or the ſherite againit 
either partie, this is 4 rood caule of challenge. So if the plaintife or detendant have an action 
ot debt again{ the therite ; (but otherwiſe it is if the ſherife have an action of debt againſt 
either partie) or if thy ſherite have parcell of the land depending upon the {ame title [4]; or 
if the ſherite, or his bailite which returned the jurie, be under the diſtreſſe ot either party; 
or if the ſherite or his bailife be either of countell, atturacy, officer in tee or of robes, or ter- 
vant of either partie, gotlip, or arbitrator in the ſame mutter, and treated thereof. [e] And 
where a ſubject may challenge the array tor uninditierencie, there the king being a parte may 
alio challenge tor the ſame cauſe, as tor kindred, or that he hath part of the land, or the like: 
and where the array Hall be challenged ag ünſt the King, you ſhall reade in our bookes, 

J By default of the ſherite, as when the array of a pannell is returned by a bailife of a 
franchiſe, and the ſherite returne it as of himſelte, this ſhall be quathed, becauſe the partie 
ſhould loſe his challenges, But if a ſherife returne a jurie within a libertie, this is good, and 
the lord of the franchite is driven to his remedie againit him. 

If a peere of the realme or lord of partiament be demandant or plaintife, tenant or defendant, 
there mutt a knight be returned of his jurie, be he lord fpirituall or temporall, or elſe the array 
max be quaſhed g]: but if he be returned, although he appeare not, yet the jurie may be 
taken of the reſidue. And it others be jovncd with the lord of parliament, yet if there be no 
knight returned, the array ſhall be quaſhed aguinſt all. [5] So in an attaint there ought to be 
a knight returned of the juric (3). 

[/] And when the king is partie, as in travers of an office, he that traverſeth may challenge 
the array, as bercatter in this /e&702 ſhall appeare ; and fo it is in caſe of life ; and likewite 
the king may challenge the array: and this thall be tried by triors according to the uluall 
courſe, [4] The array challenged on both tides thall be quaſhed. 

[/] And if two eftrangers make a pannell and not in favourable manner for the one partie or 
the other, and the ſherite returnes the ſame, the array was challenged for this cauſe, and ad- 
judged good. | 

Cu] If the bailife of a libertie returne any out of his franchiſe, the array ſhall be quaſhed, 
as an array returned by one that hath no tranchite ſhall be quaſhed. 

Challenge to the array for favour. [2] He, that taketh this, muſt ſhew in certaine the name 
of him that made it, and in whoſe time, and all in certainety. This kinde of challenge, being 
no principall challenge, muſt be leſt to the diſeretion and conſcience of the triors. As it the 

laintife or defendant be tenant to the ſherife, this is no principall challenge; for the lord 
1+ in no danger of his tenant ; but 2 conrer/o It is a principall challenge; but in the other 
hee may challenge for favour, and leave it to triall. So aftinitic berweene the ſonne of the 
ſhorife and the daughter of the partie, or cee, or the like, is no prancipall challenge, 
but to the favour : but if the fherife marrie the daughter of either partie, or & converſo, this 
(a3 hath beene fail) is a principall challenge, or the like. [o] But where the ing is partie, 
one ſhall not challenge the array for favour, &c, becauſe in refpect of his allegeance he ought 
ta fivour the king more (4). Bit if the ſlieriſe be a vadelect of the crowne, or other memall 
forvant of the king, there the challenge is good (5), And likewite the king may challenge the 
array tor tavour, 

Note, upon that which hath been ſaid it appeareth, that the chalienge to the array is in re- 
ſpot of the cauſe of unindiflerencie or default in the ſherite or other oilicer that made the 

returne, 


156 


[4] 12. AM. 36. 26. AF. 211 
3 E. 4-12. 31. Afl. 7. 29. All. 
2. 22. E. 4. 2. 18. E. 3. Chall. 
114. 21. E. 3. 8. b. g. H. 
5. PI. Com. 73. 13. H. 7. 
8 FE. 6. Dier 78. 13. H. 6. 
hail. 159 Plowd. 425. 2. 
Ro. Abr. 8060 fly 

[6] 21. E 4. 74 49-E. 3.1. 
28. E. g. 1% 
8. H. 5. 5. 28. Ai. 
22. 41. FE. 5. Chall. 99. (2. Ro. 
Abr. 640. Dy. 319-) 

LJ 11, H. 4. 26. 22. E. 4. 1. 
38. E. 3.25. 38. H.6. 6. (NIo. g.) 
[4] 14. E. 3. 5. & 38. 44. All. 
23. 22, E. 4. 1. 3. II. 6. 39. 
15. H. 7. 9. b. 28. 
7. * 7. 10. 26. 22. 
20. H. 6. 34. 33. All. 12. . 
Al. 1. 0. Ai 1 All. 8 
72. 56. 81. H. 7. 38. 8. 
H. 4. 13. 44. E. 3. 43. 20. H. 6. 
29. 44 Al. 18. 3. H. 6. 24. 
17. E 2. Chall. 168. 4. E. 4. 11. 
14 H. 7. 44 E. 3. 38. 38. 
Atl. 19. 22. E. 4. Chell. 643. 
Stam!. 162. c. 


74 39. Af. 2. 


7 


9 


— 
— 


17. E. 2. 50. 


17. Ail. 11. 30. AH 5. 8. All. 3. 
(s]-13. E. 5 Chall. . Br. 
Inqueſt. 100. 6. Co. 54. 


Counteſs de Ku hand's caſe Pig. 
Com. 117. 27. II. 8.22. 4 El: 
Vier. 208. 8. Eli. Di. 246. 
14. Eli. Dier 918. 10. Elis. 
Dier 265. b. (1. Leon. 5. 2. Ro. 
Abr. 636.) 

[4] 17. E. a. Attaint 6g. 

[? ] 32+ E. 4. tit. Chall. 63. Stamſ. 
Pl. Cor. 19. Af. 6. b. 4- H. 7. 
8. 44+ E. 3. 38. (2. Ro. Abr. 
645. 


45: 
[4] 8. H. 4. 22. (Mo. 895.) 
JJ 6. R. 2. Chall. 102. 13. E. 3. 
161d. 108. 
{m] 39. E. 3. Chall. 110. 111. 
32. All. 6. 38. All. 19. 
[n] 34 II. 6. Chall. 69. 8. 
H. 4. 22. 27. Af. 20. 22. E. g. 
12. Vid. 26. Al, 21. 38. II. 6. 
9. 7. H. 6. 23. 19. H. 6. 48. 
20. H. 6. 38. 20. F. 4. 2. 28. 
F. 4. Chall. 62. 
[0] 22. E. 4. Chall. 62.4. II. 7. 8. 


(1) In the cafe of Mounſon and Weſt r Leon. $8. it was argued, that affinity was a challenge to the favor only; and to this 
two judgcs inclined at firſt ; but after time taken to conſider the point, it was adjudged to be a prizcipal challenge by three 


judge „the 4th helitating. 

( Having iſſue living by the wife, though ſhe is dead, is 
that the iſſue oui be inheritable to the land, where land is the ſubje& of the action. 
of Munſon and Weſt before cited from 1. Leon. 88. 

(3) By a ſtatute of the late king no challenge can now he taken to any pannel for 


want of a knight in it. 


ſufficient to continue the huſband's affinity. Nor is it neceſſary, 
Both of theſe poſitions I infer ſrom the caſe 


See 18. G. 2. c. 


16. . 3. This proviten is made in general terms; but the recital, which precedes it, is confincd to the inconveniences of ſuch 


Challenges where peers are parties. 

(J) Acc. Keilw, 152. 2. But lord Hale is of a different opinion; 
treaſon and felony, and conſequently ſo far againſt the king. 2. Hal. Hiſt. PL C. 271. 
mould be admitted, the reaſon he gives for it, which is almoſt in the words of 
Fitzherbert's Ahridgement, ſeems rather unſatisfactory. But a better principle to 


for he expreſly allows challenges for ſavor to priſoners in 
Though, too, lord Coke's doctrine 
the caſe of 22, E. 4. cited in the margin from 
found the rule upon was not unobvious; 


namely, that from the extenſive variety of the king's connections with his ſubje*ts through tenures and offices, if fawgr to him 


was to prevail as an ex-eption to a juror, it might lead to an infinitude of objections, 
to juſtice in ſuits in which he is a party. 
For the remainer of the votes of this pave, fre fol. 1 $3, 3. 


and ſo operate as a ferious obſtruction 


jury for trial, either party, by demurring to evidence, winch incla 5 
applies, may fo tar draw the cauſe from the cognizance of the jury; 
decition of the court from which the iſſue 
utmoſt only aſcertaius the damages. Ant. 72. a. Dougl. Rep. 127. 213» 
ſuppoſed to be ſo inadequate to finding out the law, that it 
to inform them what the law is 3 and, as a check to the judge 
tute of Weiminſer the 2d. c. 3. make his exception in writing 


des an admithon ot the fast to which the evidence 
for in that caſe the law is reſerved for the 
of fact comes, and the jury is either diſcharged, or at the 
Buller's Nitb Pri. zd edition 313.—III. Ihe jury is 
is incumbent upon the judge, who preſides at the trial, 
in the diſcharge of this duty, either party may under the ſta- 
to the judge's direction, and inforce its beg 


made a part of 


the record, fo as afterwards to tound error upon it. See poſt. 2. Inſt. 426. Trials per Pais, £th ed. 222. 466. Caſe of Fabrigas and 


Moſtyn in xi. State Trials. Caſe of Money aud others v. Leach 3. Burr. 
jury is ever at liberty to give a ſpecial verdict, 
the judges of the court from which the iſſue comes. 


1742. Buller's Law of Niſ. Pri. 2d ed. 315.—IV. The 
the nature of which is to find the facts at large and leave the concluſion of law to 
Formerly indeed it was doubted, whether in certain caſes, in which the 


ilſuc was ofa very limited and reſtrained kind, the jury was not bound to find a general verdict. But the contrary was ſettled 


in 


Lib. 2. 


[4] 1. H. 5. Chal. 162. 9. H. 
5. 7. 13. E. 4. 32. 14. H. 7. 7- 
19. Doct. & Stud. lib. 2. For- 
telcue cap. 27. 3. H 7. 2. 2. 
R. 3. 13. 32. H. 6. 26. 17. All. 
6. 37. H. 6. 8. 22. H. 8. ca. 14. 
33. H. 8. tit. Chal. Br. 217. 
33. H. 8. ca. 23. 1. & 2. P. & 
M. ca. 10. 23. H. 6. 26. 14 H. 
7. 14. Stauf. Pl. Cor. 137. 138. 
(2. Init. 227.) 

® Hil. 1. Ja. R. 


9. E. 4. 27. 


(1. Ventr. 30g.) 


[4] 33. F. 1. ordinatio de in- 
quiſitionibus. Stauf. PI Cor. 
102. 


6. Co. £2. 33. Connteſſe de Rut— 
Jand's caſe. 48. F. 3. 30. 
All. 6. 33. H. 6. 46. 22. All. 
a4. F. N. g. 163. D. K. & 166. 
Regilt. 179. (1. Sid. 277.) 


[4} 7. Co. 18. Calvin's caſe. 10. 
Co. 104. 14. II. 4. 19. b. 
„ Bract. fo. 183. Brit. fo. 135. 
let. li. 4. ca. 8. 26. All. 28. 3. 
H. 6. 39. 9. F. 4. 16. b. 21. II. 
6. 20. 10. II. 7. 20. 
[e] Vid. ſect. 464. 38. Aff. 19. 
77. All. 15. 4. H. 6. 38. 9. H. 
6. & 10. H. 6. 7. 8. 18. 3. H. 
7.1. 10. H. 7. 14. 19. II. 6.9. 
7. H. 6. $5. 40. 44. 18. E. 4. 
13. 3, II. 4. 4. 
(ce the ſtatutes of 23. II. 
8. 13. and 4. & 5. W. & NI. 


24.) 

9. H. 6. Chal. 27. 9. II. 7. 1. 
(2. Ro. Abr. 647. Poſt. 272. 
Fortelc. 36. 62. a.) 


Cap. 12. Of Rents. Sect. 2 34. 


returne, and not in reſpect of the perſons returned, where there is no unindifferencie or de- 
fault in the ſherife, &c. for if the challenge to the array be found againſt the partie that 
takes it, yet he ſhall have his particular challenge to the polls 6&1). 

In ſome caſes a challenge may be had to the polls, and in iome cafes not at all. Challenge 
to the polls is a challenge to the par perſons ; and thele be of foure kinds, that is to 
ſay, peremptorie, principall, which induce favour, and for default of hundredors, 

[o] Peremptorie, this is fo called; becauſe he may challenge peremptorily upon his owne 
diſſike, without ſhewing of any cauſe ; and this onely is in caſe of treaſon or telonic, in fa. 
rem vir. And by the common law the priſoner, upon an endictment or appeale, might chal- 
lenge thirtic five, which was under the number of three juries. But now by the ttatute of 
22, H. 8. the number is reduced to twentie in petite treaſon, murder and felomie ; and in cate 
of high treaſon, and miſpriſion of high treafon, it was taken away by the ſtatute of 33. H. 8. 
but now by the ſtatute of 1. & 2. Phil. & Mariz, the common law is revived. For auy 
treaſon, the priſoner ſhall have his challenge to the number ot thirtie (2) five ; and fo it bath 
beene refolved * by the juſtices upon conference betweene them in the cate of fir Wal. 
ter Raleigh and George Brookes. But all this is to be underifood when any ſubject that is nor 
a pecre of the realme is arraigned for treaſon or felonie. But it hee be a lord of Pure 
liament and a peere of the realme, and is to be tryed by his peeres, he ſhall not challenge 
any of his pecres at all; for they are not ſworne as other jurors be, but finde the party 
guiltic or not guiltie upon their faith or allegiance to the king, and they are judges gf 
the fact, and every of them doth ſeparately give his judgement, beginning at the lows, 
But a ſubject under the degree oft nobilitic may in cale of treaton or telonic challente 
for juſt cauſe as many as he can, as ſhall be ſaid hereafter. In an appeale cf death ayains 
divers they pleade not guiltic, and one joynt wenire facias is awarded, if one challente 
peremptorily, he ſhall be drawne againtt all. (3) Otherwiſe it is of ſeverall genie fac, 1 

Note that at the common law before the itatute of 33. E. 1. the king might have chat- 
lenged peremptorily without ſhewing cauſe, bur only that they were not good for the king, 
and without being limited to any number. But this was milchievous to the ſubiect, tend 
ing to infinite delayes and danger. And therefore it is enacted, [q] guid de eaters lictt pro 
domino rege dicatur, quod Juratores, We non ſunt bout pro rege; unn propier hoc rend tent ins 
quifitiones, Ec. ſed aſſignent certam canſam calumnice ſuc, Ec, whereby the King is now rc- 
ſtruincd. (4) 

Principall, ſo called, becauſe if it be found true, it ſtandeth ſufficient of it ſelſe without 
leaving any thing to the conſcience or dijcretion of the triors. Ot a principall canie of chal- 
lenge to the array, we have faid ſomewhat already. Now it followeth with ke brevitie to 
ſpeake of principall challenges to the polles, (that is) ſeverally to the perſons returned. 

Principall challenges to the poll may be reduced to toure heads : firſt, propter loro 
reſpe&um, for reſpect of honour : ſecondly, proprer defefum, for want or default: third- 
Iv, propter affectum, tor aftection or partiulitie : tourthly, Profter « lfu, tor crime 
or delict. . 

I. Propter honoris reſpectim, as any peere of the realme, or lord of parhament, as 
a baron, vifcount, carle, marqueſſe, and duke; for theſe in reſpect of honour and nehili- 
tie, are not to be ſworne on junes ; and if neither partie will chall-nge him, he may challenge 
himſelfe, for by Magza Charta it is provided, quod nec ſuper enn ibimus, nec ſuper eum nilte- 
mus, niſt per legale pudic FT. parinm ſuorum, aut per lugem terre. Now the common law hath di- 
vided all the ſubjects into lords of parhament, and into the commons of the rcalme, Te 
peers of the realme are divided into barons, viſcounts, carles, marqueſſes and duke. 
The commons are divided into knights, eſquires, gentlemen, citizens, veomen, and 
burgetles. And in judgement of law any of the ſaid degrees of nobilitic are pecis to 
another. As it an earle, marqueſſe, or duke, be to be tried tor treaſon or telonie, a baron or 
any other degree of nobilitie is his peere. In like manner, a knight, eſquire, Kc. ſhall be 
tried per pares; and that 18 by any of the commons, as gentlemen, citizens, ycomen, or 
burgeſſes; fo as when any of the commons is to have a tryal! either at the king's ſuit, or 

etweene partie and partie, a pecre of the realme ſhall not be impnelled in any Calc. 

II. Propter defeftum, 

1. Patric, [a] as aliens borne. 

2. Libertatis, [] as villeins or bondmen, and fo a champion muſt he a freeman. 

3. Anni cenſus, i. liberi tenement. [e] Firit, what yearely treehold a juror ought to have 
that paſſeth upon triall of the life of a man, or in a plea reall, or in a plea perſonall, where the 
debt or dammage in the declaration amounteth to fortie markes, ie ſtat. 464. (5) * Secondly, 
this trechold muſt be in his owne right, in tee ſimple, fee taile, for terme of his owne life, or 
tor another man's lite, although it be upon condition, or in the right of his wife, out of antient 
demeſuec, tor trechold within antient demeſne will nor ſerve, But if the debt or dammage a- 


mountcth 


(1) Nota, o evrit of right the pannel returned by the four Knights ſhal! not be challenge, but challenge ought to be taken before the 


Hur knights before the panne! made. II. 30. El. B. R. Pigott and Clarke. Hal, MSS.--Sce acc. pott, 158. a. 294. a. Mo. 67. 
and Gouldſb. 23. 
(2) Agreed acc. in petty treaſon in Swan's caſe, Foſt. 107. . 


(3) Adj. acc. Plowd. too. 


(4) But according to the conſtruftion made of this ſtatute or ordinance the king is not bound to ſhew canſ- of challenge 


till all the pannel is called over, and not then unleſs from challenges or otherwite the jury is incompleat. 


Sec State Tri. 4th 


ed. v. 3. p. 468. v. 4. p. 423. v. F. p. 195. See further on this point fir John Hawles's Remarks on Trials in State Tri. gth ed. 


. 81 169. 


See alſo a learned diſſertation on the writ e non ponents in aff fi et juratis in the MU ſccllany of Law-Trafts by the late 


Mr. Serjeant Wynne, p. 6: to 74. Sec too 1. Ventr. 366. and ſir John Hawles's Remarks on Trials, in State Trial: th ed 


169. 187. 


n . 3 * 
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in Dowman's caſe 9. Co. rr. b. and the rule now holds both in criminal and civil caſes without exception, See pot. 227. b. 
Staundf. Pl. C. 16 a. Major On«cby's cafe 2. L. Raym. 1494---V. Whilſt attaints, which fill fubliſt in law, were in ute, it was 
hazardous in a jury to find a general verdi*t, where the cate was doubtful, and they were apprized of it by the judges 3 because 
if they miſtook the law, they were in danger of an attaint. Poft 228. a Ib. 27. Vangh. 144. 2. Hal, Hitt. PL C. 
310. Gilb. Com. PI. 24. edition 12%.—VEL. If the jury lind the fat; "fperialty, and add their concluſion as to the 
law, it is not binding on the judges ; but they have a fight to controul the verdict and declare the law as thry conceive 
it to he. Atleaſt this is the language of ſome moſt reſpectable authorities. Staundf. Pl. C. 168. a, Plowd. 114.4: b. 3. Co. 42. b. 
Hal. Hiſt. Pl. C. v. 1. P. 471. 476. 4. and v. 2. p. 30. VII. The courts have long exercited the power of granting n-w trials in + 
civil caſes, where the jury find againtt that which the judge trying the cauſe or the court at large holds to be law, cr where the 
Jury find a general verdict and the court conceives that on account of difficulty of law there ought to have been a ſpecial one. 
King v. Poole Caf. B. R. temp. Hardwicke 26. Though too in criminal and penal caſes the fudges do not claim ſuch a dif- 
cretion againſt perſons acquitted, the reaſon I preſume is in reſpect of the rule that nemo e eu, aut vexalur H AA, 
or the hardſhip which would ariſe from allowing a perſon to he twice put in jcopardy for one offence ; and if this be fo, it 


only ſhews, that on that account an exception is made to a genetal rule, 4. Blacklt. Sth cd. 36. 2.L. Raym. 15%. 2. Stra. 899. 
4. Co. 49. a. and Wingate's Maxims, 698. N 


Upon the whole, as my mind is affetied with this intereſting ſubje k, the refult is, that the he and hd right of de- 
ciding upon queſtions of law is entruſted to the judges ; that in a jury it is only rte that in the exerciſe of this inci- 
dental right the latter are not only placed under the ſuperintendance of the former, but are in feng degree cont: gulable by 


+h o -* * 
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mounteth not to fortie marks, any freehold ſufficeth. [4] Thirdly, he muſt have freehold in 
that countie where the cauſe of the action ariſeth; an though he hath in another, it ſufficeth 
not (1). [e] Fourthly, if after his returne he ſelleth away his land, or if % que vie or his 
wife dieth, or an entry be made for the condition broken, ſo as his treehold be determined, he 
may be challenged for inſufficiencie of freehold (2). 

4. Hundredorum. Firſt, by the common law, in a plea reall mixt and perſonal, there ought 
to be foure of the hundred (where the cauſe of action ariſeth) returned for their better notice 
of the cauſe ; for cini micinorum fafla præſumuntur my (3). And now fince Littleton wrote [V 
in a plea perſonall, if two hundredors appeare, it ſufficeth (4) ; and in an attaint, [g] although 
the jury is double, yet the hundredors are not double. Secondly, [+] if he hath either free- 
hold in the hundred, though it be to the value but of halfe an acre, or it he dwell there, though 
hee hath no freehold in it, it ſufficeth. [7] Thirdly, if the cauſe of the action riſeth in di- 
vers hundreds, yet the number ſhal ſuffice, as if it had come out of one, and not ſeverall hun- 
dredors out of each hundred. [4] Fourthly, if there be divers hundreds within one leet or rape, 
if he hath any frechold, or dwell in any of thoſe hundreds, though not in the proper hundred, 
it ſufficeth. [I] Fiftly, if the jury come de corpore comitatis, or de proximo hundreds, where 
the one partic is lord of the hundred, or the like, there need no hundredors be returned at all, 
7 Sixtly, if a hundredor after he be returned fell away his land within that hundred, yet 

all he not be challenged for the hundred, for that this notice remaines. Otherwiſe as hath bin 
ſaid for his inſufficiencie of freehold ; for his feare to offend, and to have lands waſted, &c. 
which is one of the reaſons of law, is taken away. [x] Seventhly, he that challengeth for the 
hundred muſt ſhew in what hundred it is, and not drive the other partie to ſhew it. Eightly, 
his challenge for the hundred is not fmpliciter but ſecundum quid; tor, though it bee found 
that he hath nothing in the hundred, yet ſhall not he be drawne, but remaine preter H. that 
is, beſides for the hundred; and albeit he dwelleth or have land in the hundred, yet muſt he 
have ſufficient freehold. 


nu. P ropter affetum © And this is of two ſorts, either working a principall challenge, 
or to the favour. And againe a principall challenge is of two forts, either by judgement of law 
without any act of his, or by judgement of law upon his owne act. 


And it is ſaid that a principall challenge is, when there is expreſſe favor or expreſſe malice. 

1. Without any act of his, as if the juror bee [a] of blood or kindred to either partie, con- 
ſanguineus, which is compounded ex con & ſangnine, quaſi codem ſanguine natus, as it were 
iſſued from the ſame blood; and this is a principall nes, for that the law preſumeth that 
one kinſman doth favour another before a ſtranger ; [4] and how farre remote ſo ever he is of 
kindred, yet the challenge is good. And if the plaintite chalenge a juror for kindred to the 
defendant, it is no counter plea to ſay that he is of kindred alſo to the plaintife, though hee 
bee in a neerer degree; for the words ot the wenire facias forbiddeth the juror to be of kindred 
to either partic. 

[e] If a body politick or incorporate, ſole or aggregate of many, bring any action that con- 
cernes their bach litick or incorporate, if the juror be of kindred to any that is of that body 

although the body politick or incorporate can have no kindred) yet for that thoſe bodies con- 

ft of naturall perſons, it is a principall challenge. [4] A baſtard cannot be of kindred to any, 
( 9 and therefore it can be no principall challenge. And here it is to be knowne, that affinitas, 
affinity, hath in law two ſenſes, In his proper ſenſe it is taken for that neernefle that is got- 
ten by marriage. Cam due cognationes inter ſe diviſee per nuptias copulantur, & altera ad alterius 
fines accedit, & inde dicitur Ae. In a larger ſenſe affinitas is taken alſo tor conſanguinitie 
and kindred, as in the writ of wenire facias, and etherwhere. [ez] Aſfinity or alliance by mar- 
riage is a principall challenge, and equivalent to conſanguinity when it 1s betweene either of 
the parties, as if the — or — ab marry the * 21 or couſin of the juror, or the 
juror marry the daughter or couſin of the plaintife or defendant, and the ſame continues, or 
iſſue be (6) had. But if the ſon of the juror hath maried the daughter of the plaintife, this is 
no principall challenge, but to the favour ; becauſe it is not betweene the parties. Much more 
may be ſaid hereof ; /ed ſumma ſequor faftigia rerum. 

] If there be a chaltenge tor colinage, he that taketh the challenge muſt ſhew how the 
juror is couſin. But yet if the colinage, that is the effect and ſubſtance, be found, it ſuthceth ; 
tor the law preferreth that which is materiall before that which is formall. 

] It the juror have part of the land that dependeth upon the ſame title. (7) 

3 If a juror be within the hundred, (8) leet, or any way within the ſeigniory immediately 
or mediately, or any other diſtreſſe of either party, this is a principall challenge. But if either 
party be within the diſtreſſe of the juror, this is no principall challenge, but to the favour. 

[7] If a witneſſe named in the deed (9) be returned of the jury, it is a good cauſe of challenge 
of him. [4] So it is if one within age of one and twenty bee returned, it is a good cauſe of 
challenge. 


a 2. Upon 

(1) Vd. acc. per omnes juſticiarios M. 29. 30. Elz. Clench 139.— al. MSS. 
2) See ant. 102, b. 

(30 See Brownl. Rep. b. 194. 

(4) And now by the 4. An. e. 16. & 24. G. 2. c. 18. the jury muſt be taken from the 

theking's courts of record at Wefminfter, and in actions or informations on penal ſtatutes. 
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[4] 19. H. 6. 9. 17. All. 13. 


[e 12.H. 9.4. 21. H. 6. 38. 
7 H. 4 1+ (Poſt. 272. b.) 
(2. Ro. Abr. 636. Forteſc. C. 
b. Poſt. 1 8. 8 e ee, 
15 ** iz. Ca. 6. 

7. H. 4. 47. | 
4] 16. E. 4. 7. 4. Mar. Br. 


Chal. 216. $21. E. 4. 74. 

H. 6. 66. e 
1] 20. H. 6. 23. 4. Mar. Br, 
Ral. 216. 

[4] 10, H. 6. 3. 12. H. 4. 14 


19. E. 4. 5. ' 


[7] 37. H. 6. 11. 25. E. 3. 43 
(Cro. Jam. 550.) 


[nm] 21. H. 6. 38. 12. H. 7.4 


(n] 7. Eliz. Dyer 2g1o 


Bract. fo. 18. Brit. fo. 134. 137. 
Fleta lib. 4. ca. 8. 21, £ The 
12. 


[a] Britton fol. 135. 


[5] Mirror ca. 3. de ordinance 
d'attaiht. 
Bratton 
Britton 
Fleta 

14. El. Dier 319. 21. E. 4. 75. 
40. AMT. 20. Pl. Com. fo 41. E. 
3- Chal. 90. 21. E. 4. 75- 

Le] 7. E. 4. 4- 17. E. 4 7+ 81. 
E. 4. 20. 28. H. 6. 10. 28. AN. 
18. 34. Af. 6. Hob. 87. 1. Saund. 


44- 
740 41. E. g. Chal. 99. 41, E. 3+ 
9 26. II. 6. Chal. 163. . 


ubi ſupra, 


ſe] Mirror 
Bratton 
Fav ſupra. 


Britton 
Fleta 

„E. 4. 14. 21. E. 3. f. 41. 4. 
. 3. Chal. 93. 43. All. 25. 26. 
22. E. 4. 8. 14. H. 9.82. 15. H. 


9 
[/] 19. H. 8. 5. 28. H. 8. 
Dier 37. 1. Marie Dyer gr. 
2. Eliz. ibid. 177. 


[g] Bratton 
Britton Paw ſupra. 

Fleta ; 

M error ubi ſupra. 

[4]9. H. 6. tit. Chal. 27. 38. E. 
J. 25. 22. E. 4. Chal. 61. 4 H. 
6. 25. g. II. 6. 29. 36. H. 6. 
Chal. 46. 22. E. 4. 1. 27. AU. 
28. 22. E. 3. 12. 

t] 23. All. 11. 

| Mirror ubi ſupra. 


body of the county in actions or ſuits in 
But appeals of felony or murder, 


and indictments or preſentments of treaſon felony murder or other matter, are excepted from this proviſion; and ther-fore 


in them hundredors are ſtill in ſtrictneſo neceſſary. Alt is obſervable, that the 
on penal ſtatutes, names the counties palatine of Lancaſſer Cheflter and Durham, and ates, 


24.G.2. by which this alteration was made as to actions 
as well as We/lminfter, But in the 


4. of An. only the latter place is mentioned. See further on the ſubject of hurdredors aut. 125. 4. note 2. to which add . P. 


Wms. 207. and a caſe on the 4. Ann. in Mr. Serj. Wynne's Miſcell. Law Tracts 60. 
(5) Sec ant. 123. 2. 
(6) But the iſſue muſt be living. See ant. 156. a. n 


(7) Here the ſenſe is incompleat ; but I apprehend, that lord Coke means to give the exception as a principal challenge. 


(8s) Acc. Dy. 176. a. 
_ (s) See ant. 6. a. 


e 


them; and therefore that in all points of law ariſing on a trial, juries ought to ſhew the moſt reſpectful deference to the advice 
and recommendation of judges. In favour of this concluſion the condu®t of juries bears ample reftimony ; for to their honour 
it ſhould be remembered, that the examples of their reſiſt ing the advice of a judge in points of law are rare, except where they 
have been provoked into ſuch an oppoſition by the groſſneſs of his own miſconduR, or betrayed into an unjuſt ſuſpicion of his 
integrity by the miſrepreſentation and ill practice of others. In civil caſes, particularly where the title to rea property is in queſtion, 
juries almoſt univerſally find a ſpecial verdict as often as the judge recommends their ſo doing; and though in criminal caſes 
ſpecial verdicts are not ſrequent, it is not from any averſeneſs to them in juries, but from the nature of criminal cauſes, Which 
generally depend more upon the evidence of ficts than any difficulty of law. Nor is it any ſmall merit in this arrangement, 
that in conſequence of it every perſon accuſed of a civil crime is enabled by the general plea of not guilty to have the benefit of 
a trial, in which the judge and jury are a check upon each a" and that this 4cnefit may be always enjoyed, except n 
| 4 ma 
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o 8. H. 5. 10. 33. H. 6. 1. 10. 2. [I] Upon his own act, as if the juror hath given a verdict before for the ſame cauſe, albeir 
6. * 7. H. 4. 94 up F. 4. it be reverſed by writ of error, or it after verdit judgement were arreſted. So if hee hath 
Challenge "4 AN i it given a former verdict upon the ſame title or matter though betweene other perſons. [n] But 
{*] 43- K. 3. Chal 9. 8. II. f. it is to be obſerved, that I may ſpeake once for all, that in this or other like caſes, hee that ta- 
10. keth the challenge muſt ſhew the record if he will have it take place as a principall challenge: 
otherwiſe he muſt conclude to the favour (1), unleſſe it be a record of the fame court, and 
then he muſt ſhew the day and terme. | 
[=] Mirror ubi ſupra. Brit. fo. [a] So likewiſe one may be challenged, that he was inditor of the plaintife or defendant, 
12. 11. Aff. 36. 8. H. 4. 2. either of treaſon, felony, miſpriſion, treſpaſſe, or the like in the ſame cauſe, 
4 1 0 > Sow All. 5 19, AN. [9] If the juror be godfather to the child of the plaintife or defendant, or à conver/o, this 
155 . Ts is allowed to be a good challenge in our bookes (2). 
2 6. Chal. 40. 7. II. 6. 40. 19. [e If a juror hath beene an arbitrator choſen by the plaintife or defendant in the ſame 
U. 6. 66. 4. E. 4. 11. 7. E. 4. 4. cauſe, and have beene informed of, or treated of the matter, this is a principall challenge. 
(2) 20. H. 6. 39.9. E. 4. 46. 35+ Otherwiſe if he were never informed, nor treated thereof; and otherwiſe it hee were indif- 
U. 6. 19. H. = rs - Ba ferently choſen by either of the parties, though he treated thereof. But a [q] commiſſicner 
18. (s- 3 ma : 22 choſen by one of the 28 for examination of witneſſes in the fame cauſe, is no principall 
cauſe of challenge; for he is made by the king under the great ſeale, (3) and not by the partie, 


as the arbitrator is; but he may upon cauſe be challenged for favour. 


55 Mine | | [7] If hee be of counſell, ſervant, or of robes, or fee of either partie, it is a principall 
racton J. ſupra. challenge. (4) 
Britton 12. All. 36. [5] If any after he be returned do eate and drinke at the charge of either partie, it is a prin- 


86, Al. 8 3 Aſf. 19. 31. Aff. cipall cauſe of challenge ( 1 Otherwiſe it is of a trior after he be ſworne, 
1 8 H. Ke 12. 11. K. 8. Chat [7] Actions brought, either by the juror againſt either of the parties, or by cither of the 
4. parties againſt him, which imply malice or diſpleaſure, are cauſes of principall challenge; 
0 Bracton ubi ſupra. unleſſe they be brought by covyn either before or after the returne; tor if covin be found, 
eta 341. E. 3. 5. 38. then it is no cauſe of challenge. Other actions, which doe not imply malice or diſpleaſure, 
44. Aff. * 8. F. 3. 2 E. are but to the favour, : 
— 1 > Oh AY "mY le] In a cauſe, where the parſon of a pariſh is partie, and the right of the church commeth 
71. H. 6. 15. 92. E. 3. Chal. 189. in debate, a pariſhioner is a principal challenge, Otherwile it is in debt, or any other action 
24. E. 3. 37. 39. Atl. 2. 40. All. Where the right of the church commeth not in queſtion, 


11. 43. All. 46. [xv] If either partie labour the juror, and give him any thing to give his verdict, this is a 

2 _— _—_ 15. 1. 6 principall challenge. But if either partic labour the juror to appeare and to doe his coaſcience, 

2 8 r this is no challenge at all, but law full for him to do it. (6) 

13 294.) 8 g A e the juror is a fellow ſervant with either partic is no principall challenge, but to 

X}j} 22. IZ. yer Z . N . A . . 

Ede, [y] Neither of the parties can take that challenge to the polls, which he might have had 

Britton ub ſupra. to . array. 

4 xy 1 [a] Note, if the defendant may have a principall cauſe of challenge to the array, if the 

4 K. 4G. 21. K. 4 31. 22. ſherite returne the jury, the plaintife in that caſe may for his owne expedition alledge the 
4. 3. 14. II. 6. 2. 20. E. 4. 2. fame, and pray proceſſe to the coroners ; which he cannot have, unlefle the defendant will 


II. 7. 5. 22. Eliz. Dyer 367. conteſſe it; but if the defendant will not conteſſe it, then the plaintife ſhall have a wenire facias 

2. Ro. Abr. 644. 668. 669. Ci. to the ſherife, and the defendant ſhall never take any challenge for that cauſe (7), and ſo in like 

3 1100 Fry 320. b. Plowd. caſes. But on the part of the detendant any ſuch matter ſhall not bee alledged, and pro- 

e ceſſe prayed to the coroners; becauſe he may challenge the jury for that cauſe, and can be at 
no prejudice. 


[3] Mirror ca. f. d'ordinance [4] Challenge concluding to the favour, when either partie cannot take any principall chal- 
Britt. fol _ — 1 lenge, but ſheweth cauſes of tavour, which mutt be lett to the conſcience and diſcretion of the 
c. 8. . H.6. : ar 't triors upon hearing their evidence to finde him favourable or not favourable, But yet ſome 
100 9. H. 7. 3. 10, H. 7. 20. g. Of them come neerer to a principal challenge then other. [c] As it the juror be of kindred, or 
J. 2. 10. E. 4-12. 15. E. 4. under the diſtreſſe of him in the reverſion or remainder, or in whoſe right the avowrie or 
18. 12. Alf. 23, (1. Ro. Rep. juſtification is made, or the like, theſe be no principall challenges ; becauſe he in reverſion, 
948. Cro. Jam. 547. remainder, or in whoſe right the avowrie or juſtification is, is not partie to the recorde ; 
otherwiſe it is it they were made parties by aide, reſceipt or voucher : and yet the cauſe of ta- 
vour is apparent, fo it is of all principall cauſes, if they were partie to the record. Now the 
cauſes of favour are infinite; and thereof ſomewhat muy be gathered of that which hath been 
ſaid, and the reſt I purpoſely leave the reader to the reading of our bookes concerning that 
2 For all which the rule of law is, that he mult ſtand indifferent as hee ſtands un- 

worne. 
{] 6. R 2. Chal. 141. 19. AM, [4] The ſubject may challenge the polles, where the king is partie. And if a man bee 

. 38. 8 6 22. 11. K. 2. Chal. outlawed of treaſon or felony, at the ſuit of the king, an the partie tor avoyding thereof 
(i I - 4 ibid. 153 · alledgeth impriſonment, or the like, at the time of the outlawry; though the y 4 bee joyned 

; 4 upon a collaterall point, yet ſhall the partie have ſuch challenges as if he had been arraigned 

upon the crime it ſelf, for this by a mcane concerneth his lite alto (8). | 
IV. Propter 
(1) Ace. 2. Brownl. 268. 
(2) See Mo. 3. 
(3) See an lance of ſuch a commiſhon in Cro. Jam. 65. 
4) See ant. 156. a. n. 4. 
(5) The ſame thing avoids a verdict. Poſt. 227. b. 
| 8 Yet labouring a jury, thoug» it be but to appear, is afterwards ſtated to amount to the crime of maintenance in a third perſon. 
Polt. 369. a. Here indeed the author qualifies the /abouring to appear by ſuppoung it to be to ds bis conference, Br tins addin 
tion of words ſeems a flight ground for a difference of conſtruction. 5 

(7) Held accordingly Hutt. 22. 

' (8s) Staundford is of the ſame opinion, citing for authorities from Fizherbert's Abridgement the caſes of 11. R. 2. & 4.11. 54 
here referred to by lord Coke. Staundf. Pl. C. 163. a. However the benefit of peremprory challenges on col/ateral 1fucs in 
capital caſes has been denied by the pra dice of latter times. Cafe of Okey and others Eiſt. 14. Ch. 2. 1. Lev. Ci. Jointon's 
caſe Mich. 2. G. 2. Foſt. 46. Mr. Ratclifle's caſe Mich. 20. G. 2. Foſt. 40.—ln the report of the caſe laſt cited, lord Hale is re- 
terred to as an authority for diſallowing ſuch challenges. But lord Hale is not abſolute in his opinion ; and Staundford, whom lord 
Hale cites, not only writes with a guere in the part ſo cited, but in a ſubſcquent paſſage gives an opinion in favour of the challenge. 
dtaundf, Pl. C. 158. a. 163. à. g 3 


ſmall offences as are left to the ſummary juriſdiction of a juſtice of the peace; which exception from the neceſſity of the times 
is continually increaſing, but which however cannot be too cautiouſly extended to new objes.—Thus conſidered, the diſ- 
tinction between the office of judge and jury ſeems to claim our utmoſt reſpect. May this wife diſtribution of power between 
the two long continue to flourith, unſpoiled, either by the proud incroachment of ill, deſigning judges, or the wild preſumption 
of licentious juries. 

It wou'd be wrong to conchule this note, without referring the realer to the very forcible reaſoning on the ſme 
ſubject, in a modern work, which contains much general legal inſtruction elegantly conveyed. See ** Euxomus, or D.alogues 
* concerning the Law and Conſtitution of England,“ vol. 3. P. 196. © b 

(6) See further on the origin of Engliſh juries, Spelm. Gloſſ. voc, ſurata, Diſſertar. Epiſtolar. in Ling. Septentrion. Theſaur. 
Hickes. Stiernh. de jure Sueon. et Goth. vetuſt. lib. 1. Cc. 3. and Dr. Pettingal's Enquiry into the Uſe and Practice of Juries 
amongſt the Greeks and Romans. 
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Iv. Pr opter deliftum. Le] As if the juror be attainted or convicted of treaſon, or fe- 1 oe 
lony, or for any offence to lite or member, or in attaint for a falſe verdict, or for perjury as Britton Cubi ſupra 
a witnefſe, or in a conſpiracie at the ſuite of the king, or in any ſuite (either for the king, or Fleta 
for any ſubject) be adjudged to the pillory, tumbrell, or the like, or to be branded, or to be 11. H. 4. 41. 12. H. 4. 10. 33. 
ſtigmatique, or to have any other corporall puniſhment whereby he becommeth infamous, (for it H- 6. 21. (a. Ro. Abr. 650.) 
is a maxime in law repellitur a ſacramento infamis) theſe and the like are principall cauſes of chal- 
lenge. So it is it a man be outlawed in treſpaſſe, debt, or any other action, (1) for he is 
exlex, and therefore is not legalis homo, And old bookes have 1aid, that, it he be excommu- 
nicated, he could not be of a jury. | w 3 4 
[/] See the ſtatutes of V. 2. and artic. ſupra cartas, what perſons the ſherife ought to re- 140 08 5s _— * 
turne on juryes. And ſee F. N. B. Breve de non ponendis in aſſifis & juratis, (2) and the regiſter Regiſtr. ee F 
in the ſame writ, And ſee there what remedy the party hath that is returned againſt law. [8] 9. E. 4. 16. 10. H. 5. 9. 37. 
It is neceſſarie to be know ne the time when the challenge 1s to be taken. [g] Firſt, hee that II. 6.8. 3. H. 6. 38. Brooke tit. 
hath divers challenges muſt take them all at once, and the law fo requireth indifferent trialls, I 8. 7. H. 6.40.14. H. 7. g. 
as divers challenges are not accounted double. [4] Secondly, if one be challenged by one 5 A. K 
? . © 3 W (ht : 9. E. 4.16. 27. H. 8. 2. 
arty, if after he be tried indifferent, it is time enough for the other party to challenge him. 9 43. E. 3. Chal. 93. 20. E. 3. 
LI Thirdly, after challenge to the array, and triall duely returned, if the ſame party take a ibid. 116. 22. E. 4. ibid. 61. 
challenge to the polls, hee muſt ſhew cauſe preſently. [4] Fourthly, fo if a juror be formerly 7: H. 4. 41- J El. Dower 204, 
ſworn, it he be challenged, he muſt ſhew cauſe preſently, and that cauſe muſt riſe ſince he : —_— 4.1. 9. H. 5. 6. 
was ſworne. [I] Fittly, when the king is party or in an appeale of felony, the defendant, Cut. * * 38. Afl. a2. 
that challengeth for cauſe, muſt ſhew his cauſe preſently. Sixtly, if a man in caſe of treaſon 8 
or telony challenge for cauſe, and he be tried indifferent, yet he my challenge him peremp- 
torily. Scventhly, a challenge for the hundred muſt bee taken before ſo many bee ſworne, 
as will ſerve for hundredors, or elſe hee loſeth the advantage thereot. Eighthly, I] in a fa] 2. H. 4. 20. 15. E. 4. 1, 
writ of right, the graund jury muſt bee challenged before the foure knights before they be | 
returned in court; (3) tor after they be returned in court, there cannot any challenge be 
taken unto them. Ninthly, ora I] The array of the tales ſhall not bee challenged by any [a] 9: F. 4.27. 9. H. 5. 11. 34. 
one party, untill the array of the principall be tried; but if the plaintife challenge the array 6. 13. E. g. Chal. 108. 
of the principall, the defendant may challenge the array of the tales. After one hath taken 
a challenge to the polle, he cannot challenge the array, 
Now it is to be ſeene, how challenges to the array of the principall pannell, or of the 
tales, or of the polles ſhall be tried, and who ſhall bee triors of the ſame, and to whom pro- 
cefle ſhall be awarded, 
1. Le] It the plaintite alledge a cauſe of challenge againſt the ſherife, the proceſle ſhall be Le] 18. E. 4. 8. (Forieſc. 66) 
directed to the coroners ; it any cauſe againſt any of the coroners, proceſſe thall be awarded 
to the reſt ; it againſt all of them, then the court ſhall appoint certaine eliſors or efliors (fo 
named ab eligendo) becauſe they are named by the court, againſt whoſe returne no challenge 
ſhall be taken to the array, becauſe they were appointed by the court ; but hee may have his 
challenge to the (4) polles. [p] Note, if proceiſe be once awarded for the 2 of the [#] 15. H. 7. 9. 14 H. 3. $1. 
ſherife, though there be a new ſherife, yet proceſſe ſhall never bee awarded to him; for the 18. E. 4 3. | 
entrie is, Ita quod vicecomes ſe non intromittat, But otherwiſe it is, tor that he was tenant to 
either Pie: or the like. 2 i POE ED IEP IPs 
2. the array be challenged in court, it tryed by two of them that be impan- 
40 be hen ws. by the — ; for the triors in that caſe ſhall not exceed the — 2 Hs. Chai? OF 1. 6 - 
two, unlefle it be by conſent. But when the court names two tor fome ſpeciall cauſe alled- 4. E. 4. 17. 43. E. 3. Chal. 92 
ed by either partie, the court may name others. If the array be quaſhed, then proceſſe ſhall 2. R. 2. ibid. 101. 34. All. 6, 
de awarded, xt ſupra. | 27. All. 28. 43. Aff. 26. 
ſr] It a bal upon a wenire facias be returned, and a tales, and the array of the princi- [7] 9. F. 4. 46. 19. H. 6. 48. 
pall is challenged, the triors, which try and quaſh the array, ſhall not try the array of the 2+ All. 6. 7. E 6. Dier 78. 9. 
tales; for now it is as if there had beene no appearance of the principall pannell : but if the 1. 
triors affirme the array of the principall, then they ſhall try the array of the rules. If the 
plaintite challenge the array of the principall, and the defendant the array of the zales, there 
the one of the principall, and the other ot the tales, ſhall try both arrayes. For other matter he tes 8 
concerning the tales, ſee [5] in my Reports matters worthy of obſervation (5). Le] When any cate. RN 
challenge is made to the polls, two triors ſhall bee appointed by the court ; and if they trie [7] 19. H. C. 9. 22. E. 4. Chal. 
one indifferent, and he be ſworne, then he and the two triors ſhall try another; and it another 61. 62. 
be tried indifferent, and he be ſworne, then the two triors ccaſe, and the two that be ſworne on 
the jury ſhall try the reſt. [A] If the plaintife challenge ten, and the defendant one, and the [*] 7. I. 4. 41 
twelfth is ſworne, beeauſe one cannot try alone, there ſhall be added to him one challenged by 
the plaintite, and the other by the defendant, When the triall is to be had by two counties, 
the manner of the triall is worthy of obſcreation, and apparant in our [wv] books. [x] It the [u] 21. H. 4. 61. 48. E. 9. 30. 


l b "came 11. H. 4. 63. 
foure knights iu the writ of right be challenged they ſhall try themſelves (6), and they ſhall _ [x wh, 4 3 


(1) It has heen queſtioned, whether outlawry in a per/onal action is ſufficient to diſqualify from being a juror; and in Sir 
William Wirhcpole's caſe, Mich. 3. Cha. 1. the court of king's bench was divided on this point. Cro. Cha. 135. W. Jo. 198. and 
Ley's Rep. 81. 

(2) Sce the late Mr. Serj. Wynne's Diſſertation upon this writ in his Miſcellany of Law Trafts, p. 56. 

3) Acc. int. 156. b. & poſt. 294. a, 

(4) Swe ſurther on awarding 1-n:re5 to coroners and on appointing eliſors, Umſrev. Lex Coronator. 235. to 242. 

(r Sce allo Trials per Pais, chap. 5+ 

(6) Acc, poſt. 294. a. 


I 


Continuation of the notes of fol. 156. a. 

() Lord Coke Having immediately before expreſſed, that the array ſhall not be challenged for favor againſt the king, he 
muſt be here underfiood to confider bring a wadelet or other menial ſervant of the crown, as a principal challenge to the array; 
tor otherwiſe he would be inconliſtent ; uviets, wdeed, he is ſuppoſed in the firſt inſtance to ſtate a general rule and in the 
ccd an exception to it, which, as his words are, would be a ſtrained conſtruction. It is alſo ſtrong evidence of lord Coke's 
intenJing to give this challenge to the array as a principal one, that he elſewhere repreſents being a ſervant of either party 
where the fuit is between ſubjects as a principal challenge both to the ar:ay and to the polls. See ſupra and allo poft. 167. b. 
However, lord Hale will not allow this fort ef exception to a juror to be more than a challenge to the aver in trials for trea - 
fon or felony ; citivg for authority from Fitzherbert's Abridgement a caſe in 3. H. 6. which is a deciſion in point by the whole 
court; to Which may be added the dum in the Yer-Book of 4. Hen. 7. 3. Alſo the practice fince lord Hale's time ſeems 
to have accorded with bis doctrine, theie bring ſubſequent inſtances in print in which ſuch an exception when taken to the 
pulls has bern diſavowed, but not one | believe of its being received. The inſtances of diſallowing the exception as a prin- 
cipal challenge, to which I ſhall refer, are Mr. Hampden's trial in the king*s-bench, Hill. 36. Cha. 2. for a miſdemeanor, and 
fir William Parkyns's at the Old Biiley in 1695 for high treaſon. See State Tri 4th ed. v. 3. p. 825- and v. 4. p. 633. In 
the former the point was ſharply argued on challenges by Mr. Hampden of two jurors for having offices in tne king's fo- 
reſt ; and as the counſel for Mr, Hampden relied on lord Coke and on Rolle's Abridgement of the Caſe of 22. E. 4. here 
cited by lord Coke in the margin as the ground of his doctrine, fo the court adjudged againſt the exception as a principal 
challenge on the authority of the calc of 3. I. 6. cited by lord Hale. In the latter ſu William Parkyus challenged two for 


being 
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[y)] . E. 3. 1- . (Hob. 84. the graund aſſiſe, and try the challenges of the parties. [y] Tf the cauſe of challenge touch 
1. Sid. 374. 232. Cro. Jam. 388. the diſhonor or diſcredit of the juror, he ſhall not be examined upon his oath, (1) but in 
2. Ro. Rep. 210. other caſes he ſhall be examined upon his oath, to informe the triors. (2) [z] If an inqueſt bee 

[- 2. H. 4. 14. 4 E. 4. 3. 10. awarded by default, the defendant hath loſt his challenge ; but the plaintife may challenge for 

AK. * Sag Es. 5 juſt cauſe, and that ſhall be examined and tried. 

36. F Whereſoever the plaintife is to recover per viſum juratorum, there ought to be ſixe of the jury 
that have had the view or knowne the land in queſtion, fo as he be able to put the plaintite in 
poſſeſſion if he recover. 

In a proprietate proband, and a writ to inquire for waſte, the parties have beene received to 
fa] S. H. g. tit. Chal. 167. 2. H. take their challenges. (3) [a] But pafling over many things touching this matter, I will 

4. 3. 34 E. g. Chal. 175. 21. conclude with the ſaying of * Bratton, Plures autem ali ſunt cauſe recuſandi juratores, de quibus 


5 Ao wah of 4 14 G * We - 3 non recolo, ſed que jam enumerate ſunt ſufficiant exempli cauſa. (4) ſo let us return 
(7. Ca i» Bulwer's calc.) 8 


De viſnet 0, Sc. It ſhould be vicineto. Yicinetum is derived of this word vicings, and 
fignifieth neighbourhood, or a place neere at hand, or a neighbour place, And the reaſon 


wherefore the jury muſt be of the . A is, for that wicinus fatta vicini pra ſumitur 
ſeire ; all which is implied in this word (c.) 


Quod ſummoneat e0s, Cc. Summoneo is compounded of /xb & moneo, & enphonie 
gratis it is ſaid ſummonco, to warne or ſummon, as in this caſe the ſherite muit warne or ſum« 
mon the recognitors of the afliſe to appeare before the juſtices of aſſiſe, &c. And it is truly 

8] Bracton lib. g. fo. 333. 394. ſaid [5], that in this caſe Jegitimam ſummonitionem recipere in proprid perſona ubicungue inwventus 
rr, cap. 2. ſect. 19. Peta lib» fuerit in comitatu in quo fuerit res petita ; qui quidem fi non inventatur, ſufficit, fi ad domicilium 
* fiat, dum tamen alicui de familia ſua mani fate fucrit relata, Oc. 


Per bonos ſummonitores. Here two things are to bee obſerved. 1. that the 
I Brafton ſummoners mult be hon (d eft) fide gn, ut valeant legitimum teftimoninm perhibere, chm inde 
Britton Pau ſupra per jnfticiarios fuerint requiſiti. Le] And another faith, fems, ne ſerfs, ne enfans, ne nul enfamys, 
Fleta ne nul que neft fife tenant, ne poet gſte hone ſummoner. 2. It is ſpoken in the plurall number, 
Bratton per bonos ſummoniteres, and theretore there mult be two at the leaſt, Nec /ufficit qudd ſwnimoe 
Ras bi ſupra nitio fiat per winm tantùm, &c. neceſſe eff igitur quod per duos ad minus fiat, Sc. There is allo a 
roll ok £49 ſummons of a tenant in a reall action; whereof, and of pernors and veiors you ſhall reade 
[4] Regiit judicial. 1. 2. 107» [4 ] plentifully and plainely in our bookes, whereunto being matter of courſe I reſerre you. 
43. E. 3. 32 24. E. 3. 35: 4 Item ſummouitionum alia eft generalis, alia ſpeciulis. M hereot you ſhall finde excellent matter 


E. 3 5 k. 3. 16. 8. 4. C. in our fe] old bookes, where you ſhall alſo reade at large de ſunmonitione, praſummonitione, 
1. b. F. XN. . 9 


e| Mirror W reſummonitione. 
mm 3 F acere recognu nem. Cognitio is knowledge, or knowledgement, or opinion, and 
—— oy 8 recognition is a ſerous acknowledgement or opinion upon fuch matters of fact as they ſhall 


have in charge, and thereupon the jurors are called recognitores aſſet. Vide Set. 233. re- 
cogultio taken tor the confeſſion of the tenant, 


Pannell is an Engliſh word, and ſigniſieth a little part; for a pane is a part, and 2 
pannell is a little part; as a pannell of wainſcot, a pannell of a ſaddle, and a pannell of 
parchment wherein the jurors names be written and annexed to the writ. And a jury is 
laid to be impannelled, when the ſherite hath entred their names into the pannell, or little 

Regiſtet 22% , peece of parchment, i pannello aſſiſie. 

Brizfe de droit, Breve de recto. Writs of right bee of two natures : 1. A writ of right, 
whereof Littleton here ſpeaketh, which 1s the higheſt writ of all other reall writs whatſoever, 
and hath the greateſt reſpect, &c. and the molt aſſured and finall judgement ; and therefore 

I Baden lib. 5. fo. 372. this writ is called a writ of right; and this in [V] old books is called dreit dreit; and this 
[/ itton fo. 117. Fleta I. 6. ca. 1. Writ of darrein remedie de touts recoveries enter touts ordres des pleas ; and the jury in this writ is 


Glanvil lib. 1. c. 4. 5- &c. lib. called magna afiſa, or magna jurata, as Littleton here ſaith. 2. Writs of right in their na- 
2. ca. 7 lib. 12. Ca. 1. 


(1. Ro. Abr. 686.) ture, as the ratonabili parte, and xe injuſte vexes. | 
1 0. 0 . ; : i 

De Re&o. Rectum is a proper and fignificant word for the right that any hath ; and 
(Poſt. 265. a. 345+ a.) wrong or injury 18 in French aptly called fort; becauſe injury and wrong fs wreficd of 


crooked, being contrary to that which is right and ſtraight, Now the law that is Inca recta 
* Britton fo. 116. Fleta lib. 2. eff index ſus & ohligui. And Britton! taith, that zort a la ley oft contrarye, and as aptly for 


Ga. 1. the cauſe aforeſaid is injury in Engliſh called wrong. And i/xyrria is denved of in and i 
Le] Fleta lib. 6. ca. 1. becauſe it is contrary to right; fo as @ faire tort is facere tortum. And PFleta ſaith Ig) e. 


tem jus publicum & privatum, qued ex naturalibus preceptis, aut gentinm, ant civilibus eft rolle - 
[4] Mirror ca. 2. ſe. 16. & cap. um; & guad in jure ſcripto jus appellatur, id in lege Auglice reftum effe dicitur. And in the [/] 
5. let. 3. Mirror, and other places of the law, it is called t; as droit defend, the law deſendeth. 


En le Regiſter. Regiſter is a moſt ancient baoke of the common law ; and it is 
1 Us 


(1) Held accordingly by the cont in Cook's cafe Salk. 153. ; | 

(2) This is one inſtance of the examination called a vi dire ; for as a witneſs 1s on a 2 i dire to try an objeRion to his compe- 
tency to give evidence, ſo a juror may be ſworn in like manner to try the cauſe of challenge ro him. It is thought fit to take 
notice of this 3 becauſe in ſome of our books, the wor dire is deſcribed, as if confined to the challenge of a witneſs, and only 
uled to diſtinguiſh ſuch a partial ſwearing of a witneſs from ſwearing of him in ch&/2f For inſtances of examining jurors on 2 
voir dire, (ee Francia's caſe, State Tri. 4th ed. v. 1. p. 59. and Mr. Townley's in Foſt. 5, But in both of theſe the challenge 
not being tothe favour was examiacd into by the court without triors. 

(3) Some ſeem to underſtand it as a general rule, that challenges of jurors are excluded, where the inqueſt is for informa- 
tion merely, or not being fo is without an iſſue joined berween the parties; as in inqueſts of office before ſheriffs coroners and 
eſcheators, and in writs of inquiry for damages. Office of executor, ed. 1676. p. 240. 1. Ro. Abr. 660. Umfrev. Lex Corona- 
tor. 174. 183. aud in the Introduct. gi. Probably lord Coke here means to advert to this doctrine, and to give the proprietate 
probanc and the writ to inquire of waſte, both of which are inqueſts without any iſſue joined, as inſtances of exception to it. 
Broke advls another exception; for in abridging the caſe of waſte ſrom the year book ot 2. HI. 4. 3. he obſerves, that the law is 
the ſame on a writ of rediſlcitin. Bro. Error 31.—As to the rule itſelf for thus excluding challenges, be it well or ill founded, the 
theritf, or other officer taking the inqueſt, certaiuly ought net to accept any jurors but ſuch as are legally qualified; and if ſuck 
are reccived, it feems a juſt ground for quaſhing the proceeding or for error according to the nature of the caſe. See Sir Wil- 
liam Withepole's caſe reported in W. Jo. 198. Cro. Cha. 134. and Ley 81. and noticed in 2. Hal. H. P. C. 60. 


(4) See further on challenges of jurors Kutck, French ed. 91. a, Lamb. Juſt. ed. of 1602. p. 379. Dalt. Sher. zſt ed. 120. Trials 
per Pa. chap. 9. and title Trial in Viner, 


being ſervants of the king; but was informed. by lord Holt, that it was no cauſe of challenge. The firſt of theſe inſtances 
was a direct adjudication ; but, however, it loſes part of its weight, in conſequence of having occurred in an ill time whilſt 
lord Jefferies preſided in the king's-bench, and of being accompanied with ungracious and unbecoming language from bim in 
reſpect to both Coke and Rolle. The ſecond was rather an extrajudicial opinion ; becauſe the counſel for the crown con- 
ſeated to put by the jurors objected to on the ground of being king's ſervants, uniels there ſhould be a defect of otber jurors, 


which did not happen. But lord Holt declared agaialt the challenge in the moſt abſolute and uareſerved terms, as if it would 
not bear arguing, | 
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twofold, viz. regiftrum brevium originalium, and regiftrum brevinm j udlicialinm. It is a French 14. E. 1. ca. 24. Pl. Com. 228. b. 
word and ſigniſieth a memoriall of writs. Sometimes the regiſter of originall writs is called 

regiftrum cancellarie ; becauſe all originall writs doe iflue out of the chauncery, as extra 

Mo jufticie, tor the antiquity and eſtimation of which booke I referre the reader to the 

epiſtle before the tenth part of my commentaries. (1) 


1 aſſrfa eligenda is a judiciall writ of the ſherife to returne foure lawfull (Cro. Cha, 511.) 
knights before the juſtices there upon their oathes to returne twelve (2) knights of the 
vieinage to try the miſe in a writ of right. 


| Aljiſe de common de paſ! ure, Sc. Of what things an aſſſt of novel d icin lay at 
the common law, and of what by the ſtatute, you may reade at large in my [4] Reports in [A] 8. Ce. 43. 
Fohn M ebbe's caſe, where the authorities of law are plentifully cited, and they and the ſtatute 
well explained. But fince Littleton wrote, a man may have [I] an affiſe of nove! u, af- [1] 32: H. g. ca. þ 
fie of mord and, or any præcipe quid reddat, quad ei deforceat, writs of dower, or other writs 
originall, as the caſe ſhall require, of tythes, penſions, or other ecclefiaſticall or ſpirituall 
* if he be diſſeiſed, deforced, wronged, or otherwile kept or put from the fame, which 
y the lawes and ſtatutes of the realme are made temporall or admitted to be or abide in tem- 
porall hands; ſo as by the faid act a lay man, having tythes or offerings, may either ſue for 
the ſubtraction or with-holding of the ſame in the ecclefiaſticall court, or at the common | 
law at his election. And ſeeing no ſpeciall writ is given“ by the ſtatute, the party muſt * 7- E. 6. Dier 8g. &c. 
have a generall writ of afſ/e de libero tenemento, and make a fpeciall pleint. But his præcipe 
muſt be, g redalat omnes & omnimodas decimas majores, mixtas, & minutas, infra Dale quoguo 
modo criſcen” contingen® ac annuatim renovan”, or the like, according to his caſe, 14 ut [ſm] 44. E. g. 5. Vid. Regiſt. 
neither aſſiſe nor any prœcipe did lye of them as of tythes or any other eceleſiaſticall duty at 163. Vid. le briefe de indicavit, 
the common law ; for the athſe brought of the tenth part of all manner of corne growing in kn * 2 E o 
*wac ob 1: aer * 5 arl; a 41. It ; . . . 10. 
= pom weg roma atter the tythes of the parſon taken, was a lay protit apprender, and 402 Britton fo. 200. Regift 
. . : „38. 4. E. 3. 27. 29. 16. E. 3. 
But tythes or other ecclefiaſticall duties, that came to the crowne by the ſtatutes [+] of29, H. quare imp. 147. Vid. 2. I. g. tit. 
8.31.H.8. 37. H. 8. and 1. E. b. are by thoſe ſtatutes and this of 32. H. 8. and of 1. and 2, Grant 89. (Cro. Cha. 301.) 
Ph. & Mariæ, in the hands of laymen temporall inheritances, and thall be accounted aſſets; [ "] 8 H. r e not 
and huſbands ſhall be tenants by the curteſie, and wives endowed of them, and ſhall have g. 4 22.8 3 
other incidents belonging to temporall inheritances. Oncly this eceleſiaſticall quality they Ph. & Mar. ca. 8. 2. A * 13. 
have, that the owner or poſſeſſor thereof may ſue for the ſubtraction of the ſame in the eccle- 
liaſticall court. 
But by another [9] ſtatute, remedy is given aſwell to the lay perſon as to the eccleſig- [9] 2. E. 6. ca. 12. 
ſticall perſon, for ſubtraction of all manner of prediall tythes ; and he ſhall recover the treble 
value it they be not juſtly divided or ſet forth; and albeit the treble value be not expretly 
given to the proprietary of the tythes, yet foraſmuch as he is the party grieved, and he hath the 
propertie and intereſt in the tythes, the treble value is given to him; and whenſoever a ſtatute 
givetha forteiture or penalty againſt him which wrongtully detaineth or diſpoſſeſſeth another of 
his duty or intereſt, in that caſe he that hath the wrong ſhall have the forteiture or penalty, and 
ſhall have an action therefore upon the ſtatute at the common law, and the king ſhall not have 
the forteiture in that caſe. And ſo it was ¶ ] adjudged in the exchequer upon conference with 
other judges in an information for the treble value for not ſetting out of tythes in /clington in . | 
the county of Cambridge. (3) And if the proprietary will ſue for ſuch ſubtraction of tythes |, —_—— er * 8 
in the eccleſiaſtical court, then he ſhall recover but the double value by the expreſſe words of as M * 4 Ja. og: 8 
the act. Wherein it is to be obſerved, that the act of parliument doth give a temporall remed 
at the common law to parſons and vicars and other cecleſiaſticall perſons fer an cecleſiaſticall 
duty, and to laymen proprietaries of tythes the like remedy ; but, as it hath beene ſaid, they 
have election cither to ſue for the treble valve at the common law, or for the double value in 
the ecclefiaſticall court, or for ſubtraction of tythes there alſo. (4) 


Alſjiſe de mor danceſter » Aſſiſa mortis anteceſſoris. [q] This writ a man may have [7] Britton fo. 178. 179. &c. 


afrer the deceaſe of his immediate anceſtor; as where his tather, mother, brother, ſiſter, #ratton lib. 4. tractat. 3. per 
totum, fo. 252. &c, Mirror ca. 


uncle or aunt, dye ſeitod of any lands, and an eſtranger abate, &c. 2. ſet. 15. F. N. B. 114. Kc. 
Alſiſe de aarreine preſentment. Aſiſa ultime praſentationis, whereof you ſhall [7] Britton ca, go. 3 

reade e] plentiſully in our bookes. : _ 5 11 Regitt. 
To theſe may be added aN/a ntrum, or juris atrium Is] which is the higheſt writ a parſon, orig. 5 $20 1 

vicar, &c. can have for the recovering of the glecbe land, &c. in right of his church. But it [I Rracton fo. 285. 286. Britton 

may be demanded, wherefore theſe originall writs are called, by the ſpeciall name of affiſes ca; gg. fo. 234. Mirror ubi fupra. 

more than other originall writs ; and here Littleton yeeldeth th: reaſon, becauſe that by theſe F. N. B. 48. 49. 

writs it is commanded to the ſherife qudd ſiummoneat 12, which is as much to ſay, as to 

ſummon a jury. So as in theſe caſes, there is a jury returned the firſt day, and they are to 


appeare 

(r) Sce alſo ant. 16. b. and 73. b. 

(2) This is the number ed in the wiit to the ſheriff and alſo in the oath of the four knights. Booth 1 m_ * 96» 
97. But in Mo. 67, it is ſaid, that ſometimes fourteen have been returned. In King v. Dryden, being the cale 70 a 3 
the margin from Cro. Cha. 51. tww-nty were returned by the four knights ; on which it became a 1 eee 
* ſhould have been returned, and whether the ſarpluſage did not vitiite the whole return. But no <4 3 — 4 
C:oke's report. However in 2. Ro. Abr. 674. where the ſame caſe is ſhortly reported, it is mentioned, t 2 Led oh af 
the retwrr, good, it being obſetved, that ſeveral precedents were cited in favour of ſuch a return; and that it relembied the cate 
of a com mon wx/re, on which it was uſual to return teventy-four, though the writ is reſtrained to twelve. 1 

(3) The ſ1me cafe is more fully ſtated by lord Coke in 2. Inſt. 650. being part of his comment on a rac oy 1. 1 : * 

(4 Since lord Coke's time a third remedy for tithes, where they are of ſmall value, has been given; 7 Abs Te 8 3. 
c. 6. tit hes under 403. may be recovered in a ſummary way before two juſtices of the peace ; and by the 7. & k, * 5 
was at liert temporary, but is now made perpetual, tithes under ten pounds are made recove ralle from Aa ls Treg To N 
In London tithes by the 37, H. 8. c. 12. arc recoverable before the lord mayor with an appcal to the lord 7 * — i a "ene 
virious modes of proceeding for tithes ſhould be added the equitable remedy by bill either in chancery or the * wy A — 
o: which courts have long entertained ſuits for titt es. Formerly, however, the juriſdiction of 8 in * R 1 
yneſroned, it bring ſo far from ſetiled in lord Coke's time, that there are inftances of controverting it even een ö SEN h this 15 
1. Freem. 303. 2. Cha. Caf. 237. But as to the dee wy Wt tithes are ſaid to have been anciently cognizable FR \f a. that 
contradicted by lord chanceilor Nottingham, who dates the origin of the proceeding by Engliſh bill, 1. N 5 . 1 
comt's equitable juriſdiction over tithes, from the ſtatute of Hen. S. erecting the court of . wed Art ON merely 
303, and 33. II. g. c. 39. This equitable interference of chancery and the exchequer with tithes is gener y a fe" Com: ath 
ii dental and collateral namely, as a conſequence of their juriſdiction in account and in enforcing difcovery- ee wh But 
ed. 437. and the reaſons of the appellant in Whitehead and others v. Travis and others, Dom. Frog 1 1 41 — 
ſome give a broader foundation to this branch of exchequer juriſdiction; and in reſpect 2888 1 5 of the exche- 
part of the ancient inheritance of the crown, they inſiſt, that iuits tor tithes muſt ever have fallen WER e or rern 
quer's Arect and fubfantive juriſdiction as a court of revenue. See the caſe of reſpondent in the appea ed ohe * that lord 
117. Perhaps it is upon this idea as well as on account of the greater frequency of ſuits for tithes in M 240 —_ A 
Hard wicke calls that court the proper juriſdiction for them. 3. Atk. 247. Yet | confeſs, it ſeems to 2 15 1 pe, flee fur- 
exchequer juriſdiction in the particu/ar caſe of extraparochial tithes is no proof of a juriſdiction as of; — * | Abr. tie difmes 
ther, as to the juriſdiction of chancery aud exchequer over tithes, Rayner's Caſcs at large, Introduct. xiv. and Vin. FIRE 5 


4 


[þ] Paſch. 29. Elis. between the 
queene and Wood in the ex- 


Lib. 2. Cap. 12. Of Rents. Sect. 235. 


appeare as ſoone as the defendant. And becauſe by theſe writs a jury is to be returned, the 

law calleth them aſſiſes, ab effetu; becauſe an aſſiſe (which in this ſenſe ſignificth a jury) 
* Mag. Chart. ca. 12. And W. is to be returned. But beſide the ſignification of the writ * of afliſe, whereof Littleton here 
2, ca. 25. ſpeaketh, it ſignifieth the whole proceeding upon the writ, 


In other originall writs regularly no jury is to be returned before the appearance of the 
parties and an iſſue joy ned between them; and therefore theſe other originalls are not called 


aſſiſes. 


Pur un ordinance. Here aſiſa ſignifieth an ordinance, &c. Ordinance, ordinatis, 
ſr] 19. H. 3. Juris utrum 16. is derived of the verbe ore, to ordaine or ſet in order. And note, an act [] of parliament 
39, E. 3. 1. 7. 4- F. 3- 38. 29. (as Litiletos here proveth) is an ordinance ; for it ſets downe orders, which are to bee kept as 
2 g* 1 d = lawes: and ſo is ordinatio forefle, ordinatio de inqui/itionibrs, and ordinatio contra ſerwicate;, 
5 3 and other ſtatutes many times called ordinances ; and it is faid almoſt in every act of parliament, 
© Be it therefore ordained, &c. by authority of this parliament, or the ke,” Bur 8 conver ſo, 
every ordinance is not a ſtatute, as that of 8. H. 6. cap. 29. (1) for every ſtatute muſt be made 
by the king, with the aſſents of the lords and commons; and if it appeare by the a*t, that it 
was made by two of them onely, it 1s no ſtatute. (2) 3 

fs] Mir. ea. 1. fed. 13. & ca. The example put by Littleton is aſſiſa panis & cerviſie, Ii] This ordinance was mede 


4 de Articles de Eire. Bratt. at a parliament holden anno 51, H. 3. and the like ordinance was made, entituled u cervifee, 
[13 1 196. 1 which you may ſee in old Magna Charta, fol. 57. J. [t] And fo aſſiſa de Clarendon, which 
Iant. 0, 118. IF, . . 


. 18. Hoveden 9g. Regilt was in 10 H. 2. and aſſiſa forefte ordained in anno 34. E. 1. and ſuch like. And aptly an 
orig. ty ordinance of parliament antiquity hath called an aſſiſe, for that an act of parhament doth or- 
Fu] Flet. Ii. 1. ca. 15. daine ſuch a certaine order, as nothing can be done more or leſſe by right. [&] And Plea 


ſaith, et habet rex ro agg ne ſud ut leges & conſuetudines & aſſiſus in regno ſuo proviſas & aj. 
probatas & juratas, Sc. where aſſiſes are taken for ſtatutes, which are the effects of the ſeflions 
of parliament, 


De ponderibus & menſur's, of weights and meaſures, is a moſt neceſſary learning to bee 
knowne, and daily in uſe, out it belongeth not to this treatiſe. In ſome other (if God ſo 
pteaſe) ſomewhat ſhall be ſaid of them. (3) 


Seck. 235. 
ET le tenant attorna. TEM ſi foit ſeig- ALSO if there bee 


Here it appeareth, that nior & tenant, & tord and tenant 
an attornament (that is, an 


agreement to the grant) is le ſeignior granta le and the lord granteth 
no ſcifin of the rent, rent de fon tenant per the rent of his tenant 
fon fait à un auter, by: deed to another, 

Il ne ad aſcun re- ſuvant a luy les ſer- ſaving to him the o- 


medio, "oh which 1 as vices, & le tenant ther ſervices, and the 
much to ſay, as he hath not | ; 
an remedy cither at the cm. ©7774, ces off un tenant atturneth, that 


mon law, or in any court of rene ſecke, come e/t is a rent ſecke, as it is 
equity, which is worthy of ob- dit adevant. Mes aforeſaid. But if the 


fervation. ; . , 
ile rent a luy ſoit de- rent be denied him at 
. nie al prochein jour the next da - 
See more of this in the chapter Voile doner al gran- prechein jour the next day of pay 


ot attozneracnt let. 565. 


(4 Co. 10. Polt, 314. b. 313. a.) 


tee un denier, ou un 
maile, &c. en noſme de 


ſezhin de rent, &c. Here 


it is to be obſerved, that pay- 
ment of any money in name 
of ſeiſin of the rent, betore any 
rent become due, is a good ſei- 
fin of the rent to have an at- 
file when it is due; and that, 
which is given in the name of 
{c1lin of the rent, worketh his 


de payment, il ny ad 
aſcun remedie ; pur 
ceo qu'il n'avoit de ceo 
aſeun poſſeſſion. Mes 
e tenant, quaunt 
il atturna al grantee, 
ou apres, voile doner 
al grantee un dener, 


ment, hee hath no 
remedie; becauſe that 
he had not thereof any 
poſſeſſion. But if the 
tenant when he attur- 
neth to the grauntee, 
oratterwards, will give 
a penie or a halfe-pe- 


ou un maile, &c. en nie to the grantce in 


nofme 


(z) In Dy. 144. b. the reporter queſtions this ſame ſtatute or ordinance, and on the ſime ground as is exprefied in the prince's 
caſe cited by lord Coke; namely, that the king and the lords are named without the commons. But the editor of the loft 
edition of Dyer gives a note tending to obviate the objection thus taken, The 8. H. 6. c. 29. is alſo ſupported as a thutute Ly 
mr. ſerjeant Hawkins and mr. Ruffhead in the prefaces to their reſpective editions of the ſtatutes at large. The latter of 1h ets 
urges two ſtrong arguments in favour of the 8. H. 6. c. 29. excluſive of the general argument for proſuming the aflevt of the 
commons, of which in the next note. According to the firſt the roll containing the 8. H. 6. has a genera) pickacc, winch men- 
tions the aſſent of the commons in terms referable to all the chapters of that year. The ſecond is, that the 22. H. 8. C. 10. ex- 
preſsly refers to the 8. H. 6. Cc. 29. as a ſtatute, and therefore that the latter has been legiflatively recognized. 

(2) Acc. 4+ H. 7. 18. a. Mo. 824. and the prince's caſe 8. Co. 20. a. In 4. Inſt. 25. lord Coke alſo deſcribes a ſtatute as bav- 
ing the conſent of king lords and commons, and an ordinance as made by only one or two of them.—But Mr. P- ynne is very 
angry with lord Coke for thus diſtinguiſhing between an ordinance and aſtatute. He firſt attacked the difference in his Ircrarches 
Rediviwvus ; and there he is very copious in his arguments and inſtances againſt it. But Mr. Prynne did not reit here; for he 
continued the ſubject in various ſubſequent pubhcationsz namely, in his preface and index to what is called Cotton's Albridg- 
ment of the Records, and in his Animadverfions on the 4th Inſtitute. See the latter book p. 13. But in all theſe werks, 
particularly his Irexarches Reditmiwus, he appears to me to labour the point in a manner, which indicates a very conſider» 
able miſ2apprehenhon of lord Coke. It is manifeſt from his lordſhip's words here, that he did not mean to deny, that the terra 
of ordinance might not he or was not frequently apphed to ſtatutes ; for he here adduces inſtances of ſuch an application. His 
chief intent was to guard againſt univerſally and indiſeriminately ſo conſidering all ordinances in parliament. But Mr. Prynne 
not connecting what is here ſaid by lord Coke with his words in the 4th Inſtitute, dur looking to the latrer only, tedioully and 


prevokingly argues, as if lord Coke had denied, that an ordinance could be or was in any caſe a ſtatute. Not content with 


fighting this imaginary propoſition, Mr. Prynne runs into the contrary extreme of aſſerting, that acts of parliament and ordi- 
nances are univerſally and invariably the fame. Thus the true queſtions ariling on the ſubje& were in great meaſure lutt hight 
of, or at leaſt were ſo obſcured by being complicated with foreign, and needlets diſcuſſion, 2s not eally to ſtrike the re. der. 
The real topicks for debate with lord Coke, and thoſe which thould have been pointedly attended to, were, firſt, whether the 


; rlia ment by only one or two of the three 
whether naming only one or two puts of the legillature doth exclude 


the 


term of ordinance was ever in fact applied to a*provifion made during the time of p 
branches of the legiſlature ; and ſecondly, and principally, 


1 ib. 2. 
noſme de ſeiſin de le 


rent, donques fi a- 
pres a le procheine 
jour de payment le 
rent a luy ſoit demie, 
il avera aſſiſe de no- 
wel diſſeiſin. Et 1f- 
int eft lou home gran- 
ta per ſn fait un an- 
nual rent iſſuant hors 
de fa terre a un auter, 
Sc. % le grantor a- 
donques ou apres 
paya ol grantee un 
denier, ou un maile, 
en noſme de ſeiſin de 
lh: rent, donques, ft 
apres al pracheme 
jour de pajment le 
rent ſoit denie, le 
grantee fort aver 
Ji, ou auterment 
mnemy, Se. 


ITEM de rent fecke 

home poet aver af- 
fiſe de mortd ancefter, 
ou bricfe de ayel ou de 
coſinage, & touts au- 
ters manners d actions 
reals, come la © caſe 
gift, ficome il poet a- 
ver daſcun autre 
rent. 


Of Rents. 


name of ſeiſin of rent, 
then if after at the next 
day of payment the 
rent bee denied him, 
hee ſhall have an aſ- 
ſiſe of novel difſer- 
fin. And ſo it is if a 
man grant by his 
deed a yearely rent 
iſſuing out of his land, 
to another, &c. if the 
grauntor then atter 
pay to the grauntee 
a penie, or au halfe- 
pennie, in name of 
ſeiſin of the rent, 
then, if after the next 
day of payment the 
rent be denyed, the 
grauntee may have 
an atliſc, or elſe not, 
&c. 


Sect, 236. 


A LSO of rent ſecke 

a man may have 
an alliſe of mort- 
daunceſtor, or a writ 
of ayel or coſinage, 
and all other manner 
of actions realls, as 
the caſe lyeth, as, hee 
may have of any o- 
ther rent. 


36. 


effe to give ſeiſin, and yet 
1s no part of the rent, nor thall 
be abated out of the rent : but 
you ſhall read more hereot 
hereafter, ſect. 565, 


Seet. 


Un denier, ou un 


maile, &c. Here by this 
(&c. ) is implyed, that ſo it is 
of the gift of a ſheepe, or an 
oxe, or a ring, or a paire of 
gloves, or a pound of pepper, 
or of any valuable thing, 


Nint ſi home grant 
per fon fait un annual 
rent 1ſſuant hors de ſon 


terre a un auter, &c. 
By this (Sc.) is implyed, that 
the grant and deliverie of the 
deed is no ſeiſin of the rent; 
and that a ſeiſin in law, which 
the grantee hath by the grant, 
is not ſutficient to maintaine 
an athſe or any other reall 
action, but there muſt be an 
actuall ſeiſin. 


BRIEFE de ayel. 


Breve de awo. This 
writ lieth, where the grand- 
tather or grandmother Was 
teiſed of any land in fee 
the day that he died, and an 
eſtranger abate, the heire 
ſhall have this writ. [w] And 
if the great grandfather, be- 
ſulel, proamus, or great gran 
mother, beſateles, 2222 
be ſeiſed, as is aforeſaid, and 
die, &c. the heire {hall have a 
writ de beſaiel, proavo, or 
brſaieles, proavid, &c. 


160 


(6. Co. 36. b. 4. Co. 9. 


Bract. Ii. 2. fo. 67. Brit. c. 8g. 
& c. 76. Flet. li. 5. c. 7. G. &. 
F. N. B. 221. 


w] 6. E. 3. 34 7. E. 3. 46. 
egiſt. 226. F. N. B. 221. a. b. 


8. Britton. ca. 76. 


Br zefe de c nage. Broeve di conſanguinitate. [a] This writ lieth, where the great [a] Braft. lib. 2. fo. 67. Brit- 
grandiather's father, 1rizavus , g tertins avus, or abavus, (id of) avus avi was ſeiſed as c. 89. & c. 76. Flet. I. g. ca. 7 
is aforefaid, or where grandfather's or grandmother's mother, &c. wt ſupr. And fo it is of 8. F. N. B. 221. 
the fetlin of the brother of the grandtather's grandfather, &c. (1) 


Rent ecke. And fo it is of a rent charge to all reſpects, 


Et touts auters manners d attions reals, Hereupon ſome have gathered, that a 13. E. 2. Hors de ſon fee 27. 


man ſhall have a writ of right of a rent ſecke, or of a rent charge, albeit they be againſt 3-E: 
But that, which hath bcene ſaid by Litileton of an aſſiſe of mortdaunceſter, a 


common right. 


writ of aye, coinage, and other actions realls, is to be underſtood alter ſeiſin had by tome of 
the anceſtors of the demandant ; for without an actuall ſeiſin, or ſeiſin in deed, none of theſe 


are maintuinable. 


Seck. 


() See the table for the degrees of conſanguinity placed before fol. 18. 


3. 35- 4- E. 3. droit 37. 


F. N. B. 6. 14. E. 4. 3. Divertity 
des Courts 217. 33. E. 3. Judgm. 
252 


wy" * 


* 


the preſuroption of the third's having aſſented. As to the former of theſe queſtions, it is rather verbal; and therefore I will 
bere only obſerve upon it, that uſing the word ordinance in the manner ſtated by lord Coke ſeems well enough to anſwer the 
purpoſe of diſcrimination ; that the word may have been frequently fe applied in antient times notwithſtanding the numerous 
eximples of a contrery application ſo induſtriouſly colleted by mr. Prynne; that lord chief juſtice Crew partly adopts lord 

'oke's id-a ; that mr. Prynne himlelf in his later writings, though be {till denies lord Coke's diſtinction, by ings forward and 
acknowledges precedents, which tend in ſome degree to affirm it; and that calling the acts of the parliament in the reign 
of Charles I. without the royal affent to them ordinances ſeems to have originated from lord Coke's difference between an 
o dinince and a compleat ſtatute. See W. Jo. 103. Prynne's Index to Cott. Abridgm. of Rec. title ordinances, and his Animadv. 
ou 4. Iuſt. 13. As to the ſecond queſtion, belides what may be found in mr. Prynne's pieces, it has been diſtinaly conſider - 
ed by mr. ferjeant Hawkins and mr. Ruffhead, both of whom, in the prefaces to their ſeveral editions of the ſtatutes, anxiouſly 
oppoſe lord Coke's idea of not preſuming the allſent of lords or commons, where the record names one but omits the 
other. The general purport of the reaſons urged by the former is, the various irregular and ſometimes inexplicit penning of 
the more ancient ſtatutes, the allowed force of ſeveral ſtatutes in which only the king is named, and the long reception of 
others which do mention the king and lords without the commons. The latter editor purſues the like topics more at large, 
but, as it ſ-ems to me, in terms leſs guarded ; ſome paſſages of his preface being ſuch, as may encourage a haſty and unlearned 
reader tu fall into the unwarrintable ſuppotition, that the right of aſſent in the commons is diſputable even as late as the 
reign of Richard the ſecond, rather than induce him to preſieme the ſact of their aſſent's having been | See further on this 
fſubje&, and for the various ſcuſe of the word ordinance, 2. Whitelocke on the Writ of Parliament, Elſynge on Parl. laſt ed. 26. 
ant Barringt. on Ant. Stat. 4th ed. 46. 

(3) Accordingly lord Coke daicourtes a little on theſe ſubjects in two other works. See 2. Inſt. 41. and 4. Inft. 273+ 


—— 
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Lib. 2. 


e. Jam. 4853. 2. Ro. Abr. 
2-7. 455. 457. Hob. 180. Dy. 
411. tro. Cha. 109. F. N. . 
101. c % 


58. F. 3. 1 4. E. 9 $0. b 
20 H. 7. t. a. 24. II. 7. 40. a. 
N. N B. toe b. 6. II. 6. Dif 
ſeihn 9. 4. L 2 All. 43. 8. E. 
* ihid. 416. W. ». ca. 6. 12. H. 
„. K-tway 20. Poſt. 323. 4.) 


[+] 6. R. 2. Reſcous 10. 40. 
FE. 3- 33. 31. E. 3. Reſcous 17. 
46. H. 6. 2. b. 6. E. 4. 11. b. 
7. E. 4. 20. 5. E. 4. 8. 34. H. 
6. 47. F. N. B. 102. E. 2. H. 
21.16. 4. E. 6. Diſtreſſe Br. 24. 
30. E. g. 35- 39. H. 6. 7. 4. Co. 
11, Bevill's caſe. 8. II. 4. 2. 
(Ant. 47. b. 9. Co. 23) 


7. Z. 4. 24. (3. Co. 76.) 


17. E. 3. 43. Vid. tit. Reſcous 


14 


Cap, 12. 


Eſcous. Reſenſſus is 

here deſcribed by Little- 
ton. It is an ancient French 
word comming trom reſcour- 
rer, (id eft) recuperare, that 
is, to take from, to reſcue 
or recover. 1 is 4 tak- 
ing away an 
liberty againſt law a di- 
ſtreſſe taken, or a perſon ar- 
reſted by the proces or courſe 
of law. And all is one, as to 
the point of the diſſeiſin, to 
reſcue the diſtreſſe after it is 
taken, and before hand to re- 
lift and withſtand the taking 
of it ; but yet ĩt is no reſcous, 
untill it be diftreyned. And 
therefore you may make fixe 
diſſeiſins of a rent ſervice; 
reſcous of a diſtreſſe, reſiſt- 
anceto diſtreyne, replevin, (3) 
incloſure, counterpleading of 
the title, and vouching of a 
record and failing, If the 
tenant reſcue the diſtreſſe, 
and after is diſſeiſed of the 
tenancie, yet the aſſiſe lieth 
agauinſt him for the diſſeiſin 
done of the rent by the re- 
ſcous. 


Pur ſon rent arere. 
Here Littleton decideth an an- 
tient queſtion in our bookes, 
[p] viz. that the rent muſt 
be behind, or elſe the tenant 
may make reſcous : for if no 


4. rent be behind when the di- 


{trefle 1s taken, how can the 
reſcous amount to a difleilin 
of the rent when none is due? 
And fo it is, if the tenant 
reſiſt the lord to diſtreine, 
when there 1s no rent behind, 
this can be no diſſeiſin of the 
rent tor the cauſe above ſayd, 
and this (as it appeareth by 
Littleton) holdeth as well in 
cale of a rent ſervice between 
lord and tenant, as in caſe 
of a rent charge, &. And 
ſo I heard fir Chriffopher 


Of Rents. 


Sect. 237. 


JTEM font trois 
cauſes de difſei- 


fin de rent ſervice, 
fetl, reſcous, reple- 


vin, & encloſure. Re- 


ſetting at ſcous eff, quaunt le 
feigntor en la terre 


tenus de luy diftreine 
pour ſon rent arere, ji 


le diſtres de luy ſoit re- 


ſeous, ou fi be ſeigni- 


or vient ſur la terre, 
& voile diftreyner, & 
le tenant ou auter 
home ne luy voile ſuf- 


fer, &c. Replevin eft, 


quant le ſeignior ad 
diſtreine, et reple- 


vin ſoit fait de le di- 


ftreſſe per briefe ou 


per plaint. Encloſure 
eſt, fe les terres ou 
les tenements font 
int encloſes, (1), que 
le ſeignior ne poyt 
vener deins les terres 
ou tenements pur 
diſtreyner. Et la cauſe, 
pur que tiels choſes 
iſnt faits ſont diſjet- 


fins al ſeignior, eſt, 


pur ceo que per tie!s 
ehoſes le ſeignior eſt 
diſturbe de te mean 
per que il doit avoire 
& vener a ſon rent, 


fel. de le diſtreſſe. (2) 


Wray chief juſtice ſay, that he had adjudged it. 


Sect, 237. 


ALSO there be three 

cauſes of diſſci- 
ſin of rent ſervice, 
that 1s to ſay, reſcous, 
replevin, and enclo- 
ſure. Reſcous is, when 
the lord diſtraineth 
in the land holden of 
him for his rent be- 
hind, if the diſtreſſe 
be reſcued from him, 
or the lord come up- 
on the land, and will 
diſtreine, and the te- 
nant or another man 
wil not ſuffer him, &c. 
Replevin is, when tlie 
lord hath diſtrained, 
and replevin is made 
of the diſtreſs by writ 
or by plaint. En- 
cloſure is, if the lands 
and tenements bee ſo 
encloſed, that the lord 
may not come with- 
in the lands and tene- 
ments for to diſtrein. 
And the cauſe, why 
ſuch things ſo done be 
diſſeiſins made to the 
lord, is for this, that 
by ſuch things the 
lord is diſturbed of 
the meane by which 
hee ought to have 
come to his rent, i. 


of the diſtreſſe. 


nd that which the tenant may do when 


there is no rent behind, may a ſtranger doe, if his beaſts be diſtrained, If the tenant tender 
the rent to the lord when he is to take the diſtrefle, if notwithſtanding the lord will di- 
ſtreyne, the tenant may make reſcous. (4) It the rent of the lord be behind, and the lord di- 
ſtreine the cattell of the tenant in the high way within his fee, the tenant may make re- 


(t) Exclaſes not in L. & M. but in Roh. P. & Red. 


(2) De le diſireſſe not in L. 


& M. Roh. or P. 


{cou>y 


(3) In a Coke upon Littleton I have with MSS. notes, it is obje&ed to conſidering replevin here as a diſſeiſin, that bringing 2 
replevin is a courſe of law, and that neither an expreſs Cenial of a rent-ſervice, nor keeping the land without any thing diltrain alc 


by law upon it, amounts to a difleilin. 


trine, the material words of which he gives at length. 


Yet, the annotator allows, that the 


re is an ancient pleading in afliſe to warrant the de- 


{g) See ſeveral authorities accordingly cited in the caſe of the fix carpenters 8. Co. 146. b. & 145. a. There too lord Coke ſtates 


the diverlities in point of effect, between tender on the land before diſtreſs, tender atter diſtrcls and before inclofure, and tendes 
after incloſure. Sce alſo Hob. 207. 
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ſcous, for that it is defended by law to diſtreine in the (1) high way. And by the ſame reaſon 
if the lord will diſtreyne averia carucæ, where there is a ſufficient diſtreſſe to be taken (2) be- 
ades, or if the lord diſtrayne any thing that is not diſtreynable, either by the common law, or 
by any ſtatute, the tenant may make reſcous. 
Note, there is a reſcous in deed and a refſcous in law. Of a reſcous in deed ſomewhat (Ant. 47. b. F. N. B. 10s. c.) 
hath already been ſpoken. A reſcous in law is, when a man hath taken a diſtreſſe, and, the 3: E- 3. Reſcous 12. 
cattle diſtreyned as he 1s driving of them to the pownd: goe into the houſe of the owner, if he 
that tooke the diſtreſſe demand them of the owner, and he deliver them not, this is a reſcous 
in law, and ſo of the like. | 
And every word of Littleton is materiall, for he ſaith ; 


En la terre tenus de luy. And therefore if the lord diſtreyne out of his fee 
in lands not holden of him, the tenant may make reſcous, unleſſe it bee in ſome ſpeciall 
caſes. s 
As if the lord come to diſtreyne cattle which he ſeeth then within his fee, and the tenant 44- F. 3. 20. 6. R. 2. Reſcous 
or any other to prevent the lord to diſtreyne, drive the cattle out of the tee of the lord into 22+ 11, H. 7. 4. 21. H, . 40. 
ſome place out of his fee ; yet may the lord freſhly follow, and. diſtreyne the cattle, and. the g - H, 6. 18, 10. 4 10. lik, g. 
tenant cannot make reſcous, albeit the place wherein the diſtreſſe is taken is out of his fee, for „ C % ets 1 


CE « g I 5 4 Am, R . Plowd. 37. b. a8. a. 
now in judgement of law the diſtreſſe is taken within his fee, and fo ſhall the writ of reſcous (9 10. 1 31 Poll. 268 * 6 


ſuppoſe. : ; Ro. Abr. 674.) 
ut if the lord comming to diſtreyne had no view of the cattle within his fee, though the 

tenant drive them off purpoſely, or it the cattle of themſelves after the view goe out of the fee, 

or if the tenant after the view remove them for any other eauſe than to prevent the lord of 

his diſtrefle, then cannot the lord diſtreyne them out of his fee, and it he doth the tenant 

may make reſcous. | 

1 a man come to diſtreyne for damage fraſunt, and fee the beaſts in his ſoyle, and the 16. F. 4. 10. 2. F. 2. avowrie 
owner chaſe them out of purpoſe before the diſtreſle taken, the owner of the ſoyle cannot dif- 282. lib. 9. ubi ſupra. 
treyne them, and if he doth, the owner of the cattle may reſcue them; tor the beaſts muſt be 
damage feafant at the time of the diſtreſſe; and ſo note a diverſitie. 

There is a diverſity [a] betweene a warrant of record and a warrant or an authoritie in law; fa] 14. H. 5. 20. tit. Juſtice de 
for if a capias be awarded to the ſherite to arreſt a man for telony, albeit the party be innocent, prace 9. (b. Co. 54. a. 3. Inſt. 
yet cannot he make reſcous. But it a ſherite will, by authoritie which the law giveth him, arreſt 2 
any man for felony which is not guiltie, he may reſcue himſelfe. (3) 


Replevin [5] Is derived of replegiare to redeliver to the owner upon pledges or [5] Brit. fol. 108. Fleta lib. 4. 
ſuretic. cap. 1. Mirror cap. 2. let. 15, 


ſe] Alfo to counterplead the plaintife in an aſſiſe, by which he is delayed, maketh him that (Ant. 14, b.) 
all it a diſſeiſor. Ocherwiſe it is, if he had pleaded nul tort, &'c. : 4 24- Aff. 3. 29. Al. 52. Fleta 


4 cap. 1. Britton fol. 108. 
Encloſer is here alſo deſcribed, and need no other explication ; for the lord cannot 
[4] breake open the gates, or breake down the inclofures to take a diſtreſſe, and theretore the [4] 10. E. g. 9. 49. F. gl. 14. 
law accounts it a dileifin, But all theſe are intended by Liitleton to be diſſeiſins after 7. E. 3. 3. 11. II. 7. 28. 8. al. 
an actuall ſeiſin had, and when the rent is behind: otherwiſe none of theſe are diſſeiſins 18. 10. F. 4. 2. 


at all. 

But wherefore ſhould a reſcous of the diſtreſſe by the party himſelfe, or a replevin which Bratt. lib. 4. fol. 161. 204. 
is a redelivery of the diſtreſſe by the ſherife by the courſe of law to the partie, be any difſei- Bruton fol. 108. Fleta Ib. 4. 
fin of the rent ſervice ? Litillton doth here yceld the true reaſon ; bene that by the reſcue, . 
and by the ſuing of the replevyn, the lord is diſturbed of the meane by the which he ought to 
have and come to his rent, e. of the diſtreſſe. 1 * 

And ſo it is of an incloſer; for he that diſturbes a man of the meane diſſeiſeth him of the YER e ag by 3 
thing it ſelfe, [e] as the turning of the whole ſtreame that runnes to a mill is a diſſeiſin of the 141. ; 
mill it ſelfe. f] 26. Al. 17. 3. E. 4. 2. per 

go it is if a man be diſturbed to enter and manure his land, [/] this is a diſſeiſin of the land Liu. 49 E. 3. 14. b. 
it ſelfe ; for qui adimit medium dirimit finem, and qui obftruit aditum deflrnit commodum. [ g] 8] hg 1 125 CD oy 97 15. 
And therefore where it is ſaid, that a man ſhall not be puniſhed tor ſuing of writs in - 100 ; 0 * a - Moyle- 
king's court, be it of right or wrong, it 1s regularly (4) truc, but it fayleth in this ſpeciall 2 4 3. 19. Hob. $05. 26b. 
caſe of the writ of replevyn for the cauſe aforeſaid. [+] But denier is no diſleiſin of a rent 1. Mod. 4. Cro. Eliz. 836. 1. 
ſervice without reſcous or reſiſtauce. Sid. 46g. 

$2. [4] 3-E. 3- 75. 8. H. 6. 11. 


(1) It is fo provided by the ſtatute of Marlebridge chap. 15. But the king is excepted. See the commentary on that ſtatute 
in 2. Inſt. 131. Some diſtrefles alſo by the ſubjeRt are not within this proviſion, of which there are inſtances given with the 
reaſons in 2. Inſt. 133. and lord Hales” notes on F. N. B. 90. A. 

(2) Acc. ant. 47+ a. and more at large in z. Inſt. 133. 

(3) But, ſuch arreſt vt ei being made on a juſt ground of ſuſpicion of felony, the party reſcues himſelf at his peril ; for, 
according to lord Hale, if in the attempt to make the reſcue he is upon neceſſity lain, it is no felony in the officer; and on the ſame 
principle if the officer is killed it will be murder. 2. Hal. H. b. C. 85. $6.87. 92.93. The obvious reaſon is, that the law makes 
it a duty in the ſheriſt and certain other officers to arreſt for felony on juſt ſuſpicion z and therefore reſcue from ſuch arreſt 
is reſiſtance of a lawtyul authority. It this be fo, lord Coke is here too unqualified in expreſſivn. See further on this point 
Foft. 270. 1. Burn's Juſtice tit. 4rr-#, and Doug]. Rep. 345. 

(4) Acc. Dy. 285. a. 4. Co. 145. b. 1. Bulſtr. 141. But on this rule it may be aſked, whether the law of England is ſo de- 
feftive as to furniſh no remedy fur the injury of being barraſſed by vexatious and groundleſs ſuits, or, to ule the language of 
the Roman law, no penalty to reſtrain the t-mere litigarntes ? It may be anſwered, that the rule is not to be underſtood fo large- 
ly ; forcertainly there are various provifions, the object of which is to diſcourage the epmmencement of ſuits from an unjuſt or im- 
proper ſpirit of litigation. I. Bytkeanticntlaw no perfon could profecutea civil action without having in the firſt flage ot it two or 
more perſons as pledges of proſecution; and if judgment was given againſt the plaintiffor he deſerted his ſuit, hoth he ard they were 
liable toamercement to the king either for not proſecuting or profalſoclamere ; and hence the clauſe of „ fecerit te ſecurum in writs 
ſummoning the defendantto autwer. Mirr. c. 1. f. 3. c. 2. f. 24. Ant. 126. b. 127.4. Originally theſe pledges were or ought to haye 
been real and reſpon! ble perfors; and the amerecement of them and their 222 an actual branch of royal revenue; 
the aſcertaiu ment of the ſum to be paid as an amercement bi ing ſometimes by the jury impannelled to try the iſſue, and ſome- 
times by a jury ſummoned for that ſpecial purpoſe by the coroner on receiving an eſtreat of the amercement. F. N. B. on the 
writ of miſcrata miſericordia 755. K. Grieſley's caſe 8. Co. 39. 2, Beecher's caſe f. Co. 61. a. But this guard at length loff 
all its vigor, and even ſo carly as in the reign of Edward the Fourth appears to have evaporated into mere form. 18. Ed. 4. 
9. b. pl. 19. However as a form it {till continues; and if omitted was a ground either for a demurrer or for a writ ef error, 
tiil the legiſlature interpoſed by two different ſtatutes, the Joſt of which has been ſo liberally conſtrued as ſcarce to make i 
— to take advantage of the non - return or 2 of pledges in any ſtage of a civil ſuit. Seg 3. Bulſt. 61. and the caſe 0! 

uſſey v. Moore on a pena/ ſtatute ibid. 275. where the ſubject of pledges is moſt learnedly inveſtigated. Sce alſo Forteſc. 1177 
330. 1, Wilſ. 226. 2. Wilſ. 142. II. As the am- rcement leviable on a plaintiff and his pledges belonged wholly to the king in 
reſpect of and by way of p-nalty for troubling his courts improperly,. it became neceſſary to have a diſtinct proviſion in favor 
of defendants who were tujultly ſued ; and for this purpoſe the legiflature introduced coſts in their favor. Tune firſt law 
giving coſts to a defendant is ſaid to be the ftatute of Marlebridge c. 6. which gave an action to the lord where be was defraud- 
ed of wardſhip by his tenant's collufively enfeofiing bis heir within age, but at the ſame time directed, that the feoſſee ſhould 
have his damages and coſts where he was maliciouſly impleaded. 32. Hen. 3. c. 8- and 2. loft. 112. This provifion for one 
particul r caſe was, but not till after a long interval, followed by various ſtatutes of a genera! kind, under which at this gay 
a defendant is almoſt univerſally intitled to coſts where the ſuit terminates againſt the plaintiff, See 22. II. 8. c. 28. 7. Jaw. 1. 
c. 3.8. Eliz.c. 2. 13. Cha. 2. ſt. 2. c. 2. S. & . W. & M. c. 11. 4. & 5. An. c. 16. to which add Law of Nifi Pri. ed. of 3775. 
chap 8. p. 325. Mr. Serjeant Sayer's Law of Colts c. 8. 9. & 10. and Mr. Crompton's Pract. of K. B. & C. P. common placed, 
2. ed. v. 2 p. 461. But the flatutory proviſions are confined to ſuits in the king's courts of common law. Howeyer our courts 
of equity ſupply this ſccming detect by the exerciſe of a mh > in awarding coſts to a deſendaut, which is cpnſtantly dong 
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(1) Ant. 160. b. 


95 This is agreeable to Littleton's deſcription of ſuch a diſſeiſin in ſect. 233. 


Cap. 12. 


Fleta lib. 4. 


ſignifieth 


ONT 4 cauſes de 
S diſſeiſin de rent 


charge. And you may 
adde a fifth, . reſiſtance to 
diſtreine, counterpleading and 
vouching a record and tayler 
thereof, as hath beene ſaid be- 
tore. (1) 


Denier. Deniall is a 
diſſeiſin of a rent charge, aſ- 
well as of a rent ſecke; albe- 
it he may diſtreine for the 
rent charge, aſwell as for a 


Of Rents. Sect. 


Sect. 238. 


T font 4 cauſes de 
E difſeifin de rent 


charge ; ſcilicet, reſ- 
cous, replevin, enclo- 
ſure, demer, car 
denier eft un diſſei/in 


de rent charge, come 


eft avantdit de rent 


ſeck. 


4 


2.38, 239, 240. 


AND there bee 
foure cauſes of 
diſſeiſin of a rent 
charge; /cz. reſcous, 
replevin, incloſure, & 
deniall, for denyall 
is a diſſeiſin of a rent 
charge, as is ſaid be- 
fore of a rent ſecke. 


rent ſervice. Nota, that when bookes ſay that a detainer of a rent charge or ſecke is a diſ- 
ſeilin, it muſt be intended upon a demand made. (2) 

If there be two joyntenants, and the grantee of a rent charge diſtreine for the rent, 
and one of them make reſcous, they are both diſſeiſors; (3) tor a diſtreſſe tor the rent is a de- 
mand in law, and then the non-payment is a deniall and a difietiin ; but he that made the reſ- 
cous is onely the diſſeiſor with torce, 


HE reaſon, wherefere 

incloſure is a dif- 

ſeitin of a rent ſecke, is, 

becauſe the grantee cannot 

come upon the land to demand 
ik, 


FORSTALLA, [*) 


foreſtellamentum, 
obtrufionem wie 
wel impedimentum tranſitis 


Cs 


Ove force & armes. 
Vi & armis. 

Force, vis, in 1 the com- 
mon law is moſt commonly 
taken in ill part, and taken for 
unlawfull violence, for z:ax/- 
me paci ſunt contraria vis ct 
injuria, And therefore Brit- 
tou ſaid well, ſpeaking in the 
perſon of the king, ons o- 
lons, que touts gents pluis u- 
Sent judgement que force. (4) 
Arma. — in the common 
law fignificth any thing, that 
a man ftriketh or hurteth 


force & armes, 


Sect. 239. 


ET deux ſont cauſes 

de diſſeiſin de rent 
feck; ceſlaſtavoir de- 
nier & encloſure. 


Sect. 240. 
ET il ſemble, que 


i y ad un auter 
cauſe de diſſeiſin de 
touts les trois ſer- 
vices avantdits, ceſt- 
aſcavoir, fi le ſeig- 
nior foit en alant a 
la terre tenus de luy 
pur diſtreyner pur le 
rent arere, & le te- 
nant ceo oyant luy 
encounter, & luy for- 
flala la voy oveſque 
ou 
luy menace en til 


forme que ul ne ofaſl 


3) Sce acc. as to attornment by one of two jointenants, ſect. 566. 


(40 Britt. 116. a. 


AND there be two 

cauſes of diſleiſin 
of a rent ſecke, that 
is to ſay, deniall and 
incloſure, 


AND it ſeemeth, 
that there is an- 
other cauſe of diſſeiſin 
of all the three ſervi- 
ces aforeſaid ; that is, 
if the lord is going to 
the land holden of 
him for to diſtreine 
for the rent behind, 
and the tcnant hear- 
ing this encountreth 
with him, foreſtal- 
leth him the way 
with force and armes, 
or menaceth him 
in ſuch forme, that 
deer 


See W. Jo. 414. 


—— — 


as often 4s they think, that, from the want of equity in the plaintiff or on any other account, he ought to have cults, 
III. Where two or more conſpire to harraſs any perſon by a falſe and malicious ſuit whether criminai:y Or iti) 'y, it is a crime 
puniſhable by indictmeat, or the parties injured may ſue for damages by writ of conſpiracy ; and both of theſe remedies lic at 
common law, that part of the ſtatute or ordinance of articrli ſuper chartas, which gives remedy againlt conſpirators by writ ont 
of chancery, being according to both Staundford and lord Coke only an affirmance of the common law. Staundf. P. C. 172 
2. Inſt. 561. 562. IV. There is alſo a remedy for a falſe and malicious proſecution, though the aggravation of a confpiracy or 
confederacy is wanting and the injury comes from one only; for in ſuch a caſe the party proſecuted may have an action upon 
the caſe for damages. I apprehend too that ſuch action lies, as well where the vexation is practiſed by a c44/ ſuit, as where it 
is carried on through the medium of a criminal proceſs. F. N. B. 114. D. Indeed the numerous cafes to be met with in the books 
are chielly for criminal” proſecutions. See 1, Vin. Abr. 17. to 35. and the caſe of Farmer v. Dalling 4. Burr. 1971. But there 
ſeems to be noreaſon for diſtinguiſhing between the writ of conſpiracy and an action upon the caſe in this reſpect 3 and exclu- 
fively of other authorities which may probably be found upon a ſearch, lord Hobart, mr. ſerjeant Rolle, and lord Holt, all 
COncur in the idea, that where a cui ſuit is commenced falſely and maliciouſly and for the mere purpoſe of vexation it is ac- 
tionable. See Hobart's argument in Waterer v. Freeman Hob. 205. 266. Rolle's words in Sty. 379. aud Holt's argument 
in giving judgment in Savill v. Roberts reported in 12. Mod. 208. 1. f. Raym. and other books, and the caſe of an action for 
falſely and maliciouſly ſuing out a commillion of bankruptcy in 1. Blackſt. Rep. 427. However from the language of a caſe in 
Dyer and of another in lord Coke's Reports, I doubt, whether actions on the cate for falſe and malicious proſecutions were in 
general allowed in the reign of Elizabeth. Dy. 285. a. 4. Co. 14. b. V. In ſome ſpecial caſes, a plaintiff failing in his action ts 
expoſed td the direct and immed:ate puniſhment of fine and impriſonment by the court in which he ſues, without the benefit of a 
Jury to aſſes the fine, or the circuity of a ſeparate proſecution to try the malice. This is the law in certain actions which 
are of a high nature, where the.injury of which the defendant is accuſed concerns life or limb, or is otherwiſe of an atrocious 
kind, as in appeals of felony or mayhem, and in attaint; for in all theſe the plaintiff may be fined and impriſoned by the cout, 
if he be barred or nonſuited, or if the writ abates by his own default. Beecher's caſe 8. Co. 60. a. It is the ſame, 


where the action, though not of fo high an order, is apparently vexatious ; for on this principle a plaintiff, who ſues tbe 
| ſame 


vener a ſa terre pur 
diſtreiner pur ſon rent 
arere pur doubt de 
mort ou mutilation 
de ſes members, ceo 
eff un difſeiſm, pur 
ceo gue le ſergnior 
et diſturbe de te 
meane, per que il doit 
vener a ſon rent. Et 
Hint eſt, ſt, per tiel for- 
ftalment ou menace, 
celuy que ad un rent 
charge ou rent ſecke 
eſt forſtalle, ou ne o- 


faſt vener a la terre a 


Of Rents, 


hee dare not come to 
the land to diſtreine 
for his rent behinde 
for doubt of death, 
or bodily hurt, this 
is a diſſeiſin, for that 
that the lord is di- 
ſturbed of the meane 
whereby hee ought to 
come to his rent. 
And ſoit is, if, by ſuch 
foreſtalling or mena- 
cing, hee that hath 
rent charge or rent 
ſecke is foreſtalled, 
or dare not come to 


Sect, 240. 


withall, [4] Omnes illos di- 
cimus armatos, qui habent cum 
quo nocere Aa, Telorum 
autem appellatione omnia, in 
quibus finguli homines nocert 
palſunt, accipiuntur. Sed ff 
quis venerit fine armis, & in 
d concertatione ligna ſump- 
Jerit, fuftes & lapides, talis 
dicetur vis armata : ſed fi quis 
Te erit CUM ArmMis, armis tamen 
ad dj iciendum non uſus fuerit, 
& dejecerit, vis armata dicitur 
efſe fadta, ſufficit enim terror 
armorum ut wideatur armis 
dejeciſſe, And, Armorum 
quadam ſunt tuitionis (& 
quod quis ob tutelam corporis 
Jui wel ſui juris fecerit, juſii 
eciſſe widetur) quadam pacis 
& juftitia, quedam pertur- 
bationis pacis, & injurie; 


guædam uſurpationts rei ali- 


demaunder le rent end 


the land to aſke the 
arere, &c. Ateine, Armeram | ques 


rent behinde, &c. dam ſunt moluta, et quadam 


gue faciunt bruſuram, etc. Arma moluta plagam faciunt ; ficut gladins, bijacuta, et hujuſmodi, 
ig ua werd et lapides bruſuras, orbes, et iftns, etc« Vo conclude this, it is truly taid, that armo- 
run appoliatione non folam ſeuta et gladii et gale continentur, fed et fufles et lapidess As the 


poct laith: 
Famque faces et ſaxa volant; furor arma miniflrat. 


Sed wim wi repellere licet, modꝰ fiat moderamine inculpate tutele, non ad ſumendam wvinditam, 
ſed ad propulſandam injuriam. 


Pur doubt de mart & mutilation de ſes members. For it muſt not be vagus 
& wanus timor, ſed talis, qui cadere poſſit in virum conflantem, & non in hominem vanum & meti- 
euloſum ; talis enim debet effe metns, qui in ſe continet mortis periculum & corporis cruciatum, 
Littleton here ſaith, it muſt be for feare of death “ or mutilation of members. Et nemo tenetur 
exponere ſe infortuniis & periculis. (t) And therefore a toreſtalment with ſuch a menace is a 
diſleiſin; not onely (faith Lirzeton) of a rent ſervice, but alſo of a rent charge and rent ſeck. 
Theſe be all the diſſciſins of a rent that our author ſpeakes of, See hereafter [I] where a diſ- 
ſeiſin ſhall be by way of admittance of the owner ot the rent. And Littleton doth adde the 
binding reaſon in caſe of foreſtalment, becauſe the lord 1s diſturbed of the meane by which he 
ought to come to his rent, whereof there hath beene ſpoken ſufficient before, (2) as well in 
cale of the rent charge and rent ſecke, as of the rent ſervice, 


Se. Of the (Sc.) in the end of this ſection, and what is implyed therein, ſufficient hath 
beene ſpoken before. 

Now hath Liltileton ſpoken of remedies for the recovery of the arrerages of rents. But 
ſince Littleton's time a right profitable ſtatute “ in the 32. yeare of IH. 8. hath becne made 
for the recovery of arrerages of rents in certaine cates where there lay no remedy at the com- 
mon law, and giveth further remedy in ſome caſes where at the common law there was ſome 
(3) remedy ; which ſtatute hath beene well and beneficially expounded ; and hereupon eight 
things are to be obſerved. f 

1. When Littleton wrote, the heires, executors, or adminiſtrators, of a man ſeiſed of a rent 
ſervice, rent charge, rent ſecke, or fee farme, in fee ſimple or tee taile, had no remedy for the 
arrerages incurred in the life of the owner of ſuch rents. But now a double remedy is given 
to the executors or adminiſtrators for payment of debts &c. wiz. either to diſtreine or to have 
an action of debt. | 

2. That the preamble of the ſtatute concerning executors or adminiſtrators of tenant for 


162 


4] Brafton lib. 4. fo. 162. & 
ib, 3. fol. 144. Fleta lib. 4. cap. 
4. 


(3. Inſt. 161. 162.) 


Virgil. Aneid. 


Braflon 1 2. 16. Britton fol. 
19. -+ Fleta lib. 3. ca. 7. 
( Polt. 253. b.) , 5 


® See of this in the Chapter of 
Deſcents. 49. E. 3. 14. 49. All. 
5. 29. Aff. 49. &c. 


[{] Vid. ſect. 58g. 


* 32. H. 8. cap. $7. (3. Co. 118, 
Dy. 375. b. 7. Co. 39. b. Ant. 
148. a.) 


4. = 49. 50. a. Ognell's caſe. 
4”. E. 3. Execution 98. 43 E. g. 
lib. 71. 9. H. 6. 43. 14. II. 8. 


20. 19. H. 6. 43. 34. II. 6. 20. 
32. E. 3. Det. 9. 9. II. 7. 17. 
19. E. 4. juriſdiction 22. (Cro. 
Cha. 471. 472.) 


life is to be intended of tenant pur auter wie, ſo long as ceffuy gue wie hiveth, (4) who are alſo hol- 
pen by the ſaid double remedy. But after the eſtate for lite determined, his executors or ad- 
minittrators might have had an action of debt by the common law; but they could not have 

| diſtreyned 


(1) See more fully on this ſubje poſt. 253. b. 

(2) Ant. 161. a. 

(3) See as to this point infra note 4. and 162. b. note r. a 5 

(a) This paſſage of lord Coke has been cited to prove, that he was of opinion againſt extending the remedy of the ſtatute to 
the executors of a tenant for his own life, who before the ſtatute were intitled to action of debt, but could not diſtrain. See 
Hool v. Bell in 1. L. Raym. 172. But I think, that lord Coke was miſunderſtood. He appears to me to have merely intended to 
guard againſt an error of law, into which the generality of the preamble of the ſtatute might lead uninformed perſons; the 
preamble reciting that the executors of tenants for life had no remedy, without diſtinguiſhing what kind of tenants for life, whereas 
in truth the executors of tenant for H own life, and alſo the executors of tenant pur autre vic after death of ceftur que vie, had re- 
medy by action of debt before the ſtatute. That it was not the meaning of lord Coke to reſtrict the benefit of the ſtatuteto caſes in 
which there was no remedy before, and on that account to exclude the executors of tenants for their own lives from the remedy 
of diſtrefs given by the ſtatute, is to me clear z becauſe he himſelf ſtates both in a preceding and in a ſubſequent paragraph, 
that the ſtatute ſometimes operates by adding a remedy to that before exiſting at common law. See further as to this point, 
poſt. note 1. in 162. b. 


ſame perſon in two different courts for the ſame cauſe, may be fined. Ibid. and 14. H. 3. 7.—The reſult, as to the law at preſent 
and fince pledges of proſecution have become a mere formality, ſeems to be this. No man is aQtionable for merely ſuing whether 
in a criminal or civil form, however falſe the ſuit may be in foundation ; nor is otherwiſe puniſhable, except in the 
caſe of a civil ſuit, by the payment of coſts. But if the ſuit be malicious as well as falſe, it is on that account 
puniſhable ; ſometimes by indictment or information, as in the caſe of a conſpiracy ; ſometimes by immediate five and im- 
priſonment in the court in which the malicious ſuit is carried on, as in appeals of felony or mayhem or in attaint f and ſome - 
times by action of the party ſued, as where a damage can be proved, or where from the groſſneſs or criminality of the charge or 
imputation the law ſuppoſes a damage to be inevitable, — Such are the various proviſions of our law to deter men from becom- 
ing aintiſſ or complainants without juſtifiable cauſe. As to the proviſions againſt obſtinate or vexatious defendants, theſe 
being rather beyond the principle for explanation of which this note was begun, and the note itfelf being already fo extended, 
I ſhall be content with obſerving, that, excluſively of the finding of damages and award of coſts againſt ſuch defendants, there is 
in ſome few caſes of a very tpccial nature a power in the court to puniſh their miſbehaviour by fine and imprifonment. See Dy. 
67. a. & b. Beecher's caſe 8. Co. 39. & 60.—Sce further on the genera) ſuhject of this note, Cow. Inſt, Jur. Anglic. lib. 4. tit. 16. 
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Lib. 2. Cap. 1a. Of Rents. Sect. 240. 


[n] 23. Eliz. Dier 373. (Ant. diſtreyned, which now they may doe by force of this ſtatute; for in that point it addeth * 
146. b.) another remedy, than the common law gave. (t)) | 

3. If a man make a leaſe for life or lives, or a gift in taile, reſerving a rent, this is a rent 

ſervice within this ſtatute. : ; 
26. E. 3. 64. 11. H. 4. fol. ult. 4. The diſtreſſe is the more plaine and certain remedy than the action of debt; for the action 
Ognel's caſe ubi ſupra. & 3. Cov. of debt mult be brought againſt them that rooke the profits when the rent became behinde, or 
9 b- Lillingzoa's calc. againſt their executors or adminiſtrators ; but the diſtreſſe may be taken upon the land, be it 
either in the tenants owne hands or in the hands of any other that claimes by or from him 
(that is by interpretation under him) by purchaſe, gift or deſcent. And theſe words, cainn;y, 
onely by and from him, are to be underitood claiming onely trom or under him by purchats, 
gift, or deſcent, and not paramount or above him; as the lord by eſcheate claimeth not un. 
der the tenant by purchaſe, gift, or deſcent, but by reaſon of his ſeigniory which is a title 
paramount. (2) : g 
6. If there be lord and tenant, and the rent is behinde, and the lord grant away his ſeig- 
(2. Sid. 29.) niory, and dyeth, the executors ſhall have no remedy tor theſe arrerages; becauſe the grantor 
himſelf had no remedy for them when he dyed in reſpect of his grant, and the ſtatute is (in 
like manner as the teſtator might or ought to have done) Et fie de ferilibus; tor the act 
giveth no remedy, when the teſtator himſelfe hath diſpenced with the arrerages or had ny 
remedy when he dyed. (3) | 

6. If the tenant make a leaſe for life the remainder for life, the remainder in fee, the tenant 

(4. Co. 51.) for life payes not the rent due to the lord, the lord dycth, the tenant for life dyeth: the ex cu 
tors cannot diſtreine upon him in remainder, becauſe he claimes not by or from the tenant 
for life. And ſo it is of a reverſion for the cauſe atoreſaid, But it a man grant a rent charge 
to A. for the life of I, and letteth the lands to C. for life, the remainder to D. in lee, the rear 
is behinde by divers yeares, B. dyeth, and atter C. dyeth : A. may diſtrein D. in remainder 
for all the arrerages, by the latter branch of the ſtatute of 32. H. 8. Aud this diverſity riſcta 
upon the ſeverall pennings of the former branch and of this later, which you may reade in 

Le] 5 Co. 118. Edridge's caſe. the ſtatute it ſelfe, and ſo expounded and adjudged [o] in Ee s cate, and the latter claute 
giveth the lefler eſtate the greater remedy. 2 8 : 

7. For the arrerages of a nomine per, and for reliefe, or for aid pur faire fits chivalicy or 

* 40. E. g. 3. b. 11. WH. 4. 85. pur file marier, this ſtatute “ giveth no remedy. For, tor the arrcerages of the nomine pane, 
14. E. 4. 4. 20. II. 7. 1.2. £8. the grantce himſelte may have an action of debt, and conſequently his executors or admini- 
H. 8. Dier 24, ſtrators ; and yet the xomine pence as an incident to the reut thall deicend to the heire, For 
ſp] 34 E. 1. Avowry 233- reliefe che lord cannot have an action of debt but diſtreine; but his executors by [p] the com- 
T. N. B. pops mA 2 * mon law thall have an action of debt (4), for it is no rent but a cafuall improvement of fer- 
— "yg 3 S e . vices, For the ſaid aides, it the lord doth levy them, the ſonne and the daughter reſpectively 
ubi ſupra. g. E. 3. Debt 157- ſhall have an action ot debt againſt the executors or admiuiſtrators of the lord, and it they 
(3. Co. 66. Cro. Elis, 89g.) have nothing, then againſt the heire; but this is by the ſtatute [Y] of . 1. Note, that all 
[7] W. 2. ca. 36. T. N. B. 82. manner of arrerages of rents ifſuing out of a freehold or inheritance, whether they be in 
— money or corne, cattell, towle, pepper, comine, victuall, ſpurres, gloves, or any other profit 
to be delivered or yeclded, and whether they be annuall or every three or tour yeares, &c, or 
the like, are within this ſtatute ; but work dayes, or any corporall ſervice, or the like, 
are not within this ſtatute, 

8. A teme ſole is ſeiſed of a rent in fee, &c. which is behinde and unpaid ; ſhe taketh huf- 
band; the rent is behinde again; the wife dyeth : the huſband by the common law thould 
not have the arrerages growne due before the mariage, but tor the arrerages become due 

[7] 26. F. 3. 64. 10. H. 6. 11. during the coverture the huſband might [r] have an action of debt by the common law. But 
ro. Jam. 28.) now this ſtatute “ by a particular elauſe giveth the huſband the arrerages due before mariaye, 
* 22. I. 6. 25. F. N. B. 121. and the faid double remedy for the ſame, and that he may diſtreyne tor the arrerages «rowne 
re due during the coverture. So it giveth him that which he could not have betore, and tur- 
fs] Hill. 17. Eliz. Rot. 457. ther — % for that which the common law gave him. Ard fo it hath beene [ s] adjudged, 
meer Sharpe & Pole, Vide Og- The biſhop of [“] Norwich had the firit-truits of all the clergy within the dioœt ſle at ever y 
nel — * erf 8 avoydance; the church became void, and another parſon became incumbent, who p:ud the 
e biſhop parcell of his firſt- fruits according to the taxation of the church, and for the reit be 
had a day given unto him to pay it; the biſhop dyed the rehdue was not payd, whereupon 
his executors brought an action of debt: and it is adjudged that no action doth lie, becdute 
it is a meere ſpirituall thing and no lay contract, and theretore the court had no juciidiction 
to hold plea of it. 

I have beene the longer in the expoſition of the ſaid ſtatute, (5) for that it is a generall 

caſe, and doth concerne molt part of the ſubjects of England. (6) 


Finis Libri Secundi. 
THE 


(1) This doctrine is impugned by the court's reſolution in Turner v. Lee Cro. Cha. 471. for according to that caſe the fatute 
of H. 8. only applies, where the common law gives no remedy. To this conſtruction alſo the preamble of the flatute afurds 
countenance. However in a caſe in Cro. Eliz. 332. it ſeems to have been taken for granted, that the ſtatute did not onerate 
thus reſtrictivelyz; and in Hoole v. Bell 1. I. Raym. 172. it was adjudged, that the ſtatute being remedial csteuds b_ the 
executors of all tenants for life, as well to thoſe executors who previouſly to the ſtatute were. intitled to action of deb“, 48 29 
thoſe executors who had no remedy whatever. Ever fince too this laſt caſe, 1 apprehend the law to have been taken accu; ds 
ingly. See further as to this conſtruction, ant. 162. a. note 4. 

(2) For other caſes not within the ſtatute on a like grourd, ſee Cro. Eliz. 332. 1. Leon. 302. 2. Vern, 612, Seeg allo o: the 
extent of this branch of the ſtatute Edridge's caſe, 3. Co. 118. 

(J) Acc. by Vaughan chief juſtice, in his Reports 40. 

(4) Adjudged accordingly in a caſe in Noy 43. and Cro. Eliz. 883. Sce alſo acc. ant. £2. a. & b. 

(5) In 18. Vin. Abr. 542. moſt of the caſes on this ſtatute ſince lord Coke's time will be found diftributc 
ſeveral clauſes. See alſo Gilbert on Action of Debt, b. 1. chap. 2.& 3. 

(6) The only clauſe in the ſtatute of Cha. 2. for converting military into common ſocage tenures, which ſeems to ae teres, 
is a proviſo to preſerve rents certain, and to make the reliefs on them univerſally the ſame as ou the death of tenaut in comm un 
ſocage. See 12. Cha. 2. c. 24. f. 5. and as to the difference between relief for knight's ſervice and relief for common feng, 
ant. ſect. 112. and 126. with the commentary thereon. But various other ſtatutory provitions relative to rents lane 
been made ſince lord Coke's time ; and as theſe are very material to the recovery of rents, it may not be amiſs here to take 4 
general review ofthe chief of them, though ſome have been incidentally noticed before in the chapters on texants for vears aud 
tenants at will, I. There are ſeveral ſtatutes, which extend the remedy tor arrears of r:nt by action of debt. By the s. Ant. 
c. 14. debt is given for rents on leaſes for a life or lives during their continuance, which the common law denied. Ant. . 2. 
note 4. The 11. G. 2. c. 19. gives action on the caſe to executors of a lelilor or landlord, being only tenant for his a liſe, 
where he dies before or on a rent-day, and by his death the leaſe determines, in which caſe the leſſœe or under tenant by the 
common law might bave avoided paying any rent. And by the 5. G. 3. c. 175. which enables eccletaſtica! perſons to leaſe tnkes 
and other incorporeal inheritances, debt is given for recovery of rent on ſuch leafes, Ant. 47+ a. note 4. II. Other 
ſtatutory provilions extend the remedy for rents by diſtreſs to caſes to which it was before inapphcable, particularly to rents 
feck. Thus the 4. G. 2. c. 28. on account of the tediouſneſs and difficulty of the remedy for rent ſeck and alfo rents of affize 
and chief rents, (though why theſe two latter were added I do not underſtand) enables diſtraining for ſuch rents, where they 
have been duly anſwered for three years within twenty years before the firſt Jay of the then ſe 


f . f mon of parliami ; 
created afterwards, as in caſe of rent on a leaſe. So too the 4. Ann. c. 14. gives diſtreſs for arrears of 45 — Lage a 
of any leaſe, whether for life or lives, for years or at will, but with a provito, tha: the diſtrets be within fix kalendar months atter 
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T H E 


THIRD BOOK 


OF THE 


FAA Sx. OS MOI 


OF THE 


LN I EU 39 


OF THE 


LAWSor ENGLAN D. (1) 


Chap. I. Of Parceners. Sect. 241. 


— 


Arceners are of two UR author having treated 
in his two tormer bookes, 


ſorts, to wit 3 PATCCe- firſt of eſtates of lands and 


PArceners font en 


deux maners, ceſt- 


aſcavoir 3 
folongue le courſe del 
common ley, & parce- 
ners ſolonque cuſtome. 
Parceners ſolongue le 
cou ſe del common ley 
ſont, Pou home, ou feme, 
ſeifie de certaines ter- 
res ou tenements en 
fee ſimple ou en taile, 
nad iſſue forſque files, 
et devie, et les tene- 
ments diſcendont a les 
ſues (2), et les files 
entront en les terres 
ou tenements Iſſiut 


courſe of the com- 
mon law, and parce- 
ners according to the 
cuſtome. Parceners af- 
ter the courſe of the 
common law are, 
where a man, or wo- 
man, ſeiſed of certaine 
lands or tenements in 
fee ſimple or in taile, 
hath no iſſue but 
daughters, & dieth, & 
the tenements deſcend 
to the iſſues, and the 
daughters enter into 
the lands or tenements 


farceners ners according to the tenements, and in his ſecond 


booke of tenures whereby 
the ſame have becne holden, 
now 1n his third booke doth 
teach us divers things con- 
cerning both of them, as, 1. 
The qualities of their eſtates. 
2. In what caſes the entry of 
him that right hath may bee 
taken away. 3. The remedies, 
and in what caſes the ſame 
m__ prevented, or avoyded. 
4. How a man may bce bars 
red of his right tor ever, and 
in what caſes the ſame may 
be prevented or avoyded. 
For the firſt, he, having 
ſpoken of ſole eſtates, divid- 
eth the quality of eſtates 
into individed and condition- 
all. Individed, into copar- 
cenary, joy ntenancy, aud te- 
nancy in common. Coparce- 
nary, into parccacrs by the 


Common 


(1) In the vellum ISS. of Littleton belonging to the public library at Cambridge, there is the following argument or in- 
troduction to this third book. | 

© En ceſt tierce liver aſcun choſe ſera dit a toy, mon fitz, de parceners, de jointenantez, de tenantez in comen, de eſtatez 
« de terrez et tenementez ſur condition, de diſcentez que tollount entrez, de continuell clayme, de releiflez et conſirmationz, 
« de garrantiez liniall et collaterall et de garrantiez que comenſont per diſſeiſin, de attornament, de furrenderons, de diſcontinue» 
« ance, de remitterez, de tenant per elegit, de tenant per eflatut merchant, de tenant per eftatut de le ftaple c. 

On this addition to the printed copies of Littleton, fir William Jones, who kindly favoured me with the readings from the 
two Cambridge manuſcripts, writes this obſet vation.ä—“ It is very remarkable, that in this argument a chapter is promiſed con- 
« cerning /urrenders, of which Littleton has not expreſ-ly and ſeparately treated. The word furrenderons, which is abbreviated 
& by the tranſcriber, ſeems completely to have puzled a former owner of the manuſcript. He ſays in the margin, cefte parole 
«* eft en auter fragment que jeo ay: qutere ce que if fignifie. Since then ſurrenders are mentioned in two manuſcripts as one of 
©* the heads of the third book, it is not improbable, that the author intended to have written a diſtin*t chapter concerning them, 
„as he did write concerning tenants by ELEGIT and by STATUTE MERCHANT aud STAPLE.” —Sce fect. 324. where Littleton 
refers to a chapter on eleg/ts. 

(2) In L. & M. and in Roh. it is A inſtead of i/ues. 


8 — 


*» A 


ſuch determination and during continuance of the landlord's title and poſſeſſion of the tenant indebted; whereas by the com- 
mon law the power of diſtreſs ceaſed with the tenure. III. Other ſtatutory proviſions have variouſly improved the remedy of 
diſtreſs for rents, where it is applicable; namely, by enabling the ſale of the property diſtrained and ſo giving to it the effect of 
an execution, by making new ſubjects of property diſtrainable, by newly regulating the mode of impounding diſtreſſes, by 
authorizing to diſtrain in ay place things fraudulently carried off the premiſes to evade diſtreſs, and by preventing the avoidance 
of the <vbole diſtrels for a mere intormality or irregularity in part of the proceſs. Sce 2. W. & M. c. 5. 8. Ann. c. 14. 4. G. 2. 
c. 28. and 1. G. 2. c. 19, to which add 3. Blackſt. Com. gth ed. 6. to 15. where the effect of theſe ſtatutes is admirably incor- 
porated into his view of the law of diſtreſſes with his uſual excellence of order. IV. The 8. An. c. 14. ſ. 1. ſecures to landlords 
to the amount of a year's rent where ſo much or more is in arrear, in preference to perſons ſeizing goods on the land in leaſe 
under an execution ; but this favour is granted with a proviſo to prevent prejudice to the crown in recovering and ſeizing debts 
Gacs and forfeitures. P 
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Lib. 3. 


Vide ſect. 385. 


ſa] Bract. lib. 2. fo. 66. 51. &c. 
& 76. &c. & lib. 5. to. 443. Brit. 
10. 58. 112. 128. 183. 184. 185. 
189. 193. Flet. lib. 5. ca. q. li. 6. 
ca. 47. Clan. li. 7. ca. g. & li. 13, 


C. 11. 


[5] BraRt. li. 2. fo. 66. 76. Flet. 
ubi ſupr. Brit. ubi ſup. & Statut 


de Hibern. 
Le] Vide ſect. 8. verl. fin, 


4] Fleta lib. 5. ca. g. Fleta lib. 


6. Ca. 47. 


(1) See below note 3. 


Cap. I. 


common law, and parce- 
ners by the cuſtome; and he 
beginneth his third book with 
parceners claiming by de- 
icent, which, comming by the 
act of law and right of 
bloud, is the nobleſt & wor- 
thieſt mcanes whereby lands 
doc fall from one to another, 
Conditional, into conditions 
expretle or in deed, and condi- 
tions in law. Conditions 
in deed, into gages which he 
divideth into wadia mortua, 
and wadia viva. Yadia mor- 
tua, fo called becauſe either 
money or land may be loſt: 


Of Parceners. 


diſcendus a eux, den- 
ques els font appeis 
parceners, & quaunt a 


files els ſout (1) for ſue 


un here a lour ance- 


ftor. Et els font appel 


parceners; pur ceo que 


per le briefe, que eſt ap- 
pel briefe de participa- 
tione ftaciendi, /a Ir 
eux voet cohercer, que 
partition ſerra fait en- 


Sect. 24r. 


ſo deſcended to them, 
then they are called 
parceners, and be but 
one heire to their an- 
ceſtour. And they 
are called parceners; 
bccauſe by the writ, 
which is called ene 
de participationeſuclau- 
d, the law will con- 
ſtraine them, that par- 
tition ſhall be made 


and viva, becauſe neither mo- 
ney nor land can be loſt, but 
both preſerved. Then ſpeak- 
eth he of deſcents, wherby 
the entry of him that right 
hath may be taken away. 
And next to that of the re- 
medy how to prevent the 
ſame, viz, by continuall claim. 
Then he tcacheth, how a man, 
having eee or en im- 
ertect eſtate, may perfect and 12 
eſtabliſh the 8 three rer Parceners ; S Nut 
meanes, viz, by releaſe, by 
confirmation, and attourn- 


ouſter. (2) 

ment, where that is requiſite, ners; and ſo forth. 
Having ſpokenof a deſcent, being an act in law which taketh away an entry, he doth then 
ſpeake of a diſcontinuance, the act of the party, whereby the entry of them ihat right have thul 
be taken away. And next unto that he teacherh in what cafe the {ame may be avoided by re- 
mitter. After he had treated of deſcents and difcontinuances, which take away evtrie:, ba 
barre not actions, laſtly, he ſetteth forth the learning of warranties, (a curious and cy; 
kind of learning I aſſure you) whereby both entry, action, and right may be barred, and the 
remedies how they may be prevented betore they tall, and in what cafes they may be avoyd- 
ed after they be fallen. And thus have you an account of th» thirteene feverall chapters of 
his third booke. And now his method being underſtood, let us hceare what our author will 
ſay unto us concerning parceners. 


ter eux. Et ſi ſont deux 
files al queux les terres 
diſcendont, dinque els 
font appels deux par- 
ceners ; et ft font trois 
files, donque els font 
appels trois parceners ; 
et fs quater files, qua- 


among them. And if 
there be two daugh— 
ters to whom the 
land deſcendeth, then 
they bee called two 
parceners; & if there 
bee three daughters, 
they bee called thrice 
parceners ; and foure 
daughters, four parce- 


Et quant a files els ſont forſque un heire a hour ſa] anceſter. rut 
falſe printed; for the originall is, er quangue files els ſont, els ſont parceners, et fout ſorjyue un 
heire a lour aunceſtor. (3) 


Parceners. [3] Jus deſcendit quaft uni hored! proprer juris unitatem, ficut ſunt plures 
cli, Sc. Et ubi omnes fimul & in ſolidum haredes ſunt, plures coheredes ſunt quaſi num core 
pus, propter unitatem juris quod habent. W hercupon it tolloweth, that albeit wacre there 
bee two parceners [e] they have moities in the lands deſcended to them, yet are they 
both but one heyre ; and one of them is not the moity of an heire, but both of them are 
but wnus haves. 

And it is to be obſerved, that there is a diverſity betweene a deſcent, which is an act of 
the law, and a purchaſe, which is an act of the party. [A] For if a man be ſeiſed of lands in 
fee, and hath iflue two daughters, and one of the daughters is attainted of telony, the tather 
dieth both daughters being alive; the one moitie ſhall deſcend to the one daughter, and the 
other moitic ſhall eſcheat. But if a man make a leaſe tor lite, the remainder to the right 
hcires of A. being dead, who hath iflue two daughters, whereot the one is attainted of telony, 
in this caſe ſome have ſaid, that the remainder is not good for a moitie, but voyd for the 
whole; for that both the daughters ſhould have beene (as Lizzeton faith) but one heir. (4) 

A man 


(2) In L. & M. and in Roh. an Sc. comes in here. 


(3) The words are as here corrected by lord Coke both in L. and M. and in Roh. 


(4) See ant. 25. b. 26. b. and poſt. 196. b. 374. b. Here lord Hale introduces the following note. Doree in tail on condition net 
to diſcontinue. Donee has iſſue two daughters. One diſcontinues» The donr may enter. K. 26+ Elix. C. B. fir W. Moore's caſe, 


Hal. MSS, 


* "ay 
Lab. 3: Of Parceners. 

A man makes a gift in taile, reſerving two ſlüllings rent to himſelſe during his life, and 
if he die his heire within age then reſerving a rent ot twentic ſhillings to his heires for ever; 
he dicth having itlue two daughters, the one ot full age, the other within age: in this caſe 
the donee mall hold by fealtie onely, intomuch as the one daughter as well as the other is 
his heire, and both of them (as Litileton tairh) make but one heire, ergo his heire is not within 
arc, neither is his heire in that caſe of full age. But it the reſervation had been, “ and it he die, 
„his heire neither being within age, nor of full age, &.“ in this cate the reſervation had 
becae good. And it it duth not begin in his next heire, it ſhall never begin as this caſe is; 
or that the precedence is not performed. [e] But yet if one of them be of age, and the other 
within age, ſhe ſhall have her age and other priviledges and advantages that an heire 
within age ſhall have; and when they are demandants, for the nonage of the one the 
paroll hal demurre agaiaſt them both (1). [V] Saut autemplures participes quaſi unum corpus, 
inc and win jus vavent ; & eportet gurd corpus fit integrum, & quod in nulla parte fit defettus. 
And when the right hire doth claime by purchaſe, he muſt be (tay they) a compleat right 
heice in judzement of law. (2) And thereto: if lands be given to a man and to the heires 
fomales of lus bodic, and he bath iffie a fon and a daughter, and dieth, the daughter thall 
have the land by deſcent; but it a remainder be limited to the heires females of the bodice of 
J. F. and he hath Hue 4 ſonne and a daughter, his daughter thall never take it by purchaſe, 
tor that the 13 not heire temale of the body of J. S. becauſe he hath a ſonne. 

It a man give lands to another, and to the heires males of his body, upon condition, that if he 
do without heire temale of his bodie, that then the donor ſhall re-enter, this condition is 
utterly voy d, (3) tor he cannot have an heire female, ſo long as he hath an heire male. 

And as nch be but one heire, and yet ſeverall perſons; fo have they one entire trechold in 
tlic hind, as long as it remanes undivided, in reſpect of any ftranger's precipe. [g] But be- 
tWecne theme. cs to many purpoſes they have in judgement of law ſeverall treenolds ; for 
the one of ta m may infcolte another of them of her part, and make liverie. [5] And this 
coparccharie is ac tfevercd of divided by law by the death of any of them; for if one die, her 
par fail deen to her Hae, and one procipe ſhall he againit them, tor they thall never 
ne us heres to feverall auncettors in any action aunceſtrell, but when one right deſcends 
jrom one atlacciiour : and then propter unitatem jurts, though they be in ſeverall degrees trom 
the common aunceitor, yer hall they joyne. But the ifſues of ſeverall coparceners, becauſe 
{everatl rights detcend, ſhall never joyne a3 heires to their mothers ; and yet when they have 
recovercd, a writ ot partition heth betweene them. 

For cxample, ( It a man hath ifſue wo daughters, and is diſſeiſed, and the daughters have 
He and de, the Hfhues all joyne in a præcipe; becauſe one right deſcends from the aunceſtor ; 
@ Lit urceth no dilterence, whether the common aunceſtor, — out of poſleſſion, died be- 
fore the Gauyhters or ater, tor that in both caſes they muſt make themſelves heires to the 
grandkather woich was lait Ieifed, and when the rfſues [4] have recovered they are coparceners, 
and one rei, ihall lie againit them. And likewiſe it the iſſues of two coparceners, which 
are in by ſevetall deſcents, be difleifed, they ſhall joyne in athſe, But in the ſame cafe it the 
two daughters had been actually feited, and had beene diſſeiſed, after their deceaſes the ifſues 
ſhall not joyne 3 becaute feverall rights deſcended to them from ſeverall aunceſtors: and yet 
when they have ſevcrally recovered, they are coparceners, (4) and one prcipe lieth againit 
them, and a releaſe made by one of them to the other is good. And ſo note a diverſitie inter 
deſcenſum in capita, & 7n flirpes. 

And the ſtatute of Glovee/ter cap. G. made anno 6 Edu. 1. ſpeaketh, ff home murge, Cc. if 
a man dicth : fo as that ſtatute extendeth not, but where one dieth, and hath divers heires, 
whercot ane is ſonne or daughter, brother or ſiſter, nephew or neece, and the others be in a 
turther degree, all their heires trom henceforth ſhall have their recoveric by writ of mort- 
daunceſtor. And this ſeemeth to me to be the common law; for Brafon, who writ betore 
this ſtatute, faith, [I] in caſu chm fit aſſiſa mortis anteceſſoris conjungenda cum conſauguinitate, 
non erit poſiea recurrendum ad precipe de conſanguinitate, ſed ad afſiſam mortis; quia perſona, 
gu. c prop uguior eft, & facit aſſiſam, & trahit ad fe perſonam & gradum remotiorem ut ubi potius 
procedat aliſu quan precipe, quia id, quod eff magis remotum, non trahit ad ſe quod eſt magis j unc- 
tum, ſed d contrario in omni caſu, And herewith agreeth the moſt of our [] bookes : and 
two coparceners ſhall have a writ of aycl, and by their count ſuppoſe the common aunceſtor 
to be gran hat her to the one, and great grandfather to the other. (5) 

1 have beene the longer herein; for that this inheritance of coparceners is the rareſt 
kind of inheritance that is in the law, 

Furthermore it is to be obſerved, that herein alſo in caſe of coparceners, [;] ſometimes 
the detcent is ix ftirpes, (i.) to ſtockes or roots; and ſometime in capita, to heads. As 
it a man hath iflue two daughters and dyeth, this deſcent is ix capita, wiz. that every 
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(Poſt. 196.5.) 


[e] Temps E. 1. Age 128. 8. E. 
2. Judgement 240. 30. E. 3. 7+ 
44- E. 3. Age 47. 26. Afl. 6g. 
13. E. 3. Age 51. 28. Aſſ. 22. 29. 
Ail. 25. 57. 34- II. 6. 4. AM. 17. 
[D] Fleta lib. 5. ca. 9. et lib. 6. 
cap- 47. (1. Co. 103. 8. Ro. 
Abr. 416.) | 


FI 10, E. 0 17. E. . 6. 
(Mo. 60.) a Obs 


J 37. 11. 6. 8. 19. H. 6. 43. 
(Polit. 196. a.) R * 


Vid. ſect. 31 3. 


ſr] 7- E. 3. 30. 34. 48. E. g. 14. 
24. E. 3. 13. F. N. B. 221. 35. 
II. 6. 23. 27. E. 3. 89. 31. II. 6. 
14. b. 


[4] 37. II. 6 8.9. E. 4. 13. b. 
42. E. 3, 16. 1). 
(8 Co. 86. Polt. 196. a. 364. b.) 


(F. N. B. 19g. I.) 


JJ Brafton lib. 4. 234. b. 
Britton fol. 181. 182. & 178. 
204. Fleta lib. 3. cap. 1. et 2. & 
9. in fine, 

40 19 E. g. tit. Joyndre in 
Action 31. 7. E. 3. 30. ct 34. 
27. E. 3. 89. 48. E. 3. 14. 24. E. 
3. 13. F. N. B. 221. Regiſter. 
Vide 32. E. 1. Joindre in Action 
34.1. E. 3. ibid. 29. Temps E. 
2. ib. 35. 30. E. 1. ibid. 36. 25. 
II. 6. 23. 

[n} Bratton lib. 2. 66. Britton 
cap. 71. Fleta lib. 3. cap. g. et 6. 


one {hall inherit alike, as Littleton here ſaith. But if a man hath iſſue two daughters, and . 47: b 


the 


() But in the writ & partitione faciendd the younger ſiſter ſhall not have her age againſt the elder. Poſt. 171. a. 


(2) In a former note I have much at length, and as I fear tediouſly, endeavoured to ſupport 


lord Coke in this doctrine. 


Ant. 24. b. note 3. But ſince the writing of that note a caſe has been publiſhed, in which the court of king's bench after three 
arguments decided againſt applying the rule to a vill. See Willes and others v. Palmer and others 5. Burr. 2615. In another 


ciſe alſo, which was three times argued, the court of exchequer, as I underſtand, refuſed to a 
ſttlement. Evans on demiſe of Burtenſhaw v. Weſton determined in a ſpecial verdict in Scaccar. 


pply the rule to a marriage- 
Mich. 1774. or Hill. 1775. 


This latter caſe had been previouſly determined in B. R. in a caſe reſerved in an cje&tment in which mr. Burtenſhaw was de- 
ſendant, and there too the caſe was argued three times. In both courts the judgment was againſt mr. Burtenſhaw. Bur the 
queſtion on the conſtruction of h-irs female of the body conſidered as words of purchaſe was only a ſecondary point; and whether 
it was debated in B. R. or not, I am not at preſent informed. After ſuch authorities, it can be ſcarce neceſſary to guard the 


reader againſt incautioully adopting my private ideas. 
(3) As to eſſect from a condition's being void, ſee poſt, 206. a. & b. 
(4) See the like as to jointenants, poſt. 188. a. 
(:) Sce F. N. B. 197, B, 
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Lib. 3. 


* 20. E. 2. Viper ob. 14. F. N. 


197. 7. E. 3. 13. 


Bract. lib. 2. fo. 66. 71. &c- 


Brit. ca. 71. Fleta l. 5. ca. g. 


Cap. 1. Of Parceners. Sect. 241. 


the eldeſt daughter hath iſſue three daughters, and the youngeſt one daughter, all theſe fours 
ſhall inherit; but the daughter of the youngeſt ſhall have as much as the three daughters of 
the eldeſt, ratione flirpium, and not ratione capitum, tor in judgement of law every daughter 
hath a ſeveral ſtocke or root. 

Alſo if a man hath iſſue two daughters, and the eldeſt hath iffite divers ſonnes and divers 
daughters, and the youngeſt hath flue divers daughters, the eldeit fon of the eldeſt daughter 
{hall onely inherit; for this deſcent is not in capita, but all the daughters of the yongeft {ail 
inherit, and the eldeſt ſon is coparcener with the daughters of the yongeſt, and ſhall have 
one moitie, (v.) his mother's part; ſo that men deſcending of daughters may be copurceters, 
as well as women, and ſhall joyntly implead and be impleaded, as is atoretaid. 

[o] If there be two coparceners, and the one bring a rationabili parte or a nuper olli again tt 
the other, the defendant claime by purchate, and diſclaime in the blood, the piaintite that 
have a mortdauncefter againſt her as a ſtranger for the whole. (1) 

Parceners font en deux manners. Here Littleton doth divide parceners ; and 
herewith doe agree the ancient bookes ot law. 


Et ils ſont appels parceners, Sc. Parceners, participes, et dicuntur participes, 
quaſi fartis capaces, five partem captentes ; quia res inter eas eft communts ratione pluriun perſonas 
bn. This tenancie in the ancient books of law is called adeguatio, and ſometime familia 
hirſciſcunda, (2) an inheritance to be divided; and many times parceners are called co- 
parceners. | 


Breve de participatione facienda. This is falſe printed, (3) and ſhould be De 


[/] Regiſt. Orig. 76. 316. Regiſt, Partitione facienda, (4) a writ whereby the coparceners are compeiled to make partition, [e] 
gone 8. Brit. ubi ſup. Flet. ubi 
i 


443: b. 


Item eft alia atio mixta, quæ dicitur atio familia hirciſcunde ; & locum habet inter eos que 


1p. Bratt, ubi ſupra, & 5. Co. ,, unem habent hereditatem, &c. Et locum habet, ut widetur, inter coharedes, ubi agitur de 


(Ant, 32. a. 130. 131.) 


proparte ſororum; wel inter alios, ubi res inter partes et coheeredes diwidi debeat, ficut ſunt plures 
ſorores, que ſunt quaſi unus heres, vel inter plures fratres, qui ſunt quaſi anus heres ratione rei 
que divifibilis eft inter plures maſculos, Se. 

Des terres & tenements. It is to be conſidered of what inheritanccs daughters 
ſhall be coparceners, and how and in what manner partition ſhall be made betweene them. 
Whercin it is to be obſerved, that of inheritances tome be entire, and ſome be ſeverall: againe, 
of entire, ſome be diviſible, and ſome be indivitible. And here it appeareth by Li:tleton, 
that parceners take their appellation, becauſe they are compelled to make partition by writ of 
partitione ſaciendd ; Where note, that Littleton alloweth well to finde out the true derivation of 
words, as often hath beene and ſhall be obſerved. 

If a villeine deſcend to two coparceners, this is an entire inheritance ; and albeit the vil- 
leine himſelf cannot be divided, yet the profit of him may be divided; one coparcener may 
have the ſervice one day, one weeke, &c. and the other another day or weeke, &c, And tor 
the ſame reaſon a woman ſhall be endowed of a villeine, as betore it appeareth in the chapter 


[4] 13. F. 2. tit. Quar. Imp. 17. of dower, (5) Likewiſe an advowſon is an entire inheritance ; [g] and yet in effect the tame 
17. E. 3. 38. Flet. li. g. Cc. 9. 


Mir. ca. LEN 
* 44. E. 3. tit. Partic. 6. & tit. 


2. ſet. 17. 


Avowrie 73. 2. II. 6. tol. 11. 
(Ant. 148. a.) 


k 
16. E. 


2 2. E. 2. tit. Dower 19293. 
17. 


E. 2. nuper obiit 12. 
2. ibid. 11. 5. Mane 


Vier 133. 


may be divided betweene coparceners, tor they may divide it to preſent by turnes. (6) 

A rent charge is entire, and againit common right; [] yet may it be divided betweene 
coparceners, and by act in law the tenant ot the land is ſubject to ſeverall diſtreſſes, and 
partition may be made before ſeiſin of the rent. 

Entire inheritances not diviſible, we finde divers in our bookes ; and ſome inheritances 
that are diviſible, and yet ſhall not be parted or divided betweene coparceners, as here- 
after ſhall appeare. 

s ] If a man have reaſonable eſtovers, as houſebote, heybote, &c. appendant to his free- 
hold, they are ſo entire as they ſhall not be divided betweene coparceners. [?] So it a co- 
rody incertaine be granted to a man and his heires, and he hath iſſue divers daughters, this 
corodie ſhall not be divided betweene them; but of a corodie certaine, partition may be 
made, 


417. E. g. 72. L Homage and fealtie cannot be divided betweene coparceners (7). [ze] So a piſcharie 
w] 13- E. 2. Quare Imped. 1750. ince 


Fleta lib. 5. ca. g. 


D*] Mich. 24. et 25. Eliz. inter 
Comitem de Huntingdon et 


rtaine, or a common 22 nombre, (8) cannot be divided betwecne coparceners; for that 
would be a charge to the tenant ot the foile, ſx] The lord Monntjoy, ſeiſed of the mannor of 
Canford in fee, did by deed indented and inrolled bargaine and ſell the fame to Nrorune in 


Seignior Mountjoy. (Mo. 174.) fee, in which indenture this clauſe was contained. Provided alvayes, and the ſaid Browne 


See poſt. 175. 242. 2. 


did covenant and grant to and <vith the ſaid lord Mountjoye, his heires, aud afſiqnes, that the lord 
Mountjoy, his heires and aſſignes, might dig for ore in the lands (which were greate <vaſ?;) parcel 
of the ſaid maiinor, and to dig turfe alſo for the making of allome. And in this cafe three 

judges, Firit, that this did amount to a grant of an inte- 


poynts were reſolved by all the 3 
reſt and inheritance to the lord Mouugjey, to digge, &c, Secondly, that notwithiſtand- 
ing 


See the verb herciſco or erciſco uſed ant. 86. a. 


But in L. & NI. and in Roh. it is the fame. 
Monfieur Ihuard derives this writ from the capitulars of the firſt French kings. 1. Hou. Littl. 318. 


Ant. 32+ à. 


Sce an initance of a partition of an advowſon between jointenants in Carth. 805. 
See ant. 67. b. and Dav. Rep. 61. b. 


(8) Acc. as to common /ans nombre, ant. 149. a. See the note on this ſort of common, ant. 122. a, 
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ding this grant Browne his heires and aſſignes might dig alſo, and like to the caſe of com- (Ant. 1925. a. 1. Saund. 351.) 
mon ſauns nomber. Thirdly, that the lord Mountzoy might aſſigne his whole intereſt to one, Vide 5. Marie Dier 153. 
two, or more; but then, if there be two or more, they could make no diviſion of it, but work (N 145- Cro. Jam. 256. 257. 
together with one ſtocke ; neither could the lord Mountjoy, &c. afligne his intereſt in any part _—_ 7 
of the waſt to one or more, for that might worke a prejudice and a ſurcharge to the tenant of 
the land; and therefore if ſuch an incertaine inheritance deſccndeth to two coparceners, it 
cannot be divided betweene them (1). 
But then it may be demanded, what ſhall become of theſe inheritances ? The anſwer is, (6. Co. 1.) 
that it appeareth in our bookes, that regularly [y] the eldeſt ſhall have the reaſonable eſto- [ 9] 5 K. e 123.18. F 
vers, common, piſchary, corody incertaine, &c, and the reſt ſhall have a contribution, that quar. imp. 170. Fleta 11 
is, an allowance of the value in ſome other of the inheritance, and fo of the like. But what Vide Mirror ca. 2. ſect. 17. 
if the common anceſtor lett no other inheritance to give any thing in allowance, what contri- 
bution or recompence ſhall the younger coparceners have? It is anſwered, that if the eſto- 
vers or piſchary or common be incertaine, then ſhall one coparcener have the eſtovers, 
pilchary, or common, &c. tor a time, and the other for the like time ; as the one tor one yeare, 
and the other for another, or more, or leſſer time, whereby no prejudice can grow to the 
owner of the ſoile. Or in cate of the 723 the one may have one fiſh, and the other the 
ſecond, &c. or one may have the firſt draught, and the ſecond the ſecond draught, &. And 
if it be of a park, one may have the firſt beaſt, and the ſecond the ſecond, &c. And if of a 
mill, one to have the mill for a time, and the other the like time; or the one one toll diſh, : 
and the other the ſecond, (2) &e. And this appeareth to be the ancient law; for it is ſaid, [z] fe Brafton lib. 2. 76. Britton 
Sunt alia res bared/taric, qreee vehiunt in partitionem, que, cam dividi non poſſunt, cConceduntur cap. 71. 72. Fleta lib. 5+ cap. g. . 
uni; ita qudd alie coheredes alihi de communi hereditate habeant ad valorem, ficut ſunt vivaria, 
piſcariæ, paret; wel ſultem gudd partem habeant pro defretu, ficut ſecundum piſcem, tertium wel 
quartum, wel ſecundum trattum, tertium wel quartum. Item in parcis ſecundam, tertiam ant 
quartam beſtia *. . 
Bur now let us turne our eye to inheritances of honor and dignity. And of this there is (An. 18, b 25, 5 
an ancient booke cafe, [*] in 23. II. 3. tit. partition 18. in theſe — : Note, it the earldome [*] 23. H. 3. tit. partition 18. 
of C Her defecnd to coparceners, it thall be divided betweene them as well as other lands, and 
the elde ſt ſhall not have this ſeigniory and earledome entire to herſelfe, quod nota, adjudged 
per tatam curiame (3) By this it appeareth, that the earledome (that is, the poſlethons (4) of 
the carledome) ſhall bee divided; and that where there bee more daughters than one, the 
eldeſt thall not have the dignity and power of the carle, that is, to bee a countefle, What 
then ſhall become of that dignity ? "The anſwer is [a] that in that cafe the king, who [4] 3. H. 3. tit. preferi tiow ( 
is the foveraigne of honour and dignity, may for the incertainty conterre the dignity 7 9) 
upon which of the daughters he pleaſe. And this hath beene the uſage ſince the conqueſt, as 
it is ſaid, (6) . 
But if an carle that hath his dignity to him and his heires dieth, having iſſue one duugh- 
ter, the dignity thall deſcend to the daughter; for there is no incertainty, but onely one 
daughter, and the dignity ſhall deſcend unto her and her poſterity, as well as any other in- 
heritance. And this appeareth by many precedents, and by a late judgement given in Sampe 
for J. couard's caſe, who muried with Margaret the only ſiſter and heire of Gregory Fines 
ford Dacre of the South, and in the caſe of 1/liam lord Ros. (7) 
But there is a difference betweene a dignity or name of nobility, and an office of honor, 
For if a man hold a mannor of the king to be high conitable of England, and dye baving if- 
ſue two daughters, the eldeſt daughter taketh huſband, he ſhall execute rhe office (8) ſolely, 
and before mariage it thall be exerciſed by ſome ſuflicient deputy : and all this was re- 
ſolved by all the judges of England, in the caſe of [Y] the duke of Buckingham. But the [5] 11. Fliz, Dier 28. the duke 
dignity of the crowne of England is without all queſtion deſcendible to the cldeit daughter of Buckingham's caſe, (9) 
alone, and to her poſterity, (10) and ſo hath it beene declared by act of parliament. L*] For, *] 25. H. 8. cap. 22, 
regnum non eff divifibile. And ſo was the deſcent of Troy, 


Preaterea ſceptrum, Iione quod geſſcrat olim Virgil 1, Aneid. 
6 Maxima natarum Priami. 


[Z] It a caſtle, that is uſed for the neceſſary defence of the realme, deſcend to two or more [5] Braton lib. 2. fol. 76. Fleta 
coparceners, this caſtle might be divided by chambers and roomes as other houſes bee. Ib. 5 cap. 9. 
But yet, tor that it is pro hono publico & pro defenſione regni, it ſhall not be divided; for as one 
ſaith, propter jus gladii dividi non pott; and another taith, [*] pur le droit del eſpee que ne [*) Britton 186, 187, 

foeftre divifian en aventure que la force del realme ne defaille pax taunt. Bur caſtles of habita- | 

tion for private uſe, that are not tor the neceflary defence of the realme, ought to bee parted 
betweene coparceners as well as other houſes ; and wives may thereof be endowed, as hath Vide ſect. 36. 
becne ſaid in ihe chapter of dower. (11) | 

If there be two coparceners of certaine lands with warranty, and they make partition 

ot . 

(1) This ſame caſe of the earl of Huntingdon and lord Mountjoy is reported in Godb. 17. 1. And. 367. ard Mo. 174. 
Lord Anderſon gives the opinion of the judges as it was certified in writing to the privy council; but this certificate takes no 
notice of the point of ind/w//ibilityz nor is it one of the queſtions ſtated by lord Anderſon to have been referred to the judges, 
In Mo. 507. the ſame cafe is cited arguends; and there four judges are repreſented to have been equally divided in opinion as 
to the firſt point mentioned by lord Coke. But according to Anderſon the difference of opinion was only, whether any remedy 
was furniſhed by law for the intereſt reſerved to lord Mountjoy by the proviſo. A; to this latter point, lee 8. Co. 46. Noy 145. 

(z) How dower is to be aſſigned out of indiviſible inheritances, fee ant. 32. a. 

(3) See Dav. Rep. Gr. b. 

(4) In 2. Ro. Abr. 254. the caſe of 23. H. 3. relative to the earldom of Cheſter is mentioned as if the daughters might have been 
cop u cencrs of the dit ſelf, and not merely of the pyſc{ions of the earldqm. How the earldom of Cheſter became annexed 
to the crown in the reign of Hen. 2. on the death of John Scot the laſt earl leaving three ſiſters his coheirs, is explained in 
1. Dugd. Bar. 45. Sce further on this point of indivifibility Bract. 76. b. Brit. 187. Flet. 313. and Dav. Rep. 61. b. 

(5) Fitz. Abr. partition 56. 8 

(6) This doctrine about the abeyance of titles of honor and their being revived by the royal nomination, though our books 
furniſh little matter on the ſubject, is undoubtedly law; and there are many inſtances of an exertion of this prerogative. 
One of the moſt remarkable took place during the preſent reign in the perſon of the late mr. Norborn Berkley, who in 1764 
was called to the houſ- of peers in right of the old barony of Botetourt after an abeyance of ſeveral centuries, and was allowed to 
fit according to the antiquity of that barony. Sce Caf. in Dom. Proc. for 1764. Another inſtance in the preſent reign is the 
caſe of ſir Francis Daſhwood late lord Defpencer ; for in 19763 he was called to the antient barony of that name in right 
of his deceaſed mother, why was eldeſt fiſter aud one of the coheirs of an earl of Weſtmorland, on whoſe death that barony had 
become in abeyance; and being ſo ſun;moned he took his ſeat as premier baron in place of lord Abergavenny, who before 
poſſeſſed that d:[tinFrion. 

) The firſt of theſe caſes was in 1596. and the ſecond in 1616. Both are now in print, having been publiſhed from manu- 
ſcripts of the time by mr. Collins in his claims concerning baronies, &c. See p. 24. & 162. It muſt not be inferred from the 
purpoſe for which lord Coke cites them, that the deſcent of a barony to a female, where in the creation it was not confined 
to heirs mal, was controvertible, The points debated in thoſe caſes were of another kind. In Sampſon Leonard's the queſtion 
was, whether the huſband can be tenant by the cvireſy of a title of honour. See my obſervation as to that point ant. 29. b. 
note 1. That of lord Ros depended on the effet of ſuptradding an earldom in tail male to one having a barony before deſcen- 

* dible to heirs general, it being contended, that the former ſhould attract the latter in point of deſcent fo as to be inſeparable 
whilſt the earldom continues. | 
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Lib. 3. Cap. 1. Of Parceners. SeCt. 242, 243. 


of the land, the warranty ſhall remayne ; becauſe they are compellable to make partition, 


[c] 29. E. 3. garrantie 0. (6. Co. [e] But otherwiſe it was of joyntenants at the common law, as {hall be ſaid hereatter in his 


12. b.) proper place. IA] Thomas de Eberfton, ſeiſed of the mannor of Eberflon within the torreſt of 
V Pickering, had kept time out of mind a woodward for keeping of the woods parcell of that 
. 3. Rot. 34. 


mannor, and had the barke of all the trees felled in the ſaid woods by any of the forreſters of 
that forreſt as belonging to his mannor (which he could not have without a preſcription), 
(1) Thomas of Eberſton infeoffed two of the ſaid mannor ; betweene whom partition was 
made, ſo as one of them had the one halte in ſeveralty, and the other the other halfe, (2) 
Robert Wyerne atterwards had the one halfe, and Thomas Thurniſe the other ; and they in the 
eyre of Pickering claimed to keepe a woodward within the {aid woods, and the barke afore- 
ſaid; and the truth hereof and the uſage being ſpecially found by the forreſtors verderors 
and regardors, Willoughby Hungerford and Hanburie juſtices itinerants within that torreſt gave 
judgment as followeth. Jdeo confideratum c, quod predic Roberts & Thomas haheant 
wwoodwardum && corticem in boſco preeditto de quercubus prediftis fibi & haredibus ſuis imperpe+ 
tuume Salvo ſemper jure, Oc. 


(Ant. 115. a.) 


Sect. 242. 


AUXY bome ſeifie de tene— 

ments en fee ſimple ou en 
fee taile devy ſauns iſſue de fon 
corps engender, & les tenements 
diſcendont a ſes ſoers, els ſont 
parceners, come eft avantdit. Et 
en meſme le maner, lou il nad 
pas ſoers, mes les tenements diſcen- 
dont a ſes aunts, els ſont parceners, 
(3) Cc. Mes fi home nad forſqne 
une file, el ne poit eftre dit parce- 
ner, mes el eſt appelle file & 


heire, &c. 


0 en fee taile. This muſt be intended of an eſtate taile made to the father and to 
the heires of his body; for otherwiſe if the ſtate tayle were made to a man and to the 
heires of his body, his filters cannot inherit. And not only daughters ſhall be coparceners, 
but ſiſters, aunts, great aunts, &c, 
File & heire, &c. Here by (&c.) is implyed ſiſter and heire, aunt and heire, 
great aunt and heire, and fo upward, 


ALSO if a man ſeiſed of tene- 

ments in fee ſimple or in fee- 
tayle dieth without iſſue of his 
bodie begotten, and the tene- 
ments deſcend. to his ſiſters, they 
are parceners as is aforeſaid. And 
in the ſame manner, where he 
hath no ſiſters, but the lands de- 
ſcend to his aunts, they are par- 
ceners, &c. But if a man hath 
but one daughter, ſhe ſhal not be 
called parcener, but ſhee is cal- 
led daughter and heire, &c. 


Sec. 243. 


Y this /4/on, and the 
(&c.) in the end of it, 

it is to be underitood, that 
there are two kind of par- 
titions betweene coparceners; 
the one in deed or expreſſe, 


ET eft aſcavoir, que, AND it is to bee 
partition enter underſtood, that 
parceners port eſtire partition may be made 


(Ant. 46. a.) ait en divers manners. in divers maners. One 


and the other in law or im- 
plicite, Of partitions in deed 
or expreſſe, ſome bee vo- 
luntary whercot Littleton c- 
numerates foure manners; 
and one compulſary, that 
is, by writ of partition. (4) 


Un eſt „ quant els a= 


greeont de faire par- 


tition, & font par- 
tiftion de les tenes 
ments; ſicome ft - 


ent deux parceners, 


is, when they agree to 
make partition, & do 
make partition of the 
tenements; as if there 
bee two parceners to 


divide between them 


a 


(1) The claim of a like privilege as appurtenant to a manor is mentioned in Crompt. Juriſd. Co. 192. b. See further con- 
ceruing the othce of awoodawvard in Manwood's For. Laws by Nelion, +49. ; | 

(2) It is obſervable in this partition, that no proviſion is made in reſpe*t to the office of woodward and privilege of having the 
bark of felled trees, which were appurtenant to the manor. In a former place lord Coke ſtates the partition of a manor to 
which an advowſon was appendant, and explains what the effect is on the advou ſon, where from want of any particular agree- 
ment between the parties it is left to the law to regulate how the advowſon fliall be difpofcd of. Ant. 122. a. 

(3) Es ſont parceners not in L. & M. or Roh. 


(4) The reterence in the margin to fol. 46. a. is to an inſtance of the difference in point of effe& on the leſlee for years of a 
coparcener, between partition by writ and partition without, 


(8) In a late conteſt about the office of great chamlerlala, which aroſe in conſequence of the late duke of Ancaſter's leaving 
two ſiſters his co-heirefles, one of whom was married to mr. Burrell, the then attorney general made a report in conformity 
to the doctrine here ſtated by lord Coke as to the office of high conftable ; and this 1epoit, of which I have a copy, contains a 
very learned inveſtigation of the ſubject. But aſterwards when the caſe came before the lords, the judges gave it as their opi- 
nion, that the office belongs to both fifters ; that the huſbard of the eldeſt is not of right intitle to execute it; and that both ſiſters 
may execute it oy deputy to be appointed by them, ſuch deputy not being of a degree inforior to a knight, and to be approved of by the 
ah, 7 See Journ. Dom. Proc. 25. May 178. the printed caſes of the ſeveral claimants, and the Parl. Reg. for 1789-1, v. 4» 
258 to 297. 

(9) S. C. Keilw. 150, b. 4. Inſt. 127. 

(10) See ant. 15. b 

(1 1) Ant. 31. b. 


Lö. 3. 


a devider enter ceux 
leg tenements en deux 
parts, cheſcun part 
er ſoy en ſoveraltie & 
d'egal value; et fo 
font 3 parceners, a 
devider les tenements 
en trois parts * ſoy 


en ſoveraltie, 


if any be within age, it ſhall not bind the intant ; as ſhall be ſaid more fully hereatter (1). 


Of Parceners. 


the tenements in two 
parts, each part by it 
{elfe in ſeveralty and 
of equall value; and 
if there bee three 
parceners, to divide 
the tenements in three 
parts by it ſelfe in ſe- 
veralty, &c. 


Sect. 244. 


The firit partition in deed 
betweene coparceners, is that 
which Litileton here ſpeaketh 
of, viz. Avant els agreont & 


font partition de les tenements, 


Sc. cheſcun part per ſoy en ſewe- 
ralty & de cgall value, c. If 
coparceners make partitions, 
at tull age and unmarried & of 
Sane memorie, of lands in fee 
ſimple, it is good & firme for 
ever, albeit the values be un- 
equall ; but it it be of lands 


: : entailed, or if any of the par- 
ceners be of non ſane memorie, it ſhall bind the parties themſelves, but not their iſſues unleſſe 
it be cquall; or 1t any be covert, it ſhall bind the huſband, but not the wife or her heires ; or 


The ſecond partition followeth in the next ſection. And here the (&'.) implycth further, 
that it there be toure parceners, then foure parts, if five, five parts and fo forth. It further im- 
plxeth, that all this muſt be in ſeveralty; whereof, and with what limitations this is to bee 
underſtood, it hath beene declared before. 


N auter partition 

eſt, a eflier per 
agreement enter ch, 
certaine de lour amies, 
de faire partition des 
ferres ou Htenements 
en le forme avantdit. 
Et en tiels caſes, apres 
tie! partition, le eigne 
file prymerment eflet- 
ra un des partes 1ffint 
droide:, que el voit a- 
ver pur fa part, & don- 
gues la ſecond file pro- 
cheine apres luy auter 
part, & donques la tierce 
foer auter part, don- 
ques lo quarteauter part, 
Sc. / 1ffint ſoit que ſoi- 
ent pluſers ſoers, &c. fi 
ne ſoit auterment a= 
gree enter eux. Car 1 
poit eftreagree enter eux, 
gue un avera ties tene- 
ments,& unautretielste- 
nements, Sc. fans aſcun 
tiel primer election, &c. 


Sect. 244. 


A Nother partition there 

is, vig. to chooſe, by a- 
greement betweene them- 
lelves, certaine of their 
friends, to make partition 
of the lands or tenements 
in forme aforeſaid. And in 
theſe caſes, after ſuch parti- 
tion, the eldeſt daughter 
ſhall chooſe firſt one of the 
parts ſo divided which ſhe 


will have for her part, and 


then the ſecond daughter 
next after her another part, 
and then the third ſiſter 
another part, then the 
fourth another part, &c. if 
ſo bee that there bee more 
liſters, &c. unleſſe it bee o- 
therwiſe agreed betweene 
them. For it may be agreed 
betweene them, that one 
ſhall have ſuch tenements, 
and another ſuch tene- 
ments, &c. without any 
primer election, 


(1) See poſt. ſet. 255. to 259. incluſive. See alſo 173. b. 


DOngues le 
quarte au- 


ter part, &c. 
Here the (Sc.) im- 
plyeth the 5 liſter, 
and after her the 6 
and fo forth. 


Car il poet eftre 
agreeentereux, 
que un avera 
tiels tenements 
&Sunauter tiels 


tenements, &c. 

Here by this(&c.) 
is implyed divers 
rules of law pro- 
ving the concluſion 
of Liitleton in this 
ſect. viz, Modus & 
cConventio wincunt 
legem. Pao aliquid 
licitum oft, quod fine 
pationonadmittitur. 
Quilibet poreſt re- 
nunciare juri pro ſe 
introdut. But with 
this limitation, that 
theſe rules extend 
not to any thiug, 
that is againſt the 
common-wealth or 
common right. For 
conventio privatos 


rum non 1 publi- 


co juri dirogare. 


Sect. 


(F. N. B. 167.) 


Vide ſc. 241. 


31. Af. xs. 


(1. Sid, 193. 269. Cro. Eliz, 
* f 


064.) 


(1, Sid. 339) 


Lib. 3. 


® Brat, li. 2. 77. Fleta lib. 5. 
ca. 9. Britton ca. 72+ 


[/] 45. E. g. fines 41. 19. E. 3+ 


Cap. 1. 


FE Nitia pars. i is 

called in old bookes 
®* iſnetia, which is de- 
rived of the French word 
eiſne for eldeſt, as much to 
ſay as the part of the eldeſt ; 
for Bratton ſaith, quad eif- 
netia ſemper eft preferenda 


propter privilegium ætatis; ſed 


eſto, quod filia primogenita re- 
litto _ vel nepte in vita pa- 
tris vel matris, deceſſerit, pra fi- 
renda erit ſoror antenata tali 
nepoti wel nepti quantum ad 
eiſnetiam, quia mortem pareu— 
tum expeflant. And herewith 
agreeth Fleta allo, quod nota : 
whereby it appeareth that 
enitia pars 15 perſonall to the 
eldeſt, and that this preroga- 
tive or priviledge deſcendeth 


Of Parceners. 


Set. 245. 


T la part, que 
75 / —_ foer 2 
t appelle en Latin 
enitia pars. 
les parceners agree- 
ont, que eigne ſoer 
ferra partition de les 
tenements en le forme 
avantdit, & ſi ceo el 
fait, donque il eſt dit, 
que eigne ſoer efliera 
luis darreine pur ſa 
part, & apres cheſcun 


de ſes ſoers, Sc. (1) 


Mes jt 


Sect. 248, 246. 


AND the part, 

which the eldeſt 
ſiſter hath, is called in 
Latine enitia pars, 
But it the parceners 
azree, that the eldeſt 
filter ſhall make par- 
tition of the tene- 
ments in manner a- 
foreſaid, and if the doe 
this, then it is ſaid, that 
the eldeſt ſiſter ſhall 
chooſe laſt for her part, 
and after every one of 
her ſiſters, &c. 


not to her ifluc, but the next eldeſt ſiſter ſhall have it. U] And here is a diveruty to be abſer- 
ved betweene this caſe of a partition in deed by the act ot the parties, for there the priviledge 
ot election of the eldeſt daughter ſhall not * to her iflue ; and where the law doth give 
the eldeſt any priviledge without her act, there that priviledge thall deſcend. As it there be 
divers coparceners of an advowſon “, and they cannot agree to pretent, the law duth vive 
the firſt preſentment to the eldeſt ; and this priviledge ſhall deſcend to her iflue ; nay her at- 
ſignee ſhall have it, (2) and fo ſhall her huſband, that is tenant by the curteſie, have it alt;). 

Donques il eſt dit Peigne ſoer eflier pluis darreine, &c. By this and the 
Sc. in the end of this Section is implyed, the rule of law is, cujzs off dis- e, alterits oft clecs 
tio. And the reafon of the law is for avoyding of partiality; 


quar. imp. 59. 18, E. 2. ibid. 
176. 5. H. 5. 10. 38. II. 6.9. 
Doct. & Stud. 116. 117. Vid. 
Bratt. 238. 249. 

5. H. 7.8. 34. H. 6. 40. 11. UH. 
4+ 54. 20. E. 3. quar. imp. 63. 
34. E. 3. Ibid. 198. 15. E. 3. 
Dar. Preſentment 11. 

27. E. 3. 20. 21: 21. E. g. 21. 
F. N. B. 32. (Polt. 18. b.) 


( 1þſce etenim leges cupiunt ut jure regautur ) 


[4 


which might apparently follow if the eldeſt might both divide and chooſe (4). 


eth the third partition in deed, 


Sect. 


N auter partition ou allotment 
eſt, ficome ſoient quater parce— 
ners, & apres le partition de les 
terres fait, cheſcun part del terre 


ſoit per ſoy ſolement eſcript en un 


petit eſcrovet, & ſoit covert tout en 
cere en lemaner d un petit pile, iſſint 
que nul poit veier Peſcrovet, & 
donque ſoient les 4 piles de cere 
mis en un bonnet a garder en les 
maines d'un indifferent home, & 


Now follow- 


246. 
ANOTHER partition or allot- 


ment is, as if there be foure 
parceners, and after partition of 
the lands be made, every part of 
the land by itſelfe is written in a 
little ſcrowle, and is covered all 
in waxe in manner of alittle ball, 
ſo as none may fee the ſcrowle, 
and then the 4 balls of waxe are 
put in a hat to bee kept in the 
hands of an indifterent man, and 


then the eldeſt daughter fall Hu 


, 
„ , v2.9 
GINGUES 
- 


(1) The Vc. not in L. & M. or Roh. 

(2) Acc. P. 18. E. Quare Impedit 176. Poſt. 186. b. z. Co. 22 b. 2. Inſt. 365. 2. Ro. Abr. 346. Mltory's Quare Im- 
pedit 145. Three judgès alſo held accordingly Eaſt. 23. Eliz. in Harris & Haigs v. Nichols Cro. EUz. 13. But Anderſon 
chief juſtice doubted, whether a grantee ſhould have the privilege. In Keilw?y there is a cale of 18 Hen. 2. in which io» 
wike chief juſtice is made to give it to the grantee of the eldeſt ſiſter, o where it has been once e>.reted by bertel. But 
he afterwards doubted his own diſtinQion, and ſeemed to incline to the grauter's right generally 3m contquence of neh 
the report concludes thus: Stude bene et que. Keilw. 49. Upon the whole therefore it teems, that tre port is ot dne 
ſettled ; and to determine it properly would require a very careful examination ot the numerous caſes cited by lend Coke 
here and in the ſecond Inſtitute. See . Ann. c. 18,——1 was led into this note by a reference to the Cale from Civ. 
Eliz. in a Coke upon Littleton of the late mr. Beverſham Filmer, and by an opinion of the tame very learned gertiomaon, 26 
which he repreſents the point to be doubtful, and therefore diſſuaded accepting the title to the next preſentation of an eee 
ſon belonging to three ſons as heirs in gavel-kind, unleſs they would alljoin in the grant. The emmence of mr. Luer 4s a 
barriſter, more eſpecially in the conveyancing line, will, I preſume, fully juſtify me tor thus intro ducing his name. Tae oubts 
of a lawyer ſo profound and correci, as he was univerſally allowed to be, will ever claim ttigh relpe-ct; and it is with peculiar 
pleaſure, that 1 take this opportunity of exprefling the veneration with which I hold him in wy 16: mbratce, 

(3) Agreed by lord Ander ſon in the cafe from Cro. Eliz. cited in the preceding note. 

(4) See Hob. 107. where the doctrine is cited with approbation, 


Lib. 3. 


donques leigne file primerment met- 


tra ſa maine en le bonnet, quel 


prendra un pile de cere oveſque 
le ſerovet deins meſme le pile pur ſa 
part, & dongues le ſecond foer met- 
tra ſa maine en le bonnet & pren- 
dra un auter, le tierce ſoer le 3 
file, & le 4 ſoer le 4 pile, Sc. & en 
ceo cas covient cheſcun de eux 
luy tener a ſa chance & allotment. 


Of Parceners. 


put herhandinto the hat, andtake 
a ball of waxe with the ſcrowle 
within the ſame ball for her part, 
and then the ſecond ſiſter ſhall 
put her handinto the hat and take 
another, the 3 ſiſter the 3 ball, & 
the 4 fiſter the 4 ball, &c. and 
in this caſe every one of them 
ought to ſtand to their chance 
and allotment. 


bot ment. Of this partition by lots ancient authors * write, that in that caſe coparce- 


ners fortunam faciunt judicent. 


And Littleton here tearmeth it chance ; for in the end 


of this ſection he taith, that in this caſe every of them ought to hold her ſelfe to her 
chance; and of this kinde of diviſion you ſhall read in holy ſeripture, where it is ſayd, ded: 


vobis poſſeſſionem quam dividetis ſorte. 


The c. in the end of this ſection implyeth, that if there be more coparceners there muſt 
be more balls according to the number of the parceners. 


Sect. 247 ; 


7 TEM un auter 

partition ul y ad. 
Sicame font quater 
parceners, & ils ne 
voilent agreer a par- 
bilion d'eftre fait en- 
ter eux, donque Fun 
fait aver brief de par- 
titione facienda en- 
vers les auters trois; 
ou deux d'eux poient 
aver brief de partiti- 
one facienda envers 
les auters deux, on 
trois de cus poyent 
aver brief de partitio- 
ne facienda envers le 


SeCt. 247: 


ALSO there is ano- 

ther partition. 
As if there bee foure 
parceners, and they 
will not agree to a 
partition to bee made 
betweene them, then 
the one may have a 
writ of partitione fa- 
ciendd againſt the o- 
ther three, or two of 
them may have a writ 
of partitione faciendd 
againſt the other two, 
or three of them may 
have a writ of parti- 
tione faciendd againſt 


ERE ſolloweth the 

fourth partition in deed. 
Littleton having ſpoken of vo- 
luntary partitions, or partt- 
tions by conſent; now he 
ſpeakes of a partition by the 
compulſary means ot law 
where no partition can be had 
by conſent, Now of what 
inheritance partition may be 
made by the writ ot partitions 
facienda may partly appeare 
by that which hath beene ſayd. 
Moreover it is to bee obſerv- 
ed, that the words of the writ de 
partitione facienda be, * guod 
cum eadem A & B inſimul & 
pro i ndiviſo teneant tres acras 
terra cum pertinen', &. And 
note that this word (zenet) (1) 
in a writ doth alwayes imply a 
tenant of a freehold. And 
therefore g] it one coparce- 
ner maketh a leaſe for yeares, 


guart, a lour election. 
election. 


the fourth, at their 


yet a writ of partition doth 
lie (2). But it one or both 
make a leaſe for lite, a writ 


o partition doth not lye betweene them; becauſe ron inſimul & pro indiviſo tenent, they 
dc not hold the treehold together, and the writ of partition muſt be againſt the tenant of 
the treehold, [4] It one coparcener diffeiſe another, during this diflettin a writ of partition 
doth not lic betweene them; tor that non tenent in/imul & pro indiviſo. 

But there be other partitions in deed then here have beene mentioned, [i] For a parti- 
ton mule between wo coparceners, that the one ſhall have and occupy the land from Eafter 


anti the tirft of Auguit only in ſeveralty by himſelte, and that the other ſhall have and oc- 
land from the firſt of Auguſt untill the feaſt of Eafter yearely to them and their 
heir, Us is a good partition (3). Allo it two coparceners have two mannors by deſcent, 
and 


* 
. . . © 3 
Tüpi INE 


(1) Se the various applications of the verb z-»-t explained ant. fol. 1. a. & b. 
(2) So too execution of dower is not prevented by a leaſe for years ſubſiſting at the huſband's death. Ant. 32. a. How leſſee 

for years is affected by fuch a partition, is before explained by lord Coke in fol. 46: a. 
(2) Sec the cate of 4 »-aveaZic fee imple, Gated aut. fol. 4. 2. 


4 R 


167 


* Fleta lib, g. ca. g. Bracton lib. 
2. 75. Britton cap. 72. 


Vide Numbers ca. 26. verſe 34. 


55+ & ca. 33. ver. g4. of divinon 
by lots. 


93 E. 3. 47. 48. 


[g] 21. E. 3. 37. F. N. B. 62. g. 
28. H. 6. 2. 11. H. 4. 3. 4 H. 7. 
10. b. (Poſt. 176. b.) 


[4] 4- H. 7. 9. 11. Aſſ. 23 (Poſt, 
167. b. 187. a.) 


] Temps E. 1. partition 21. F. 
„B. 62. I. (J. Co. 3.) 


— — 


Lib. 3. Cap. I. Of Parceners. Sect. 248. 


and they mate partition, that the one ſhall have the one manor for one yeare, and the other 
the other manor for this yeare, and fo alternis vicibus to them and their heires, this is a good 
partition. The ſame law is, if the partition be made in forme atorcſaid, for two or more 
yeares, and cach coparcencr have an eſtate of inheritance, and no chattell, albeit either of 
them alternis vicibus have the occupation but for a certaine terme of yeares, 

Of partitions in law, ſome be by act in law without judgement, and tome be by judgement, 
and not in a writ de partitione faciendd, And of theſe in order. 


LJ 36. H. 6. 7. (Poſt. 192. a.) DLL] If there be lord, three coparceners meſnes, and tenant, and one coparcener purchaſe 


the tenancy, this is not onely a partition of the meſnalty, being extinct tor a third part, but 
a diviſion of the ſeigniory paramount, for now he muit make ſeverall avowries (1). 


LI 27. H. 6. 8. 43. E. 3. 1. LI] If one coparcener make a teoffement in tee of her part, this is a ſeverance of the co- 
PO and ſeverall writs of præcipe ſhall lie agaiait the other coparcener and the teot- 
ce (2). 

[m] 17: E. 3. 14: 15- Lu] If two coparceners be, and each of them taketh huſband and have iſſue, the wives 


die, the coparcenary is divided, and here is a partition in law. 
[n] 12. E. 3. Judgm. 162. 7. Af, 5 If two coparceners be, and one diflerfe the other, and the difleiſee bringeth an aſſiſe, 
10. 7. E. g. 49, 10. Aff. 17. 12. and recover, it hath beene ſaid, that ſhe ſhall have judgement to hold her moity in ſeve— 
All. 5. 17. 10. K * ns 4 ralty, And this ſeemeth (ſay they) verie ancient, and thereupon vouch Bradon, * fires 
= A + E. 3 18. * _ Ti I Fuerit communis locum habere poterit communi divideudo f unt, And[ »] to (fay they) it the 
45-7. H. 6. 4. 3- E. 4. 10. one COPArcener recover azainſt another in a nuper obiit, of a rarionoh't parte, the judgement 
* Brat. lib. 4. fo. 216. b ſhall be, that the demandant ſhall recover and hold in feveralty., But Britton is to the con— 
[9] 3- E. 3. 48. a1. R. 2. tit. trary; for he ſaith, * er aſcun des parcencrs ſoit enget ou dift rhe de la ſiiſin per ſes auters pare 
Rn kak E. ceners, un, ou pluſors, al difſeiſee viendra aſiiſe per ſeverall pleint ſur les parconers & YeCOTera, mes 


* Britton fol. 1 12. 8. nemy a tener en ſeveraltie, mes en common ſolongue ceo que avant te jift, Te [p] And this ſcem- 
[þ] 6. Co. 12. & 13. Morrice's eth reaſonable ; tor he muſt have his judgement according to his plant, and that was of a 
cale accorde. (Polt. 187.a.) moitie, and not of any thing in ſeveraltie, and the ſherife cannot have any warrant to make 

any partition in ſeveralty or by metes and bounds, p 


Sect. 248. 


Bract. fo. 66. &c. Brit. 71. &c. OTE the firft judęement . 4 1 - 
Brit. ca, 72. Fleta lib, 3. ca. g. ny" hats. + T. quan! judg ND when judge- 


in a writ ot partition ; 
whereot Littleton * ſpeak- ment ſera done ment thall be given 
eth, is, quad u 8 in- ſur tiel brief, le judg- upon this writ, the 
ter partes pretiliatas de teue— X : - : 

Racy ment ſerra tiel; que judgment ſhall be 
mentis prediflis, cum perti- A Ne 8 SE 
nentiis, after which judge- partition ſerra fait thus; that partition 
_ K.:4 -N enter les parties, & ſhall be made betweene 

Cs - a 7 . . . 

ck ſhall be awarded to the que le vicount en the parties, and thatthe 
therite, quod afſumptis te- ſon proper perſon a- ſherife in his proper 
cum 12 liberis & legalibus ho- ] lo my £2 ſon hall | 
minibus decyiceneto tho, per gu, era les Ze) Ack PETION mall go to tne 
rei veritas melius [cir poterit, feuements, &c. & que lands and tenements, 
in propria perjoud tra accedas il per le ſcrement de &c. & that he by the 
ad tenementa proedifta cum per- 4 

tinentibus, & ibidem per corum x18 loyals homes de oath of 12 lawful men 
Sfacramentum, in praſentia par- ſon baylitvicte Ac, fer- of his bailiwicke, &c. 
tium (3) prediflarum fer te "6" , Toe 
preemuniendarum fi intereſſe a- 7@ partition enter ſhall make partition 
luerint, predifta tOnementa cum les parties, S que between the parties 9 


rti tib * facr [ . 
ö ag 2 um, Jun part de meſiues & that one part of the 


prediflorum, habito reſpectu ad les terres & tene- lands &teneincnts {hall 
ve OE —_—_— mn ments ſopyent alſignes be aſſigned to the plain- 
(4 e 1 arriri C&S . : . * . 
divid', & * partem partium al plaint tf oua Pun des tif Or to one of the plain— 
—_ 4 3 plamtifs, et un auter tits, & another part to 
11s laſt Se. in this N 8 

is eviden rn. % part à un auter par- another parcener, &c. 
Ockam ca. quid fit liber jud ic ia- y 5 e e 6 4 FR e 
rind. (a) SE 50-6. 40-5. Judgement. qui cener, Sc. nut fi- not making mention in 
Aſſ. 35. 49+ L. 3- 2. Regiit. F. N. „ 
B. 16. | | J 


* & 


(1) But according to Bro. Nouv. Caſ. 108. the lord ſhould have notice of the partition, 

(2) Acc. ant. 67. b. poſt. 175. a. 195. a. But this ſort of partition is nor a partition in the ſenſe in which Littleton wills of 
partitions, nor iu the common ſenſe of the word. He means a diviſion of rhe land itfeif; whereas what lin Coke ! 
a partition is a mere ſeverance of the unity of title, which operates, as Litt)cton afterwards ttates, by making 2 tende; ct Come 
mon. See ſect. zog. 1 a 

(3) Theſe words enjoining the partition to be made in the preſence of the partirs ſew, that the proceedins batte the ſhetit 
is quite open. So too as it ſeems ſhould be the execution of a cht of partitiou itſued by chincere od renter” of equity, 
ſuch commiſſion being in nature of a writ at common law for the like purpoſe. But Lunderſtand, that there have been nitalces 
of treating the commiſſion of partition as a %% proceeding, and that on that idea it has been ſometimes the practice to annex an 
oath of ſecrecy to the commiſſion. This practice, I preſume, has grown from not attending to the difference bete commuliibvns 
to divide lands and commiſſions to examine witneſles merely. In the latter fort of commiſſion an oat! 19 kev 
ſecret is expreſsly required by an order of chancery of the gth of February 1721; and exclufively of the ord er the procecdin® 
implies ſecrecy, the depoſitions being ever kept cloſe under ſeal, till leave is obtained to divulge them by the palin of fun- 
cation. But neither the language nor ſpirit of this order is applicable to commiſſions of partition, Which ke the wilt of 114: - 
tition ought to be operly executed, , 

(4) See Dialog. de Scaccar, lib, 1. cap. 16. which has the ſame title. 


© ks 8 63 
lie Gepolit aas 


Lib. 3. Of Parceners. Sect. 248, 168 


fant mention en le judge- the judgement of the cium of ggf juris diftur, fo 


. ; r el called, becauic fo long as it 
ment de l eigne ſoer pluis eldeſt ſiſter more than gz 9 


ge de put ne. ü of the youngeſt. cipitur (1) and cannot be con- 
tradicted. And thereupon antiquitie called that excellent booke in the exchequer, Domeſday, 
Dies judicii. Sicut enim diſtricti & terribilis examinis illa noviſſima ſententia nulla tergiverſationis 
arte walet cludi, &c. fic ſententia ejuſdem libri inficiari non poteft, wel impun? declinari ; ob hor 
nos cundem librum judiciarium nominamus, Sc. quod ab eo ya a prœdicto judicio non licet ulld 
ratione diſcedere. By Littleton it appeazeth, that the formes of judgements, pleas, and other 
legall proceedings, doe conduce much to the right underſtanding of the law and of the reaſon 
thereof; as here 1,z7tleton rightly collecteth upon the forme of the judgement, that the ſherife 
ſhall deliver to them ſuch parts as he thinkes good, and that the eldeſt coparcener ſhall have 
no election when partition is made by the ſherite. And it is to bee obſerved, that there bee 
two judgements in a writ of partition. Of the former Littleton ſpeaketh in this place. 
And when partition 1s made by the oath of twelve men, and aſſignement and allotment 
thereof, and ſo returned by the ſheriſe, then the latter judgment is, 1d confideratum eft, quod 
artitio er firma & Hab lis iuuperpetuum tencatur, and this is the principall judgement, 
L And of the other, before this be given, no writ of error doth lie. (2) [4] 11. Co. 40. Hill. 39. Eliz, 


"Fee ; : 8 Rot. 327. in Ranke le Koy inter 
Shireve is a word compounded of two Saxon words, ,. ſhire, and reve. Shire, An. 8 de War & 12 Seig- 


ſutrapia, or comitatus, commeth of the Saxon verbe am, 7. partiri, tor that the whole nior Berkley. (Tottete. 52. 
realme is parted and divided into ſlüres; and reve is præfectus, or præpoſitus; ſo as ſhireve Ant. 5% 4. 109. b. 
is the reve of the ſhure, proefettus ſatrapie, provincie, or comitatus. And he is called pric- 
fe4nus, becauſe he is the chiefe officer to the king within the ſhire; for the words of his patent 
be, commiſſimus ahi, enflodiam comitatiis noftri de Sc. And he hath a threefold cuſtodie, 
triplicem cuſtodiam, Viz. Firſt, eite juftitie ; for no ſuit begins, and no proceſle is ſerved 
but by the therite. Alſo he is to returne indifferent juries for the triall of mens lives, liber- 
ties, lands, goods, &c, Secondly, v7 e les; hee is, after long ſuits and chargeable, to 
make execution, which is the liſe and fruit of the law. "Thirdly, wit republic; be is prin- 
Cpalis conſorvator facts within the countie, (3) which is the lite of the common wealth, <2 
"= Blica pas 
He is called before ef. 234. o//count, in Latyne, icecomer, 7. ice comit!s, that is, in ſtead Vide the ſecond part of the In- 
of the earle of that countie, who in antient time had the regiment of the countie under the ſtitutes. W. 1 C. 10. 
king. For it is ſaid in the Mirror, “ that it appeareth by the ordinance of antient kings „ Alirror cap. 1. fee. 3; 
be tore the conqueſt, that the earles of the counties had the cuitodie or gard of the countics, 
#nd when the carles left their cuſtodies or gards, then was the cuſtodie of counties committed 
to viicounts, who theretore (as it hath beene fayd) are called w:zicecomitess And Oda cap. Ockam cap, Quid Centur. &c. 
quid centurias Er. porro wicecomes dlicitur, quod wicem comitis ſuppleat. 
Marc ulphus faith, this office is mud6iciaria dignitas; LLampridins, that it is He du Forteſcue cap, 24. 12. R. 2. cap. 
tatiss Forteſcne faith, quod wicecomes eft nobilis officiarins, And tee there, and obterve well 
his honourable and ſolemne election and creation at this day. Butto confirme all that hath 
becne ſaid touching this point, and to conclude the fame, among the lawes of Ed:var the 
confeſſor (4) I finde it thus recorded. Yum quod mods wocatur comitatus olim apud Britoues Lambeit fol. 129. 123 
temporibis Romanorum in reg i/to Britaunice wocabatur conſulatus, & qui modo vocantur Viceon!» 
tes tunc temporis vice-conſules vocabantur ; ille wer dicebatur 1 qui conſule abſente iffirs 
ices ſupplebat in jrre WG in foro. (5) Herein many things are worthy of obſervation, Firſt, for 
the antiquity of counties, Secondly, that which wee called comtratro, the Romances 
more latincly called con/elatum. Thirdly, whom the Saxons afterwards called (as hath 
beene ſaid) He or care, the Romanes called conſe:l, Fourthly, that the ſlierife was de- 
puty of the conſull or earle ; and therefore the Romances called him «1icrconfid, as we at this 
day call him <cecomes, Fiftly, that the ſherife in the Romanes time, and betore, was a mi- 
nitter to the king's courts of law & juſtice, and had then a court of his owne, which was 
the county court, then called curia conſilatrs, as appeareth by theſe words, , ices ſuf- 
plebat in jure et in foro. Sixtly, that this realme was divided into ſhires and counties, and Car. Polichro: Huntingdon: 
thoſe ſires into cities, burroughes, and townes, by the Brittaines : ſo that king Afred's bold mer leres Malmucai. 
diviſion of hires and counties was but a renovation or more exact deſcription of the ſame. (6) Hour 1% 2. 
Lafily, the conſequence that will follow upon theſe things being ſo ancient, (as in the time | 
of, and before the Romanes) the ſtudious reader will eafily collect. And atterwards, fo/. 
135, amongſt the lawes of the ſame king it appeareth, that thoſe whom the Sazons ſome- 
times called (and now we call) ældermen, or eorles, the Romanes called ſexatores, et fimiliter 
olim apud Britones temporibus Romanorum in regno iſto Britannice wocabantur ſenatores, qui 
poftea terporibus Saxonum wocabantur alderman, non propter em, fed propter Sapientiam 


& digniraten, cd guidam adoleſcentes tut, juriſperiti tamen & ſuper hoc eaperti. (7) 


—- 


e 


(1) See ſame explanation of jim, ant. 39. a. : ; 

(20 The difference between an mnterlocutory judgment or 2ward and a fira! principal or plenary judymen! 8 here pointed at; 
as to which fee MNetcalfe's caſe 11. Co. 33. both queſtions in it depending on the diſtinction. See alf Office of Excc. ed. 1676, 
chap. 1-. P. 2-9. How the ch and can laws diſtinguiſhed between interlocutory and definitive lentences, elpectally in puint 
of appeal, and betucen ſentences merely interlocutory and interlocutory ſentences bawing the HI of deſinitive, may be collected 
in ſome degree hy conſulting Voet. ad Dig. lib. 42. tit. 1. ſ. 4. Perez. in Cod. lib. 7. tit. 62. Wood's Civ. L. 8vo ed. 379. and 
Gild. Chanc. c. 15. As to the difference between interlocutory and final decrees or orders in gur Courts of equity, lee Pract. 
Reg. in Chance. 122. ard 183. and Noſle 2. Foot in Dom. Proc. 12. March 1239. On the fame ſuhje ct in our eccletiaiticalcourts, 
fee 1. Gugz 4. Ord. and Conſett's Pratt. of Spirit. Co. zd edit. 229. to 249. Theſe references may aſſiſt inquiry; but a far more 
exten mation will he neceſſary, before the diſtinctions can be well aſcertained, and the uſe of them in point of appeal 
cencluſtan or otherwiſe be fully underſtood, % : 

(2) Sce Lamb. Juſt. ed. of 1602. P. 12. 13. and 2. Inft. 174. in both of which books the coroner 3s ſo ſtileq. 

(J) Concerning the difpute about the authenticity of theſe laws, ſce notes 3. & 4. ant. 68. b. to which add. Preface to 8. Co. 
Rep. 1. Tyrr. Hiſt. b. 6. p. 193. thid. v. 2. p. 62. Brad. Introd. to Eng. Hilt. 260, and a note by the late biſhop of St. David, 
dr. Squire, in his book on the Anglo Saxon Gov. in Engl. ed. of 1753, P. 219. Mr. Selden's opinion of theſe laws was, 
that © asthe ordinary copies are, and as they ſpeak in the publiſhed volume of Saxon laws, they are not without many nuxtures 
« of fornewhat later tranſcribers.”” Seld. on Tithes, ed. 1618. p. 225. A like temperate caution concerning theſe laws is inter- 
poiſed by fir Henry Spelman and mr. Somner. Spelm. Glofl. zd ed. 67. Reliq. Spelm. 61. Somn. on Gavelk. 101. But dr. Brady 
ien content with this ; for, moved by that exceſs of party-ſpirit, which is ſo deſtructive of truth and fo much tarniſhes his learn» 
ed writings on the Engliſh hiſtory, he indifcriminately and paſſionately rejects the whole body of theſe laws. His words in one place 
are az follow. * The factious biſhops and churchmen and the ſeditious and diffolute barons made a noiſe for king Edward 3 
© laws, But what they were it is now a hard matter to know. Thoſe, put forth under his name with mr. Lambard's Saxon 


*« laws, Were none of his. They are incoherent farce and mixture, and a heap of nonſenſe, put together by ſome gn 
hop 


Lib. 3. Cap. 1. Of Parceners. Sect. 249. 


De fon Bayliwwicke. Tt appeareth before, that the enqueſt muſt be de wicixets of 
the place where the lands doe lie, and not generatly de balive ind, By this it appeareth, that 
the therite is bal/vn;, and his county called balira ; and therefore it is good to be feene what 
balions orig matly bgmticd, and whereot it is derived. 

Ftet. Hh. 9. cap. 67. (Cro. Jam. Baylife (1) is French word and lignities an officer concerning the adminiſtration of juſtice 


178. Plowd. 28. b. 1. Ro. Abr. of a certuine province; and hecaute a ſherite hath an oftice concerning the adminiſtration of 
339) juſtice within his county or bailiwicke, therefore he calleth his county Sali va jua. For ex- 
Bratt. lib. 3. tract. 2. cap. 33. A 


umple, when he cannot find the defendant, &c. he returacth, n oft inventus in baliad med, 
I have beard great queſtion made, what the truc expoſition ot this word balivus is. In the 
Bratt. Ii. 3. 136. b. Brit. fo. 56. ſtatute of Magna Charta cap. 28. the letter of that ſtatute is, l=, balivus de cartero fouat 
Het. li. 5. ca. 63. (10. Co. 10g. aliquem ad legem manififtam nec ad jrramentu4m fimplici loguela ſua fine tef/ibus fidelibus ad hoc in- 
Toll 198. 2.) dubtiss And lome have ſaid, that Jallaus in this flatute ignifieth any judge; for the law 
muſt be waged and made betore the judge. And this ſtatute (ſay they) extends to the courts 
ot common pleas, king*s bench, &. tor they mutt bring with them es tees, Bos and jo 
hath beene the uſage to this day. 
But I have peruted a very ancient and learned reading upon this ſtatute ; and the reader 
taketh it, that, at the common law betore this ſtatute, he, that would make his law in any 
| court ot record, mitt bring with him fdeles tees. And this opinion herein is warranted 
Cre. li. 1. ca. g. by Glanvil, who wrote in the reigne of Henry the fecond, But the reader holdeth, that in 
the courts which were not of record, (2) as the county court, the hundred court, the court 
baron, &c. there the defendant without any fwrhkiull wtnefles might before this ſtat, have 
made his law, for remedy whereot this act was made; and therefore (faith he) the ſtatate 
. H. 4. 4- (Cro. Jan 851. extendeth to the judges of ſuch courts as are not of record, In 10. II. 4. it is holden, that 
584.) if a lord, that hat! a franchiſe in a leet, doth not enquire of things enquirable, and puniſh 
them, the ſherite thall enquire in his turne, ef / le icount ne faire en fon torne, le baylie le 
roy enquirer? quant il evict, ou anterment fir inquiſe per juſtice en eire, where baylie le 
* Mir. ca. g. ſet. 2. Vi. Brat, roy is underſtood ice Ii roy, And in the Miror“ it is holden, that the ſtatute doth ex- 
ſv. 409. Flet. li. 2. ca. Cg. 36. tend to everic jultice, miniſter of the king, fteward, &c. and all comprehended under this 
: word hayljt. 

The chicfe magitrates in divers antient corporations are called baylifs, as in Ipſwich, 
Yarmouth, Colcheſter, &. And bay/'fs in French is diacctes, nomarcha, in Engliſh, a 

bailife or governor, But of this thus much ſhall iulſice, 


nu. 3. Idem lib. 3. 10. 221. b. 


Sect. 249. 


nr SOUTH fon V de la partition AND of the partition 
1 7 „Kc. Fict „A. Ys . . . . 

| : feale, Ec. que le vicount ad which the ſherife 

Note, the partition, / ut fait il ferra notice hath ſo made, he thall 

made and delivered by on, « . . WE 

the ſherife and jurors, 4s Juſtices (3) ſouth ſon give notice to the juſti- 


ought to bee returned ſeale & les ſeales de ces under his ſeale, and 
into the court under * 


the ſcale of the the. CPeſeun de les 12, Ec. the ſeales of everie of the 
rife, and the ſcales of Et rſ/int en ces caſe pores 12, &c. And ſo in this 
= mo nor 5 07 deier, gue leigneſoer n a- Caſe you may ſee, that the 
diciall writ of ooh vera my la primer elec- eldeſt ſiſter ſnal not have 


tion, which doth com- tin, (4) mes le Q) Count the firſt election, but the 
mand the ſherite to 


make partition, are, Jy aſſignera ſa part ſherite ſhall atiigne to 
aſſumptis tecum 12, que el avera, &c. Et her her part which ſhee 


Tc, (ſo as the . . . 

8 poder poit etre que le vicount ſhal have, &c. And it may 

nem inde, Se. cir” ſa- doit affigner primer- be that the ſheriſe will 

2 . J = ** & a Wy 

7% Juftictarits, Go ment un part a le plus aſſigne firſt one part to 

Seb figillo tuo, & Hg. A of aa þ . AW 

lis corum per quorum prtſne, c. & darreine- the youngeſt, &c. and laſh 

Sacramentun partitio> ment d Peigie, Se. to the eldeſt, &c. 

aem illam fecerts, Oc. . 

And this is the reaſon, wherefore in this caſe the partition, which they make upon oath, ought 

to be returned under their ſcales: & the reatoa of that i tor the more firengthuing ot the par- 
tion 


of ma nors. 
(2) Concerning the diſtinction of courts of record, ſee ant. 117. b. 
(3) In L. & Ml. and in Roh. there is an Cc. here. 
(4) An exe. herein L. & M. aud in Roh. 


* b:thop monk or clerk many years aſtcr his death to ſerve the ends and deligus of the preſent times.“ General Pref. to 
Brad. Eng. Hiſt. xxx. See further Wright. Ten. 6+. note (i). 

() The paſſage here cited from the laws of Edward the Confeſſor ſeems rather a remark by the copier or tranſlator of the 
law, than a part of the law itſelf ; and perhaps it is on this account, that Lambard diſtinguithes this paſſage in the printing by 
an Halit letter. But whether the paſſage is to be deemed part of the law or not, the compariſon it draws, of the Roman de- 
nominations of their territorial government and officers in Britain with thoſe of the Saxons, ſeems to me quite imaginary. At 
leaſt Jam not able to find any trace of authority to prove ſuch an uſe or application of the words ** conſulatus conſul aud vice- 
conſil'? amongſt the Romans whillt Britain was a part or their empire, as this extract ſuppoſes. 

6) This agrees with the idea of fir John Spelman in his life of Alfred, and of mr. St. Amand in his Eſſay on the Legiſlative 
Power of England. Dr. Stuart in his Hiſtorical Differtation on the Engliih Conſtitution makes ſome additional remarks in 
ſupport of the ſame opinion. See 2d ed. of this latter book, 250. 

(7) The remark above in note 5. on the former extract trom Lambard's Anglo-Saxon Laws equally applies to this ſecond 
one. As to the origin and office of ſheriffs, ſee further Preface to 3. Co. Rep. Dav. Rep. 69. Dalt. on Sher. Spelm. GiofT. 
vocibus comites comitatus & wicecomes, Seld. tit. Hon. ed. 1631. p. 627. 2. Henry's Hiit. Gr. Brit. 242. a note by lord Forteſcue 
in his auceſtor's book on abſolute and limited monarchy, 112. and Stuart's Hith. Diflert, on Engl. Cunſt, ad ed. 241. 


(1) See ant. 61. b. at the bottom. The additional references in the margin on the fide of the word bailiff relate to baff. 


Lib. 3. 


Of Parceners. Sect. 250,251,245 2. 


tition by the 12, and that the ſherife ſhould not returne what partition he would, Now 
after all this, this (Sc.) . 12, Sc. doth imply, that the principall judgement upon the par- 


J Fog 


tition 10 returned 18, 1 confideratum e/t per Curiam quod partitio firma 21 flabilis ine pet um 
geneatur. (1) The latter two (Wo) arc evident, (2) 


ET mta, que par- 

tition per a- 
greement perenter Far- 
ceners poit eſire fait 
per la ley enter ceux, 
auxibien per parol 
ſans ait, come per 


Jait. 


Sect. 250, 


A ND note, that par- 

tition by agree- 
ment betweene par- 
ceners may bee made 
by law betweene 
them, as well by pa- 
roll without deed, as 


by deed. (3) 


E RE. it appeareth, 
that [y] not onely lands 
and other things that may 


paſle by livery without 
deed, but things alſo that 
do lic in grant, as rents 


commons adrowſons and the 
like that cannot paſſe by 
grant without deed, whether 
they bee in one county or in 
ſeverall counties, may be 


parted and divided by paroll 


169 


Lib. 11. fol. 40. in Metcalle's 
calc. 


4- 9- 10. 9. E. 4. 38. 
3- 9. 11. 4. partition 
» 4- 36. 


Dy. 450. b. Poſt 187. a. 198. b.) 


— 


without deed. [5] But a partition betweene joyntenants is not good without deed, albeit [e Vide fett. 290. g. II. 4. 1. 
it be of lands, and that they be compellable to make partition by the ſtatures of 31. H. 8. 9 H. 6. 25. 28. H. 6. 3 2 
. cauſe the Tas ches d Gro? - 4. 9. 10. 47. E. 3. 28. 47. All. 
cap. 10. and 32. H. 8. cap. 32. becauſe they muſt purſue that act by writ de partitione faci- 5 4 H. & 1; 45: E. 9. 46 30. 
cu; and a partition betweene joyntenants without writ remaines at the common law which A. B. Ih, 4. fo. 73 U. 6. 4 12. 
could not bee done by paroll. And fo it is and tor the ſame reafon of tenants in common. 19. ». H. 7. 5. Dier 18. El. 338. 
But it two tenants in common be, and they make partition by paroll, and execute the fame 31. 1 8. Dicr 46. 2. Elis. Pier 
in ſeveralty by livery, this is good, and ſufficient in law. And therefore where bookes ſay, 179. 28: fl. 2 Nee 19. 
that joyntenants made partition without deed, it muſt be intended of tenants in common and pany go: bo . * 
executed by liveric. F "PU * 333. a. 2. Inſt. 103. 
Nota, berweene ſoyntenants there is a twofold privity, . in eſtate and in poſſeſſion : be- 
tweene tenants in common, there is privity onely in poſſeſſion, and not in eltate : but par- 
ceners have a threctold privity, v/z. in eſtate, in perion, and in poſicfſion, 


Sect. 261, & 252, 


JTEM // deux ALSO if two meſes PE R pars. wan, 
meaſes diſcendont deſcend to two Here [7] a rent may be (]8. E. 3. 16. 23. AM. p. 1. 21. 
a: es k d h granted tor owelty of parti- F. 3. 38. 11. UI. 4. br. 45 E. 
a deux parceners, parceners, and the one ton without (4) dced, even vs 4: 51+ 4. 11. 6. 14: 21 H. b. 11. 


lun meaſe vault 


meaſe is worth twen- 


a rent in caic oft a leaf» for 


1. Mar, Diet yi. 


*11; yeares, for life, or a gift in 

per an 205. Lau- ty ſhillingsper annum, taile, may bee reſerved, with- 

Ter forſque 10 5. and the other but ten out deed ; and ſo may a rent 
per an, en cet cas ſhillings perannum, in be aſh,,ned to a woman out of (Ant. 34. b. 

gy N 0 D "op the land, whereot ſhee is dow- 

partition pot Are this caſe partition may able, &c. without deed. But 


albeit an exchange for lands 
in the fame county may 
be without deed ; yet a rent 
granted tor cgality (6) of 
the ſame exchange cannot be 
without devil, And rhe cauſe 
of the arfiorence is apparent; 
for coparcencrs are in by de- 
ent, nd compellable to make 


Partition. 
Le Se. 


bee made betweene 
them in this manner ; 
to wit, the one parce- 
ner to have the one 
meaſe, and the othe 

parcener the other 
meale; and ſhe which 
hath the mcaſe worth 


fait enter eux en tiel 
forme; ceſlaſcavorr, 
gue un parcener aVe- 
ra Pun meaſs, & que 
lauter parcener avera 
lauter meaſe ; & ce- 
iuy que avera le meaſe 
que eft de value de 


(Mo. 29.) 


rent, 


205. & ſes heires paye- 20thillings per annum The. fame law is of 
©. common of eſtovers, or 

ront un annual rent and her heires ſlial pay , cue, or a common 
of 


(1) See acc. ant. 16?. a. 

(2) Here 1 ſhall ſubjoin to Littleton's explanation of the different modes of expreſs partition the fullon ing notices 
for the aid of ſtudents. I. Since L:ittlcton's time a Hatute has been made for newly rezalatmg the proveriings on A 
writ of partition, with a view to render them lets dilatory and more effeftual ; and this ſtatute equitly extends to parceners 
Join-tenants and tenants in common. See 8. & 9. W. & NI. c. 31, What the form of proceeding vnder the writ of partition 
was before, is explained in Flt. lib. 5. c. 9. Bratt. lib. 2. c. 33. Brit. c. 71. 72. 73. and Booth on Real Actions 244+ II. Par- 
tition by releaſe between co-parceners, which I do not oblerve to be noticed by Littleton or Coke, is mentioned in 2, Fulbeck's 
Paral. fol. 57. b. III. There is a partition by judgment exclulive of that on the part/tione faciindls. An inftince of It is Dated in 
6. Co. 12. b. IV. Littleton hereafter adds to the forms of partition explained by him m this caapter, one other torm ; namely, 
partition by throwing into hotchpot, which is the ſubje't of fect. 266, V. Befidcs the writ of pirtition mentioned by Littleton 
there was another alſo iſſuing out of chancery, which vas called a writ of livery and partition, It applicd, where laud holden of 
the king in cap/te deſcended to two or more as co-parceners, in Which cafe they could ndt have livery of the'r land from the 
crown without a partition, the reaſon of which is explained in Staundf. Prerog. 24. b. 81. b. The various forms of this writ of 
partition may be ſeen by conſulting F. N. B. 256. F. 259. C. 261. B. C. and Reg. Oi. 216, 317, It diftcred from the common 
writ de par titione faciends in almoſt every reſpect. That was directed to the (Nerift, 7415 to the eſcheator: /t was returnable 
in the common pleas, tis in chancery : that was executed with a jury, tis witkout ; at was given ivr the benefit of the 
party ſuing it, 74/5 grew out of a policy to increaſe the number of the king's tenants 7/2 capite tor his advintaye :; the partition in 
that was contirmed by a judgment of the court on return of the writ, the partition in 7424 had no ſuch tolemnity added to it: 
and laſtly the partition on 7447 was conclulive on the parties though infants and all claiming under them, but the paitition on 71 
was open to ſubſequent inquiry and if unequal avoidable by /eire facias in chancery or a prriitione facienda at common law. Sce 
Staund?f. Prerog. and Firzh. N. B. in the places before cited and paſt. 171. 2. & b. Sce further on the force of ſuch partition 
in chaucery 29. All. pl. 3. Bro, Ahr. juriſdiction 114. partitten pl. 10. But this fpecies of partition wiler the writ of Jivery is 
no longer in torce : for it was a mere incident to hvery ; and livery being taken away by the 12. Cha. 2. c. 24 as one of tic 
great grievances from tenure in capite, all writs of livery of courſe are, as a very learned writer bas torcibly exprefied it, wo 
Fatu diſperſed. See mr. ferjeaut Wynne's Obſcrvat. on F. N. B. in his Micellary Gt Law Tracts p. 51. VI. Another kind of 
partition in chancery unnoticed by Littleton was, where two perſons ſuccerded as co-parcenary heirs to land hokden of the 
king ix capite and one of them being within age Was in ward to * 3 for then the king's committee of the infant —— 
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Lib. 3. Cap. I. Of Parceners. Sect. 252, 254. 


of paſture, &c. or a way OS 
granted upon the partition by de v ſſuant bors a yeerely rent of five 


the one Coparcener to the o- de meſme le meaſe a ſhillings iſſuing out 
ther. All which and the like, /auter parcener S a of the lame meaſe to 


ulbeit they lie in grant, yet : 
apo hd pardon may hey es heires a touts the other parcener 


be granted without deed. faurs, pur ceo que and to her hcires for 
Iſſuant hors de cheſcun de eux auroit ever, becauſe each of 
mefſme le meaſe, Ve. owelty en value. them ſhould have e- 
i. Marie Dyer gi. [x] For it it be granted out o alitv in v 
hs other lands then deſcended quality in value. 


to the coparceners, then there 
[-] 29. AI. 23. 29. E. 3.9. b. muſt be a decd. [z] But it 
PL. Com. 24. wre Fer: » rencerai- W &} 
om. 34 the rent be granted general Sect. 25 4. 
ly (out of no land in certaine) 
lor owelty of partition, pro 


reſiduo terra, it ſhall bee in- . I 7 5 
Poſt. 232. b.) tended out of the purpartie of T iel partici AN D ſuch Partition 
her that granteth it. on fait per pa- made by paroll 
a1. II. 7. 14. 29. AT. g. [a] It there be three co- | e: is o ; 
vn. FE, 2. 9. b, (5. Co. 8. f. patceners, and they make rol eſt aſſets bone; & is good enough; and 


1 b 3: Co. 22. b. partition, and one of them eſe le parcener, que that parcener, who 


grant twenty ſhillings per qgyera le rent, & ſes ſhall have the rent, & 
annum out ot her part to her 


wo ſiſters and their heires Heires, purront di- his heires, maydiſtrein 


for equality of partition, the reiner de commen of common right for 
ibis ende bor fe eres, Aroit pur le rent en the rent in the ſayd 
in nature of coparccnary, ond le dit meaſe de le da- meaſe worth twenty: 
OO. the ene fre de 20 5. ff le rent ſhillings, it the rent of 
rent ſhall defoend to "oy flue de 3 Sort aderere 5 thillings be behinde 
in courſe of CUPUICERATYs and en gzſeun temps, en at any time, in whoſe 
o cuuque mains que hands ſocver the ſame 
that the rent doth come in re- FUHec aunque 7 9 
compence of the land, and aeſme le megſ de- meaſe {hall come, al- 
r eee e 2 vtendra, coment que thou gh there never 
had beene made to them two nc fut ungues dſcu were any writing of 
Been rent. of tronty MM. eferipture de ces fait this made betweene 
ſhilling:, and to the other enter ceux de tiel rent. them for ſuch a rent. 
en ſhillings, yet ſhall they have the rent in courſe of copurcenary, and joyne in action for 
5120. AI. 23, 20. E. 3. 9. 17. . coparcener be maried, and for owelty of partition the huſband and wite grant a rert 


F. 3. 10. to the other two out of the part of the tem covert, this partition being equall ſhalt charge the 
part of the tem covert tor ever. | 
38. F. 3. 26. b. [c] It two coparceners by deed indented alien both their parts to another in tee, rendring 


To 
11 
to them two and their heires a rent out of the land, they are not op ntenuntts of this rent, but 
they ſhall have the rent in courſe of coparecnary; becauſe their flight in the land, out of 
| winch the rent is reſerved, was in coparcenary. 
EF] Tartar Tort r ©. 25 * : * . - 7 _ — — ya 7 
ü. Warn! 2 Purront diftreiner de common dioit, Sc. That is, [J] in this cafe the law 


5 


« A? bother te t » : done ® . % * o ' 1 . * 1 . . . 
"AF doth give a diſtreſſe, leſt the grantee ſhould bee without remedy, tor the whic') upon the 
partition ſhe hath given a valuable recompence in land, which deſcended, &c. And ſo in the 
cat of dower abovementioned. (1) 


Sect. 253. 
TERRES & tene- N meſme le ma- JN the fame manner 


ments, &c.. Here ner ejt de touts na- it is of all manner 


tg p Vet! « » 1 ©4255 a . „ 4 g »*3 
8 .) implveth a Caution, ners Je terres ten- of lands and tene- 
22. that 1. * be LUCY lands 


k ments 
(1) Sce ant. 34. b. 183. a. and Sheph. Comm. Aur. 425. 
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might aſſent to mike partition with the other co-parcener, in which caſe the writ tor hecry to the co-parcener of ſull age 
recited that with bien atfent the king had atlizned certain eſtates for the purparty of ſuch co-parcencr, and directed the 
elcheator to give livery accordingly. F. N. B. 269, B. This mode of partition in chancery is alſo at an end from the ſ1me cauſe 
as the writ of partition and liverr. VII. A new compulfory mode of partition has fornng up, and is now fully eſtabliſhed; 
namely by decree of chancery exerciſing its equitz5/-> juriſdiction on a bill filed praving for a partition: in which cafe *tis uſu-! 
for the cowt to ifſue a commiſſion for the purpoſe'to various perſons, who proceed vitheut a jury. How fir this branch of 
equitable juriid:ction, fo trenching upon the writ of partition and w:eſting from a court of common law its antient exclulive 
juriſdiction over this ſubject, might be traced by examining the records of chancery, I know not. But the carlieſt inſtance of 
a bill for partition 1] obtave to be noticed in the printed books is a cafe of the 40. Eliz. in Tothill's Tranſact. of Chanc. title 
pariitton, According to the thort report of this caſe the edurt interpoſed ſrom necellity in reſpect of the minority of one of the 
parties, the book *xprefling that on that account he could not be made party to a writ of partition; which reaſon ſeems very 
Inaccurate, for, if lord Coke is right, that writ doth Ive againſt an infant, and he hall not have his age in it, aud ater judy- 
ment he 15 hound by the partition, See pot. 151. b. But probably in lord Coke's time this was a rate and rather unſettled 
mode of compelling partition; tor I obſerve in a eaſe in chancery of the 6. Cha. 1. which was referred to the judges on a point 
of law between tuo co-parceners, that the judges certified for iffuing a <vrit of partition between them, and that the court 
ordered one accordingly ;3 which, I preſume, would ferrce have been done, if the decree for partition and a commilion to make 
it had then been a current and ſamiliar proceeding with chancery. 1. Cha. Rep. 49. However it appears by the language of 
te court in a very intent caufe, in which the grand queſtion was whether the lord chancellor here could hold plea of a truſt of 
lands in lre'and, that in the reign of James the Second hills of partition were become common. 1. Vern. 421, 2. Cha. Caf. 159. 
For other reported cases on bills of partition, ſce Toth. Trantact. tit. partition, 1. Cha. Rep, 235. 3. Cha. Rep. 20. 2. Cha. 
Caſ. 214. 237. 2. Verb. 232. 1, P. Wms. 446. 2. P. Wms. 318. As to the forms of à commiſſon of partition, ſee 1. Prax. Alm. 
Cur. zd ed. 93. 94. Clerk's Futor in Chance. zd ed. 369. and 2. Harriſon's Chanc. laſt ed. 296. For caſes in which chancery 
interpoſes by awarding commiſſions to afcertain boundaries, which ſubject in forme degree connects with commithons of parti- 
tion, fee Tothill $4. 126. 130. Nelf. Ch. Rep. 14. 121. 1. Cha. Rep. 41. 63. 239. Rep. temp. Finch. 131. 156+ 210. Car. 
Nep. 107+ 17+ 96. 239. 462+ 1, Cha, Caf, 143. 1. Vern. 359. 4536. 2.Vern. 38. and 1. Veſ. 452, To tbeſe add Fit h. N. B. 133. 
on the Writ de perambulattyne E, Which being contidered may perhaps throw ſome light on the origin of this branch of 

eQuitav:e 


Lib. 3: 


ments, &c. len tid 
rent eft reſerve a un 
ou a droers parceners 
ſur tie! partition &c. 
Mes kiel rent ne 

pas rent "eta mes 
eft rent charge de com- 


mon droit (1) ewe & 


reſerve pur egallie de 
partitiin (2). 


ET nota, que nulles font appelles 

parceners per le common ley, 
mes females 6u les heires de fe- 
males, que veignont a terres & 
tenements per difcent : car ft focrs 
purchaſe terres ou tenements, de 
cen ils font appelies pryntenants, 


& nemy parceners. 


JTEM I deax par- 

ceners de torres en 
fee fimple font par- 
ticion enter eux, & la 
part de un vault pius 
is gue le part de lau- 
ter, fi els fueront al 
temps de la partici- 
en de pleine age, Se 
de 21 ans, danques la 
furticion tous dite 
demurrera, & ne ſer- 


ra ungqiucs W&efcat. 
Mes ji tis tene- 
ments {dont cls font 


particion} ſayent @ 
cux en fee taile, & le 
part gue Pun ad et 


Of Parceners. Sect. 254,255. 


ments, &c. where 
ſuch rent is reſerved 
to one or to divers 
parceners upon ſuch 
partition,&c.Butſuch 
rent is not rent ſer- 
vice, but a rentcharge 
of common right had 
and reſerved for equa- 
lity of partition. 


Sect. 254. 


and tenements out of which 


170 


a rent for egaltie of parti- 


tion may be granted, where- 
of ſutficient hath beene ſaid 
before. 


Reſerve al un. Here 
reſervation is taken for a 
grant; and if it be uſed 
upon the partition, doth a- 
mount in this caſe to a grant, 
which is worthy the obſer- 
vation, 


A ND note, that none are called 

parceners by the common- 
law, but females or the heires of 
females, which come to lands or 
tenements bydiicent: for if ſiſters 
purchaſe lands or tenements, of 
this they are called joyntenants, 


and not parceners. 


This needs no explanation. 
Sect. 25 5. 


LSO if two parce- 

ners of land in fee 
ſimple make partition 
between themſelves, 
and the part of the 
one valueth more then 
the part of the other, 
if they were at the 
time of the partiti- 
on of full age, s.' of 
21 yeares, then the 
partition ſhall alway 
remaine and be never 
defeated. But if the 
tenements ( whereof 
they make partition) 
be to them in fee taile, 
and the part of theone 


(i) See ant. 153. a. note 1+ 
(2) In L. and MI. Sc. here. 


JINRUES le par » 
tition touts dits 


demurrera, Sc. Hereby 
it appeareth, that the incqua— 
lity of the value ſhall not im- 
peach a partition made of 
lands in fee {:mple betweene 
coparceners ot tull age, (3) no 
more then it ſhall doc in cate 
of an exchange. (4) 


Its font concludes 


durant lour Vies. This 
incquall partition doth ſo 
conclude the parceners them- 
ſelves, as {hoc that hath the 
unequall part ſhall not avoid 
it during her lite. 
Concludes. This word 
is derived of con and claudo, 
(5) and in this ſenſe tigniti- 
(th to cloſe or ſhut up her 
mouth that the cannot {pcake 
to thc CONtrary, 
Huſ-- 


9. H. 6. 5. and other the bookes 
abuvelaid, 


(Poſt. 352. a.) 


(3) Ant. acc. 166. a. 
(J) Ant. 5t. a. 
(5) Acc. aut. 37. à. 


equitable juriſdiction; and concerning the modes of partit/on by our law ſee the caſes under that title in Fitzh. Abr. Bro. Abr. 
ar d Vincr.— Concerning partition by the Roman law, fee Fulbeck in his parallel of the civil Canon and Engliſh Laws b. 2. p. 57. 
ne glesed but ingenions writer extracts from the Roman law three actions having the like object with our writ of partition, 
ele are the action de familid ſercſſcumndd, the action pro ſects, and the action de communi dividunds. He applies the firſt to par- 
tition amonzaſt co-beirs, the ſecond to that amongſt join-tenarits, ard the third to that among lt tenants iu common; an aſlimi- 
lation, in which he is partly followed by lord Stair in reſpect to the law of Scotland. Stair's Inſtit. 48. The ſecond and third of 
thete Roman actions are treated of in lib. 10. tit. 2. & 3. of the Digeſt, tir. 1. of the ſame book being upon the action firium 
rexmdertms, which partly anſwers to our bill in equity for aſcertaining boundaries. It is remarkable alſo, that Fleta repreſents 
te three Romana tens laſt mentioned as a Part of our law. Flet, lib. 5. c. 9. p. 309. Sre further as to the Roman law about 
Dien 1. Dom. Civ. L. by Strah. 325. For partition according to the French law, ſee tit. partage in their books; and for the 
like tub'ect in the Scorch law, fre concerning the obligation of diviſion, heirs portioners, commonties, and crits of divifion, in 
Stair's Inſtit. 45. 4. 169. $76. and in Erſkine's Inſtit. 468. f 55 i 

(3) In 1. Ack. 544. 144 is a caſe in equity, in which lord Hardwicke allows of a pars! agreement for a partition. See intra 
note 4. and 1. Vern. 4-2. ; | 

3 Here the eleventh edition of this hock has a note queſtioning whether ſuch paral grant would be good now in reſpe & of 
tle 29. Cha. 2. c. 3. and mr. ſerjcant Hlawkins in his Abrndgment makes a like quettion, See ſupra note 3. 

ts) Of equality in exchanges, ſee ant. 30. b. 51. a. & b. 


/ 


— —— — — 


Lib. 3. 


11. ATT. p- 23. 


See after the chapter of Garr. (a) 
(Doctor & Stud. 63. 


[g] 21. E. 3. 34. 33. 2. E. 2. 
Bailardy 19. 11. All. 23. 30. All. 


7. 17. E. 3. 59. (8. Co. 101. b. 
Polt. 244. b.) 


* 42. AT. 22. 8. E. 4. 4. 9, F. 
3. 38. 15. E. 4. 20. F. N. B. 62. 
29. All. 23. 9. II. 6. 3. 43. Ail. 
14 


10 Vid. 2. E. 2. Cui in Vita 17. ſetione 264. 


Cap. I. 


Huſband and wife tenants 


in ſpeciall taile of certainc 


lands in fee have ilive a 
daughter, the wife dyeth, the 
huſband by a ſecond wife 
hath iſlue another daughter, 
both the daughters enter 
(where the eldeſt is only in- 
heritable) and make partition : 
the eldeſt daughter 1s con- 
cluded during her lite to im- 
peach the partition, or to ſay 
that the youngelt is not 
heire, and yet ſhe is a ſtran- 
ver to the taile, but in reſpect 
of privity in their perſons 
the partition ſhall conclude, 
for a partition between meere 
ſtrangers in that caſe 1s voyd, 
but the iſſue of the eldeſt 
ſhall avoid this partition as 
iſſue in tale, 

[g] J. S. ſeiſed of lands in 
fee hath iſſuc two daughters, 
Roſe and Anne, baitards 
eigne and mulier priſuc, and 
dieth. Roſe and Anne doc 
enter and make partition. (2) 
Anne and her heires are con 
cluded for ever. (4) 


LLS & lour barons. 


Here it appeareth, that 
the wite mult be party to 
the partition, and fo are 
the bookes “ to bee 1mntend- 
cd that ſpeake of this mat- 
ter. 


Et defeatera le par - 
fiction. Note, the parti- 
tion ſhall not bee deteated 
tor the ſurpluſage onely to 
make the partition equall, but 
here it appcareth that it thall 
bee avoyded for the Whole. 
But of this more ſhall be tad 
hereatter in this chapter, 
[ h ] And 
though the partition be uns- 
quall, yet is not the partition 
voyd, but voydable; tor it 
atter the decceaic ot the hut- 
band, the wite entereth into 
the uncquall part, and a- 
grecth thereunty, this fil 
binde, and theretore T. THA 


Of Parceners. 


melieux en annuall 
value que Cf la part 
le Fauter, coment que 
els font concludes 
durant lour vies a 
defeater la particion ; 
uncore ft le parcener, 
que ad le meinder part 
en value, ad iſſue & 
devy, Pifſue poit diſ- 
agreer a la partiti- 
on, & enter & occu- 
pier en common Pau- 
ter part que fuit al- 
htte a ſa aunt, & if- 
int lauter poit enter 
& occupier en com- 
mon Fauter part al- 
{tte a ſa ſoer, Sc. /t 
come nul partition ut 


efte fait. (1) 
Sect. 256. 


IEM, deux par- 

ceners de tene- 
ments en fee preignent 
barons, & els & lour 
barons font partiti- 
on enter eux, fi la 
part [un e meinder 
en anual value que la 
part lauter, durant 
les dies tour barons 
la fparticion eſtorera 
en ſa force. Mes co- 
ment que il eftyera 
durant les wies les 
barins, uncore as 
pres la mort le ba- 
ron, celuy jeme, que ad 
le memder fart, pait 
enter en la fart ja 


Sect. 256. 


is better in yearly va- 
lue then the part of 
the other, albeit the 

be concluded durin 

their lives to defeat 
the partition; yet if 
the parcener, which 
hath the leſſer part in 
value, hath iflue and 
dye, the iſſue may diſ- 
agree to the partition, 
and enter and occupy 
in common the other 
part which was allot- 
ted to her aunt, and 
lo the other may en- 
ter and occupyincom- 
mon the other part 
allotted to her fitter, 
&c. as if no partition 
had bcene made. 


ALSO if two parce- 
ners of lands in 
fee take huſhinds, and 
they and their huf— 
bands make partition 
betweene them, if the 
part of the one bee 
lefle in value then the 
part of the other, du- 
ring the lives of their 
huthands the partitio! 
ſhall ſtand in its force. 
Butalbeit it ſhal ſtund 
during the lives of 
their huſbands, yetaf- 
ter the death of the 
hutband, that woman 
which hath the lefur 
part may enter into 


7. er 


(i) This cafe of Littleton turns upon the e of the partition; tor if the parts are equal, it binds notwithſtanding inſaucy+ 


Aut. 166. a. Poſt. 173. b. 


(2) Sce the cale of diſcontinuance ſtated by lord Coke poſt, 353. b. 
(3) Ina Coke upon Littleton I have with NSS. notes and rotorences, the annotator is for excluding from ſich an eflapoel 


as is here ſtated a partition in pars. His note is thus exprefied : ““ It iwo make part tion in cm of 14 


ils, When ob Br et tem 


46 had no right, he thereby (hall gain «1 moicty by eltoppel or concluton, Bro. NouL. Cal. pl. 306. But there l conceive of 
„% partition in pais z though the book ſpcaketh generally ; aud upon this Uiſſercence you hull read a like cate in this babe 


„ fol. 46. 3.“ 


(4) Acc. Dr. & Stud. dial. 1. c. 19. where mer pi, ſues livery with ae. 


See Bro. Auw. „ic nee 


Lie 31. 


and ent 9, But it is ſaid, that this fort of eltoppel will not bind in chancery, Cary's Rep. 26. Ser fluter 2. Co. 4. b. Oe. 
Cha. 110. Pullexf. 67. and 3. Com. Dig. 28. 


Lib. 3. 
ſeer come eſt avant- 


dit, & defeatera la 
particion. 


ES | le parti- 

tion fait peren- 
ter les barons (1) fuit 
tiel, que cheſcun part 
al temps d allotment 
fait fuit de egall au- 
nuall value, donque 
il ne foit apres e- 
re defeat en tielx 


Of Parceners. 


her ſiſters part as is a- 
forelaid, and ſhall de- 
feat the partition. 


Sect. 257. 


BUT if the partition 

made betweene 
the huſbands were 
thus, that each part at 
the time of the allot- 
ment made was of e- 
quall yearely value, 
then it cannot after- 
wards be defeated in 
ſuch caſes. 


eth, that if the 


Sect. 257, 258. 


uſeth the word (defeatera, ) 


which proveth it to bee voy- 
dable. N 


PErenter les ba- 


ons. This is miſ- 
taken, for the originall is pa- 
renter enx, that is, betweene 
the barons and fems, and 
not as it 1s here betweene the 
barons, therefore this error 
would be hereafter reformed. 


Al temps del allot- 


ment. Hereby it appear- 
arts at the 


time of the partition bee of 


171 


caſes. equall yearly value, neither 

the wives nor their heyres ſhall ever avoyd the ſame ; and the reaſon hereof is, for that the 2 6. 3. And other the 
huſbands and wives were compellable by law to make partition, and that which they are n 
compelluble to d in this caſe by law, they may doe by agreement without proceſſe of (2) law. 3 

It the annuall value of the land be equall at the time of the partition, and after become une- 

quall by any matter ſubſequent, as by ſurrounding, ill huſbandry, or ſuch like, yet the par- 

tition remaines good. 


Fudicis officium oft, ut res ita tempora rerum 
Aucrere; quaſito tempore tutus eris. 


But if the partition be made by force of the king's writ, and judgement thereof given, it 
mall binde the fem-coverts for ever, albcit the parts be not of equall annuall value; becauſe 
it is made by the ſhierife by the oath of twelve men by authority of law; and the judge- 
ment 1s, that partition ſhall remaine firme and ſtable for ever, as hath beene ſaid. [a] But a [4] F. N. B. 256. 2.59. 260. 261, 
artition in the chancery where one coparcener is of full age and ſucth livery, and one other N 263. 9. II. G. 6. 21. E. 3. 
15 within age and hath an unequall part allotted to her, this ſhall not binde her at full 3“. 
age; for in a writ directed to the eſeheator to make partition, there is a /alvo ures and there 
is no judgement upon ſuch a partition. But if ſuch a partition be equall, it ſhall binde, ſo that 
a part of the land holden 7» capie bee allotted to every of the coparcencrs, for to that end | 
there is an expreſſe provr//o in the writ. [5] And this partition may be avoyded either by [5] Vide 21. E. 3. g1, 
ſeire ſuc in the chancery, or by a writ de partitione facienda at the common law at her full 


age (3). 


Sect. 258. 


ALSO if two coparce- 

ners be, and the yon- 
geſt being within the 
age of twenty-one years, 
partition is made be- 
tweene them, ſo as the 
part which is allotted to 
the youngeſt is of leſſe 
value than the part of the 


JTEM /i deux parce- 

ners font, et le pu- 
iſne efteant deins Page 
de 21 ans, & particion 
eſt fait enter eux, 1ſſint 
que la furpartie que eft 
allot al puijne eft de mein- 
dre value que la purpar- 
tic lauter, en ceſt caſe le 


S before in the 
caſe of the fem- 
covert, [e] ſo it is (e] 43. Aff. 14. 9. H. 6.5.6 
in the caſe of the en- 7. E- 3. 1 . 8. E. 3. 24. 10. H. 4. 
fant ; for if the par- 3. 31. All. 16. 21. II. 6. 25. | 
tition be cquall at the 
time of the allotment, 
it ſhall binde him for 
ever; becauſe he is 
compellable by law to 
make partition, and he 
ſhall not have his age 
in a partitione facien- 
| 4; 


(1. Ro, Abr. 138. Hob, 179.) 


(1) Inſtead of /es barons it is eux in L. & M. & Roh. 


(2) In, Atk. 541. there is a caſe, in which lord chancellor Hardwicke is repreſented to ſay, that a partition by agreement be- 
tween two huſbands will not bind the inheritance of their wives. But, notwithſtanding this high authority, I take the doctrine 


of Littleton and Coke, that ſuch a partition will bind the wives ue it be unequal, to be clear law, and for the cogent rea- | 
ſon here given by the latter. Sce acc. F. N. B. 62. F. 
(3) Acc. F. N. B. 62. U. 


4 T 


Lib. 3. 


Cap. 1. Of Parceners. Sect. 259. 


da; (2) and though Jo pune, durant le temps other, in this caſe the 


he partition be une- J i 
qual. ans the intant de Jon nonayes & 3 youngeſt, duringthe me 


5 leſſer part, yet quaunt el vient a pleine of her nonage, and alſo 
is not the partition voi b 
but voidable by his ge, 5. de 21 ans, poit when ſhee commeth to 


entry, for if he take enter en la purpartie a full age, s. of 21 yeares, 
the whole profits © y . 

r fa ſoer allot & defeatera may enter into the part 
ter his full age, the Ja partition. Mes bien allotted to her ſiſter, and 
partition is made good fy gard tiel parcener ſhall defeat the partition, 


And there- . k 
ot fre _ quant el vient a ja plein But let ſuchparcenertake 


giveth him a caveat, age, que el ne preigne a heed when the comes to 
that in that caſe ne n ie demeſue touts her full age, that ſhee tak- 


take not the whole : p 
profits of his unequal Jes profits des terres eth not to her owne ule 
part, neither ſhall an qu tenements que @ luy all the profits of the lands 
uncquall partition in . : 

the chancery binde Furent allots. Car don- or tenements which were 


_ * — 1 ng oo ques el ſoy agreed a le allotted unto her; for 
eth before. (3) But a 2 : . 
partition, made by the Partition 2 tiel age, en then ſhee agrees to the 


king's writ de farti- quel caſe la partition e- partition at tuch age, in 
RG by oe ak ſloyera & demurra en which caſe the partition 
of twelve men, and ſa force. Mes pera- ſhall ſtand aud remaine in 
1 venture les profits de its force. But peradven- 
wen 14 inde the N. . 

faking, though his part Ja moitie el port pren- tureſhe may take the pro- 
be uncquall, ci, der, relinguiſunt les fits of the moitie, leaving 
Ah profits de Fauter moitie the profits of the other 


a ſa ſoer. (1) moitie to her lifter, 


Sect. 259. 


HE law hath provided FT eff aſcaveir, gue AND it is to be un- 

for the fatety ot a 1 Teras 3 

man's or woman's eſtate, that quan eſt its, or 00 , that 

* Vid. fe. 4%. 40 (2. Inft, * before their age of twentie que males ou Jemates when it 1s ſaid, that 


57g. F. N. B. 192. g. Polt. 246. one yearcs they cannot binde znt de eine 3 TR 
| 4 | A eiue age, males or females bee 
Ant. 171. a. 8. Co. 44. b. ' ; 


Reit. fo, 65. 66. & 101. Flet. li. 


g. Ca. 14. 


erk. ſect. 193) 


or alien any land (5), goods, 
or chattels (6). 


Age de 21 ans. 
Before this age a man or wo- 


man is called an entant. 


Fait. udlum, Angli- 
c, a deed, and ſignifieth in 
the common law, an inſtru- 


ment conſiſting ot three things, 


21. writing, ſcaling, and 
delivery, comprehending a 
bargaine or contract between 
party and party, man or 
woman. It is called of the 
civilians [iterarum obligatio, 


Feoffment. Of this 
word futticicut hath bin 


(t) In L.. & RI. & Rob. an Cc. here. 


) Ace. 6. Co. 4. h. But there the reaſon given for an infant's not having his age 
COPArcenets are in Hon. In the year book of 9. II. 6. 6. b. the reaſon is expre 


might he to the infait-+ 


(;) See the cale of partition of an advowſon between co 


ceo ferra entendue of full age, this thall 


dage de 21 ans; car 
i devant tiel age, af- 
cun fait ou feoffe- 
ment, grant, releaſe, 
confirmation, cbliga- 
tion, ou auter ſcrip- 
ture, ſoit fait per d. 
cun de eux, Sc. ou 6 
aſcun deins tiel age 
fort hayliſe ou recei- 
ver a aſcun home, Ec. 
tout ſerve pur ment, 


& fort ere avyde. 


- 


(4) See ant, 51. b. note 2. and 52. a. note 2. To the references there add z. P. Wms. 208. 


(5) Not cventhough a ſpecial power is given to him, though it is otherwiſe with a feme covert. 
Hardwicke in a calc in 1. Veſ. 298. and 3. Atk. 695. See Mo. 512. 
as a truſtee or under a mortgage is enabled to conve 
However this act is deemed not to extend to truſts 1 
to a". infant's not being able to alien land ariſes from the cuſtom of partic 
kind lands, which may be aliened by an infant on attaining 15, See the 


and Mo. 812. 


be intended of the age 
of 21 yeares; for it be- 
fore ſuch age any deed 
or feoffement, grant, 
releaſe, confirmation. 
obligation, or other 
writing, bee made by 
any of them, &c. or ii 
any within ſuch age 
bee baylife or receiv - 
er to any man, &c. al! 
ſerve for nothing, and 
may be avoided. Al- 


AUX} 
in partition is different, namely that gt. 


Ted to be the propudice which at there 


parceners, where one is within age, in F. N. B. 36. P. 


So held by lord chancellor 


But by the 7, An. c. 17. an infant having a real eftate only 
y under the direction of the court of chance y or the court of exchequer. 
nerely conſtructive. 2. P. Ums. 549. 3. b. Wms. += 


Another cexcepizon 


ular places, as the cuttom of Kent in reſpeR to gavei- 
late mr. Robinſon's excellent 'Trcatite on Gavelk. 192. 


(6) But an infant may hefore 21 diſpoſe of perſonal eſtate by laſt will, though it is controver ted at wha— age this teſti:nen- 
tary power begins to attach in infants. On this point I have heretofore expreſſed my notious at length, 


SCC note 6. of fo. 59. b. 
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Auxy home devant le fo a man before the ſayd before in the firſt chap- 
dit age ne ſerra my fayd age ſhall not be _ 2 firſt booke. 
jure en un enqueſt, ſworne in an en- , m ee ar 
&c (1) queſt &c romnnis of a thi * het thes RT ON 
: 5 . ey: of a thing that lies 
: ; in grant and not in livery, 
which cannot paſſe without deed ; as advow ſons, ſervices, rents, commons, reverfions, and 
fach like. Of this allo ſufhcient likewiſe hath beene ſaid in the firſt chapter of the firſt 


booke, 
Releaſe , confir mation, &c. Of theſe ſhall bee ſpoken hereafter in their proper 
places and chapters. 


Obligat 20 is a word of his owne nature of a large extent ; but it is commonly taken 
in the common law, tor a bond containing a penalty, with condition for payment of money 
or to do or ſuiter ſome act or thing, &c. and a bill is moſt commonly taken for a fingle bond 


without condition. 
Ou auter ſcripture ſoit fait per aſcun de eux, &c. Here by this (Sc.) is im- 

lied ſome exceptions out ot this generality, [4] as an infant may bind himielte % pay for [4] 18. E. 4. 2.91. H. 6. 3 lib. 
his neceflary meat, drinke, apparell, neceftary phyticke, and ſuch other neceſſaries, and like- 9. fol. 87. Pinchons caſe. (2. Ro. 
wiſe tor his good teaching or inſtruction, whereby he may profit himſelſe aiterwards : but Abr. 146. Cro. Eliz. geo. 2. Inft. 
it he bind himlelte in an obligation or other writing with a penalty (2) for the payment of any 183. N _ 179. Cro. Jam. 
of theſe, that obligation ſhall not bind him. Le] Allo other things of necetlity mall bind them, — 751 eee 
as a preientation to a benefice, (3) tor otherwiſe the laps ſhall incurre againit him. Alfo if le 8. E. 4. 4. 9. H. 6. 5. 17. 
an infant be an executor upon payment of any debt due to the tettator, hee may make an E. 3.9. 29. Afl. gg. 2. Marie 
acquittunce z but in that cate a rele:c without payment is voyd (4) : and generally whatſo— Dyer 104. 108. 3 Co. 29. b. 


ever an infant is bound to do by law, the fame thall bind him, albeit he doth it without ſuit 27.4, 6. Co. 3. Cho. Cha. 324. 
0 599. 300. Mo. 10g. Cro. jam. 


of jaw. (5) But of this common learning this little taſt ſhall ruflice, 320. 1. Sid. 41. 259. 446.) 
Layliſe ou recerver al aſcun home, Ec. By this Sc. many things are im- Feta li. 2. ca. 64. & c. 67. Britton 
plied, as that by bay lite is underitood a ſervant that hath adminiſtration and charge of lands fel. 6». 50. Flcta ib. 2. cap. 64. 
goods and chattcls to make the beſt benefit for the owner, againſt whom an action of ac- « 39. 46. K. g. account 40. 
count doth be tor the profits which he hath raiſed or made or might by his induſtry or care 2 — 1. * 2. A 3 
have reatonabiy raiſed or made, his reaſonable charges and expences deducted, [ #] But one ,, 95 e e 
under the age of twenty one yeares ſha!l not be charged m any fuch account ; (6) becauſe, [/] 13. F. g. infant 9. 15. E. 9. 
by intendment ot law, before his full age hee hath not ſkill ana ability to raite or make any account 121, 91. F. 3. 8. 10 JI. 
tuch improvement and profit, . * 1 4 4- e 195. 

An account againſt a receiver is, when one receiveth money to the iſe of another to ren- c 30, J. Oy 1245 
der an account ; but vpon. his account he {hall not be allowed his expences and charges. [g] J 43 E. g. 31+ 46. E. g. g. b 
And therefore a man cannot charge a bay lite as a receiver; becaule then the bay lite ſhould 1 as 4 va _ Abe. 2 
loſe his expences and charges. : Rep. 8.) F 

In an account aguinſt a receiver, the plaintife muſt declare by whoſe hands the defendant 
received the money, which he ſhall not doe in the cafe of a baylite. [“] But in ſome caſe [4] go. F. 2. 1. account 195, 
in an action ot account againſt one as receptor denariorum, he ſhall have allowance of his ex- 47- £..3- 22. 10. IL. 7. 16. Bract. 
pences and charges, and alſo ſhall account for the profit he received (7) or might reaſonably * 2 "9 4 —_ f. 62. 8 I. 2. 
receive ; and this was provided by law in favour oft merchants, and for advancement of trade eg pe Tel +1 3 
and tratlicke. : a d. Polt. 182. a. Cv. Jam. 410. 

As it two jovnt merchants occupy their ſtocke goods and merchandizes in common to | 
their common prolit, one of them naming himtelfe a merchaat ſhall have an account againſt 
the other naming him a merchant, and thall charge him as recrpror donariorum iffins B. ex 
qudcungue cauſ & contratin ad communem utilitatem ipſorum A. & B. provenien” fieut per ligem 
mercatoriam rationabiliter monffrare poterit. 

[;] If there be two joyntenants or tenants in common of lands, and the one make the other 
luis bay lite of his moity, he ſhall have an action of account againſt him as bailite : and ſo are 
the bookes to be intended, that ſpeake of an action of account in that caſe, (8) 

So as there be but three kinds of writs of account, %. againſt one as gardian, wherof [4] 13. E. g. account 56. 41. E. 3. 
T.\ttleton hath ſpoken before in the chapter of ſocage; the ſecond againſt one as baylife; * 24. 8. L. 3. 40. 8. E. 4 
and the third as receiver; as here it appcareth. [4] For a man ſhall not bee charged in an * 1 A D pat $5.4 8 * 
account as ſurveyor, controller, apprentice, reve, or heyward. And to maintainc an action N N 
of account, there mutt be, either à privity (9) in deed by the conſent of the partie, for [I] IJ] 2. Mar. B. account 89 F. N. 
againſt a diſſeiſor or other wrongdocr no account doth lic; or a privity in law ex provifione B. 117. Ul. Com. 542. 2. I. 4. 
Igis made by the law, as againit a gardtan, &c. whercot ſuſticicat hath been ſpoken in the . 43 5; 6. . 4. H. 7. 6: &. 
chapter of focage. (10) ne 


Ne 


* 
— 
— 


[1] 44, E. g. 10. 3. E. 3 27. 39. 
E. 3. 87. 47. K. 3. 4 F. N. . 
118. (Polt. 180. 200. b.) 


(1) No cc. in IL. & M. or Roh. . 
(2) Acc. 1. Ro. Abr. 720. pl. 8. Mo. 679. Cro. Eliz. 920. Godb. 2109. But lord Coke's words imply, that a fingle bond, 


that is, one <v/thout a peralty, being given for neceſſaries, may be good agaiuſt an infant ; aud fo it hath been frequently ad- 
judged. Sce March 144. 1. Ro. Abr. 729. pl. 8. and 1. Lev. 86. 

tz) Sce acc. ant. £9. a4. and note x there. 

(4) Acc. poſt. 264. b. 

(-) See F. N. B. 168. d. and the notes b. &c. in the 3to edition as toinfant's binding himſelf to ſerve. 

(5) See acc. ant. $5. b. 

(5) Sec Dy. 21. b. 

%) But now one jointenant or tenant in common may have account againſt the other as bailiff for receiving more than his 
mare of profits, though there is no appointment of him as bailiff. Sce 4. An. c. 16. f. 27. See too 1. Leon. 219. 

(9) See as to this and the king's prerogative in charging perſons as accountants the earl of Devonthire's caſe 11. Co. $9. a. 

(10) Ant. 99. h. 
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13. E. 3. Ley 50. 


gms lib. 3. ſo. 3 10. b. 
5 26. F. 3. 63. 2. Marizr Dyer“ 


104. 10 5 


[ þ | Vid. devant Cap. de Honig; 


Cap. I. 


Of Parceners. 


Seck. 260. 


Ne ferra jure en un enqueſt, Se. By this Sc. is implied a maxime in law, 


Summons ; [olan 


[m] qurd Tr ee, non poteſe. 


For example, [a] an infant cannot make his law of non 
therefore the detault ſhall not grieve him; tor ſeeing the meane to excuſe the 
default 15 taken away by law, the default it ſelte ſhall not prejudice him. But yet this rule 
e hath an excepti on, that [y] an infant, when he is of the a; ge of 12 cares, ſhall take the oath 


ct cap. de Fealty ect. 35 gi on alle, CeAance to the king (1): : and this Was, as Bratton 1aii h, fecundum leges ſanti Edwardi j 


Frags bs. 124. Bru wo Fo 
Fleta lib. 1. 


4 
5 101. 19. 
7 5 


1 11, II. 6. 49. 1. II. 25 
295.) 

F.. 4. 24. 
23. 


444 . Polit. 


5 46. i, - 3: 18. LM 
E. 4- 2. 21. JI. 


(Fol. 295 a. Cto. 1. iz. 161.) 


4 Co. 121. b.) 


Ant. 31.4.) 


(1) Acc. ant. 68. b. & 7. b. See alſo 128 


A terre en 


fee jimple 
eſt allot a la file 
purſne, It is firtt 


to be obſerved upon 
this whole caſe, that 
the fee ſimple land is 
allotted to the yong- 
eſt daughter, and the 
land entailed to the 
clad: lt, This partition 
prims facie is good; (4) 
and hercin the par- 
tition differeth from 
the eschange, where 
in the esch. unge the c- 
ſtates muſt be equal. 

But yet this p: irti- 
tion by matter ſüb- 
ſequent may become 
voidable (as Littleton 
here puts the caſe). 
The eldeſt cop: arcener 
hath by the partition 
and the matter ſubſe— 
quent barred hericlt 
of her right in the 
fec ſimple lands, in- 
ſamuch as when the 
yongett füſter alicn- 
eth the tee ſimple 
lands and dieth, and 
her Uluc entreth into 
halte the lands en- 
tailed, yet ſhall not 
the eldeſt enter into 
halfe of the lands in 
tee fimple upon th 
alienee; for by the 
alienation, the pri- 
vitie of the ſtate is 
deſtroyed, 

Le puiſue file 
alien la br en 
fee eib H Jo 5 Se. 
The fame law it is, 
it the youngeit daugh- 


but indeed fuch was the law in the time of king 
oath make his law in an action of debt, 
debt of the wife before the coverture, thall make their law. 


Seck. 260. 


ITEM, terres ou 

tenements faoyent 
dones @ un home en le 
taile, quel ad tant des 
terres en fee ſimple, et 
ad iſſue deux files, et 
devie, & ſes deux files 


font partition enter eux, 


tint que la terre en jee 
ſimple ejt allot a la file 
putſne en allowance ds 
terrcs & (3) tenements 
tailes all;ttes a la fle 
eigne, ſi, apres tiel par- 
tition fait, lu puiſue 


file alienaft ja terre en 


fee ſimple a un auter en 


fee, S ad ijjue j its 0 4 lite 
& devie, | ue; Port bien 
entrer en les tene- 
ments tailes & cux toner 
& occupier en purpartie 
oveſque Jon aunt. Et 
ceo eft fur deux cauſes. 
”= e/t, ce ce que 2 

ne port aver afſcun re- 
mediedelaterrealien per 


fa mere, pur ceo que la 


ee Suit 2 luy CN fee 


ſimfle; & pur tant que il 


eft un de les heires en 
taile, & nad my aſcun 
1 - 
YOCaHIPENCEe de ce gue 
a luy a ajfert de les te- 
nements tailes, il ejt 


Arthur. (2) [9] An infant cannot upon his 
D* And the huſband and wife of full age, tor the 


ALSO if lands or te- 
nements be given to 

1 man in taile, who hath 
as much land in fee fim- 
ple, and hath iſſue two 
daughters and die, and his 
two daughters make par- 
tition betweene them, 
ſo as the land in fee 
ſimple is allotted to the 
younger daughter in 
allowance for the lands 
and tenements in taile 
allotted to the eldcr 
daughter, if, after ſuch 
partition made, the yon- 
ger daughter alieneth her 
land i in fee ſimple to ano- 
ther in fee, & hath iſſue a 
lon or daughter & dies, 
the · iſſue may enter into 
the lands in taile and hold 
and occupy them in pur- 
party with her aunt. And 
this is for two cauſes. 
One is, for that the ifinc 
canhave noremedie for the 
land fold by the mother ; 
becaute the land was to 
her in ſee imple; and in as 
much as ſhe is one of the 
heires in taile, & hath no 
recompence of that-which 
belongeth to her of the 
lands in taile, it is reaſon 
reaſou 


a. Another exception is, that he may be ſworn as a w'tneſs at 145 an et re ii he 


appears to underſtand an oath or rather as it is expreſſed by lord Hale hath competent difcretion. 11. Mod, 228. 2. Hal. H. P. C 
258, Alſo according to lord Hale in ſome cates of ex gence, as in rape, au infant of tender ye ars may be ex; e without oath. 
In 1. Stra. 700. there is a cale in which an infant of + years was refuſed. There too the point about examining infants as Wine os 


is ably argued, 


The ſame point was touched upon incidentally i in the great caſe of Onychund and Barker before lord chancellor 
Hardwicke about receiving a Gentoo's evidence; wh ch I more particularly refer to here; 


becauſe in it lord Hale's dottrine er 


admitting infants to give evidence in criminal cafes av!thorut cath 18s ſaid to have been over-ruled at the Old Bailey after mature 
deliberation and alſo by lord Raymond. 1. Atk. 29. Sec 1. Hal. Hiſt. P. C. 302. 634. and 2. Hal. H. P. C. 2:9. and Lamb. Jult. 


24. 1602. p. 85. 


8 2) See notes 3. 


and 4. of fol. 68. b. 


z) In L. & M. inſtead of terres & it is autres. 


(4) Acc. F. N. B. 62. 


VI. —IIere lord Hale's MS. makes a queſtion, whether ſuch partition be wid or woidalle, 


and, and cites M. 30. 3 1. Eliz. B. R. Morris and Maule. 


being mae 


Lib. 3. 
reaſon, que el eit ſa 
purparty de les tene- 
ments tailes, & noſme- 
ment quant tiel parti- 
tian ne fait aſcun diſ- 
continuance (I). 

Mes le contrary 
eſt tenus M. 10. H. 


6. 5. que le heire ne 


poit enter ſur le par- 


cener que ad la terre 
taile, mes eff mis a 
formedon. 


1 1 
and dycth, her 


Of Parceners. 
that ſhe hath her por- 


tion of the lands tai- 
led, and namely when 
ſuch partition doth 
not make any diſcon- 
tinuance. 

But the contrary is 
holden M. 10. II. 6. 
8. that the heire may 
not enter upon the 
parcener who hath 
the intailed land, but 
is put to a formedon. 


Sect. 261. 


ter had made a gift in tayle, 
for the reverſion expectant 
upon an eſtate tayle is of no 
account in law (2), for that it 
may bee cut off by the tenant 
in tayle, Otherwiſe it is of 
an eſtate for life or yeares, If 
in this caſe the youngeſt 
daughter alien part of the 
land in tee ſimple, and dieth, 
ſo as a full recompence for the 
land entailed detcends not to 
her iſſue, ſhe may waive the 
taking of any profits thereof 
and enter into the land en- 
tailed ; for the iſſue in taile 
ſhall never be barred without 


a full recompence, though 


there be a warranty (3) in 


dee or in law defeented, If on the other fide the eldeſt coparcener alien the land entayled 
ine ſnall have a formedon alone (4) for the whole land entailed ; for fo long as 


the partition continueth in force (5), ſhe is only enheritable to the whole land entailed. 
Et nad my ajcun recompence. This is intended, as it appeareth, of a full re- 


C WITS nee. 


Jiel partition ne fait aſcun diſcontinuance. And the reaſon thereof is, for 
thut it patioth not by Every of ſeiſin, but the partition is in truth leſſe then a grant, for that 


IT $3 


ch no degree, but cach coparcener is in by defcent from the common anceſtor. 


AM le Con?rary eſt tenus, Sc. This is no part of Littleton, and is contrary to 
Luv 4s appearcth by Littleton himfelte ; and beſides, the cafe intended is not truly vouched, 
for it 15 not in 10. II. 6. but in 20. H. 6. and yet there it is but the opinion of Newton obiter 
by the Was Jide F. tits farts I, 


[JN auler cauſe eff, 

pur ce3 que il ſorra 
rette la folly do eigne 
ger, que el voit ſuffer 
64 arree da tiel parti- 
tizn, ou el purſſoit a- 
ver ſi el vole la mat- 
tie d. la terre en fee 
ferple & fon matte 


des tonoments en te 


as p 
* » JS 2 5 2 9 1 0 99 
fre jan. (1rlo/{[e/ihof Ce 


* 
1 


. 9 5 " % 
& \ 0 ILEEEECSES | $4 +5 %S 
3 3.62 
Fic POtICHK 


* * * — . 
| this the might doe er proviſone legis. 


Sect. 261. 


Nother reaſon is, 

for that it ſhall be 
accounted the folly of 
the eldeſt ſiſter, that 
ſhe would ſuffer or a- 
greetoſuchapartition, 
where ſhe might if 
hee would have had 
the moity of the land 
in fee ſimple and a 
moity of landsentailed 
for her part, and ſo to 
be ſure without loſe. 


N anter cauſe, &c. 


This is another reaſon to 
prove, that by the partition 
the eldeſt daughter hath 
concluded her ſelſe, as is afore- 
ſaid, 


Son matte des terres 


en le tatle. For it a writ 
of partition had beene 
brought, the eldeſt ſhould not 
have beene compelled to take 
the whole eſtate in tayle, tor 
the prejudice that might ak- 
ter eniue, but might have 
challenged the one monty of 
the lands in taile, and ano- 
ther moity of the lands in 


But when the will not ſubmit her to 
and proviſion of the law, but betake hericlte to her owne policy and proviſion, 


there the law will not ayde her, as here by Littleton it manifeſtly appeareth. And io it is in 


the other caſe. ( 


and charzeth one of the mannors with a rent charge, and e 


.* 


*) As if a man be ſeiſed of three mannors of 7 * value in fee, and taketh wife, 
„eth, ſhe may by the provition 


of the law take a third part of all the mannors and hold them diſcharged ;_ but it ſhe will ac- 


cept the entire mannor charged, it is holden that ſhe ſhall hold 


it charged. 


A 


. 
— 1 
(433 


(Poll, 174. b.) 


See more of this in the chaptei 
of diſcontinuance. Sechoge 


20. H. 6. 14. 


) 26, F. g. dower 133. 17. E. 
2. tit. dower 164. 18. II. b. 27. 
(Ant. 32. b. 33- a. 


(1) In L. & XI. Roh. and the two Cambridge MSS. theſe words are added, % IL taille, ff come ſera dit en apres en le ebapitre 


ae {rIrontinuance. 


What follows in this ſcction is not in L. & Ml. Roh. or the MSS. 


(2) For the effect of this doctrine about reve: ions on eſtates tail, and with what quilification it ſhould be underſtood, ſee 
the authorities collected in 1. Vin. Abr. 141. pl. 2. to which add 2. Atk. 206. and poſt. 174. b. . 

Lord Coke may be here preſumed to mean a incal warranty; becauſe hereafter he allows and in his time it was the 
common leaining, that collateral warranty would bar the iſſue in tail without recompence. Poſt. 374 b. a 

(4) In a Coke upon Litticton I have with MS. notes there is the following remark.—“ Seo this ; ſor I think the forme - 
„n muſt be brought in the name of the iſſue and the ſurviving parcener, aud then the parcener to be furamoned and ſever- 
„ed, and then the iſſue to make a ſpecial count and ſlew the partition.“ 

(3) See peſt. 176. b. and ſect. 274. 


4 U 


Lib. 3. 


Dyer 1. Mar, 98. 


(*) 15. E. 4. 3. a. per Littleton. 
bd. 4. fo. 121. 122. Baſlard's 
Calc. 


("] 13. E. 4 3: 42 AM. 22. 


(1) Acc. ant. 166. a. 2. Vern. 233. 
(2) This word, which is ſo uncommon 


Cap. I. 


A partition of lands intailed betweene parceners, if it be equall at the time of the partition, 
ſhall bind the iſſues in taile for ever (1), albeit the one doe alien her part. 

But here it may be demanded, that fecing Lisi luton faith, that it ſhall be taken to be the foll 
of the eldeſt parcener, &c. what if ſo be the eldeſt did not know of the eſtate tayle either n 
reſpect of the antiquity thereof, or for want of having of the evidence, or for any other cauſe, 


Of Parceners. 


what folly can be imputed to her? 

The anſwer is, that it is preſumed in law, that every one is conuſant of her right and 
title to her owne land; and on the other fide it ſhould be arrected (2) great folly in her to bee 
ignorant of her one title, And therefore the reaſon of Litileton doth firmly hola, 


| II (3) it appeareth, 
that when the privity of 


the eſtate is deſtroyed by 
the feoffment of one copar- 
cener, that upon eviction of a 
moity by force of an entayle 
againſt the other ſhe ſhall not 
enter upon the alienee. But 
in this caſe that Littleton here 
putteth, when the privity of 
the ſtate remaineth, and the 
part of the one 1s evicted, (*) 
ſhe ſhall enter and hold in vo- 
parcenary with her other co- 
parcener ; and fo it is in the 
caſe of an exchange. By rea- 
ſon of the Sc. in the end of 
this ſection there may two 
queſtions be juſtly demanded. 

What if the whole eſtate 
in part of the purparty of one 
parcener be evicted by a title 
paramont ; whether is the 
whole partition avoyded, for 
that Littleton here putteth 
the caſe that the whole pur- 
partie of the one 1s defeated ? 

The ſecond queſtion is, 
whether if but part of the 
ſtate of one coparcener be c- 
victed, as an elinte in taile, or 
for life, leaving a reverſion 
in the coparcener, whether 
that ſhall avoid the partition 
in the whole ? 

To the firſt it is anſwer- 
ed, that if the whole eſtate 
in part of the purparty bee 
evicted, that ſhall avoyd the 
partition in the whole, bee 
it of a mannor, that is en- 
tire, or of acres of ground, or 
the like that bee ſeverall; 
Li for the partition in that 
cate 1mplycth for this pur- 
poſe both a warrantie and 
a condition in law (4), and ei- 
ther of them is entire, and 
ziveth an entry in this caſe 


nto the whole. And fo hath 


Sect. 262. 


UXY / home 

fort ſeiſie en fee 
d'un carve de ter- 
re per juſt title, & diſ- 
ferfiſt un enfant deins 
age d'un auter carve, 
& ad iſſue deux files, 
S moruſt ſoifi d'am- 
bideux carves, enfant 
adonque efteant deins 
age, & les files en- 
tront & font partiti- 
on, i int que Pun carve 
% allotte al pur- 
party Fun, come per 
cafe al puiſue en al- 
lowance d'auter carve 
que eſt allotte a le pur- 
party de Pauter, ft 
purs Penfant enter en 
le carve dont i fuit 


difeift fur la pla. 


fion le parcener que 
ad meſme le carve, 
donques meſme le parce- 
ner poit entrer en lau- 
ter carve que ſa ſoer ad, 
tener en parcena- 
ry oveſque luy. Mes 
fi le puiſne aliena meſme 
la carve à un auler 


en fee ſimple devant 


Pentrie Fenfant, & puis 


Penfant enter ſur le poj- 
gion Palienee, don- 


Sect. 262. 


ALSO if a man bee 

ſeiſed in fee of a 
carve of land by juſt 
title, and hee difleile 
an infant within age 
of another carve, and 
hath iſſue two daugh- 
ters, and dyeth ſeiſed 
of both carves, the in- 
fant being then with- 
in age, and the daugh- 
ters enter and inake 
partition, ſo as the one 
carve is allotted for 
the part of the one, as 
per caſe to the young- 
eſt in allowance of 
the other carve Which 
is allotted to the pur-- 
partie of the other, it 
afterward the infant 
enter into the carve 
whereof hee was di 
ſeiſed upon the pos- 
ſeſſion of the parcenet 
which hath the ſame 
carve, then the famc 
parcener may enter in- 
to the other carvc 
which her fiſter hach, 
and hold in parcenary 
with her. But it the 
yongeſt alien the lame 
carve to another in 
fee before the entry of 


que | 


that I cannot find it noticed in any dictionary I have ſeen, is apparently uſed for 


rectoned. Lord Coke ſeems to borrow it from Littleton's uſe of the word rette at the beginuing of the ſection here commented 


upon. 
0 Ant. 172. b. 


(4) That is a condition to give re-entry and a warranty to vouch and have recompence. Sce poſt. 384. a. 


Lib. 3. 


que el ne poit en- 
ter en lauter carve 
pur ceo que per 
fon alienation el ad 
luy tout ouſterment 
d:ſmifſJe d'aver af- 
cun part de les te- 
moments come par- 
cener. Mes j; le 
purſne devant J en- 
trie Fenfant fait 
de ceo un leaſe pur 
terme d'ans, ou pur 
terme de vie, ou en 
fee tayle ſavant 
la reverſion a luy, 
& puis Venfant en- 
ter, ld paraventure 
auterment eſt; pur 
ceo que el ne ſoy 
diſmifſe de tout ceo 
gue fuit en luy, mes 
ad reſerve a luy 
te reveiſian & t fee, 
Sc. 
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the infant, and after 
the infant enter upon 
the poſſeſſion of the 
alienee, then ſhe can- 
not enter into the 
other carve; becauſe 
by her alienation ſhee 
hath altogether diſ- 
miſſed her ſelf to have 
any parte of the tene- 
ments as parcener. But 
if the youngeſt before 
the entry of the infant 
make a leaſe of this 
for terme of yeares, or 
for terme of life, or in 
fee tayle ſaving the 
reverſion to her, and 
after the infant enter, 
there perad venture o- 
therwiſe it is; becauſe 
ſhe hath not diſmiſſed 
her ſelfe of all which 
was in her, but hath 
reſerved to her the re- 
verſion, & the fee, &c. 


Sect. 262. 1 74 


it beene lately reſolved [o] both [0] Boſtard's caſe lib. 4. fol. 191, 
in the caſe of exchange and of 
the partition, 

o the ſecond, if any eſtate 
of freehold be evicted from the 
coparcener in all or part of her 
purparty, it ſhall be avoyded 
in the whole, (1) As if A. bee 
ſeiſed in fee of one acre of land 
in poſſeſſion, and of the re- 
verſion of another expectant 
upon an eſtate for lite, and hee 
diflette the leſſee for life who 
makes continuall clayme; 4. 
dycth ſeiſed of both acres, and 
hath ſue two daughters; par- 
tition is made, ſo as the one 
acre 13 allotted to the one, and 
the other acre to the other; the 
leſſees enter: the partition is 
avoided for the whole, and fo 
likewiſe hath [] it beene lately 
relolved, 

[7] Yet there is a diverſity 
betweene the warranty, and 
the condition which the law 
createth upon the partition, 
Where one coparcener taketh 
benetit of the condition in law 
(2) the deteateth the partition in 
the whole. But when thee vouch- 
eth by torce of the warranty in 
law for part, the partition thall 
not bee deteated in the whole, 
but thee ſhall recover recompence 
for that part. And therein alto 
there is another diverſity be- 
tweene a recovery in value by 


[ 5] Boſtard's cafe, ubi ſupra, 


[4] Vide 5. E. g. tit. voucher 
219. 


(6. Co. 19. b. 1. Ro. Abr. 815, 
4- Co. 122: 


force of the warranty upon the exchange and upon the partition. For upon the exchange 


he ſhall recover a tull recompence for all that he loſcth, 


But upon the partition ſhe 


mall recover but the moity, or halfe of that which is loft, to the end that the loſſe may be 


cquall. (3). 


Many other diverſities there be between exchanges and 
greater privities in cafe of partition in perſons bloud and el 


Yartitions + for there are more and 
ates, than there is in exchanyes ; 


; 


18. E. 2. tit. aid 171. 19. II. 6, 
26. (Ant. go. b.) 


all which were too tedious to rehearſe in this place, ſeeing ſo much as hath beene ſaid herein 
is ſuilicient tor the explanation of the caſes of partition which Litil ton hath put. 


Dongues ne poet enter en Pauter carve, Sc. By this is alſo approved that 
which hath beene often ſaid before, that when the whole privity betweene coparceners is de- 
{troyed, there ceaſeth any recompence to be expected either upon the condition in law or War- 
ranty in law by force of the partition, 


Per fon alienation il ad luy tout oufterment diſiniſſè d aver aſeun part 


de les tenements come Parcener. Hereupon it followeth, that if one N maketh 
a feoffement in fee, and aſter her feoffee is impleaded and voucheth the feo 

hare aid of her coparcener to deraigne a warranty paramount, (4) but never to recover pro rata 
againſt her by force of the warranty in law upon the partition; for Liſileton here faith, that 


(Poſt. 243. b) 


or, [r] ſhe may /] 41. E. 3-24. 114. He 4 22 
23- 14 L 3. id 24. (Hob. #1, 


20. 


by her alienation ſhe hath diſmiſſed her ſelte to have any part of the land as parcener, and 
* * * * . 
without queſtion as parcener the muſt recover pro rats, upon the warranty in law againſt the 


other parcencr. 


And yet in fome caſe the feoffee of one coparcener ſhall have aid of the other parceners 


to deruigne the warranty paramount, 
they make partition, and the one of them enfeoffes her ſonne and heire apparent and dieth, the 
tonne is impleaded, albeit he be in by the feoffement of his mother, yet thall he pray in ayd of 


And therefore [a] it there be two coparceners and ſa} 43. F. 2 


24, PI, Com. 
+ E. 3. 1. 3. E-3- 7-36 E. 3 
L9. e. 


| the 


(1) So it is of an exchange. Hob. 152. Calthrope's reading on lord and copyholder 92. 1. Ro. Abr. 815. 


(2) That is, by extry. 


» Co 7 L233. 


_ (3) See ace. the cafe of dower poſt. 304. b. See alſo the provifion in favour of the lord for the third part not deviſable by the 
Natute of wills 34. & 38. II. 


(4) See 21. II. S. C. 1. 1. 3. 4 II.. 3. a. & Plowd. Manſcl's caſe 7. a. & b. 
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[5] 32. E. 1. tit. a d 178. 
3 E. 2. ibid. 163. {Poit. 384. b.) 


[*] 5.11. 6. 


Manicl's cat 
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(Ant. 173- 3.) 
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29. 31. K. 4 
E. 4. 13. 19. H. 6. 
. 3. H. 6 A. 
21. E. g. 14 Am. 


Cap. 1. 


fee taile ſavant le reverſion a luy, &c. This (v 


Of Parceners. Sect. 263, 264. 


the other coparcener to have the warranty paramount ; and the reaſon [5] of the oraming 
of this aid is, for that the warranty betweene the mother and the ſonne is by law adnu led. / 14 
and therefore the law giveth the tonne albrit he be in by feoflment, to pray in ay d ot the oth 

pareener, to deraigne the warranty paramount; wherein is to bee obterved the gicut cquity 
ot the common law in this caſe; 5 x 


yu 
* 


1i/ celan leges crprunt vt ure rerantnre 


[*] But if a man be ſeiſed of lands in fee, and hath iſſue two daurhrers, and make a wife 
in taile to one of them, and dye ſeited ot the reverſion in tee which defend to both untere, 
and the donce or her iſtue is imp! aved, Ilie ſliall not pray in ayd of the other che ner, either 
to recover pro rata, or to deraigne the warranty paramount; for that the other iifter is 4 
ſtranger to the late twle, whereot the eldeſt was fole tenant, aud never Particion Was or could 
be thereof made. (2) | 


Mes ſi le puiſue devant Pentrie Fenfant fait de ces un tafv, &c. ou en 


: pon that which hath beene fad) (3) 
needeth no explanation. Only this is to be obſerved, that, alheit it is in the power of tenant 
in tale to cut off the reverſion, yet if the infant enter betors it be cut off, the law hark ſuc, 
contideration of this reverſion, that the that loſeth it hall enter into her Gp: part, 231 


hold with her in coparcenary, for thut the privity betu ecue them was uot wholly de 


'roved. 149 
* \ 7 


Sect. 263. 


JT M. jt fotent trois ou quater ALSO if there be three or foure 

parceners, &c. que font parti  Coparceners, &c. which 
{102 enter eux, ft le part d un parce- make partition betweene them, 
ner ſoit defeat per tiel layal entrie, if the part of the one parcener be 
el poit enter & occupier les auters defeated by ſuch lawiull entric, 
tc res voeſque touts les auters par- the may enter and occupie the o- 
cencrs, & eux compeller de fuine no- ther lands with all the other par- 
vel partition de les auters terres Ceners, and compell them to make 
euter cuæ, &c. new partition betweene them of 

the other lands, &c. 


FJNTER &, Sc. This SO. impflicth, that 


= * * * * . * 
hat ſo it is betweene the ſurrteipe na- 
* . 8 1 


«do 
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Sect. 264. 


LE baren fiy JTEM , font deux: ALSO if there bee 


tient ciuscome parcenirs, & Vun two parceners, and 
* i 
tenant per lecur- prent baron, & le baron the one taketh huſband, 


tefie. Thisis no ſe- & Ja eme on? iſſue enter and the huiband and 
VErance 2 ceux, & la feme devy, & le wife have iſſue be- 
the other coparcener Harun ſiy tient eyns en tweene them, and his 
and the tenant by the Je moity come tenant per wile dicth, and the huſ- 
—— he Je curteſie, en ces cas le band. keepes himſelfe 
doth continuc the ſtate parcener Que furveſqui/t 111 as tenant by the cur- 
of coparcenary, 25the & fo tenant per le curte- teſie, in this caſe the 
other pareener did. (5) . . dS A 6 Y 

Vors lo tenant Jie dien potent faire par- parcener which ſurri— 


Cs 


7 74 ; * 2 


Acc. poſt. 295. a. TE A : 

Sce polt. 177. b. nas to land gisen in frank martiage. Sce allo 2. II. C. 16. 
Ant. 173. a. and note 2. there. 

See ant. 103. a, & b. ot 5 

Acc. polt. 1-;. b. Sce alſo fo. 192. a. and Bro. joinder in action 40. 


Lib. 3. 


tition enter euæx, c. Et þ 
le tenant per le curteſie 
ne voit agreer al parti- 
tion d'eftre fait, donques 
le parcener que ſurveſ- 
guift poit aver envers te 
ſenant per le curteſie, 
briefe de partitions faci- 
enda, &c. & luy compeller 
de faire partition. Mes 
fi le tenant per le curte- 
fre voile aver partition 
enter eux d'eſtre ſuit, & le 
farcener que ſurveſquiſt 
ne wait ceo aver, donque 
le tenant per le .curteſie 
 avera aſcun remedy pur 
aver partition, &c. Car 
il ne poit aver brufe 
de partitione facienda, 
fur ceo que il neſt par- 
cener, car tiel briefe 
giſt pur parceners 
rantſolement. Et ifint 
poyes veyer, que briefe 
de partitione facienda 
giſt envers tenant per 
le curteſie, & uncore 
il meſme ne poit aver 


tiel briefe. 


Of P arceners. 


veth, and the tenant by 
the curteſie may well 
make partition between 
them, &c. And if the 
tenant by the curteſic 
will not agree to make 
partition, then the par- 
cener which ſurviveth 
may have againſt the 
tenant by the curteſie a 
writ de partitione faci— 
enda, &c. & compel him 
to make partition. But if 
the tenant by the curte- 
ſie would have parti- 
tion to be made between 
them, and the parcener 
which ſutviveth will 
not have this, then the 
tenant by the curteſie 
cannot have any remedy 
to have partition, &c. 
For hee cannot have a 
writ of partitione facien- 
dg, becauſe he is no par- 
cener. For ſuch a writ 
lyeth for parceners on- 
ly. And fo you may ſee, 
that a writ of partitione 


factenda lyeth againſt 


tenant by the curteſie, and yet he himſelfe can- 


not have the like writ. 


Sect. 264. 
per le curteſie brief 


de partitione faci- 
endd, Sc. Here by 
the Sc. is implyed, that 
albeit that the tenant 
by the curteſie be an 
eſtranger in blood, yet 
the [c] writ de partitione 
Sacienda clearly lies a- 
gainſt the tenant by the 
curtche, becauſe he con- 
tinueth the eſtate of co- 
parcenary. 

If two coparceners 
be, and one x aur alien 
in fee, they are tenants 
in common, and ſeverall 
writs of pracipe muſt be 
brought againit them; 
(1) and yet the parcener 
ſhal have a writ of par- 
tition againſt the alic- 
nee at the common law, 
which is a far ſtron- 
ger caſe then the caſe 
put of tenant by the 
curteſie. 


Tiel briefe gift 
pur parceners tant- 


Solement. Hereby it 
appeareth, that neither 
the tenant by the cur- 
telie, nor (much lefle) 
the alienee of a copar- 
cener ſhall have a writ 
of partitione faciendd at 
the common law; (2) 
tor Littleton ſaith here, 
that ſuch a writ lyeth 
onely tor parceners, [*] 
but it may be brought 
by a parcener againſt 
ſtrangers, as it appeareth 


ol 


3. E. g. 47. 9, E. 5. 13. 16. 


J 
2 Aid 129. 19, E. g. ibid. 
141 


28. E. 3. 3. 


by 


13- E. 3- 47+ 48. (F. N, B. 197% 
owd. 396. b.) 


betore, But a nuper obiit and a rationabil: parte (3) doe lye onely berwecne two coparceners 
on both ſides. 

If three coparceners be, and the eldeſt doth purchaſe the part of the youngeſt, the eldeſt, 
having one part by deſcent and the other by purchaſe, ſhall have a writ of partition at the 
common law againſt the other middle fiſter, et fc de fimilibus. And ſo it is in a far ſtronger 
cale, it there be three coparceners, and the eldeit taketh huſband, and the huſband purchaſe 
the part of the youngeſt, the huſband for his part is a ſtranger and no parcener, * yet he 
and his wite ſhall have a writ of partition againſt the middle ſiſter at the common law, be- 
cauſe he is ſeiſed of one part in the right ot his wite who is a parcener. (4) 


Dier 1, Mariz 98. 


F. N. B. 32. Regiſtr. 


Pur aver partition, Sc. Here by this &c. is included all others that be ſtran- 
gers in blood, whether they come to their eſtates by purchaſe or by act in law. Since 
Littleton wrote, by the ſtatutes [4] one joyntenant or tenant in common may have a writ 
of partition againſt the other; and therefore at this day the alienee of one parcener may 
have a writ ot partition againſt the other parcener, becauſe they are tenants in common: and 
the like had becne attempted in former parhaments [*] but prevailed not untill theſe latter 
ſtatutes. | 

[e]! The tenant by the curteſie ſhall have a writ of partition upon the ſtatute of 


32. 


[4] 31. H. 8. cap. 1. 32. II. 8. 
cap. 32. Vid. ſect. 290. 


L'] Rot. Parl. 1. R. 8. nu. 82. 


le] Brooke tit. partition 41. 


(1) Acc. ant. 162. b. But it is no ſeverance, if the alienation be only for life. Poſt. 192. a. 
(2) See acc. Dy. 98. b. 

(3) Sce ant. 164. b. 

(4) Scein F. N. B. 62.5. the form of the writ in ſuck a caſe. 


4 % 


Lib. 3. Of Parceners. 


Cap. I. 


Sect. 265. 


2. H. 8. ca. 32. for albeit he is neither jointenant nor tenant in common, for that a pracipe 
yeth againſt the parcener and tenant by the curteſie, as hath been ſaid, yet he is in equall 
miſchiefe as another tenant for life. 
7] Mich. 5. & 8. Enz. Bend. [V] If there be three coparceners and a ſtranger purchaſe the part of one of them, he and 
loves inter Wotton & Cooke. (1) one other of the coparceners ſhall not joyne in a writ of partition, neither by the common 
Dier 3. Marie 128. A. & 7. Elie, law, nor by force of the ſtatute ; for the words of the preamble of the ſtatute be (and noue of 
2095 them by the law doth or may know their ſeverall parts, Ec. and cannot by the lawes of this realme 
make partition thereof, without other of their mutuall aſſents, &c.) Now in this caſe the one 
of the plaintifes, viz. the parcener, may have a writ of partition at the common law, and the 
other parcener being a purchaſer may have it by the ſtatute ; and therefore they ſhall not joyne 
in one writ, ; 


{1. Sid. 136. Ant. 140. 3.) 

See before all the ancient au- 
thors of the law concerning 
gavelkind ubi ſupra. Lambert 
vor Lo tits exicript. 


313. E. 4. 8. b. 21: L. 4 $6. b. 
(4) Com. 129. b. in Buckles 
caſe. Vide ſcet 8. ver ſus hnem, 
(1. Sid. 138. Dutts. Plac 195+) 


] Berocheſcire. Hereford. 


„ ] amb. verb. Welſhmen. $:1- 
eiter Grialdus 


(1, S. C. is alſo in Dy. 260 


Cap. 2. 


IZES il covient en 
le declaration de 


faire mention de le cu- 
flome. Well faid 1.ittleton, 


[e] that he in his declaration 
muſt make mention of the 
cuſtome, as to ſay, that the 
land is of the cuſtome of 
gavelkinde 3 but hee ſhall not 
preſcribe in it. And fo is it 
of Burgh Engliſh. And theſe 
two vary in that point from 
other cuſtomes ; for the law, 
when they are generally al- 
ledged, taketh knowledge of 
theſe two. (4) 

In [+] Domeſday it is thus 
ſaid, duo fratres tenuerunt in 
paragio (5) quiſque habuit au- 
tam ſnam, & potuerint ire qad 
volutrint. 


Auxy titel cuſtome 
e enauters lieux Ang- 


leterre. Of this ſuſſicient 
hath beene ſaid betore. (6) 


North Gales. Wales, 
IFallia. It commeth II] of 
the Saxon word eweaih, which 
lignifieth peregrinus, Or ex» 
terns ; for the Saxons fo called 
them, becauſe in troth they 
were ſtrangers to them being 
the remaine ot the old and an- 
cient Britons, a wiſe and 
warlike nation inhabiting in 
the welt part of England, 
Theſe men have kept their 


proper language for above theſe thouſand yeares paſt ; and they to this day call us Et 
men Saus, (that is) Saxons, 


Parceners by Cuſtome. 


PARCENERS per 

le cuſlome ſont lou 
home ſerjie en fee ſimple, 
ou en fee taile, de 
terres ou tenements 
que font de tenure ap- 
pel gavelkind deins 
le county de Kent, & 
ad iſſue divers fits & 
devie, tielx terres ou 
tenements diſcenderont 
a touts les fits per le 
cuſtome, & ovelment 
enhertteront & ferront 
partition enter eux per 
le cuſtome, ſicome fe- 
males ferront, et briefe 
de partitione faciend4 
geſt en ceo cas, fi- 
come enter females, 
Mes il covient en la 
declaratiin de faire 
mention de le cuſtome. 
Auxy liel cuſtome eff 
en aiters lieux d En- 
gleterre. Et auxi tiel 
cuſtome eft en North 


Gales, &c. (2) 


7 | And the like cuſtome, as our author here faith was 
North Wales, was alſo in Ireland; for there the lands alſo (which is one marks of the an 


Sect. 265. 


PARCENERS by 

the cuſtome are, 
where a man ſeiſed 
in fee ſimple, or in 
fee tayle, of lands or 
tenements which are 
of the tenure called 
gavelkind within the 
countie of Kent, and 
hath iſſue divers 
ſonnes and die, ſuch 
lands or tenements 
ſhall deſcend to all 
the ſons by the cuſ- 
tome, and they ſhall 
cqually inherit and 
make partition by the 
cuſtom, as females 
ſhall do, and a writ ct 
partition lieth in this 
caſe as between fe- 
males. But it behoov- 
eth in the declaration 
to make mention ot 
thecuſtome. Alſo luc, 
cuſtome is in other 
placesof England,and 
alſo tuch cuitomeis in 
North-Wales, (3) &c. 


— 1 l 
11! 


cient Brittons) were of the nature of gaveliixde ; but where by their Brebon law the be 


. b. 


(2) In I.. & M. and the two MSS. it is en Northumberland et North ala, &. 


(3) But by the 34. & 35. II. 8. gavelkind deſcent of lands in Wales is expretsly taken 
Aelcemible to the eldeit lon according to the common law of England. 
rious eſtates have been made deſcendible according to the common law b 


Gavelk. 78. 


3 and therefore the oth 


. , 
* 1 * 
1 Il %&% 


; away, and all lands there are mate 
See that ſtatute c. 26. . 91. and 128. Alſo in Kent v4- 
y ſpecial ftatutes for this purpoſe. See Robint. on 


(4) But according to a very accurate writer on gage this dofrine muſt be reſtraine« 
and Borough ug lands, which is confidered as the eſſence of both 
and Borough H, lavd mult be fpecia/'y pleaded. See Robiuf. on Gavelk. 41. 


| to the ſpecial deſcent of pawelhins 
e the other cuſtoms incident to gavoiaiss 
For this difference ſeveral authorities are citcd ; 


namely, as to gavelsiud a caſe in Cro. Cha. $62. another in 1. Lev. 79. 1. Sid. 137. and Raym. 56. and athird in 2. Sid. 1 73 
and as to Borough Engl a caſe in 1. Salk. 243. I the rather introduce theſe references becauſe mr. Robinſon's treat! 


come very ſcarce. 


(5) This word means equa/ity, being derived from the adjective par, and made a ſubſtantive b 


more concerning the termination of agiz2 aut. 86. 4, Sce allo as to di/paragatio ant. $0. a. 


(6) Ant. 14. a. and 140. a+ See ally book 1. chap. 7. of Rohinſon on Gavelkind, where the reader will fte 2 mod learned 
diſſertation on the origin antiquity and univerſality of partible deſcents. 


tiſe is be- 


y the addition of ag:um. Read 


Lib. 3. Of Parcenersby Cuſtome. Sect. 266,267. 


ſtards inherited with their legitimate ſons, as to the baſtards that cuſtome was aboliſhed. (1) 
And agreeing with L leton in this point, ſee an old ſtatute, * Aliter ufiratum eff in Wallid, 
quam in Anglii, quoad ſucceſſionem — Four 3 ed =_ bereditas partibilis eft inter heredes 
maſeulos, et & tempore cuj us non extitit memoria partibilis extitit, dominus rex non vult, gudd con- 
fretudo illa abrogetur, ſed quid hereditates remaneant partibiles inter confimiles bæredes ſicut fieri 
conſuryit, & 2 partitio illius ficut fieri conſuevit. (2) 
Piarceners per le cuſtome, &c. Well ſayd Linleton, © by the cuſtome,” for ſons 
are parceners inreipect of the cuſtome of the fee or inheritance, and not in reſpect of their per- 
ſons, as daughters and niſters, &c, be. [Y] Er ſunt participes quaſi partem capientes, &c. ra- 
tione iffins ret que partibilis eff, et non ratione perſonarum, que non ſunt guaſi unus heres & unum 
corps, fed diverfs heeredes, ubi tenementum partibile eft inter plures coheredes petentes, gui d ſcen- 


Aunt de eodem fripite & ſemper ſolent dividi ab antiguo. 


ITEM y ad autre 

particion quel eft 
d'auter nature ef 
Tauter forme que af- 
cuns des partitions a- 
vauntdits font. Sicome 
home ſeifte de certain 
terres en fee ſimple 
ad iſſue deux files, et 
eigne eft mary, et le 
piere dona farcel de 
fes terres a le baron 
ove Ja file en frank- 
mariage, et moruſt 
feifie ae le remnant, le 
quel remnant eft de 
luis gremder value 
er an que ſont les ter- 
res dones en jrank- 
Mariage. 


EN cel caſe, le ba- 

ron, ne le jeme, 
avera riens pur lour 
purtartie de le dit 
remnants, ſinon que 
ils voilent mitter lour 
terres dones en franł- 
mariage en hotch- 
pot gveſque le rem- 


(1) The gavelkind deſcent of lands in Ireland was an incident to the cuſtom of 1a»i/ry, and a 


17. 


the common law. Iriſh Stat. of 17. & 18. G. 3. c. 49. f. 1. — Lord Coke, a 
except as to biſtarls remained in Ireland, ſeems not to have been aware of the caſe of taniſtry. 
reſpect was before that caſe more applicable to Wales than Ireland; for the ſtatute of 


Sect. 266. 


AL ſo there is another 

partition which is 
of another nature and 
of another forme then 
any of the partitions a- 
foreſaid be. As if a man 
ſeiſed of certaine lands 
in fee ſimple hath iſſue 
two daughters, and the 
eldeſt is maried, and 
the father giveth part 
of his lands to the huſ- 
band with his daughter 
in frankemariage, and 
dyeth ſeiſed of the rem- 
nant, the which rem— 
greater 
yearly value then the 
lands given in frank- 


nant is of 


mariage. 


Sect. 267. 


N this caſe, neither 
the huſband, nor wife, 
ſhall have any thing 


for their purpartie of 


the ſaid remnant, un- 
leſs they will put their 
lands given in frank— 
mariage in Hotch pot, 
with the remnaatoi the 


DONA parcel di 


ſes terres a le 
baron ove ſa file en 


frankmariage. 

Here it appeareth, that 
a gift in trankemarriage 
may be made atter maxi- 
age, as hath beene ſayd 
in the chapter of tee 
tayle. (3) 


Le quel remnant 
ft de pluis greinder 
value per an, &c. 
Admit, that the lands gi- 
ven in frankmariage are 
of greater value than the 
linds deſcended in fee 
ſimple, ſhall the other ſiſ- 
ter have any _ a- 
gainſt the donees? It is 
plaine ſhe ſhall not; be- 
cauſe it is lawfull for a 
man to diſpoſe of his own 
lands at his will and plca- 
ſurc, | 


FN cel caſe, le ba- 
ron, ne le feme, a- 
vera riens pur lour pur- 


partie, &c. [A This gift [ 


in frankmariage ſhall prima 
facie be intended a ſufficient 
advancement ; and therefore 
the remnant ſhall deſcend to 
the other coparcener, onely 
with this proviſion in law 
tacitt annexcd, that if the do- 

ners 


the partible de ſcent of lands there amongſt males with an exception excluding haſtards, whereas 1 ö : 
evidence of confirmation of the Brehon law with ſuch an exception. See ant. 141. a. where lord Coke himſelf takes notice of 3 
total abolition of ths Brehon law. a 


(2) Sce ant. 17s. b. note 4. 


(3) Sce ant. 24. b. She alſo ace as to dower ex aſenſi patris after marriage F. N. B. 131. L. 


176 
Vide ſect. 219. | 


Stat. Walli, an. 12. E. 1. 


[4] Bract. Ii. 5. fo. 428. Brit, 
cap. 71. Flet, lib. 3. cap. 9. 


] 8. H. g. breve 380. 34. E. 2. 
nuper obiit 13. adjudge 4. E. 3. 
49. 10. K 14. Vi. 10. E. 3. 
38. & go. Alf. 7. Bratton lib. 2. 
fol. 57. lib. 5. to. 428. Brit, ca- 
72. Fleta lib. 6. cap. 47+ 


s ſuch ſell to the ground with 
hs firſt. For this caſe, which 


But in the reign 


time. See Robinſ. on Gavelk. 


the courſe of 


Wales cited in the next paſſage confirms 


doubt whether there is any 


— 
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Lib. 3. 


nees will put the land into 
hotchpot, then ſhe ſhall out of 
the remnant make up her part 
equall, But the donees muſt 
doe the firſt act, and in the 
meane time the whole tee fim- 
ple land deſcends to the other. 
And this is warranted here 
by Littleton, vis. that the 
donees ſhall have nothing for 
the purpartie of the remnant, 
vinlefle they will put their 
lands given in frankemariage 
in hotchpot ſo as the donees 
muſt doe the firſt act; and 
more expretly after in this 
chapter, (1) where he direct- 
ly ſaith, that the other fiſter 
ſhall enter into the remnant, 
and them to occupy to her 
owne uſe, unleſſe the huſband 
and wife will put the lands gi- 


nant de la terre oveſ- 
gue ſa ſoer. Et jj i int 
ils ne voilent fayre, 
donques le puiſne poet 
tener G occupier meme 
le remnande, & pren- 


dra a luy les profits 


Cap. 2. Of Parceners by Cuſtome. Sect. 267. 


land with her ſiſter, 
And if they will not 
doe fo, then the young- 
eſt may hold and oc- 
cupie the ſame rem- 
nant, and take the pro- 
fits onely to her ſelfe. 


tantſolement. Et il And it ſeemeth, that 
Jemble, que ceſt parol this word (hotchpor ) 


(hotchpot) en En- 
gliſb a pudding, car 
en liel pudding n'eſt 
communement miſe un 
coſe tantſolement, mes 
un choſe oveſque au- 


is in Engliſh a pud- 
ding ; for in this pud- 
ding is not commonly 
put one thing alone, 
but one thing with 
other things together, 


ven infrankmariage into hotch- e choſes enſem- And therefore it be- 
pot. And herewith agreeth hle. Et pur ceo il hooveth in this caſe 
Fleta, (2) who faith,” cum 1 a, 1 h , 
dicat tenens excipicndo, quad covient en te caſe to put the lands gl- 
on ** petenti 70 _ mitter les terres dones ven in frankemariage 
quia H. partierpem habet, Se. 4 y * : 

replicari poterit à petente nb en frankmariage oveſ- with the other lands 
provdieÞ A. tenet quazdam que les auters terres in hatchpot, if the huſ- 
partem in mart ag nm dar COM EN hotchpot, / le hand and wile will 


rinnt hered tate, nec t i 


tn parte fouere. And here baron & ja ſeme voilent have any part in the 
are three things (that I may aver gſcun part en les other lands. 


tpeake once for all) to be We 
obſerved. Firſt, that in this res kel res. 


ſpeciall caſe where there be two daughters, one of them onely ſhall inherit the lands in fee 
{imple, Secondly, that in this caſe there licth no writ of partition; becaute ox tencnt infimsl 
& pro indiviſo. Thirdly, if the parcener, to whom the land in ter ſimple deſcended, will 
not put the lands in Veel got, then may the donces enter into the tee imple lands, and hold 
151 Chanel. i them in coparccnarie with her, 8 | ; 
EE ERS. 7 And it teemeth by our old bookes, [&] that by the ancient law there was a kind of re- 
cap. 5. (4) Magna Carta cap. 18. ſemblance hercot concerning goods. Si autem Paſt debita deducta, S poft deductienem cæpeu- 
TT . N. B. 22. 30. E. 3. 25. farum S neceſſariee erunt, id totun, quod tunc ſjuperfueritys dividatur 14 tres partes ; quarum 124 
41- E. . Refp. 60. 31. All, 1g. pars relinguutur pucris (3) , preros habuerit defuuctas, ſecunda uxort ft ſuperſtes fuerit, & de 
17. F. „ Dounew 17. E. g. 17. fertiã parte habeat teflator liberam diſponendi facultatem. Si autem liberos non habeat, tunc me- 
cs e 5 1. 8. dictas defundlo,& alia medietas u.xori : fi antem fine uxore decefſerit liberis exiffentibus, tune med'c- 
R A defuntto, & alia medietas Iiberis tribuatur : fi autem fine uxore & liberis, tunc id totun ch 
* Lam. ( 119. 68. (Polt. 185* fundo remanebit. And by the law before the conqueſt it & was thus provided, five u uE i 
* An. 199-b.] five morte repentind fuerit inteffatus mortuns, dominus tamen nullam rerum ſuarum partem (preter 
eam qua jure debetur herioti nomine) fibi aſſumito, verum eas judicio ſuo uxori liberis & cagua- 
tione proximis jufte pro ſuo chique jure diſtribuito. 
(/] Regill. 142. 24. E. 1. Deti- But it appeareth by the R Her, [1] and many of our bookes, that there muſt he a cuſtome 
. 5 * „ E. 4 51. alleged in ſome county, &c. (5) to inable the wife or children to the writ de rationa5/ parte 
71 1 7 r ey = 36 q bororum ; (6) and fo hath it beene reſolved in parliament. [:] But ſuch children, as be reaton- 
1 8 ubly advanced by the father in his life time with any part of his goods, ſhall have no further 
part of his goods; for the words of the writ be, nec in vita patris promoti fuerunt. (7) 

Note, the cuſtome of London is, that if the father advance any of his children with any part 
of his goods, that ſhall bar them to demand any turther part, unleſſe the father under his haud 
or in his laſt will do exprefle and declare, that it was but in part ot advancement, (8) and then 
that child ſo partly advanced ſhall put his part in hozchpot with the executors and widow, (9) 
and have a full third part of the whole, accounting that which was formerly given unto him 
as part thereof. And this is that in effect, which the civilians call collatio bonorum. (10) 

Et 

(] See ſect. 268. | 

) See alſo acc. F. N. B. 197. 0. 

(2) Though prcri more commonly means %%, yet it je plain, that here it comprehends children of both ſexes; becauſe af- 
terwards i is uſed for the fame purpoſe. The word is uled in the fame large ſenſe in the writ or rationabtlt parte kongrium ; avi 
therefore Fit: herbert obſcrves, that the fon and dauchter may join in that writ. F. N. B. 122. C. Alſo this large fenfe of pre! 
is warranted both by the applicat.on ot the word in the Roman law, aud by its derivation from the Greek word Seit, which is 
maſculine or feminine according to the article betore it. Jo this efte&t Juſtinian's Digeſt in the title de morborum ee. 


gives the following extract trom the commentary of the Roman lawyer Julius Paulus on his famous predeceflor Sabinus. uteri 


appeliatione ettam pu: la figntficatur e nam et feminas pucrperas appeVant recentes ex partu; et Grace eat communiter appellatus. 
See Dig. lib. 50. tit. 16. leg. 163. and Mevag. Jur. Civil. Amœnitates cap. 39. voce puerpera, where that learned French writer Cx - 
patiates on the etymology of puer. I have been induced to give this explanation of the word prer by a caſe in our own law - 
books, which actually turned upon the queſtion, whether a daughter could take lands under that deſcription. The caſe aroſe 
on a remainder in a ſettlement made by a man on his firſt marriage /en/9r7 puers of the huſband and the heirs of his body; and 
this was decided by two judges againſt one to intitle a daughter and only child of the firſt marriage in preference to the ſon of 
a ſecond. Dy. 337. b. However there is a much carlier cate on the conſtruction of pert, in which it was interpreted to exclur 
females. Hob. 33. and the cafe there cited from 30. Af, 47. & 30. E. 3. 2. But now indeed, when legal infiruments are 1» 
univerſally expretied in the Englith tongue, it is not probable, that any diſpute ſhould ariſe in our courts of juſtice about the 
interpretation of this Latin word. | 

(4) The chapter of Ficta is here referred to erroneouſly. It ſhould be cap. 57. 

(5) The places, uſually named, as thole in which the cuſtomary divilioa of perſonalty on a death prevailed and fo in favor ot 
witc and children reſtraincd the teſtamentary power to a third or a moiety, are theſe: the province of York, the city of London, 
and various dittris of Wales, But fince lord Coke's time leveral ſtatutes have been made to remove this reſtraint in each of 
ele different places; and under thoſe ſtatutes the av» of the porfonal cttate is now ditpoſcable by laſt will in them through 
Logland and Wales, with this exception however, that there is ſtill no ſtatute affecting either the city of Cheſter which is part of 
the province of York, or ſuch other places rot within that province or London or Wales as may have ſuch a cuſtom ; though 
whether there be any ſuch places, I am uncertain, Sce for the province of York 4. W. & M.c.z. & 2. & 3. An. c. f. for Lon- 
dun 11. G1. C18. and for Wales 7. & S. W. 3c. 38. Indeed fir William Blackſtone treats the teſtamentary power over per- 
fonl eftate as now prevailing through a Ey land. 2. Blackſt. Comm. gth ed. 492- But if there be no other ſtatutes than thote 
he cites, being the ſame as are before mentioned, T take this to be a miſtake to tar at leaſt as regards the city of Chefter. The 
{1 is, that both the cities of York and Cheſter were excepted in the 4. of W. & M. and that the z. & ;. An. take away the 
exception as to the city of York only, As too the ſtatutes, which tubject the cuſtom of Cividingthe perſonal eſtate of deovaled pe- 
tons to the teltamentary power, CO not name any place in gland except London ind the province of York, it follows, that the 

tocal 


Lib. 3. Of Parcencrsby Cuſtome. Sect. 268. 
Et il jemble que ceſt parol (botchpot } oft en Engliſh a pudding, &c. 


Littleton both here and in other places ſearcheth for the ſigniſication of words, in all arts a 
thing moſt necefſary ; for ignoratis terminis ignoratur & ars. Vide for Etymologies, ſet. g5. 


119+ 135+ 154. 164. 204. 234. Cc. 


Hutſpot or hotſpot is an old Saxon word, and fignificth ſo much as Lireleton here 
ſpeaks. And the French uſe horchpot tor a commixion of divers things together, It tignifieth 
here metaphorically i» partem paſitio. In Englith we uſe to fay hodgrpodge, in Latine ſarrago 


or m#iſcellaneum. 


The relidue of this ſection needeth no explication. 


Sect. 268. 


ET ceſt terme (hotchpot) n'eſt 

forſque un terme fimilt- 
tudinarie, & eft a tant adire, 
ceftaſcavoir, de mitter les terres 
en frankmarriage & les auters 
terres en fee ſimple enſemble; & 
ces eft a tiel extent de conuſler le 
value de touts les terres, 4. de 
les terres dones en frankmar- 
riage, & de le remnant que ne ſue- 
ront dones, & donques partition 
erra fait en le forme que enſuiſt. 
Sicome, mittomus que home ſoit 
eiiie de 30 acres de terre en 
fee. ſimple, cheſcun acre de va- 
lue de 12 d. per an. & gue il ad 
ſue deux files, & Pune cl covert 
de baron, & le pier dona 10 acres 
de les 3o acres a le baron ove 
fa file en frankmarriage, & mo- 
ruſt ſeſſie de le remnant, dongques 
Pauter ſber entra en le remnant, 
5. en les 20 acres, & cux 0:cu- 
pierà a ſon uſe demeſue, ſi non que 
le baron et ja feme voile mitter 
les 10 acres dones en franke- 
marriage, ove les 20 acres en 
hatchpet, ceflaſcavur, enſem- 
ble; & donque quant le value de 
cheſcun acre i conts, ceflaſea- 
voir gue cheſcum acre vault fer 
an, & eſt aljejſe au enter eux 
agree, gue cheſcun acre vault per 
an 12 d. donques le partition 


AND this tearme [horchpot} is 

but a tearme ſimilitudinary, & 
is as much to ſay, as to put the lands 
in frankmariage and the other lands 
in fee ſimple together; and this is 
for this intent, to know the value 
of all the lands /c. of the lands 
given in frankmarriage, and of the 
remnant which were not given, and 
then partition ſhall be made in form 
following. As, put the caſe that 
a man be ſeiſed of 30 acres of land 
in fee ſimple, every acre of the 
value of 12 pence by the yearc, 
and that he hath iſſue two daugh- 
ters, and the one is covert ba- 
ron, and the father gives ten acres 
of the zo acres to the huſband 
with the daughter in frankmar- 
riage, and dycth ſeiſed of the rem- 
nant, then the other ſiſter ſhall 
enter into the remnant, vg. into 
the 20 acres, and ſhall occupie 
them to her owne ule, unleſſe the 
huſband and his wite will put the 
lo acres given in frankmariage, 
with the 20 acres in hotchpor, 
that is to ſay, together; and then 
when the value ot everie acre is 
knowne, to wit, what every acre 
valueth by the year, and js aſſeſſed 
or agreed between them, that every 
acre is worth by the yeare 12 
pence, then the partition ſhall be 


ſerra 


(1) This reference to Fleta is wrong. It ſhould be lib. g. cap. 9. p. 314+ 


I77 


13” 


Vide Brit. cap. 52. 4. E. 3. 40. 
: 


6. E. 3. 390. 10. E. 3 38. 24. T 
3.27. F. N. B. 202. Rec:it. 220 


Fieta lib. 5. ca. 47. (1) Mich. 10. 


1. 


1 1 
theia u! 


coram iege Hereford 12 


local cuſtom of any other part of England on this ſubje*? is not diſturbed by any ſtatutory proviſion. It now only remains to 
add here, that though thereſtamentary power is thus «xtended over the whole perſonality notwithſtanding the cuſtoms within 
London or the province of York or within any part of Wales, yet in the caſe of an inteſtacy the cuſtoms of thoſe places till ope- 
rate, there being a ſpecial proviſion to fave hh and all other peculiar cuſtoms in the ftatute of Cha. 2. for diſtributing the per- 
ſonal eſtates of inteſtates. Sec 22. & 23. Cha. 2. C. 10. Sce further as to the ſtatutes about theſe cuſtoms in the latter part of note 
. infra, 

, (5) In Swinhurne on teftaments there is 2 curious diſſertation explaining the cuſtom of the province of York in refpe# to filial 
portions 3 and in the courſe of it, the queſtion, what fort of advancemert thall exclude a child, is confidered at lirge, This va- 
Iuable part of Swinburne is not in the firſt edition ; but was afterwards added by him. It is otherwite as to many additions in 
the latter editions of his bock; theſe being full of enlargements comme from others, but, printed without difcrimivating them 
from Swinburnc's own work. This manner cf treating authors in new editions 15 ever gilfatisfactory and unjuſtifiable ; but in 
relpect to a- hooks, it is pecuharly incon enſent, the weight an! urbar ot theſ: {9 much Jepending on the charactee 
of the author. "Co Swinburne on this ſubjeft add rhe title ev//7s in Or, Burn's Eecbeſ. Law, in the courſe of which it is lcara - 
edly attempted to give the reſult of every thing to be met with on the ſulject in Syruburne's book or elſewhere. 

(6} Acc. 2. Inſt. 33. But in this point fome of great reſpect differ from lord Coke, Fitzherbert in his cor: mentary on the writ 
de ratienabili parte bong im contents, that the diſtribution, which exc!ug 15 the teſtamentary power from one third or one 
moiety of the perſonal eſtate, was in his time the gereral law of the land, and therefore nerded not a ſpecial cuitum to ſupport 
it, Ile is followed by Swinburne in the fame idea, ard even by our great modern commentator on the law of Eugland, 


who cites Finch's law to prove, that the general law was taken to be as repreſented by Fitzherbert as late as the ren 
of Charles the firſt. However mr. juſtice Blackſtone ſlates, that about this prizod the general law inieagbly changed; which 
4 4 amounts 


' 
| 
! 
| 
. 
1 


Lib. 3. Cap. 2. Of Parceners by Cuſtome. Sect. 269. 


ſerra fait en tie! forme, ceſtaſca- made in this manner, viz. the 
voir le baron & ſa feme averont huſband and wife ſhall have be- 
onuſlre les 10 acres dones a eux ſides the io acres given to them in 
en frankmarriage 5 acres en frankmariage 5 acres in ſeveral- 
ſeveraltie de les 20 acres, & lau tie of the 20 acres, and the other 
ter foer avera le remnant, 5. 15 ſiſter ſhall have the remnant, . 
acres de les 20 acres pur ſu pur- 15 acres of the 20 acres for her 
| partie, iſint que accomptant les purpartie, ſo as accounting the 19 
1 10 acres que le baron & ja feme acres which the baron and fem 
ount per le done en frenkmar- have by the gift in frankmariage, 
riage, et les auters 5 acres de and the other 5 acres of the 20 
f les 20 acres, le baron et ja feme acres, the huſband and wife have 
ont autant en annual value que as much in yearly value as the 
Pauter ſoer ad. other ſiſter. 


3 —_—_ _— 
— — 


Bract. lib, 2. fol. 27. lib. 5. fol. ND herewith in expreſſe tearmes agrecth Brafon, Britton, and Nlua, and al! the 
428. Brit. cap. 52. and Fleta lib. 


„ | bookes abovelaid and many others, And it is worthy the obſervation a] that atter this 

| [n] 10. E. 3. $7.40. AT. > 4. putting into hotchpor, and partition made, the lands given in kranbmariage are become as the 

E. 3. 49. other lands wluch deſcended trom the common anceſtor, and of theſe land it ſhe be imple 24-4 

[0] 29. AT. 23. (Ant. 169. b.) o] ſhe ſhall have aide of the other parcener as it the ſame lands had Cicended. (t) Sy ths 
coparcener that hath a tent granted to her for owelty of partition, as is atorclaid, hath ws 
rent, as if it had delcenued to her from the common anceltur, 


Sect. 269. 


1 ET iffint touts foits ſur tiel AND ſo alwaies upon ſuch parti— 


| partition les terres dones tion the lands given in frank- 
i" en frankmarriage demurgent a marriage remaine to the donees 


15 les donees & a lour heires fplon- and to their heires according to 
1 que le forme de le done: car ji the forme of the gift: for if the 
lauter parcener averoit riens other parcener ſhould have any of 
de ces que eft done en frank- that which is given in frank: mar- 
if marriage, de ceo enſucroit en- riage, of this would enſue an in- 
1 | convenience & chiſe encounter convenience and a thing againß 
Vi reaſon, que la ley ne voit fuf- reaſon, which the law will not 
Wl fer. Et la cauſe, pur que les ter- ſuffer. And the reafon, why the 
Ih res dones en frankmarriage lands given in framkmariage ſnal 

ferront mis en hotchpot, eſt ceo, bee put in hotchput, is this. When 

Quan home done terres ou ten- a man giveth lands or tenements 

ments en frankmarriage ove in frankmariage with his daugh- 
1 | fa file ou ove auter coin, il eff ter, or with his other coulin, it 
\ entendus per la ley, que tie! do- is intended by the law, that ſuch 
ne fait per tiel parol {frank- gift made by this word (frankma— 
marriage) eft un avencement, & riage) is an advancement, and for 
fur avancement de ja file ou de advancement of his daughter, or 
fon auter cofin, & noſmement of his couſin, and namely when 
quait 


(Hob. 10. 


(1) See ant. 174. b. cortra as to giſt in tail to àa daughter not being in frankmarriage. 


— — 


—— 


amounts to an admiſſion that lord Coke's doctrine of the neceſſity of a ſpecial cuſtom for the rationa%/ parte hann um became 
| perfectly eſtabliſhed within a few years after his advancing it, and-that this was fo without the aid of any ttirute. It is obſer v- 
| able alſo, that mr. juſt:ce Blackſtone conſiders Bratton and Fleta as cicar authorities againſt lord Coke. But mr. Somner, whoſe 
! very learned and extended diſcuſlion of this ſubje't ſeems to have efvaped the author ot the Commentaries, though not inclined 
| to an intire agreement with lord Coke, cites various paſſuges of the ſame ancignt authors, from which it appears, that their 
| writings in this reſpe& are contradictory. Sce in Somn. Gavelk. gr. a diſſertition on the queſtion, goht her the evrit br 
| | RATIONABILY PARTE BONORUM <v4s by the common law or by cuflom. Nor is it a ſlicht teltimony of its being ſettled law in 
1H lord Coke's time not to allow of the writ % rational parte bonorum without a ſpecial cuſtom, that mr. Sumner, Wwhofe 
[| 1 book before cited was finiſhed as carly as 1647 though not publithed till the reſtoration, obſerves on the order of partition under 
| this writ, that it was then, and that not lately, antiquated and vaniſhed out of uſe in Kent and otter countics, lurviving ouly iu 
i the province of York and ſome few cities. | 
1 (7) What under the cuſtom of the province of York ought to be deemed a reaſon ihle advancement ſufficient to bar the right 
1 to a filial portion, is largely diſcourſed upon in Swinburne on 1 eſtaments part z. fect. 18. For the cales liuce Swinburnc's time, 
| ſee Eq. Caf. Abr. 160. 16. 11. Vin. Ahr. 19“. Burn's Ecclcf. L. tit. evi/ls. 
| (8) Mr. Somner writes doubtfully on the preceding do-trine, and makes it queſtion ble, whether the child advanced may 
not waive his former portion and elect to take benefit of the cuſtomary partition in the way of hotchpor, Somn. Gavelk. 91 


| if By others the do *irine is abſolutely denied in another form, by i-liſtiag, that the advancement mull be equal to the cuſtomary 
| | ſhare ; and that, if the child advanced can prove the advancement to be leb, then fach child on the terms of throwing the ad- 
| vancement into hotchpot is intitled to the benefit of the cuſtomary partition, notwithſtanding any declaration of the father to the 
| contrary. Green's Priv. Lond. 52. 53. But in a cafe before lord chancellor Somers, the mayor and aldermen of London certiti- 
| 
| 


ed the cuſtom in terms not wholly agreeing either with lord Coke or with the differences from him before {tatcd, According to 
this certificate, though the advancement thall not be equal to the cuſtomary marc at the father's deceate, yet the child o ad- 


vanccd 


Lib. 3. Of Parcenersby Cuſtome. Sect. 270, 271. 


guant le denor et ſes heyres ma- 
veront aſcun rent ne ſervice de 
eux, finon que ſoit fealty, tangue 
le quart degree ſoit paſſe, Sc. Et 
pur tiel cauſe la ley eſt, que el a- 
vera riens de les auters terres 
ou tenements diſcendus a Pauter 
parcener, &c. ſinon que el voile 
mitter les terres dones en frank= 
mariage en hotchpot, come eft 
dit. Et ſi el ne voille matter les 
terres dones en frankmariage 
en hotchpot, donque el n'avera 
riens del remnant, pur ceo que 
ſerra entendu per la ley, que el eff 
ſicſicientment avance, a que a- 
vancement el ſoy agree & luy ti- 
ent content. 


the donor and his heires ſhall 
have no rent nor ſervice of them 
but fealtie untill the fourth degree 
be paſt (1). And for this cauſe the 
law is, that ſhe ſhall have nothing 
of the other lands or tenements 
deſcended to the other parcener, 
&c. unleſſe ſhee will put the lands 
given in frankmariage in hotch- 
pot, as is ſaid. And if ſhe will not 
put the lands given in frankma- 
riage in hotchpot, then ſhe ſhall 
have nothing of the remnant, be- 


cauſe it ſhall be intended by the 


law, that ſhee is ſufficiently ad- 
vanced, to which advancement 
ſhee agreeth and holds her ſelfe 


content. 


E ceo enſuerott encon venience & choſe encounter reaſon que la ley ne 


voet ſuffer. 


noi oft nemrveniens aut contra rationem non permiſſum eft in lege, Hereby it appeareth, 
as it hath been» often noted, [e] that an argument ab inconvenient! aut ab eo quod eff contra 
rationem is forcible in law. [pj Nihil enim, quod off inconveniens, eff licitum. 


Tanque le quart degree ſoit paſſe, &c. Here by Sc. is implyed how the 


degrees ſhall be accounted, whereot tufhcient hath beene ſaid before. 


SeCt. 


270. 


ESM la ley eft THE ſame law is N theſe three Cc. in 


this ſection is implied, 


Hieerenter les between the heirs hat if either the donees dye 
Jeires de les danees of the donees in frank- before the anceſtor, or ſur- 


vive the anceſtor and die 


en frankmariage, et 
les auters parceners, 
Ec. / les donees en 
Jrantmariage deviont 
devant lour aunceſter, 
ou devant tiel parti- 
tion. Sc. quant a mit- 
ter en hatchpot, &c. 


T nta, gue 
ones en frank- 
mariage fucront per 


mariage, & the other 
parceners, &c. if the 
donees in frankmari- 
age die before their 
anceſtor, or before 
ſuch partition, &c. as 
to put in hotchpot, 
&c. 


Seck. 271. 


AND note, that gifts 
in frankmarriage 
were by the common 


before ſuch a partition, or 
if the donees and all the 
parceners die before ſuch 
artition upon the putting 
into hotchpot, their iſſues 
ſhall have the fame bene- 
fit to put the lands into hotch- 
t; tor that benefit is herit- 
able, and deſcendible to the 
iſlucs, 


Ontinue, Cc. By 
this Sc. is to be un- 
derſtood, that before the ſta- 
tute it was a fee ſimple, and 


1578 


(Ant. 2. a.) 


Regula. 

fo] Vid. ſect. 138. 139. 231- 440. 
478. 488. 729. 

[#] 40. All. 27. 

(Ant. 2g. b.) 

Sett 20. 


lince 
(t) See ant. 21. h. 


vanced ſhall be excluded from any further part of the cuſtomary eſtate, unleſs the father ſhall by his laſt will or ſome other 
writing figne!! with his name or mark declare the vilue of ſuch advancement, in which caſe the child advanced, bringing the ad- 
vancement into hotchpor, ſhall, notwithſtanding the father's declaration of having fully advanced the child, have as much more 
a5 will make the advancement a full cuſtomary ſhare. This certificate was conſidered by lord Somers as concluſive of the 
queſtion ; and bas heen fince referred to by lord chancellor Hardwicke, as ſettling the point. Les the caſe of Chas w.- Fox bn 
1. I. Raym. 4*4. K. Eq. Caf. Abr. 154. in which latter book the certificate from the city is given at length. Seealſo lord Hard- 
wicke's words in 1. Vef. 16, and thoſe of Forteſcue maſter of the rolls in 3. Atk. 45. Being therefore taken as the rule of future 
d-cifion, the certificate demands particular attention. The reſult with reſpect to its operation upon the ſeveral ideas, which, as 
13 before ſtated, have prevailed concerning this point of the cuſtom, may be thus ſtated, Mr. Somner's notion, of a general right 
of election in the child advanced to waive his advancement and claim the cuſtomary ſhare, ſeems to fall to the ground; there 
being no election, except where the father under his hand aſcertains the advancement by confeſſing what its value was, and being 
> aſcertained it can be proved to be leſs than what the cuſtom gives.—The opinion, that the enn 5 vo 
| herty to prove his cutorgary ſhare greater than the advancement and ſo intitle himſelf to the benefit of the cuſtomary partition, 
ſ-ems to faii ; becauſe the terms of the certificate appear to admit no other evidence to aſcertain what the value of the advance- 
ment was, than the father's hand-writing, though it muſt be confeſſed, that excluding other evidence is ſcarce to be ſatis- 
fictorily accounted for, ualeſs the common reaſon of the difficulty of taking an account of ſuch advancements ſhall be deemed 
2 ſufficient one. As to lord Coke's repreſentation of the cuſtom, this alſo receives ſome qualification from the beforementioned 
cetificate : for, though it leaves him perfectly right, where the father is ſilent about the advancement ; yet it croſſes len ene 
opinion of the c fert of the father's declaring the advancement to be in full, and makes ſuch declaration inoperative where the 
a yancement aumitted by the father's hand-writing is not aZually full and adequate. (9) Here 
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fince the ſtatute a fee taile. So 
as it is true, that [g] the gifts 
doe continue (as our author 
here ſaith) but not the eſtates ; 
for the eſtate is changed, as at 
large appeareth in the chapter 
of cſtates in taile, And albeit 
our author here ſaith, that ſuch 
gifts have beene alwaies fince 


la common ley de- law before the ſta- 


vant le ſtatute de tuteof Weſtm. ſecond, 
Weſtminſter ſecond, and have beene al- 
et tout temps fuis ad waies ſince uſed and 
eie uſe et continue, continued, &c. 

Ec. 


J 12. H. 4. 11. 31. E. g. 
hy 116. 


(Ant. 21. a.) 


uſed and continued, yet now they be almoſt growne out of uſe, and ſerve now princi- 
pally for moote caſes and queſtions in law that thereupon were wont to riſe, 


HE lands given 

in frankmari- 
ave and the lands 
in fee ſimple muſt 
move from one anc 
the ſame anceſtor, 
for the lands given 
in frankmariage are 
in reſpect of the 
advancement ac- 
counted in law, as 
hath beene ſaid (1), 
as if the ſame had 
deſcended from the 
ſame anceſtor who 
died ſeiſed of the 
fee ſimple lands, 
and there is ro reu- 
ſon to barre the 
donce of her full 
part of the fee fim- 
ple lands that de- 
tcended from ano- 
ther anceſtor from 
whom ſlice had no 
ſuch advancement. 


Nemy per le 
donor, Cc. Here 
Se. implieth no 
more but that donor 


Sect. 272. 


TEM, tiel mitter en 

hotchpot, Sc. eſt lou 
les auters terres ou te- 
nements que ne fueront 
dones en frankmariage 
deſcendont de les donors 
en frankmariage tant- 
ſolement ; car files terres 
deſcenderont a les files per 
le pier le donor, ou fer le 
mere le donor, ou per le 
rere le donor ou auter au- 
ceſior, el nemy per le do- 
nor, Sc. la auter ment eſt, 
car en tiel cas el, a quel 
tiel done en frankmart- 
ageeſl fait, avera ſapart, 
ficome nul ticl done en 
frankmarriage uſt eſte 
fait, pur ces que el ne 
futt avance per eux, Ec. 
eins per un auter, Cc. 


ALEO, ſuch putting in 
hotchpot,  &c. is, 
where the other lands or 
tenements which were 
not given in frankmariage 
deſcend from the donors 
in frankmariage only; for 
if the lands ſhall deſcend 
to the daughters by the 
father of the donor, or b 
the mother of the do- 
nor, or by the brother of 
the donor or other anceſ- 
ter, & not by the donor, 
&c. there it is otherwiſe; 
for in ſuch caſe, ſhee, to 
whom ſuch gift in frank- 
mariage is made, ſhal have 
her part, as if no gift in 
frankmariage had been: 
made, becauſe that ſhe wa 
not advanced by them, 


that made the gitt ot 
trankmariage. , The 
other two ec. in this ſection need no explanation. 


Seck. 273. 
2 TEM, fi home ſeiſie 


de 30 acres Ae terre 
cheſcun acre de ovel an- 


&c. but by another, &c. 


* this Son and 
the Dr. lie ro. 


in ſome have gather- 
ed, that the value of 
the lands fhatl be 


ALSO if a man be ſeiſed 
of 30 acres of Jand 
everic acre of equall annu- 


accounted as they 722@al Value, eiant iſſue all value, and have ifſue 
were at the time deux files come eft avant- two daughters as afore- 
of the gift in 


dit, et dona 15 acres de ſaid, and giveth 15 acres 


C 
(x) Ant. 177. b. 


—ʒ—— — 
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(4) Here lord Coke extends the putting into hetehpot fo as to make it for the benefit both of the extcutors in reſpec of the 
tettamentary third and of the wife tor her third Part- Bat Salkeld reports it the opinion of fir Edward Northey, that the 
Cultom requires the advanced ſhare to be brought 1nto hotchpot tor the benciit of other children only ; and therefore that in Cates 
of there being no other child beſides the advauced one, ſuch child ſhall have his full orphan's part without any regard to what has 
been already reccived. Salk. 426, Sec further concerning this cuſtom of London a Gifcourle in juſtification of it in 2. Stow's Surv. 
of Lond. Strype's ed. of 1720, firſt Append. 61. and the ſtatute of r1. G. 1. Cc. 15. For the cates on the cuſtom aud the ſtatute of 
11. G. 1. concerning it, fee Eq. Caf. Abr. 150. to 160. the title cy/iom of ande in New Abr. Viner's Abr. and 2. Eq. Caf. Ahr. 
Com. Dig. tit. guardian &. 2. and the contin. in tame part, and Bura's Ezcl. L. tit. %%. Add to theſ- March. 107. Forreſt. 
130. Barnard. Ch. Rep. 430. 2. Ark. 43. 523- 644. and 3. Ak. 213. 616. S-e alſo Flet. l. 2. p. 125.— Note, that though the 
11. G. 1. c. 18. enables making a will ot the whole perſonalty notwithſtanding the cuſtom, yet this is with the exception o! Hegwen 
agreeing by writing upon or in conlideration of marriage or otherwiſe to be ſuhject to the cuſtom, In this reſbett therefore 
there is a difference ia the form of the ſtatute alteration of the cultom as to London and the alteration as to Wales and the 
province of Tork, the ſtatutes as to theſe two latter not providing for an agreement to abide by the cuſtom. Perh 5 however 
it may be doubted, whether an expreſs Proviion was necellary to create lucy an exception ; but on this point 1 do not mean 
to offer any opinion. 3 : 

(10) Sce on the collation of g114s Dig. lib. 37. tit. 6. x. Dom. Civ. L. by Strah. 6875.,—The Romah law in ets is the 
collation of goods deſerves the particular attention of the Englith lawyer; as our ſtatute for diſtribution of the per {onal efiate 
of inteſtates contains a like provilion to prevent children advanced iu the hie-time of the inteſtate tram naving douvbe portions, 
which was apparently borrowed in ſome degree from the coat, bonorum, and may therefore be conſiderably infucncet in the con— 
{truction by the rules of the Roman law and the doctrine of the civilians on that title. See 22. & 23, Ch. 2. C. 1. f. 3. Forreſt. 
276, See alſo for the caſes in general on this part of the ſtatute of diſtribution, 11. Vin. Abr, 1. 2. Com, Dis, 145. Con- 
tiuuation of ſame book 176. and Eq. Cal. Abr. 24%. c 8˙* 14 
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ceo a le baron ove ſa file 
en frankmarriage, & mo- 
ruſt ſeiſie de les auters 
15 acres, en ceſt caſe l au- 
ter ſoer avera les 15 a- 
cres iffint diſcendus a luy 
ſole, et le baron et ſa feme 
ne mitteront en tel cas 
les 15 acres a eux dones 
en frantmarriage en 
hotchpot; pur ceo que 
les tenements dones en 
frankmarriage ſont de 


anxy grand et de bone an- 


nual value come les au- 
ters terres diſcendus, &c. 
Car ji les terres dones en 
frankmarriage ſont de 
" tant egal annual valuc, 
que le remnant ſont, ou 
de pluis value, en vaine 
et a nul entent tielx te- 
nements dones en frank- 
marriage ſerra mis en 
botchpot, &c. pur ceo que 
el ne poit riens aver de 
les auters terres diſcen- 
Aus, Cc. car ſi el averot 
aſcun parcel de les tene- 


ments diſcendus, donques 


el avera pluis de annual 
value que ſa ſoer &c. que 
la ley ne voit, Fc. Et fi- 


come eſt parle en les caſes 


avantdits de deux files 


ou de deux parceners; en 
meſme le maner eſt en 
ſemblable cas, lou font 
pluſers foers ou pluſers 


parceners, ſolonque ceoque 


le caſe & le matter et &c. 


hereof to the huſband 
with his daughter in frank- 
mariage, and dies ſeiſed of 
the other 15 acres, in this 
caſe the other ſiſter ſhall 
have the 15 actes fo de- 
ſcended to her alone, and 
the huſband and wife ſhall 
not in this caſe put the 15 
acres given to them in 
frankmariage into hotch- 
pot, becaule the tenements 
given in frankmariage are 
of as great and good _ 
ly value as the other lands 
deſcended, &c. For if the 
lands given in frankmariage 
bee of equall or of more 
yearely value then the 
remnant, in vaine and to 
no purpoſe ſhall ſuch tene- 
ments given in frankmari- 
age bee put in hotchpot, 
&c. for that ſhe cannot 
have any of the other lands 
deſcended, &c. for if ſhee 
ſhould have any parcell of 
the lands deſcended, then 
ſhe ſhall have morein year- 
ly value then her ſiſter, &c. 
which the law will not, 
&c. And as it is ſpoken in 
the caſes aforeſaid of two 
daughters or of two parce- 
nets; in the ſame manner 
it is in the like caſe, where 
there are more ſiſters or 
more parceners, according 
as the caſe and matter 1s, 
&c. 


42 


it is clear, that the 
value ſhall bee ac- 
counted as it was 
at the time of the 
partition ; for if the 
donor purchaſe 
more land after the 
gift, or if the land 
given in frankma- 
riage be by the act 
of God decayed in. 
value, or it the 
remnant of the lands 
in fee ſimple be im- 
proved after the 
gift, or 2 converſo, 
the law ſhall ad- 
judge of the value 
as it was at the 
time of the piir- 
. (unleſſe it 

e by the proper 
nt 4 defatie a 
the parties) as hath 
beene ſaid betore 
in the former 
chapter. And ſome 
have collected üp- 
on this ſcetion, 
that the reverſion 
in fee of the lands 
given in frank- 
mariage ſhall only 
deſcend to the do- 
ner; for otherwiſe 
the other ſiſter ſhal 
have more beneſit 
then the doneec, 
which ſhould bee 
againſt the reaſon 
ot our author. 


In vaine & 
a nul entent, 


Sc. For it is a 
maxime in law, lex 
non præcipit inutilia, 
quia inutilis labor 
Aultus. 


179 


(Ant. 32. a. 171, 20 


Regula. Vid. ſect. 
lib. 5. fo. 8g. 


194. 578. 
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(Ant. 172 b.) 


3 *. AM. pl. 14. 


17% F. : tit; taile 26. 6. E. g. 
39% b. & E. 3 49 £9. F 


* 7 7 
BraQ. Ii. 2. fo. 5 


Sect. 


T eft aſcavoir, que terres on 

tenements dones en frank- 
mariage ne ſerra miſe en hotch- 
pot, forſque ou terres diſcende en 
fee ſimple ; car de terre diſcendus 
en fee taile partition ſerra fait, 
ficome nul tiel done en frankma- 


riage uſt eſte fait. 


294. 
AND it is to be underſtood, that 


lands or tenements given in 
frankmariage ſhall not bee put in 
botehpot, but where lands deſcend 
in fee imple; for of lands deſcen- 
ded in fee taile partition ſhall be 
made, as if no ſuch gift in franke- 
mariage had beene made. 


OR of lands intailed the donee in frankmarriage ſhall have as much part as the other co- 
parcener, becauſe, over and belides the land given in frankmariage, the ifſue in taile 
claimeth per for am don, and both of the parceners muſt equally inherit by force of the gift, 


& wvoluntas donatoris Sc. obſervetur. 


Sect. 


ITEM nuls terres ſerra miſe 
en hotchpot ove auters, ſinon 
terres que fueront done en frank- 
mariage tant ſolement: car ft 
aſcun feme ad aſtuns auters ter- 
res ou tenements * aſcun auter 
done en le tayle, el ne unques mit- 
tera liel terre iſſiut done en hotch- 
pot, mes el avera ſa purpartie 
de le remnant diſcendus, &c. ſcili- 
cet a tant que lauter parcener 
avera de le meſme remnant. 


275. 


LSO no lands ſhall bee put in ; 
botchpot with other lands, but 

lands given in frankmariage on- 
ly : for if a woman have any other 
lands or tenements by any other 
gift in taile, ſhe ſhal never put ſuch 
lands ſo given in hotchpot, but ſhe 
ſhal haveher purparty of the rem- 
nant deſcended, &c. (videlicet] as 
much as the other parcener ſhall 
have of the ſame remnant. 


OR if the anceſtor infeoſſeth one of his daughters of part of his land, or purchaſe lands to 


him and her, and their heires, or giveth to her part of his lands in taile ſpeciall or ge- 
nerall, ſhe notwithitanding this ſhall have a full part in the remnant of the lands in tee 
{ple ; for the benefit of putting &c. into hotc/pot is onely appropriated to a gift in frank- 
mariage, (quia maritagium cadit in partem) which ſhall be (as is atoreſaid) accounted as par- 


cell of her advancement. 


Sect. 


JTEM un auter partition poet 

eftre fait enter parceners, 
que variaſt de les partitions 
avantdits. Sicome y font trois 
parceners, & le puiſue voet aver 
partition, & les auters deux ne 
voillont, mes voilent tener en 
parcenarie ces que à ceux Offie 


276. 


ALSO another partition may be 

made betweene parceners, 
which varieth from the parti- 
tions aforeſaid. As if there bee 
three parceners, and the youngeſt 
will have partition, and the other 
two will not, but will hold in par- 
cenaric that which to them bclon- 


ert 
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ert ſans particion, en ceſte caſe, fi un 
part ſoit alot en ſeveralty al puiſne 
foer ſolonque ceo que el doit aver, 
donques les auters potent tener le 
remnant en parcenarie, & occu- 
pier en common ſans partition fi 
els voilent, & tiel partition eſt aſ- 
ſets bone. Et fi apres l eigne ou 
le mulnes parcener voile fayre 
partition inter eux de ceo que 
ils teignont, ils potent ceo bien 
faire quant a cux pleiſt. Mes 
Jou partition ſerra fait per force 
de briefe de partitione faciendaà, 
la auterment eſt ; car la covient, 
que cheſcun parcener avera ſa 
part en ſeveraltie, &c. 


Plus ſerra dit des parceners 
en le chapter de Joyntenants, & 
auxy en le chapter de Tenants in 
Common. 


geth, without partition, in this 
caſe if one part be allotted in ſeve- 
ralty to the youngeſt ſiſter, accor- 
ding to that which thee ought to 
have,then the others may hold the 
remnant in parcenarie, and occupy 
in common without partition, if 
they will, and ſuch partition is 
good enough. And if afterwards 
the eldeſt or middle parcener will 
make partition betweene them of 
that which they hold, they may 
well do this when they pleaſe. But 
where partition ſhall be made b 
force of a writ of partitiane fact- 
enda, there it is otherwiſe; for there 
it behoveth, that every parcener 
have her part in ſeveraltie, &c. 

More ſhall be ſaid of parceners 
in the chapter of Joyntenants, and 
alſo in the chapter of Tenants in 
Common. 


ERE it is to be obſerved, that this partition is good by conſent, for conſenſus tollit 
errorem ; but it it be by the king's writ, then everie parcener muſt have his part. And 
here you may ſee that modus onwventio vincunt legem. 


En ſeveraltte, Se. 


Here by this r. is implied another kind of ſeveraltie than 


our author hath mentioned; and that is, that the one parcener ſhall have the land in ſeveral- 
tie from the feaſt of Eaſter until the gule of Auguſt, (that is, the firſt of Auguſt) and the other 
in ſeveraltie from thence untill the feaſt of Eaſter, or the like, & fic alternis wicibus to them 
and their hcires in pepetnum, whereof ſufficient hath beene ſpoken before. (1) 


Cap. 3. 


Oryntenants font, 
ficome bone ſeifie 
de certaines terres 
ou : tenements, Ec. 


Of Joyntenants, 


POyntenantsare, asif 
a man bee ſeiſed of it 
certaine lands or te- 
nements, &c. and in- 


Sect. 277. 


*HIS agreeth not with 

the original, (2) for 
ſhould bec, goyntenants 
font, ficome home ſeiſie de 
ceriaine terre: ou tenements, Sc. 
& ent enſeoffe deux, on trois, 


& enfeoſe deux, trois, 
quater, ou pliſors, ' a 
aver & tener a eux 
pur term de lour vies, 
ou pur terme d auter vie, 
per force de quel fœoſſ- 


ment culeaſels font ſet 


(1 Ant. 4. a. and 167. a. 


feoſteth two, three, 
foure, or more, to have 
and to hold to them 
for term of their lives, 
or for terme of ano- 
ther's life, by force of 
which feoffement or 


ou quater, ou plaſors, a aver 
& tener a eux & a lour hcires, 
ou leſſa a eux pur terme de 
lour wies ou pur terme dauter 
wie, per force de guel froffe- 
ment ou leaſe, Sc. "The error 
may eaſily bee. perceived by 
that which is in print, viz, 
« by force of which feoffinent 
© or leale, &c. ego there muſt 


be 
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24. H. g. tit. Partic, 79. 
Regula. 


Bract. li. 4 fo. 262. () Brit. ca. 
35 & fo. 112. Flet. lib. 364 
117. & Ii. 6. Ca. 47. 4 (2. Ko. Abr. 
86.) 


(>) Netwithhanding lord Coke's cenſure of the text here, it agrees with the print of the two earlieſt editions, neither the 


edition by L. & 


W. nor the Rohan one having any of the words added by lord Coke, except ct before cuſcefe. 


But I think that 


his addition ſcems requiſite to the ſenſe intended to be conveyed by Littleton, as well fur the reaſon afligned by lord Coke, ag 
hecaiite otherwife Littleton's deſcription of jointenancy might be conſtrued to exclude an eflate in fee, which certainly could not 


bc his intention. 
i: p. 
ed to! 

(2) I take £1113 r. 


Ferenc to Bracton to be erroneous. 


Probably therefore the omiſſion of an eſtate in fee was an error in the manuſcript from which Littleton was 
tel, The additica of an eſtate in fee to Littleton's deſcription of jointenancy was firſt introduced by Raſtell in his 
1 of 1:24, which I was firft led to obſerve by a note I was favoured with from mr. juſtice Blackſtone. 

But in fol. 28. a. of Bracton there is a chapter, which connects with 


rileton's on jointerancy ; the firſt branch of it being de donationibus ſatis pluribus fimul five ſucceſſive. See alſo Bratt. fo. 12. b. 


$13. a. i 
(4) It ſhould be cap. 48. to which as a correſponding part of an almoſt co - temporary writer add BraQ fol. 428. a. 


Lib. 3. 


7. E. 4. 29. 11. H. 4 26. (3. Co. 
52.) 


Flet. lib. 6. ca. 47. Bract. lib. 3. 
fol. 433. a. (Noy 13. Ant. 164 
Cro. Jam. 83. 166, Poſt, ſcct. 


311.) 


50. F g. 2. 17. Al. 14. 14. Af. 
1. 8. All. p. 30. 10. E. 3. 47. 
10. All. 22. 2.4. II. 8. tit. dif- 
ſeil. p. 77. 28. Al. 21. 27. Af. 
300. 12. E. 4. 9. 7. E. 4. 7. b. 38. 
All. 7. 21. H. 7. 33. 29. Af. 30. 
21. II. 8. 25. 35. H. 6. 61. 21. .. 
4. 46. 13, E. 4. 16. P. N. k. 
179. g- (Mo. 33. Polt. 374 a. 
Ant. 10. a. 1. Ko. Abr. 600. Poit, 
188. 4. 


Cap. 3. Of Joyntenants. Sec. 278. 


by — and leafe ſpoken es, tiels ſont joyn- leaſe they are ſeiſed, 
or There be alſo joyntenants Fenants. theſe are joynten ants. 
by other conveyances than Littleton here mentioneth, as by fine, recoverie, bargaine and 
ſale, releaſe, confirmation, &c. So there be divers other limitations than Littleton here ſpeak- 
eth of: as if a rent charge of ten pounds be granted to A. and B. to have and to hold to them 
two, viz. to A. untill he be married, and to B. untill he be advanced to a benefice, they be 
joyntenants in the meane time, notwithſtanding the ſeverall limitations, (1) and if A, die be- 
fore marriage, the rent ſhall ſurvive ; but if 4. had married, the rent ſhould have ceaſed for 
a moitie, & c chnverſo on the other fide, 

Littleton having ſpoken of one kinde of tenants pro indiviſo, viz. of parceners, commeth 
now to another, l. joyntenants, and firſt of joyntenants of frechold. It an alien and a ſub. 
ject purchaſe lands in tee, they are joyntenants, and the ſurvivorſlüip thall hold place, (2) 
et nullum tempus occurrit regi, upon an office found. 


oyntenants. So called, becauſe the lands or tenements &c. are conveyed to them 
joyntly, conjunctim feoffati, &c, or F + conjunftim tenent, and are diſtinguiſhed from ſole or 
ſeverall tenants, from parceners, and from tenants in common, &c, and anciently they were 
called participes, & non hæredes. And theſe joyntenants mult joyntly implead and joyntly be 
impleaded by others, (3) which 12 is common betweene them and coparceners; but 
joyntenants have a ſole qualitie of ſurvivorſhip, which coparceners have not. Liteleton, 
having now ſpoken of parceners and of joy ntenants of right, doth next ſpeake of joyntenant: 
by wrong. 


Sect. 278. 


TT is to bee obſerved, JTEM . Jeux 07¹ AL ſo if two Or three, 


hat ſ⸗ diſſeiſors be 5 3 2 : 
ano of the land, and frois, &c. diſſeiſont &c. diſſeiſe ario- 


ſome be no tenants of the un auter 4 aſcun ler- ther of any lands or te- 


2 — „ res ou tenements a nements to their own 


Se. In the firſt ec. lour uſe demeſne, ule, then the difletiors 
nothing is implied but foure donques les diſſei- are joyntenants, But 
or five, or more. But in the fours font joynte- if they diſſeiſe ano- 


latter H., many things be to . 
bee underſtood. As of difſei- nants. Mes ils 4705 ther to the uſe of 
fors that be no tenants, ſome ſeiſont un guter al uſe One of them, then 


are coadjutors whereof Tie- . 
tleton here ſpeaketh, ſome d'un de enx, donques they are not Joyn- 


&c. when the diſleiſin is not 


counſellors, commanders, /g ne font ute tenants; but hee to 
to bee done to any of their nants , mes Ce: wy a whoſe uſe the diſſei- ; 
uſes. Alſo if A. difſeiſe one que uſe le diſſeiſin eff ſin is made is ole te- 
tothe nſeof B.who knoweth fait eſt ſole tenant, & nant, and the others 
not of it, & R. afſent to it, in f : h ba R 

this cafe til the agreement, les auters n ont riens have nothing in the 
5 was tenant of * land, & % e tenancie, mes tenancy, but are call- 
atter agreement B. is tenant ,. . . 

of the land, but both of them ſont Pele coadjutors ed coadjutors to the 
be ditleifors : for omnis rati= A [e diffeiſin, Se. diſſeiſin, &. 
habitioretrotrahitur & man- f ; . 15 

dato equiparatur. (4) And it is worthie of the obſervation, and implied alſo in the latter Ce. 
that ſeeing coadjutors, counſellors, commanders, &c. are all diſſeiſors, that albert the diffeitor 
which is tenant dicth, yct the aſſiſe heth aguintt the coadjutor, counſellor, commander, &c, and 
tenant of the land, (5) though he be no diſfſeiſor. (6) 

[2] The demandant and others in a proc7þ- did dilleiſe the tenant to the uſe of the ots, 
and the writ did not abate ; for the demandavt was a difeifor, but gained no tenancy in the 
land, for that he was but a coadjutor. _ ; : 

A man difleifeth tenant tor life to the uſe of him in the reverſion, and after he in the r-- 
verſion agreeth to the difſeiſin, it is ſaid, that he in the revertion 1s 2 diſſeiſor in fee, for by 
the diſſeiſin made by the ftranger, the reverizon was diveſted, (y) which (tay they) cannot bee 


reveſitcd 


( 1- Ro. Abr. 66.) 


[a] 59. F. g. 2. (Cro. Cha. 9303. 
1. Ro. Abr. 661. COA. Poll. 
323. 4.) 


(1) Sce ant. 169. b. poſt. 183. b. Hob. 17. and Shephard's Common Aſſurances 389. Tn the two latter books, eſpecially in 
Hobart, there is a variety of curious matter expounding the nature and uſe of a /#/licet and how far it may qualify the pro» 
Mi or habendum in a conveyance. See alſo 1. P. Wms. 18. and the cafe of a bond to two with a Feet tevering the money 
between them in Dy. 350. Lord Hobart ſeems to conſider the /c//icet as a ſort of anc;llary clante, which may explain, but can - 
not operate in abſolute contradiction of the premiſes or habendum. In a Coke upon Littleton I have the learned 2nnotaror contiders 
the /c:/icet as leſs potent than the habendum, obſerving upon the caſe here {ated by lord Coke, that though the iet cannot 
ſever the joint eſtate given in the premiſes and the haber tum, yet that the £ab-n./um might to controul the he. He theretore 
holds, that if the grant of ten pounds had been to A and R. bab-rtdumn to A. till he be married, and to B.till he be advanced to 3 
benefice, there they would be tenauts in common. This nice diſtinction between the babertum and the ſerlivet in point of cet: 
F leave to the conſideration of the learned reader. 

(2) See poſt. 186. a,—Lord Coke in his reports qualifies this by adding #17 office found under the great foal. 5. Co. 52, b. But 
if the natural-born ſubje& ſurvives the alien, and then the king's title is found by office, ſhall it by relation to the creation of the 
Jointenancy defeat the ſubjeR's title by ſurvivorſhip ? The words of lord Coke both here and in the 5th report are ambiguous. 
His firſt words here favour the ſurviving jointenant. But his ſubſequent introduction of the rule of A emp octurrit reg! 
with the qualification in the 5th report, tends to a different concluſion. Though too lord Coke takes notice of a joint purchate 
by an alien and a ſubject, yet there is not enough to ſolve the difficulty. Sce poſt. 288. a. See as to this point of relation in 
offices finding the king's title W. Jo. 78. and Nichols's caſe Plow. 481. 

(3) See the ſtatute we conjuntim feoffatis 34. E. 1. lord Coke's notice of it in 2. Inſt. 527. and Theloall's Dig. Orig. Br. in the 
chapter on f97tenants in b. 2. fol. 456. 

(4) But infants and femes covert are exceptions to this rule; for commandment before or agreement after is not ſufficient to 
make them diſſeiſors, but it muſt be by their actual entry or their own proper act. Poſt. 3579. b. F. N. B. 179. G. 3. II. 4 
17. a. Alſo in the caſe of perſons of full age, if a difſcifin to the uſe of another be accompanied with a forcible entry, his h 
quent agreement, though it makes him a diſſeiſor, ſha!l not charge him with the force on the ſtatute of 8. Hen. 4. actual 
entry being neceſlary for that purpoſe. Ant. 16. a. & b. 

(5) 2 is, he r is ſeiſed of the freehold by title from the 4ifſeiſor, as by feoffment leaſe or deſcent from him. 

6) See ant. 154. b. 

(7) Why diſleilin of tenant for life makes a fee in the diſſeiſor is thus accounted for by lord Hobart with his uſual! peculiarity 
and energy of phraſe. © A grant to J. S. and his heirs during the life of J. D. is no fee, but a ſpecial Occupancy, as is reo d 
in Chudleigh's caſe. But a diſſeilin of an eſtate for life by neceſſity in law makes n gu, fee; becauſe wrong is unlimned, 


and ravens all that can be gotten, and is not governed by terms of the eſtates, becauſe it is not contained within rules.” Hob. 2 


Lib. 3. 
reveſted by the agreement of him in the reverſion, for that it maketh him a wroug doer, and 
therefore no relation of an eſtate by wrong can helpe him. (1) . 


Coadjutor. 
a fellow helper. 


ET nota que diſ- 

ſeijin oft proper- 
ment, lou un home 
entra en aſcun terres 
ou tenements l'on fon 
entre n'eſt pas con- 
geable, & ouſta celuy 
gue ad franktene- 
ment, Se. 


dilleiſin, unleſſe there be an ouſter alfo of the freehold. 


Sect. 279. 


AND note that diſ- 

ſeiſin is properly, 
where a man entreth 
into any lands or te- 
nements where his en- 
try is not congeable, 
& ouſteth him which 
hath the frechold, 
&c. 


a 


Of Joyntenants. Sect. 279,280. 


Coadjutor eft qui auxiliatur alteri, and is derived à coadjuviando, Auglicò 


"P25 deſcription of a diſ- 
ſeiſin and the Sc. in 
this place is underſtood one- 
ly of ſuch lands and tene- 
ments whereunto an entry 
may bee made, and not of 
rents, commons, &c. (2) 
whereof ſufficient hath been 
faid before (3) in the chapter 
of rents; and ſo in effect Lit- 
tleton deſcribed it before the 
edition of his book, And note 
here, that every entry is no 


And therefore Lit/leton doth not ſet 


downe an entrie onely but an ouſter alſo, as an entry and a claimer, or taking of profits &. 
Now as there be jovntenants by differfin, fo are there joyntenants by abatement, intruſion, 
and ulurpation, all which are included in the latter We, 


ET oft aſcavoir, 

que la nature de 
joyntenancie eſt, que 
celuy que ſurveſquiſt 
avera ſolement len- 
tier tenancie ſolon- 
ques tiel eftate que il 
ad, fi le joynture ſoit 
continue, Sc. Sicome 
ft trois joyntenants 
font en {ce fimple, & 
Pun ad iſſue & devie, 
uncore ceux gue ſur- 
weſquynt averont les 
tenements entier, & 
Yue navera Tens. 
E1 ji le fecond joynte- 
nant ad iſſue & devie, 
uncire le tierce que 
furveſquift avera les 
{cnements entier, & 
euxaveraaluys a ſes 


Sect. 280. 


ND it is to be un- 
derſtood, that the 
nature of joyntenancy 
is, that he which ſur- 
viveth ſhall have only 
the entire tenancie ac- 
cording to ſuch eſtate 
as he hath, if the joyn- 
ture be continued, &c. 
As if three joynte- 
nants bee in fee fim- 
ple, and the one hath 
iſſue and dieth, yet 
they which ſurvive 
ſhall have the whole 
tenements, and the iſ- 
ſue ſhall have nothing. 
And if the ſecond joyn- 
tenant hath iſſue and 
dye, yet the third 
which ſurviveth ſhall 
have the whole tene- 


ST le jynture fait 
continue, &c. 


Here by this Ce. many 
points of learning are to bee 
obſerved. As that it is proper 
to joyntenants onely to have 
lands by ſurvivor ; for no 
ſurvivor of other tenants 
pro indiviſs ſhall have the 
whole by ſurvivor, but on- 
ly joyntenants: and this is 
called in law us accreſcends. 
Omnnes feoffati ſunt ſimul ha- 
bendi-& tenendi, nec totum 
nec partem ſeparatam nec per 
fe, fed ut quilibet corum totum 
hahbeat cum aliis in communi ; 
& cam ut moeriatur, non de- 
feendit aliqua pars hearedi mo- 
rientis, nec ſeparata nec in com- 
muni ante mortem omnium, 
fed pars illa communis per jus 
accreſcends accreſcit ſuperfliti- 
bus de perſona ad perſonam 
1 ad ultimum ſuperſtitem. 

ut although fſurvivorſhip 
bee proper to joyntenants, 
yer it is not proper gqnrarto 
modo (that is) omni, foli & 
Semper ; for there may bre 


joyn- 


9. E. 4. 2. 34. AM. 11. 18. 26. 
AIT. 17. 41. Aff. 10. $4. E. 3. 51. 
PI. Com. 89. Parfon de Hony 
Lane 7. Af. 10. 11. Afl. 25. 12. 
E. 3. tit. All. 88. 45. Alt. 7. 9. 
All. 19. g9. Alf. 1. 18. E. 2. 
All. 374. 


Bracton lib. 4. fol. 262. b. Brit- 
ton cap. 35- Ficia lib. g. ca. 4. & 
Ca. 10. 49. L. 3. Lol. 5. 6. 


(„ Acc. 275. b. To what lord Coke has written on n by procurement, a learned annotator in a Coke upon Littleton 
] have adds the following references relative to precurers of treſpaſs, namely 11. H. 7. 6. a. 12. I. 7. 14.4. 21. II. 7. 24. a: 
13. H. 7. 13+ &. 

(2) In reſpett to diſſeiſin of rents, read poſt. 306. b. 323. a. & b. 

(3) Ant. fect. 233. and the comment thereon. 


5 A 


._ Afﬀ. p. 17. 40. H. 8. tit. 
„ g. Flize 19%. 40. 
2. Eli, Dyer 177, 1g. 
I/. Der 251. 1. Li. Dyer 
Mo. 61. 311) 


. * 
\ 


condition Br. 190. 

1 | . i. 8 Dyer se. 27. 
l. ©. . Co. ut. Vel. 23. 20. 
Cro. El:z. 913.914, 


beach Lg WCC ma k 13 aud lows 
bes. (Iiutt. 127. 


ſe] 21. R 
(An. 17 


Th 
28 


— 


Cap. 3. 


rut? 


nd ment 20), 


Of Joyntenants. Sect. 287. 
ments to him and t5 
his heires for ever. But 
otherwiſe it is of par - 
ceners; for if three par- 
ceners be, and before 
any partition made tlie 
one hath iſſue and dy- 
eth, that which tohim 
belongeth ſhalldeſcend 
to his iſſue, & if ſuch 
parcener die without 
iſſue, that which be- 
longs to her ſhal de- 
ſcend to her coheires, ſo 
as they ſhal have this 
by decent and not by 
As for exar ſurvivor, as joynte- 
ES ſel his land, Wm nants mall have, &c. 

ot them dye, the ſurvivor ſhal not ſell it ; (3) but if he had deviſed his lands 


joyntenants, though there 
be not cquall benchit ot f- 
vivor on both fides. Az ik a 
man letteth lands to 4, and 
F. ducing the life of J. it B. 
dycth, H. fall have all by the 
iurvivor, but if 4. dycth B. 
Mall have nothing. (1) 

Two or more may have a 
or an authoritic com- 
mitted to them joyntly, and 
yet it ſhall not ſurvive, But 
herein arc dircrs diverſities 
to be oblerved, Firſt, there is 
a diverſitie betweene a naked 
truſt or an authoritie, and 
a truſt or authoritie joyned 
to an citate or inter2it. (2) Sc- 
condly, there is a diverlitie 
between authorities created 
by the partie for private 
cauſce, and authoritic create 
by law for ex2cution of juf- 
tice, A. tor example, [] it a 


heires a touts jours. 
Mes auterment eſt 
de parceners; car ft 
trois parceners ſont, 
& devant aſcun par- 
tition fait l un ad ½ 
ſue & devie, ceo que a 
luy affiert diſcendra 
a ſon iſſu. Et ſi tel 
parcener moruſt fans 
iſſue, donques ceo que 
a ti affiert diſcenara 
a ſos coherres, tent 
que ils avergnt ces per 
difcent, & nemy per 
ſurvivor, come jayn- 
tenants averint, Gc. 


to his executois 
to be ſold, there the ſurvivor ſhall ſell it; which diverſitie is implytd by our author, for hee 


faith, that he that ſurvisecth ſhall have the entire tenancte, 


It a man make a letter of atturney to two, to do any act, if one of them dye, the ſurvivor 
ſhall not do it: bur if a 4e /acias be awarded to toure coroners to impannell, and returne 
a jury, and one of them dye, yet the other ſhiall exccute and returae the tune, 

It a charter of ſeoftinent [c] be made, and a letter of atturney to tourc or three joyntly and 
ſeverally to deliver feilin, two of them cannot make hverie ; becauſe it is neither by them 
foure or three joyntly, nor any of them feverally ; but if the ſherite upon a capias dirècted to 
him make a warrant to {oure of three jeyntly or teverally to arreſt the defendant, two of them 
may arrett him, becauſe it is for the execution of juſtice [4] which is fro bono publico, and 
therefore thall be more favourably expounded, then when it is onely tor private; and fo hath 
it bet ne adjudged, (4) Jura publica ex primo promiſene decidi non debent, 

Et devit. Note there is anaturall death anda civill death, and L.ittleton*s cafe is to be 


intended of both; and theretore fe it two joyutenants be, and one of them cntreth into reli- 
gion, the turvivor fhail have the who, (5) 


Sect. 


FT come le ſurvivor tient lieu 

enter joyntenants, (6) en 
nene te maner il tient lieu enter 
che quenx ont joynt eftate ou poſ- 
Sion ve auter de chattel real ou 
ferſunal. Sicome fi las de terres 
cu tenements foit fait a pluſers 
fur terme des ans, cli, que 


7 11 veſquiſt de tes leffees, auwera 


281. 


ND as the ſurvivour holds 

place betweene joyntenants, 
in the ſame manner it holdeth 
place betweene them which 
have joynt eſtate or poſſeſſion 
with another of a chattell, reall 
or perſonall. As if a leaſe of 
lands or tenements bee made 
to many for terme of yeares, 


les tenements a luy entier du- 
rant le terme fer force de meſine 
le leas. Et fi un cbival ou un au- 


hee, which ſurvives of the leſſees, 
(hall have the tenements to him 
only during the terme by force of 

er 


See ſuither as to bencſit of furvivorſhip on one ſide only, poſt. 193. a. 239. b. & Dy. 10. b. 
Cee ant. 112. h. 13. a. polt. 297. à. : 


- (3) Jn a former part have ventured to make a doubt of this, and to cortend that the power to 1! being given to the ex» 


ecurors 


f , „ nth. » 1 þ +8550 
* 2% Of (172 9h; Pg a1 * e. 4 


Its which do 80 10 the ſurvivor, nay we I N vive with them. STC ant, note 2. to 11 3. à. 


(4) See acc. as to warrant of the peace to two, Lambard's Jullice cd. 15602 p. 84. 
(dee ant, note . of fol. 3. b. and note 1. of tol. I 32, b. Add Ley's Cate 3. Ro. Abr. 43 


(69 Wee m 3 


. 8 1 % 
* 3 aud Roh. 


Lib 3. 


ter chattel perſonal ſont done a 
pluſors, celuy que furveſquiſt a- 


vera le chroal ſolement. 


freehoid. 


Of Joyntenants. - 


the ſame leaſe. (1) And if a horſe, 
or any other chattell perſonall be 


Sect. 282, 283. 


given to many, hee which ſurviv- 


eth (hall have the horſe onely. 


EREBY it is manifeſt, that ſurvivor holdeth place regularly as well betweene joynte- (Cro. Eliz. 33. 2. Ro. Abr. 86. 
nnts of goods and chattels in polleflion or in right, as joyntenants of inheritance or 87.) 


* 
* : . 
—— 2 * 
5 182 - 
1 


Chatt ell, Or Catell, whereof commeth the word uſed in law [/] Catalla, and is as [/ Regift. origin. 139. 244+ 
Littleton here teacheth, twotold, /s. reall and perſonall, and putteth examples of both. 


EN meſme le maner 
e/t de dets & 
duties, Cc. car | 
un obligation ſoit fait 
a pluſors pur un deòt, 
celuy que ſurveſquijl 
avera tout le det ou 
dutie. Et iffint eft 
d'auters covenants & 
cantratts, &c. (3) 


Sect. 282. 


N the ſame manner 

it 1s of debts and 
daties, &c. for if an 
obligation be made to 
many for one debt, 
hee which ſurviveth 
ſhall have the whole 
debt or dutie. And 
ſo is it of other co- 
venants and con- 
tracts, &c. 


OW he ſpeaketh of debts, 
duties, covenants, con- 
tracts, KC, (2) 


Dets & dutyes, Sc. 


Here by force of this Sc. 
un exception is to bee made 
ot two joynt merchants ; for 
the wares, mcrchandizes, 
debts, or duties, that they 
have as joynt-merchants or 
Yarteners, mall not ſurvive, 
but {hall goe to the executors 
of him that deecafeth ; and 
this is er legem mercatorianm, 
which (as hath - beene ſaid) 


is part of the lies of this realm, tor the advancement and continuance of commerce and trade, 
which is pro bono publico, tor the rule is, that jus accreſvend: inter mereatores pro beneficto com- 


Merci: loc » non habet. (4) 


And to the latter Sc. in this ſection the like exception mult be made. 


JTEM aſcurs jorn- 

tenants poient eſtre, 
que poten? aver Jon? 
eflate, et eftre jomn- 
tenants fur term? de 
laur Ties, ef uncore 
ts ont feverall enbe- 


ritances. Si come ter- 
res foient dones a 
deux bomes et a tes 
heires de lour deux 
corps engendres, en 
cet caſe les donees 
ont joint eflates 


1 
terme de lour deux 
Utes, ef tmcare ts ont 


46. b. 
(2) 


8 T ' 
24. $i; I + 5, 3, 4 0. Mu. 


86. 


(3) Nu Sc. in I. & NI. or Rob. 


25 a i 
3» go WNT, 99. 


See more fue 15to thts 


: 7 
47 7 


(rhei :onai references 


cect. 283. 


ALSO there may be 

ſome joyntenants, 
a 
joint eſtate, & be joint- 
tenants for terme of 
their lives, & yet have 
| inheritances. 
As if lands be given to 
two men and to the 
heires of their two bo- 
dies begotten, in this 
caſe the donees have a 
joint eſtate for term of 
their two lives, and yet 
they have ſeverall in- 
heritances; for if one of limited by one conveyance, 


which may have 


ſcverall 


B. 2. 


1 
art rettung e 


5 % alſo ace. Noy ; 
* thong they Lace. 


II ont joynt e- 
tate pur terme de 
{our deux vits, Ec. 


Note, albeit they have 
{everull inheritances in 
twle, and a particular 


eſtate tor their lives, yet 
the inheritance doth not 
execute and ſo breake the 
ovutenaney, but they 
are joyntenants for life, 


and tenants in common 
of the inheritance in 
tayle, 


fem potent aver, 


fd 0 

Ce. Here a diverſity 
is implycd, when the e- 
tate of inheritance 18 


as 


- 
* 


ks vue cute ia, aud du not touch the gatteular tre againk the jus accreſcendt. 


Brat. liv. 2. 


H. 6. 36 
Stand ford Pr. 45. 


39 


(1. Ro. Abr. 6.) 


F. N. B. 117. E. 98. E. 3. 7 


(Ant. 152. a. Cro. Jam. 206. 
1. Ro. Abi. 6. Co. Cha. 301. 
1. Sid. 236. 179.) 3) 


Vide ſet. 206. e 189. be 


St! come home &- 


Vide Weſtcote's calc 2. Co. 60. 
61. (1. Sid. 8.) 


(1) And this benefit of ſurvivotſhip takes place on a leaſe for years to two, though one of the leſſees dies before entry. Ant. 


Sce farther, as to things of which there ſhall be a ſurvivotſnip, aud where expreſs words are neceſſary to give that benefit, 
2. F. Ws. 672. aud tit. /raiver in Vit, Abr. and tit. /vintenants B. 1. & D. ibid. 


deſerve it ; for they only relite to dilferent wſtanges of the 
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— 
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Lib. 3. 


Vid. 12. E. 4. 2. b. 


(Fect. 283.) 


\/] 39-16 


(. Leon. 37 50 2 b. C10. 


JW. 269. 261) 


Fa Ve.. 48 cal, us 44 1202 « 


Didem . II. 6. 


99 See poſt. 184. b. 


(2) i. Hil. 35s Eliz. B. 34 "ob Ne. 96. Perkins & Pete Dr. 12. 41. E. 3 21 


D. Vijc 65 elde 1 [on and anette tor ite. 12 id, #,+4:-4 o 


pic bon ti. Mar/% B. R. rot. 
55 


Cap. 2. 


25 in this caſe it is, there 


are no feverall eſtates to 
drowne one in another. 
But when the ſtates are 
divided in fſeverall con- 
vciances, their particular 
fates are diltinct and di- 
ided, and contequently 
the onc drownes the other. 
As if a lege bee made 10 
two men tur terme of their 
lives, and after the leflor 
gruntet u the reve orion to 

219 tuo, een heires 
of their two bodies, the 
joynture 13 ſevered, and 
they art tenants in com— 
mon in poſſe ſſic: n. Aud it is 
further implied, that in this 
vaſe of Littleton there is 
no divigon betwetne the 
citate for lives, and the ſe- 
verall inherit: ances; 107 in 
this catc they canmde con- 
cy away the inheritances 
alter their dece: ale, (1) 1 
i 15 divided only in ſuppo- 


fron and confideration of 


Inv, and to fornc purprics 
the inhernuncve is aid to be 
C vecuterl, 25 Mall ber 11d 
lurcattcr. 

If a man make a leaſe 
for Je, and atter gran- 
teth the vererben to the 
tenant for life and wo a 
ranger and totheir hoires, 
Mey arc nut joyntenants 
of the roverbon, but the 
reverſion is by att of lay 
C woruted lor the one moi- 
tie in the tenant for life, 
and for the other mony 
he holdeth it mill for lite 
the reverhon of that moi- 
ty to the grantee. 

And ſo u is, it a man 
maketh 2 tate \ of ro tuo 
for thc: lives, and after 
vrantcth the reverſion to 
one of them in tee, the joyn- 
ture is ſevered, and the re- 
ver ſion is executed tor the 
„ne monic, and for the o- 
ther moitic there is te- 
nant for life the revertion 
to the grantee (2). 

If leſſce tor lite grant- 
eth his eſtate to him in the 
rererſion, and to a ſtran- 
ger, the joynture is ſese- 
red. and rhe reverſion exc- 
cuted for the one monic 


by th. ET ot law. (3) 


alc. Hal. MSS. See as Bok the latter calc Cro. Jam. 2609. 


ry See poſt 192. 200. b. 335. 4: 
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ſeverall inbecitances; 
car fi Fun des donees 
ad iſſue et deuy, lauter 
gue ſurveſquijt avera 
{ut Her le ſur vivo pur 
terme de ja vie, et 40 
cel zue ſarveſiu 
auxy aa lle et deuy, 
donques [ifjue del un 
avera ['uu moitic, © 
Pifſue del auter avera 
Pauter moitic de la ten- 
re, et ils tiendront 12 
terre enter eux eh C£9/11- 
mon, et ne fort pas 
FL! was 7110S Jont 
{cnants en commun. it 
2 cauſe, pur 9 nue ticix 
donees en tiel cas ont 
goynt eftate pur terme 
de lour vies, eff, ptr c 

ue al commencement 
/ es lerves Jueront dons 
a eux d. AI, ler QUCUX 


farols Janus ye is are 


ont fein (ate a 


t A. v pur Tei Mie de tour 
Ties. Car fi bome voit 
lefjer terte a un auter 
fer fart ou jans Jail, 711 = 
ent feajant mention quel 
eflate il avercit, et de 
ceo fait liverie de ſci- 


Ju, en ceo cafe le leſſee 


ad eftate pur terme de 
/a die; Of lint entant 
que les terres Jueront 
dones a ux, its ont 
joint eflate pur terme 
de laur vies. Et lu cauſe, 
pur que ts averont fe- 
veral enberitances eſt 
ces, entant que ts ne poi- 
ent aver per nul paſſibi- 


H. 6. 40. 49. ½ 45. E. 


Sect, 


the donces hath iflue 
and dye, the other 
which ſurviveth thall 
have the whole by the 
ſurvivor for terme of 
his life, and if he which 
turviveth hath alſo it. 
ſue and die, then rhe 
Hue of the one ſhall 
have the one moitic, & 
the iſſue of the other 
ſhall have the other 
moity of the land, and 
they hal hold the land 
betweene them in com- 
mon, and they are not 
joyntenants, but are t-- 
nants in common. Ans 
the cauſe, why ſachs 
donees in ſuch cafe 
have a joynt eſtate for 
terme of their lives, is, 
tor that at the begin- 
ning the lands were gi— 
vento them tw o, which 
words without more 
ſay ing make a joynt e- 
Nate to them for terme 
of their lives. For if a 
man will let land to a- 
nother by deed or 
without aced, not ma- 
king mention what e- 
ſtate he ſhall have, and 
of this make liverie of 
ſeiſin, in this caſe the 
letice hath an eltate for 
terme of his lite; and fo 
in as much as the lands 
were given to them, 
they have a joint cilate 
for term of their lives. 

And thereaſon why they 
ſhall have ſeveral inhe- 


lity 


2. Hil. 35. El 


1097 they are jul! Abend ti tHogugh _ feentls 3 bat 


Lib. 3. 


tity un herre enter eux 
engender, ficome home 
et feme potent aver, &c. 
donque la ley voet que 
hur eftate et lour en- 
heritance ſoit kiel come 
reaſon voet, folongue la 
forme et effect des pa- 
rols del done, & ceo eft 
a les heires que Fun en- 
gendra de fon corps per 
aſcun de ſes femes (1) 
Sa lesbeiresque lauter 
engendra de ſon corps 
per dſcun de ſos femes] 
Sc. int il covient per 
neceſ/itte de reaſon, que 
ils averant ſeveralx 
inberitances. Et en 
tiel cas fi Liſſue d'un 
des donees apres la 
mort des donees de- 
die, if/int que il n'ad af- 
cun iſſue en vie de fon 
corps engendre, donque 
le donor ou fon heire 
poit enter en la moity 
come en ſon reverſion, 
Ec. coment que Fautre 
des donees ad iſſue en 
wie Ge, Et la cauſe oft, 
queentant que les enhe- 
ritances font ſeveral 
Sc. le reverſion de eux 
er: ley el ſeveral, Sc. et 
le ſurdivor del ijſue del 
auter ne trendra pas 
lieu d aver Jentierte. 


Of Joyntenants. 


ritances is this, inaſ- 
muchas they cannot by 
any poſſibility have an 
heir between them in- 
gendred, as a man and 
woman may have, &c. 
the law will that their 
eſtate & inheritance be 
ſuch as is reaſonable, 
according to the forme 
& effect of the words 
of the gift, & this is to 
the heires which the 
one ſhall beget of his 
body by any of his 
wives, and to the heirs 
which the other ſhall 
beget of his body by 
any of his wives, &c. ſo 
as it behoveth by ne- 
ceſſitie of reaſon, that 
they have ſeveral inhe- 
ritances. And in this 
caſe if the iſſue of one 
of the donees after the 
death of the donees dye, 
ſo that he hath no iſſue 
alive of his body be- 
gotten, then the donor 
or his heire may enter 
into the moity as in his 
reverſion, &c. although 
the other donee hath 
iſſue alive, &c. And the 
reaſon is, foraſmuch as 
the inheritances be ſe- 
veral &c. the reverſion 
of them in law is ſeve- 
rall &c. and the ſurvi- 


vor of the illuc of the other thall hold no 


place to have the whole. | 
winde, And the reaſon of this is, for that it is a maxime in law, that every man's 


Grant thatl bee taken by couftruction of law moſt forcible againſt himſelte. 
contra doyatorem interpretanda oft; which is ſo to be underſtood, that no 


A „ 
, Hts 
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i 


Sect. 283. 


If a man maketh a leaſe 
for life and granteth the 
reverſion to two in fee, the 
leſſee granteth his eſtate to 
one of them, they are nor 
joyntenants of the rever- 
fion ; for there is an execu- 
tion of the eſtate for the one 
moitie, and an eſtate for 
life, the reverſion to the o- 
ther of the other moity. (2) 

Here Littleton hath well 
reſolved a doubt, for of 
ancient time it hath beene 
ſaid, [4] that when lands 
have beene given to two 
women and to the heires 
of their two bodies begot- 
ten (which caſe our au- 
thor putteth in the next 
ſection) that the huſband 
having iſſue ſhould bee te- 
nant by the courteſie li- 
ving the other ſiſter; for 
that as ſome held the inhe- 
ritance was executed, and 
that the fiſters were te- 
nants in common in poſ- 
ſeſſion, and conſequently 
the huſband to be tenant 
by the curteſie, which hee 
could not bee if the women 
had a joynt eſtate for terme 
of their lives; and like- 
wiſe it was ſaid [i] that the 
iſſue of the one ſhould re- 
cover the moytie in a forme- 
don living the other fiſter. 
But, werba ſunt hure, and Lit- 
tleton, grounding himſelfe 
upon good authority in 


law, hath clcered this 
doubt. 
Nient feaſant men- 


tion quel eſtate il ave- 


rott. Here Littleton ad- 
deth materially (not making 
mention of what eſtate) 
for [4] if in the premiſſes 
lands bee letten, or a rent 
granted, the general intend- 
ment is, that an eſtate tor 
lite pafleth; but it the Ja- 
bendum limit the ſame for 
yeares or at will, the haber- 
dum doth qualiftie the gene- 
rall intendment of the pre- 


Duclibet 


wrong ba thereby done, tor it is another maxime in law, quod 11 conſtlructio non facit 


4 '; oY 4s 


And therefore it tenant for life maketh a leaſe generally, this thall bee taken by 


conitruchon 


1) In L. & M Roh. the following words here placed between brackets are omitted, 
Ne But it is otherwite ou 4% render 3 for that enures to both jointenants of the reverſion. Poſt. 192. a. See further Perk, 


1. 2 69. 


5 B 


(4) 7. E. 3. 51. 78. 18. E. 3. 
39. 80. E. g. Statham tit. done. 
50. E. g. teottements & faitz gz. 


(Ant. 13. a.) 


J 44, E. g. taile 13. 8. A. 39. 
24. E. 3. 29. 7. H. 4. 16. Cor- 
bet's caſe 1. Co. 84. b. 4 
Mariz Dier 145. Sce before 
in the chapter of ten by the 
curteſie ſectione . (Ant. 30. a. 
2. Ro. Abr. go.) 


[4] PI. Com. in Throzmarton's 
caſe. (2. Co. 23. £5. 5. Co. 111. 
2. Ro. Abr. 66.) 


Regula. (5. Co. 8. a. Plowd- 
101. 4. Ant. 42. 4.) 


22 —— 
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Lib. 


775 g. F. 2. 2 tie, foffem. & 
14116 . EI ; iy 
£2 E 110 PI. Ce j 

Hob. 151, Pont 10%. h 140 
Abr. C3 08. 1. Leon. 40. 11, 
Bratton. 


(. Ro. Abr. GR. 3. Co. 10: fe 
1 13.4 


4 


V. LY Or {;+ 


ost. 191. b. Iich. 33 
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/ 
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Cap. 3. Of Joyntenants. Sect. 283. 


construction of law an eſtate for his owe lite that made the lcaſe, for if it thould be a le. ie 
tor the lite of che leſſee it ſhould be a wrong to him in the reverie th And io it 
be 


. 14 
14 20 11 deu lt 
F 


in tale make à leule generally, the law ſhall con:rive this to be ſuch a leate as bee may 
Iwytfully make, and that is for terme of his owne lite, for it it * 1d be tor 
lellce, it thou! 1 bs a diſcontinuance, and coniequently the 1tate which thou! 
truction of law ſhould worke a wrong. (1) 


It iſiut entant que les terres ſueront dyanes à eux ils ount faynt ela- 


942 17. * 
nenne Of the 


7 
* 
4 % 1 * : 
OF pits a7 > 2014 
- 


- — Bb, 92 * 2 ” - y bay 1 0 
pur [ Ur vie. This is plaine, but with this exception, unlefſe the Jabendum doth other. 
Nie Limit the lame. And ther ett Ore it 41 I: 24 11 . be Ia. 10 10 to du i, hab tel 10 the One lor 11 . 
. ; 2 
tho reminder tothe other tor lite, this doth alter th 


* Seacral inteudiacnt of The premill 
| fo hb be t | ted. Aud fo iris if a leaſe bee le to | "at 
(2) and ſo hath it beenc ofteatunes retulved, Aud fo it is if a leaſe bee made to TW Oy Habe, 
dm tho one monty to the one, and the other moitie to the other, the habendrm Goth mat. 


them tenants in common; and fo one part * the derd dorh explune the other, and no rept 


% 


nancy bet 7 them, ef / 'mper exprey! mf: Kit cure tlatitum. (3) 
28 / 4 4 W 

Per u. »oflibilitie. Here it is to be obſerved, that where the grant i impotiible 0 
take eff. a to = letter, there the lau ſhall make fuch a conitructon as the itt hy 
poſſibilitic may take cifet, which 1s worthy of obtory at! on. Benign faciend ſunt inte *ritg- 
tions cartarunt pt opt bay” uplicitatem La: corum, ut FCS g edit Guam percate 

Tint il co bien Pe er HOC 7 Lie d: Fi ſon. Tie reaſon of the law is the 1:% of tho 
I. uu; for than! 12 man can tell the lau yo) - 't it 15 L UUW ITT 5 he tealom th: (10's 112 1441 Moth 
1075 Et his! 10155 Fial! kn Gl e. But when hee (1:1 LUET: In * v1 it eon LS KIEG ae, ii, 
brin: geth it to his natural reaton, that he compre net Ii 1 5 . dun, this will not on 


ſerve him for 1 the underitanding of that particular ca, put ot many ner; tor cg | 
e/l copulata d & complicaia ; u: id this knowledy; will long remiun - with him. All Which 15 


plainly implyed by the words an. e. 2 our author in this ſection. 
It en tiel cafe hl ue a Un es donees apres la mort des don Yes G die: Aut 


gee iln ad aſeun (ue 6 7 vie de fon Corps engenar 'S, don: I. 2 donor s "= } Jt 
heire poet enter en le mottte. This is miſtaken in the impfinting, and vanicth tr im 
the origin. all, 40 N hick 13, | Pun do Ae ou {* ere d 424 Th j once, — 1 art 255 4 COS dew 
Nat que i1 tad aſcen ,, ec. For it is evident, that if the one donce himſelte di Lech witho 
luc, the inheritance doth revert for a moitic, and aſter the deceaſe of the other — 
the donor may enter into that monie; and whether the illue ot the one donce dicth 
without iſſue at any time, either in the lite of the other donee, or atter his deceaſe, it 14 
not materiall, for whenſocver no iflic is remaining of the one donee, fo as the ſtate tafle 
is ſpent, the donor may after the deccale of the ſarviving donce enter into that 
monty. (5) . 

El la cat uſe eft, que entant gue los iuberiiauces, &c. 1.inkon in this chap- 

" , 14. 0 ap 

ter hath ofren ſaid, et la canſe off, which is worthie of obſervation, for then wee are truely 
ſaid ro know any thing w hen we know the true cauſe thereof. Tune unumquodgee ſoire 
dM; "WIKY's . 2 2 7 inan caufam feiie , „ NN at 4 P ri T1 Fein daten & per 4 
cg uoſt ere. 


Falix 7* Hol u Ti FCF Ut moos 2975 e can. 


And therefore all ſtudents of law are to apply their principal indcave 
alluhich is implycd by the words and ſeveral S. in this ec tion. 

Here the c aute ot the entric of the donor into: 2 monie in this C ale Wo that in As mMUc b 5 
the inheritance is ſeverall, the reverfion is feverall. Theretore 155 in the ſeverall deter- 
mination of the eſtare in taile, the donor may enter. Aud the law termeth a revetſion to 
bee expectant upon the particular eſtate; becauſe the donor or leilor, or their heirs, after 
every determin: tion of any particular enate, doth expect or locke for to enjoy the lands or tv- 
roments againe. 


wr to attaine therunto, 


Le re verſion de enx en lay eft ſeverall, Sc. Herevy, and by this Ge. is 
unplyed, that upon one joy nt or entire gitt or leate there is one joy nt or entire reverſion, and 
upon ſeverall gifts or lcaſcs there bee ſeverall reverſions. And this is to be underſtood of the 
reverſion in the donor or his heires. But albeit «gg gits or leaſes be ſeverall, yet if the 
donors or leflors grant the revexſion to two or more perfons and their heires, they are joy n- 
tenants of the reverſion, And fo it 15 of a remainder, And therefore if 2 gift be made to try 
men and the hcires of their two bodies begotteh, the remaiader to them two and their heirs, 
they are” joyntenants tor lite, tenants in common ot the ſtate taile, and joyntenants of the 

| tec 


(1) Acc. ant. 42. 2. and there the reaſon is more fully expreſſed. 
(2) Acc. Perk. ſcct. 174. 
(3) Acc. ſect. 298. Sec alſo 2. Co. 386. . © b. ant. 190. b. pot. 189. a. 200. b. 


(hut lord Coke? s Correction is not conturmable cither to L. & XI. or the Roh. edition. 


(5s) Sce Hob. 33. 


Lib. 3. 


fee fimple in remainder ; for they are joynt purchaſers of the fee ſimple, and the remainder 
in fee is a new created eſtate, but the reveriion remaining in the donor or his heires is a part 
of his ancient fee limple, 


Sect. 284. 
AND as it is ſaid of 


males, in the ſame 
manner it is where 
land is given to two 
females, and to the 
de lour deux corps en- heires of their two bo- MY OY PO one iter ang. 


endres. dies engendred. ther: yet firſt ſhe cannot mar- 
rie them both i pr.cſexti, and the law will never intend a poſſibilitie upon a poſſibility, as 
firſt to marry the one, and then to marry the other (1) ; ſecondly, the form of the gitt is, to 
the heires of their three bodies, which is not poſſible, and therefore they ſhall have ſeveral inhe- 
ritances. And fo it is, it a gitt be made to one man and to two women, mutatis mutundis. In 
the fame manner, if a gitt in taile be made toa man and his mother, In] or to a man and his 
filter (2), or to him and his aunt, &c. in this and like cafes, albert the gift is made to a man and 
a woman, yet they have ſeverall inheritances ; becauſe they cannot marry together, and are 


ET ficome oft dit de 

males, en meſme 
le manner eft lou terre 
eſt done a- deux fema- 
les, & a les heres 


FF a man giveth lands. to 
two men and one woman, 
and the heires of their three 
bodies begotten, in this caſe 
they have ſeverall inherit- 
ances; for albeit it may 
be 
may by poſſibility marry 


Of Joyntenants. 'SeCt. 284, 285. 


ſaid, that the woman >.) 


within the rule and reaſon of our author. 


7 TEM terres ſey- 

ent dones a deux 
Sales heires de Pun 
de eux, ceo eff bone 


Sect. 285. 


ALSO if lands be gi- 

ven to two and to 
the heires of one of 
them, this is a good 


jointure, et lun ad joynture, and the one 


franktenement, et Fau- 
ter ad fee fimple. Et 
ft celuy que ad le fee 
deco, celuy que ad le 
franktenoment Vee 
ra Pentiertie per le 
far divr pur terme de 
fa vie. n moſine le 
manner ef, Fou tene- 
ments font dons a 
det: & les heires del 
rþs d i de nx en- 
genres, I un ad jrank- 
Tenemont, S/ auter ad 
fee / 4. , Ee. 
eſtate in poſſeſhon, the 
9.00 (4). 


hath a frechold, and 
the other a fee ſimple. 
And if he which hath 
the fee dieth, he which 
hath the frechold ſhall 
have the entiertie by 
ſurvivor for terme of 
his life. In the ſame 
manner it is, where te- 
nements bee given to 
two & the heirs of the 
body of one of them 
engendred, the one 
hath a frechold, & the 
other a fee taile, &c. 


Y this ſection, and the 
&c. in the end of it, 
they are joyntenants for life, 
and the fec-ſimple or eſtate 
taile is in one ot them; and 
becauſe it 1s by one and the 
fame conveyance, they are 
joyntenants, and the fee-fim- 
ple 1s not executed to all 
purpoſes, as hath beene ſaid 
betore (3). 

It a fine bee levied to two, 
[x] and to the heires of one of 
them, by force whereot hee is 
ſeiſcd, he that hath fee dieth, 
and after the joyntenant for 
lite dieth, and an eſtranger 
abates, in this caſe the heire 
may either en gone the fee 
ſuimple executed, and have an 
alliie of Mortaaunceſter, the 
words of which writ be, $7 X. 
pater fuit ſeifitus die quo obiit 
in dominico ſuo ut de feodo; 
which cannot bee ſaid of him 
that hath but a remainder ex- 

ectant upon an eſtate for life; 
— in reſpect that he is ſeiſed 


of a tee ſimple, and of a joynt 


words in the writ be true, that he was feiſed in dominico ſuo ut de fe- 
Likewtite the heir may have a writ of right, which allo in fone fort proves the tee ſim- 


ple executed ; or the heut may have a /crre facias to execute the tine, by which the heir ſuppoſeth 


FEB. 4 
the cnt of a on! 
72 { iYs 

(2) Sre Dy. 326: 4 

(2) Ant. 1923 


re fee neces 1 


avd Fearnce on Conting. Rem. 3d ed. 176. 


cc however Bro. Nouv. Caf. pl. 115. which is contra: 


that 


184 


2. Co. 60. b. poſt. 299. b.) 


8 E. 3. tit. Taile 13. (Ant. 25. 


(2. Ro. Abr. 48. 1. Co. 120. 
156. b. Ant. 46. b. 10. Co. 50. 


7] 18. E. 3. 39. 7. II. 4. 16. 


(2. Co. 60. b.) 


(Scat. 283.) 


ſn] 42. E. g. 9. 10. 11. II. 4. 55. 
31. L. 3. cite factas 19. 29. U. 
8. Mortd. B. 59. 4. E. 3. 37. 
F. N. B. 196. & $129. 4. E. 3. 
Itinere Derby. 24. E. 3. 70. 


(2. Co. b1.) 


(1. Ro. Abr. 686.) 


tin fol. 20, b. lord Coke allows a preſent eſtate tail in a cafe of double poſſibility equal to that here ſuppoſed ; namely 


t» the huſband of A. and the wife of B. and the heirs of their bodies. Sce further on this head Vin. Abr. tit. 


„. Sce alſo polt. 297. b. Fearne on Conting. Rem. 23. 24. 26. 28. 29. Bro. Nouv. Caſ. pl. 200. 303. 38. Theſe 
introduce the reader to moſt of the learning on this curious point. 


Lib. 3. 


(Poſt. 281.) 


F. N. B. 204. E. 207. 7. II. 6. 2. 
13. H. 7. 22. 10. E. 3. 34-17. 
R. 2. tit. charge 15. 5. H. 5.8. 
Vide ſect. 289. (6. Co. 79. a.) 


Jeg. H. 6. g2. (Hob. 3. Plowd. 
4:8. b.) 


S. E. 3. tit. execution Sta- 
than. 


171 14. H. 8. 22. Pl. Com. 263. 


uin dame Halcs calc 


(t) Ace. F. 


aliens in fee. 


N. B. 204. E. 
F. N. B. 207. 


Cap. 3. 


that the fee was not executed, or he may maintaine a writ of intruſion where the heire maketh 
the like ſuppoſition, and ſhall terme it a remainder. (1) And yet when land is given to two 
and to the heires of one of them, he in the remainder cannot grant away his tee ſimple, as 
hath beene ſaid. (2) | 


Laimer riens 


per diſcent de 


fon compagnion, 


Se. By which Tc. 
is implycd, that fo 
it is if one joynte- 
nant acknowledge a 
recogniſance or a ſta- 
tute, or ſutfreth a judg- 
ment in an action of 
debt, &c. and dieth be- 
fore execution had, it 
thall not bee executed 
afterwards. (5) But it 
execution be ſued in the 
lite of the conuſor, it 
ſhall bind the ſurvivor. 
And it is further im— 
plyed, that both in the 
caſe of the charge and 
of the recognifance 
ſtatute and judgement, 
it he that chargeth, &c. 
ſurvive, it is good for 
ever. 

And fo it is ſo] if 
a man bee poſſeſſed of 
certaine lands for term 


of yeares in the right 


of his wife, and grant- 
eth a reut charge, 
and dycth, the wife 
ſhall avoyd the charge; 
(6) but it the hut- 
band had ſurvived, rhe 
charge is good during 
the terme. 

If a villeine pur- 
chaſe lands, and binde 
himſelte in a _recognt- 
ſance, it the lord cater 
beforeſ p]execution,the 
lord ſhall avoyde the 
ſame, as it hath becne 
ſaid, But otherwiſe it 
is if he had made a 
leaſe tor yeares, tor the 
reaſon that IT. t 
here yecldeth in thi; 
feftion. (7) 

If two qornte- 
nants bee of a terme, 
Il and the one ot 
them grant to J. S. thut 


So alſo ſuch heir {hail have 


B. 


Of Joyntenants. 


Sect. 286. 


JTEM þ deux joyn- 
tenaunts ſont ſet- 


fries deflate en fee fim- 


ple, & Pun graunt un 
rent charge per ſon fait 
a un auter hors de ceo, 
que a luy affiert (3) en 
ceſt caſe durant la vie le 
grantor le rent charge 
eſt efectuall; mes apres 
ſon deceſſe le grant de 
le rent charge eſt void, 
quanta chargerla terre, 
car celuy que ad la terre 
per le ſurvivor tiendra 
tout la terre diſcharge. 
Et la cauſe eft, pur ceo 
que celuy que ſurveſquiſi 
clayma & ad la terre 
per le ſurvivor, (4) & ne- 
my ad, ne poet. de ceo 
claymer rien per diſcent 
de fon compaignion, G&c. 
Mes auterment qi de 
parceners, car ft fatent 
deux parceners des te- 
nements en fee ſimple, 
et devant aſcun partt- 
tion fait Fun charge cco 
gue a luy affiert per ſin 
fait dun rent charge, 
Sc. of puis moruſt fans 
ſue, per quo cc, que a 
luy affiert, diſceud a lau- 
ter parcener, en cf 
caſe lauter parcener bi- 
endra la terre charge, 
Ge. pur ceo que il vient 
a cel maitie per diftent, 
come beire, c. 


FEE: 
1 


Sect. 286. 


ISO if two joynte- 
nants be ſeiſed of an 
eſtate in fee ſimple, and 
the one grants a rent- 
charge by his deed to 
another out of that which 
belongeth to him, in 
this caſe during the life 
of the grantor the rent 
charge is effectuall; but 
after his deccaſe the 
grant of the rent charge 
is void, as to charge the 
land, for he which hath 
the land by ſurvivor ſhal 
hold the whole land diſ- 
charged. And the cauſe 
is, for that he which ſur- 
viveth claimeth & hath 
the land by the ſurvivor, 
and hath not, nor can 
claime any thing by de- 
ſcent from his companion, 
&c, But otherwile it is 
of parceners, for if there 
be two parceners of te- 
nements in tee ſimple, & 
before any partition made 
the one chargeth that 
which to her belongeth 
by her deed with a rent 
charge, &c. & alter dicth 
without iſſue, by which 
that which belongeth to 
her deſcends to the other 
parcener, in this cal= the 
other parcener ſhall hold 
the land charged, &c. 
becauſe (hee came to this 
moity by deſcent, as heir, 

&. 
'!t 


1 writ of entry iz mi aſe, where the ſurviving tenant for life 


) Soe ant, 1523, b.— here is a ſceming O&:Mcu'ty ! is naſſioe cetwa 1; Ds 
(2) See ' | here is a ſeeming O0:Meu'ty in this paſſive, But I conceive lord Coke'; meaning to be, that, thonot 


fo leune purpoſes the eſtate for like of the jountentnt having the foe is diftinT from and unmerge:! in his greater citatc, vet 

granting it is not fo, but both eftates re in that reſpect contohdated notwithſtanding the eftate of the other joirtenart 

therctore that the fee cannot in ſtricinel(s of I1w be granted as are | 
i 1 1 . * ; * 23 ; * % 7 0 _ : - . ” . . A " 

5 This e N e Fee by a note in a Coke upon [ittlton l have, in which it is ſirongly obterved, that the tw, 

5 x * . ” « — r "6 . 13 * e 1 " re 14 * N C4 7 * e »# * ' , oh A a 

FE enates, Viz. for 160 and in | ec, Or rater On knotted ef nn, are o gonfou od togerher in one perſon, that he cannot (eve 
and make them diſtinct eſtates, for he cannot grant the eitate for life ret 

* fee ſimple and reſerve the cltate for lite, but he may 
f 7 1 - . L —— 71 1 X ; r > 1 ; . 24 . . * 

Nouv. Cal, pl. 115- It ale much agrees with dne language ot lord Cokr's report of Wiſcot's cate, efnecia!l 

lerves, that when an eſtate is made to three and the heirs of one, Se, ao bath the foo, cant grant 


nainder o 121471”; 


9113 


t 


tinue in himfe!f gui for life, for which lord Coke cites 12. E. 4. 2. b. See 3. Co. v1. a. 


underitoud to tignity, that the jointenant having the fee could 


ir 


* 1 . 
JN 3 


. and as an intereſt diſtinct from the eft2tec n 


U 
Lem 


crving to himſelf the fee limple, nor can he grant the 
away all his intereſt by feoffment or tie may forfeit all.“ £ 


» Tz, 
. 
ly where he ou- 
over Drs remainder, and 09147 


| Beſi des if the paſſage here thould be 
autin a form palsaway the tree ſubject to the eſtate of the vther 


Jointenant, it would not only be contrary to the power of alicnation neceſfarily incident to a fee imple, but would be incon— 
tiftent with lord Coke $s own doctrine in a iublcquent part of his comment iy. Sce the caſe of an eſtate to father ind Wa and 


the hvirs of the ſather, polt. 367. b. 
neſs in it, which with ſome may perhaps render it queſtionable, 
which he cites as his authority; for they are, that, u have /and to H and the boirs 
the realer of mis companion ta another ,, but if bath alien all paſſctine 


Sce allo Hof, je. 


78. indeed lord Coke's 


$ POULION thus qualified appears to have a Krick 
However he ſeems juſtified by the words of the year-book, 
3 of one, be who hath fee cannot grau 
See further as to grant of a remainder or reverion by one 


baving 4 preſ-nr and previous eftate, Steph. Touchſtone 237, and Sheph, Commun Afr. 14. 13. 


(3) Cc. in I.. and M. & Re 


th, 


(4) Sc. in L. and XI. & Roh. 


(x) See ace. 7. H. 7. 1. b. 
(6) Yet the huſba+ d saiengtion of term itte or of any part of it binds the wife ſurviving, 

. - . . * . — _ * : * . . - . 
diflerence is explained poll. 155. a. It is alſo well explained in Finch's L. $$. aud in the New Abi 


Sc further 1. Vern. 3936. 


& 2. Ro. Ahr. 88. 


(7) See allo the realen gixen in ſect. 239. 


Poſt. 351.2. The reaſon ofthis 
Qgencnt tit, 2 r eme. C. 2 


Lib. 3. Of Joyntenants. Sect. 287. 


if he pay to him ten pound before Michaclmaſſi, that then he ſhall have his terme, the gran- 
tor dyeth before the Cay, J. S. payes the fumme to his executors at the day, yet hee ſhall not 
have the tearme, but the turvivor ſhall hold place; for it was but in nature of a communi- 
cation: (1) but it he had made a leute for yeares, to begin at Michaclmaſſe, it ſhould have 
bound the ſurvivor. (2) 

And where Liieleton putteth the caſe of a rent charge, it is ſo likewiſe implyed, that if 
ene joyntenant granteth a common of puſture, or ot turbary, or of eſtovers, or a corody, 
or ſuch like, out of his part, or a way over the land, this ſhall not bind the ſurvivor : for it 
is a maxime in law, that pus accreſcend? prefertur oneridus; and there is another maxime, 
that alienalio ret preefertur uri acc cui. 

If one joyntenant in fee ſunple be indebted to the king, and dyeth, [+] after his deccaſe no 
extent ſhall be made upon the land in the hands of the ſurvivor, 

Ita recovery be had againſt one joyntenant, who dyeth before execution, the ſorvivour 
fn not avoid this recovery; becaute that the right of the moitie is bound by it, 

Ii one joyntenant in fee take a leate for yeares of an eſtrauger by deed indented and dyeth, 
the furviveur ſhall not be bound by the concluſion ; becaute he claymes above it, and not 
under it. 

Et la cauſe e, pur ceo que celuy que ſurveſquiſt claime & ad la terre 
per furvivor , SC. Here againe Liitlaton ſneweth the reaſon: and the cauſe, wherefore 
the turvivour ſhall not hold the land charged, is, for that he claymeth the land from 
the fiſt feoſlor, (3) and not by his con:panon, winch is Littleton's meaning when he faith, 
(that he claimeth by ſurvivor) for [e] the ſurviving feoſſee may plead a feoffment to him- 
telle without any mention of his joynt teoftee, (4) And this is the reaſon, that if two joynte- 
nants bee in fee, and the one maketh a leaſe for yeares, reſerving a rent and dyeth, the 
ſurviving feoffee [] thall have the reverſion by furvivor, but he ſhall not have the rent, 
becaute he claimcth in from the ficlt fcoftor, which is paramount the rent. If there be two 
wyutenauts in e, and the one joyrtenant granteth a rent charge out of his part, and 
alter rclea(cth to li joynt companion and dyeth, he ſhall hold the land charged; for that he 
1s out of the reaſon and cauic tet downe by Littleton, becauſe he claimeth not by ſurvivor, in 
a much as the releaſe prevented the fume. And of this opinion was Littleton himſelfe [x] be- 
tore the edition of his bocte. But all men agree, that it . B. and C. be joyntenants in fee, 
and H. chargeth his part, and then releafeth to R. and his heirs, and dycth, that the [av] charge 
is good for ever; becaule in that cate H. caunot be in from the firſt teoffor, becauſe he hath a 
joynt companion at the time of the releaſe made, and ſeveral writs of precipe muſt be brought 
2cainſ them. (5) And albeit the releaſe of one joyntenant to the reſidue of the 1 
makes no degree in {uppoſition of law, neither is there any ſeverall eſtate between them, but 
the eſtate of him that releaſcth is as it were extinguiſhed and drowned in their eſtate and poſ- 
{-Non, fo as one praceipe lyeth againſt them, (7) yet ſhall they hold the land charged as is 
aforeſaid. As if tenant for life grant a rent charge, and after jurrendreth his eſtate to the lei- 
for, albeit the eſtate charged be drowned, and the leflor is not in by hun, yet hee ſhall hold it 
charged. (8) 

Mes auterment eft de farcercrs, car fi fort deux parceners, &c. This 
{4 to be intended as well of parceners by cuſtome as of parceners by the common law; and 
here is implycd the reaſon of the diverſitie, for that the ſurvivor doth claime above the 
charge, and the heire by deſeent under the charge. (9) 


SECL. 287. 


7 TEM / font deux ALSO if there bee PER fon teſlament, 


goyntenants des two joyntenants Sc. Either in writing, 


err „le of land in fee ſimple or nuncupative, according to 
e tee . p P the cuſtome. 


deins un burgh, leu within a borough, 5 auſeeſt, pur ces 
p , 


o _ nene — lan 8 and C- . 
les terres & tenements wher d t que nul deviſt poet pren- 


ſont deviſables per nements are deviſable 7, effet mes apres le 
toftament, & 1 [Fun de by teitament, & if the mort lo devifor (19) S 
les dits deux joynte- one of the ſaid two : 
Wi 3 Ver. ſa mort tout la terr. 
ans deviſe ceo gue joyntenants devi maintenant devient per 
a uy chert per fon that which to him be- | ley a fon compagnion, 

Se. 


(Finch's I. q7. 6. Co. g5. 2. Ro. 
Abr. 88. 84. Cro. Jam. 91.92} 


45 E. 3. 13. Vide ſect. 28g. 


[4] 40. Al. 26. 30. AM. 5. 
N. B. 149. g. Pl. Com. 32t- 
(1. Co. 86. Poll. 332. a.) 


al 14. E. 4. 1. b. 18. E. 2 
ricke 830. 8. E. 2. entry 5. 
18. E. 3. 28. 38. E. g. 26. 8. II. 6. 
25. Vide 46. E. 3. 77. 35. H. 6. 


39. 

e Dier Mich. 2. & g. Eliz. 18. 
lib. 1. fol. 96. Vide lib. 6. tel, 
78. 79. (Polt. 318. a.) 


33. HI. 6. 3. a. 9. Elis. Dyer 
263. 

[w] 37. H. 8. tit. alienation Br- 
31- 10. E. 4. 3. b. 40. F. g- 
41. b. 33. H. 6. 5. 22. H. 6. 42 
b. per Pole. 35. E. g. relcate 43 · 
33. E. 3. avowry 195. 14. H. 8. 
2. (6) (Cro. Jam. 696. Plowd. 
198. 6. Co. 79. a. 8.'Co. 145+ 
9- Co. 107. b. Poſt. 233. b.) 


(:) See Dy. 337. a. 

(2) der poſt. left. 289. 1 

() For this ſame reaſon a wife ſhall not have dower out of lands of which her huſband was jo nteuant, Ant. 37, b. See poſt, 
50 8. a. a caſe of warranty depending on the ſame principle. 

(4) Acc. F. N. B. 219. B. N 

(;) As to the partial effect of ſuch a releaſe on the jointenancy, ſce poſt. fect. 304. 

(e) It ſhould oc 12. a, 

(7) See the cafe of waſte in Brownl. Rep. 238. 

(8) Acc. 338. b. 233+ b. ; f . 

(9) In Caitorope*s reading on Copyholds 64. the doctrine of admiſſion on the death of copyholders being jointenants or patee · 


ners is ſtated according to this divertity. ; 7 
(19) Acc. ant. 1:2. a. b. as a reaſon tor the goodaeſs of a 8 by huſband to wife. 
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Lib. 3. 


Pl. Com. in Fulmerſton's caſe. 


(Plowd. 238. b. Ant. go. a.) 


(Plowd. 418. Hob. 3. Cro. Eliz. 
33. 


1. II. 3. executors 108. 


. Fleta lib. 2. cap. go. (5) 
racton lib. 2. fol. 60. Bruton 
fol. 178. 


Lamb. fol. 119. £8 


Abr. 733 D. pl. 2. 
(4) Acc. ant. 18. b. 
(It mould be cap. 


Cap. 3. 


Sc. Here doth their 
claimes commence at one in- 
ſtant : and although an in- 
ſtant eff wnum indiviſibile 
tempore guod non eft tempus 
nec pars temporis, ad quod ta- 
men partes temporis connec- 
tur, and that inflans ef? 
finis unius temports & prin- 
ci pium alterins; (1) yet in 
conſideration of la there is 
a prioritie of time in an in- 
ſtant, as here the ſurvivor is 
preferred before the deviſe, 
tor Littleton faith, that the 
cauſe is that no deviſe cantake 
eftect till aſter the death of the 
deviſor, and by his death all 
the land preſently commeth 
by the law to his companion, 
Whereby it appeareth, that 
Littleton by theſe words poſt 
mortem & fer mortem, 
though they jump at one in- 
ſtant, yet alloweth priorit 
of time in the inſtant vhich 
he diſtinguiſheth by per & 
poſt. And the reaſon of this 
prioritie is, that the ſurvivour 
claymeth by the firſt feoffor 
(as hath bin ſaid) and there- 
fore in judgment of law his 
title is paramount the ti 
tle of the deviſee, and conſe- 

uently the deviſe void, and 
* rule of law is that jus 
accreſceadi pra ſertur ultimæ 
woluntati. (2) 


Of Joyntenants. 


teſtament, &c. & mo- 
ruſt, ceo deviſe ef. 
voide. Et la cauſeeſt, 
pur ceo que nul de- 
viſe poit prender ef- 
feet mes apres la mort 
le deviſor, et per ja 
mort tout la terre 
maintenant dcevient 
per la ley a fon com- 
panion, que ſurveſ= 
quijt, per le ſurvivor ; 
le quel il ne claime, ne 
ad reins en la terre 
fer my le deviſor, 
mes en ſon droit de- 
meſne per le ſurvivor 
folongue le courſe de 
ley,&c. & pur cel cauſe 
trel deviſe eſt voide. 
Mes auterment eſt 
de farceners ſoijies 
des tenements devi- 
fables en tel caſe de 
deviſe, &c. cauſa qua 
ſupra. 


Sect. 287. 
longeth by his teſta- 


ment, &c. and Gieth, 
this deviſe is voide, 
And the cauſe is, for 
that no deviſe can take 
effect till after the 
death of the deviſor : 
and by his death all the 
land preſently com- 
meth by the law to 
his companion, which 
ſurviveth, by the ſur- 
vivor ; the which hee 
doth not claime, nor 
hath any thing in the 
land by the deviſor, 
but in his owne right 
by the ſurvivor accor- 
ding to the courſe of 
law, &c. and for this 
cauſe ſuch deviſe is 
void. But otherwiſe it 
is of parceners ſeiſed 
of tenements deviſa- 
ble in like caſe of de- 
viſe, &c. cauſa gud 


ſuprg. 


Two fems joyntenants of a leaſe for yeares, one of them taketh huſband and dieth, yet 


the terme ſhall ſurvive ; for though all chattels reals are given to the huſband, if he ſur- 
vive, yet the turvivor between the joyntenants is the elder title, and after the marriage the 
teme continued ſole poſſeſſed; for, it the huſband dyeth, the teme ſhall have it, and not the 
executors of the huſband. (3) But otherwite it is ot perſonall goods. 

If a man be ſeiſed of a houſe, and poſſeſſed of divers heirlomes, that by cuſtome have gone 
with the houſe from heire to heire, and by his will deviſeth away the heirelomes, this de- 
viſe is void; for as Littleton here ſaith, the will taketh effect after his death, and by his death 
the heirlomes by ancient cuſtome are veſted in the heire (4), and the law preferreth the cu!- 
tome before the deviſe. And ſo it is if the lord ought to have a herriot when his tenant dieth 
and the tenant deviſeth away all his goods, yet the lord ſhall have his herriot for the reaſon 
aforeſaid, And it hath beene anciently laid, that the herriot ſhall bee paid before the mortu- 
ary. [x) Imprimis autem debet quilibet, qui teflaverit, dominum ſuum de meliore re quam habn- 
erit recognoſcere, & poflea ecclefiam de alid meliore, &c. wherein the lord is preferred, for that 
the tenure is of him, This dutie to the lord is very antient ; for in the lawes before the con- 
queſt it is ſaid, ve quis incurid, ve, morte repentind, fuerit inteſtat“ mortuus, dominus tamen 
nullam rerum ſuarum partem (preter cam gue jure debetur herioti nomine) fibi aſſumito (6). In the 


Saxon tongue it is called heregeat, as much to ſay (as I take it) as the lords beſt ; for here is 
lord, and gear is beſt. But let us returne to Littleton. 


Mes auterment ęſt de parceners ſeiſies des tenements deviſable en tiel 
caſe del deviſe, Sc. cauſa qua ſupra. ife ie 


The reaſon is evident, for that there is no ſurvivour between coparceners, but the part of 
the one is deſcendible, and conſequently may be deviſed, 


Sect. 


(1) Therefore in Fitzavilliam's caſe 6. Co. 32, it was argued, that the iadulgence of the law i i ; 
. * = * in C « 
make one inſtant time cannot he extended to three times. See poſt. 298. a. a — which priority of de e e 
ed, for ſake of ſaving the remainder in tee of a rent from the effect of a ſuſpenſion of the particular eſtate. 
(2) Acc. as to goods, Office of Exec. ed. 1676. p. 26. Perk. ſe l. $26. Swinb. on Teſtam. part 3. ſe. 6 
(3) See ant. 46. b. poſt. 351. a- and the caſe of a i oa Au 


purchaſe by buſband and wife jointly, the former being a villein, in 2. Ro. 


7. 
(6) See this ſame 2 cited ant. 176. b. 


Lib. 3. 


ITEM il eft comu- 
nement dit, que 
cheſcun joyntenant eſt 
ſeiſie de la terre qu'il 
lient joyntment (1) 
per my et per tout; et 
ceo eft autant adire 
qu'il eff ſerfie per cheſ- 
cun parcel et per tout, 
Sc. et ceoeft voier, car 
en cheſcun farcel, et 
per cheſcun parcel, et 
per touts les terres et 
tenements, il eft joynt- 
ment ſeiſie oveſque ſon 


companion. (2) 


Of Joyntenants. Sect. 288, 289. 


Sect. 288. 


LSO it is common- 
ly faid, that every 
jointenant is ſeiſed of 
the land which hee 
holdeth joyntly per my 
& per tout; and this 
is as much to ſay, as he 
is ſeiſed by every par- 
cell & by the whole, 
&c. and this is true, 
in every parcell, and 
by every parcell, and 
by al the lands and te- 
nements, he is joyntly 
ſeiſed with his com- 
pagnion. 


them two and their heires, I may enter into a moity. 

Ad where all the joyntenants joyne in a feoffment, every of them in judgment of law do give 
but his part. (6) If an alien and a ſubject purchaſe lands joyntly, the king upon office found 
ſhall have bur a moity. (7) And Littleton atterwards in this chapter (8) ſaith, that one joyn- 
tenant hath one moity in law, and the other the other moity. And therefore if two joynte- 


nants be [=] and both they make a feoffment in fee upon condition, and that for breach thereof [2] Pl. Com. in Browning's 
one of them hall enter into the whole, yet he thall enter but into a moitie; becauſe no more in cale, fol. (143. a.) (Poſt. 198. a.) 


JTEM eft commune- 


ment dit Sc. That is, 
it is the common opinion, 
and communis opinio is ot good 
authoritie in law. A communt 
obſervantid non eft recedendum, 
(3) which appeareth here by 
Littleton. 


Per my & per tout. 


Et fic totum tenet & nihil tenet, 
s. totum conj unctim, & nihil per 


for V /eparatim. And albeit they 


are ſo ſeiſed (as for example 
where there bee two 1 
nants in fee) yet to divers 
r each of them hath 
ut a right to a moitie; as to 
entcoffe give or demiſe, or to 
forfeit (4) or 7 by detault 5 
a preecipe, (5) If my villein (y 
— — purchaſe lands to 


judgment of law patfed from him: (9) and fo it is of a gift in taile ora leaſe for life, &c. 
Yet every joyntenant may warrant the whole ; [a] becauſe a man may warrant more then 


paſſeth from him. (10) 


It two joy ntenants make a feoffment in fee [3] and one of the feoffors dye, the feoſſee cannot 
plead a feoltment from the ſurvivor of the whole, becauſe each of them gave but his part; but 
otherwiſe it is on the part of the feoffees, as hath beene ſaid before. 

And where two joyntenants be, the one of them le] may make the other his bay life of his 
moity, and have an ation ot account (11) againſt him. And one joyntenant [4] may let his 
pait lor veres or at will to his companion. 

It two jorntenants be of certaine lands, and the one of them by deed indented [e] bargain» 
eh 1nd ehen the bands, and the other joyntenant dyeth, and then the deed is inrolled, there 
ſill palle nothing but the moity which the bargainer had at the time of the bargain, (12) 


IEM deux joyn- 

tenants font ſet- 
fies de certain terres 
en fee ſimple, & bun 
leſſa ceo que a luy affi- 
ert a un eftranger pur 
terme de 40 ans, & de- 
wie devant le term com- 


(er in L & M. & Roh. 


(2) Cc. in L. & M. & Roh. 

(3) This ſane maxim is cited poſt. 229. b. and 364. b. In Wingate 
trate the application of this rule. Other rules immediately connected with this are, 
tur, and alſo that minim mutanda ſunt que certam interpretationem habuerunt, | 
n. In a late ecclefiaſtical caſe of great importance, 
theſe four maxims appear to me to have included 


pro wveritute 
147. 


the 


Wing. Max. 76. and ant. 52. b. in the margi e eccieh; 
relionation were condemned by the ſupreme court of appellant juriſdiction, 
iet topic of argument in favour of ſuch bonds. 


Sect. 289. 


certain lands in 


teth that to him 


and dyeth before 


ALSO if two joynte- 
nants bee ſeiſed of 


ſimple, and the one let- 


longeth toa ſtranger for 
terme of forty yeares, 


PER force de 
meſme le dit 
leaſe, &c. 

By this &e, is im- 
plyed, [V/] that where 
our author ſpeaketh 
of joyntenants ſeiſed 
in fee, that ſo it is if 
two be ſeiſed for life, 
and one make a leaſe 
to begin preſently or 

in 


fee 


be- 


the 


(4) ec. as to copyholders being jointenants Calthrope's Reading 97. Kitch. French ed. 82. a. 


(5) See ant. 125 b 


- 3 . 


(6) Acc. ir. H. 5. 


a. pl. 5. 


(7) Ser ant. 188. and note 2. there. 


(8) Poſt, feet. 291. 


(%) See ant. 47. a. & poſt. 214. a. the caſe of a leaſe by two jointenants with reſervation of rent to one, and the difference 


there take 1 b-tween ſuch a leaſe by pare! and one by deed indented. See allo Dy. 263. 3. 


(10) S-x poſt. ſe T. 709. 
(11) See ant. 172. 2 


(1a) See ant. 147. h. 


s Maxims 754. there is a variety of cafes collefted to illuſ- 
that communis error ſacit jus and res j udic ata 
as to which ſee poſt, 365. a. Hob. 


Vide ſe, 697 


(Poſt. 350. a. 8. Co. 66. b. 2. Ro, 
Abr. 86.) Vide Bracton lib. g. 
fo. 430. Britton cap, 35. Fleta 
lib. g. cap. 4. 40. E. g. 40. 18. 
E. 2. bre. 1555 33. H. 6. 
Vide the ſecond part of the | <> 
ſtitutes upon the 6. chapter of 
the ſtatute de bigamis. Fleta lib. 
* 28. 40. All. 79. 48. E. 3. 
16. 


[y] vid. 6. E. 3. 4. 7. E. 4. 29. 
11. El. Dyer 18g. 1 38. 4 
Cro. Jam. 91. 1. Leon. 47. 


ſe] Vide the ſecond part of the 
nititutes upon the 6. chapter of 
the ſtatute of bigamis. 


[4] 14. E. 4. 5- and the other 
cs aboveſaid. 
c] 21. E. g. 60. (Poſt. 200. b.) 
11. H. 3. 60. 33. (Poſt. 193. 
335.4. 


4 6. E. 6. tit. Faits inroll. 9s 
1. (Cro. Cha. 217. 369. 1. Ce. 
1 


[/] Vid. fect. 286. & 660. & 
ect. 2. 


in which bonds of 


— 
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Lib. 3. 


(Dy. 187. a. 2. Ro. Abr. 89.) 


[z] 11. H. 4.99. 14. II. 8. 6. 
17. E. 4. 6. a. g. H. 6. 52. 21.11. 


7. 29. 11. H. 7. 4. 18. E. 3. exe- 
cution 36. 11. EL Dy. 283. Plow. 
Temps F. 1, All, 
422. 20. II. 6. 4. 7. Hf. 7.13. 10. 


Com. 160. a. 


II. 7. 24: (Ant. 4. b.) 


[4] 6. E. 3. 38. 39. 52 
20. 21. 17. E. 3. 37. b. 22. 
9. 30. Z. 3. 


15 Bract. li. 4. fo. 238. 245.247 
rin. fo. 223. 45. Ed. g. Fines 
41. 18. E. 2. Quar. Imp. 176. 
19. E. 3. ib. 30. 5- 
H. 5. 10. F. N. B. 34. V. (Ploud. 
332. b. 333. a- 10. Co. 133. b. 2. 
F. N. B. 33. E. 
Ant. 166. b. Poll. 243. a & ſekt. 


28. H. 6. 9. 


Ro. Abr. 346. 


299 . 


7. E. 3 

E. 3. 
16. 11. H. 4. 54 
15. E. g. Dar. preſentment 11. 
10. E. 4. 94- 1. H. 7. 1. b. 2. R. 
3. Quar. Imp. 102. 9. El. Dy. 
259. 36. II. 8. Br. preſent. 27. 
H. 8. fo. 11. 5- IH. 7. 8. 6. E. 4. 
10. b. Do. & Stud. 116. 34. H. 
6. 40. 9%. E. g. Quar. Imp. 63. 
F. N. B. 34. V. (2. Ro. Abr. 233) 


Cap. 3. 


in futuro, and dicth, 
this leaſe ſhall binde 
the ſurvivor, as it hath 
been adjudged. (4) 
[g] And if one joy nte- 
nant grant um 
terra, or herbagium 
terre, for yeares, and 
dicth, this ſhall binde 
the ſurvivor ; for ſuch 
a leflee hath right in 
the land. So it is if 
two joy ntenants be 
of a water, and the 
one granteth the te- 
verall piſchary. 

L'un leſſa. The 
one letteth. If two 
joyntenants bee oft 
an advowſon, and [+] 
the one pretenteth to 
the church, and his 
clerke is admitted and 
inſtituted, this in re— 
ſpect ot the privity ſhall 
not put the other our 
ot poſſeſſion ; (5) but it 
that joyntenant that 
preſenteth dieth, it ſhal 
terve for a title in a 
quare impedit brought 
by the ſurvivor. (6) But 
yet it one joyntenant 
or tenant in common 
preſent, or it they pre- 
jent ſeverally, the or- 
dinary may either ad- 
mit or retule to admit 
iuch a prelentec, un- 
lefle they joyn in pre— 
ſentation, and after the 
ſixe moneths he may 
in that caſe preſent by 
lapſe (7). 

But 1t two or more 
coparceners bee, [7] 
and they cannot agree 
to preſent, the eldeit 
{hall preſent; and if 
her filter doth diſturbe 
her, the ſhall have a 
quare impedit againſt 
her; and ſo ſhall the 
lilue and the aſlignee of 
the eldeſt, and yet he 1s 


Of Joyntenants. 


mence, ou deins le terme, 
en ceft caſe apres ſon 
deceaſe le liſſee poet 
enter et occupier la moi- 
tie a luy lefſe durant 
le terme, &c. coment que 
le lefſee navoit unques 
Poſſeſſion de ceo en la 
vie le lefſor, per force 
de meſmele leaſe, &c. Et 
le drverſitze perenter le 
caſe de grant de reit- 
charge i) | avantdit, et 
ceſt caſe eft ceo. Car en 
grant de rent charge 
per] joynitenaunt, Sc. les 
tenements demurgent 
touts foits come us fue— 
ront adevant, fans ceo 
que aſcun ad afcun droit 
d'aver aſcun parcell de 
les tenements forſqite 
eux mejmes, et les te- 
nements font en tiel 
plyte, crme ils fueront 
devant le charge, &c. 
Mes gu leaſe eft fait 
per un joyntenant a 
un auter pur terme des 
ans, Ge. maintenaunt 
per force de le leaſe le 
leſſee ad droit en meſme 
la terre, ceſlaſcavoir, 
de tout ces que a fon 
Velour affiert, et d aver 
ceo per force de meſme 
le leaſe durant fon 
terme. (2) Et ceo eft 
la diverſitie. (3) 


Sect. 289. 


term beginneth, or with. 
in the terme, in this caſe 
after his deceaſe the let. 
ſee may enter and occupie 
the moitie let unto him 
during the terme, &c. al- 
though the leſſee had ne- 
ver the poſſeſſion thereof 
in the life of the leſſor, 
by force of the ſame leaſe, 
&c. And the diverſitie 
betweene the caſe of a 
grant of a rent charge 
aforeſaid, and this caſe, is 
this. For in the grant of 
a rent charge by a joyn- 
tenant, &c. the tenements 
remaine alwaycs as they 
were before, without this 
that any hath any right to 
have any parcell of the 
tenements but they them- 
ſelves, and the tencments 
are in the ſame plight 
as they were before the 
charge, &e. But where 
a leaſe is made by a 
joyntenant to another for 
terme of ycares, &c. pre- 
ſently by force of the 
leaſe the leſſee hath 
right in the ſame land, 
{ videlicet } of all that 
which to the leſtor be- 
longeth, and to have this 
by force of the ſame leaſe 
during his terme. And 
this is the diverſitie. 


tenant in common with the youngett; (8) And in the ſame manner the tenant by the curtelc 


of the eldeit ſhall preſent. 


* 2 4 8 11 - g 
But it there bee foure Coparceners and the eldc1t and the fecon! 


preſent, and the other two preſent joyntly or ſeverally, the ordinary may refulc them all - 


tor the elde it did not preſent alone, but the and one other of hier lifters, 


to Littleton. (9) 


(1) The following words between brackets not in L. & M. or Roh. 
(2) Vic inſtead of terme in L. & M. & Rok. 

(3) s in L. & M. & Roh. 

(4) Sec acc. Cro. Jam. 91. & 2. Brownl, 175. 


(5) See poſt. 243. 4. 249. a. 


7» 
Bit now let us retufne 


(6) Acc. more fully 2. inſt. 365. According to F. N. B. 34. the law is the ſame between coparcenere, which agrees with lord 


Coke's doctriue about them in 2. Inſt, 365. & poſt. 243. 4. Sce further the cate of uturpation of a ht ot picientug aut 
149. a. See alſo the caſe of attornment to one of two joynterants, pott. ſcct. 366. Add 5. Co. 97. b. 


(7) See 5- H. 7. 8. a. Burn. Ecc. L. tit. advowſ/on, Watt. Compl. Incumb. c. S. 
(8) Sce my note on this ſubject ant. 166. b. Hob. 119. Dy. 55. a. 


(9) Sce further ou preſentation where more than one have an intereſt in an advowſon, 2. Gibſ. Cod. 1! ed, 


18. a. 17. Vin. Abr. 325. Mallory's d 


* 


80. Ant. 27. 5. 


Lib. 3: 


TEM joyntenants 

[sil voilent) pot- 
ent faire partition 
enter eux, et la par- 
tition eft aſſets bon; 
mes de ceo faire ils 
ne ſerront compels 
per la ley ; mes Sus 
voylent faire partt- 
tion de laur proper 
volunt & agreement, 
le partition eſtoiera en 


fa force. 


Sect. 290. 


LS O joyntenants 
A (if has will) may 
make partition be- 
tweene them, and the 
partition is good e- 
nough; but they ſhall 
not bee compelled to 
doe this by the law ; 
but if they will make 
partition of their own 
will and agreement, 
the 8 ſhal ſtand 


in force. 


Of Joyntenants. Sect. 290, 291. 


P Oy ent faire P arti- (Poſt. 198. b.) 


tion. But this parti- 


tion muſt bee [4] by deed [4] Vid. ſcR. 259. 
hath beene ſaid before. 


as 
But joyntenants for yeares 
may { 

out deed. 


Ils ne ferra com- 
on: This is true regu- 


318. (Ant. 
F.) 


. F. N. B. 62. f.) 


I] make partition with- {/] 78. El. Dyer 320. 


arly; but, by the cuſtome of F. N. B. 62. b. 


ſome cities and boroughs, 
one joyntenant or tenant in 
common may compell his 
companion, by writ of parti- 
tion grounded upon the cu- 
ſtome, to make partition. (1) 
But ſince Littleton wrote join- 


tenants and tenants in common generally are compellable to make partition by writ framed 
von the {htutes [1] of 31. & 32. H. 8. as before hath been ſaid. (2) And albeit they be now [”] 31. II. 8. ca. 1. 22. H. 8. ca. 
c mpe*llable to make partition, yet, ſeeing they are compellable by writ, they muſt purſue the 
ſtatutes, and cannot make partition by "apa, for that remaines at the common law. And by 


L,i:1tl-ton's authoritie herein it ſeemet 


to me, that if one joy ntenant or tenant in common 


diſicite another, and the diſſeiſee bring his aſſiſe for the moytie, that in this caſe, though the 
plaintiſe prayeth it, yet no judgement ſhall bee given to hold in ſeveraltie, for then at the 
common law there might have beene by compulſion of law a partition between joyntenants 
and tenants in common, and by rule of law the plaintife muſt have judgement according to 


leint or demand. 


his 


It two joyntenants be [a] of land with warranty, and they make partition by writing, the 


warrantic is deſtroyed ; but if they make partition by writ of partition upon the ſtatute, the E. 


warrantie remaines, becauſe they are compellable thercunto, (3) 


FTEM fe un yoynt 
eftate ſoit fait de 
terre a le baron & a ſa 
Feme & a un tierce per- 
ſon, en ceo cas le baron 
et ſa feme ont en ley 
en lour droit forſque 
le moilie, &c. (4) let 
le tierce perſon avera 
tant come le baron et 
fa jeme ont, s. Pauter 
maitie, Sc.] Etla cauſe 
eſt, pur ceo que le ba- 
ron et fa feme ne ſont 


forſque un perſon en 


(t] For inſtances of ſuch cuſtom, ſe 


CGaivelk. 108. 


Sect. 291. 


LSO if a joynt 
A eſtate be ak of 
land to huſband and 
wife and to a third 
2 in this caſe the 

uſband & wife have 
in law in their right 
but the moity, and the 
third perſon ſhall have 
as much as the huſ- 
band & wife, v/z. the 
other moity, &c. And 
the cauſe is, for that 
the huſband and wife 
are but one perſon in 


32. Vid. fett. 264. 247. 259. 
Mich. 16. & 17. EL 1. 340. In- 
ter Harris & Eden adjudge. acc. 
18. EI. Dyer 330. b. Vide be- 
tore in the chapter of partition, 
many bookes cited concerning 
this matter. (Ant. 155. a. fect. 
250.Mo.29.Dy. 350. Aut. 167. b.) 
9. E. g. 48. F. N. B. 9. b. 7. All. 
10. 7. E. g. 29. 10. Afl. 17. 10. 
E. 3. 40. 43- 12. Al. 15. 17. 18. 
judgement 102. 20. E. g. 
2. 28. All. 35. £3. All. 10. 
7. II. 6. 4. 19. H. 6. 45. 3. 
E. 4. 10. Vid. ſect. 247. Brit. fo. 
112. lb. 6. fo. 12. & 13. Mor- 
rices caſe. 


[n] 29. E. 3. tit. Car. 


E. 9 
A. 


2 E baron & a (Poſt. 299. b. 351. a. 2. Co. 68.) 


feme n'ont en ley 
en lour droit forſque le 


mottie, &c. William 
Ocle and Foane his witc 
[e] purchaſed lands to them 
two and their heires; aftcr 
William Ocle was attainted 
of high treaſon for the mur- 
ther ot the king's tather K. 2. 
and was executed; Joan his 
wite ſurvived him; E. 3. grant- 
ed the lands to Stephen de Bit- 
terly and his heires: John 
Hasvkins the heire of the ſaid 
Joon in a petition to the 

ing difcloſeth this whole 
matter, and upon a /cir. facias 


againſt the patentee hath 
judgement to recover the 
lands, 


ſo] Mich. 29. E. g. coram rege 
Salop, in Thefaur. Pott. 326. a. 
1. Ro. Abt. 389. 488. 9. Co. 
140.) 


e for London F. N. B. 62. b. and for gavelkind land ant. ſeQ. 265. and Robin. on 


(2) Ant. 169. a.—lIn a Coke upon Littleton I have, there is the following note on the extent of the ſtatutes of 31. and 32. 
II. 8s. Adjudged by St. John cheife juſtice and Windham and Archer juſtices, Hillary 1659 in the common bench, in the cauſe 
* between Major and the lord Coventry, that a tenant by elegit may have a writ of partition by the ſtatute of 32 U. 8. and it is 
* vithin the meaning thereof.“ This is followed with a reference to Cro. Cha. 44- where it is ſaid, that the ſtatute doth not ex- 


tend to copyholds. 


(3) Acc. ant. 165. a. and b. as to parceners, becauſe they are compellable to make partition at common law. Sce the cate 
ot 41d between parceners after partition ant. 174. 4. and b. 


i4) The words following between brackets not in L. and M. or Roh. 


5 


_ 
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— 


— 
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Lib. 3. 


Vide ſect. 663. 


[p] Bradt. Ii. 3. o. 416 20. II. 3. 
Diſcent 52. 110. 4 to. 68. 10 
kor's caſe. Pl. Com. 433. Niciols 


Calc. 


[7] 4- Mar. Dyer 149. 3. Mar. 
Dycr 122, 29 II. 8. Dyci 35 


[r] 40. Af. p. 7. 


l. Com. 483. Nichols 


Calc. 


10. H. 7. 20. 


t) 11. E. g. cui in vita 9. 16. 
. 3. ibid. 36. „ 3. 1b. 20. 35 
All. pl. 15. 31. H. 6. tit. Ent. 
congeable 54. 19. H. C. 43. F. 


N. B. 193. K. 


Cap. 3. 


lands, for the reaſon here 
yeelded by cur author. 

But it an eſtate be male to 
a man and a woman ana their 
heires before marriage, and 
alter they marry, the huſband 
and wite have moities be- 
tween them, which is im- 


Of Joyntenants. 


ley, et font en ſem- 
blable caje, ſicome e- 
ſtate ſoit fait a deux 
joyntenants, ou Pun 


ad per force de joyn- 


Seck. 297. 


law, and are in like caſa 
as if an eſtate be made 
to two Joyntenants, 
where the one hath by 
force of the joynture 


ture Pun moitie en ley, 
Sauter Pauter inoi- 
tie, Cc. (i) En meſme 


the one moity in law, 
and the other the o- 
ther moity, &c. In 
the ſame manner it is 
where an eſtate is 
made to the huſband 
and wite and to two 
other men, in this caſe 
the huſband and wiſe 
have but the third 
part and the other two 
men the other two 
parts, &c. Ccaufd. 9ud 


ſupra. 
MORE {hall be ſaid 


of the matter 
touching joyntenancy 
in the chapter of te- 
nants in common, & 
tenant by elegit, and 


plyed in theſe words of our 
author, baron & ſa feme, (2) 


Forſque un perſon 
en Le J. Bradl. ſaith { p Jvir 


en. vor ſunt quaſi nica perſona, 


le maner eſt lou ejtate 
| nicap eft fait a le baron et a 
quia caro una & ſungutis units. | 


(3) It hath bin aid, that if / Jeme et as auters 
a reverſion bes granted to a deux homes, en tiel 
man and a woman and their 
heires, and before attornment 668 le baron et Ja fe me 
they entermarric, and then non forſque la tterce 
attornment is made, that the 1 s auters 
huſband and wife ſhall have Pa 4 le ter 
deux homes les auters 
deux parts, Ec. Cau- 


no moities in this caſe, (4) 
no more than if a charter of 
A * 
{a qua ſupra. 


feoftment be made to a man 
and a woman, with a letter 
of atturnie to make livery, 
they cntermarty, and then li- 
vertc is made ſecundum for- 
man charter, in which cate it 
is ſaid that they have no moi- 
ties. But certain it is, that it 
a ſcoffment were made betore 
the ſtat. of 27. I. S. of uſes to 
the uſc oi a man [q]Jand a wo- 
man, and their heirs, and they 
entermarry, and then the — 
tute is made, if the huſban ; ; ö | 
r flatute tenant by ſtatute mer - 
for the ſtatute executes the Merchant. chant. 


poſſeſſion according to ſuch qualitie, manner, forme, and condition, as they had in the uſe, fa 
as though it veſt during the coverture, yet the act of parhament cxecutes ſeverall moitics iu 
them, ſceing they had ſeveral moities in the uſe. (5) | 

It an eſtate be made to a villeine and his wife [r] being free, and to their heires, albeit they 
have ſeverall capacities, %. the villeine to purchaſe for the benefit of the lord, and the wife 
for her owne, yet if the lord of the villeiue enter, and the wife turviveth her huſband, the 
ſhall injoy the whole land, becauſe there be no moities betweene them. 

A man makes a leaſe to A. and to a baron and feme, wiz. to A. for life, to the huſband in 
taile, and to the feme for yeares, in this caſe it is ſaid, that each of them hath a third part in 
reſpect of the ſeveraltꝭe of their cſtates. | 

It a teoffment be made to a man and a woman and their heires with warrantie, DL] and they 
entermarrie, aud after are impleaded and vouch and recover in value, moities thall not be bc- 
eweene them; for though they were ſole when the warrantie was made, notwithitanding at the 
rime when they recovered and had execution they were huſband and wife, in which tine they 
cannot take by moines, 

Albeit baron and feme (as Litileton here ſaith) be one perſon in law, ſo as neither of them 
can give any eſtate or intereſt to the other, (6) yet if a charter of feoffment bee made to the 
wife, the huſband as atturney to the feoffor may make liverie to the wife; (7) and fo a feme 
covert, that hath power to ſell land by will, may ſell the ſame. to her huſband, becauſe they 
are but inſtruments tor others, and the ſtate paſſeth from the feotfor or deviſor. 

If a huſband, wife, and a third perſon purchaſe lands to them and their heires [-] and the 
huſband betore the ſtatute of 32. H. 8. cap. 1. had aliened the whole land to a ſtranger in fee, 
and died, the wife and the other joyntenant were joyatenants of the right, and if the witz 

had 


PL UIS ferra dit 

del matter #tou- 
chant jayntenancie, 
en le chapter de te- 
nants en Common, et 
tenant per elegit, et 


(1) No Sc. in L. & M. or Roh. | 

(z) See acc. as to this difference between a joint eſtate to huſhand and wife b-/»r- marriage and one after, Calthrope's Read. 
on Copyh. 92. F. N. B. 194. B. See further eaſe of Butler and Baker 3. Co. the calc of Mirgery More ant. 133. a. the caſe of 
4. All. 4. cited in 1. Ro. Abr. 271. and the caſe of Ward and Walthew Yelv. 101. 

(3) See ant. 112. a. where the ſame paſſage from Bra& on is cited. 


(4) See acc. poſt. 319. a. and there the doctrine is more politively expreſſed. See further the caſe of a leaſe for life to baron 
and teme and afterwards confirmation, poſt. 299. b. 


(5) See Dy. 200. a. 


(6) Acc. ant, 112. a. and obſerve note 6. there, 


(7) Acc. ant. *2+ 2, 
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had died, the other joyntenant ſhould have had the whole right by ſurvivor (1) ; for that they 

might have joyned in a writ of right (2), and the diſcontinuance ſhould not have barred the 

entrie of the lurviror, for that he claymed not under the diſcontinuance, but by title para- 

mount above the ſame by the firſt teoftement (3), which is worthie ot obſervation. But it the 

huſband had made a teoffment in fee but of the moity, and he and his wite had dyed, their 

t1avity ſhould not have ſurvived to the other. 

An4 for the better underſtanding of this diverſity divers things are worthy of obſervation, 

Firſt, that a right ot action and a right of entrie may ſtand in joynture; for at the common 

Li the alienation of the huſband was a diſcontinuance to the wite of the one moity, and a) ide ſect. got. 
difleilin of the other, ſo as atter the death of the huſband, the wife hath a right of action to (FR $07) 
the one moity, and the other joyntenant a right of entrie into the other, but they are join- , 
tenants of the right, becauſe they may joyne in a writ of right. ; 

Secondly, that a right of action or a bare right of entrie cannot ſtand in joynture with 
a {rechold or inheritance in poſſeſſion, and theretore if the huſband make a feottment of the 
moitie, this was a diſcontinuance of that moity, “ and the other jointenant remained in poſ- + yige the ſtatute of 32. H. 8. 9, 
leſſion ot the trechold and inheritance of the other moity, which for the time was a ſevc- it is no diſcontinuance at this 
rance of the jointure (4); and fo are all the bookes, which teemed to varie amongſt themſelves, day. 
cleerely reconciled. 

It two joyntenants be of a rent, and the one of them diffeiſe the tenant of the land, [u] f Pl. Com. 419. Bratchbridges 
this 1s a feverance of the joynture for a time; tor the moitie ot the rent is ſuſpended by uni- caic. : 
tie of polleſſion (5), and therefore cannot ſtand in joynture with the other moine in poſleſſion. 
And this is to be obſerved, that there ſhall never bee any ſurvivor, unleſſe the thing be in 
joynture at the inſtant of the death of him that firit dyeth : (6) for the rule is, 1 de re accreſeit 
ri, qu! nibil in re quando jus accreſceret habet. 

Io it a man Jemmifer lands to two, to have and to hold to the one for life, and the other for 
yeares, they are no joyntenants ; for a ſtate of freehold cannot ſtand in joynture with a 46. F. 3. 21. 19. H. 6. 45. 27 
terme tor yeares : and a reverfon upon a frechold cannot ſtand in joynture with a freehold and II. 8.8. 2. E. 4. 10. 
inheritance in potletion, as thall be taid in the next chapter (7). Neither can a ſeilin in the 
- of a politique capacity ſtand in joynture with ſeiſin in a natural capacity, as ſhall be ſaid 

creatter (8). 
_ It two temes be joyntly ſeiſed, and they take barons, and the barons joyne in an alienation 
end dye, the wives are joyntenants of the right, and may joyne in a writ of right; and yet 

they may have ſeverall writs of cui in vitd at their election; but when they have recovered 
m thoſe ſeverall writs, they ſhall be joyntenants againe. But if the barons had aliened ſeve- 
rally, this had bin a ſeverance of the joynture for a time, for the reaſon aboveſaid. 

It two joyntenants, the one for life, and the other in fee, loſe by default, the one ſhall have 
a writ of right, and the other a guid ei deforceat ; and yet when they have ſeverally recover- 
ed, they ſhall be joyntenants againe (9). So it is if two joyntenants bee difſeiſed, and an aſſiſe 
is brought, and the one is ſummoned and ſevered, and the other recover the moitie, and af- 
ter another affife is brought, and he that recovereth is ſummoned and ſevered, and the 
other recover, albeit they ſeverally recover, yet they are joyntenants againe (10). 3 : 

And in all cafes where the joyntenants purſue one joynt remedy, and the one is ſummoned vw = ; e thi bail 
and ſevered and the other recover, he that is ſummoned and ſevered ſhall enter with him; but 25 7 * 1 * ts We 
where their remedies be ſeverall, there the one ſhall not enter with the other, till both have congeable. 46. E. g. 21, b. 3. E. 
recovered : and the ſame law is of coparceners. If lands [ao] be demiſed tor life, the remain- 4. 10. 37. II. 6.8. 
der to the right heires of J. S. and of J. N. I. S. hath iflue and dieth, and after J. N. hath iſſue [] 24- E. g. 29. 18. E. 3. 28. 
and dieth, the iſſues are not joyntenants, becauſe the one moity veſted at one time, and the 38. E. 3. (Cro Jam. 269. 
other moity veſted at another time (x 1). And yet in ſome caſes there muy be joyntenants, and 
yet the eſtate muy veſt in them at ſeverall times. 

If a man [x] make a feoffement in fee to the uſe of himſelfe and of ſuch wife as he ſhould [I 17. El. Dyer Brent's caſe(12) 
afterwards marrie, for terme of their lives, and after he taketh wite, they are joyntenants, . 
and yet they come to their eſtates at ſeverall times (13). 


And ſo it is if I diſſeiſe one to the uſe of two, and the one agrees at one time, and the other 
at another, yet they are joyntenants. 


In this ſection are three Sc. the firſt and ſecond are at large explained before, the laſt is 
intends where more parties take then three. 


Cap. 


(1) Acc. 2. Ro. Abr. 88. D. pl. 3. 

(2) See poſt. 337. 4. 

(3) See poſt. 364. b. and ant. 185. a. 

(1) ACC. poſt. 337. b. 

(See am. 148. b. 

(6) Acc. poſt. 193. a. 

(5) Poſt. ſect. 302. near the end. 

(z) Polt. ſect. 297. 

(9) See poſt. 214. a. and Bro. Abr. jointenants 6. 

(12) A like caſe of parceners is ſtated before, and reſolved in the ſame way. Ant. 164. a. See further 19. H. 6. 45: b. 

(11) For other caſes, where joint words are conſtrued to operate ſeverally for the like reaſon, ſee the arguments in mr. juſtice 
Windham's caſe, 5. Co. 7. a. 

(12) It is in Dy. 339. b. pl. 48. but without any name. It is alſo much at large in 2. Leon. 14 . 

(13) See contra as to an eſtate at common law, the caſe of a gift to one and his children ant. 9. a» The reaſon of the difference 


is, that in the caſe of the u/e the eſtate is veſted and ſettled in the feoffees till the future uſe comes in to eſe. See further as to this 
difference and the reaſon of it, 1. Co. 100. b. 191.4. and Dy. 274+ b. 


Lib. 3. 


(Xoy 13) 


Fiel. li, g. ca. 4. 


2 


Cap. 4. Of Tenants in Common. Sect. 292. 


Cap. 4. Of Tenants in Common. Sect. 292. 


TENANTS en common ſont 

ceux, que ont terres ou tene- 
ments en fee fimple, ſee taile, 
ou pur terme de vie, Sc. les 
gqueuæ ont tielx terres ou tene- 
ments per ſeverall titles, & nemy 
per joint title, et nul de eux ſca- 
voit de ceo fon ſeverall, mes ils 
doient per la ley occupier tiels 
ferres ou tenements en common, 
& pro indiviſo a prender les pro- 
fits en common. Et pur ces que 
ils aviendront a tielx terres ou 


tenements per ſeverall titles, et 


nemy per un joynt title, et lour 
occupation et poſſeſſion ſerra per 
la ley perenter eux en common, 
als ſent appels tenaunts en 
common. Sicome un home en- 
feoffa deux joyntenants en fee, 
et un de eux alien ceo que a luy 
affiert a un auter en fee, ore le a- 
lienee et Lauter joyntenant ſont 
tenants en common; Pur ceo 
que ils ſont eins en tiels tene- 


ments per ſeverall titles, car Ja- 


lience vient eins en la moitie per 
la feoffement dun des joynte- 
nants, et lauter joyntenant ad 
lauter moitie per force de le pri- 
mer feoff ment fait a luy et a ſen 
compaignion, Cc. (1). Et iſſint 
ils font eins per ſeverall titles, 
ceſtaſcavoir, per ſeverall feoffe- 


ments, Cc. (2) 


Enants in Common are they, 
which have lands or tenc- 
ments in fee ſimple, fee taile, or 
for terme of life, &c. and they 
have ſuch lands or tenements by 
ſeverall titles, and not by a joynt 
title, and none of them know of 
this his ſeverall, but they ought 
by the law to occupie theſe 
lands or tenements in common, 
and pro indiviſo to take the pro- 
fits in common. And becauſe 
they come to ſuch lands or tene- 
meats by ſeverall titles, and not by 
one joynt title, and their occupa- 
tion and poſſeſſion ſhall be by lau- 
betweene them in common, they 
are called tenants in common. 
As if a man infeofte two joyn- 
tenants in fee, and the one of them 
alien that which to him belong- 
eth to another in fee, now the 
alienee and the other jointenant 
are tenants in common; becauſe 
they are in ſuch tenements by ſe- 
verall titles, for the alienee com- 
meth to the moytie by the feoffe- 
ment of one of the joyntenants, 
and the other joyntenant hath 
the other moitie by force of the 
firſt teoffement made to him and 
to his companion, &c. And ſo they 
are in by ſeverall titles, that is 
to ſay, by ſeverall feoffements, 
&c. 


12 having ſpoken of parceners, which are onely by deſcent, and of joyntenants 
which are onely by purchaſe and by joint title, ſpeaketh now of tenants in common, 
which may be by three meanes, wiz, by purchaſe, by deſcent, or by preſcription, as here- 


after in this chapter ſhall appeare (3). 


(+) No Cc. in L. & M. or Roh. 
No Ce. in L. & M. or Roh. 


Ou 


(3) See {cR. 340. which gives an inſtance of tenancy in common by preſcription. 


Lib. z. Of Tenantsin Common. Sect. 29 3,294: 


Ou pur terme de vie, Sc. Here te. implyeth pur terme d' auter vie, or for tearm 
of yeares, or for any other fixed eſtate in the land. 

And here it appeareth, that the eſſential differerice betweene joyntenants and tenants in 
common is, that joyntenants have the lands by one joint.title and in one right, (1) and tenants 
in common by ſeverall titles or by one title and by ſeverall rights; which is the reaſon, 

that joyntenants have one joint freehold, and tenants in common have ſeverall free- 
holds. Onely this propertie is common to them both, iz. that their occupation is in- 


divided, and neither of them knoweth his part in ſeverall. | 
The example that Littleton putteth in this ſection is perſpicuous, and needeth no explica« 


tion. 


Sect. 293. 


T eft aſcavoir, que quant 
i] eft dit en aſcun livre que 
home eſt ſeiſie en fee ſauns pluis 
dire, il ſerra entendue en fee 
ſimple ; car il ne ſerra entendue 
per tiel paroll (en fee) que home 
eſt ſeiſie en fee taile, ſinon que 
ſoit mis a ceo tiel addition, fee 
tayle, &c. 


AND it is to bee underſtood, 

that when it is ſaid in any 
booke that a man is ſeiſed in fee, 
without more ſaying, it ſhall bee 
intended in fee ſimple, for it ſhall 
not bee intended by this word (in 
fee) that a man is ſeiſed in fee tayle, 
unleſſe there bee added to it this 
addition, fee tayle, &c. 


HIS is evident, and /ecundum excellentiam it ſhall be taken for the higheſt and beſt fee, 


and that is fee ſimple, 


Addition in fee tayle, Sc. Here is implyed a maxime in law, viz. that additis 
probat minoritatem ; as it is vulgarly ſaid, the younger ſonne giveth the difference (2). 


Sect. 294. 


JEM ſi trois joyntenants font, 
un de eux alien ceo que a 

luy affiert a un auter home en 
ee, en ceſt cas Palenee eft tenant 
en common oveſque les auters 

deux joyntenants ; mes uncore 

les auters deux joyntenants font 

ſeiſies des deux parts joyntment 
que remayne (3), & de ceux deux 

parts le ſurvivor enter eux deux 


tient lieu, Sc. (4) 


A LSO if three joyntenants bee; 
A and one of 2 alien that 
which to him belongeth to ano- 
ther man in fee, in this caſe the a- 
lienee is tenant in common with 
the other two joyntenants; but yet 
the other two joyntenants are ſei- 
ſed of the two parts which remain 
joyntly (5), and of theſe two parts 
the ſurvivor between them two 
holdeth place, &c. 


18 needeth no explication, onely the c. in the end of this ſection implyeth, that the 


ſame law is where there be more joyntenants than three. 


(1) See poſt. 299. b. the firſt line. 


2) The difference of arms is meant. See more 
(3) Que remayne not in L. & M. or Roh. 


(a) No Cc. in L. and M. or Roh. 
(5) See ſect. 304. & 312. 


Sect. 
particularly as to this ant. 140. b. 


5 E 


189 


Vide ſea 296, 


(Ant. 1. b. 11. Co. 36.) 


Vide devant ſeft. 99, (Ant, 
73. 4.) 


9 


Lib. g. 


Vide ſeft, 300. 


L=] SeA. 282 (Ant 132. 2 


( Saund 319.) 

0 . H. 7. 9. b. 16. H. 7. 18. 
. 3. H. 7. 11. 10. E. 4. 16. b. 

5 H. 7. 25- 18. E. 3. 27. 40. E. 3. 

25. b. (2. Ro. Abt. gs. 2. Saund. 


319.) 


Vide ſect. 200. 


(c] + 


() 


(3) Here joint words are conſtrued to make ſeveral eſtates in reſpect of the ſevera! capaciti.s of the donees. 


H. 7. 45. 18. E. 3. 27. b. 


JTEM | foient deux joynte- 

nants en fee, & Fun dona ceo 

ue a luy aſtert a un auter en le 

tayle (1) [& Lauter done ceo que 

a luy affiert a un auter en le 

taile] les donees ſont tenants en 
common, &c. 


J terre. 
font do- 
nes a deux 


homes, &c. 
Ot this ſufli- 
cient hath becn 
ſpoken in the 
chapter [a] of 
joyntenants. 


Mes | 
terres ſont 
donesa deux 


abbes, Ec. 


In this caſe of 
the two ab- 
bots in reſpect 


of their ſeveral. 


capacities, als 
beit the words 
bee joynt, yet 
the law [5] doth 
adjudge them 
to be ſeverally 
ſeiſed (3). 


The c. in 
the end of 
this ſection 
umplyeth, that 
fo it is, if any 
101 body po- 
itique or cor- 
porate, be they 
regular, as 
dead perſons in 
law (whereof 
our author here 
ſpeaketh) or 
ſeculer: as it 


Cap. 4. Of Tenants in Common. Sect. 295, 296. 


Sect. 295. 


ALSO if there bee two joynte- 

nants in fee, and the one giveth 
that to him belongeth to another 
in tayle, and the other giveth that 
to him belongs to another in taile, 
the donees are tenants in com- 
mon, &c, 


HE c. in the end of this ſeftion implyeth, that fo it is when a 
anter wie is made, for in that caſe alſo the leflees ore tenants in common, 


leaſe for life or pur 


Sect. 296. 


AMES þ terres ſont 


dones a deux bomes, 
& a les beires de lour deux 
corps engenares, les do- 
nees ount joint eſtate pur 
terme de lour -vies; & /i 
cheſcun de eux ad iſſue & 
devy, lour iſſues tiendront 
en common, &c. 
terres ſont dones a deux 
abbes, ficome al abbe de 
Weſtminſter & al abbe de 
S. Albon, a aver & tener 
a ceux & a lour ſucceſſors, en 
cet cas ils ont mainte- 
nant al commencement 
eflate en common, & nemy 
joynt eſtate. Et le cauſe 
eft, pur ceo que cheſcun ab- 
be, ou auter ſoveraigne, 
de meaſon de religion, de- 
vant que il fuit fait abbe, 
ou ſoveraigne, Sc. il fuit 


Jorſque come mort perſon 


en ley, et quant il eſt fait 


abbe (2), il eſt come un home 


perſon able en ley tantſole- 
ment a purchaſer et aver 
terres ou tenements on 


The words between brackets not in L. & M. or Roh. 


Sc. in L. & M. and Roh. 


Mes /i 


BUT if lands be givento two 
men, and to the heires 
of their two bodics begot- 
ten, the donees have a joynt 
eſtate for tearme of their 
lives; and if each of them 
hath iſſue and dye, their iſ- 
ſues ſhall hold in common, 
&c. But if lands be given to 
two abbots, as to the ab- 
bot of Weſtminſter and to 
the abbot of Saint Albons, 
to have and to hold to them 
and to their ſucceſſors, in 
this caſe they have preſent- 
ly at the beginning an eltate 
in common, & not a joynt 
eſtate. And the reaſon is, for 
that every abbot or other 
ſoveraigne of a houſe of re- 
ligion, before that hee was 
made abbot or ſoveraign, 
&c. was but as a dead perton 
in law, and when he 1s made 
abbot, he is as a man perſon 
able in law onely to pur- 
chaſe and have lands or te- 
nements or other things to 
the ute of his houle, and 
autrers 


In a former part 


weſting at ſeveral times makes joint words to operate ſcverally. Aut. 88. a. and mr. juttice Wyndham's caſe 5. Co. 7. a, there 
cited in a note. A few paſſages further, lord Coke gives an inſtance of joint words paſting two entire thugs to two grabtces in 
conſequence of the ſeveral quality of the things granted. Poſt. 199. the cale of a corrody. Sce lurther as ty the eltect hom teveial 
capacities in the grantees, poſt. 191, b. and ant. 183. b. near the end- 


Lib. 3. Of Tenants in Common. Seck. 297. 
auters choſes al uſe de ſa 


meaſon, et nemy a ſon 
proper uſe, come auter ſe- 
culer home pit, & pur ceo 


lands be given 
to two bi- 
ſhops, to have 
and to hold to 
them two and 


not to his own proper ule, 
as another ſecular man may, 
and therefore at the begin- 
ning of their purchaſe they 


| þ their ſucceſ- 
al commencement de lour are tenants in common, and fours: albeit the 
purchaſe ils ſont tenants if one of them die, the ab- biſhops were 


: a never any dead 
bot which ſurviveth ſhall erden in law, 


en common, et fi lun de | pe 
not have the whole by ſur- but alwayes ot 


eux devie, Vabbe que ſur- 


a * 0 8 
veſguiſt n'avera my tout vivor, but the ſucceſſor of yer ſeelng they 
Fer le ſarvivour , mes le the abbot which is dead take this pur- 


chaſe in their 
politique capa- 
citie, as biſhops, 
they are pre- 


ſucceſſor de PVabbe que 
moruſt tiendra le moitie 
en common ove I abbe que . 


furve /q 11100 Ec. in common, be- 
cauſe they are ſeiſcd in ſeverall rights, for the one biſhop is ſeiſed in the right of his 
biſhoprick of the one moitie, and the other is ſeiſed in the right of his biſhoprick of the 
other moitie, and ſo by ſeverull titles and in ſeverall capacities, whereas joyntenants ought 
to have it in one and the fame right and capacitie, and by one and the fame joynt title. 
The like law ie, it lands be given to two parſons and their ſuccefiors or to any other fuch like 
ecclckaiticall bodies politique or :ncorporate, as hath bin ſuid. 

If a corodie be granted to two men and their heires, in this caſe, becauſe the corodie is in- 
certaine and cannot be ſevered, it ſhall amount to a ſevera!l grant to each of them one coro- 
dic; tor the perions be teverall, and the corodie is perſonall. (1) 


ſhall hold the moity in com- 
mon with the abbot that 
ſurviveth, &c. 


(s. Co. 8. a. juſtice Wyndham's 
Cale.) - 


Sect. 297. 
ALSO if lands bee 


JTEM | terres ſoi- 
| given to an ab- 


AND ſo it 1s, if lands 
ent dones QA un 


be given to the 
parſon of Dale and to a 


F. N. B. 49. I. 16. F. 3. joindre 
en action 27. 16. All. pl. 1. 2 


R. 3.16. 7. H. 7. 9.13 fl. 8 14. 


abbe & a un ſecu- 
lar home, à aver & 
tener a eux, 4. al abbe 
& a ſes ſucceſſors, & 
al ſecular home à luy 
& a ſes heires, don- 
ques ils ount eſtate 
en common, cauſa qui 


lupra, 


bot & a ſecular man, 
to have and to hold 


to them, viz. to the 


abbot and his ſuc- 
ceſſors, and to the ſe- 
cular man to him and 
to his heires, they 
have an eſtate in com- 


mon, cauſa qud ſupra. 


lay man, to have and to 
hold to them, that is to ſay, 
to the parſon and his ſuc- 
ceſſors, and to the lay man 
and his heires, they are pre- 
ſently tenants in common 
for x cauſes aboveſaid, So 
of a biſhop, &c. Et fic de 


fimilibus. 


If lands bee given to the 
king and to a ſubject, to 
have and to hold to them & 
to their heires, F. they are 


tenants in common, and not joyntenants; for the king is not ſciſed in his naturall capacitie, 
but in his royall and 2751 capacitie, in ure coronæ, Which cannot ſtand in joynture with 


the {eitin of the ſubject in 


is natural capacitie. So likewiſe if there be two joyntenants, and 


the crowne deſcend to one of them, the joynture is ſevered, and they are become tenants in 


common. 


But if lands be given to A. de B. bithop of N. and to a fecular man, to have and 


to hold to them two and to their heires, in this caſe they are joyntenants ; tor each of them 
takt the lands in their naturall capacitie. 

It lands be given to John biſhop of Norwich and his ſucceſſors and to Joh Orerall doctor 
of divinity and his heires, being one and the ſame perlon, he is tenant in common [4] with 
himſclfe, But our author's rules doe not hold in chattcls reals or perſonals ; for if a leaſe 
tor yeares be made or a ward granted to an abbot and a ſecular man, or to a biſhop and ſe- 
cular man, or if goods be granted to them, they are joyntenants, becaule they take not in 


their politique Capacity. (2) 


(5. Co. 8.) 


Pl. Com. ia ſcig. Baikley's caſe. 


(Ant. 16. a.) 


Poſt. 310. b. 2 Ro. Abr. 91.) 
d] 13. H. 8. 14. 16. II. 7. 15. 


9. H. 6. 25. 45. E. 3. 25+ 


Sed. 


(i) Lord Cokecites no authority for this. But in 8. E. 4. 17. there is a caſe, which tends to confirm and explain his doctrine 


us to a corrody's not heing grantableto more than one. The caſe aroſe on grant of a corrody by Hen. 6. to two and the longer liver, 
where one was dead, the queſtion being, whether during the life of the ſurvivor this was ſufficient to juſtify the prior of Friſwith, on 
whom the corody was Chargeable, in refuſing a nrw grantee ſent by Edward the fourth. Upon this caſe NELE ſerjeant argued 
for the king, that a corrody which is for one man cannot be given to tevo, for two men cannot have the maintenance of one man and 
thence he inferred, that the grant to the two was void. But the judges diſtinguiſhed ; for they all ſaid, that if the corrody be tv 
bave certain bread and certain ſervice, this may be granted ts twenty men, Cc. as to have 20 breads or b gallans of ale, Cc. but that 
u 095+ 007 10 fit ewory day in the ball of the prior and to be ſerved as the men of the prior are, thi; cannot be granted to many, for eue 
ene of them enuld bane ar much as one had berctofore, which would not be reaſon, c. I was carried to this caſe in the year book of 
I. 4. by a reference in Fitzherbert's Natura Brevium, which in the commentary on the writs de corrodio habende & de annud 
þe1:fone contains a great varicty of learning on this antiquated fubje&. See F. N. B. 230. F. 

(2) in a former part lord Coke explains the reaſon of this to be, that no chattel can go in ſucceſſior. in the caſe of a ſole corpora- 
tion, uo more than a leaſe for years to one and his heirs can go to heirs. Ant. 46. b. But there are exceptions to this rule. The 
king is mentioned as one by lord Coke ant. 99. a. Another 1s, where there is a ſpecial cuſtom, as the care of the chamberlain 
of London, for orphanage monies. Fulwood's caſe 4. Co. 6+. a. to which add Arundel's caſe Hob. 64 aud ant. fv, 9+ & note 1. 
there. 5. 4. end the calc of a bond to a lay perſon and an abbot in F. N. B. 120. B. | 


„„ —— —— 


Lib. 3. Cap. 4. Of Tenants in Common. Sect. 298, 299, 300. 


(Cro. Cha. 75. Ant. 183. a. b.) 


(2. Ro. Abr. 89. 90. Aut. 183. b.) 


11. Aff. pl. 16. 


43, E. 3. 18. 44 AT. 11. 


21. E. 4 11. b. 


21. E 4. 24. b. 


3. E. 3. 23. 67. Temps E. 1. 
Feoffments 115. 34. E. 1. quar. 
imped. 179. 10. Eliz. Dyer 28. 
12. E. 2 Feoffments 116. 6. 
E. 9. 56. 39. E. g. 38. 9. Z. 3. 
16. 17. E. g. g. 16. E. 3. 43. 43. 
Z. 3. 26. 23. Aff. 8. 33. H. 6. 
6. 2. (Poſt. 333. b. Cro. Cha. 
433- Cre. Jam. 15.) 


AND the reaſon is, be- 
cauſe they have ſeverall 
frecholds and an occupation 
Pr 0 indiviſo, 

Here is to bee obſerved, that 
the habendum doth ſever the 
remiſes that prima facie 
eemed to be joynt ; for an ex- 
preſſe eſtate controlls an im- 
x tay eſtate, as hath beene 
aid, 


AYP the like law 1s, 
if the feoffment bee 
made of a third part or a 
fourth part, &c. And if 
there be an advowſon ap- 
pendant, they are alſo te- 
nants in common of the ad- 
vowſon. (3) And albeit it is 
ſaid, that ſuch a feoffment of 
a moitie or third part, &c. is 
not good without writing, for 
that (as they ſay) a man can- 
not create an uncertain eſtate 
in land by parol ; yet is the 
law clecre, that ſuch a feoft- 
ment is good by parol with- 
out writing, and ſuch an un- 
certaine eſtate ſhall paſſe x 4 
livery, and fo it appearet 

in our bookes, 


Sea. 298.(1) 


7 TEM , terre 
ſoient dones a 


deux à aver, et tener, 


4. Fun moitie a Vun 


et a ſes heires, et 


Pauter moity a Pauter 
et a ſes heires, ils 


font tenants en com- 


mon. 


Sect. 299. 


TEM fi home ſei- 

fie de certain ter- 
res enfeoffa un auter 
de le moitie de meſme 
la terre fans aſcun 
perlance de afjign- 
ment ou limitation 
de meſme la moitie 
en ſeveraltie al temps 
del feoffment, donques 
le feoffee & le ſeoffor 
tiendront leur parts 
de la terre en com- 
mon. 


ALSO if lands bee 

Iven to two to 
have and to hold, s. the 
one moity to the one 
and to his heires, and 
the other moity to the 
other & to his heires, 
they are tenants in 
common. 


ALSO if a man ſei- 
ſed of certaine 
lands infeoffe another 
of the moitie of the 
ſame land without any 
ſpeech of aſſignement 
or limitation of the 
ſame moity in ſeveral- 
tic at the time of the 
feoffment, then the 
feoffee and the feot- 
for ſhall hold their 
parts of the land in 
common (2). 


If a verdi& finde, that a man hath das partes manerit, Ec. in tres partes een this ſhall 


not be intended to be in common; but it verdict bee in tres partes dividendas, t 


en it ſcemeth 


that they are tenants in common by the intendment of the verdict. (4) 

But if a man be ſeiſed of a mannor whereunto an advowſon is appendant, and maketh a 
feoffment of three acres parcell of the mannor together with the advowſon to two, to have and 
to hold the one moity together with the moitie of the advowſon to the one and his heires, and 
the other 2 together with the other moity of the advowſon to the other and his heires, this 

\ 


cannot be g 


vithout deed ; for the feoffor cannot annex the advowſan to theſe three acres, 


and diſannex it from the reſk of the mannor, without deed, (5) 


ET eft aſcavoir, que en meſme 

le maner come eft avantdit 
de tenants en common, de terres 
ou tenements en fee ſimple, ou en fee 
taile, en meſine le maner poit eſtre 


Sect. 300. 


(x) In L. & M. and Roh. this ſe ion is placed immediately after ſect. zoo. 


(2) Brooke in his Abridgment title ce ent, de terres pl. 75. cites this ſection of Littleton, and in ſupport of it refers to 
various caſcs in Fitzherbert's Abridgment. See further Bro. Nouv. Cal. 154. 124. 6. Co. 1. and Dy. 187. a. pl. g. 


83 See poſt. 307. a. 


AND it is to bee underſtood, 
that in the ſame manner as is 
aforeſaid of tenants in common, 
of lands or tenements in fee ſim- 
ple, or in fee taile, in the ſame 


ar 


4) In a caſe in the king's bench during lord Holt's time, the queſtion was, how the ſurrender of a copyhold to the uſe of 


three ſons and two daughters equally io be divided and their re/pefive heirs ought to be conſtrued ; and this paſſage of the Coke 
upon Littleton was much relied upon by two of the judges as an authority to ſhew, that the words equally to be divided imply a 
tenaney in common. But lord Holt, who was for a forntenancy, obſerved, that no ſuch matter appears in the caſe of 21. E. 4. here 
cited by lord Coke in the margin as his authority, and that he was not poſitive therein, but only wrote it as his conjecture. 1. P. 
Wms. 19. in the caſe of Fiſher v. Wigg, which is alſo reported in Salk. 30 1. Com. 88. 92. 12. Mod. 296. and 1. L. Raym. 622. 
In the two latter books and in P. Williams this caſe is reported very much at large; and as the arguments on each fide are 
very elaborate, it is an authority fit to be reſorted to, wherever the doubt is, whether there ſhall be a renancy in common or join- 
tenancy. See alſo the caſe of the earl of Angleſey v. Ram. in Dom. Proc. Sept. 1527. Barker v. Gyles 2. P. Ws. 280. and 
3. Brown. Parl. Caf. 297. Hall v. Digby and others 4. Brown. Parl. Cai. 224. Hawes v. Hawes 1. Will. 165. and Gaſkin +. 
Caſkin Mich. 18. G. 3. B. R. in mr. Henry Cowper's Reports juſt publiſhed. In this laſt cafe the word equally was deemed 
ſufficient to create a tenancy in common in a vi//; and lord Mansfield declared the opinion of the two judges who Giffered 
from Holt to be the better and more liberal one; and mr. juſtice Aſton noticed, that equally to be divided had been adjudged a 
tenancy in common even in a deed. I am happy in having this early opportunity of citing a collection of reports, which promiſes 
lo much new and uſeful information to the profeſſion. See further as to the words ſufficient to make a tenancy in com- 
mon, particularly the cafes in equity on the ſubject, 2. Com. Dig. 175. and continuation to the ſame work 201. 
(5) Beſides the references in the margin, ſce Dy. 48. b. pl. 3. and Doderide on Advowſons 29. 


de tenants a terme de vie. Sicome 
deux joyntenants ſont en fee, et lun 
leſſa a un home ceo que a luy af- 
fert pur terme de vie, et Pauter 


Se. * 


I Tem ſi home bef- 
fa terres a deux 
homes pur terme de 
lour vies, & Pun 
granta tout fon e- 
ate de ceo que a luy 
giert a un auter, 
donques lauter tenant 
g terme de vie, et + 
celuy a que le graunt 
eft fait font tenants en 
common, durant te 
temps que ambideux 
les leſſees font en vie. 
Et memorandum, 
gue en touts I au- 
ters ttels caſes, coment 
gue ne font ity ex- 
preſſement moves ou 
ſpeciſies, fi ſent en 
ſemblable reaſon, ſont 
en \ /emblable ley. 


joyntenant liſſa ceo que a luy af- 

rt a un auter pur terme de vie, 
Sc. les deux lefſees ſont te- 
nants en common pur lour vies, 


Lib. 3. Of Tenants in Common. Sect. 3or. 


manner may it be of tenants for 
terme of life. As if two joynte- 
nants bee in fee, and the one let- 
teth to one man that which to 
him belongeth for terme of life, 
and the other joyntenant letteth 
that which to him belongeth to 
another for terme of life, &c. the 


ſaid two leſſees are tenants in com- 
mon for their lives, &c. 
Vid. Sect. 295. where this is ſufficiently explaned before. 


Sect. 301. 

Alo if a man let 

lands to two men 
for terme of their 
lives, & the one grants 
all his eſtate of that 
which belongeth to 
him to another, then 
the other tenant for 
terme of life, and he 
to whom the grant is 
made, are tenants in 
common during the 
time that both the leſ- 
ſees be alive. 

And memorandum, 
that in all other ſuch 
like caſes, although 
it be not here ex- 
preflely moved or 
ſpecified, if they be in 
like reaſon, they are in 
the like law. 


* 


ND ſo it is if lands (e. Roll. Abr. 89. go. 1. Rep. 
bee letten to two for 81 b.) 


terme of their lives, et co- 
rum alterius diutias wipe 
(1), and one of them granteth 
his part to a ſtranger, where- 
by the joyntute is ſevered, 
and dyeth, here ſhall bee no 
ſurvivour, but the leſſor ſhall 
enter into the moity, and 
the ſurvivour ſhall have no 
advantage of theſe words, ef 
corum alterins diulids wiven* 


ti, tor two cauſes, Firſt, for (4 2 73- b. 2. Cro. 378. 417, 
that the joynture is ſevered. 


Secondly, tor that thoſe words 
are no more then the Com- 
mon Law would have im- 
plyed without them, and ex- 


191 


fpreſffio corum gu tacite in- (Foſt. 205. a. Hob. 170. 208.) 


ut nivil operatur. Hereby 


it appeareth that in caſe of 
leaſes tor lite it is more be- 
neſiciall for the leſſor to have 
the joynture ſevered then to 
have it continue, 


Si ſotent en ſembla- vid. sd. 1. 


ble reaſon font en ſem- 
blable ley. Here Littleton 


citeth one of the Maximes 


of the Common Law, That whereloever there is the like reaſon, there is the like law. Li 
eadrm ratio, ili idem jus; or ubi eadem ratio, ibi idem jus efſe debet ; for ratio eff anina legis. 
And therefore ratio pote/? allegari deficiente lige. But it muſt be ratio wrra et legalis ot non 
ab . And here it appeareth that argumentum a fimili is good in law, Sed fimilitzdo le- 
gaiis off caſuum diverſorum inter ſe collatorum ſiniilis ratio, quod i uno fimilium wales, vulebit 
2½ altero, d:ſimilium di ſimilis eft 1 «tio. 


e. not in L. and M. or Roh. + M:/me added L. and M. but not in Roh. + V added in L. and M. but 


not in Koh. | Sernble L. and M. and Rob. 


() Here lord Coke ſpeaks only of a jointenancy for life; in which caſe, the words and the ſurvivor of them 
are merely words of ſurpluſage ; as without them the lands, upon the death of ore jointenant, go to the ſurvivor. 
But in the creation of a jointenancy in fee, particular care muſt be taken not to infert theſe words. For the grant 
of an eſtate to te ard tle ſurniver of them, and the heirs of the ſurvivor, does not make them juintenants in fee 3 but 
gives them an cttate of freehold during their joint lives, with a contingent remainder in fee to the ſurvivor. Whether, 
during their joint lives, the fee continues in the grantor, or remains in abeyance;z and whether they can convey their 
eltitc ; and what is the proper mode of conveyance to be uſed for this purpoſe 3 are points which have been much agitated, 
and which, perhaps, ate not yet quite ſettled. They were all mentioned in the ciſe of Vick v. Edwards, 3. P. Will. 

72. In that caſe, lands were devited to B. and C. and the ſurvivor of them, and the heirs of ſuch ſurvivor in truſt to ſell: 
ord chancellor Talbot held that the fee was in abeyance ; that the truſtees joining in a fine of the premiſes, might make a 
title to a purchaſer by way of eſtoppel ; and that the heirs joining might be of uſe, as it would ſupply the want of proving 
the will; but that, in every other reſpect, it would be void. Five years before this caſe was heard, the ducheſs of Marl- 
borough having contracted to purchalc an eſtate from the deviſces in truſt of Sir John Wittewronge 8 will, where the devife 
was worded in a manner Umilat to that upon which the caſe of Vick v. Edwards aroſe, application was made to Partiament 
for an act to enable the truſtees to convey the eſtate to her.—TIn the preamble of the act it is mentioned,“ That the deviſe 
* of the premifes by the will of Sir John Wittewronge was not effettual in the law to velt the abſolute fee ſimple thereof 
„ in the truſtees therein named, thre being, by the words of the will, no fee veſted but upon a contingency of ſurvivor ſhip, 
4% and which could not veſt or take eff & till after the death of two of the truſtces.“ But notwithſtanding the caſe of Vick 
and Fdwords, it ſeems now to be the prevailing opinion that, in theſe caſes, the fee is not in abeyance, but remains pending, 
and ſubject to the contingency, in the grantor and his heire. — In ſupport of which it is ſaid, that the whole fee muſt be 
ſuppoſed to be in the grantor at the time of the conveyance z that ſo much of it as be does not part with continues in him; 
that in this cafe there is ſowething undiſpoled of, viz. the intermediate eftate, till by the death of one of the parties the 
remainder veſts, and is executed in the ſurvivor ; which, therefore, continues in the grantor, as part of his old reverſion z 
That if a remainder is limited on 4 contingency, and the contingency fails, the donor has the land again.—This is called his 
poſſibility of revercer ; and that this poſhbolity of reverter iz in fact nothing but his old reverſion. Beſides, the law never ſuppoſes 
the fee to be in abęyance, unie(s where it is aeceſliry to recur to that confiruction for preſerving ſome eſtate or right. But that 
in the preſent caſe no ſuch necellity exilts, The caſcs of Carter and Barnardiſton. 1. P. W. 505. Purefoy v. Rogers, 2- Saund- 
380. and many other catcs of authordy, Rtrong!y favour this _ opinion. — As to the queſtion, whether the Re 
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Lib. 3. 


Vids 33- H. 6. 4. b. 


[4] Vide Sed. 34% 978. 420. 
449. 462. 463. 464. 482. 483. 


648. 720. 729. Vid. Sct. 170. 


Vid. Sekt. 8 7. II. UW 
(Aut, 1 5. a.) 


7. H. 7. 9. 


(Ant. 1 89 b.) 


Cap. 4. Of Tenants in Common. Sect. 302. 


ON deux joyntenants 
en fee, Sc. 

This needeth no explana- 

tion. 


Ft fur ceo caſe un 
queſtion poet ſurder &c. 
Here Littleton fnaketh a 
acſtion, and ſheweth the rea- 
* on both tides, and con- 
cludes with a Quare, When 
Littleton maketh a qucttion, 
and ſheweth the reaſon on 
both tides, the latter is cver 
his owne, [] and the better. 
But time hath made this queſ- 
tion without queſtion; for 
now all agree, that the joyn- 
ture is ſevered for the time, 
according to the latter opini- 
on here ſet Cown in Litileton, 
whoſe reaſons are unaniwer- 
able: for many times the 
change of the trechold makes 
an alteration or change of the 
reverſion. As if tenant in 
taile, or the huſband ſciſed 
in the right of his wife, or te- 
nant for lite, make a leafe for 
life of the leflee, in cveric of 
the caſes the leſſour doth 
gaine a new reverhon by 
wrong, as ſhall be ſaid more 
at large in the chapter of 
Diſcontinuance; and it the 
elder brother grant the rever- 
ſion (expectant upon a free» 
hold) tor life, it ſhall cauſe /- 
ſeffio fratris, as hath beœene 
layd. 

Per meſine le rea- 

fon le reverſion que ejl 
dependant ſur meſine le 
franktenement eſt ſever 
de le joynture, &c. 

If two joyntenants in fee 
be, and they both joyne iu 
a leaſe to an abbor and a 
ſecular man for term of their 
lives, here the reverſion that 
is dependant upon feverall 
freeholds is ſevered, And lo 


it is if they joine in a leaſe to / 


two ſecular men, to have and 
to hold the une moity to the 


* $i derx not iv Roh. but in I., and N. + $i not 
Roh. | C-/ reverſioz-cco iu L. and M. and Roh. 


aud XI. or Roh. 


Sect. 302. 


TEM þ deux 
Joyntenants en 

fee font, et Pun leſſa 
ceo que a luy affiert 
a un auter pur terme 
ae ſa vie, le tenant 
a terme de vie durant 
a vie, et lauter joyn- 
tenaunt que ne leſſa 
fas, ſont tenants en 
common. Ft fur ceo 
caſe un queſtion puit 
ſurder ; + ſi come en 
liel caſe mit tomus que 
leleſſor adiſſueet devie 
vivant lauter joyn- 
tenant fon compani- 
ou, et vivant le tenant 
a terme de vir, le que- 
tion poet eftre tiel : 
Si le reverſion de la 
moitie F que le l:fſor 
aveat diſcendraaliſſue 
leleffor, ou quel auter 
joyntenant avera || 
cel reverſion per le fur. 
eivor? Aſcuns ont dit 
en ceſt caſe, quel auter 
joyntenant avera cel 
reverſion per le ſur vi- 
ar: ct lour reaſon eſt 
liel, ſcilicet que quant 
les joyntenants fue— 
ront joyntment ſciſtes 
Cer fecſimple, &c. co- 
ment quel un de euxfiſt 
eflate de ceo que a luy 
affiert pur terme de 
a vie, et coment que il 
adſever lefranktene- 
melt de ceo que a lu 


in L. and M. or Roh. 


Eu-. in L. and NI. 


ALSO if there bee 

two joyntenants in 
fee, and the one let- 
teth that to him be- 
longeth to another for 
terme of his life, the 
tenant for term of lite 
during his life, and the 
other jointenant which 
did not let, are tenants 
in common. And up- 
on this caſe a queſtion 
may ariſe; as in ſuch 
caſe admit that the leſ- 
for hath iſſue and die, 
living the other joyn- 
tenant his companion, 
and living the tenant 
for life, the queſtion 
may be this, Whether 
the reverſion of the 
moity which the leſſor 
hath ſhall deſcend to 
the iſſue of the leſſor, 
or that the other join- 
tenant ſhall have this. 
reverſion by the ſurvi- 
vor? Some have ſaid in 
this caſe, that the other 
jointenant ſhall have this 
reverſion by the ſurvi- 
vor: and their reaſon is 
this, /c:/, That when the 
jointenants were joint = 
ly ſeiſed in fee ſimple, 
&c. although that the 
one of them make an e- 
{late of that to him be- 
long<th for term of his 
lite, and although that 
hee hath ſevered the 


iert 


t c. added in L. and M. and 
aud Koh. & Sa not in L. 


* 


mainder, in this caſe, can be conveyed? it may be obſerved, that, ſuppoſing the reverſion remains in the donor, if he and 
the donees join together it a common COnvey ande by lcale and relteatc, or bargain and tale, the clitite for lie or the donces 
will merge in the reverſion, the contingent remainder be deſtroyed, and the foe efteQually conveyed to the purchafer.— But, 
ſuppoſing the fee to be in abe yance; — on admitting it to be in the donor aud his licirs, and ſuppolng them not to join, 
the only modes of conveyance for this purpoſe now in uſe are a fine or a common recovery, in which the perſon entitled 
to the contingent fee comes in as vouchee. Lord Talbot, as was ment cd before, held, in the caſe of Vick v. Edwards, that 
the truſtees joining in a fine might paſs a good title to a purchater by eftoppel. It ſhould be obterved that, in this cale, the 
word Ettoppel mutt not be underttood in its ſtrict technical tente; all that is meant by it is, that the fine operates by way of 
concluſion upon, or bar to, the venders, till the contingency happens upon which the tee 15 to arite, and then pailes it to the 
purchaſer. This doctrine is open to objeCtion ; but it ſecins to be generally acquickeed in; and, perhaps, the libcrality of 
ſuccceding times may think a common cunveyance by leafe and reicalc, ur bargatu and tale, lathorent in thele Calcs to paſs 
the fee, without either a fine or a common recovery, 


Lib. 3. 
ert per le leaſe, un- 
core il nad ſever le fee 
imple, mes le fee 
fimple demurt a eux 
foyntment come il fuyt 
adevant. Ft iſſint 
ſemble a eux, que Pau- 
ter joyntenant que 
furveſquiſt, avera le 
reverſion per le ſur- 
vivuour, Cc. Et auters 
ont dit le contrarie, & 
ceo oft lour reaſon, ſci- 
licet, gue quaunt Fun 
des joyntenants lefſa 
reo que à luy affiert 
a un auter pur terme 
de ſa vie, per tel 
leaſe Ie franktenement 
eſt ſever de le joyn- 
ture. Et per meſine 
le reaſon le rever- 
fron que eſt dependant 
fur meſine le frank- 
tenement, eſt fever de 
le jeynture. Auxy 
fi le lefſour uft re— 
ſerve a luy un annu- 
all rent ſur le leas, 
le leſſor folement a- 
veroit le rent, Ec. le 
quel eſt un proofe que le 
reverſion eſt ſolement 
en luy, et que Pauter 
nad riens en cel re- 
verſion, &c. Auxy fi 
le tenant a term de 
vie fuit impleade, &c. 
& fiſt default apres 
default, donques te 
lefſor ſerroit de ceo 
ſolement receive a de- 


fender fon droit, et 


Of Tenants in Common. 


freehold of this which 
to him belongs by the 
leaſe, yet he 1 not 
ſevered the fee ſimple, 
but the fee ſimple re- 
mains to them joint! 

as it was before. And 
ſo it ſeemeth to them, 
that the other joynte- 
nant which ſurviveth 
ſhall have the reverſion 
by the ſurvivor, &c. 
And others have ſaid 
the contrary, and this is 
their reaſon, /erlicet, 
that when one of the 
join- tenants leaſeth 
that to him belongeth, 
to another for terme of 
his life, by ſuch leaſe the 
freehold is ſevered from 
the joynture. And by 
the ſame reaſon the re- 
verſion which is depen - 
ding upon the fame 
freehold is ſevered from 
the joynture. Alſo if 
the leſſor had reſerved 
to him an annual rent 
upon the leaſe, the leſ- 
ſor onely ſhould have 
had the rent, &c. the 
which is a proofe, that 
the reverſion is onely 
in him, and that the 
other hath nothing in 
the reverſion, &c. Al- 
ſo if the tenant for 
terme of life were im- 
pleaded, & maketh de- 
fault after default, the 
leſſor ſhall be only re- 
ceived for this, to defend 


one for life, and the other moi 
to the other for life, for bot 
theſe caſes are warranted by 
the authority of Liteleton. 

If two joyntenants be of 
a leaſe for twenty one years, 
and the one of them letteth his 
part for certaine yeares, part 
of the terme, the joynture 1s 
ſevered, and ſurvivor hol - 
deth not place, for a terme for 
a ſmall number of yeares 1s 
as high an intereſt as for 
many moreyears; and ſo was it 
reſolved Hil. 18. El. Regine, in 
Communi Banco, Which I 
myſelfe heard. 

If two coparceners be in 
fee, and the one make a leaſe 
for lite, this is no ſeverance of 
the coparcenary, for not- 
withſtanding the lord ſhall 
make one avowrie upon them 
both. 

Bur if two joyntenants 
be, and one maketh a leaſe for 
life, this is a ſeverance of the 
joynture, as Litthton here ta- 
keth it, and ſeveral avowries 
ſhall be made upon them (t). 


Auxy ſi le leffor 
uſt reſerve un annual 
rent, le leſſor ſolement 


avera le rent, &©c. But 
it two joyntenants make a 
leaſe for lite, reſerving a rent 
to one of them, the rent ſhall 
enure to them both, becauſe 
the reverſion remains in join- 
ture, unles the reſervation be 
by deed indented, and then he 
onely to whom it is reſerved 


ſhall have it, But if they 


make a leaſe by deed inden- 


ted, reſerving or ſaving the 
reverſion to one of them, that 
is void, becauſe they had the 
reverſion before, but the rent 
1s newly created. 

And ſo it is if ſuch a leſſee 
for life ſhould ſurrender to 
one of them, it ſhall enure to 
them both, for that they have 
a joynt reverſion, But if the 
leflee grant his eſtate to one 
of them, no part of it ſhal en- 
ure to his companion, be- 


Sect. 302. 
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(Poſt. Sect. 319, 
199. a.) 


* Hil. 18. Eliz, 


(Ant. 267. a.) 


S, E. 4 4. 2. 27. H. g. 16, 2. 
7- E. 4. 25. 14. Ed. 3. Br. 282* 


(Ant. 47. a.) 


(Poſt. 214. 3.) 


5. E. 4. 4- 


(s. Rep. 66. 


Poſt. 214. 3.) 


cauſe for the moity belonging (2. Cro. 611. 
to his companion, it is in eſe Ferk. 3.) 


(1) Upon the death of either of the leſſees, one moiety of the eſtate goes to the ſurviving leſſee or his aſſignee, and the re · 


verſioner may enter upon the other moiety. See Dy. 67. fir W. Jones 88. 2. 


P. Will. 740. But this is to be 


underſtood where the jointenants are for life; for if the jointenants are in fee, and the jointure is ſevered, the right of ſurvi- 
vorſhip is wholly taken away, and their ſhares go to their reſpective heirs. So if there be jointenants of a term of years, and 
the jointure is ſevered, their ſhares go to their teſpective perſonal repreſentatives. See 1, Salk. 158. It ſhould alſo be ob- 
lerved, that the caſe put by Littletou ſuppoſes the jointenant to grant his eſtate for his own life only; for if he grants it for a 
longer term than that of his own life, or for the life of any other perſon, it is a forfeiture- See àth Leon 236. 


Lib. 3: 


38. H. 6. 24. b. s. R. g- tit. 
Exiinguithment 3. 


(4 Leo. 187.) 


Poſt. 352. b.) 


Of) W. 2. cap. 9. 20. E. 1. 


Statute de detentione 
Juris. 13. K. 2. cap. 16, 


Cap. 4. Of Tenants m Common. Sect. 302; 


in him to whom the grant is 
made, the revertion to the 
other in tee. 

It two joyntenants make 
a lcaſe tor life, the remaindor 
to his companion in fee, this 
is a good remainder of his 
moitie to his companion. 


Donques te fesffor 
ſerra de ceo ſolement 
receive, Sc. 


Receive, Receit, Re. 
ceptio, is in many cafes where 
a perfon, partie to 4 writ, or 
an eſtranger thereunto, to 
whom a reverſion or remain- 
der appertaineth, ſhall in de- 
tault of another perſon be re- 
ceived to detend his or her 
treehold or inheritance, the 
law ſaith, Aamittatur, Ce. 
And this admillion or reccipt 
is given by ſundry ſtatutes 
(J) (and this is that which 
the civilians call, Admiſio 
tertiz perſon pro intereſſe). Et 
in cafibus pre dit!is duce concur- 
runt att:ones :; una inter peten- 
tem & tenentem,& alia inter te- 
nenten, ius ſuum oflendentem & 
felentem. 


Pur ceo que un 
franktenement ne poet 
fer nature de joynture, 
Are annexe a un rever- 


fron. And this is theprinci. 

pull reaſon, and of this ſutli- 
cient hath beene ſaid in 
the chapter of Joyntenants, 
Sc. 291, 

Sc. This Ec. in the 
end of this ſection, impliech 
any other heir liueal or collu- 
terall. 


* e added iu L. and M. and Roh. 


fen compagnion en 
6 caſe en nul man- 
ner ſerratt receive, le 
quel prove * le rever- 
fion del moity deſtre 
tantſaiement en le 
leſſor : et fic per con- 
ſequens, / le leſſour 
moruſl vi vant le leſ- 
fee per terme de vie, 
le reverſion dijcendra 
al heire de liſſaur, et 
nemy devieudra à 
Fauter jiyntenant per 
le ſurvivor, Ideo 
quatre. Mes en coſt 
caſe fi celuy joynte= 
nant gue ad le frank- 
tenemunt ad iſſue et 
deve, vivant le leſſor 
& leffee, donques il 
femble, que meſme 
ie avera ceſt moitie 
en deineſne, et en fee 
per diſcent, pur ceo 
que Þ un franktene- 
ment ne poet per 
nature de gyoynture 
te annexe à un re- 
verſion, &c. Ei il eſt 
cer taine, gue celiy 

we lefſa fit ſciſie de 
þ moitie en ſon de- 
meſue come de fee, ei 
nul avera aſcun joyn- 
lure en fon frankte- 
nement, Ergo ces dij- 
cendra à ſon iſſue, &c. 
Sed quære. 


his right, and his com- 
panion in this caſe in 
no manner ſhall be re- 
ceived, the which pro- 
veth the reverſion of 
the moitie to be one! 
in the leſſor: and ſo by 
conſequent, if the lei- 
ſour dieth livipg the 
leſlee for terme of 
life, the reverſion thall 
deſcend to the heir of 
the leſſour, and ſhall 
not come to the other 
joyntenant by the tur- 
vivor, Idee gueere, But 
in this caſe if that join- 
tenant which hath the 
freehold hath itſue, & 
dies living the leilor 
and the leſſee, then it 
ſeemeth that the ſame 
iſſue ſhall have this 
moity in demeſne, and 
in fee by deſcent, for 
that a freehold cannot 
by nature of joyn- 
ture bee annexed to 
a reverlion, &c. And 
it is certaine, that hee 
which leaſed was ſei- 
ſed of the moitie in 
his demeſne as of 
fee, and none ſhall 
have any joynture in 
his freehold, there- 
fore this (hall deicend 
to his iſſue, &c, Sed 
QURre. 


+ wn not in L. and M. or Roh, 


% _ „ 
Section 


MES, iſt foit 
que la ley en ceſt 
cas eft tiel, que ſi le le- 
for devie vivant le leſ- 
fee, & vivant Lauter 
joyntenant que ad le 
franktenement de au- 
tor moitie, que le rever- 
ſion diſcendra al iſſue 
4 leffor, donque eſt le 
joynture & title que 9. 
cun de eux poit aver per 
le ſurvivor, & le droit de 
le joynture antent, et 
tout ouſterment defeat 
a touts jours. En meſme 
le maner eſt, ft celuy 
joyntenant gue ad le 
franktenement devie vi- 
vant le lefſor & le leſſee, 
fi la ley fort tie! que 
ſon franktenement & fee 
que il ad en le moitie diſ- 
ſeendra a fon iſſue, don- 
gues le joynture ſerra 
defeat a touts jours. 


at 


Sect. 303. 
BUT if it be fo that the 


law hin this caſe bee 
ſuch, that if the leſſor 
die living the leſſee, and 
living the other joynte- 
nant which hath the free- 
hold of the other moity, 
that the reverſion thall 
deſcend to the iſſue of 
the leilor, then is the 
joynture and title which 
any of them may have by 
the ſurvivour, and the 
right of the joynture ta- 
ken away, and altogether 
defeated for ever. In the 
ſame manaer it is, if that 
joyntenant which hath 
the frechold dye living 
the leſſor and the leflce, 
if the law bee fo as his 
frechold and fee which 
he hath in the moity ſhall 
deſcend to his iſſue, then 
the joynture ſhall be de- 


feated for ever. 


Lib. 3. Of Tenants in Common. Set. 303, 304. 


Dongue eft le 
foynture & 
title, So. & le 
droit de le joynture 
anient, &c. 

And the reaſon of 
this is, for if the joyn- 
ture be ſevered at the 
time of the death of 
him that firit deceaſed, 
the benctit ot ſurvi- 
vor is utterly deſtroy- 
ed for ever, as hath 
beene ſaid (“) afore in 
the chapter of Joy u- 
tenants. But in the 
cate aforeſaid, if tenant 
tor life dyeth in the 
lite ot both the joy n- 
tenants, they are joyu- 
tenants again as they 
were betore. 

It two joyntenants 


be in fee, and the one 


letteth his part to an- 
other for the life of 
the leflor and the leſſor 
dieth, ſome ſay that his 
part thal ſurvive to his 
companion, for by his 
death the leaſe was 
determined. And o- 
thers hold the contrary ; 
and their reaſon 1s, 
firit, for that at the 


time of his death the joynture was ſevered, for ſo long as he lived the leaſe continued. And 
ſecondly, that notwithſtanding the act ot any one gt the jovntenants there muſt bee equall 
benefit of ſurvivor as to the freehold. But here it the other joyntenant had firſt died, there 
had been no benefit of ſurvivor to the leſſor without queſtion. 


TJ TEM, fi trois joyn- 

tenants ſont, & 
Pun releſſa per fon fait 
a un de ſes companions 
tout le droit que il a- 
vort en le terre, dn- 
ques ad celuy a que 
le releas eſt fait le 
tierce part de les ter- 


{ 1) Some obſervations on Sir Edward Coke's commentar 


<tapter of Relcaſcæ. 


Sect. 304. 


AND if three joyn- 


tenants be, & the 


PON this caſe theſe two 


things are to be ob- 


ſerved (1). Firſt, that 
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(*} Vide $a, "91s 
(Polt. 214 2% 


one releaſe by his deed 
to one of his compa- 
nions all the right 
which hee hath in the 
land, then hath he to 
whom the releaſe is 
made the third part of 


58 


in this caſe this releaſe doth 


(Poſt. 
185. 


318. a. 6. Rep. 78. b. Ant. 
\ 


enure by. way of mitter eſtate, (*) 9 Kli-. Dyer 263. 


and not (“) by way of ex- 19. H. 6. 


tinguiſnment, for then the 
releaſe ſhould enure to his 
companion alſo, and he is. in 
the per by him that maketh 
the releaſe, [4] But if hee 
had releaſed to the other two, 
then had it wrought no degree 


but + 3 


y Upon this and the ſour ſucceeding Sections will be offered in the 


17. 


ſa] 40. E. z. 41. 13-5. 3. 

tit. Cr. 

25. E. 2. telraſe 49. 22 ll. 6. 42. 
14. F. 3. rief. 28. 10. II. 6. 17. 
32. Ii. ©. 5. 28. II. 0. 
Alicuatiou 3t. 8. 11. 4. 8. 10. E. 


. 37. tl. 4, 


Lib. 1. 


{Poſt, 38;. a.) 
J 9. Eliz. Dyer 263. 19, II. 6. 


{Ante 9. b.) 


Cap. 4. Of Tenants in Common. 


but in ſuppoſition of law, 
for many purpates they to 
whom the releaſe is made 
(as hath becne ſaid) ſhall bee 
ſuppoſed in from the firit feot- 
tor, as they ſhall deraigne the 
firſt warrantie for the whole. 
L] The ſecond thing to bee 
obſerved 1s, that he to whom 
the releaſe is made hath a fee 
ſimple without theſe words 
(heires), as hath beene tou- 
ched in the fir chapter of 
the firſt booke ; for that he to 
whom the relcaſe is, is feifed 


res per force de le dit 
releas, & il & ſon com- 
panion teigneront les 
auters deux parts * 
en joynture. Et quant 
al tierce part, que il 
ad per force de releas, 
it tient cel tierce part 
oue luy meſme & ſon 
companion en com- 
moi. 


Sect. 305. 


the lands by force of 
the ſaid releaſe, and he 
and his companion 
thall hold the other 
two parts in joynture. 
And as to the third 
part, which hebath by 
force of the releaſe, he 
holdeth that third part 
with himſelfe and his 


per my, & per tout, of the tee 


and inheritance, as hath been 
ſaid in the chapter of Joyntenants. And note, the like law is between coparceners : and ſvr- 
ther, it there be two coparceners, and the one hath iſſue twentic daughters and dieth, the 
other may releaſe to any one of the daughters her whole part, albcit ſhe to whom the releaſe 
is, hath not an equa!l part; but tor the privitie, and the individcd eſtate, the releaſe is good. 

But if two joyntenants be of twenty acres, and the one maketh a teoftment of his part in 
eighteene acres, the other cannot retcaſe his entire part; but only in two acres, for that the 
joynture is ſevered for the reſiduc. 


HITS is evident 
upon that which 
hath beene ſaid 


10. Fliz. Bendloes. Cc Line. before. [e] And it 18 


Dir. 263. 
(2. Roll, Abr. 409.) 


to bee underitond, that 
a releaſe may enure 
foure manner of 


See more of this in the chapter Way es. Firit, by way 


of Releaſes. 
{Poſt. 273. b.) 


20. E. 4. g. b. 22. II. 6. 8. b. 


(Aut. 444. 2. 


of mitter Peflate, as here 
it appeareth. Second- 
ly, by way of wirt- 
ter la droit. Thirdly, 
by way of extin- 
guiſument. Fourthly, 
by way of creation 
or inlargement of an 
eltate, as hereafter 
in this chapter thall 
appeare. And it is 
to bee obſerved, that 
upon a releaſe that 
creates or 1nlargeth 
an eſtate, or enures 
by way of mitter 
Peftate, a rent may 
bee reſerved, but not 
upon a releaſe that 
enureth by way of 
mitter lo droit, or which 
enures by way of ex- 
tinguiſhment. 

The (Se.) in the 
end of this ſection 
implieth a diverſitie 


* Fn ſcinture A intent, in L. and M. and Roh. 


ia L. and M. 


1| &c. added in L. and M. and Roh. 


Sect. 305. 


ET eft aſcavoir, que 


aſcun foits F un 
releas prendra effec, & 
urera fur mitter Feftate 
de celuy que fiſt le re— 
eas a celuy a que le re- 
teas eft fait, ficome en le 
cas avant dit, & auxy fi- 
come joynt eſtate ſoit fait 
a le baron & ſa feme, & 
a la tierce perſon I, & la 
tierce perſon reliſſa tout 


fon droit que il ad || 


a le baron, adingue ad 
le baron la maitie que 
le tierce avoit, & la feme 
de ceo nad riens. Et ſi 
en fiel caſs le tierce re- 
leſſa &ᷓ a la feme ment 
noſmant le baron en le 
releas, dongucs ad la 


Jeme le moitie que le trerce 


avoit, &c. & le baron 
nad riens de ceo forſque 


T Un fait et, added in L. and Ml. and Roh. 
9 Se. added in L. and M. and Roh. 


companion in com- 
mon. 


AND it is to be obſerv- 
ed, that ſometimes a 
deed of releaſe ſhal take 
effect, & enure to put the 
eſtate of him which 
makes the releaſe to him 
to whom the releaſe is 
made, as in the caſe afore- 
ſaid, and alſo, as if a joynt 
eſtate bee made to the 
huſband and wife, and to 
a third perſon, and the 
third perſon releaſe all 
his right which hee hath 
to the huſband, then hath 
the huſband the moitie 
which the third had, and 
the wife hath nothing of 
this. And if in ſuch caſe 
the third releaſe to 
the wife not naming 
the huſband in the re- 
leaſe, then hath the wife 
the moitie which the 
en 


+ Que added 
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en droit ſa feme, pur 
ceo que en tiel caſe le 
releaſe vrera de faire 
eftate a celuy a que 
le releaſe eſt fait, de 
tout ceo que ert a 
celuy que fait le re- 
leaſe, &c. 


third had, &c. And the 
huſband hath nothing 
of this but in right of 
his wife, becaule that 
in this caſe the releaſe 
ſhal enure to make an 
eſtate to whom the re- 
leaſe is made of all 


that which belongeth to him which maketh 


the releaſe, &c. 


FT en aæſcun cas 
nun releas vrera 
de mitter tout le droit 
que il gue fait le releas 
ad a celuy a que le re- 
leaſe eff fait. Sicome 
heme ſeiſie de certain 
tenements eft diſſeiſce 
per deux diſſeiſors, 
ft te diſfeiſce per ſon 
fait releſſa tout ſon 
droit, Cc. a un des 
aijſeifors, donque celuy 
a que le releas eft fait 
avera & tiendra touts 
les tenements a luy 
folement, et ouſtera 
fon companion de cheſ- 
cun occupation de ceo. 
Et le cauſe e, pur 
ces que les deux di- 
ſciſors fueront eins“ 
encounter la ley, et 
quant un de eux hape 
le releat de celuyquead 
droit d entre, Sc. ce/t 
droit en ticl cas + 
veſtera en celuy a que 
le releas eft fait, et eft 
en tiel plyte, ſicomo q il 
que avoit droit ¶ avoit 
enter, et luy enfeoffa 


Fes leuementi per tort, per eux fait, added in L. and M. and Roh. 


fi! w L. and M. and Roh. 


Sect. 306. 


ND in ſome caſe a 

releale ſhal enure 
to put all the right 
which he who maketh 
the releaſe hath to 
him to whom the re- 
leaſe is made. As if a 
man ſeiſed of certaine 
tenements is diſſeiſed 
by two diſſeiſors, if the 
diſſeiſee by his deed 
releaſe all his right, 
&c. to one of the diſ- 
ſeiſors, then hee to 
whom the releaſe is 
made ſhall have and 
hold al the tenements 
to him alone, and ſhal 
ouſt his companion of 
every occupation of 
this. And the reafon is, 
for that the two dil- 
ſeiſors were in againit 
the law, and when one 
of them happeth the 
releaſe of him which 
hath right of entry, 
&c. this right in ſuch 
caſe ſhal veit in him to 
whom the releaſe is 
made, and he is in like 
plite, as hee which 


between a releaſe which en- 
ures by way of mitter l'gſtate 
(whereof Lizzleton here ſpea- 
keth) and a releaſe that enures 
by way of extinguiſhment : 
tor of a releaſe enuring by 
way of extinguiſhment made 
to the huſband, the wife ſhall 
take benefit, or to the wite, 
the huſband ſhall rake bene- 
fit, as hercafter ſhall more at 
large be ſaid, 


ER E Tittlton purſu- 

eth the ſecond part 

of his diviſion, ag. where 
a relcaſe ſhall enure by way 
of mitter le droit. 


Diſjezfie * deux 


dijſeijors, Cc. The like 
law is, where there bee two 
joynt abators or intrudors 
which come in meerely by 
wrong. But it two men doe 
uſurpe by a wrongfull pre- 
ſentation to a church, and 
their clarke is admitted, in- 
ſtituted and inducted, and the 


rightfull patron releaſeth to 


one of them, this hall enure 
to them both, for that the u- 
ſurpers come not in meerely 
by wrong, but their clarke 
is in by admiſſion, and inſti- 
tution, which are judiciall 
acts. (d) And therefore an 
uturpation ſhal worke a re. 
mitter to one that hath a for. 
mer right. 

Don zues celuy a gue 
le releaſe eſt fait ave- 
ra & teignera touts les 
ten!2ments, Sc. Here by 
operation of law preſently 
upon the deliveric of the re- 
leaſe the whole freehold and 
inheritance is veſted in him 
to whom the releaſe is made, 
and al the ſtate that the other 
diff-tor had, wholly de- 
veſted : for right and wrong 
cannot contitt together, but 
the wrangtull eſtate giveth 
place to me rightfull. And 
the reaſon hereof is for that, 
as hath been ſaid, the dif- 
ſeiſor to whom tlie 1clcaſe 

was 


Fe. added, avoit enter, et, not in L. and XI. aud Koh. 
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(+. Rofl. Abr. 409 411 
Poſt. 276. 3.) 


(4) Fitz. N. B. 25. in 

11. R. 2. quare Imp. 140 
(1 Roll. Ahr. 661. 662. 
Poſt. 368. a. Aut. «80, b. 
131. 3.) 


7 Vefter en in L. and M. and Roh. 


+ 1 


Lib. 3. 


(-\ Brit, fol. 116. 26. AM. pl. 39. 
39. N. 3-29. 21. H. 6. 41. 22. H. 
) 7. E. 4. 8. 9. E. 4. 6. 
11. H. 7. 12. 20. H. 7. 5. 21+ 
12. E. 4. tit. Diſcon- 
tin. 1. 9. H. 6. 37. 21. II. 6. 


S. 22; 


j 


e 


I 


All. 17. 


. 7. 10 


* 


(f) 2. H. 3. Aff. 432. 1. A: 
13. 9. All. 15.21. 21. Aff. 28. 
+, Aff. 68. 32. 29. All. 34. 43. 
40. E. 3. 24. 5% E. 3. 
. R. 2. cutiry cong. 38. 
Il. 9. 12. K . 20. 


i 


. E. g. tit A 


c. added in L. and Ml. and Roh. 


in Roh. 


$ $i not in L. and M. or Roh. 


chapter ot 


was made was ſeiſed er my 
& per tout, Whereunto when 
the right commeth it excludeth 
the wrong (e), for right which 
1s lawtull, and wrong that 
15 Contrary to law, cannot 
and together. 


En tiel plite, ſicome 
il que avoid droit, avoit 
entrer Fluy enſeoſſe, Sc. 


Sc. Et la cauſe eſt, 
pur ceo que il que avoit 
adevant eftate per 
tort-(cilicet,per diſſei- 
ſin, Sc. ad ore per le 
releas un eftate droi- 
turel. ** 


Cap. 4. Of Tenants in Common. Sect. 307, 308. 


hath the right had en- 
tred & enfcoffed him, 
&c. And the reaſon is, 
ſor that he which be- 
fore had an eſtate by 
wrongsſcilicet, by diſſei- 
ſin, &c. hath now by the 
releaſe a rightful eſtate. 


This (Sc.) dcth implie that this is true ſecundum guid, but not finpliciſor; for as to the hold- 
ing out of the joynt diſſciſor, it amounts to as much as if he had entred and infeoffed him v 
whom the releaſe is made, but it doth not amount to an centric and teoftment /mpliciier to all 


purpoſes, as ſhall be ſaid hereatter in his proper place ju the chapter of Releaſes, 


E RE Littleton ſpea- 

keth of the third kind 

of releaſes. And the rea- 
ſon of this diverſitie (implicd 
in the (Sc.) in the end of th's 
ſection,) between the diffe- 
ſors & their teoftees, is for that 
the feoffecs comming in by 
title and purchaſe, are inten— 
ded in law to have a war. 
rantie (which is much eftec- 
med in law); and therefore 
leſt the warrantie ſhould be 
avoided, the relcaſe ſhall en- 
ure to both the tcoftces in ta- 
vour of purchaſors, and to 
the right and benefit of every 
one ſaved. (/) And in anci. 
ent time if the ditletfor had 
made a feoftment in fee, or a 
gift in taile, or a leaſe for liie, 
and the feoffee, donce, or 
lefee had continued in ſeiſin 
quictly a yeare and a day, the 
entric of the diſſeiſee had not 
been lawtull upon him; and 
the reaſon was, for the benetit 
and ſafegard of the warran. 


ty (which was intended by 


law) ſhould have becne de— 
firoved by the entrie. But 
hereof allo more ſhall be faid 
in his proper place in the 
cleales. 


N meſme le maner 


diſſeifor fait un leaſe @ un 


Sect. 307. 
FT en aſcun cas 


un reltas wvre- 
ra per voy dextin- 
guiſhment, et en tiel 
caſe tiel releas aydera 
le joyntenant a que le 
releas ne fuit fait, au- 
xybien come | luy a 
que le releaſe fuit fart. 
Srcome ꝓ un home 
fort diſſeiſie, & le 4 
ſeiſor fait ſeoffment a 
deux homesen fte, & fi 
e dirffeiſre relefſa 
per ſon fait a un de les 
feaffees, donques ¶ cel 
releaſe vrera a ambi- 
denx tes feoffees, pur 
ceo que les feoffees ont 
eſtate per la ley, (cili- 
cet, per feoffment, et 
nemy per tort fait a 
nulluy, Ec. (t) 


Sect. 308. 


eft, i le 
diſſeiſor 


7 


ND in ſome caſe 

a releaſe ſhall in- 
ure by way of extin- 
guiſhment, and in ſuch 
caſe ſuch releaſe ſhall 
aide the joyntenant to 
whom the releaſe was 
not made, as well as 
him to whom the re- 
leaſe was made, As if 
a man be diſſeiſed, and 
the diſſeiſor makes a 
feoffment to two men 
in fee, if the diſſeiſee 
releate by his deed to 
one of the feoffees, 
this releaſe ſhal enure 
to both the feoffees, 
for that the feoffees 
have an ettate by the 
law, ſcilicet, by feoff- 
ment,and not by wrong 
done to any, &c. 


N the ſame manner it is, if the 
maketh 


a leaſe to a 


bome pur terme de ſa vie, leremaiu- man for terme of his life, the re- 


| Lay a celiy in L. and M. and Roh. 
|| E: added in L. and M. aud Roh. 


der 


4 $i added in L. and M. but not 
4] Ccl-i:e/ in L. and M. and Rah. 


(1) In the 42d and 44th chapters of Britton, is much eurious learning on the eſtate of a diſſeiſor, and his different ſitua- 
tions previous and fublcquent to his acquiring an eftabliſhed pole ſlion, and previous and ſubſequent to his acquiring a title to 
his eſtate, and on the conſequential differences of the ſituation and remedies of the difleitee in theſe reſpects. —Thelte chapters 
throw great light upon Sir Edward Coke's commentary on this legion, and ſtrongly conlirm the obſervations made by Lord 
Nansficld, in the famous caic of Taylor v. Horde, 1 Burr. 60, 


Lib. 3. Of Tenants in Common. Sect. 309, 310. 


der ouſter a un auter en fee, fi le mainder over to another in fee, if 
diſſeiſee releſſa a le tenant a terme the diſſeiſee releaſe to the tenant 
de vie tout ſon droit, &c. cel relegſo for terme of life all his right, &c. 
vrera auxybien a celuy en le re- this releaſe ſhall inure as well to 
mainder come a la tenant a terme him in the remainder, as to the 


de vie. Et la cauſe eft, pur ceo que tenant for terme of life. And the (+. Roll. Abr. 400 


le tenant a terme de vie vient a reaſon is, for that the tenant for 
en eſtate per courſe de ley, & pur life commeth to his eſtate by 
ceo cel releaſe vrera, et prent e- courſe of law, and therefore this 
fect per voy dextinguiſhment de releaſe ſhall enure and take effect 
droit de celuy que reliſſa, &c. F.t by way of extinguiſhment of the 
per cel releaſe le tenant a terme de right of him which releaſeth, &c. 
die nad pluis ample ne greinder And by this releaſe the tenant for 
ejtate, que il avoit devont le re- life hath no ampler nor greater 
leaſe fait a Iuv, et le droit celuy eſtate than hee had before the re- 
que releſja eft tout onſterment ex. leaſe made him, and the right of 
tine. Et entant que cet releaſs him which releaſeth is altoge- 
ne poit enlarge Peſlate de le fe- ther extinct. And inaſmuch as 
nant a terme de die, il eff reaſ5n this releaſe cannot inlarge the 
que cel releaſe vrera à celuy en le eſtate of the tenant for life, it is 


remainder, c. reaſon that this releaſe ſhal enure 
Plus ſerra dit de releaſes en le to him in the remainder, &c. 
chapter de Releaſes. More ſhall be ſaid of releaſes 


in the chapter of Releales. 
A releaſe vrera auxibien à celuy en le remainder, come a le tenant a 


terme de vie, &c. Of this and the reſt of this Set o tor avoyding of repetition, 
more ſhall be ſaid 1n his proper place in the chapter of Releates, 


Tout fon droit, Sc. Here by this (Sc.) is implied, title, demand, and other words 
which may transferre the right, &c. Alto here is implyed ot in or to the land. 


Sect. 309. 
ITEM, fotent deux parce- ALSO if two parceners be, and 


ners, & Fun alien ceo que a luy the one alieneth that to her 
iert a un auter, deugues lauter belongeth, to another, then the 
parcener et Palienee ſont tenants en other parcener and the alienee 
Common. are tenants in common. 
This is evident, and needeth no explication. 


Sect. z ro. 


ZTE MI nota, que tenaunts en ALSO note, that tenants in 

common ffoient eftre fer ＋ title common may bee by title 
de preſcription, ficome Fun et ſes of preſcription, as if the one and 
-Eunceſiors, ou ceux que cſtete il his anceſtors, or they whoſe 


ad 


u que not in L. and XI. or Roh. + Ti:le de not in Roh. 


s 


(Ant. 114. 2.) 
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41. E. g. Trans. 212. 13. E. g. 
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ad en un moity ont tenus en com- 
mon me ſine le moitie, ove I auter 
tenant que ad lauter moitie & ove 
Ses aunceſtors ou ove ceux que e- 
late il ad pro indiviſo *, de temps 
dont memory ne curt, &c. Et di- 
vers auters manners potent faire 
et cauſer homes d'eftre tenaunts 
en common, que ne font icy ex- 


preſſes + &c. 


F this, befides Littleton, there is good authorine in 


Sect. 311. 


eſtate hee hath in one moitie have 
holden in common the ſame moitie 
with the other tenant which hath 
the other moity, and with his an- 
ceſtors, or with thoſe whoſe ſtate 
he hath undivided, time out of 
minde of man. And divers other 
manners may make and cauſemen 
to be tenants in common, which 


are not here expreſt, &c. 0) 
law, as there is for all his other caſes 


l:riefe 654. 8. H. 6. 16. b. lib. 


throughout his three bookes ; but joyntenants cannot be by preicription, becaute there 
intrat $ 3» 


is ſurvivor betweene them, but not betweene tenants in common. 


—— 


= 


3 — 
— — 2 — — 
— — 
. 


* 2 en 


(Poſt. 205. Cro. Jac. 231. Noy 
20. Poſt. Litt, Sect. 314. 


The two (Sc.) in this ſection are evident, 


1 N this /efion wee 
learne two things : 
firſt, that in reall ac- 
tions, and in actions 
alſo that are mixt 
with the perſonalty, 
tenants in common 
ſhall ſever in action, 
becauſe they have ſe- 
veral frecholds, and 
claime in by feverall 
titles ; and therefore as 
they ſhall bee ſeverally 
by others impleaded, ſo 
ſhall they ſeverally im- 
plead others in al real 
and mixt actions, un- 
lefle it be in caſe of ne- 
ceſlity tor a thing en- 
tire, as hereafter in 
this chapter ſhall ap- 
peare. And L:tdeton 
here putteth the caſe 
of the aſliſe which is 
mixt with the perſo- 
naltie, and therefore 
hee needed not to put 
any caſe of any re 
quod reddat; for it it bee 
1o in caſe of aſſiie, 4 
fortiort in writs of 
higher nature, which 
is neceflanly 1mplyed 


in the (Se) Now of 


ſuits that ſound in the 


ſon moitie, Sc. 


Sect. 311. 
JTEM en aſcun cas 


tenants en Common 
voyent aver de lour poſ- 


ſefffon ſeverals ations, 


et en aſcun cas ils joyn- 
dronf en un action. 
Car ſi font deux tenants 
en common, et als font 
diſjeifues, 11s doyent aver 1 
deux dſſiſes, et nemy un 


afſiſe ; car chefeun de eux 


covient aver un 8fſiſe de 
Et la 
cauſe eft, pur ceo que 
tenants en common fue- 
ront ſeiſies, Sc. per ſo- 
veralx tiths, Mes au- 
terment eſt de jaynte= 
nants ; car . foyent vint 


Joyntenants, et ils font 


Aiſſeiſies, ils averont en 
touts lour noſmes forſque 
un afſiſe, pur co que ili 
nout forſque un joynt 
title. 


ALSO in ſome caſe 

tenants in common 
ought to have of their 
poſſeſſion ſeveral actions, 
and in ſome caſes they 
ſhall joyne in one ac- 
tion. For if two tenants 
in common be, and they 
be diſſeiſed, they mul 
have two aſlſiſes, and not 


one aſſiſe; for each of 


them ought to have one 
aſſiſe of his moity, &c. 
& the reaſon is, for that 
the tenants in common 
were ſeiſed, &c. by ſe- 
verall titles. But other- 
wile it is of jointenants ; 
for if twenty jointe- 
nants be, and they bee 
diſfeiſed, they ſhall have 
in al their names but 
one aſſiſe, becauſe they 
have not but one joynt 
title. 


realty, and of perſonall 
actions, 7, *2{-20x tpeaketh hereafter in this chapter. The ſecond thing here to bee learned, is 


the diverauce betWeene tenants in common anc joyntenants, which both of it ſelfe, and upon 
that winch hath becn faid, is apparant. 
Sect. 


® &c. added in Roh. + Sc. not in Roh. Exer e di i/or added in Roh. 

(:) When lands are given in undivided ſhares to two or more tor particular eſtates, ſo as that upon the determination of 
the particular eſtates, in any of thoſe thares, they remain over tothe other grantees, and the reverioner or remainder-man is 
not let in till the determination of all the particular eſtates, then the grentees take their original fares as tenants in com— 
mon, and the remainde:s limited to them on the determination of the particular eſtates, are known by the appellation of croſs 
remainders. — Theſe remainders may be raiſed both by deed au will: in deeds they can only be created by expreſs words, 
but in wills they may he raid by implication.-—In the caſe of Gilbert v. Witty, Cro. Jac. 652, it was ſaid by Juſtice Dodder- 
ige, that croſs remainders.theutd never be raited by implication between more than two. T : 
tenance from what was ſaid by the courts in the cafes of Cole v. Levingitone 2. Ventris 224. Holmes v. Mzyneil, Sir Thomas 
Raymond 45, and fone other catcs. But it ſeems entirely exploded by the ces of Burden v. Burville. B. R. Eaſt. Term. 
:3- Geo. 3- Duke of Richmond v. Earl of C«togang d-termined in the Court of Chancery in May 1773, Wright v. Lord Ca- 
dogan, Holtore, and others, B. R. Eſter Term 1773. Cowp. 31, and {ome other lubſequent caſes. It ſeems however to be 
admitted in thele caſes, that to raiſe croſs remainders between more than two, ſtronger implication is required, thau to raile 
them between two only. : 

The reader will find what Littleton and his commentator ſay on this ſubje& confirmed and exewplificd by the caſes cited 
ia Viner and Bacon's Abridgmeuts, aud Comyns's Digeſt, under the title Conditions. 


This dofrine received ſome coun— 


LL. 


Lib. 3. Of Tenants in Common. Sect. 312, 313. 


Sect. 312. 


ITEM fi ſoient trois joyn- 

tenants, & un releaſe a un de 
ſes companions tout le droit que 
il ad, Sc. et puis les * auters 
deux font diſſeiſies de Pentiertie, 
Se. en ceſt caſe les deux auters 
averont  feverals aſſiſes, &c. en 
cet forme, ſcilicet, ils averont en 
lour ambideux noſimes un dſſiſe de 
les deux parts, Sc. pur ceo que 
les deux parts ils teignont joint- 
ment al temps de le diſſeiſin. Et 
quant a le tierce part, celuy a que 
le releaſe fuit fait, covient aver 
de ceo un afſiſe en fon noſme de- 
meſne, pur ceo que I il ¶ quaunt a 
meſme le tierce part) eſt de ceo 
tenant in common, Sc. pur ceo 
que il vient a cel || tierce part 
per force del releaſe, et nemy 
tant ſolement per force del joyn- 
ture. 


AESO if three joyntenants bee, (x0 13. am. 197 


and one releaſe to one of his 
fellowes all the right which hee 
hath, &c. and after the other two 
be diſſciſed of the whole, &c. in 
this caſe the two others ſhall have 
ſeverall aſſiſes, &c. in this manner, 
Vis. they ſhall have in both their 
names an aftiſe of the two parts, 
&c. becauſe the two parts they 
hetd joyntly at the time of the 
difieilin., And as to the third 
part, he to whom the releaſe was 
made, ought to have of that an aſ- 
ſiſe in his owne name, for that 
hee (as to the ſame third part) 
is thereof tenant in common, &c. 
becauſe hee commeth to this third 
part by force of the releaſe, and 
not only by force of the joyn- 
ture. 


This is put for an example (which ever doth illuſtrate the rule) and is evident of it ſelfe: 
and the (Ec. ) in this ſection needeth no turther explication. 


Sect. 313. 


JTE M quant a fuer des ac- 

tions que touchant & le real- 
tie, y ſont diverſities perenter 
parceners que font eins per di- 
vers diſcents, & tenaunts en 
common. Car fi ¶ home joijie de 
certaine terre en fee ad iſſue deux 
** files +Þ et moruſt, et les files 
entront, &c. et cheſcun de eux ad 
iſſue un fits, & devieront ſauns 
partitiin fait enter eux, per que 
Pun moity diſcend'/t a le fits d'un 
parcener, & lauter iucilie diſcen- 
diſt al fits d auter parcener, el Us 


* 44ters not in Roh. 
ded in Roh. 


+ Ze. added in Roh. 
Ibu ue pace 
Cie cf 4 can de cux a. ie * ily Ot IN Reh. 


in Roh. 


ALSO to the ſuing of actions (Ant. 64. a.) 


which touch their realty, there 
bee diverlities betweene parce- 
ners which are in by divers de- 
ſcents, and tenants in common : 
for if a man ſeiſed of certain land 
in fee, hath iſſus two daughters 
and dyeth, and the daughters 
enter, &c. and each of them 
hath iſſue a ſonne, and die with- 
out partition made between them, 
by which the one moity deſcends 
to the ſonne of the one parcener, 
and the other moity deſcends to the 


entront 


+* 1! not in Roh. 
Hees in Roh. 


!! Tierce not in Roh. 
r Et moruſt et les files entront, 


Lib. 3. 


(3. Rep, 86. b.) 


Vid. Sect. 244, 
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entront et occupiont en common 
et font diſſeiſies, en ceſt caſe ils 
averont en lour deux noſines un 
afſiſe, et nemy deux aſſiſes, Et 
la cauſe eft, que coment que ile 
veignont eins per divers diſcents, 
Sc. uncore ils ſont parceners, 
et briefe de Partitione facienda 
gift enter eux. Ft ils ne ſont 
parceners, eyant regarde ou re- 


ſpecd rant ſolement a * le ſeiſin 


et poſſeſſion de lour meres, mes 
71s font farceners pluis, eyant 
reſpect a leſtate que diſcendiſt de 
{ur ay el a lour meres, car is ne 
PVayent eftre parceners fi hour 
meres ne fueront parceners ade- 
vant, Sc. El if/int a tiel reſpect 
et con/ideratiom, ſcilicet, quanta 
le primer diſcent que ſuit a lour 
meres, ils ont un title en parce- 
narie, le quel ſait eux parceners. 
El auxy ils ne font forſque come 
un herre a lour common awnceſ- 
tor, ſcilicet, a ſour ayel, d' que la 
terre difcendift a Irur meres. Et 
pur ceux cauſes devant partition 
enter eux, &c ts averont un af- 
file, coment que ils veignont ems 
per jeveralx diſcents . 


in Common. Sect. 314. 


ſonne of the other parcener, and 
they enter and occupie in common 
and bee diſſeiſed, in this caſe they 
ſhall have in their two names one 
aſſiſe, and not two aſſiſes. And 
the cauſe is, for that albeit they 
come in by divers deſcents, &c. yet 
they are parceners, and a writ of 
partition lieth betweene them. And 
they are not parceners, having re- 
gard or reſpect onely to the ſeiſin 
and poſſeſſion of their mothers, but 
they are parceners rather, having 
reſpect to the eſtate which deſcend- 
ed from their grandfather to their 
mothers, for they cannot bee par- 
ceners if their mothers were not 
parceners before, &c. And ſo in 
this reſpect and conſideration, vi. as 
to the firſt deſcent which was to 
their mothers, they have a title in 
parcenarie, the which makes them 
parceners. And allo they are but 
as one heire to their common an— 
ceſtor,v7z,. to their grandfather, from 
whom the land deſcended to their 
mothcrs. And for theſe cauſes, be- 
fore partition between them, &c. 
they thall have an afliſe, although 
they come in by ſeverall deſcents, 


This, upon that which hath beene ſaid in the chapter of Parceners, is evident: where you 
may rende excellent points of learning, and diverlities concerning this matter; ail which are 
here cither exprefied or urplycd, as the ſtudious and diligent reader will obſerve, 


Sect. 314. 


FN ceſt caſe quant 
* 


27 E AM „% font 


A LS O if there bee 


a le rent et liver deux tenants en two tenants in 
do fepper, ils averaumt common de cer- common of certaine 
deux aftijes, & quaint a taine terre en fee,” lands in fee, and 
Pefperver ea te chival et ils doneront cel they give this land 
forjgie um dle. terre a un hame en to a man in taile, 
Nas ee 1 le falle, oit liſſiront or let it to one for 
eee tia if ws te. a tn bome pur terme terme of lite, ren- 

Ge 


* Le—/:ur in Roh. 


T L.. not in Roh. 


1 Tc. added in Roh. 


de vie, rendant a eux 
annuelment un cer- 
taine rent, & un liver de 
pepper, & un eſperver 
ou un chival, & ils ſont 
ſeiſies de ceſt ſervice, & 
puis tout le rent eft a- 
derere, & ils diſtreigne- 
ront pur ceo, & le tenant 
a eux fait reſcous. En 
ceſt cas quant a le rent 
& liver de pepper ils a- 
veront deux afſjiſes, & 
quant à lieſper ver ou le 
chival forſque un aſjiſe. 
Et la cauſe pur que ils 
averont deux afſiſes, 
quant a le rent & liver 
de peſ per, eft ceo, en- 
tant que ils fueront te- 
nants en common en 
ſeverall titles, et quant 
ils fieront un done en le 
tayle ou leas pur terme 
de vie, ſavant a eux le 
reverſion, & rendant a 
eux certaine rent, &c. 
tiel reſervation eſt inci- 
dent a lour rever/fion, & 
pur ceo que lour rever- 
fron eft en common, & per 
ſeverall titles, ficome 
tour poſſeſſion fuit de- 
vant le rent & outers 
cheſes que pcient eftre 
ſfeveres, et Jueront a ceux 
reſerves ſur le done, ou 
fur le leas, queux ſont 
incidents per le ley @ 
lour reverſion, tiels 
choſes iſiut reſerves 
fueront de la nature del 
reverſion. Et entant 
que le reverſion eſt a eux 


Lib. 3. Of Tenants in Common. 


dring to them yearely a 
certaine rent, & a pound 


of pepper, and a hawke pe- 


or a horſe, and they bee 
ſeiſed of this ſervice, and 
afterwards the whole 
rent 1s behind, and they 
diſtraine for this, and the 
tenant maketh reſcouſe. 
In this caſe as to the rent 
and pound of r 
they ſhall have Mags 
ſes, and as to the hawke 
or the horſe but one aſ- 
ſize. And the reaſon why 
then they ſhall have two 
aſſiſes as to the rent and 
pound of pepper is this, 
inſomuch as they were 
tenants in common in 
ſeverall titles, and when 
they made a gift in taile 
or leaſe for life, ſaving 
to them the reverſion, 
and rendering to them a 
certaine rent, &c. ſuch 
reſervation is incident to 
their reverſion, and for 
that their reverſion 1s in 
common, and by ſeverall 
titles, as their poſſeſſion 
was before the rent and 
other things which may 
be ſevered, and were re- 
ſerved unto them upon 
the gift, or upon the leaſe, 
which are incidents by 
the law to» their rever- 
ſion, ſuch things ſoreſer- 
ved were of the nature of 
the reverſion. And in as 
much as the reverſion is 
to them in common by 


ſeverall titles, it beho- 
8 J 


Sect. 134. 


nants in co mmo (Ante 147. b.) 


their land, the gran- 
tee ſhall have two 
rents of 20 ſhillings, 
for that every man's 
grant ſhall bee taken 
moſt ſtrongly againſt 
himſelfe, & therefore 
they be ſeveral grants 
in law. 

But if they two 
make a gift in taile, a 
leaſe for life, &c. reſer- 
ving twenty ſhillings 
rent to them and their 
heires, they ſhall have 
but one 20 ſhillings, 
tor they ſhall have no 
more then themſelves 
reſerved: and the do. 
nee or leſſee ſhal pay 
but 20 ſhillings ac- 
cording to their own 
expreſle reſervation : 
and albeit the reſcr- 
vation of rents ſever- 
able bee in joynt 
words, yet in reſpect 
of the ſeveral rever- 
fions the law makes 


thereof a ſeverance. 


Now for the rent, as 
namely — — 
or a pound o per 
may bas ſevered, the 
one tenant in com- 
mon may have an af- 
file for the moity of 
20 ſhillings, and the 
moitie of a pound of 
pepper, de medietate 
unius libr Peri, but 
he cannot have an aſ- 
file of ten ſhillings, 
or de dimidio libre 
Piperis, But for the 
hawke or horſc, al- 
beit they be tepants 
in common, they ſhal 
joyne in an aſſiſe, for 
otherwiſe they ſhould 
bee without remedie, 
for one of them cannot 
make his plaint in 
alliſe of the moitie of 
a hawke, or of a horſe, 
for the law. will nc- 
ver ſuffer any man to 
demand any thing a- 
gainſt the order of na- 

ture 


Pl. Com. Hill & 
171. Vide Sect. 219. 


(3. Rep. 111. Ant. 148. b.) 


Vide 16. AC. pl. 1. 16. E. 3+ 
Joyndre en aCtion. 27» 


: Anat. L 37+ 2. Rep. 68. 


Lib. 3. 
ture or reaſon, as be- 
fore it appeareth by 

Regula. | Littleton, ſection 129. 

Vide Scct. 129, Lex enim ſpeftat na- 
ture ordinem, Allo 
the law will never 
enforce a man to de- 
mand that which he 
cannot recover, and a 
man cannot recover 

J Lib. 5. fol. 21. [1] the moytie of a 

egula. awke, horſe, or of 
any other entire thing: 

Regula. Lex neminem cogit ad 
wana, ſeu inutilia. But 
in that caſe they ſhall 
joyne in aſſiſe, and 
the reaſon is, Ne cu- 
ria Domini Regis de- 

-eret in juftitia exhi- 

(a. Cro. 159. Ant. 137. 2. Hob. 2 or 75 . 

10. 267.) deficere conquerentibus 
in juflitis exhibendd. 
And if they ſhould 
not joyne, they ſhould 
have damnum & inju- 
riam, and yet ſhould 

(2 3-E. 3. 19-2. have noremedie (*) by 

1. Roll. Abr. 107. Noy 184. law, which ſhould be 

} inconvenient, but the 
law will, that in 

every caſe where a 

man is wronged, and 

endammaged, that he 
ſhall have remedie. 

Aliquid conceditur ne 


38. E. 3. 35+ Aligu : 
Regula. injuria remaneret im- 


en common per ſeverall 
titles, il covient que te 
rent, et le liver de pep- 
per, queux potent eftre 
fevers, ſoynt a eux en 
common, et per ſeverall 
titles. Et de ceo ils ave- 
ront deux afſiſes, et 
cheſcun de eux en ſon 
alſiſe ferra ſon pleint 
de le moitie de le rent, et 
de le moitie del liver de 
pepper. Mes de Peſper- 
ver ou de chival, que ne 
poyent eftre ſevers, its 
averont forſque un aſ- 
fiſe, car home ne poit 
faire un pleint en afjiſe 
Ge le moitie d'un efper- 
ver, ne de le moitte d'un 
chival, &c. En meſme le 
maner eſt dauter rents 
&S dauter ſervices que 
tenants en common 
ount en graſſe per di- 
vers titles, Sc. 


unita qued alias non concederetur. 


fm] 5. H. 7.8. 13. E. 2. que [] And tenants in common fhall 
imp. 270. 33. H. 6. 11. 6. E. 4. the advowſon is entire. 


10. 15. E. 3 dart. preſentment. 


5 6. H. 4. 6. 7. 


Cap. 4. Of Tenants in Common. Sed. 315. 


veth that the rent & the 
pound of pepper which 
may be ſevered, be to 
them in common and by 
ſeverall titles. And of 
this they ſhall have two 
aſſiſes, and each of them 
in his aſſiſe ſhall make 
his plaint of the moitie 
of the rent, & of the moi- 
tie of the pound of pep- 
per. But of the hawkeor 
of the horſe, which can - 
not be ſevered, they ſhal 
have but one aſliſe, for 
a man cannot make a 
plaint in an aſſiſe of the 
moitie of a hawke, nor 
of the moitie of a horſe, 
&c. In the ſame manner 
it 1s of other rents and 
of other ſervices which 
tenants in common 
have in groſle by divers 
titles, &c. 


joyne in a qguare impedit, becauſe the preſentation to 


* 


x] Alſo tenants in common of a ſeigniory ſhall joyne in a writ of right of ward, and 
raviſhment of ward for the bodie, becauſe it is entire. 


45- E. 3. 10. 30. II. 6. Al. 39. If two tenants in common be of the wardſhip of the bodie, and one doth raviſh the 
18. E. 3. 56. ward, and the one tenant in common releaſes to the raviſher, this thall goe in benefit 
(Moor 184. 1. Roll. Rep. 249.) of the other tenant in common, and he ſhall recover the whole, and this releaſe ſhill not 

be any barre to him. And ſo it is if two tenants in common be of an advowſon, and they 


whole preſentment, 


_ a quare impedit, and the one doth releaſe, yer the other ſhall ſue forth, and recover the 
e 


Two tenants in common ſhall joyue in a detinue of charters, and if the one be non- 
ſuit, the other ſhall recover. 


18. E. g. 56. 


hath beene ſaid, 


29. E. 3. 81. 49. . 3. 24. Veront tiels 
46. E. 3. 27+ 5- H. 4. 3. 
14. H. 4 31. 3. H. 6. 37. 
22- H. „ 22. 22. H. 6. 14. 
18. E. 4. 30. 2. R. 3. 16. 
10. H. 7. 27. 21. H. 7. 28. 


37· H. 6. 35+ 41. E. 4. 13, 


Sect. 315. 


ac- ITEM. quant al 

tions perſonells actions perſonals 
joint ment en touts lour tenants en 
noſmes, Sc. By this 


It is ſaid that tenants in common ſhall joyne in a J/arrantia Chartæ, but ſever in voucher, 
Moi tie de chival, Se Here is implyed or any other entire rent or ſervice, 
Per divers titles, &c. That is by ſeverall titles, 


and uot by one joynt title, as 


ALSO, as to acti- 

ons perſonals te- 
common nantsin common ma 
averont tiels actions have ſuch action per- 


per 


Lib. 3. Of Tenants in Common. Sett. 316. 


perſonals goyntment 
en touts lour noſ- 
mes, * ficome de treſ- 
pas, ou ＋ de offence 
que touche lour tene- 
ments en common, ſi- 
come de bruſer + lour 
meaſons, || de enfrem- 
der de lour cloſes, de 
paſture, degaſter, & 
de fouler & des herbes, 
de couper lour bois, * * 
de piſcher en lour piſ- 
charie, & hujuſmodi. 
++ Et en ceſt cas te- 
nants en common ave-— 
ront un action joynt= 
ment et recoverontjoint- 
ment lour damages, pur 
ceo que J action eſt en le 
perſonaltie, & nemy en 
le realtie, 4 Sc. 


action given unto them for the arrerages upon the account was joint. 


ſonals joyntly in all 
their names as of treſ- 
paſſe, or of offences 
which concerne their 
tenements in com- 
mon, as for breaking 
their houſes, breaking 
their cloſes, feeding, 
waſting, and defow- 
ling their grafle, cut- 
ting their woods, for 
fiſhing in their piſcha- 
ry, and ſuch like. In 
this caſe tenants in 
common ſhall have 
one action joyntly, 
& ſhall recover joint- 
ly their damages, be- 
cauſe the action is in 
the perſonalty, and 
not in the realtie, 
&. 


198 
it appeareth that tenants in (4. Sid. 153. Cro. Ja. 231. 1. Sid. 
common ſhall have perſonall 49- 2. Roll. Abr. 91. 10. Rep. 
actions joyntly, And it is 36 */) 
to be oblerved, that where 
dammages are to be recover 
ed tor a wrong done to te- 
nants in common, or par- 
ceners in a perſonall action, 
and one ot them die, the ſur- 
vivor of them ſhall have the 
action, tor albeit the proper- 
ty or eſtate be ſeverall be- 
tweene them, yet (as it ap- 
peareth here by Littleton) the 
perſonall action is joynt. 
Et hujuſmodi. Here. Vide Sed. 39. 320. zes. 
by is implied a diverſity be- 
tween a chattle in poſleſſion, 
and a perſonall choſe in 
action belonging unto them. 
As it two tenants in com- 
mon be of land, and one doth 
a treſpaſſe therein, of this ac- 
tion they are jointenants, and 
the ſurvivor ſhall hold place. 
So it is if two tenants in (2. Cro. 19.) 22. H. 6. 12. 
common be of a mannor, 38. E. 3. 7. 13- E. g-account 126, 
and they make a bailife there- #5" 3 n 1 = 
of, and one of them dieth, Moor 4 71. 667.) e 
the ſurvivor ſhall have the 
action of accpunt, for the 
So it is if two te- 


nants in common ſow their land, and one doth eate the fame with his cattle, though they 
have the corne in common, yet the action given to them for treſpaſſe in the ſame is joynt, 
and ſhall ſurvive, For the treſpaſſe and dammage done to them was joynt, all which here 
is implyed by Littleton, who ſaith, that they ſhall have an action joyntly, and the ſame 


law is of coparceners. 


But if two tenants in common be of goods, as of an horſe or of any other goods perſo- (Poſt. 209. >, 7. Rep. Hall's caſe 


nall, there it one dye, his executors ſhall be tenant in common with the ſurvivor. 


Et nemy en le realtie, &c. 


ſub. fin. 10. Rep. 134. Ant, 183.) 
38. E. 3. 5. 17. E. 3. 11. 3H. 5. 


If two tenants in common be of an advowſon, and a Quare Imp. 71. 14. H 4. 12, 
ſtranger uſurpe, ſo as the right is turned to an action, and they bring a writ of Quare impe- 9: H. 6 
dit 9 concernes the realtie, the ſixe months paſſe, and the one dyeth, the writ ſhall not 

abate, but the ſurvivor ſhall recover, otherwiſe there ſhould be no remedie to redrefle this 
wrong. And ſo it is of coparceners, and this is one exception out of our author's rule. 


„30. 22. H. 4. 14. 37. 
6. 9. b. 10. Elis. Dyer 279. 
N. B. 35. 9 E. 3. 36. 37. 

PI. Com. Scignior Barkley 's caſe_ 


[x] But if three coparceners recover land and dammages in an aſſiſe of Mordancefeer, albeit [a] 14. E. 3. Execution 33. 43 · 


the judgement be joynt, that they ſhall recover the land and dammages, yet the dammages 
being accetſory, though they bee perſonall, doe in judgement of law depend upon the free- (5: K 


I. 3. . 
cp. 7. 8 Roll. Abr. 86. 3. 


hold, being the principal which is ſeverall. And though the words of the judgement be joint, A. 287 Ant-154- b. 2. Roll. 


yet ſhall it be taken for diſtributive, And therefore it two of them dye, the entire dammages 


br. 888.) 


doe not ſurvive, but the third ſhall have execution according to her portion, and this is an- 


other exception out of our author's rule, 


But 1t all three had ſucd execution by force of an 


Elegit, and two of them had dyed, the third ſhould have had the whole by ſurvivor, till the 


whole damages be paid. 


If the aunt and niece joyne in an action of waſte, 


ſiſter, the aunt ſhall recover the dammages onely, becauſe the fame belongs not by law to 
the niece, And ſome hold the dammages in that caſe to be the principall, 


2 TEM / deux tenants en 


common font un 


® Sicome—cef oſſaveir in Roh. 


Dee leur in Roh- 


Sect. 316. 
leaſe de 


De not in Roh. 
Et added in Roh. 


for waſte done in the life of the other 45, F. 3. 4. b. 48. F. 3. 1 


++ Et not ia Roh- 


+ Is 
II. 4- 16. b. 35. H. 6. 23: b. 11. 
E. 2. Walt. 115. 

2. Cro. 19. Aut, 33. b. 


ALSO if two tenants in com- 
mon make a leaſe of their te- 


lour 


t De added in Roh. 


De not in Roh. 
1t Cc. not iu Roh. 


Lib. 3. Cap. 4. Of Tenants in Common. SeQt. 317, 318,319. 


(Cro. Jac. 231+ 1. Sid: 49.) Jour tenements a un auter pur terme nements to another for terme of 
des ans, rendant a eux certaine yeares, rendring to them a certaine 
rent annualment durant le terme rent yearely during the terme if 
i le rent ſoit aderere, &c. les te- the rent bee behind, &c. the te- 
nants en common averont un action nants in common ſhall have an 
de debt envers le leſſee, et nemy di- action of debt againſt the leſſee, 
vers actions, pur ceo que Vattion and not divers actions, for that the 
eſt en * la perſonalty. action is in the perſonalty. 

This upon that which hath been ſaid is evident. 


Sect. T 317: 
HES en avowry pur le dit BUT in an avowry for the faid 


rent ils covient ſever, car rent they ought to ſever, for 
ceo eſt en le realtie, come le aſ= this is in the realty, as the aſſiſe 
fhiſe elt ſupra. 1s above. 


Vid. 9. 3. 36. 87. Pl. Com. This being an addition to Littleton, albeit it be conſonant to law yet I omit it. 


$cignior Barkley's caſe. 


Sect. 318: 


222 n 2 T E M, tenants en common A LSO, tenants in common may 

Poyent bien faire partition well make partition between 

enter eux Sils voilent, coment them if they will, but they ſhall 

que ils Þ ne ſerront compelles de not be compelled to make partiti- 

faire partition per la ley; mes gi on by the law; but if they make 

font enter eux partition per lour partition betweene themſelves by 

agreement et conſent, tiel partition their agreement and conſent, ſuch 

et aſſets bone, come eſt adiudge ea partition is good enough, as is ad- 
le liver d aſſiſes ||. judged in the booke of aſſiſes. 

Of this ſufficient hath beene ſaid in “ the chapter of Parceners and Joyntenants. 


264. K In le liver d aſſiſes This booke is of great authoritie in law, and is fo called 
2 * p. 1. 30. All, P. 8. 47. becauſe it principally containeth the proceeding upon writs of alliſe of novel Ae, which 
© he in thoſe dayes was /effinum & frequens remedium. | 


# Vid. Sect. 259. 290. 247- 


Sect. 319. 


JTEM, / come y ſont tenants ALS O, as there bee tenants in 

en common de terres et te- common of lands and tene- 
nements, &c, come eft avantdit, ments, &c. as aforeſaid, in the ſame 
en meſine le manner y fout de manner there be of chattells reals 
chattels reals et perſonals : Si- and perſonals. As if a leaſe bee 
come ** leaſe ſoit fait de certaine made of certaine lands to two 
terres a deux homes pur terme men for terme of 20 yeares, and 
de 20 ans, et quant ils ſont de when they be of this poſſeſſed, the 
| cea 


Ja not iv L. and M. or Roh. + No part of this ſection in L. and M. or Roh. V not in Roh. 
but ia L. and M. [| &c. added in L. and and Rok. y Poſeffions et proprietors added in L. and M. and 
Rob i added in L. and M. and Roh. 


ces poſſeſſes Pun de les leſſees grant 
ceo que a luy affiert durant le 
terme a un auter, donque meſine 
celuy a que le grant eft fait, et lau- 
ter tiendront ef accuprieront en 
common. 
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one of the leſſees grant that which 
to him belongeth to another du- 
ring the terme, then hee to whom 
the grant is made and the other 
ſhall hold and occupie in com- 
mon. ; 


Rant ceo que & luy afnert. The ſame law it is if the one leſſee in this caſe Vid. Sect. 316. 


make a leaſe of 


part of the terme, the ſecond leflte and the other are renants in com- 
mon, as hath been ſaid in the chapter of ſoyntenants. The (&c.) in this ſection, implyeth 


(Cro. Eliz. 33. 
Ant. 192, 3.) 


other hereditaments whereot men may be tenants in common, whereof ſuticient hath 


beene ſaid before. 


Sect. 320. 


Hrebr it appeareth, chat 
there may bee tenants 


ITE M/ deux nt ALſo if two have 
+ joyntment le garde joyntly the ward- 
de corps & deterred'un ſhip of the body & land 


of an infant within 
age, & the one of them 
grant to another that 
which to himſelfe be- 
longeth of the ſame 
ward, then the gran- 
tee, and the other 
which did not grant, 
ſhall have and hold 
this in common, &c. 


enfant deins age, et 
[un de eux granta a 
un auter ceo que aluy 
affiert de meſme le 
garde, donque le gran- 
tee, et lauter que ne 
granta pas, averont 
et tiendront ces en 
common, &c. 


Sect. 321. () 


in common as well of 46. E. 3- tit. Aide 

chattels reall entire, as ward- 
ſhip of the body, &c. as 
ot chattels perſonal, as a 
hawke or a horſe. If two 
tenants in common be of 
a ſeigniory, and a ward 
fall, they are tenants in 
common of the wardſhip at- 
wel of the body as land. And 
ſo it is if the land it ſelſe 
eſcheat to them, they ſhall be 
Tenants in common thereof, 
and ſo it is of parceners, 


En common, Ce. 
Here (Sc.) implyeth any o- 
ther entire chattell, 


N meſine le maner et de cha- 

teux perſonals: Sicome deux 
ont jeyntment per done ou per 
achate un chival ou boefe, &c. 
et Fun grant ceo que a luy affiert 
|| de meſme le chival ou boefe a 
un auter donques le grantee, & 
Fauter que ne granta pas, averont 
et poſſideront tiels chateux perſon- 
als en common. 9 Et en tiels 
caſes, ou divers perſons ont cha- 
teux reals ou perſonels en com- 
mon J, et per divers titles, fi l'un 


de eur moruſt, les auters que 


Jurveſquont, n'avera ceo per le ſur- 


® joyntenants added in L. and M. and Roh. 
4 late, in L. and M. aud Roh. 
and M. and Roh. 


|| de meſme le cli val ou boefe, not in L. and M. and Roh. 


q &c added in L. and M. and Roh. 
$ K 


IN the ſame manner it is of chat- 
tels perſonals. As if two have 
joyntly by gift or by buying a 
horſe or an oxe, &c. and the one 
grant that to him belongs of the 
ſame horſe or oxe to another, the 
grantee, and the other which did 
not grant, ſhall have and poſſeſſe 
ſuch chattels perſonals in com- 
mon. And in ſuch caſes where di- 
vers perſons have chattels real or 
rſonall in common, and by di- 
vers titles, if che one of them dieth, 
the others which ſurvive ſhal not 
have this as ſurvivor, but the exe- 
vivor, 


Jeyntment-·-joint- 


+ joyntment not in I. and M. and Roh. 
$ Cc. added in L. 


_ — — — 


Lib. 3. Cap. 4. Of Tenants in Common. Sect. 322, 323. 


vivor, mes les executors celuy que 
moruſt tiendront et occupieront ces 


oveſque eux que ſurveſquont, fi- 


Vid. devaut, SeQt. 318. 


(Sid. 49.) 


Hab. 120 Pl». 247. Sid. 33. 


Mo. 123. 373) 


(2. Rol. Abr. 741. Noy. 14.) 


| (Co. Jac. 612.) 


( Rep. 68. F. N. B. 197.) 


21. E. 4-11.22. 43- K. 3. 24 
45: E. 3. 1g. $2: H. C. 30. 58. 
8. H. 6. 17. 19. H. 6. 57. 32. H. 
6. 16. 2. E. 4. 23 14 F. 4. 8. 18. 
E 4. 30. 37. H. 6. 33. 41. E. 3. 
29-12. Aſſ. 2B. 47. K. 3. 22. b. 
16. H. 7. 6. F. N. B. 17. 4. 7. 
E. 2. Account 122. 


(1) But now, by the ſtat. of the 4th of An. chap. 16. fe ct. 27. ac ions of account ma 
in common, bis executors and adminiſtrators, againſt the other, 25 bailiff, lor rece 
portion, and againſt the executors and adminiſtrators of ſuch jointenant 
the court, where ſuch action mall be depending, are empowered” ta ad 


come lour teſtator fiſt ou devait en or ought 


ſa vic, &c. pur ceo que lour titles 
& droits en ceo fueront ſeve- 


rals, Se. 


rall, &c. 


cutors of him which dieth ſhall 
hold and occupie this with them 
which ſurvive, as their teſtator did 


to have done in his life 


time, & c. becauſe that their ti- 
tles and rights in this were ſeve- 


This is evident enough, and hereof ſufficient hath beene ſaid before, 


PUR terme de ans, 


Sc. For one yeare, 
halfe a yeare, &c, 


L'un eccupie tout 
& miſt lauter hors de 


poſſeſſion » Theſe are words 
materially added, for albeit 
one tenant in common take 
the whole profits, the other 
have no remedic by law 
againſt him, for the taking 
of the whole profits 1s no 
cjectment: (1) But it he drive 
out of the land any of the cat- 
tell of the other tenant in 
common, or not ſufter him to 
enter or occupy the land, this 
is an ejectmeut or expulſion, 
whereupon he may have au 
ejeAione firms, for the one 
moitie, and recover damages 
for the cntric, but not tor the 
meane profits. 


Ejectione firmæ de 


la moity, Sc. Here by 
this and the other (c.) 
in theſe two ſections, are to 
be underſtood divers diverſi— 
ties between actions which 
concerne right and intereſt, 
(as of ejefione fra, © d- 
ment de gard, quare cjecit infra 
terminum of a chartell real 
upon an expulſion or enect- 
ment) and actions concer- 
ning the bare taking of the 
Protits rifing of the land or 
doing ot treſpaſſe upon the 
land, as here by the examples 
doe appeare, tor the right 
is ſeverall, and the taking of 
the prolirs in common. The 
lecond diverfity is betweene 


Sect. 322. 
JTEM en te caſe 


avantdit, ſicome 
deux ont eſtate en com- 
mon pur terme d'ans, 
Sc. Fun occupie tout, 
et miſt lauten hors de 
poſſeſſron et occupa- 
tion, &c. donques ce- 
luy que eſt miſe hors 
de occupation avera 
envers lauter braefe 
de ejectione firmæ 
de la moitie, Sc. 


ALSO in the caſe a- 

foreſayd, as if 
two have an eſtate in 
common for terme of 
yeares, &c. the one o- 
cupy all, and put the 
other out of poſſeſſion 
and occupation, hee 
which is put out of 
occupation ſhall have 
againſt the other a 
writ of ejectione firma 
of the moitic, &c. 


Sect. 323. 


ZN meſme le maner 

eſt, lou deux 
teigront le gard des 
ferres ou tenements 
durant le nonage diun 
enfant, fi Fan ouſta 
Fauter de fon poſſeſ- 
fron, il que "eſt ouſte 
avera briefe de ejett- 
ment de gard de le 
moitie, &c. pur ces que 
ceux choſes fon cha- 
teux realx, et poyent 
eſtre  apportions et 
fevers, Cc. Mes nul 
action de treſpas, 
ceſtaſcavoir, Quare 
clauſum ſuumfregit, 
& herbam ſuam, &c, 


Ni added in L. and M. and Roh. 


waetters jn queſtion, &c. See allo 1. Lev. 219. 


JN the fame manner 
it is where two hold 
the wardſhip of lands 
or tenements during 
the nonage of an en- 
fant, if the one ouſt the 
other of his poſſeſſion, 
he which is ouſted ſhal 
have a writ of eje&t- 
ment de gard of the mo. 
itie, &c. becauſe that 
theſe things are chat- 
tels reals, and may be 
apportioned and ſeve- 
red, &c. but no action 
of treſpaſſe I videlicet 


Quare clauſum ſuum 


-Jregit, & herbam ſuam 


Sc. conculcavit, & con- 
con- 


7 be maintained by one joiutenant and tenawe 
eiving more than comes to his ſhare and pro- 
or tenant in common; asd the auditors appointed by 
miniſter an 0aih, and examine the partics touching the 
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conculcavit & con- 
ſumpſit, &c. & hujuſ- 
modi actiones, &c. / un 
ne poet aver cn ders 
Pauter, FE ceo que 
cheſcun de eux poet en- 
trer et occupier en com- 
mon, Sc. per my et per 
tout, tes terres & tene- 
ments * queux ils trig- 
nont en common. Mes 
deux font poſſeſſes 
de chattels perſonals 
en common per divers 
titles, ficome d'un chi- 
val, ou boef, ou vache, 
Sc. fi Pun prent ceo 
tout a luy hors de 
poſſe ffion 4. auler, lau- 
ter nad nul auter re- 
medie mes de prender 
ceo de luy que ad 
fait luy le tort pur 
arcupier en common, 
Sc. quant f il poet 
wverer ſon temps, &c. 
En meſme le manner 
eft de chattels realx, 
que ne poyent efire 


ſevers, ſicome en le caſe. 


avantdit, que deux 


funt poſſeſſe d'un guard 


de corps dun enfant 
deins age, fi Fun prent 
Penfant hors de poſ- 
ſeſian d'auter, Fauter 
nad aſcun remedie per 
aſrun action per la 
ley, mes do prendre 
Fenfant bars de le poſ- 
ian dauter quaunt 
i weit ſon temps Þ. 


Sumpſit,c.& hujuſmo- 
di attiones, Sc. the one 
cannot have againſt 
the other, for that 
each of them may en- 
ter & occupie in com- 
mon, &c. per my & per 
tout, the lands and te- 
nements which they 
hold in common. But 
if two be poſſeſſed of 
chattells perſonalls in 
common by divers 
titles, as of a horſe, an 
oxe, or a cowe, &c. 
if the one take the 
whole to himſelfe out 
of the poſſeſſion of 
the other, the other 
hath no other reme- 
die but to take this 
from him who hath 
done to him the 
wrong to occupie in 
common, &c. when 
he can ſee his time, 
&c. In the ſame man- 
ner it is of chattels 
realls, which cannot 
be ſevered, as in the 
caſe aforeſaid, where 
two be poſſeſſed of the 
wardſhip of the bodie 
of an infant within 
age, if the one taketh 
the infant out of the 
poſſeſſion of the other, 
the other hath no re- 
medie by an action by 
the law, but to take 
the infant out of the 
poſſeſſion of the other 


v hen he ſees his time. 


chattells reals that are ap- 
rtionable or ſeverable, as 
eaſes for yeares, wardſhip 
of lands, intereſt of tenements 
by elegir, ſtatute merchant, 
ſtaple, &. of lands and te- 
nements, and chattels real; 
entire, as wardſhip of the bu- 
dy, a villeine for yeares, &c. 
for if one tenant in common 
take away the ward, or the 
villeine, &c. the other hath no 
remedie by action, but he may 
take them againe. Another 
diverſitie is betweene chat- 
tells realls and chattells per- 
ſonalls, tor if one tenant in 
common take all the chat- 
tells perſonals, the other hath 
no remedie by action, but he 
may take them againe ; and 
herein the like law is concer- 
ning chattells realls entire, 
and chattells perſonall tor 
this purpoſe. But of chat- 
tels entire, as of a ſhip, horſe, 
or any other entire chattell, 
reall or perſonall, no ſurvivor 
ſhall be betweene them that 
hold them in common: and 
tenants in common thall 
not joyne in an egeftione fir- 
me, nor in a writ of eje ment 
de gard, or a gute cecit infra 
terminum, Ec, for that theſe 
actions concerne the right of 
lands which are ſeverall. 

It two tenants in com- 
mon be of a mannor, to the 
which waite and ſtray doth 
belong, a ſtray doth happen, 
they are tenants in common 
of the ſame, and if the one 
doth take the ſtray, the other 
hath no remedie by action, 
but to take him againe, Bur 
it by preſcription the one is to 
have the fic{t beaſt happening 
as a ſtray, and the other the 
ſecond, there an action lieth 
if the one take that which 
pertaines to the other, 

It two tenants in common 
be of a dove-houſe, and the 
one deſtroy the old doves 
whereby the flight is wholly 
loſt, the other tenant in com- 
mon ſhall have an action of 
treſpaſſe, gaare wi & armi; 
columbare le i' fregit & du- 
centas columbas pretij 40. . 
interfecit per quod wolatum 


columbaris ſui totaliter amifit : for the whole flight is deitroyed, and theretore hee cannot in 
barre - 


* Ce. added in . and XI. and Roh. 


+ il not in L. and Mor Roh. 7 


(Ant. 198. a.) 
19. 11. 4. Trefpas. 158. 
11. H. 4. 3. 


(Sir Tho. Ray. 15. 1. Lev. 29.) 


21. E. 4. 18. 1*. 


(Ant. Sec. 311. & fol. 197. b.) 


13. E. g. Briefe 671. 
(2. Roll. Abt. 366.) 


47. E. 3. 22. b. 


&c, added in L. and M. but not in Roh. 


Lib. 3. 


4. E. 2. Treſpas 233- 
Le] 1. H. 3. 1. 2. II. 5. 3. 


[4] T2. E. 3. Treſpas 212. 19- 
. 2, Br. 927. 11. E. 3. Treſpas 
212. Vi. 18. H. 6. 5. 

De] 13- H. 7. 26. 


f] F. N. B. 127. Reg. 163. 
743 34. b.) 


% 


17. E. 2. tit. Account 22. 8. E. 


Cap. 4. Of Tenants in Common. Sec. 324. 


barre plead tenancie in common. And fo it is if two tenants in common bee of a parke, 
and one deſtroyeth all the deere, an action of treſpaſſe lieth. 

Le] It two tenants in common be of land, and of mere ſtones pro metis & bundis, and the 
one take them up and carrie them away, the other ſhall have an action of tteſpaſſe guare vi 
& armis azainſt him, in like manner as he ſhall have for deſtruction of doves. | 

I] If two tenants in common be of a —_ and the one of them diſturbe the other to 
erect hurdles, he ſhall have an action of treſpaſſe guare vi & armis for this diſturbance. 

[e] It two ſeverall owners of houſes have a river in common betweene them, if one of 
them corrupt the river, the other ſhall have an action upon his caſe. 

| 17 ] If two tenants in common, or joiatenants, be of an houſe or mill, and it fall in decay, 
and the one is willing to repaire the ſame, and the other will not, he that is willing ſhall have 
a writ de reparatione Faciends, and the writ ſaith, Ad reparationem & ſuftentationem ejuſdem 
domũs teneantur, whereby it appeareth, that owners are in that caſe bound pro bono publico to 
mainetaine houſes and mills which are for habitation and uſe of men. 

If one jointenant or tenant in common of land maketh his companion his baylife 


„ Account 115. 30. E. 1. Ac- of his part, he ſhall have an action of account againſt him, as hath bin faid, But although 


count 127- 45+ E. g. 10. 47. E 
3 22. b. 38. E. 3. 9. 22. E. 3. 
69. 3. E. g. 27. 39. E. 27. 82. 
F. N. B. 118. i. 10. H. 7. 16. 
2. E. 4. 25. (Ant. 172. a. F. N. B. 
118. 1. Roll. Abr. 118. 2. Iull. 
379. 

W. 3. ca. 23. 


ſz] 27. H. 8. 1g. 21. E. g. 20. 


20. E. z. 39. 3. E. 2. Walt. 35. 


1. N. B. 59+ d. F. N. B. 49- 1. 


® 47. E. 3. 22. 50. E. 3. 3. 


10. E. 4. g. b. 22. II. 6. 42. 21. 
E. g. 17. 17. E. 3. 47. 18. E. 4. 
27. 28. E. 3. 4- 

(2. Init. 40g. 11. Rep. 49. Ant. 
53. b. F. N. B. 59. d. 

(2. Roll. Abr. 85. 40g. 

Ant. 186. b. Poſt. 335. 4.) 


en pledaunt added in L. and M. and Roh. 


TEM quant un home * voile 


one tenant in common or jointenant without being made baylite take the whole profits, 


no action of account lieth againſt him; for in an action of account he muſt charge him either 
as a guardian, baylife, or receiver, as hath beene ſaid before, which he cannot doe in this 
caſe, unleſſe his companion conſtitute him his bailife. And therefore all thoſe bookes which 
aſhrme that an action of account lieth by one tenant in common, or jointenant, againſt 


another, muſt be intended when the one maketh the other his bailife, tor otherwiſe never his 


baylite to render an account is a good plea. 

If there be two tenants in common ct a wood, turbarie, piſcharie, or the like, and one 
of them doth waſt againſt the will of his companion, his companion ſhall have an action ot- 
walt, and he that did the waſt before judgement, hath election either to take his part in cer- 
taintie by the ſherife and the oath ot men, &c. or that he grant, that from thenceforth he ſal 
not do waſt but according to his portion, &c. and if he make choice ot a certain place, then 
the place waſted ſhall be afſigned to him. {g] But this extends not to coparceners, becauſe 
they were compellable to make partition by the common law: and this, as it is ſaid, doth ex- 
tend as well to tenants in commonand joyntenants for lite, as to an eſtate of inheritance, Bur 
if one tenant in common, or joyntenant of a dove houſe deſtroy the whole flight of doves, 
no action of waſt doth lie in that caſe upon the ſaid ſtatute, ® us ſome doe hold. 

It lands be given to two, and to the heires of one of them, and the tenant for life doth waſt, 
he that hath the inheritance ſhall have no action of waſt by the ſtatute of Glouceſter, but upon 
the ſtatute of V. >. he ſhall have an action of wait. And it is to be knowne, that one tenant 
in common may infeoffe his companion, but not releaſe, becauſe the freehold is ſeverall. Join- 
tenants may releaſe, but not inteoffte, becauſe the freehold is joynt, but coparceners may both 
infcoffe — releaſe, becauſe their ſeiſin to ſome intents is joynt, and to ſome ſeverall (1). 


Sect. 324. 


LSO when a man will ſhew a 


monſtrer un feaffement ſait a luy, feoffement made to him, or a 


ou un done en le taile, ou un leaſe 
pur terme de vie daſcun terres ou 
tenements, la il dirra, per force de 
quel 1 done ou leas il fuit 
ſeiſie, Ge. mes {ou un vole pleade 
un leas o grant fait a luy de chat- 
tel real ou perſonal, la il dirra, per 
Force de quel il fuit poſſefſe, &c. 

Plus ſerra dit de tenants en 
common en le chapter de Releaſes + 
er Tenant per Elegit. 


gift in taile, or a leaſe for life of 
any lands or tenements, ther he ſhal 
ſay, by force of which feoffement, 
gift, or leaſe, he was ſeiſed, &c. 
but where one will plead a leaſe or 
grant made to him of achatell real 
or perſonal, then he ſhal ſay, by 
force of which he waspoſſeſſed, &c. 

More ſhall be ſaid of tenants in 
common in the chapters of Re- 


leaſes and Tenant by Elegit. 


2 L He ut fſerjre, Se. Seifie is a word of art, and in pleading is onely applied to a 
frechold at leaſt, as poſſeſe for diſtinction ſake is to a chattell reall or perſonall. 


+ et Confirmacions added in L. and M. and Roh. 


(1) M. 26. S. 27. Fliz. per cur. If one coparcener in tail levies a fine to another ſur conuſans de droit, &c. it does not enure by 


evay of releaſe, but by evay of grant, and it quill be a diſcontinuance and alteration of the eftate without execution, 


ner may enfeoff another 


becauſe one parce- 


» and this is a feoffment of recard, But one may releaſe to anather, and it enures per mitter le droit. 
-Ld- Nottingh. MSS, . 7 A 
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But if he plead a leaſe for yeares, he pleadeth, Yirmzte cuj us pradidus B. intravit, et fuit inde 
poſſeſſi matus ; and fo of chattells perſonalls, Firtute cuj us fuit inde poſſeſfonatus. 

And this holdeth not only in cafe of lands or tenements which he in liverie, but alſo of 
rents, advowſons, commons, &c, and other things that lie in grant, whereot a man hath an 


eſtate for life or inheritance, 


Alſo when a man pleads a leaſe for life, or any higher eſtate which paſſeth by liverie, he 
is not to plead any entrie, for he is in actuall feiſin by the liverie it ſelfe. Otherwiſe it is 
of a leaſe for yeares, becauſe there he is not actually poſſeſſed untill an entrie. 


- 


CHxp. 5. Of Eſtates upon Condition. Sect. (i) 325. 


ESTATES que 

homes ount en 
terres ou tenements * 
fur condition ſont F 
de deux maners, (Ci- 
licet, I ou 1/s ont 
eftate ſur condition 
en fait, ou ſur con- 
ditian en ley, || Sc. 
Sur condition en fait 
eft, ficome un home 
per fait endent enfe - 
offa un auter en fee Q 
ſample, reſervant a 
luy & a ſes heires 
annualment certaime 
rent payable a un 
feaſt, ou a divers 
feaſts per an, ſur 
condition que fi le 
rent felt aderere, c. 
que bien liſt al fe- 
for & à ces heires 
en meſmes les lerres 
ou tenements dle en- 
trer, Sc. Ou ſi terre 
foit alien a un home 
en fee rendant à luy 
certaine rent, Sc. & 
il happa que le rent 
fait aderere per un 
femaigne apres aſcun 
jour de payment de 


ier condition not in L. and Ml. or Roh. 
{! Sc. nut in L. and M. or Roh. 


ESTATES which 

men have in lands 
or tenements upon 
condition are of two 
ſorts, dig. either they 
have eſtate upon con- 
dition in deed, or up- 
on condition in law, 
&c. Upon condition in 
deed is, as if a man 
by deed indented en- 
feoffes another in fee 
ſimple, reſerving to 
him and his heires 
yearely a certaine rent 
payable at one feaſt or 
divers feaſts er an- 
num, on condition that 
if the rent be behind, 
&c. that it ſhall bee 
lawfull for the feoffor 
and his heires into the 
ſame lands or tene- 
ments to enter, &c. 
And if it happen the 
rent to be behind by a 
weeke after any day 
of payment of it, or 
by a moneth after any 
day of payment of it, 
or by halte a yeare, 


&c. that then it ſhall 


be lawfull to the feot- 


„ in L. and M. or Roh. 
Vie not in L. and M. or Rob. 


UR Condition. 1; 


tleton having betore ſpo- 
ken of eſtates abſolute, now be- 
ginneth to intreate of eſtates 
upon condition. And a con- 
dition annexed to the real- 
tie whereof Littleton here 
32 in the legall un- 
derſtanding, ef modus, a qua- 
litie annexed by him that 
hath eſtate, intereſt, or right, 
to the ſame, whereby an e- 
ſtate, &c. may either be de- 
teated, or enlarged, or created 
upon an incertaine event. 
Conditio dicitur cum quid in 
caſum incertum qui poteſt ten- 
dere ad fe aut non ( con- 
Fertur. | 


Sur condition en fait, 
que eſt fattt, that is, up- 


on a condition expreſſed by 
the partie in legall termes of 
law. 


Ou ſur condition en 


ley, Sc. que eft juris, that 
is, tacit? created by law 
without any words uſed by 
the partic, Againe, Littleton 
ſubdivideth conditions in deed 
(though not in expreſle words) 
into conditions precedent (of 
which it is faid, Conditio adims 
pleri debet priuſquam ſequatur 
Heu and conditions fubſc- 
quent, Againe, of conditions 
in deed ſome be affirmative, and 
ſome in the negative; and ſome 
in the afhrmative, which imply 
a negative: ſome make the e- 
ſtate, whereunto they are an- 
nexed, voydable by entric or 
clayme, and fome make the 

eſtate 


201 


As if B. plead a feoffement in fee, he concludeth, Virtute cujus prædict. B. fuit ſeifitus, & c. (Plow. Com. goz. a. Poſt. gog. 


a. Plow. 14 . b, Polt. 10. be 
Noy 26.) . y 


Glanvill lib. 19. cap. 8. Braftori 
lib. 2. cap. 5. 6. 7. &c. 

lib. 4. fol. 213. Brit. cap. 36. & 
tol. 89. 99. 114. 130. 205+ 206. 
207. 249. 

Fleta lib. g. cap. g. & lib. 5. ca. 3. 
Mut. cap. 2. ſctt. 15. K 17+ 


(Plow. 22. 3. 1. Roll, Abr. 420. 
2. Rep. 2g.) 


+ on not in L. and M. or Roh. 


(1) The doftrine of conditions is derived to us from the feudal law. The rents and ſervices of the feudatary were 
conſidered, and ate mentioned by the feudal writers as conditions annexed to his fief. If he neglected to pay his rent, of 


perform his ſervice, the lord might reſume the fief. 
for a long period of time, the only conditions that could be annexed to a fiet ; 
were always preſumed by the law; —being incident to, and inſeparable from, the 
are called conditions in law, or implied conditions. — Afterwards, when other con 


But the payment of rent and the performance of feudal ſervice were, 
and whether they were expreſſed or not, they 
eſtate of the feudatary. — In this ſenſe they 
ditions were introduced, the eſtates to 


which they were annexed were ranked among improper feis. — See Sir Thomas Craig De Jure Feudali, lib. 2. dieg+ 4. ſet. i. 


2. CO 


much forced, of the original principle of conditions, that on the non ance | 
eſtates tail, (or rather conditional fees at common law), and ſome other modifications of landed property, 


Conditions of this laſt ſort were called expreſs, or conventionary conditions. 


By an application, in ſome reſpects ey 
performance of them the lord might reſume his fie 


were introduce 4 


as eſtates upon condition. Theſe are often of ſuch a nature, as to make it more natural that a ſtranger ſhould have the eſtate 


on the non-performance cf the condition, than the donor ; 


— and that the lord, inſtead of being confined to his right of te- 


ſumption, ſhould have it in his power to compel the performance of the condition, or recover from the donee a compenſa- 
tion, or ſatisfaction, for the breach of it. But as all theſe eſtates were introduced as eſtates upon conditions, the law, where 
it ſtill conſiders them as conditions, and except where it has been altered by act of parliament, confines the donor's remedy 
to the reſumption of the eſtate, and gives that remedy only to the donor and his heirs. — Conſidered in this ſenſe, the 
word Condition has, in our law, a much more contracted meaning than it has in the civil law; where it ſignifies, generally, 


all thoſe pactions, or agreements, which regulate that which the c 
they foreſee, Monld come to paſs. 


This is the definition of Domat, 


to make ſome obſcrvations on the interference of courts of * in calcs of conditions. 
. ce 4 


ontractors have a mind ſhould be done, if a caſe, which 
lib. 1. tit. 1. ſol. 4 We ſhall afterwards have occaſion 


Lib. 3. 


Mir. cap. 2. ſeQt. 15. & 17. 


Cap. 5. 


eſtate void ip/o faflo, with- 
out entric or claime, 
Alſo of conditions in deed, 


ſome bee annexed to the rent 


reſerved out of the land, and 
ſome to collaterall acts, &. 
ſome be lingle, ſome in the 
conjunctive, ſome in the diſ- 
junctive, as ſhall evidently 
appeare in this chapter, 
where the examples of theſe 
diviſions ſhall be explained 
in their proper place, 


En ley, &c. of 
conditions in law more 
hall be ſaid hereafter in this 
chapter. 

Sur condition en 
fait eſt, ſicome un home 
per fait indent, &c. 
Here Littleton putteth one 
example of fixe ſeverall 
kinds of conditions. That is, 
Erit, of a fingle condition n 
derd, Secondly, of a condi- 
tion ſubſequent to the eſtate. 
Thirdly, a condition annex- 
ed to the rent, &c. Fourthly, 
a condition that defeateth 
the cttate. Fifthly, A con- 
dition that defeateth not the 
eitate before an centric. And 
Laitly, a condition in the af- 


frmative, which implicth a 


negative, (as behind or un- 
paid implieth a negative) 


Of Eſtates 


ceo, ou fer un mois 
apres aſcun jour de 
payment de ceo, ou per 
* un demy, &c. que 
adonques bien lirroit 
a le fegſtor et a tes 
heires d'entrer, Ec. 


En ceux caſes ſi le 


rent ne ſoit pate a tiel 
temps ou devant tiel 
temps limit & ſpecifie 
deins le condition com- 
priſes en Penden- 
ture, donques poit le 
feoffor ou ſes heires 
entrer en tielx terres 
ou tenements, & eux 
en ſon primer eſtate 
aver & tener, et de 
ces ouſte le feoffee tout 
net. Et oft appelle 
eflate fur condition, 
Pur ceo que le ſtate le 
feoffee oft defeafible, ſi 
le condition ne ſoit 


performe, &c. 


Sect. 325. 


for and his heires to 
enter, &c. In theſe ca- 
ſes if the rent be not 
paid at ſuch time or 
before ſuch time limit- 
ed and ſpecified with- 
in the condition com- 
priſed in the inden- 


ture, then may tae 


feoffor -or his heires 
enter into ſuch lands 
or tenements, and them 
in his former eſtate 
to have and hold, and 
the feoftee quite to 
ouſte thereof. And it 
is called an eſtate upon 
condition, becauſe that 
the ſtate of the feoffee 
is defeaſible, if the 
condition bee not per- 
formed, &c. 


g. not paid. All which doe appeare by the expreſſe words of Littleton. 


Lib. 4. fol. 72. 53. Boroughe's 


Rend a luy certame rent, Sc. Here by this (Sc.) is implyed for life, in taile, 
or in fee. 
Et en ceſt caſe ſi le rent ne ſoit pay a tiel temps, Ec. dongues poet li 


feoffor ou fes beires entrer, &c. By this ſection, and by the (Sc.) therein con- 
tained, fixe things arc to be underſtood. 
Firſt, Where our author faith, / le rent ſoit arere, that though the rent be behind and 
[5] 49. Alf. 11. 20. II. 6. 90. 31, not paid (5), yet if the feoffor doth not demand the ſame, &c. he ſhall never re-enter, becauſe 
6. II. NA 76. = ka the land is the principall debtor ; tor the rent iſſueth out of the land, and in an afliſe for the 
Is 2 1 H. ill and Gran, rent the land ſhall be put in view; and it the land be evicted by a title paramount, the rent is 
ge's cale fol. 73.(Noy 49. 1. Roll. 2voyded, and after ſuch eviction the perſon of the teoffee ſhall not be charged therewith, for the 
Abr. 459- 460.) perſon ot the teoftee was only charged with the rent in reſpect ot the grant out of the land. 
(Perk. ic. 827. Noy 23.) Secondly, The demand mult be made upon the land, — 1 the land is the debtor, and 
that is the place of demand appointed by law (1). 
It the king maketh a leaſe for yeares, rendring a rent payable at his receipt at I min- 
fler, and after the king granteth the reverſion to another and his heires, the grantee thail 
demand the rent upon the land, and not at the king's reccipt at 1/7/minfter ; for as the 
law without exprefle words doth appoint the leflec in the King's calc to pay it at the King's 
Receipt, ſo in cute of a ſubject, the law appoints the demand to be on the land. 

If there be a houte upon the ſame he muit demand the rent at the houſe. And he cannot 
demand it at the backe doore of the houſe bur at the tore doore, becauſe the demand mutt ever 
be made at the moſt notorious place. And it is not material whether any perſon be ther or u 

J.] Bendloes en Treſp. 4. & 5- Albeit the feoffee be in the hall or other part ot the houſc, yet the teoftor neede not = h 
Pu. & Mar, come to the tore doore, tor that is the place appointed by law, albeit the doore be oper. 
12] 1 


calc. 


49. AMT. 5. 15. Eliz. Di. 329- 


1 Et added in L. and M. and Roh. 
(1) For the place of performing the condition, ſce Litt. ſect. 340. and the commentary on that ſection. 


* un—demy not in L. and M. or Roh. 


Lib. 3. upon Condition. Sect. 325. 230 


(4) If the feoffment were made of a wood only, the demand muſt be made at the gate of [JJ 15. Eliz, Dyer geg. 
the wood, or at ſome high way leading through the wood or other moſt notorious place. And 
it one place be as hotorious as another, the feoffor hath election to demand it at which hee (Ante 14; a.) 
will, and albeit the feoffee be in ſome other part of the wood redie to pay the rent, yet that 
ſhall not availe him. Et fic de fimilibus. 

Thirdly, And it the feotfor demand it on the ground at a place which is not moſt noto- 
rious, as at the backe doore of a houſe, &c. and in pleading the feoffor allcadge a demand of 
the rent generally at the houſe, the feotfee may traverſe the demand, and upon the evidence 
it ſhall bee founll for him, for that it was a void demand. 

Fourthly, It the rent be reſerved to be paid at any place from the land, vet it is in law a Lib. 4- Poronghes cafe (ol. 33. 
rent, and the teoffor muſt demand it at the place appointed by the parties, oblerving that PL Cum. 70. 
which hath beene ſaid before concerning the moſt notorious place. a 
Fiftly, And all this is to be under ſtood when the feoftee is abſent, for if the feoffee com- 
meth to the feoffor at any place upon any part of the ground at the day of payment, and offer 
his rent, albeit they be not at the moſt notorious place, nor at the laſt inſtant, the feoffar is 
bound to receive it, or elſe he thall not take any advantage of any demaud of the rent for (Poll. et. a.) 
that day. (t) 

Sixtly, Therefore the place of demand being now known, it is further to be known what (7. Rep. 28.) 
time the law hath appointed for the ſame. This partly appeareth by that which hath beene 
laſt ſaid. For alveit the laſt time of demand ot the rent is ſuch a convenient time before 
the ſunne ſetting of the laſt day of payment as the money may be numbred and received, 
notwithſtanding, it the tender be made to him that is to receive it upon any part of the land 
at any time of the laſt day of payment, and he refuſeth, the condition is ſaved tor that time, for (3. Rep. 114. b.) 
by the expreſſe reſervation the money is to be paid on the day indefinitely, and convenient 
time betore the laſt inſtant, is the uttermoſt time appointed by law, to the intent (2) that then (2+ Cro. 423. goo.) 
both parties ſhould meer together, the one to demand and receive, and the other to pay it, ſo us 
the one ſhould not prevent the other, But it the parties meet upon any part of the laud what. 
ſoever on the ſame day, the tender thall {ave the condition tor ever for that time. 

And it the reſervation of the rent be (as here Liefrou putreth the caſe, at certaine feaſts, Lib. 5. (ol. 114. Wad*'s caſe, 
with condition that if it happen tha reat to he behind by the (pace of a weeke alter any day Fl. Com. Hill, et Granges cafe 
of payment, &c. in this cate the tcollor needeth not demand it on the feaſt day, but the ut- 297, 17, 20. II. 6. 30. yr. 
termoſt time for the demand is a convenient time (as hath beene (aid) before the laſt day of“ nil aa 
the weeke, unleſſe before that the teoffee moet the tevffor upon the land and tender the rent as 
is atoreſaid. (3) 

It a rent be granted payable at 2 cert.une day, and if it be behinde and demanded that the Mich. 45. & 41. Elis. inter Stanly 
grantee ſhall diſtreine for it, in this caſe the grantee need not demand it at the day; bur if he & Read. 
demand it at any time after he (hall diſtrey ne for it, for che grantee hath clection in this caſe Leb. 7. tv. 28, Maundes caſc. 
to demand it when he will to juable him to dittreine. 


Et eux en ſen primer eſtate aver, &c. Regularly it is true that he that 8. 1. 2. 7. b. 
entreth for a condition broken tha!l be ſeiſed in his tirft eſtate, or of that eftate which hee 
had at the time of the eſtate made upon condition, but yer this fayleth in many caſes, 

1. In retpect of impolſibility, As if a man ſeiſed of lands in the right of his wife, ma- 4. H. 6. . ib. 8. fo. 43. 44+ 
keth a feoffinent in fee by deed indented, upon condition that the teoffee ſhould demiſe the Whittingh1ms caſe, 
land to the feoffor tor his life, &c. the huſband dieth the condition is broken, in this caſe the 5: 11. 7-6: © 
heire of the huſband ſhall enter tor the condition broken, but it is impoſſible for him to have (roll. 297. b.) 
the eſtate that the feoffor had at the time ot the condition made: for therein he had but an 
eſtate in the right of his wite, which by the coverture was diffulved, And therefore when 
the heire hath entred for the condition broken and defcared the feoffinent, his eſtate doth va- 
nith, and preſently the itate is veſted in the wife. 

2. In reſpect of neceſſity. If Ce gue w/e after the ſtatute of R. 3. and before the ſta- 
tute of 27. H. 8. had made a feoffment in fee upon condition, and atter had entred for the 
condition broken ; in this caſe he had but an uſe when the feoffment was made, but now he 
ſhall be ſeiſed of the whole ſtate of the land. So that as in the former caſe, the anceſtor had 
ſomewhat at the making of the condition, and the heire ſhall have nothing when he hath en- 
tred for the condition broken, fo in this caſe the teoffor had no eftate or intereſt in the land 
at the time of the condition made, but a bare uſe ; vet after his entric for the condition broken 
he ſhall be ſeiſed of the whole Nate in the land, and that alſo for necefſitie, for by the feoff- 
ment in fee of C que , the whole eſtate aud right was deveſted out of the tcoftees. An! 
therfore of necethtie the feofftor muſt gaine the whole eſtate by his entrie for the condition 
broken, 

Tenant in ſpeciall taile hath iſſue, and his wife dieth, tenant in tile maketh a feofiment 
in fce upon condition, the vue dieth, the condition is broken, the teoftor re- enters, ſhe #1141! 

have 


(1) For the difference of the demand to be made in caſe of a re- entry to avoid an eſtate, or the forfeiture of a ſum voie 
pure; and of the demand to be made in caſe of an «vtiy to diſtrain; fee before 144+ 2. 

(2) Yet the rent is not due till the laſt minute of the natural day; for if the leffor dies after fun- it and before midnight, 
the rent ſhall go to the heir aud not to the executors. 7. Sund. 23%, Salk. 575. (Note to the twelfth ed tion.) 

(;) For there is a material difference between a reſervation of a rent payable on a particuler day, or within a certain time 
after, and a reſervation of a rent payable at a certain day, with a condition, that if it be behind by the ſpace of any given 
time, the leſſor ſhall enter. In both caſes, a tender on the firſt, or laſt, day of payment, or on any of the intermediate days, 
to the leſſor himſelf, cither upon, or out of the land, is good, But in the former caſe, it is ſufficient if the leſſee attends on 
the firſt day of pzyment, at the proper place; and if the leſſor dees not attend there to reccive the rent, the condition is ſived, 
In the latter caſe, to fave tte leaie, it is not ſufficient that the leſſee attends on the firſt day of payment, for he muſt equaily 
attend on the laſt day. 10. Rep. 129- . Plow. 49. a. b. and the caſe of Cropp v. Hambledon Cro, Eliz. 48.—Irt is to be ob- 
t rved that it was once doubted, whether proof of actual entry and ouſter was neceſſary in ejetment, brought on breach of a 
condition of re-entry.—lt was afterwards ſettled that it was not, but that, notwithſtanding the confeſſion of the re-entry, the 
demand of the rent mult be proved. Anon, 1. Vent. 248.—Little v. Heaton zd Lord Raym. 750. and iſt Salk. 259. and fre 
Burr. 1896. 1857, But now, by the 4. Geo. 2. c. 26. ſect. 2. landlords or leffors having a right by law to re-enter, for non- 
payment of rent, may, without any formal demand, or re-entry, ſerve a declaration in ejectment for the recovery of the de- 
miſed premiſes z and ſhall recover judgment and execution, in the ſume manner as if the rent in arrear had heen lawfully de- 
manded, ard re-entry made. And if the leſſee or tenant p-rmits execution to br executed on ſuch judgment, without paying 
the rent and arrears, and full coſts, and without filing any bill or bills ſor relief in equity, within fix calendar months after ſuch 
execution executed, be ſhall be barred and forecloſed from all relicf in law or equity, except by writ of error for reverſal of 
ſuch judgment. — By the ſame ſtatute, ſet. 4th, if the tenant, at any time before the trial in ejectment, piys or tenders to 

the leſſor or landlord the whole rent in arrear, with the cofts, ur pays ſuch arrears and coſts into court, the proceedings in 
c jectment ſhall ceaſe, and the tenant ſhall be relieved in equity, and hold the lands demiſed according to the old lraſe with- 
out any new leaſe. In Archer v. Snapp, Andr. 341. lord chef juſtice Lee obſerves, that both the courts of law and the 
courts of equity had, previous to this ſtatute, exerciſed a diſcretionary power of ſtaying the leſſor irom proceeding at law, in 
caſes of forfeiture for non-payment of rent, by compelling him to take the money really due to him. The ſame obſervation 
is made in Bull. Ni. Pri. 97. Sce 2+ Salk. 597+ 8. Mod 345, 19+ Mod. 383. and 2d Vern. 103. 1. Wilſon 75. 2 Stra. 900. 
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Lib. 3. 
(8. Rep. 43. 41) 


(Ante 103. a.) 


1 5 AT. 12. 


(4- Kep. 9 b. 


8. H. . 7. 


(Poſt. 350. b.) 


2. II. 6. 4. 
(1. Roll. Abr. 412.) 


43- AM. 47- 19 E. 4. 4. 8. II. 
8. 7. b. 394 All. 15. 11. H. 3. 
25. 16. AH. 47. 

(1. Roll. Abr. 836. Poſt. 232. a.) 


Cap. 5. Of Eſtates Sect. 326. 327. 


have but an eſtate for life, as tenant in taile 3es r of iſſue extinct by the re-entry, 
and yet he had an eſtate taile at the time of the feoffenient, and that alſo for neceſſity, 

3. In ſome caſes the feoſſor by his re-entry ſhall be in his former eſtate, but not in reſpect 
of ſoine collaterall qualities. As if tenant by homage anceſtrell maketh a feoftement in tee 
upon condition, an] entreth upon the condition broken, it ſhall never be holden by home 
anceſtrell againe, And fo it is if a copihold eſchcate and the lord make a feoffement in tee 
upon condition, and entreth for the condition broken. And the reaſon in both thete caſes iz, 
tor that the cuſtome or preſcription for the time is interrupted, 

(1) Lord and tenant by tealty and rent, the lord is in ſeiſin of his rent, the lord granteth his 
ſeiznory to another and to his heires upon condition, the tenant attorneth and paveth his 
rent to the grantee, the condition is broken, the lord dittreineth for his rent. ana reicous is 
made, he thall be in his former eſtate, aud yet the former ſeiſin ſhall not enable him to have 
an aſliſe without a new ſeiſin. 

If tenant in taile make a feoffment in fee upon condition, and dieth, the iſſue in taile within 
age doth enter for the condition broken, he ſhall be firſt in as tenant in tee fimple as heire to 
his father, and conſequently and inftantly he fhill be remitted. Bur it the heire be of tut! 
age, he thal not be remitted, becauſe he might have had his formdon againlt the teoffee, aud 
the entrie for the condition is his owne act; but more ſhall be ſaid herect in his proper plac- 
in the chapter of Remitler, 

It a man make a teoftment in fee of Blacke Acre and White Acre upon condition, &c. and 
for breach thereof that he thall enter into Blacke Acre, this is good. 

It tenant for life make a tcoliinent in tee upon condition, and entreth for the condition 
broken, he ſhall be tenant tor lite againe, but ſubject to a torteiture, tor the late is reduced, 
but the forfeitute is not purged, (2) 


Sect. 326. 


EN meſme le manner t IN the ſame manner it is if lands 

terres font dones en le be given in taile, or let for terme 
taile, ou lifjes a terme de vie ou of lite or of yeares upon condi- 
des ans, ſur + condition, Oc. tion, &c. 


Site condition, Se. This implyeth the ſeverall kindes of conditions in deed be- 
fore ſpecificd, 


Sect. 327. 


ET la terre tener hs Jon fegt BUT where a feoff. 


Vide Seed. + 32. 


EO Hirte 8. 19. M. . tanque ils fayent ait de certaine ment is made of 

1 ſatisfies ou paies de le terres reſervant cer- Certaine lands reſer- 
NI . 5 S 2 

rent aderere, &c. By this 7a; rent, | Ec. fur ving a certaine rent, 


it is imp ed. that it duch a i condition, que ſi le &c. upon ſuch condi- 
feoffment be made, reſerving . 


1.20, E. 3. tit. covenint. g. (5) (tor example) 3 markes rent ſoit aderere, J gue tion, that it the rent be 
rent 2 the feaſt of Eaſter, þjon Iirroit al feoffor, behind, that it ſhall be 
wit ich a condition as 15 , . Bis , 
More faid. the feoffor at the C7 || ſes Heiresdientrer, lawtull for the feoffor 


featt day demands the rent, * * of la terre. tener & his heires to enter, 
3 3 angie ils ſoient ſu- and to hold the land 
the feolfor entreth into the Tigles ot Pages de le untill he be ſatisfied 
r ys Fe. em. or nexus thy; peat. by. 
wards” the: ſfeoffec - doth 5 ce/l caſe % le rent fot hinde, &c. in this caſe 
der the two markes retidue aderere, & Ib feoffer if the rent be behind, 
ont 5 en e Fi. ou ſes heires enter, le and the feoffor or his 


Jeaffee 
terme added in L. and M. and Roh. + tic! added in L. and M. and Roh. ; Sec. not in L. and M. 
>» Hadded in L aud M. l| a added in L. and Nl. ** en la terre tenus de eux in L. and NI. 


(t) This is ſeemingly contradicted by the authoritics cited in the margin. In that taken from Lord Coke's Reports, it is ſaid, 
that ** If the lord grants his ſeiguory on condition, aud the tenant pays the rent to the prantee, and afterwards the condition is 
broken, and the lord diftrains for the ſervices upon ref ous made, he ſhall have 3aſlite, tor the ſeiſin before 7s ſuflicient.“ 
The cafe reported in the margin from the Book ok \t!1zc5 is to the fame effe&t—But it is to be obſerved, that when the lord 
diſtrains, his diſtrels amounts to a new entry. This may terve to reconcile the apparent contradiction, iu this inſtance, between 
the Commentary and the authorities cited in the margin. ob 

(>) It may be further vbicrved, itt, That as the entry of the ſcoffor on the feoffee for a condition broken defeats the eſtate to 

which the condition was annexed, fo 1t defeats all rights and incidents annexed to that eftate, as dower, &c. and all the meſre 
mcumbrances of the teutſce, See 1. Roll. Abr. 4-4. 2dly, That every condition muſt defeat the entire eſtate, and that a con- 
dition cannot be fo tramed, as to make one and the ſame c{late in any lands ceaſe as to one perſon, and remain as to another, 
or ceaſe tor one time, and revive afterwards. 6 Rep. 40. b. 41. a+ zdly, That a condition annexed to land, cannot be appor- 
tioned by any of the parties themſelves, ſo as to become void as to one part of the land, and to remain good as to the other. 
"Fhus in the cate caſe cited by lord Coke, 4 Rep. zo. a. b. a leaſe was made for twenty-one years, of three manors, render - 
ing rent for manor. A. ol. for manor B. «!. and for manor C. 10). to be paid on a place out of the land, with a condition of 
re-entry into all the tiuce mans for dctault of payment of the rents: The leflor granted the rever tion of part of the manor 
A. to one and his heirs ; and afterwards granted the reverlion of another part to another and his heirs: it was adjudged that 
the ſecond grantee ſhould not enter tor the condition broken, becanle the condition was entire, and by the ſeverance of part of 
the reverſion was deſtroyed in all. But a condition may be apportioned by act in law. Sce the inſtance put by lord Coke 
polt. 215- a. gthly, That part of a coudition may be good and another part of it may be void in law : as if a perſon makes a 
giſt in tail to the donor's eldeſt fon, remainder to his younge!t fon in tail, with a condition that it the eldeſt {on alien in fee, his 
citate ſhould ceaſe, and the lands ſhould remain to the ſecond fon in tail; that part of the condition which prohibits the 
alienation made by tenaut in tail is good in law, but that part of it which ſays that upon fuch alienation the lands ſhall re- 
main over is void, and the donor may re-enter. Sce Litt. feciions 720. 721. 722. 723+. and the Commentary page 379+ b. 
«thly, "That if A. be tenant for lite, remainder in-comingency, remainder to B. iu tai}, and A. before the contingency hap- 
peus ſurrenders his eltate to B. his furrender bars the contingent remainder. But if he furrenders on condition, and before 
the contingency happens, the condition is brokeu, and A, enters on the cſtate, the contingent rematader is revived. Sce 
Thompſon v. Leach. 1+ Lord Raym. 313. 


Lib. 3 . 
ferffee 1 gt pas exclude 


de ceo tout * net, mes 
le ferffor avera & lien 
dra la terre et prendra 
ent les profits tanque + 
il ſoit ſatisfie de le rent 
aderere; & quant il 
eft ſatisfie, donque poit 
le fooffee J re-entrer 
en meſme la terre, & 
ceo tener || come il te- 
noit adevant. Car en 
tiel cas le feoffor avera 
$ /a terre forſque en 
maner come pur un 
diſires, tanque il ſoit 
ſatigie de le rent, &c. 
coment A que il pren- 
dre tes profits en te 
meane temps IA a ſon 


uſe deme/ne, &c. 


upon Condition, 


heires enter, the feof- 
fee is not altogether 
excluded from this, 
but the feoffor ſhall 
have & hold the land, 
and thereof take the 
profits, until he be 
ſatisfied of the rent 
behinde; and when he 
is ſatisfied, then may 
the feoffee re-enter in- 
to the ſame land, and 
hold it as he held it 
before. Forin this caſe 
the feoffor ſhal have 
the land but in maner 
as for a diſtreſſe until 
he be ſatisfied of the 
rent, &c. though he 
take the profits in the 
meane time to his 
owne uſe, &c. 


Sect. 328. 


hath beene adjudged that the 
feoffee upon therefuſal may en- 
ter into the land, (1) for when 
the feoffor is ſatisfied either 
by perception of the profits or 
by payment or tender and re- 
tuſall, or partly by the one 
and partly by the other, the 
feoftce may re-enter into the 
land. And this is within the 
words of Littleton, viz. (untill 


he be ſatisfied.) And albeit (Autrement in caſe de obligation 
the feotfor had accepted part ou debt ſur contract. Doc. Pla. 


of his rent, yet he may enter 
for the condition broken and 
retaine the land untill he be 
ſatisfied of the whole. All 
which is worthy of obſerva- 
tion. 


Et en tiel caſe le 
feoffor avera la terre 
for/que en manner come 


un diſtreſſe tanque il ſoit 
ſatisfie de la rent, &c. 
By this it appeareth that the 
tcottor by his re-entry gain- 
eth no eſtate of freehold (2), 


but an intereſt by the agree- 
ment of the parties to take the 


profits in nature of a diſtreſſe. And therefore it a man maketh a leaſe for life with a re- 
ſervation of a rent and ſuch a condition, if he enter for the condition broken and take the pro- 
fits of the land guorſyre, He. he (hall not have an action of debt for the rent arere, for that the 
freehold of the le ſſec doth continue, and theretore the booke [e] that ſeemeth to the contrary [] 2. E. g. fo. 7. 
is falle printed, and the true caſe was of a leaſe tor yeares, as it appeareth afterwards in the 


ſame page of the leaſe, 


But herein alſo a diverſity worthy the obſervation is implyed, 2g. If a man make a leaſe 
for yeares reſerving a rent with a condition that if the rent be behind, that the leſſor ſhall re- 
enter and take the profits untill thereof he be fatizfied, there the profits ſhall be accounted as 
parcell of the ſatisfaction, and during the time that he ſo taketh the profits he ſhall not have 


an action of debt for the rent for the ſatisfaction whereof he taketh the profits. 


But if the 


condition be that he ſhall take the profits untill the feoſſor be ſarisficd or paid of the rent, 
without faying (thereot) or to the like effect, there the profits ſhall be accounted no part of the 
ſatisfaction but to halten the lefſee to pay it, and as Littleton here faith, that untill he be 
ſatisficd he ſhall take the profits in the meanc time to his owae ule (3). | 


JTEM divers pa- 

rolx (enter ||| auters} 
y font, queux per ver- 
tue de eux memes font 
eftates ſur condition, 
un oft le pardl NN 
ſub conditione: - 
come A. enfeofſa B. 


de added in L. and M. and Roh. 
I! rome=—coment in L. and M. and Koh. 


Rl. and Kot. 
added iu L. and M. and Roh. 


Sect. 328. 


ALSO divers words 

(amongſt others) 
there be which by 
vertue of themſelves 
make eſtates upon 
condition, one is the 


word (/ub condic. I as if 


A. inteoffe B. of cer- 


+ queadded in L. and 


E RE in this and the 

next two ſcctions Lrittle- 
ton doth put tour examples of 
words that make conditions 
in deed, and firit % condi- 
tone. This is the moſt ex- 
preſſe and proper condi- 
tion in deed, and therefore 
our author beginneth with 
it. 


Talem redditum, Ge. 


This. 


M. and Roh. 


Tt «a fon uſe demeſne not in L. and M. or Rob. 


$6 /ub conditione=de condicion in L. and M. and Roh. 


109.) 


(Sid. 22g. 262.344. low. 324. b.) 


30. E. g. 5. Vid. emblable. 

27. HI. 8. 4. 43. F. 3. 21. 31. Aſſ. 
Pl. 26. 

Vid. le ſtatute de Merton ca. 6. 
and obſerve theſe words, quod 
inde percipere poſſint duplicem 
valorem, &c. 

Ft c. 9. without this word (inde) 
(See Ant. 82. b.) 


(Dyer 138 b.) 

© Sub conditione. 
[c] Marie Dyer 138. 27. H. 8. 
15. 13. II. 4. entr. Cong. 57+ 29- 
AT. 5. 33. Af. 11. 46. All. 1g. 
Bratton ubi ſupra. Fleta lib. 4- 
Ca. 9. Brit. cap. 36. & ubi ſupra 


+ Re-entrer==entre in L. and M. and Roh. 
6 avera la terremcee aver in L. and Nl. and Roh. 
tt gue not in L. and NI. or Roh, 


** gue added in L. and 
10 44 


(1) But there muſt be a previous actua demand, in the ſame manner as where the condition is general. Hob. 82. 133. Hobart 
es of opinion, that the feoftor, to entitle himilelt tocnter by way of penalty, ſhould demand the rent not only on the day when 
it became due, bot on the day after. Hob. 208. 

(2) This is ſo, tho' the condition be that the feoTor, his heirs and affigns, may enter; and his intereſt goes to his executor. But 
be may maintain an ejectment. 1. S117, 112, 1. Sid. 344. 345. T. Raym. 135. 159. 2 

(3) Care muſt be taken with tetpect to conditions, or powers of entry, to diſtinguiſh between, I. a general condition that the 


lefivr ſhall re-enter; II. a ipeciai condition that he may enter and hold until payment or ſatistatlion; and III. a power of entry, 
limited by way of ute. aft, A geucral condition tt:at the leffor ſhall re-enter is the ſubjeſt of the toregoing ſection; 2d, a ſpecial 
condition that he may enter, is the ſubject of the preſent ſection. The diſtinction when the profits taken by the leſſor after entry 
are, and when they are not, to be in ſatisfaction of rhe rent, is not admitted in equity, for the courts of equity will always make 
the leflor acconnt to the leſſte tor the profits of the eſtate during the time of his being in poſſeſſion of it, and decree him after 
he is ſati#Hicd the rent in arrear, and the coſts, charges, and expences attending his entry and detention of the lands, to give up 
the poſſe on to the flee, and deliver and pay him the ſurplus of the profits of the eſtate and the money ariſing thereby. 
3d, A power of entry limited by way of ute. This takes its effect from the Statute of Uſes; as if A. by feoffment, leaſe and 
releaſe, fine, or common recovery, conveys an eſtate to B. and his hei-s, to the uſe, intent, and purpoſe, that B. may rece ve, out 
of the lands ſo conveyed, a certain annual ſum; ard to this further intent and purpoſe, that if ſuch annual ſum, or any part of 
it, be unpud by a certaig time, it ſhall be lawiul for B. and his afſizns to enter upon; and hold poſitfſion of, the land, and receive 
the rents and profits of it, until the arrears are ſaticfhed : here, as ſoon az the rent is in arrear, an uſe which is ſerved out of the 
original ſeiſin of the teoffee, reivalee, conulor, or recoverer, ſprings up and veſts in the perſon to whom the power is given. 
This ute is immediately rrenoterred into poſſetlion by the ſtatute. He has conſequently a right to take and keep that poſſeſſion 
till the purpoſe tor which it is executed is fatisfied, and then the uſe determines. By virtue of this eſtate he may make a leaſe 
for ve-is to try his title in cjzEtment, endet to obtain the poſſeſſion of the lands, if it be with - held from him, or to reſtore it, if it 
be diſtur bed or diveſted ; and it he afſigns the annual ſum, this right of entry, and perception of the rents and profits of the lauds 
charged with the payment of it, paſſes with it to the affignee. But a diſtinftion muſt be made between this caſe and that of a 


grant of a rent to be ifſurng out of certain lands, with a proviſo, declaration, or covenant, that if the rent be in arrear, the 
grantee may enter, &c. Here there is no ſeifin in any perſon, out of which an uſe can ariſe to the grantee on non-payment of 
the rent; andtheretorc poſſeſſion is not in him till he makes an actual entry. But an intereſt veſts in him when the rent becomes 
in arrear, and be may reduce it into poſſeifion by ejectment. See Haverhill v. Hare, Cro. Jac. 320. 2. Roll. Rep. 12. Popb. 126. 
247+ 3- Buiſtr. 250. Jem mctt- v. Cowley. Sid. 423. 262+ 344- n 35. 158. Saund. 113. 

* 


Of Eſtates 


de certaine terre, haben- 
dum & tencndum eidem 
B. & hwredibus ſuis, ſub“* 
conditione, quòd idem B. 
& baredes ſui ſolvant 
leu ſolvi faciant præfat' 
A. & ha redibus ſuis an- 
nuatim talem redditum, 
&c. En ceft cafe fans af- 
cun fluis dire te feoffee 


ud eftate fur condition, 


Sect. 329. 


Lib. 3. 


vid. fc. 33. 


Cap. 5 
ap- 5 
This (Sc.) implicth 
uny other rent or ſum 
in groſle, or any colla- 
terall condition what- 
ſocver, either to be 
xrformed by the teot- 
le, (whercot our au— 
thor here putteth his 
caſe) or by the frot- 
jor, and extendeth to 
all kinds of cond!:. 
tions in deed, betore 
ſpecificd, 


Proviſo. Vid. ſet. 220. Dicr. 
23 II. 3. fol. 13. 27. H. 8. fol. 
14 1. 13. H. 4. Entre Cong. 57. 
Se.gmor Cromwell's caſe, hb. 2. 
10. 71. 72. at lerge. 33. H. 8. tit. 
condition. Br. lib. 8. 89 Frances 
Chic 


PRov!/7 jemper, 2 
B. ſolvat, Ec. 

Our author putteth his 

caſe where a prom" commeth 

alone. And ſo it is if a man 


Sect. 329, 330. 


taine land, to have and to 
hold to the ſaid B. & his 
heires, upon condition 
that the ſaid B. and his 
heires do pay or cauſe to 
be paid to the aforeſaid 
A. & his heires, yearely 
ſuch a rent, &c. In this 
caſe without any more 
ſaying the feoffee hath 
an eſtate upon condition, 


AVXY f ls + ALSO if the words 
parols fueront 
tielx, Provito temper, videdalwaies that the 


were ſuch, pro- 


by indenture letteth lands 
for yearcs, provided alwaes, 
and it is covenanted «nd 
agreed between the aid 
parties, that the leſlec ſhould 
not alien, and it was adjudg- 
ed that this was a condition 


quod prædict' B. fol- aforeſaid B. do pay or 
vat, ſeu ſolvi faciat cauſe to be paid tothe 
præfato A. talem red- aforeſaid A. ſuch a 
ditum, &c. cx fue rent, &c. or theſe, fo 
ron? tielx, Ita quod that the ſaid B. do pay 
prædict' B. ſolvat ſeu or cauſe to be paid to 


by torce of the proviſo, and a 
covenant by force of the 
other words (1). 

This word proviſo ſhall be 
allo taken as a limitation or 
aualification, as hereafter in 
his proper place ſhall be ſaid, 
And ſometime it hal amount 
to a covenant, All which do 
appeare by the authorities in 
the margent. * 

For the (Cr.) in this fec- 
tion explanation is made in 
the ſection next before. 


Ou fucront tiels, 


Ita quod. This is the third condition in deed, whercof our author maketh mention, 


tolvi faciat prafato the ſaid A. ſuch arent, 
A. talem redditum, &c. in theſe caſes 
CC. en ceux caſes farms without more ſaying, 
pluis dire, le feojfee the feoffee hath but 
$ 2 ad eflate forjque an eſtate upon condi- 
ſur condition ; int tion; ſo as if he doth 
gue gil ne performaſt not performethecon- 
le condition, le jesffor dition, the feoffor and 
et ſes heires poyent his heires may enter, 
entrer, Ec. &Cc. 


( Rep. 70. b.) 


{*) 25.11. 8. 15. &c. 
Ita quod, 
Fleta lib. 4- ©. 9. 
Bracton ub! ſupra. 
Britton ubi ſupra. 


(Dyer 1g. b.) 


Sect. 330. 
[ TE M onters pa- 


rols font en un 


(Ant. 146. b.) 
6. K. 2. Entrie Cong. 65. 8. E. 2. 
All. 320. adjudged. 

Quod i contingat. 


UOD i contingat, 
Se. 
This is the fourth condi— 


A LS O there bee 


other words in 


V J att ellæ ca- a deede auſe 
1 ch. 37. Fus. . 5 _ tion in deed ſet downe by our Ja 7 . deede which cauſe 
S, et Hands th COM, Banco. author. ſont l's FORemMmonts the tenements to be 


D'entrer, Se. Heore- 


by it is cvivent, that 


* 


eftre cauditianals. Si- 


. conditionall: As if 
come fur fiel feof= 


upon ſuch feoffment 
ment 
e added in L. and „I. and Roh. 


(1) Ace. 1. Roll. Abr. 410. L. 30. tho' it ſtands indificrent whether it be the ſpeaking of the grantor or erantee ; for in that 
Cale it {hall be rel. rre & to the grantor, as no condmion can be refers va or made, but on tue part of thc donor, leſſor, or feofTor. 
Dyer 6. And it is immiutertal in what part of the goed the woid provilo ſtance, and tho" there be covenants before or aſter. 
2. Rep. 50-71. . Roll. Abr. 407. Dyer, 311, But when it docs any introduce a new laufe, ane only terves to qualify or reſtrain 
the generality of a former clanle, it is not a condition. Novie 307» -07,——We mould carefully diltinguith between a condition, 
a remainder, aud a conditional limitation. We have fcen that a condition defeats the whole eſtate ; that none but the heir can 
take advantage, or enter for the breach of it 3 and that When he enters he 15 in as of bis old eſtate. Such is the caſe put by 
Lictletcn of a feoffinent in fee, refſervivg 2 yearly rent, with a cohdition that if the rent be behind, it all be lawſul for the tcottor 
and his heirs to enter, A remainder is defined by lord Coke, ant. 3.43-to be © a remnant of an citate in lands or tenements, ex- 
* pectant on a particular eſtate, created together with the lame, at the lame time ;“ ſo that it waits for, and only takes effect 
in, poſſeſſion, on the natural expiration or determination of the firlt eftate : as if a man limits an «ſtate to A. for life, and after bis 
dccenſe to be in fee, this is a remainder : it docs not &: frat, but it expects the natural end and expiration of the firſt eſtite 
limited to A. for his life; and when that event happens, not the heir, but a ſtranger has the advantage of it. A conditional 
linitation partakes of the nature both of a condition and a remainder. It is to be obterved, that it was underſtood by the old 
lawyers, that whenever either the whole fee, or a particular eſtate, as an eftate for life, or in tail, was firſt limited, no con- 
dition or other quality could be annex 4 to this prior eltate to deſcat it, and pals the citare to a ſtranger; for, as a remainder, it 
was void, being in ahridgement or Ucfealance of the eſtate livit limited; and as a condition, it was void, as no one but the donor 
01 the heirs cou'd take advantage of a condition broken, and rhe ent: y ot the donor or his heirs unavoidably defegted the livery 
upon which the remainder de pended. On theſe principles, it was impoliible, by the old law, to limit, by deed, if not by will, 
an cltate to a ſtrauger upon any event wich went to abridge or determine an cltate pre v.outly limited. But the expediency and 
utility of ſuch limitations, alliſted by the revolution effected in dur law by the ſtatute 0: Ules, vt length forced them into uſe, in 
ſpite of the maxim of, that a ſtranger cannot take advantage of a conchtion. 1 het lmitations are now become frequent, 
and their mixed nature has given them the appellation ot conditional limitations they to far partake of the nature of conditions 
as they abridce or defeat the eſtates previouſly limited; and they are to far lunitations, as upon the continge ney taking , 
the clinte paſſes to a ſtranger, Such is the imitation to A. for lite, in tail, or in tec, provided that when C. returns — 


+ parnig=cond!; PET in & and M. Aud Roh. 4 r = in L and M, 


place, 


f 1 : | | from Rome 
it ſhall from tho nc forth remain tothe ule of B. in fer- Ot late, however, 1t has vern fiequently argued, that the-difference tes 
tween a remainder, and what is gencrally underſtood by a conditional limitation, is merely verbal, See Lucas's REP. 423. ud 
Mr. Douglas's note to page 727. of his Reports, -In ;dditionto what has been mentioned in the cone uding note on 202 


A * * 2 t b. reſpecting 
the principle, that when a feoffor enters tor a condition broken he is iu as of his formereltate ; it m y be obterved, that when a 


gainſt letting 
in 


teuant for life jcius with a remainger man iu ſuſtering a Common recovery, it is ſometimes practiſed as a precaution a 


Lib. 3. 


ment un rent eft re- 
ſerve al feojſor, &c. 
et puis ſoit mitte, en 
le fait * ceft parol, 
Quod ſi contingat red- 
ditum prædictumàre- 
tro fore in parte vel 
in toto +, quod tunc 
bene licebit a /e feoffor 
et a ſes beires d entrer, 


upon Condition. 


a rent be reſerved to 
the teoffor, &c. and 
afterward this word 
is put into the deed, 
that if it happen the 
aforeſaid rent to be 
behind in part or in 
all, that then it ſhall be 
lawful for the feoffor 


& his heires to enter, 


Sect. 330. 


ſome words of themſelves do 
make a condition, and ſome 
other (whereof our authour 
here and in the next ſection ® 
putteth an example) do not of 
themſelves make a condition 
without a concluſion and 
claute of re-entric : and ma- 


nie times /) makes a con- 


dition, and ſometimes a limi- 
tation, as hereatter ſhall be 
ſaid in this chapter, 

Incſſe poteſt donationi mo- 


dus, conditio, five cauſa. * Sci - 


2 N * RET + to qued (ut) modus e ) 
Ec. Ceo eff un fait ſun &c. this is a deed % 8 1 C. 
condition. upon condition. Conditio is explained before, 
Modus is at this day properly taken for a modification, limitation, or qualification, for the 
which alſo the law hath appointed apt words; and becauſe Littleton ſpeaketh of this alſo in 
the end of this chapter, I will reſerve this matter to his proper place, where the reader ſhall 
perceive excellent matter of learning touching this point. 3 . 

Carſi, the cauſe or conſideration of the grant. And herein there is a diverſitie betwcene a 
gitt ot lands, and a gitt of an annuitie or ſuch like. For example, it a man grant an annuitie 
pro nud acre terre, in this cale this word pro ſheweth the caute ot the grant, and theretore 
amounteth to a condition; tor if the acre of land be evicted by an elder title, the annuitie 
mall ceaſe, for ce/Tunte cara ceſſat crtus. a ; 

An ſo it an annuitie be granted pro decirmis, Sc. if the grantee be unjuſtly diſturbed of the 
tith-s the annuitie ceaſeth, And ſo it is if an annuitie be granted pro confilio, and the grantee 
refuſe to give counſell, the aunuitie ceaſeth. So if an annuitie be granted gd praſtaret 
confil/un, this makes the grant conditionall, : 

But it A pro conjilio inenjo, Se. make a feoffement, or a leaſe for life, of an acre, or pro 
md aer terre, Sd. albeit he denieth counſell, or that the acre be evicted, yet A. ſhall not re- 
enter, for in this caſe there gught to be legall words of condition or qualification, for the 
cauſe or conlideration ſhall not avoyd the ſtate of the tcottee ; and the realon of this diverſitie 
is, for that the fate of the land is executed, and the annuitie executorie. 8 : 

And yet ſometime in caſe of lands or tenements (cara) ſhall make a condition, As if a 
woman give lands to a man and his heires, cauſa matrimonit rlocuti, in this caſe it ſhee either 
marrie the man, or the man retule to marrie her, ſhe hall have the land againe to her and 
to her heires. (e] But ofthe other fide, it a man give land to a woman and to her heires, cauſa 
matrimonii previocu't, though he marrie her, or the woman retuſe, he ſhall not have the lands 
againe, for it ſands not with the modeſtie ot women in this kind, to alke adviſe ot learned 
chunſell, as the man may and o1ght : * and the rather for that in the cafe of the woman thee 
may averre the cauſe, (tor the reafon atorefaid) although it be not contained in the deed, yea 
thowrh the fcoilement be made without deed, 

It a man maketh a leoſtement in fee, ad faciendum, or faciendo, or ed intentione, or ad efſec- 
tr, or ad propeſitum, that the feoftee ſhall doe or not do ſuch an act, none of theſe words 
make the ttare in the land conditionall, tor in judgement of law they are no words of condi- 
tion: und fo was it reſolved, II. 18. Eliz. in Com. Banco, in the caſe of a common perlon ; 
but in the cafe of the king the ſaid or the like words doc create a condition, aud fo it is in the 
cafe of a will of a common perion, which caſe I my ſelſe heard and obſerved, . 

But for the avo;Gimy ot a leaſe for yeares, ſuch preciſe words of condition are not fo ſtrict- 
lv required as in cafe of trechold and inheritance, [/] For if a man by deed make a leaſe 
of a manor for veares, in which there is a clauſe (and the faid leflee ſhall continually dwell 
vron the capitali metluage of the ſaid manor, upon paine of forteiture of the ſaid terme) 
theſe words amount to a condition. 

And ſo it is it ſuch a clauſe be in ſuch a leaſe, 2424 non licebit, to the leſſee, dure, wendere, 
wel concedere fatum, & ſub pena forisfattura, this amounts to make the leaſe tor yeares 
detentible, and fo was it adjudged in the court of common pleas [g] in queene Elizabeth's 
time ; and the reaſon of the court was, that a leaſe tor yeares was but a contract, which may 
begin y word, and by ward may be diſſolved. 

Sect, 


® ceft pure not in L. and M. nor in Roh. 
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* Vid. Sect. 331. 


9. H. 6. 7. 81 

Flet, li. 4. ca. 9. Bract. lib. 4. fo, 
213. b. 

(5- Rep. 9.) 


* 4- Mar, Dyer 138. b, 


Bract. ubi ſupra. 


Pro, 24. E. 2. . 

(Hob. 41. 42. 10. . Plo. 
141. a. 7. Rep. g. b. 10. 28. b. 
Ant. 144. 3. 9. Rep. 30. a. Poſt. 
237. 3.) 

9. E. 4. 20. 22. E. g. Annu. 30. 
14. E. 4. 4. 15. E. 4. 2. b. 8. H. 
6. 23. 5. E. 2. fit. an. 44. 41. E. 
3. 19. 32. E. 1. Avowrie. 242. 
21. E. 4. 49. 22. E. 4. 28. 35. 
H. 6. 2. 10. E. 3. 44. 5. E. a. 
9. E. 4. 20. 13. E. 4. 3. 


Flet. li. 5. ca. 31. 34. Aff. 1. 
40. All. 13. 


ſe] 5-E. 2. cui in vita 34. tits 
Condition Br. 5. II. 4. 1. 


* 12. E. 1. 1. feoffements & ſaits 
114. F. N. B. 205. L. vid. ſect. 
365. Ad facicud' ca intentione 
&c. Dyer 138. 7. II. 4. 22. 31. 
H. 8. tit. co ditton 19. Br. Pl, 
Com. 142. 38. II. 6. 53. 36. 37. 
Doct. & Stud. li. 2. ca. 34. 27. 
II. 8. 18. a. 32. E. 3. Breve. 291. 
(1. Koll. Abr. 407. 408. 409. 410, 
Moore 37. 2. Leo. g. 3. Rep. 64. 
a. 10. Rep. 42. a.) 


[f] 7- E. 6. Dier. 79. 28. H. 8. 
Dicer. 27. 4. Sub pana ſorislac- 
turæ. 


Quod non licebit.' 3. E. 6. Dy. 
65. 66. 4. Mar. 138. 

[Z] Hil. 40. Eli Rot. 1610. in- 
ter Browne aud Aver. Vid. PL 
Com. 242. Br. aud Beftone's Cie. 


+ c. added in L. and M. and in Roh. 


in the incumbrances of the ce mainder man, to annex a condition to the eſtate of the hargaince or releaſee, who is made 
teant to the preecipe, on the non-performance of which his eſtate is to become void. For it A. be tenant for 
lit, with remainder in tal ta B. and B. executes leaſes, conſeſſes judgments, or otherwiſe incumbers tis eſtates; and 
attcrwords A. and B. join in ſuffering a common recovery, all the incumbrances of B. are immediately let in upon the fee 
ymed by the recovery ; and that fee, and every eſtate derived out of it, are ſubject to them. To avoid which, A. the tenant 
tor fe, by teaſe and releaſe, or by bargain and fale enrolled, conveys the eſtate to the intended tenant to the precipe, to hold 
tw em and his affigns during the joint lives of him and the grantor or bargainor 3 with a declaration, that ſuch grant and re- 
lente, or bargain and ſale, is made to enable the grantee or bargainee to be tenant of the ſrechold in the propoſed recovery 
ard a declaration of the uſes to which it is intended the recovery ſhall enure. Then a proviſo is inſerted, that it the bar- 
gaince or releaſce do not, within fix months, pay the tenant for life 100, oↄol. or ſome other very large ſum of money, the 
bargain »nd (ale, or grant and releaſe, ſhall be void; and that it ſhall be Jawful for the bargainor or gravtor ro enter as in his 
former eſtate. The money is not paid at the day appointed; and thereupon the bargain and fale, or Pay and releaſe, is 
void, and the bargainor or grantor. becomes ſciſed of his ancient life-eſtate, But though the bargain and fate becomes void, 
vet, as at the time of ſuing the original writ and the przcipe the bargainee or releaſee was tenant of the frechold, the lub- 
ie quent cefſ-r or determination of his eſtite does not impeach the recovery. For if the perſon againſt whom the prev pe is 
brought, be at the time when the precipe is ſurd, or at any time before judgment, aftu4l tenant of the freehold, it is imma» 
terial what becomes of it afterwards. This doftrine has been carried ſo fur, that where a tenant to the freehold was made by 
a fine, and the fine has been reverſed, yet the recovery wis held good. (See Lloyd V- Ev-lyn. 1 Salk. 563 and fee 1. Shower s 
K-. 347. Hob. 262. Noy 126. 1. Mod. 218.) The recovery therefore in this caſe is good 3 the freehold upon which it was 
tufercd is determined 3 aud the bargainor or grantor comes in of his original eſtate, and of courſe avoids all the leaſes, judg- 
nents, and other incumbrances of the tenant in tail. The reaſon why the conveyance is made to the bargainee or Fe leaſce du- 
ring the joint lives of him and the grantor or bargainor, is to preſerve his powers by leaving the reverivn in him. — For ſup- 
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Cap. 5. 


Of Eſtates 


Sect. 331, 


Sect. 331. 


M ES il eft diverſity peren- 
ter ceſt parol (ſi contin- 
gat, &c. ) et les parols procheine 
avantdits. Car ceux purolx (ſi 
contingat, &c. ) ne valent riens a 
tiel condition, ſinon que il ad 
ceux parolx ſubſequents, que bien 
irſt al feoffor et a fes Heires d en- 
trer, Sc. Mes en les caſes avant- 
dits, il ne beſoigne per la ley de 
mitter tiel clauſe,({cilicet) que le 
feofjor et ſes beyres poyent en- 
trer, &c. pur ceo que ils poyent 
faire ceo per force des parols a- 
vantaits, pur ceo que ils unpreig- 
nont * a eux meſmes en ley un 
condition, ſcilicet, gue le ſeoffor 
et ſes heires poyent entrer, &c. 
Uncore il eft communement uſe 
en touts tiels caſes avantdits de 
mitter + les clauſis en les faits, 
tcilicet, file rent ſoit aderere,&c. 
que bien lirroit a le feoffor et a 
ſes heires d'entrer,&c. Et ces eſſ 
bien fait, a cel intent, pur decla- 
rer et expreſſer a les lays gents, 
gue ne font appriſes I en la lex, 
ll de le manner et le condition de 
le feoffement, &c. Stcome home 
feifiede terre, & laſſa mejme la ter- 
re a un auter per fait indent pur 
terme des ans, rendant a luy cer- 
tain rent, il eft uſe ae mitter en le 
fait, gue ji le rent ſoit arere of 
Jour de payment, ou per un ſe- 
matgne ou per un mois, Sc. gue 
aagngue bien lirroit al leffor a 
diftreyner&c. & uncore le leſſor 
foit deftreiner de common droit 
per le rent arere, Ec. roment gre 
tiels parols ne ungue fueront mifes 
en le tic, Se. 


ſeilicet, 


UT there is a diverſitie between 

this word // contingat, Sc. and 
the words next aforetaid, &c. for 
theſe words, / contingat, &c. are 
nought worth to ſuch a condition, 
unleſſe it hath theſe words follow- 
ing, That it ſhall be lawfull for the 
feoffor and his heires to enter, &c. 
But in the caſes aforeſaid, it is not 
neceſlaric by the law to put ſuch 
clauſe, ſcilice?, that the feoffor and 
his heires may enter, &c. becauſe 
they may doe this by force of the 
words aforeſaid, for that they con- 
taine in themſelves a condition, 
that the feoffor and his 
heires may enter, &c. Yet it is com- 
monly uſed in all ſuch caſes afore- 
ſaid, to put the clauſes in the 
deeds, /cilicet, if the rent be be- 
hind, &c. that it ſhall be lawfull to 
the ſeoffor and his heires to enter, 
&c. And this is well done, tor this 
intent, to declare and expreſie to 
the common people, who are 
not learned in- the law, of the 
manner and condition of the 
feoffement, &c. As if a man 
ſciſed of land letteth the ſame 
land to another by deede in- 
dented for terme of yeares, ren- 
dering to him a certaine rent, it 
is ated to be put into the deed, 
that if the rent be behind at the 
day of payment, or by the ſpace of 
a weeke or a moneth, &c. that then 
it hall be lawfull to the leſſor 
to dittreine, &c. yet the lefior 
may diſtreyne of common right 
for the rent behind, &c. though 
ſuch words were not put into the 
deed, SC, 


1ls 
„en in IL. and MI. and Roh. + e tie!s in L. and M. and Roh. en la — de in L. and XI. de la in Roh. 
de la manner - matcre in IL. and NI. and Roh. v came de fr anktenemeiut Added in L. and M. and Rub, = os 


added in L. and M. and Roh. 


poſing A. to be tenant for life, with the uſual powers of leaſing, jointuring, and charging; remainder to truſtees to preſerve 
contingent iemainders z remainder to A.'s liſt and other fons in til male; remainder to his daugiiters as tenants in commen 
in tail, with crofs remainders in tail between them if more than one, with remainders over; A. and tis daughters may ſuft-r 
a common recovery; and it will be good againſt A. and his daughters, and their :Nues in tail, and the remainders over. But 
the eſtates tail of the fons being prior to the eſtates of the daughter?, and being ſupported by the eſtate of the truſtces ſor 
prelerving contingent remainders, are not, whether veſted or contingent, at the time ot the recovery affected by it. — But if 
A. granted his whole life eſtate to the tenant to the priecipe, it might be apprehended, that the powers relating to his eſtate, 
whether appe ndant or in geoſs, would be extinguiſh d thereby (See Edwards v. Slater and Haridrefs, 410. King v. VIelling- 
1: Ventris 226.), and a limitation or grant of new powers would be void againſt the ſons and the keirs male of their bodies. 
To prevent this queſtion being made, A. the tenant for life, conveys an eſtate to the intended tenant to the precipe, only du— 
ring his (the tenant) and the grantor or bargainor's joint lives. "This continues the old reverſion in the grantor or bargainor, 
and prelerves the powers relating to his original eſtate. — 1t is cuſtomary in thele caſes to declare, that the recovery ſhall enure 
in the firſt place for corroborating, ſtrengthening, and contirming the eſtate for life of the grantor or bargainor, and all other 
eftates precedent to the eitate in tail meant te be deltioyed, and ail powers aud privileges zune xsd to (ſuch eſtate for life, 


and other precedent cltates. — The mode of ſuffcring recoveries on a conditional cſtate vt freetuld, was in ute fo early as the 
end Of the laſt ccutury, 


Lib. 3. 


every rent fervice. 
which is incident of common right. 


upon Condition. 


Its ne beſoigne per la ley de mitter tiel clauſe, Ec. 
caulä tollende taferuntur, communem legem non ledunt. Er expreſſiv corum qu tacie 
iuſunt, nihil opc ratur. 

Per un moys, &c. 
be behind by the ſpace of a weeke of a moneth, that the leflor may diſtalne, yet he may 
diitrainc within the weeke or meneth, becaute a diltretle is incident of common right © 


SEct; 331. 


Q dubitationis 


Here albeit the clauſe of diſtreſſe bee added, that if the rent 


And the words be iu the altirmative, and theretore cannot refiraine that 


The other (c.) in this ſection upon that which hath beene ſuid are evident. 


Sect. 3 32. 


IT EM. 2 Mm feofiment fort att 

+ ſur trel condition, qu ſi le 
feoffor paya al feoffee a certaine 
four, &c. 40 li. d argent, que a- 
donque le fegſſor poit reentrer, &c. 
en ceo Cas le feaffee eſt aþpell te- 


FTEM, ifa feoffment be made upon 


uch condition, that if the feoffor 
pay to the ſeoſfee at a certain day, 
&c, 40 pounds of money, that 
then the feoffor may reenter, &c. 
in this caſe the feoffee is called 
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tenant in morgage, which is as 
much to ſay in French as mort- 
gage, and in Latine moriunm 


nant en morgage, que oft autant 
a dire en Francais c:me mort- 
gage, & en Latin, mortuum va- 


* 
42 


dium. Et il ſemble gue le carſo diu (1.) And it feemeth that the 
pur que il ejt appelle mor!gage, cars. why 1t is called mortgage 


is, for that it is doubtiul whether 
the feoffor will pay at the day li- 
mated {uch ſumme or not: and it he 
doth not pay, then the land which 
is put in pledge upon condition 
tor the payment of the money, is 
taken from him for ever, and fo 
dead to him upon condition, &c. 
And it he doth pay the money, 
then the pledge is dead as to the 
tenant, &Cc. 


eft, fur ceo que il (H en awe- 
rouſt ſi le feoffor + voyt payer al 
Jour limitte tiel ſumme ou non : 
& vil ne paya pas, dongue te terre 
que il mitter en gage ſur condition 
de payment de le money, eſt ale 
de luy à touts jours, & ifjint 
mort || a luy ſur condition, Sc. Et 
Si paya le money, dongues ff le 
gage mort quant ale tenant, Ec. 


Fc] Glonvil, U. 16, cap. 68. & 


Mort age is derived [+] of two French worts, n. mort, that is mortzzm, and Ne 
110. 13, (. 0. 7 


that is a. iuανε or pigrus, And it is called in Latine ortuamn cal um, or mo gagiume Now 
it is called here mortgage, or Nmort unn ealiun, both tor the reaſon here CRz370 tied by Lite 
tleton, as allo to diltiug vih it from that Which is called mrhvam mod lum I i autim dis 
Ciltr AW um, quia nunyguan moritur Au parte q 408 6x ſuis proventibus acrguiraltur. As it a 
Man borrow a hundred pounds of another, and maketh an citate of lands unto him, untill he 
hath reecived the laid fumme of the iffucs and the profiis of the land, fo us in this cafe net- 
ther money dor land Givth, or is loft, (whereof Littleton hath ſpoken [] before in this [4] Vid. Scd. 327. 
chapter) and therefore it is Called airy padinne 


Se, 333. 
naſemm added in Roh. but not in L. and M. + a a un me added in Roh. but nat in I.. and M. 31 
b, in L. and M. and Roh. ll a lay fur condition, Cc. Iii puya le money dot oft le gage ide, not in L. and XI. 


nor Rob. 


(1) Few parts of the law lead to the diſenfion of more extenfive or vf-ful carting than the law of mortgages. The n2ture 
of theſe notes neither requires nor admits mote than {ome few general obfer vations rpon the arigin of mortg iges what cons 
ſtitutes a mortgage ; — the difkerert eſtates of the mortgagor and mortgagee, and the nature of an equity of redemption. 
As to the origin of mortzages ;—from what is faid of them in this chapter, it appexrs, that they were introduced leſs upon the 
model of the Roman p:gz 5, or HH,, than upon the common law doftrine of conditions. As to what conſtitutes a 
mortgage : no particular words, or form of conveyance, are neceſſiry for this purpoſe. It may be laid down as a general 
rule, and ſuhject to very few exceptions, that wherever a cunvey.nce or aflignment of an cſtate, 15 originally intended 
as a ſecurity for money, whether this imention appears from the deed infcif, or by any other inftrument, it is always 
confidered in equity as a mortgage, and redeemable ;z even though there is an expreſs agreement of the parties, that 
it ſha!l not be redeemable, or that the right of redemption ſhall be confined to a particular time, or to a particular defeription 
of perſons. Sce Newcomb *. Bonham, 1. Vern. 7. 214+ 2+ Ca. in Chan. 88. 19, Howard v. Harris, 1. Vern, 33. 129. 
2 Ca. in Cbanc. 147. Talbot v. Braddyl, 1. Vern. 183.394. Barrel v. Sabine, 1. Vern. 269. Manlove v. Bell, 2. Vern. 84. 
Jennings v. Ward, ibid. 520. Price v. Perrie, 2. Freeman 258. Francklyn v. Fern, Barnard. Cha. 30. Clinch ev. Wetherby, Cal. 
temp. Finch, 376- Cooke v. Cooke, 2. Atk. 67- Mellor v. Lees, 2. Atk.494. Cottrell v. Purchate, Caf. temp. Lalor, Gt. 
As to the nature of the eſtates of the mertgagor and mortgagee, it was not, till lately, accurately ſettled. It was formerly 
comended, that the morty-gor, after ſorſeiture of the condition, had but a mere right to reduce the eſtate back to his own 
poſſetlion, hy payment of the money. It is now eſt iblithed, that the mortgagor has an actual eſtate in equity, which may 
be deviſed, granted, and entailed ; that the entails of it may be harr-d by fi-e and recovery; but that he oaly holds the p [- 
ſeſſion of the land, and re: eives the rents of it, by the will or permitfion of the mortgagee, Who may by ec): Ament, without 
giving any notice, recover againlt him or his tenant. In this reſpect the eſtate of a mortgagee is inferior to that of a tenant at 
will. In equity, the mortgagee is conſidered as holding the lands only as a pledge or ſecurity for payment of his money. Hence 
a mortgage in fee is conſidered only as perionsl eſtate in equity, though the legal eſtate veſts m the heir im point of law 
Hence alto a mortgagee, though in poſſeflion, will, in caſe of 4 bving vacaut, be compelled in equit7 to prelent the nomi- 
n- e of the mortgagor to 1t,—:cven though nothing but the advowſor is mortgaged to him. On the ſame price there 15 4 


pofſ io fratris 3 and tenantey by the curteſy, of an equity of redemption. Caſboruc v. Scarfe, 1. Alk. bog. Keeche v. > oy 
| SN | . 


Lib. 3. Cap. 5. 


Sec. 


ITEM. ficome home poit faire 


feoffment en fee en mort- 


Of Eſtates 


Sect. 333, 334. 


333. 


LS O, as a man may make a 
feoffment in fee in morgage, 
ſo a man may make a gift in tayle 


27 II. 8. 19 b. 


Lib. 8. fol. gi. Frances“ caſe. 


(1. Rull. 426.) 


(Poſt. 219. b.) 


gage, * iſſint home poit faire done 
en taile en mortgage, & un leas 
pur terme de wie, ou pur terme 
des ans en mortgage. + Et touts 
tiels tenants ſont appels te- 


nants 


&c. 


en mortgage, ſolanque ing 
les eflates que ils ont en la terre, 


morgage. 


in morgage, and a leaſe for terme 
of life, or for terme of ycares in 


And all ſuch tenants are 


called tenants in mortgage, accord- 
to the eſtates which they 
have in the land, &c. 


This ſection upon that which hath beene ſaid needeth no further explication. 


UE le fraſfor pa- 
tcra a til jour, 


” 

Sc. Albeit conditions 
bee not favoured, yet they 
are not alwayes taken lite- 
rally, but in this caſe the 
law enableth the heire that 
was not named to pertorme 
the condition for foure cau- 
ſes. (1) 

Firſt, Becauſe there is a 
day limited, ſo as the heire 
commeth within the time 
limited by the condition, ſor 
otherwiſe he could not doe 
it, as ſhall be ſaid hercatter 
in this chapter. 

Secondly, For that the 
condition deſcends unto the 
heire, and therefore the law 
that giveth him an intereſt 
in the condition, giveth him 
an abilitie to perlorme it. 

Thirdly, For that the ſeof- 
fee doth receive no dammage 
or prejudice therby (all thele 
reaſons are expreily to be 
collected out ot the words, 
of Littleton). And theſe 
things being obſerved, 

Fourthly, The intent and 
true meaning of the condi— 
tion ſhall be performed. And 
where it is here ſaid, that the 
heire maytenderal/onr a/7/7, 
Oc. herein is implyed, that 


fait endent 


Sect. 334. 
IT E M,. ff foef- 


ment ſoit fait en 
mortgage ſur condli- 
tion, que le feoffor 


payera liel ſumme a 


tiel jour, Sc. come off 
+ enter eux per lotr 
accorde 
& limit, coment que le 


feoffor moruſt devant 


le jour de payment, 
Sc. uncore ſi le hetre || 
le feoffor para meſme 
le ſumme & de money a 
meſine le jour a le 


feoffee, ou tender a 


luy les deniers, et le 


feoffee ceo reſuſu de 


receiver, donque poit 
Fheare entrer en le ter- 
re; et uncore le con- 


dition eft, que ſ le 


Jeaffour payera liel 


ſumme a ttel jour, Sc. 


nient feaſaut mentt- 
on en le condition 


A LSO, if a feoffment 

be made in mor- 
gage upon condition, 
that the feoftor ſhall 
pay ſuch a ſumme at 
ſuch a day, &c. as is 


betweene them by 
their deed indented 
agreed and limited, 


although the feoffor 
dyeth before the day 
of payment, &c. yet 
if the heire of the 
feoffor pay the fame 
ſumme of money at 
the ſame day to the 
ſeoffee, or tender to 
him the money, and 
the feoftec refuſe to 
receive it, then may 
the heire enter into 
the land ; and yet the 
condition is, that if the 
feoffor ſhall pay ſuch 
a ſumme at ſuch a day, 
&c. not making men- 


d aſcun 


* i/int home poit faire done en taile en mortgage, not in L. and M. or Roh. 
I enter—perenter, L. and M. and Roh. ade added in L. and M. aud Roh. 
M. nor Roh- 


Doug. 21. Moſs v. Gallimore, ibid. 266. Amherſt v. Dawling, 2. Vern. 401. Gally v. Selby, Stran. 403. Gardner v. 
Griffith, 2. P. Will. 404. Mackenzie v. Robinſon, 2. Atk. $59. — In this light the legiſlature has viewed the different 
eſtates of mortgagor and mortgagee in the ſtatutes of the th of Will. and XI. c. 25. and 9. Ann. c. «.— As to the 
nature of an equity of redemption ; — originally there was no right of redemption in the mortgagor. Lord Hale, in 
the caſe of Roſe Carrick v. Barton, 1. Chan. Ca. 219. ſays, that in the 14th year of Richard JI. the parliament would not 
admit of redemption. See the printed Rolls, vol. 3. p. 259. It was, however, admitted not long after. But after its admi(- 
ſion, if the money was not paid at the time appointed, the eſtate became liable, in the hands of the mortgagee, to his legal 
charges, to the dower of his wife, and to eſcheat; and it was an opinion, that there was no redemption againſt thoſe who 
came in by the poſt. This introduced mortgages for long terms of years. Theſe are attended with this particular adrantige, 
that on the death of the mortgagee, the term and the right in equity to receive the mortgage debt veſt in the ſame perſon: 
whergas, in caſes of mortgages in fee, the eſtate, on the death of the mortgagee, goes to his heir, or deviſce, and the mo- 
ney is payable to his executor or adminiſtrator. This produces a ſeparation of rights, that is often attended with great incon- 
venience, both to the mortgagor and mortgagee. On the other hand, in caſe of mortgages for years, there is this defect, that 
if the eſtate is forecloſed, the mortgagee will be only intitled for his tetm.— Lo guard againſt which, it has been thovght ad- 
viſeable to make the mortgagor covenant, that, on nonpayment of. the money, he will not only confirm the term, but con- 
vey the freehold and inheritance to the mortgagee, or as he ſhall appoint, diſcharged of all equity of redemption. The dif- 


+ Et not in L. and M. nor Roh. 
q de moncy not in L. and 


2 _—_— a trult and an equity of redemption, is obſerved by lord Hale in the caſe ot Powlett and the Attorney-gene- 
Tal, ar 4 Js. 

(i) VT. 1s. Jae. After covenant to fan fried to the uſe of B. and his heirs, <vith proviſe of revocation on payment to B. and 
tis affigns ; B. dies; be may tender to the belt, aud revoke. 


Allen's caſe, Ley, 53 be Hal. NiSS. 


Lib. 3. 


Jaſcun payment die- 
Are fait per fon beire, 
mes pur ceo que le 
beire ad intereſſe de 
droit en le condition, 
Ec. et Pentent fuit 
forſque que les den- 
ers ſorrant pairs al 
four aſſeſs, Sc. S le 
ferffee n'ad pluis dam- 
mage, ſi il ſoit pay 
perl beire, que s il fuit 
pay per le pier, Sc. 
et pur coſt cauſe, ſi le 
' beire paya les dent- 
ers, ou tendera les 
deniers à le jour di- 
, &c. et lauter ceo 
refuſa, il poet entrer, 
Ec. Mes jt un eftran- 
ger defa teſte demeſue, 
gue nad aſcun inter- 
7 „ Se. volle tender 
les * avantdits deni- 
ers al feoffee a le jour 
elfe, le feoffee n gt 
+ pas tenus de ces re- 
cei ver. 


upon Condition. 


tion in the condition 
of any payment to bee 
made by his heire, but 
for that the heire hath 
intereſt of right in 
the condition, &c. 
and the intent was but 
that the mony ſhould 
bee payed at the day 
aſſeſſed, &c. and the 
feoffee hath no more 
loſſe, if it be paid by 
the heir, then if it were 
paid by the father, 
&c. therefore if the 
heire pay the money 
or tender the money 
at the day limited, &c. 
and the other refuſe it, 
he may enter, &c. But 
if a ſtranger of his own 
head, who hath not 
any intereit, &c, will 
tender the aforeſaid 
money to the feoffee 
at the day appointed, 
the feoffee is not 
bound to receive it. 


the executors or admini- 
ſtrators of the morgageor, or 
in default of them the ordie 
nary may alſo tender, as ſhall 


Sect. 334. 


be ſaid [/] hereaſter ia this I/] vid. Sect. 337. 


chapter. But what if the 
condition had beene, if the 
morgageor or his heircs did 
pay, &c. and hee dyed before 
the day without heire, ſo as 
the condition became impoſ- 
ſible, here it is to be obſerved, 
that where the condition be- 
commeth impoſſible to be per- 
formed by the act of God, as 
by death, &c., the ſtate of the 
feoſtee ſhall not be avoyded, 
as thall bee ſaid hereatter in 
this chapter. And therefore 
the law here inableth the 
heire (of whom no mention 
was made in the condition) 
to pertorme the condition, 
leaſt the inheritance ſhould 
be loſt, wherein divers diver. 
lities are worthy of oblcrva. 
tion. (1) 

Firſt, betweene a condi. 
tion annexed to a ſtate in 
lands or tenements upon a 
tcoffnent, gift in taile, &e. 
and a . of an obli. 
vation, recognizance, or ſuch 
like, 
annexe 


7] For it a condition [g] Pl. Com. 456. Wrothe's caſes 
to lands bee poſſible 14 H. 7: 3- 15.1. 7.1.14. E. 4 


at the making of the condi. 3“ 3% Ul. 0. 2. 3 


tion, and become impoſſible by 
the act of God, yet the ſtat e 
of the feoſſee, &c. hall not bee 
As if a man ma- 


avoyded. 
keth a feoffment in fee upon condition, that the feoffor ſhall within one yeare goe to the 
citie of Paris about the aftiires of the tcoffee, and preſently after the feoftar dycth, fo as 
it is impoſſible by the at of God that the condition ſhould be performed, = the eſtate of 
the feotfee is become abſolute ; for though the condition be {ſubſequent to the | ate, vet there is 
a precedency before the re entry, viz. the performance ot the condition. And it the land 
ſhould by conſtruction ct law be taken trom tac teoffee, this ſhould work a dammage to 
the ſeoffee, for that the condition is not performed which was made for his benefit, And 
it appeareth by Littleton, that it muſt not be to the dammage cf the feottee ; and ſo it is 
it the feoffor ſhall appeare in ſuch a court the next tearme, and before the day the feoſfor 
dveth, the eſtate of the feoffee is abſolute. [] But if a man be bound by recognizance 
or bond with condition that he ſhall appeare the next tearme in ſuch a court, and before 
the day the conuſee or obligor dyeth, the recognizance or obligation is ſaved ; and the rea- 
ſon of the diverſitie is, becau'e the Rate of the land is executed and ſettled in the feoſſec, and 
cannot be redeemed back againe but by matter ſubſequent, 918. the performance of the con- 
dition. But the bond or recognizunce is a thing in action, and executory, whereof no ad- 
vantage can be taken untill there be a default in the obligor; and therefore in all caſes where 
a condition of a bond, recognizaace, &c, is poſſible at the time of the making of the condi- 
tion, and before the ſame can be performed, the condition becomes 1mpollible by the at of God, 
or of the law, or of the obligee, &c. there the obligation, &c. is ſaved, But if the condi- 
tion of a bond, &c. be impotlible at the time of the mating of the condition, the obligation, 
&c. iz ſingle. And fo it is in caſe of a teoftment iu fee with a condition ſubſequent that is im- 
poſſible, the ſtate of the feottee is abſolute , but it the condition precedent be a Kuna — 

ate 


+ pas not in L. and M. but in Roh. 


'oke here conſiders the effect of impoſſible conditions. 1ſt. Where they are poſſible at the time of their creation, 
3 impoſñible; and he diſtinguiſhes that impoſſibility which is produced by the act of God, and that which is 
produced by the act of the party. 2dly. When they are impoſſible at the time of their creation. 30ly. When they are againſt law, 
either as mala probibita, or mala in ſe.—qthly. When they are repugnant to the grant by which they are created, or to the eſtate 
to which they are annexed. It ſhould be obſerved, that a condition is then only confidered in the eye of the law as impoſſibleat the 
time of the creation, if it cannot by any means take effect, Such is the cate put by lord Coke, that the obligee ſhall go from the 
church of St. Peter at We{tminſter to the church of St. Peter at Rome, within three hours. But if it only be in an high degree im- 
probable,and ſuch as is beyond the power of the obligee to e fle ct, it is not then couſidered as impoſſible. Ste the caſes of this nature 
in 1. Roll. Abr. 419. 420. — lt is ſaid, that if the condition of a bond be to pay a certain ſum, or to do any other act, out of his 
Maj-ty's dominions, the condition is void, and the bond is ſingle, becauſe the performance of it cannot be tried. See 21. Edw. 
4.10.—lt was upon a ſimilar principle, that if a man profeſſed himſelf a monk in a religious houſe heyond ſeas, it was no diſability, 
becanſe the fact could not be tried. For the only method which the law had to know if a man was profefled, was to iſſue a 
writ in the king's name to the biſhop of the dioceſe, commanding him to certify if ſuch a monk was profeſſed in ſuch a houſe 
In ſuch a place within his dioceſe. But this method could not be uſed with reſpect to foreign profeſſions, as the bithop was 
not bound to obey the king's writ, and might certify either true or falſe, without ſubjecting hioſcIf to puniſhment. For this 
reaſon no notice was taken in our law of foreign profeſſion. — Thus I.. Rolle, 2. Abr. 43. ſays, If an Engliſhman goes into 
1% France, and there ecomes a monk, he is, notwithſtanchng, capable of a grant in England ; for that ſuch profeſſion is not 
« rriable; and alſo, for that all profeſſion is taken away by the ſtatute; and, by our religion, now received, ſuch vows and 
% profeſſion are held void. I baye heated, continues he, “ that this was in 44. Eliz. in one Ley's cafe, reſolved accords 


[4] 15. Hl. 7. 18. 31. H. C. barre 
60. 18. E. 4. 19. 9. El:z. 268. 


Dyer lib. 3. 24. Laughter's calc, 
39. II. 6. 2. 


Fleta lib. 4. cap. 9. & Bratton & 
Britton ub; wg 


„ avantdits not in L. and M. but in Roh. 


* jngly by all the juſtices in Chancery-lane.” 


> 
— — 


>> 


— —— ͤ le nn — ——ů 
=D. -4 * 


— 
— 


— 
— 2 
— 


0 
| 


Lib. 3. Cap. 5. Of Eſtates SCCL. 334. 


41 ' - 3 0 = ! * py * * . 4% . 9 
(1. Leo. 229. 1. R.. Ab. 429. fate or intereſt ſhall grow thereupon, Aud to illuſtrate thefe Ly examples you ſhall under. 
Cro. El. 291. 864.) itiad, It a man be bound in an obligation, &. Witt condition tat it Lie bigger doe oe 
14 II. 8. 28. 10, It. 7+ 22. 45 H. * Boas - a4 14+ 9 Fo "wr 1 TIT ; | 1 {Cl i 8 PP * 1 Ko Y ith: ur 
- g.L n . 8. 52 trom the church of &. CET IN ejt7 er to The Ci UTOCHR Or er. „ Ih 0/40 WIULYN Lirce 
I tet Leal get. hours, that then the obligation ſhall be voyd, The condition is yoyde wid unpullible, wad 
75. 30. II. g. 5. 17. II. 6. Oblis the obligation RRangeth go d. 


gat. 18. 3. El. D.er 224+ And tov it is it a r-ofiinent be made on condition that the feoffee fhall 30e as 18 atureſatd, 
the ſtate of the feoti-e is abſolute, and the condition mpoffible and voy ur, 

pl. Com, Fuller's cafe, 2359, 2 1! a man make a lcuſe tor lite upon condition that it the it ue LOC t Rome, as is aſore- 

(1. Rll. Abi. 448, Pull. 24% b. ſaid, that then he hall have a tee, the cundidou precedene 15 ui pullblc and VUL UC, ang itlicte 

218.) tore no fee limpic Cat grow to the Ireitee, 


28. 1. 6. Ut. barre 363, 37. li. It a man make a feoltinent in tee upon condition that the coffee wall re-cntcofte him Le- 
6. barre bo. 2. F. . 0, 9. Ei, tore tuch al day, and before the day hc color dittente the tevitee ald Ude ane GUT IV toric 
Dyer 2062. 28. H. 8. 30. untill the day be pail, the ſtate ot the feoflce 15 ablolute, tur ** the ter is the caule wheres 
(8: Re p. 85. a. 92. Hob. 24 ) tyre the condition cannot be pertorimed, and theretore ſhall never take auvaniaye tor non- 
[i] 4. IL. 5. 4. 30. Ul. 8. Dyer 42: perturmance thercut. [;} And 10 it Is it A. be bound to . that 1. S. (hail urg June . 
11. II. 4. 57. in piotettion. 10. betore fuch a Gay, and before the day I. marry with fant, he thall never take a; Yaiitane of 
H 7. 18. the bond, for that he himlelte is the incane that the condition could not be pertoimed, Ad 
(Duc. Pla. 230.) this is regularly true in all cates. 79 

[4] Vid. BraGon, Britton, Fleta Bu: it ls commonly holden [{} that if the condition of a bond, &c. be agalnſt law, that the 
ubi ſupra. Lou itſelfe is VO) d. 22 ; DE: 

Bratton lib. 3. fol. 100. 2. II. ut herein the law diſtinguifheth between a condition againſt law for the doing of any act 
4+ 9.8. E. 4- 12. b. 2. F. 4. 2- & that is malvm it 1 and a condition againſt law (that CUnceracth nut any ung that is 
3. 4. II. 7. 4. b. 10. H. Z. 2 „lum in ſe) but therctore is azainſt law, becauic it is eitner repugnant to the ſtate, or 2. 
73 1 _ " 75 mel 5% Lainit ſome maxime or rule in law. And therctore the common opinion is to bee underttoud 
(1: Rot, ure 448: 20-24-27" of conditions againſt low tor the doing of fome act that is ular ia ſe, and yet therein 41 


2 H. 4. 9. 5 2 bug” 6 ; 1 5 . : 

(2. * 1530 the law diſtinguiſheth. 2A if a man be bound upon condition that he {hall KI Z. S. the bond 
lo VOYGE, ; 

(rl. com. Browniog's caſe 133- But it a man make a feeffment upon condition that the teoftee {hull Kill J. S. the eflate is 


ablotute, and the condition vovd g 
Poſt. Set, 360. 10. Rep. 38. If a man make a fcotiment in tee upon condition that he ſhall not alien, this condition 18 
Hob. 170. 1. Roll. Ab.. 419} repugnant and againit law, and the Rate of the fcoflee is abſolue (Wherecf more Niall bee 
{ard in his proper place). But if the feoifee be bound in a bond, that the teuttee or his 
lcires ſhall not alien, this is good, tor he may notwithitanding alien it he will torteir his 
bond that he himſelte hath made, | 
7. II. 6. 43. b. 21. II. 6. 33. 21. So it is if a man make a fcofment in fee upon condition that the feoftee {hall not take the 


1 7. 11. 41. 11. 7. 30. 80. F. 4. profits of the land, this condition is repugnant and againit law, and the Bute is abiolute. 


(Moor- 810. Poſt. 225.) But a bond with a condition that the teuftee ſhall not take the profits is good. If a man 
« . . =p A 1 * * 8 * 5 . | - pl . 

PL.Com, in Browning's caſe 133. be bound with a condition to enteoke his wife, the CORGinon 23 voide and againſt law, be- 
a. 27. II. 8. cauſe it is againſt the maxime in law, and yet the bond is good; but if he be bound to pay 


his wife money, that is good, A fic de fimilibus, whereof there bee plentitull authorides in 
our bookes (1). 
3 * , W 5 pt F 2 S M4 3 
GR ſeQt. geg. Tender los deniors ol jour ell, , Sc. Note, hereby is imply ed, that albeit a 
„ Kep. 114. . . . - 3 df es . a "0 " 5 
. convenient time before ſun ſet be the lait time given to the feottor to tender, yet it he tender 
it to the perſon of the morgagee at any tune of the day of payment, and hee rctuicth it, 
the condition is ſaved for that time. 
1! port enter, Sc. And fo may his heire after his death. 
* 1 ©, 44 - * I * * ie , i p 9 
Mes fi eftranger de fa teſte demrfie, que nad aſcun intereſſe, Ec. 
50% tender let avartdits deniers al froftee al i ffs le feoffee n' 
7e tel EOF" ES a bd. its eEnzers at fe CC © Jour aj, 4 bf feoffee n'eſt 
(999 7 D * 5 5 7 5 7 4 * | 4 # m —- 2 .. 2 FR Ju — 
Vide band dt, in e Els pas tC. ba de cea re . Nota, by this period and the (Sr.) it 15 imply ed, that if the 
in Ranco Regis inet Watkins & morgager dhe, his here within age of 14 veares (the land being holden in ſocage), the next 
Alt wick pro ters in Com, es of Kinne to whom the land cannot deſccud being his gardian in ſocuge may tender in the 
von. 45- E. g. tit. Releale a8. name of the heir, becauſe he bath an intereſt as gardian in locage, Allo if the heire be wich- 
92. E. 1, tit, Aunuity gt. 33. I. zu age of 21 yeares, and the land is holden by knights ſervice, the lord of whom the land is 
6. 14. holden may make the tender for his jutereſt which hee ſhall have when the condition is per- 
(1. Leo. 34. Moore 222. an., ay make. c OY o_ I. LEV en tue condition 15 Pet 
423. b. 2294.) formed, for thele in reſpect of their interet are not accounted cltrangers, 
But it the heire be an idcot, ot what age ſoever, any mar may make the tender for him in 
reſpect of his abſolute diſability, and the lau in this caſe is grounded upon Charity, and fo in 
like caſcs. ; 


* . * * 
26. II. 6. tit. barre 166. 39. E Le feofſee N 1 pas tenus de Ceo receiver. And note that Lion ſaithy 


1. tit. Annuftic 31. 33- L. 3- that hee is not bound to receive it at a ſtranger's hand. But if any ſtranger in the name 


judgement. 234 


(1) It is obſerved in 1. P. W. 189, that * all inſtances of conditions againſt law, in a iegal ſenſe, are redueible under one of theſe 
ci three heads; either, to do Mu in /e, or malum probilitum; zdly, to omit the doing of ſomething that is a duty; zale, to ca- 
„ courage ſuch crimes aud omiſlions. And ſuch conditions as theic, the law will always, and without any regard to circumſtances 
% gcfcat,” It is not within the plan of theſe notes to enumerate, or diſculs, the various uſtances in which the conditions of bonds 
have been held unlawtul at law, or in equity. "Thoſe which chicily dete cont.deration are ſuch as re late to, iſt, Bonds given for 
procuring marriages, or what is uſually called marriage brokage. See all v. Potten, 3. Levinz. 41rt. Shower's Par. Cas. 76. 
Brown's Par. Cas. 60. Scribblchill v. Brett, Brown's Parl. Caſes 57. Heat v. Allen, 2. Vern. $43. Cole v. Gibfon, 1. Vez. 503. 
zdly, Bonds reſtraining the obligor from a free excrcile of a trade, Here, if the reſtraint be qualified, fo as only to take in a 
particular place, and the breach of the condition tends apparently to the detriment of the oblizee, and a confideration is given 
by the obligee to the obligor for executing the bond, the coudition will rot be impeached either at law or in equity. See 
1. P. W. 190. 103. roth Mod. 133, 3dly, Bonds of reſignation, Ihe validity of thele bonds, and the propriety of their being 
ſupported, contidered as a matter ot policy, was moſt elaborately and ably ditcuſſed in the great cauſe of the biſhiop of London 
and Fytche, heard on appeal in the Houle of Lords in May 193. A {tate of this Cale, aud of the arguments and ſpeeches of the 
lords, prelates, and judges who ſpoke when it was heard before the Lords, is to be found in Nr. Cunningham's Law of Simony. 
Alt ſcems to be ſettled, that if a bond is given with a condition to do ſcveral things, and only fume of them are againtt law, 
the bond ſhall be good as to the doing the things agrecable to law, aud only void as to thoſe which are againſt law. Nerton 
v. Sims, Hob. 14. Modell v. Middlecou 237. Pearlvn v. Humes, 229- Cheſmau v. Nainby, lerd Kaymond 145+ 


Lib. 3. upon Condition. Sect. 335. 


of the morgageor or his heire (without his conſent or privity) tender the money, and the 
morgagee accepteth it, this is a good ſatisfaction, and the morgageor or his heire agreeing 
thereunto may re-enter into the land. omni ratihabitio retrb trahitur & mandato wquiparatur. 


feeffor ou ſes 


But the morgageor or his heire may difagree thereunto if he will, 


T memorandum 

ue en tiel cas, 

Pou tiel tender de 
le money eſt fait, &c. 
Se feoffee de receiver 
ceo refuſa, per que le 
Lives 

entront, Ec. donque 
le feoffee nad 2 
remedy d aver le mo- 
ney fer le common 
ley, pur ceo que il 
ferra rette ſa follie 
que il refuſa le money 
guant un loyal tendre 


de ceo fuit fait a luy. 


Sect. 335. 


ND be it remem- 
bred that in ſuch 
caſe, where ſuch ten- 
der of the money is 
made, &c. and the 
feoffee refuſe to re- 
ceive it, by which the 
feoffor or his heires 
enter, &c. then the 
feoffee hath no reme- 
dy by the common law 
to have this money, 
becauſe it (hall be ac- 
counted his owne fol- 
ly that he refuſed the 
money, when a lawful 
tender of it was made 


TENDER de l 
money eſt fait, &c. 


Here is implyed at the due 
time and piace according to 
the condition. 


Entront, Ce. viz. 
into the lands or tenements. 


Donque le feaffee n'ad 
aſcun remedie d aver le 
moncy per le common 
ley, Se. And the reaſon 


is, becauſe the money is col- 
laterall to the land, and the 
feoftze hath no remedic ther- 
fore. 

If an obligation of an hun- 
dred pound be made with con- 
dition for the payment of 
tifty pound at a day, and at 
the day the obligor tender the 
money, and the obligee re- 


1 5 3 » 3 


fuſeth the ſame, yet in action 
unto him. (1) of debt upon he obligation 
if the defendant plead the tender and refufall, he muft alfo plead. that he is yet ready to pay 
the money, and tender the ſame in court. But if the plaintife will not then receive it, but take 
iſſue upon the tender, and the ſame be found againſt him, he hath loſt the money for ever. 

If a man be bound in 200 quarters of wheat for deliverie of a 100 quarters, if the obli- 
gor tender at the day the 100 quarters, &c- he hall not plead wncore pri, becauſe albeit it be 
the parcell of the condition, yet they be bona prritura, and it is à charge for the obligor to 
keep them. And the reaſon wheretore in the cate of the obligation the ſumme mentioned in 
the condition is not loſt by the tender and retutall, is not only for that it is a duty and parcel 
of the obligation, and therefore is not loſt by the tender and refuſail, but alto for that the 
obligee hath remedy by law for the ſame. And in this cafe, iberata ferunia non liberat 
offerentem. | a. 

But if a man make a ſingle bond, or knowledge a ſlatute or recognizance, and afterwards 
made a defeaſance for the payment of a leffer ſum at a day, it the obligor or conuſor tender 
the lefler ſumme at the day, and the obligee or conuſee refuſeth it, he ſhall never have any 
remedy by law to recover it, becauſe it is no parcell of the ſum contained in the obligation, 
ſtatute or recognizance, being contained in the deferſance made at the time or after the obh- 
gation, ſtatute, or recognizance. And in this cate in pleading of the tender and retufall the 
partie {halt not be driven to plead, that he is yet ready to pay the ſame or to tender it in court: 
neither hath the obligee or conuſeg any remedy by law to recover the ſumme contained in the 
defeaſance. [e] And fo it is if a man make an obligation of 100 pound with condition for 
the deliveric of corne or timber, &c, or tor the performance of an arbitrement, or the doing 
of any act, &c, This is collaterall to the obligation, that is to ſay, is not parcell of it, and 
theretore a tender and refuſal} is a perpetual barre (2). 

But it a man be bound to make a feotfment in tee to the obligee, and he make a leaſe and a 
releaſe to him and his heires, albeit this be a collaterall condition, yet is it well performed, 
becauſe this amounts in law to a feoffment (3). 

Money, moneta, legalis moneta Anglie, lawfull money of Englund. 
either in gold or ſilver, is of two ſorts, viz, the Engliſh money coyned by the king's 
authoritic, 
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(Apt. 186. 5, Poſt. 2 8. 56. >.) 


8. E. 2. tit. AT. 339. 31. AT. 32˙ 


(2. Roll. Abr. 523- 524. Sid. 13. 
364.365.) | , 


22. H. 6. 39.21. E. 4. 25, 

a8. ZE. g. 5. > 

Lib. 9. to. 729. H. Pevtoe's cafe. 
(2 Roll. Abr. 523. Dyer 24. b. 
25. 3. cont.) 


8. E. 2. tit. AM. 389, 


(2. Saun. 48.) 

7. II. 4. 18. f. Mar. Dier. 150, 
21.E. 4.25.22. E. g. 5. 33. H. 6. 
2. b. 17. AM. pl. 2. 20. E. 4. I. 
b. II. 6. 16. 36. H. 6. 26. 15. 
E. 4. 1. 16. H. 5. 13. 18. E. 3.63. 
7. E. 4. 4+ b. 19. II. 8. 12. 
$97. „ 8. . 
22. II. 6. 39. tit. Abatement 11. 
40. E. 3. 3. 19. H. 6. 12 

Ie Henry Petor's calc, uh; ſupra. 
31- Afſ. 25. 11. H. 4. 33-1. Ii. 6. 
. 1. F. 4. 17. F. 4 3. Pl. Com. 
Fogalle's cafe, fo. 6 

(Moore 36. 37. Poll. 236. U.) 


Lib. 3. fo. 114. 115. 
Wade's calc, Ib. 9. ſo. 78. 


(1) Here the performance of the condition is excuſed by the default of the feoffee or obligee, viz. by tender and refuſal. 
It is alſo excuſed, 1. By his abſence in thoſe cafes where his preſence is neceſſary for the performance of the condition. 2 By 
his obſtructing or preventing the performance. And 3. By his neglefling to do the firſt act, it it is incumbent on him to peubrm 
it, See the caſes in 1. Roll. Abr. 457. 4535. It is allo excuſed, in ſome caſcs, by his not giving notice to the feoflee or obligee. 


See 1. Roll. Abr. 463. 467+ 468. 


(2) In the 10th, 11th, and 12th editions, there is in the margin a reference to 3. Cro- 755-3 but there is no ſuch page in that 
volume of Croke, Muſt probably it is miſprinted for 1. Cro. 7:5. Cotton v. Clifton, where it was held, © that where an obliga- 
tion is made, and afterwards a defeaſance is made thereof, it he pays a leſs ſum ; there, it he pleads the defeatance and rhe 
*© tender of the leſſer tum, he need not to ſay tout temps priſt; for, by the tender, he was diſcharged of all : but otherwiſe it is 


of an obligation with a condition to pay a leſſer ſum.“ 


(3) None of the authorities in the margin go'to this point. In Plo. 156. it is laid down that a leaſe and releaſe may be pleaded 


2s a teoffiment ; and 1. Finch. 45. and 2. Finch. 68. it is ſaid that a leaſe and releaſe amounts to a 
underftuod with ſome qualifications, as the operation of a feoffment is, in ſome inſtances, much 


feoffment. But this muſt be 
more forcible, and of courſe 


may be much more beneficial to the perfon entitled to the benefit of the condition, than the operation of a leaſe and releaſe. The 


nature of a fcoffment will be fully conſidered in one of the notes to the chapter of Releaſes, 
$0 
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Lib. 3. 


Cap. 5. 


Of Eſtates 


Seck. 336. 


5- Rep. 114. Wade's eafe 2 Inf. authority, or forraine coyne by proclamation made currant within the realme. Coyne, cuna 


79. 742. g- Inſ. gz.) 


Ariſtotle, lib. g. cap. 8. 

(Cro. Car. 89. Trover and Conver- 
Gon lies for money out of a bag.) 
*) 2. H. 5. ſtat. 2. cap. 7+ 

ka EI. 341.) 


<2. E. 3. Condic. 8. ug. Ed. 3. L. 


ibid. 10.12, All. 5. 
lo. 81. 


15 Rep. 1174) 8 


Ii. 5. fo. 96.97. Gaodale's cafe. 


{8. Rep. 48. b.) 


La. Cro. 9. 245.) 


Li. 5.40. 114. 115. Wade's caſe 


* que added in L. and M. and Roh. 


L. aud M. and Roh. 


dicitur a cudendo, of 3 of money. 


In French, coine ſigniſieth a corner, becauſe in an- 


cient time money was ſquare with corners, as it is in ſome countries at this day, Some ſa 
that coine dicitur à uh, id oft communis, quòd fit omnibus rebus communis. Moneta dicitur 2 
menendo, not only becauſe he that hath it, is to be warned providently to uſe it, but alſo be- 
cauſe nota illa de nuthore & walore admonet. Pecunia dicitur à pron, beaſts, omnes enim weterum 
divitie in animalibus conſiſiebant ; and it appeareth-that in Homer's time, there was no money 
but exchange of cattell, &c. (t) 

Nummus, emo Ti voue, quia lege fit non natura. Vide ® the ſtatute of q. I. 5.0f the noble, halfe 
#oble, and farthing of gold, wich. is the fourth part of a noble, and that is twenty: pence, 


Til faile de 
pair les de- 


niers, Sc. 

" If a man make a 
vFeofftment of lands, 
to have and to hold 
to him and his heires, 
upon condition, that 
it the feoffee pay to 
The teoffor at _— 
a day twenty.pounds, 
That "hed the Kaffee 
ſhall have the lands to 
him and his heires, if 
the condition had not 
proceeded further, it 
had been void, for that 
the feoffee had a fee 
imple by the firit 
words, and therefore 
the words ſubſequent 
are materially added, 
(and if he faile to pay 
the money, &c.) 


Le ſecond feof 


fee voile tender 


le ſumme des de- 


. mers, &c. 


Albeit the ſecond 
feoffee bee not named 
in the condition, yet 


mall hee tender the 


ſumme becauſe he is 
privie in eſtate, and 
in judgment of law 
hath an eflate and in- 
tercſt in the condi- 
tion, (as Litileton here 
faith) tor the ſalvation 


of his tenancy. Vid. 


. Set. 334. And note, 
he that hath intereſt in 
the condition on the one 

lide, or in the land on 

the other, may tender. 
And it is to bee ob- 


T Dc. L. and M. 


Sect. 336. 


JTEM V ferffment 
ſoit fait ſur tiel 
condition, que fi te 


Jeaffee papa al feof- 


for a yes 7 inter eux 


limit xxl. 


adonques le 


feoffee avera la terre 


a luy et a ſes beires; et 
s 11 faile depayer les de- 
niers a le jour Þ aſſeſſe, 
I gue adonquebien lift a 
le feoffor ou a ſes hei res 
d entrer, &c. et puis 
devant le jour aſfſefſe, 
le feoffee venda la 
terre a un auter, et 
de ceo fait feoffment a 
luy, en c'eſt caſe ſi be ſe- 
cond feoffee voile ten- 
der le ſumme de les de- 
niers a le jour aſſeſſe a 
le feoffor, et le feoffor 
ceo refuſa, Fc. donque 
de ſecond feoffee ad 
eſtate en la terre clere- 
ment ſans condition. 
Et la cauſe eſt, pur ceo 
que le ſecond feoffee a- 
doit intereſt en le condi- 
tion pur ſalvation de 
fon tenancie. Et en 
ceſt caſe il ſemble que ſi 
le primer feoffee apres 
liel vender de la terre, 
voile tender le money a 


ALSO if a feoffment 

be made on this con- 
dition, that if the feof- 
fee pay to the feoffor at 
ſuch a day between them 
limited, twenty pounds, 
then the feoffee ſhal have 
the land to him and to 
his heires; and if he faile 
to pay the money at the 
day appointed, that then 
it ſhall be lawfull for the 
feoffor or his heires to 
enter, &c. and after- 
wards before the day 
- £416 the feoffee ſel 
the land to another, and 
of this maketh a feoffe- 
ment to him, in this caſe 
if the ſecond feoffee wil 
tender the ſum of money 
at the day appointed to 
the feoffor, and the feof- 
forrefuſeth the ſame, &c. 
then the ſecond feoffee 
hath an eſtate in the land 
cleerely without condi- 
tion. And the reaſon is, 
for that the ſecond feof- 
fee hath an intereſt in the 
condition for the ſafegard 
of his tenancy. And in this 
caſe it ſeemes that if the 
firſt teoffee after ſuch ſale 
of theland, will tender the 


le 


4 que added in Roh. but not in L. and M. Heute 


(1) See the account given in Bla. Com. vol. I. ch. 3. of his majeſty's prerogative reſpecting the coin of the kingdom; and 
Fee 5. Mod. 7. 2. Sal. 446. For the etymology of the word Sterling, fee Du Cange and Spelman's Gloſſaries, under the word. 
Eſterlingus; and Mr. Leake's Hiſtorical Account of Engliſh Money, page 20. Guineas took their name from the gold brought 
from Guinea by the African Company, who, as an encouragement.to bring over gold to be coined, were permitted, by their 
Charter, to have their ſtamp of an elephant upon the coin made of the African gold.—By a proclamation of the 22d of December, 


2717, the guinea, which till then had been current for 21 ſhillin 


-double-guineas, and five pound pieces in proportion. 


(2) See note 1. fol. 216. 


gs and ſixpence, was reduced to 20 ſhillings, and halt-guincas, 


(3) And if at the time of the feoffment a purer or more weighty money were current, and before the day of payment coin of a 
ASaſer alloy is eſtabliſhed by proclamation, a tender of the ſum in that coin is good. Dav. Rep. 15. Note to the 13th edition. 


Lib. 3. 

e jour aſſeſſe, &c. a 
te feoffor, ceo ſerra 
aſſets bone pur ſalva- 
tion deſtate de le ſe- 
cond feoffee, pur ceo 
que le primer feoffee 
Juit privie a le condi- 
tion, et 1ffint le ten- 
der de aſcun de eux 
deux eſt aſſets bone, &c. 


upon Condition. 


money at the day 


the ſafega 


of them two is 
nough, &c. (1) 


poin- 
ted, &c. to the feoffor, this 
ſhall be good enough for 
rd of the eſtate 
of the ſecond feoffee, be- 
cauſe the firſt feoffee was 
privie to the condition, 
and ſo the tender of either 
C- 


Sect. 337. 
ſerved alſo, that the fe- 
offee may tender any 
money that is currant 
within the realme, al- 
beit it be forreine coine, 
ſo as it be currant by 
act of parliament, or 
by the king's procla- 
mation, as hath beene 
ſaid. 

Tender le ſumme. 


The feoffee may tender 
the money in purſes or 
bagges, without ſhewing 


or telling the ſame, for he doth that which he ought, viz. to bring the money in purſes or 
bagges, which is the uſuall manner to carry money in, and then it is the part of the party 
that is to receive it to put it out and tell it, 
Here it appeareth, that the firſt feoffee may, notwithſtanding 


his feoffment, pay the money to the feoffor, becauſe he is partie and privie to the condition, and 
by his tendor may fave the eſtate of his feoifce, which in all good dealing he ought to doe. 


A primer feoffee. 


TEM feoffement 

ſoit fait ſur con- 
dition, Que ſi le fe- 
offor paya certaine 
We dargent al 
feaffee, adonques bien 
lirroit a feoffor et 
a ſes heires den- 
trer *: en ceſt caſe 
i le feoffor devie de- 
vant le payment fait, 
et Pheire voile ten- 
der al feoffee les de- 
niers, trel tender eſt 
voyd, pur ceo que le 
temps deins quel ceo 
doit eftre fait eſt paſſe. 
Car quaunt le condt- 
tion ejt, que ſi le feof- 
for paya les denters 
al fegffee, &c. ceo eft 
tant a dire, que ſi le 
feoffor durant ſa vie 
paya les deniers al fe- 
offee, Sc. et quant le 


Jeoffor moruſl, don- 


is as much 


Sect. 337. 


ALSO if a feoffment 
bee made upon con- 
dition, that if the fe- 
offor pay a certaine 
ſumme of money tothe 
feoffee, then it ſhal be 
lawfull to the feoffor 
and his heires to en- 
ter: in this caſe if the 
feoffor ' die before the 
ayment made, and the 
e 0 wil tender to the 
feoffee the money, ſuch 
tender is void, be- 
cauſe the time with- 
in which this ought 
to be done is paſt, 
For when the con- 
dition is, that if the 
feoffor pay the money 
to the feoffee, &c. this 
to ſay, 
as if the feoffor du- 
ring his life pay the 
money to the feoffee, 
&c. and when the feot- 


HIS diverſitie is plaine 
and evident, and agreeth 
with our (g) books, and 


205 


fa) 14. H. 3. M. 13. H. 7. 6 


yet ſomewhat ſhal be ob- (Ant. 47. Polt. 219. a. 


ſerved hereupon: for here 


2. Cro. 244“) 


it appeareth, that ſecing (2. Co. 0.) 


no time is limited, the law 
doth appoint the time, and 
that is, during the life of 
the feoffor, herein divers 
diverſities are worthy the ob- 
ſervation : 

Firſt, Betweene this caſe 
that Litt/cton here putteth of 
the condition of a teoffment 
in tee, for the payment of mo- 
ney where no time 1s limited, 


and the condition of a bond 44. E. 3. 9 33. H. 6. 45. & 18. 
for the payment of a'ſumme b. 4. E. 4. 29. 9. E. 4. 22. 15, 


of money where no time is li- 
mired : for in ſuch a condition 
ot a bond the money is to 
be payd preſently, that is, in 
convenient time. (5) And yet 


E. 4. 30. 21. E. 4. 38. b. 9. Hy 
7. 17. b. 10. H. 7.15. 14. H. 8 
21. a. & 25. b. 


(5) Lib. 6. fol. 30. 31. Boothic's 


in caſe of a condition of a bond calc. 33- H. 6. 47. 48. 


there is a diverſitie betweene 
a condition of an obligation, 
which concernes the doing of 
a tranſitorie act without li- 
mitation of any time, as pay- 
ment of money, delivery of 
charters, or the like, for 
there the condition is to bee 
rtormed preſently, that is, 
in convement time; and when 
by the condition of the obli- 
gation the act that is to bee 
done 


. added L. and M. and Roh. 


(1. Roll. Abr. 436.) 


(i) In the ſame manner equity permits al! perſons to redeem, who have any eſtate or intereſt in the equity of re» 
demption of the mortgagor ; as tenant for hte, remainder-man or ever ſioner, jointrels, tenant by the curtely, by elegit, 
ſtatute merchant, or ſtaple, &c. All theſe may redeem ; and volunteers arc equally admitted to redeem, as purchaſers for a 
valuable conſideration. Howard v. Harris, 1 Vern. 193. 2. Eq» Caf. Abr. 594. The tenant for life and jointreſs contribute 
in the proportion of one-third, towards the redemption of the mortgage debt ; the remainder-man or reverſioner in the firſt 
caſe, and the owner of the fee in the other, contribute the other two-thirds. But the remainder- man or owner of the inhe- 
ritance muſt come in toredeem in the life of the tenant for lite, or jointreſs ; for be cannot after their deceaſe compel a con- 
tribution from their aſſets. 1. P. Williams 659. Corniſh v. Mew, 1. Cha- Ca. 271, Prece. Cha. 62. Howel v. Price, 424. 
In what caſes the dowereſs will be permitted to redeem, is a queſtion which involves in t many points of great nicety. The 
law requires a legal ſeilin in the huſband z and it is a ſettled point, that the wife cannot he endowed of a truſt eſtate. Upon 
this principle, it was generally underſtood that the wife was not intitled to her dower out of au eſtate, which, at the time of 
her marriage, was ſubject to a mortgage in fee. But this, perhaps, was never formally determined, till the caſe of Dixon v. On- 
flew, decreed by lord Loughborough, and the other lords commiſſioners, on the 13th of November 1783, againſt the wife, with - 
out hearing the counſel for the heir. But the caſe is different with reſpett tu mortgages for terms of years. It may be obſerved here, 
xſt. that at common law, if a leaſe be made for a term of years rendering rent, the wife is intitled to her dower of a 
third part of the reverſion by metes and bounds, and to a third part of the rent; and execution will not ceaſe du- 
ring the term. 2dly. If the huſband makes a gift in tail, as the rent is payable out of, or in reſpect of, an eſ- 
tate of inheritance, the wife will be endowed of a third part of the rent. 3dly. If the huſband makes a leaſe for life, 
rendering rent, the wiſe is not iatitled to her dower of the rent, becauſe it is not payable, in this cale, out of, or in reſpett — 
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Lib 3. 


Cap. 5. 


done to the obligee is of bis 
on ne nature locall, for there 
the obligor (no time being 
limited) bath time during bis 


(6. Rep. 31. Boothie's caſe. life, to performe it, as to make 


Poſt. 210. b.) 


(2. Roll. Abr. 436. 137.) 


(*) Boothie's caſc, ubi ſupra, 
(Doc. Pla. 269. 437. 


(Vide ant. ſect. 324.) 


Bouthie's cafe. li. 6. fo. 31. lib. 2. 
io. 79. b. Seignior Cromwell's 
caſe. 44. E. 2. 9. 21. E. 441. 
2. E. 4. 3. 4 19. H. 6. 67. 73. 
76. 4. E. 4 4. b. 26. II. 8. . b. 


(2. Rep. 89. 219. b.) 


6 


(Vide poll. ſect. 352. 333.331) 


7 


24. F. g. Det. 138. li. 2. fo. 80. 


Srigiroer C romwell's calc, 


Vid. Dyer. 14. El. 311. 
[6 Kep. Boothic's cafe) 


8 


a feoſt ment, &c. it the ob- 
ligee doth not haften the tame 
by requeſt. In cate where the 
condition of the obligation 
is locall, there is alſo a diver- 
ſitic, when the concurrence 
of the obligor and the ob- 
ligee is requilite, (as in the 
ſaid caſe of the tcoftment) 
and when the obligor may 
performe it in the abſence of 
the obligee, as to knowledge 
ſatisfaction in the court of 
Kings Bench, (V although the 
knowledge of ſatisfaftion is 
locall, yet becauſe he may doe 
it in the abſence of the obli- 
gee, he muſt doe it in conveni- 
ent time, and hath not time 
during his life. | a 

Another diverſity is, where 
the condition conceructh a 
tranlitory or locall act, and 1s 
to be performed to the teoftee 
or obligee, and where it is to 
be pertormed to a ranger: as 
it A. be bound to B. to pay ten 

pounds to C. A. tender to C. 

and he retuſeth, the bond is 
forteited, as in this fec- 
tion ſhall bee ſaid more at 
large. 

Another diverſitie is be- 
tweene a condition of an ob- 
ligation, and a condition up- 
on a tcoftmeut, where the 
act that is locall is to be done 
to a ſtranger, and where to the 


Of Eſtates 


ques le temps de le ten- 


der eft paſſe. Mes au- 
terment eft lou un jour 
de payment eft limit, 
et le feoffor devie 
devaunt le jour, don - 
que poet le heire ten- 
der les deniers come 
q avantdit, pur 
ceo que le temps de 
le tender ne fut paſſe 
per le mort del fe- 
offor. Auxy il ſemble 
* que en tiel caſe lou 
le feoffor devy devant 
le jour de payment, ſi 
les executors de le fe- 
of or tendront les de- 
niers al feoffee al jour 
de payment, cel ten- 
der oft aſſets bone; 
et fe be feoffee ceo re- 
fuſe, + les beires de 
feefſor porent entrer, 
Ec. Wt le cauſe eſt, 
pur ceo que les exe- 
cutors repreſentont le 
perſon leur teſta- 


tor, Tc. 


Sect. 337. 
for dycth, then the 


time of the tender is 
paſt. But otherwiſe it 
is where a day of pay. 
ment is limited, and 
the feoffor die before 


the day, then may the 


heire tender the mo- 
ney as 1s aforeſaid, for 
that the time of the 
tender was not paſt 
by the death of the 
feoffor. Allo it ſeem. 
eth, that in ſuch caſe 
where the feoffor di- 
eth before the day of 
payment, if the exe. 
cutors of the feoffor 
tender the money to 
the feoffee at the day 
of payment, this ten- 
der 1s good enough; 
and if the feoffee re- 
fuſe it, the heires of 
the feoffor may enter, 
&c. And the reaſon 
is, for that the execu- 
tors repreſent the per. 
ſon of their teſtator, 
&c. (1) 


obligee or feoflor himſelte. As if one make a feoffinent in fee, upon condition that the feof- 


tee thall infeofte a ſtranger, and no time limited, the feoffee ſhall not have time during his lite 
to make the teoffment, tor then he ſhould take the profirs in the meane time to his owne uſe, 
which the eſtranger ought to have, and therefore hee ought to make the tcofiment as ſoonc as 
conveniently he may, and fo it is of the condition of an obligation. Bur it the condition be, 


that the feoffee ſhali re-intcotte the feoffor, there the feoffee hath time during his lite, for 
the privitie of the condition between them, unleſſe he be baticncd by requeit, as ſhall bee 


{aid hereatter. 


Another diverſitic is, when the obligor or feoffee is to enfeoffe a ſtranger, as hath been ſaid, 


and when a ſtranger is to inteoffe the teoffee or obligee : as it 4. inteotfe B. of Black Acre, 


upon condition that it C. infeofte B. of White Acre A. thall re-enter, C. hath time during 
lus lite, if B. doth not haſten it by requeſt, and fo of an obligation. 

Bur in ſome caſes albeit the condition be collaterall, and is to be performed to the obligee, 
and no time limited, yet in reſpect of the nature of the thing, the obligor thall not have time 


during his lite to pertorme it. As it the condition of an obligation bee, to grant an annuitie or 


yeerely rent to the obligee during his life, payable yearely at the featt of Eaſter, this annuity 
or yecrely reut muſt be granted before Eatter, or clie the obliges all not have it at that feaſt 
during his lite, & fie de fimilibus, and ſo was it reſolved by the Judges (*) of the Common 
Pleas in the argument of Andrervs caſe, which I my ſelfe heard, 

Laitly, When the obligor, feolor, or feoffee is to doe a ſole at or labour, as to gore to 


* que not in L. and XI. no: Roh. 


» * 
Rome, 


FT denques added in L. and M. and Roh. 


an eſtate of inheritance. gthly. If the huſband makes a leaſe for years, reſerving no tent, then judgment will be given for the 
wife, With a cet executio during the term. This, if the term be of long daration, deprives her, virtually, of her dower. sthly. 
If a perſon purchſes an eſtate of inheritance which is in mortgage for a term of years, whether he only purchaſes the equity of 
redemption, or diichargrs the mortgage, the wife of the vendor will not be entitled to her dower in equity. 6thiy. If a perion 
clies ſeĩſed in fee, ſubyect to a term ot years, if the term be a term; in grofs, for ſecuring the payment of a ſum of money, the 
widow by diſcharging the money fecured by it, or paying one third of the interett, will be intitied to dower. ſthly. 1: the term 
be an outſtanding ſatisfied term, ſhe will allo be intitled to her dower againſt the heir. Ante. +2, d. Bro, Abr. Dower 44+ 6 59, 
1. Roll, Abr. 678. Bodmin and Vandebendy, Shower's. Caſes in Parliament, 63. Brown v. Guts, Precod- ts in Chancery, 97. 
Wray v. Withams, ibid. 151. Dudley v. Dudley, ibid. 20. Banks v. Sutton, 2. P. Williams o. Hill v. Adams, 2. At- 
kyns, 208.— But there is a manuſcript report of ths 1:.ſt cafe, under the names of Swannock v. Lifiard, where the argument of 
4 lord Hardwicke 18 ſtated much more at large than tis in Mr. Atkyns's Report of it. — The ecitor begs to obſerve, that there 
are manuſcript reports of many caſes of the hizhett importance which either are not reported at ail, or the printed 1eports of 
which are very ſhort or inaccurate; and that it would be rendering a moit eftential lervice to the profellion to collect 
and publiſh the manuſcript reports of them. | 
(1) It has long been ſettled in equity, that mortgage money is to he paid, not to the heir but to the executor, And 
this holds tho“ the mortgage be in fee; tho' the condition be for payment to the mortgagee, his he'rs or executors 
tho there is no want of allets; and tho* there be no bond given, or covenant entered into by the mortgagor for pay- 
ment of the money; nd whether the mortgage be forteited or not, at the death of the mortęagce for equity conſiders a 
mortgage as part of the mortgager's berfonalty. Sce tne argument of lord ke eper Finch in ThornbroG&gh v. Baker, 1. Cha, 
Ca. 285. and ſee 2. Cha. Ca. 50. Sl, 197. 224. 2. Vent. 348. 351.— This follows from the principle, tnat in equity the lands 
are 


Lib. 3. upon Condition, Sec. 338. 209 


Rome, Jeruſalem, &c, in ſuch and the like caſes, the obligor, -feoffor, or feoffee, hath time 
during his lite, and cannot be haſtened by requeſt, And ſo it is it a ſtranger to the obligation 
or leoſlimeut were to doe ſuch an act, he hath time to doe it at any time during his lite. 

Si les executors del feoffor tendront, Cc. so as now it appeareth that 3 3 
either the heire of the feoffor, or his executors, may (when a day is limited) pay the mo- cage. 9,975 e 
ney ; and ſo alfo may the adminiſtrator of the feoffor doe, if the teoftor dye inte ſtate [/]; and { /} Vid. $-&. 924. 
this may the ordinane doe if there bee neither executor nor adminiſtrator, as hath beene (ee Henſlar's cate g. Rep. 36. b.) 
ſaid, 

Et le ferffee refuſe, les heires del feoffor potent entrer, &c. Now, a tender 
by the executors or adminiſtrators, and a retuſall, doth give the heire of the teoftor a tile 
of entrie. And here by this (Sc.) is a diverſitie implyed, when a tender and retutall hail 
give a thicd perſon title of entrie, 

It a man be bound to A. in an obligation with condition to enfeoffe N. (who is a meere 44. 13.6. 16. 15. 36. H. 6. 8. 
ſtranger) before a day, the obligor doth offer to enfeoffe N. and he refufeth, the obligation is 2. E. 4. e. 3. 15. E. 4. 5. 6. 
 forfeir, for the obligor hath taken upon him to infeoff him, and his refuſall cannot ſatistie the 22+ E. 4 13. g2- L. 3. barre 264, 
condition, becauſe no feoffment is made; but if the feoffment had beene by the condition to 7. K. 3:29: 9 He 7: 1. 40, H. 7. 
; . 2 5 14. b. 35, H. 8. Dier. 56. lib. 3. 
be made to the obligee, or to any other for his beneſit or behoote, a tender and refufall thatl £1 2, Lambe's cafe. 
fave the bond, becauſe he himſelfe upon the matter is the cauſe wherefore the condition could (g. Rep. 23. 1. Roll. Abr. 452. 
not be performed, and therefore ſhal! not give himſelfe cauſe of action. But if A. be bound to Pot. 414. a. Ant. 206, 4.) 
N. with condition thut C. ſhall enfeoffe D. in this caſe if C. tender, and S. refuſe, the obliga- 
tion is ſaved, for the obligor himſelfe undertaketh to doe no act, but that a ſtranger ſhall in- 
feoffe a ſtranger. And it is holden in bookes, [Y] that in this caſe it ſhall be intended, that [I 8. E. 4. 14: 2, E. 4. ubi ſupre. 
the teoffment ſhould be made for the benefit of the obligee. Some to reconcile the bookes 
ſceme to make a difference between an expreſle refuſall of the ſtranger, and a readineſſe ot the 
abligor at the day and place to make performance, and the abſence of the ſtranger: but that 
can make no difference. I take it rather to be the-crror of the reporter, and the records them- 
ſelves are neceſſary to be ſeene, for the law herein is, as it hath beene before declared. 
[f J. enfeoffe one in fee upon condition to enfcoffe 1. S. and his heires, the feotfee tenders the 19. UH 6. 34. 
feoffment to J. S. and he refuſeth it, the feoffor may re- enter, tor by the exprefle intent of the (+. Rep. 5g. . Roll, Abr. 452, 
condition, the feoffee ſhould not have and retaine any benelit or eſtate in the land, but as it *- Rep. 133- b.) 
were an inſtrument to convey over the land. ; 
But in that cafe if the condition were to make a gift in tayle to J. S. and he refuſeth it, and 2. E. 4 Entnie conge 25. 
a tender and refuſall is made, there the feoffor ſhall not re- euter, for that it was intended that 
the feoffee ſhould have an eſtate in the land. And ſo it is if a feoffment bee made upon con- 
dition that the feoffee ſhall grant a rent charge to a ſtrauger, if the feoffee tender the grant and 
he refuſeth, the feoffor ſhall not re- enter, becauſe the feoffee was to retaine the land, whick 
points are worthy of due obſervation. 
Here ir the caſe of Littleton, when the executors make the render, and the feoffee refuſeth, 
albeir the heire be a third perſon, yet is he no ſtranger, but he and the executors alto arc 
privies in law. 


Le perſon del teftator, Se. This is to bee underſtood concerning goods and (poſi, 20g. b.) 
chatt-ls either in poſſeſſion or in action, and the exccutor doth more actually repreſent the 
perſon of the teſtator, than the heire doth the perſon of the anceſtor. For if a man bindeth 
himſclte, his executors are bound though they bee not named, but ſo it is not of the hee: (2+ Sun. 136) 
furthermore, here the adminiſtrators and the ordinary alſo are unplyed, as betore hath beene 


tad, 
Sect. 338. 


TY as” 4 HIS is to be vunder- 
ET nota, ye. en AND note, that n. ſtood, that he that 


fouts caſes de all caſes of condi- ought to tender the money 
condition de payment tion for payment of is of aero nog. wa 1 
3 0 . . ever io make any other ten- * 
4e certame ſumme en a certaine ſumme in der; but if it Here 4 dutic 
groſſe tourhant ter- groſſe touching lands before, though the ſeoffor en- 
5 . .. ter by force of the condition 
res ou tenements, ſi or tenements, if law . : 


ſeyall tender ſcit un full tender be once re- ech. As if 4. borroweth a 
hundred 


are only conſidered 83 a pledge or ſecurity for the money lent, and the money is the principal, if not the ſole ohe“. 
Still however the mortgage is confidered az forteired in law, and the mortgagor can only recover the mortgaged lands back, 
by the aid of equity. Now, as it is among the maxims of equity, that whoever claims equity muſt do equity; and that 
in payment of &-bts, equality is the high: ſt equity; it has been ſettled, that if the equity of redemprion of lands of a mort- 
g1pgor in fee deſvends upon the heir, it is equitable afi-its in his hands ; and debts by ſpecialty and timple contract are paid in 
equal proportion. But if the equity of redemption of lands of a mortgagor for years deſcends upon the heir, it is legal afterrs, 
and the dehts are then paid according to their legal priority: yet, in this latter caſe, if the creditor is obliged to pray the 
ad of equity, the court will direct fimple contract and fpecialty creditors, notwithſtanding the aſſetts are legal, to come in 
proportinzbiy; and if there is not ſufficient to pay all, the loſs to fall equally on all.—Sce 29. C. 2. 9. 16. and 11. 3. & 
& V. & NI. c. ta. Bennet v. Box, 1. Cha. Caſes, 12. Wollenſtone v. Croft and Long, ib. 32. Trevor v. Perryor, ib. 148. Hexon 
v. Wythan, ib. 248. Anonymous, 2 Cha. Ca. 54. Girling v. Lee, 1. Vern. 63. Child v. Stephens, ib. 101. Morgan v. lod 
Sherrard, ib. 293. Cole v. Warden, ib. 410. Flunknett v. Kirk, ib. 411. Sawley v. Gower, 2. Vern, 61. Anonymous, ib. 405. 
Willſon v. Fielging, ib. 563. Car v. counteſs of Burlington, ». P. W. 228. The creditors ot fir Charles Cox, 3 P. W. 344+ 
aud tee 1. Roll. Abr. 920. Hob. 265. It alſo follows from the above circumſtance of the mortgaged lands being conſidered 
in equity as a ſecurity or pledge for the mortgage debt, that after the legal forfeiture it continues as much a debt as before : 
I!cnce, in general, the perſonal eftate of the mortgagor is, upon his deceaſe, to be applied in diſcharge of the mortgage: and this 
Loldsqually in favour of the heir; of a general deviſer, or 1 ſuclus; and of a de viſee of particular lands; and whether there 
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Lib. 3. 


(9- Rep. 79 2) 


18. E. 4. fol. 18. lib. 5. fol. 98. 


Gonaale's caſe. 


19. H. 6. 54. 20. E. 3. Account 


Pl. 70. 
( Rep. 217. 


(. Rep. 96.) 


(Ant. $09. a. 9. Rep. 39.) 


come i! ſembie, mes les parols del condition poyent etre tieli, que le payment ſerra ſait al heire, not in L. and M. nor Roh. 


Cap. 5. 


hundred pound of B, and af- 
ter morgageth land to B, upon 
condition for payment there. 
of; if A. tender the money 
to B. and hee refuſcth it, A. 
may enter into the land, and 
the land is freed for ever of the 
condition, but yet the debt 
remaineth, and may bee reco- 
vered by action of debt, But 


Of Eſtates 


pres. 


foits refuſe, celuy que 
duiſſait tender le mo- 
ney eſt de ceo aſſouth, 
& pleinment diſcharge 
per touts temps a- 


Sect. 339. 


fuſed, he which ought 
to tender the money 


is of this 


quite and 


fully diſcharged for 


ever afterwards. 


if A. without any loane, debt, or dutie preceding infeoffe R. of 


land upon condition for the payment of a hundred pounds to B. in nature of a gratuitie or 
gift; in that caſe if he tender the hundred pound to him according to the condition and he 


refuſeth it, B. hath no remedie therefore; and ſo is our author in this and his other caſes of 
Uke nature to be underſtood, 


PAIERA tiel 
 fummea til 


jour, Cc. Here 
is implyed, that this 
payment ought to bee 
reall, and not in ſhew 
or appcarance. Forif 
it be agreed betweene 
the tcoffor and the 
exccutors of the feof - 
tee that the feoffor 
ſhall pay to the exe. 
cutors but part of the 
money, and that yet 
in appearance the 
whole ſumme ſhall be 
paid, and that the re- 
{due ſhall bee repaid, 
and accordingly at the 
day and place the 
whole ſumme is paid, 
and after the reſidue is 
repaid, this is no per- 
tormance of the condi- 
tion, for the ftate ſhall 
not be deveſted out of 
the heire, which is a 
third perion, withour 
a true and eftectuall 
payment, and not by 
a thadow or colour of 
payment, and the a- 
greement precedent 
doth guide the pay- 
ment ſubſequent. 
And by this ſec- 
tion alſo it appeareth, 
that the executors do 
more repreſent the 
perſon of the teſtator, 
then the heire doth 
to the aunceſtor ; for 
though the executor 
be not named, yet the 


Sect. 339. 
JTEM |: le ferffee en 


mortgage devant le 
four de payment que 


ferroit fait a luy, face 


ſe: executors et devre, 
et fon heire enter en le 
terre come il devoit, &c. 
tl ſemble en ceſt cas que 
le feoffir doit payer le 
money al jour aſſeſſe al 
executors, ef nemy al 
heire le feoffee, pur ceo 
gue le money al com- 
mencement trenchaſt al 


fJeoffee en maner come 


un dutic, et ſerra en- 


tendue que Peſtate fuit 


fait per cauſe de le 


prompter de le money 
per le feoffee, ou pur 
cauſe d'auter dutie ; et 
pur ceo le payment ne 
ſerra fait al heire, ® come 
il ſemble, mes les fas 
rols del cendition foy- 
ent re tiels, que le 
payment ſerra fait al 
heire. Come ft le condi- 


tion fuit, que fi le feof 


for paya al feoffee, ou a 


fes heires, tie ſumme 
a tiell jour, Sc. la apres 


&c. 


| ALSO if the feoffee in 


morgage before the 


day of payment which 
ſhould be made to him, 
makes his executors and 
die, and his heire entreth 
intothe land as he ought, 
it ſeemeth in this 
caſe that the 
ought to pay the money 
at the day appointed to 
the executors, and not to 
the heire of the feoffee, 
becauſe the money at the 
beginning trenched to 
the feoffee in manner as 
a dutie, and ſhall be inten- 
ded that the eſtate was 
made by reaſon of the 
lending of the money by 
the feoffee, or for ſome 
other dutie; and therefore 
the payment ſhall not be 
made to the heire, as it 
ſcemeth, but the words 
of the condition may be 
ſuch, as the payment ſhall 
be made to the heire. As- 
if the condition were, 
that if the feoffor pay to 
the feoftce or to his 
heires ſuch a ſumme at 


feoffour 


2 


is, or is not, a hond or covenant for payment of the money. Cope v. Cope, 1. Salk. 4:0. Howell v. Price, in Cha. 433. Pockley 
v. Pockley, 1. Vern. 36. Lord Winchelfea v Norcliffe, 1. Vern. 485. Bartholomew v. May, 1. Atk. 489. Galton v. Hancock, 
2. Atk. $30. This doctrine has been frequently extended to the cafe of a deviſe of lands in truft, to pay off debts ;z where (parti- 
cularly it the perſonalty is bequeathed to the executor) the courts, notwithſtanding an expr-ts devite of 2 real eftate for the 


payment of debts, have directed the perſonalty to be firſt applied in payment of them. 


Sce Gower v. Mead, Prec. in Cha. 2. 


olman v. Smith, ibid. 256. 2. Vern. 117. Hall v. Brooker, Gilb. Rep. 50. Sec allo Baniticid v. Wyndham, Prec. in Cha. 101 
Wainwright v. Bendloe, Gilb. Rep. 12. Stapleton v. Colville, Ca. temp. Talbot, :02.—tt does not appear, that the courts of 
equity have fixed any determinate period of time to ke ſuch a length of poflelljon as to bar the mortgagor's right of re- 
demption : but as, inthe comrs of law, twenty years is a bar to an entry or cjectment z the courts of equity (conſiſtently 
with their general ſyſtem, that the rules and practice of their courts ſhould bear an analugy to the rules and practice of the 


courts of law) have inclined to allow the ſame period of time to be a bar to a redemption.— Sc Cook v. Aruham, 3. P. W. 253, 
aud the note of the editor at the end of that caſe. 


Lib. 3. 
la mort le feoffee 


Sil moruſt devant 
he jour limit, * le 


upon Condition. 


ſuch a day, &c. there 
after the death of the 
feoffee, if he dieth be- 


Seck. 340. 


law appoin's him to receive 
the money, but fo doth not the 
law appoint the heire to re- 
ceive the money ual.fle he be 


210 


named. 
Doit eftre fait al 
heire al jour afſeſſe, &c, 
And here it alſo appeareth, that 
if the condition upon the mor- 
gage be to pay to the morgagee 
or his heires the money, &c. and before the diy of payment the morgagee dieth, the feotior Vid. Ib. 5. fo. 96. Coe caſe 
cannot pay the money to the executors of the morgagee : for Litiletos ſaith that in this caſe Dier. ». Ele. 181, 44. E. 3. 4. b. 
the payment ought to be made to the heire. Et in hoc caſu defignatio uni perſon oft exclu. (A. 47+ *:) 
fo alterius, & expreſum facit care tacitum; and the law ſhall never ſecke out a perſon, 
when the parties themſelves have appointed one. Bur if the condition be to pay the money 
to the feoffee his heires or executors, then the feuffor hath election to pay it either [-] to the =] 12. E. 3. Condition 8. & 104 
heire or executors, (8. Rep. 73.) 

If a man make a feoffment in fee upon condition that the feoffee ſhall pay to the ſeoffor 
his heires or aſſignes 20 pound at ſuch a day, and before the day the feoffor make his execu- 
tors and dieth, the feoffee may pay the ſame either to the heit e or to the executors, tor they are 
his aflignes in law to this intent. But if a man make a feoffment in fee upon condition that 
it the teoffor pay to the feotfee his heires or clignes 20 pound before ſuch a feaſt, and before 
the feaſt the fcoffee maketh his executors and dyeth, he teoffor ought to pay the money to 
the heire, and not to the executors, for the executors in this caſe are no aſſignees in law; and 
the reaſon of this diverſitie is thi:, for that in the firft caſe the law mutt of neceſlitie finde 
out aſſignes, becauſe there cannot be any àiſignes in deed, for the feoffor hath but a bare Ken Abi 400 
condition and no eſtate in the land which he can aſſigne over. But in the other caſe the * oy 
teoffece hath an eſtate in the land which he may aſſigne over, and where there may bee at- 1100 9. 
ſignees in deed, the law ſhall never ſeeke out or appoint any asßgnes in law. And albeit 
the feoffee made no aſſignment of the eſtate, yet the executors cannot be aſſignees, becauſe 27 1 8. 2. 3. & 4. Ph. & dar. 
aſſignes were onely intended by the condition to be aſſignees ot the ettate ; and fo was it reſol— 
ved (% Mich. 23. & 24. Elia. by the two chiefe juttices in the court ot wards betweene Raa- ( Mc, 23, & 24. Els. in curia 
dall and Browne, which I obſerved. Warcarum.-- ie Randal: & 

But if the condition be to pay the money to the feoffec his heires or aſſignes, and the teaftee 23 eee e __ 
make a feoffment over, it is in the election of the feoffor to pay the money to the firft teoffee „ yy Go cate lch. 5. 
or to the ſecond feoffee ; and ſo if the firſt teoffec dveth, the ſcoſſor may either pay the money 4, 96. ge. 175 At pl. e. G- 
to the heire of the firſt feoffee or to the ſecond feoffec, for the law will nat entorce the ales cats ubi uhr. 
feoffor to take knowledge of the ſecond feoffnent, nor of the validity thereof, whether the „ 24;- Ant. a8. 4) 

ſame be effectuall or not, but at his pleaſure, and the firſt feottee and his heires are expreliy 
named in the condition (1). 


payment doit eſtre 
fait al heir al jour 


afſeſſe, &c. 


fore the day limited, 
the payment ought to 
be made to the heire at 
the day appointed, &c. 


Sect. 340. 


JTEM + far tiel caſe 
de feoffment en mort- 
gage, queſtion ad 77 
demaunde en quel lieu 
le feoffour 1 tenus 
I de tender les denters 
a le feoffee al jour aſ- 
Jeſſe, Sc. Et aſcuns 


LSO upon ſuch caſe 
A of Conant in 
morgage, a queſtion 
hath been demanded in 
what place the feoffor 
is bound to tender the 
money to the ſeoffee at 


J Tem fur tiel cafe 

de ferffment en 
morgage, queſtion ad 
eſte demande, Ec. 
Here and in other places, 
that I may ſay once for 
all, where Littleton ma- 


keth a doubt, and tcrteth 
downe ſcrerall opinions 


ont dit, que ſur la terre 
hint & tenus en mor- 
gage, pur ceo que le con- 
dition eſt dependant ſur 
le terre. Et ont dit || que 


®* donques added in I. and M. and Roh. 


6 tenus, not in L. and XI. 


the day appointed, &c. 
And ſome have ſaid, 
upon the land ſo holden 
in morgage, becauſe the 
condition is depending 
upon the land. And they 


+ [ur--en, L. and M. and Roh. 


and the reaſons, he ever 
letteth downe (*) the 
better opinion and his 
owne laſt, and fo he doth 
here. [2] For at this day 


this doubt is fertled, ha- 
ving becne oſtentimes 
reſolved, that ſeeing the 


money 


due not in L. and M. but in Roh. 


(*) Vid. Sect. 170. 302. 875. 


[J S. K. 4. 4. & 14. 11. H. 4. 
05. 15» „ $89; £..3. ts 
21. H. 7. Keviwavy 74. 16. Elis. 
Dier. 327. lib. 4. o. „7. in 
Bucough's cair. 21. L. 4 6. 


1 e -a, L. and M, and Roh. 


(1) Hob. g. Peaſe and Styleman.—- 4 man was bound to pay 20l. to ſuch a perſon as he {the obligee) Roulu by his aui appoint. 
The cbiigee mane J. S. his executor, but made n1 other appouintment- It <vas reſolved, upon demurrer, that the executor ſhould not 
baue the 20l- for hets only an afignee in law, who takes to the uſe of the teſlator : but lere the condition is in favour of an atlual 
aſſignee, au takes to his oxi ue. The conuſce of a fine leaſes to the couuſur for 99 years, with condition, if the leſſee pays to the 
er, his beirs and afjigns, that the nſes limited to the conuſee and his heirs, by an indenture, Mauld ceaſe ; the l:ſſor dies. Lord Notting- 
ham evas of epinton, that the uſes /bould not ceale Ly payment to the adminiſirator of the leſſor, becauſe he may be an &ſjignee in deed, 
as here. 11. May, 1659, Sir Andrew YToung,—Lord Nott. MSS. notes. Howe v. Whitebanck. Upon a fine, the ule of land 
was limited to A. for 80 years, with a power to A. and his aſſigns to make leaſcs for three lives, to commence after the de- 
termination of that term. A. aſſigned over to B. B. died, having made his will, and appointed C. his executor. C. aſſigned 
over to D.: D. in purſuance of the power, made a leafe for life. Tue queſtion was, whether D. was ſuch an aſſiznce of A. as 
to have a power to make this leaſe; or whether it {hould extend only to the immediate aſſignees of A.? The doubt in this caſe 
was the greater, as there had been a deſcent upon an executor, The cafe of Peaſe and Styleman was cited, where it was ſaid, 
that an executor or adminiſtrator ſhould not in ſome cales be ſaid to be a ſpecial aſſignee. But all the court ſeemed 16 incline 
to the contrary, and that D. ſhould be called an aſſignce, well enough for the purpoſe of making the leaſes in queſtion, and 
that ſo ſhould any perſon that came to the eſtate under the firſt le ſſce, though there ſhould be twenty meſue alligumeuts. Aud 
Atterwards, in the Michaclmas term following, judgment was given accordingly-—x. Freem. 47 6+ 


- — — 
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(5. Rep. 93. 2. Cro. 423. f. Cro. 
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: E. E. 4- 2. 19. R, 2, Det. 158. 


TAnt. 266. b. 207. a.) 


(1. Roll. 432.) 


Cap. 5. 


money is a ſumme in 
groſſe and collatcrall to 
the title ot the land, that 
the feoffor muſt tender 
the money to the perſon 
of the feoffee according 
to the latter opinion, and 


it is not ſulheient for 


him to tender it upon the 
land; otberwiſc it is of a 
rent that iflocth out of 
the land. But it the con- 
dition of a bond or 
feoffment be to deliver 
twenty quarters ot heat 
or twenty load of tim- 
ber or dach like, the 
obligor or ſcaffor is 
not bound to carry the 
{ame about and ſecke the 
feottee, but the obligor 
or feoffor before the day 
muſt goe to the feoſfec, 
and know where he will 
appoint to receive it, and 
there it mult bee delive- 
red. And fo note a di- 
verfitie betweene money, 
and things ponderous, 
or of great waight. 
It the condition ot a 
bond or tecuſtiment be 10 
make a tcoftment, there 
it is ſuſſicient [3] tor 
him to tender it upon the 
land, becauſe the tate 
muſt paſſe by live- 


rie. 


Of Eſtates 


le fooffer ſeit * ſur le 


terre la preſi a pater la 
money al feoffce a le 
ur aſſeſſe, & te ferfjee 
adonqur ne ſoit pas la, 
+ adonque le ferffor efe 
offouth & excuſe de 
payment de le nony, pur 
ces que nul default e 

en luy. Mes il ſemble 
a aſcuns que la ley eff 
contrary, & que default 
eft en luy; car il eſt te- 
nus de querer le feoffee 
gil hit adonque en I af- 
cun auler liz deins le 
roialme de Engleterre. 
Come fi home ſoit ob- 
lige en un obligation 
de 20 li. fur condition 
endorce fur meſine ] ob- 
liration, ques il pava a ce- 
luy a que PFobligatiin 
eff fait a tie! jour 10 
li.  adonque lobliga- 
tion de 20 li. perdra ſa 


force, & ſerra tenus 


Deins te reialm pur nul; cet en cas 


A Engleterre(1). For 
it he be out of the realnie 
of England, hee is not 
bound to ſeeke him, or to 
goe out of the realme 
unto him. And for that 
the feoffee is the caule 

hat the feoftor cannot 
tender the money, the 
feoffor ſhall enter into 
the land, as it he had du- 
ly tendered it according 
to the condition. 


Un efpeciall car- 
porall ſervice al 
eaffee. This is a di- 


veruty betweene a rent 
iſſunng out of land, 
and a corporall ſervice 
ittuing out of land, for it 
ſumecth (as hath beene 


fur le terre la, not in L. and MI nor Roh. 


and Hoh. 


9 que added I. and MI. and Roh. 


il covient à celuy que 


fiſt obligation de que- 


rer celuy a que J 'obli- 
gation eft fait, $i ſoit 
deins Engleterre, & al 


Jour aſſejſe de tender a 


luy les dits 10 li. au- 
terment il forfeitera la 


fumme de 20 li. com- 


priſe deius F obligati- 
on, Sc. Et iſint il fom- 
ble en lauter cas, Ec. 
Et coment que aſcuns ont 
dit, que le condition eſt 
dependant fur la terre, 
uUncore ceo ne prove que 


+ que added in L. and M. and Roh. 
Sc. not in L. and NM. but in Roh. 


Sect. 340. 


have ſaid that if the 
feoffor be upon the land 
there ready to pay the 
money to the feoffee at 
the day ſet, and the fe- 
oftee bee not then there, 
then the feoffor is quit 
and excuſed of the pay- 
ment of the money, for 
that nodefault is in him. 
But it ſeemeth to ſome 
that the law 1s contrary, 
and that default is in 
him; for he:is bourd to 
ſeeke the feoffee if hee 
bee then in any other 
place within the realm 
of England. As if a man 
be bound in an obliga- 
tion of 20 pound upon 
condition endorſed up- 
on the ſame obliga- 
tion, that if he pay to 
him to whom the ob- 
ligation is made at ſuch 
a day 10 pound, then 
the obligation of 20 
pound ſhall loſe his 
force, and bee holden 
for nothing. In this 
cale it behooveth him 
that made theobligation 
to ſeck him to whom 
the obligation is made if 
he be in England, & at 
the day ſet to tender un- 
to him the ſaĩid iopound, 
otherwiſe he ſhall for- 
feit the ſumme of 20 
pound compriſed with - 
in the obligation, &c. 
And ſo it ſeemeth in 
the other caſe, &c. And 
albeit that ſome have 

le 


1 aſcun—un, L. and M. 


(1) If A. recites by his deed, that whereas he is in ſebted to B. in 109). and he covenants with B. that the tool. ſhall be paid 
and delivered to B. or his aſligns, at Rotterdam, in Holand, by C. without any ſuit at law, upon the firſt requifition hien 
Mul be made of it; in this caſe, the demand may be in any other place betides Rotterdam : for though payment is to be 
made at Rotterd 1m, yet the demand may be made in any place; and if the demand be made in England, or at Dort, which is 
10 miles from Rotterdam, it is good, for he ought to have rexfonable time to piy it atter the demand, having reipect to the 


. diſtance of the place. 


But if the demand thontd be limited to Rotterdim, perhaps he would never come there, and fo the ca— 


venaut would be of no effect. —Mich, 1650. between Halſted and Vauleyden, adjudged upon a {pecial verdict.—1 Roll. Abr. 


443) 


Lib. 3. 
le feaſans de le condi- 
tion deſtre performe, co- 
vient efire fait ſur la 
terre, Sc. nient plus que 
le condition fuit que 
le feoffor ferra a titel 
four, &c. un eſpecial cor- 
porall ſervice al feoffee, 
nient noſmant le lieu ou 
tiel corporal ſervice ſerra 
att. 
offor doit faire tiel cor- 
poral ſervice al jour li- 
mitte al feoffee, en que- 
cungue lieu d Engle- 
terre que le feoffee eſt, 
eil voile aver advantage 
de le condition, &c. If 
int il ſemble en Pauter 
cas. Et il ſemble à eux 
que il ſerroit pluis pro- 
perment dit, que J eſtate 
de la terre eft depend- 
ant ſur la condition, 
que + a dire, que le 
Condition eft dependant 
fur la terre, &c. Sed 
quære, e. 


En tiel cas le fe- 


upon Condition. 


ſaid that the condition 
is depending upon the 
land, yet this proves not 
that the making of the 
condition to bee perfor- 
med, ought to be made 
upon the land, &c. no 
more then if the condi- 
tion were that the feof- 
for at ſuch a day ſhall do 
ſome ſpeciall corporall 
ſervice to the feoffee, not 
naming the place where 
ſuch corporall ſervice 
ſhall be done. In thiscaſe 
the feoffor ought to do 
ſuch corporall ſervice at 
the day limited to the fe- 
oftce, in what place ſo- 
ever of England that the 
feoffee bee, if he will 
have advantage of the 
condition, &c. So it ſce- 
meeth in the other caſe. 
And it ſeemes to them 
that it ſhall bee * 

roperly ſaid, that the 
1 of the land is de- 
pending upon the condi- 


tion, then to ſay that the condition is depending 
upon the land, &c. Sed guare, Ec. 


Sect. 340. 
ſaid) that the rent bee 
tendered upon the 
land,(1)out of which it 
iſſueth. But homageor 
any other ſpecial cor- 
poral ſervice muſt be 
done to the perſon of 
the lord,and the tenant 
ought by the law of con- 
veniency to ſeeke him 
to whom the ſervice is 
to bee done in an 
place within iel 

It a man be bound to 
pay twenty pound at 
any time during his life 
at a place certaine, the 
obligor cannot tender 
the money at the place 
when he will, for then 
the obligee ſhould bee 
bound to perpetuall at- 
tendance, and therefore 
the obligor in reſpect 
of the incertainty of the 
time mult give the ob- 
ligee notice that on 
ſuch a day at the place 
limited, he wil pay the 
money, and then the o- 
bligee muſt attend there 
to receive it: for if the 
obligor then and there 
tender the money, he 
ſhall ſave the penaltie 
of the bond for ever. 

"The ſame law it is if a 
man make a feoffment 
in fee upon condition, if 
the feoffor at any time 
during his lifepay tothe 
feoffee twenty pound at 
ſuch a place certaine, 
that then, &c. In this 
caſe the feoffor muſt 


vive notice to the feoffee when he will pay it, ſor without ſuch notice as is aforeſaid, the ten- 
der will not be ſufficient, But in both theſe cafes it at any time the obligor or fteoftor mecte 
the obligee or tcoftec ar the place, he may tender the money, | 

If A. te bound to B. with condition chat C. thatk enteofte P. on ſuch a day, C. muſt give 
notice to D. thereof, and requeſt him to be on the land at the day to receive the feoffment, and 
iu that caſe he is bound to ſecke O. and to give lum notice. 


| De tender, or terre, is a word common both to the Engliſh and French, in Latine 
ee, and in that ente, aud with that Latyn word it is alwayes uſed in the common law. 
Fide ſet. 514. the trader of the balfe marke. Aud before, ſeck. 333. 334+ 337+ 


Sc. added L. and M. and Rob. 


(1) Cth reviſe when 
Lord Not. u. 


50 
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21. E. 3. 10. 20. H. 6. 31. 27. E. 
3. 34. 21. Afl. 13. 7. E. 4 
21. E. 4. 17. 20. E. Avowrie 


113. 45. E. $. E. 
Barre. 416. beds ao 


Mich. 22. & 29. Elis. in Banke 
le Roy, which I myſelfe heard 
and obſerved, 19. Eliz. Dier. 


354- Lib. 8. fol. gz. in France's 
caſe. 


(Cro. Jac. 9.) 


(1. Roll. Abr. 453. Aut. 206. 310. 


18. Eliz. Dyer 334. 


(2. Rep. 39. 3. Rep. 64.) 


(8. Rep. 92. Poſt, ſect. $53, 
2. Cro. 9. 10.) 


(Hob. 51. 1. Roll. Abr. 463- 
2. Cro. g.) 


(2. E. 4. 3. & 4) 


+ a tant, added L. and M. and Roh. 


thy leafe is void; for there nc atceptance of rent afierwards can make it have continuance. Poſt. 215. a. 


— — — — — — 
— — 1 — — - — — - — 


Lib. 3. 


(Ant. 143. a.) 

14. E. 3. Entre congeable 45. 
14. All. 11. 45- Aſſ. 5. 6. II. 
7. 3. 17. E. 3. 73. Fl. com. 


133- 22. H. 6. 57- 
(2 Rep. 64. 65. 


{r. Roll. Abr. 475. poſt. 373. 2. 
Noy. 7.) 


* @ added L. and MI. and Roh. 


Cap. 8 


ERE the diver- 
litie appeareth be- 
tweene a ſumme 
in groſſe, and a rent 
illuing out of the land, 


as hath becne touched 
before. 


Uncore il po- 
et eſlier, ſcilicet, 
de relinquiſher fon 
entry, ou de aver 


un afſiſe. 


Here it appeareth, 
that if the condition 
be broken for non 
payment of the rent, 
yet it the feoffor bring- 
eth an aſſiſe for the 
rent due at that time, 
he ſhal never enter for 
the condition broken, 
becauſe hee affirmeth 
the rent to have a con- 
tinuance, and thereb 
wayveth the conditi- 
on. And ſo it is it the 

rent had had a clauſe 
of diſtrefle annexcd 
unto it, if the teoffor 
had deſtrained for the 
rent, for non payment 
whereof the condition 
was broken, he ſhould 
never enter for the 
condition broken, but 
he may receive that 
rent and acquite the 
ſame, and yet enter tor 
the condition broken. 
But if he accept a rent 
due at a day after, hee 
ſhall not enter for the 


Of- Eſtates 


Sect. 341. 


MES | feoffment en 
fee ſoit fait, reſer- 
vant al feoffor un anual 
rent, et pur default de 
faymentunre-entrie,&c. 
en ceſt caſe il ne beſoigne 
* le tenant a tender le 
rent, quaunt il e arere, 
forſque ſur le terre, pur 
ceo que ceo eft rent iſſu- 
ant hors de la terre, 
que + eft rent ſecke. 
Car ſi le feoffor ſoit 
ſeiſie un foits de ceſt rent, 
et puis il vient fur la 
terre, Ec. et le rent luy 
foit denie, il poet aver 
aſjiſe de Novel Diſſeiſin. 
Car coment que il poet 
entrer per cauſe de le 
condition enfreint, &c. 
uncore il poet eſlier, ſei- 
licet, de relinquiſber ſon 
entrie, ou d aver un 40 
fiſe, Sc. Et iffint eſt di- 
verſitie, quant al tender 
de le rent que eſt iſuant 
hors de la terre, et del 
tender d'auter ſumme 
en groſſe, que ne pale 
iſuant hirs d aſcun 
terre. 


Sec. 341. 342. 


BUT if a feoffment in 

fee bee made, reſer- 
ving to the feoffor a yere- 
ly rent, & for default of 
payment a re-entrie, &c. 
in this caſe the tenant 
needeth not to tender the 
rent, when it is behind, 
but upon the land, be- 
cauſe this is a rent iſſu- 
ing out of the land, 
which is a. rent ſecke. 
For if the feoffor bee. 
ſeiſed once of this rent, 
and after hee commeth 
upon the land, &c. and 
the rent is denied him,he 
may have an aſſiſe of 
Novel Diſſeifin. For al- 
beit he may enter by 
reaſon of the condition 
broken, &c. yet hee may 
chooſe either to relin- 
quiſh his entrie, or to 
have an aſſiſe, &c. And ſo 
there is a diverſitie as to 
the tender of a rent which 
is iſſuing out of the land, 
& of the tender of ano- 
ther ſumme in groſſe, 
which is not iſſuing out 
of any land. 


condition broken, becauſe he thereby affirmeth the leaſe to have a continuance, 


FE T pur ceo il ſerra bone et 

ſure choſe pur celuy que wort 
faire tiel feoffment en mort- 
gage, de mitter un eſpectal lieu 
Jou les deniers ſeront payes, ef 


le pluts eſpeciall que eft mis, 


Sect. 342. 
AND 


therefore it wil be a good 


& ſure thing for him that will 
make ſuch feoffment in morgage, 
to appoint an eſpecial place (1) 
where the money ſhall be payd,and 
the more ſpeciall that ĩt bee put, the 


2 


+ ceo added L. and NM. and Roh. 


(1% Upon the marriage of lord Angleſea with a daughter of lady Dorcheſter, a term of years was limited in his lordſhip's 
Iriſh eſtates, for raiſing 120001. for the portions of the daughters. There was but one daughter of the marriage. It was made a 
2 whether the portion was to be paid in England, without any deduction or allowance for the exchange from Ireland to 

ngland? It was determined in Chancery, that the portion ought to be paid in England, where the contract was made an 
the parties reſided, and not in Ireland; becauſe it was a ſum in groſs, and not a rent illuing out of land. Vin. Abr. vol. 5. 209+ 


Lib. 3. 


le melior eft pur le feoffor. Si- 
come A. infeoffe B. a aver a luy 
et a ſes heires, ſur tiel condition, 
que i A. paya a B. en le Feajt 
de Saint Michael L' Archangell 
procheine à vener, en eſsliſe ca- 
thedrall de Paules en Londres, 
deins quater heures procheine de- 
vant le heure de noone de meſme 
le Feaſt, a le Rood loft de * le Rood 
de le North doore deins meſine 
le efgliſe, ou le tombe de S. Er- 
kenwald, ou al huts de tiel chap- 
Pell, ou a tiel piller, deins meſme 
Fefeliſe, que adonque bien liſt 
al avantdit A. et a ſes beires 
dentrer, Sc. en tiel caſe il ne be- 
ſoigne de querer le feoffee en au- 
ter lieu, ne deſtre en auter 
lieu, forſque en le lieu com- 
priſe en Fendenture, ne d'eſtre la 
pluis longe temps que le temps 
ſpecifie en meſine Pendenture, pur 
tender ou payer le money à le 


feoffee, &c. 


upon- Condition. 


Seck. 343. 


better it is for the feoffor. As if A. 
infeoffe B. to have to him and to 
his heires, upon ſuch condition, 
that if A. pay to B. on the Feaſt 
of Saint Michael the Arch-Angell 
next comming, in the cathedrall 
church of Saint Paul's in London, 
within foure houres next before 
the houre of noone of the ſame 
Feaſt, at the Rood loft of the Rood 
of the North doore within tlie 
ſame church, or at the tombe of 
Saint Erkenwald, or at the doore of 
ſuch a chappell, or at ſuch a pillar, 
within the ſame church, that then 


it ſhal be lawfull to the aforeſaid 


A. and his heires to enter, &c. in 
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this caſe he needeth not to ſeek the. Roll Abr. 445. 46) 


feoffee in an other place, nor to 
bee in any other place, but in the 
place compriſed in the indenture, 
nor to bee there longer than the 
time ſpecified in the ſame inden- 
ture, to tender or pay the money 
to the feoffee, &c. 


| © Lan is good counſell and advice given, to ſet downe in conveyances every thin 
in certaintie and particularitie, for certaintie is the mother of quietneſſe and repoſe, an 
mcertaintie the cauſe of variance and contentions: and for obtaining of the one, and avoyd- 
ing of the other, the beſt meane is, in all aſſurances, to take counſell of learned and well- 
experienced men, and not to truſt onely without advice to a preſident. For as the rule is 
eoncerning the ſtate of a man's bodie, Nullum medicamentum e idem omnibus, fo in the ſtate 
and aſſurance of a man's lands, Nullum exemplum ft idem omnibus. 


Al tombe de Saint Erkenwald, Se. 


This Ertentuald was a younger 


ſonne of Auna, king of the Eaſt Saxons, and was firſt abbot of Cherſey in Surrey which 
he had founded, and after biſhop of London, a holy and devout man, and lieth buried in 
the ſouth iſle, above the quire in Saint Paul's church, where the tombe yet remaineth, 
that Lzreleron ſpeaketh of in this 1 90 : he flouriſhed about the yeare of our Lord b8o, 


The rchdue of this ſection an 


Sect. 343. 
ALSO in ſuch caſe, 


where the place of place is but a cir- 
payment is limited, the 
feoffee is not bound to 
receive the payment in 
any other place but in the 
ſame place ſo limitted. 


TTEM en tid coſe 
. Pou le lieu Þ+ de pay- 
ment ejt limitte, le feof- 
fee neſt 1 obiige de 
recerver le payment en 
nul auter lieu forſque 
ea mcſme le lieu iffint 


„ rnod de le, not in L. and M. nor Roh. 
L. and Ml. aud Roh. 


the (Sc.) are evident. 


cumitance ; and there- 
tore if the obligee re- 
ceiveth it at any o- 
ther place, it is ſuſfti- 
cient, though he be 
not bound to receive 
it at any other place. 

And 


de payment, not in I. and M. ror Roh. 


(2. Cro. 13.14. 


E RE BLM it ap- (6. Rep. 46. b. 37. Plo. 69. b. 
peareth that the 5. Rep. 117.) 


1 pas added in 


Lib. 3+ 


(Dyer 1.) 


J. H. 4. b. 9. II. 7. 16. 11. II. 7. 


20. 21. 19, E. 4. 1. b. N . 3- 
24. 22. E. 4. 37-H. 6. 26. LI. g 
to. 78. Peytoc's caſe. 


(1. Roll. Rep. 296.) 


22. II. 4. 28. 


®* Peytoe's caſe ubi ſupra. 


(Ant. 207.) 


4. H. 7. 4. Dy. 35-1. 8. 56. 27+ 
I. 8. 1. 
(Ant. 208. b.) 


Lib. 3. fo. 117. Pinnel's caſe. 


26. H. 6. tit. Barre 37. 
(Sid. 44- Poſt. 373.2. Mo. 47.) 


30. E. g. ag. 
(Hob. 68. 69.) 


11. R. 2. tit. Barre 3. 43. 
(1, Roll. Abr. 470. 604. 


Cap. 5. 


And ſo it is if the mo- 
ny be to be paid on 
ſuch a feaſt, yet if the 
money be tendred and 
received at any time 
before the day, it is 
{ſufſicient, (1) 


Of Eſtates 


limit. Mes uncore fi il 
reſeciuſi le payment en 
auter lieu, ceo eft aſſets 
bone, et auxy fort pur le 


feoffor ſicome le receit 


uſt efle en meſme le lieu 


ut limit, &c. 


EREUPON are many 
diverfities worthie of 
obſervation. 

Firſt, there is a diverſitie, 
when the condition is for 
pay ment of money : and when 
tor the deliverie of a horſe, a 
robe, a ring, or the like : tor 
where it is for payment of 
money, there if the teotkec or 
obligee accept an horſe, &c. 
in ſatistaction, this is good: 
but it the condition were for 
the deliveric of a horſe, or 
robe, there albeit the obligee 
or feoffee accept money or 
any other thing for the horſe, 
&c, it is no performance of 
the condition. The like law 
is, if the condition bee to ac- 
knowledge a recognizanee of 
twentie pounds, &. it the ob- 
ligee or tcoffee accept twenty 
pounds in ſatisfaction of the 
condition, it is not ſufficient 
in law, * but notwithſtand- 
ing ſuch acceptance, the con- 
dition is broken. And ſo it is 
ot all other collaterall con- 
ditions, though the obligee 
or feoftee himſelfe accept it. 


Sect, 344. 


TEM en til caſe 
1 de feoffment en 
mortgage, /i le feof- 
for paya al feof- 


fee un chrival, ou bu 


nap d'argent, ou un 
annel dor, ou auter 
tiel choſe en plein ſa- 
tigfaclion del money, 
S/ auler ceo recery/t, 
ceo eft aſſets bone, & 
auxy fort jicome il uſt 
receive la ſumme del 
money, coment que le 
chival ou FI auter 
cboſe ne ſuit de vin- 
"= part del value 
e ſfumme de le money, 
pur ceo que Fauter a- 
vort ceo accept en 
pleine ſutisfaction . 


Sect. 344. 


But yet if he doe receive 
the payment in another 
place, this is good e- 
nough & as ſtrong for the 
teoffor as if the reccipt 
had beene in the ſame 
place ſo limited, &c. 


ALSO in the caſe 

of feoffment in 
morgage, if the feoffor 
Pye to the feoffee a 
10rſe, or a cup of ſilver, 
or a ring o gold, or 
any ſuch other thing in 
ful ſatisfaction of the 
money, and the other 
receiveth it, this is 
good enough, and as 
{trong as if hee had re- 
ceived the ſummeof mo- 
ney, though the horle 
or the other thing were 
not of the twenticth 
part of the value of the 
ſum of money, becauſe 
that the other hath ac- 
cepted it in ful ſatil- 
faction. 


Secondly, in caſe when the condition is for payment of money, there is a diverſitie when 


the money is to be payd to the partie, and when to an eltranger : for when it is to bee payd to 
an eſtranger, there it the ſtranger accept an horſe or any collaterall thong in ſatisfaction of the 
money, it is no performance of the condition, becauſe the condition in that caſe is ſtrictly to 
be performed. But it the condition be, that a ſtranger ſlial pay to the obligee or feoflce a 
ſum of money, there the obligee or teoftce may receive a horſe, &c. in ſatisfaction, 

Thirdly, where the condition is for payment of twentie pounds, the obligor or feoffor can» 
not at the time appointed pay a leſſer ſumme in ſatisfaction ot the whole, becauſe it is apparant 
that a leſſer ſumme of money cannot be a ſatisfaction of a greater. But it the obligee or feot- 
fee doe at the day receive part, and thercof make an acquittance under his ſeale in full fatif 
faction of the whole, it is ſufficient, by reaſon the deed amounteth to an acquittance ot the 
whole. It the obligor or leſſor pay a lefler ſumme either before the day, or at another phice 
than is limited by the condition, and the obligee or teoffee receiveth it, this is a good 1atife 
faction. 

Fourthly, not onely things in poſſeſſion may be given in ſatisfaction, (whereof Lenleton 
putteth his caſe,) but alſo if the obligee or tcottee accept a ſtatute or a bond in ſatisfaction of 
the money, it is a good ſatisfaction, 

It the obligor or feoffor be bound by condition to pay an hundred markes at a certain. 


Cuyo 


+ &c. added in L. and M. and Roh. 


(1) It hath been formerly doubted, Whether the defendant, in ſuch a caſe, onght not to plead ſpecially? See t. Cco. 
142+ S. C. 1. Ander. 198. 8. C. Mo. 267. S. C. Ow. 45. Savil 96. 1. Leon. 311. But now this point is lettied ; on, fer 4+ 
Anne, cap. 16. ſcct. 12. if the obligor, his heirs, executors, and adminiſtrators, have, betore the action brought, paid to 
the obligee, his executors or adminiſtrators, the principal and intereſt due by the condition of the bond, though ſuch pay— 
ment was not ſtrictly made according to the condition, yet it may be pleaded in bar of ſuch action, and tha!l be as effece 
tual a bar thereof as if the money had beeu paid at the day aud place, according to the condition, and had becu ſo 
pleaded. Note to the 11th edition. 


Lib. 3. 


day, 


upon Condition. 


and at the day the parties doe account together, and for that the | 
owe twentie pound to the vbligor or feoffor, that ſumme is allowed, and the reſidue of the hun- 37-11: 6. 26. 46. E. 3. 


Sect. 345. 


feoffee or obligee did (Noy. 110. f. Rep. 117 


dred markes paid, this i: a govd ſatis faction, and yet the twenty pound was a choſe in action, 
and no payment was made thereof, but by way ot retainer or diſcharge (1). 


Nota, in ſatisfaftion and in full ſatisfaction is all one. 


En pleine ſatisfaction. 


ITEM. þ home enfeof- 

fa un auter * ſur con- 
dition, que il et ſes 
heires rendront a un e- 
ftrange home & a ſes 
beires un annuel rent 
de 20s. Cc. et ſi il ou 
ſes heires failont de pay- 
ment de ceo, que adon- 
ques bien lirroit al feof- 
for et a ſes heires de 
entrer, ceo eft bon con- 
dition : et uncore en ceft 
cas, coment que tiel an- 
nuall payment et ap- 
pelle en Pendenture un 
annuall rent, ceo n'eſt 
pas properment rent. 
Car vil ſerroit rent, il 
covient eflre rent ſer- 
dice, ou rent charge, ou 
rent ſecke, et + il neſt 
aſcun de eux. Car ſi le- 
ftrange ſuit ſeifie de ceo, 
et puis il fuit a luy de- 
nie, il n'avera unque dſ- 
fiſe de ceo, pur ceo que il 
n'eſt pas iſſuant || hors 
d aſcun tenements ; et iſ- 
int Leſtrange nad di 
cun remedie, fi tiel an- 
nual rent ſait aderere en 
ceſt cas, mes que le 


feoffor ou fes beires 


potent entrer, &c. Et un- 


core fi le feoffor ou js 


en fee added L. and M. and Roh. 


not in L. and M. 


Sect. 345 
ALSO if a man infeoffe 


an other upon con- 
dition, that hee and his 
heires ſhall render to a 
ſtranger and to his heires 
a yearely rent of 20 ſhil- 
lings, &c. and if hee or 
his heires faile of pay- 
ment thereof, that then it 
(hall bee lawfull to the 
feoffor and his heires to 
enter, this is a good con- 
dition : and yet in this 
caſe, albeit ſuch annuall 
payment be called in the 
indenture a yearely rent, 
this is not properly a 
rent. For if it ſhould bee 
arent, it muſt bee rent 
ſervice, rent charge, or 
a rent ſecke, and it is not 
any of theſe. For if the 
ſtranger were ſeiſed of 
this, and after it were de- 
nied him, hee ſhall never 
have an aſſiſe of this, be- 
cauſe that it is not iſſuing 
out of any tenements ; 
and ſo the ſtranger hath 
not any remedy, if fuch 
yearely rent be behind in 
this caſe, but that the 
feoffor or his heires may 
enter, &c. And yet if the 
feoffor or his heires en- 


ter for default of pay- 


+ que added L. and M. and Roh. 


Endront a un 
eftrange home 
un annuel rent, 


Se. 


This reſervation is 
meere!y void [a] for 


213 


9 
. 99. 
31, II. C. 17.12. H. 8. 1. b. 


(Dr. and Stud. cap. 20.) 


ſa) Lib. 8. fol. 70. 71. 


the reaſons hereafter (Plo.243-fcra bon in caſe le Roy. 


in this ſcalion allcadg— 
ed by Littleton, and 
alſo for that no eſtate 
moveth from the ſtran- 
ger, and that he is not 
partie to the deed, 
And albeit it bee a 
voyde referration, and 
can be no rent, and the 
words of the condi- 
tion be, that it the feof- 
tee or his heires faile 
of payment of it, (that 
18, of the annuall rent) 
that then, &c. yet it 
appeareth that the 
condition is good, and 
annuall rent ſhall bee 
taken for an annuall 
ſumme of moncy in 
groſſe and not in the 
proper fignification 
thereof, 2. to bee a 
rent iſſuing out of 
land, which is to bee 
obſerved, that words 
in a condition ſhall 
bee taken out of their 
proper ſenſe, ut re. 


g's valeat quam pereat, 


and fo in like caſes it 
is holden [3] in our 
bookes, 

But if A. bee ſeiſed 
of certaine lands, and 
A. aud B. joyne in a 
feoffment in fee re- 
ſerving a rent to them 
both and their heites, 
and the feoffee grant 
that it ſhall be lau full 
for them and their 
heires to diſtreine for 

the 


I pas not in L. and M. 


Aut. 47. a. Cro. Car. 288. Aut. 
143- b.) 


6. E. 3. entr. cong. 55+ reen 
pre. 
8. AI. 34. revertere. 


(1. Rep. 76. Codbolt 448.) 


bor 


(1) In Roll. Rep. 296. it is ſaid, that the reaſon why a collateral thing cannot he ſatisſicd with money, or other collateral 
thing, is, becauſe the collateral thing is not due, and ſo no contract can be made of it till the day of payment ; and that the 
reaſun why money may be latisfied by a collateral thing is, becauſe it is of certain value, | 


5 R 


— — — 
— — — * = — 


Lib. z. Of Eſtates Sect. 346. 


(Ant. 148. a. Scl. 221.) hs rang 2 gone heires entront pur de- ment, then ſuch rent is 
bh, becauſe hee is Fault de payment, adon- taken away for ever. And 


partic to the deed, que liel rent eft ale a ſo ſuch a rent is but as a 


and the clauſe of di- . . , . 
Aireſſeis a grant of the 7041s Jou. Ft 1//int tie] paine ſet upon the tenant 


rent to A. and B. as it rent * n'eſt forſque un and his heires, that if 


appeareth before in f a le tenant they will not ba ' 
the chapter of rents, n afſeſſe l y t pay this ac 


But if B. had beene a r fes helres, que Sls ne cording to the forme of 
ranger to the deed, vcilent payer ces ſolon- the indenture, they ſhall 


A . = rn Os que la forme del inden= loſe their land by the en- 


diverlitic are all the Ture, 21s perdront lour trie of the feoffor or his 


<] 18. E. 2. A. 381. 56. II. 8. bookes [e, which pri- . L 1 of * 
22 E pronto qaget oh terre per Pentrie del heires for default of pay 


108. 31. Alf. pl. 31. reconciled, Jeoffor ou ſes Leires ment. And in this caſe it 
Car til ferra Hur d:fault de paiment. ſeemeth that the feoffee 
1. Et en ceſt cas i ſemblè and his heires ought to 
ofire rent ſervice, 3 le | fooffee et fes ſeeke the ſtranger and his 
rent charge, ou heires doyent querer le heires if they bee within 
rentſocke,ctilu'eft eftranger et heires lt England, becauſe there is 
wad i thn, This i JO deins Fngleterre, no place limited where 
a good lovicall argu. Put £e9 que nul lieu off the payment ſhall bee 
ment à diwifone, & limit lou le payment made, and for that ſuch 
| A ſerra Jait, et Pur ceo rent is not iſſuing out of 
[4] vide Sed. 382. [4] Littleton uſeth this gue tet rent 1 eft pas any land, &c. 
| argument elſewhere, i ant + hors d aſcun 
where {ce more of this 2 
matter. forre, Ee. 


Pur default de payment. Note here, ſeeing it is but a ſumme in groſſe, there need 
no demand ot the rent; tor Littleten here ſaith, that the feoflee ought to ſecke the perſon of 
the ſtranger to pay him the ſumme of money, becauſe it is a ſumme in groſſe and not iſluing 
out of the land, 


rent, il covient 


Sect. 346: 
(Hob. 130. 9. Roll. Abr. 447: FF Le feoffor, do- ET hic nota dex AND here note two 


Poll. 386. 8, Rep. 71. Aut. 39. b.) . . . 

; N nor, Sc. ou a choſes: un ot, que things: one is, 
lour heires. Hereby it nul rent (que pro- that no rent (which is 
may ſeem that if a man make perment eff dit rent} properly faid a rent) 
a tcoflinent, gitt, cafe . 5 
* (omitting bimſelfe) he pert eftre reſerve ſur may be reſerved upon 
my 779.85 gh org to his aſcun feoffment, done, any feoffment, gift. Or 
wires (1). But Littleton is not ; "8 
ſo to be underttood ; his mean- as eas, Jorfque tant- leaſe, but onely to the 
ing is, that either the feot- folement al feoffor, feoffor, or to the do- 
tor, Ke. may reſerve the rent % 4 donor, ou al nor, or to the leſſor 
to himſelte only, or to him- a . . . : 
ſclfe and his heires. Aud yet Jeffor, ou, a [017 Heires, or to their heires, and 


that a man may make a tcoft- 


ment in fee reſerving a rent 8 10 poit : re re- bee reſerved to any 

(Ant. 164 a.) of forty ſhillings to the feot- ſerve @ afcun eſtramge ſtrange perſon. But if 
tor {or tcarme of his lite, and 

perſen, 


e, L. and M. and Roh. Ft pur ceo que nul lieu oft limit Fou I» payment forra ſuit, et, not in I.. and M. nor Roh. 
* hors not in Land M. nor Roh. | auter added in I and M. and Roh. 9 not in L. aud NI. nor Roh. 


(1) Plo. 107. If a man leaſes, rendering rent to the heir, it is woid; for the heir tales as purchaſor, and is quaſi a ranger. 
Hob. 130. Oats v. Frith. Father /i'/ed in fre and jon join in a leafe to cominence after the death of the father, rendering rent 
to the fon, and dies, the reſtrvation was al ndged woid; for tho" the ſon proves hrir by the event, that does not mend the caſe : but if 
the reſervation had been tothe heir of the ltjjory omitting the Vor, it zcoul have been g, for the" the rent never was in the father to 
demand, yet the ſou uaulil tube it; not as a purchaſor, but asa rent inferent in tle rout of the reverſiong which he has by deſcent from 
his father ; and in this ſenſe the rent itſelf vas in the father, ,. 10 releaſe (by the wvord rent, but not ation) tho" not to aſk. So 
note the difference, (ſays Hobart) <vhen in ſuch a leaſe the rent is reſerved to the heir firft, omitting the anceftor, wwhich is good, and 
avhere an annuity or <varranty is granted againſt the heir, omitting the anceſfor, <vbich is not good. It appears in the caſe of 
Littleton, that tho* the reſervation to a ſtranger be bad to carry any rent to the fi ranger, yet it will be good to the leſſor, and that not 
only during his life, but generally during all the term; for <vhen it is ſaid, rendering to I. S. the words I. S. Hall be void, in the 
Same manner as if he had ſaid, rendering rent generally : Becanſi, It, If a man leaſes, rendering rent to him and a ſtranger, it is 
good to him clearly, and void to the firanger. 31. Al. 30. zu, When a man leaſes, rendering rent to him and his heirs general, 
yet the lax will dire? it to an iſſue who is not his heir general, merely for congru "ty's ſave, Dyer 115. 6. Sir Thomas Wyant; 
caſe, and before 12. . Difference between a leaſe reſerving vent to I. S. and a lrale upon condition, that J. S. Mall re-enter if the 
rent be in arrear, for there neither ſhall enter 53 not I. S. be. auſe he caunot by lau; not the leſſor, becar/e there are no <vords to give 
re-entry to anybefide I. 8S. But in the caſe of Doctor aud Student, feoffinent upon condition, that hefthall pay 261. to 1. S. and that 
ethereviſe I. S. all re-enter ; there, tho? I. S. cannot re-enter, the ferffor can, for there the condition ch created by the fe words : 
and tho" be intends the advantage of this I. S. it does not ſignify, S828. H 8. Dyer 33. Dewije to the prior of F.. B. ſo that 
he pays to the Dean and Chapter of St. Paul's, and that if he does not fo, the Dean aud Chapter ſhall have it, that is a void condition 
to make it a remainder, but it is good for the deviſor to re-enter. Difſerence betrveen a rent upon a leaje and arent upon a froffment : 
in the laſt cale rent would be void to a Aranger, aud yet not good to the feoffor, becanfo the dato does not create ity and it is not /o 
reſervcd ; but the caſe of a feefſment is like to à grant ef reat to I. S. aud that if it ve in avrear that I, D. all diftrain, there 

the 


Lab. 3. 
perſen. Mes fi deux 


oyntenants font un 
leas per fait endent, 
reſervant a un de eusx 
un certaine annuall 
rent, ceo et aſſets 
bon a luy a que le rent 
eft reſerve, pur ceogue 
i/ eft privy a le leaſe 
& nemy eſtrange a le 
leas, &c. 


upon Condition. 


two jointenants make 
a leale by deed in- 
dented, 
one of them a certain 
yearely rent, this is 
good enough to him 
to whom the rent is 
reſerved, for that hee 
is privie to the leaſe 
and not a ſtranger 
to the leaſe, &c. (1) 


reſerving to 


Sect. 347. 


after his deceaſe, a pound of (10. Rep. 106, Hob. 130.) 
comvne to his heires, that 
this is good. 


If a man make a feoffe- (Ant. 47. a.) 
ment in fee, reſerving a rent 
to him or his heirs, it is good 


[JJ] ro him for tearme of his /] Lib. 5. fol. 111, Mallorie's 
lite, and void to his heire. 


Mes js 2. joyntenants 
ont un leaſe per fait 
indent, &c. 

This cafe being by deed 


indented, is evident, and it 
hath been touched before; but (Polt. 318. a. Ant. 47. 3.) 


if chat two joyntenants without a deed indented make a leaſe for life, reſerving a rent to one 


of them, it ſhall enure to them both in reſpect of the joyat reverſion. And fo it is of a ſur- 
render to one of them, it ſhall enure to them both. 


If rwo n the one for life, and the other in fee, joyne in a leaſe for life, 
in tayle, reſerving a rent, the rent ſhal enure to them both ; 


or a gift 


tor if the particular eſtate deter- 


mine, they ſhail be jointenants againe in poſſeſſion, But if tenant for life, and he in the re- 
verſion joyn in a leaſe for life, or a gitt in taile by deed, reſerving a rent, this ſhall enure to 


the tenant for life onely, during his life, and after to him in the reverſion, 
grants that which he may lawfully grant ; and if at the common law they had 

ment in fee generally, the feoffee ſhould have holden of the tenant for life du 
and after of him in reverſion, and ſo it was holden [g] in the King's Bench, 


LE ſecond chſe * oft, 

que nul entrie ou re- 
entrie {que eſt tout un) ÞF 
poit etre reſerve ne do- 
ne a aſcun perſon, forſque 
tantſolememt al fegſtor, 
ou al donor, ou al leſſor, 
ou a lour heires: & tiel 
+ reenter ne poyt eftre 
grant a un auter perſon. 
Car fi home liſſa || terre a 
un auter pur terme de 
vie per indenture, ren- 
dant al leſſor et a ſes 
heires certaine rent, & 
pur default de payment 
un reentry, Ec. ſi apres 
le leffor per un fait gran- 
ta le reverſion de la terre 
a un auter en fee, et le 
tenant a terme de wie 
atturna, Cc. ſi le rent a- 


A not in Roh. but in L. and M. 


and Roh. 


(1) The principle which gave riſe to this rule is, that rent is conſidered as a retribution for the land, 
able to thole who would otherwiſe have had the land.—It is to be obſerved, that remainder-men in a tettlement, 


Sect. 347. 


'T HE ſecond thing is, 

that no entry nor re- 
entry (which is all one) 
may be reſerved or given 
to any perſon, but only to 
the feoffor, or to the do- 
nor, or to the leſſor, or 
to their heires: and ſuch 
reentrie cannot be given 
to any other perſon. For if 


a man letteth land to ano- 


ther for tearme of life by 
indenture, rendringto the 
leſſor and to his heires a 
certaine rent, and for de- 
fault of payment a reen- 
try, &c. if afterward the 
leflor by a deed granteth 
the reverſion of the land 
to another in fee, and the 
tenant for terme of life 
attorne, &c. if the rent be 


for every one 


ring his life, 


UE ml en- 
trie, Ec. 
Here Littleton re- 
citeth one of the max- 
imes of the common 
law ; and the reaſon 
hereof 1s, for avoyd- 
ing of maintenance, 
ſuppreſſion of right, 
and ſtirring up of 
ſuites; and « Sing 
fore nothing in ac- 
tion, centric, or re- 
entrie, can hee grant- 
ed over; for ſo un- 
der colour thereof 
3 titles might 
ce granted to great 
men, wherby right 
might bee trodden 
downe, and the weake 
opprefled, which the 
common law forbid- 
deth, as men to grant 
before they be in poſ- 
{cthou, 


Pur default 
de payment un 
reen!rics 


+ ne added in L. and M, and Roh. 
|| certeive added in L. and M. and Roh. 


(Ant. 199. a. 


214 


(4 


5. E. 4. 4. 8. 27. H. 8. 16. 
Vide Sett. 58. 


6. Rep. 13. a 
Ant. 42+ a. 45+ a» 3. b. 193+ a) 


made a feoff- Vide Sect. 58. 


[;] Mich. 36. & 37. Eli. 


(1. Roll. Abr. 473.) 


treter rent in L. and M. 


and is therefore pay- 
being, at firſt 


view, neither feoffors, donors, leflors, nor the heirs of feoffors, donors, or leſſors, there ſeems to have been, for ſome time 1 the 
ſtatute of Uſ-s, a doubt, whether the rents of leaſes made by virtue of powers contained in ſettlements, could be reſcrved to them, 


Iu Chudleigh's caſe, 1. Kcp. 1 


29+ it is politivcly ſaid, that if a feoffment in fee be made to the uſe of one for life, remainder to ano- 
ther in tail, with ſcveral remainders over, with a power to the tenant for life to make leaſes, 


reſerving the rent to the reverſioners, 
and the tenant for life acccrdingly makes leaſes, neither his heirs nor any of the remainder 


-men ſhall have the rent. 


But in 


Harcourt v. Pole, 1. Anderf, 273. it was adjudged, that the remainder-men might diſtrain in theſe caſes, And in Sir Thomas 


Jones, 25. the tum in Chudleigh's caſe is denied to be law. 
vertibly right, if we conſider that both the leſſces and remainder- c ir eſtate Ou 
ritance of the ſettler; and therefore the law, to uſe Sir Edward Coke's cxpreſlion in Whi 


tribute the rent to every one to whom any limitation of the uſe is made. 


Lt, 


The determination in Harcourt v. Pole will appear incontro- 
men dei ive their eſtate out of the reverſion, or original inhe- 
tlocke's caſe, 8. Rep. 71. will diſ- 


— 


the difireſs is of no value. 40. Aſſ. 26. But here the words are ſufficient to create @ rent, aud in an entire clauſe, part wh be 
woid. 4 E. 4. Obligativa to I. S. payable to I. D. it is good to I. 85S. Difference where the repugnancy of words appears, as here, 
and where it does not: as a releaſr of all actions which 7 have as executor, and 1 have none as executor 3 this is void, becauſe it 
does not appear. 22. H. 7. Kel. 88. . Ceſtuy que uſe leaſes, rendering rent 10 himſelf, and dics ; the heir ſhall ee rent. 
Yet in 5. H. 7. 5. b. the rent, with the rewverfion, gocs to the froffees, tho riſer d to the ceſtuy que uſe ; yet in law : feoffees 
are donors; fo it ts, in Hi, the froffees leaſe, rendering rent to the cettu y = wa uſe, it is good for themſelves, which ts fironger. Sir co. 
makes a frafinent to the uſe of himſelf for life ; remainder to William Huntley %s /on and heir apparent and his heirs: Sir Geo. 
and William join in a leaſe for years, rendering rent to Sir Geo. his heirs and aſſigns : Sir Geo. dies. Reſolved, that the reſer- 


wation and the rent are determined; for William is not as as beir, aud therefore he cannot have the rents Huntley”s caſe, 
Palm. 485. Lord Nott. Mog. 


= * — — 2 — 
— — —— — 5 = — 


5 my 
— 


— 


— 2 22 — — — 


— — 
— 


— — 


— 


Lib. 3. 


(10. Rep. 42.) 


(Pio. 942.2. 1. Roll. Abr. 411 
Pokt. 379. 4.) 


Regiſter 246. Pl. Com. 27. 94+ 
B. 3. Fermedon 68. F. N. B. 


201. Lib. 10. fo. 36. May Por- 
ungton's caſe. 


(Pio. 242. 3.) 

Brooke tit. Condition in Abr. 
11. II. 7. L'oppinion de Brom- 
ley. 10. E. 32. 10. Aff. Pl. 24. Pl. 
Com. 36. 11. II. 7. 17. 19. R. 2. 
Done 10. 

(1. Roll. Abr. 475. Nov 7. 

g. Rep. 64. b. 65. 8. Rep. 95 
Polt. 213. b.) 


Pl. Com. 313. 314. in Scolaſti- 
cac's cal. 


(Hob. 130.) 
15. E. 4. 14. & 


21. H. 7. 18. a. 


(Aut. 46. b.) 


Cap. 5. 


reentrie, &c. Hereupon 
is to bce collected divers 
diverlitics. Firſt, betweene 
a condition that requireth a 
re-entrie, and a limitation 
that ½% facto determineth 
the eſſate without any entry. 
Of this firſt ſort no ſtranger, 
as Littleton ſaith, ſhall take 
any advantage, as hath beene 
ſaid. But of limitations it is 
otherwiſe, As if a man make 
a leaſe quorſyue, that is, un- 
till J. S. come trom Rome, the 
leflor grant the reverſion o- 
ver to a ſtranger, J. S. comes 
from Rome, tne rome ſhal 
take advantage of it and en- 
ter, becauſe the eſtate by the 
expreſſe limitation was de- 
termincd. 


So it is if a man make a 
leaſe to a woman gramdinu 
caftawixerit, or it a man make 
a leaſe for life to a widow, 
ff tamdiu in purd widu ale 
wiveret. So it is if a man 
make a leaſe for a 100 yeares 
if the leſſee live ſo long, the 
leſſor grants over the rever- 
ſion, the leflee dies, the gran- 
tee may enter, carſu qud 
ſupra. 

2. Another diverſitie is be- 
tweene a condition annexed 
to a frechold, and a condition 
annexed to a leaſe for years. 


Of Eſtates 


pres ſeit aderere, le 
grantee de le reverſi- 
on poit diſi reiner pur 
le rent, fur ceo que le 
rent eft incident a le 
reverſion; mes il ne 
poitentrerenlaterre, 
& ouſte le tenant, fi- 
come le leſſon puiſſoit 
ou ſes Heines, ſi le re- 
verſion uft eſte conti- 
nue en ceux. Sc. Eten 
ceſt caſe Pentrie eft 
tolle a touts temps; 
car le grantee de le 
reverſion ne poit en- 
trer,cauſaquaſupra- 
Et ie leſſor ne ſes 
beires ne poyent eu- 
ter; car ſi le leſſer 
puiſſoit entrer, don- 
ques il covient que il 


ſerroit * en fon pri- 


mer eſtate, &c. et ceo 
ne poit eſire, pur ceo 
que il ad alien de 
luy le reverſion. 


Sect. 347. 
after behind, the 


grantee of a reverſion 
may diſtreine for the 
rent, becauſe that the 
rent 1s incident to the 
reverſion ; but he may 
not enter into the 
land, and ouſte the te- 
nant, as the leflor 
might have done or 
his heires, if the rever- 
ſion had beene conti- 
nued in them, &c. And 
in this caſe the entric 
is taken away for ever ; 
for the grantee of the 
reverſion cannot enter, 
cauſa quad ſupra. And 
the leſſor nor his heires 
cannot enter; for if the 
leſſor might enter, then 
hee ought to be in his 
former ſtate, &c. and 
this may not bee, be- 
cauſe hee hath aliened 
from him the rever- 
ſion. 


For if a man make a gift in taile or a leale for life upon condition, that if the donee or 
leſſee goeth not to Rome before ſuch a day the gift or leaſe ſhall'ceaſe or be void, the gran- 
tee of the reverſion ſhall never take advantage of this condition, becauſe the eſtate cannot 
ceaſe before an entrie; but it the leaie bad beene but tor yeares, there the grantce ſhould have 
taken advantage of the like condition, becauſe the leaſe tor yeares %% fatio by the breach of 
the condition without any entry was void; for a leaſe for ytares may begin without cere- 
mony, and fo may end without ceremony; but an eſtate ot freehold cannot begin nor end 
without ceremony. And of a voide thing an eſtranger may take benefit, but not of a voida- 
ble eſtate by entry. 


Al feeffor, ou al donor, Sc. ou a lour heires, Sc. Here is to be obſerved 
a diverſitie betweene a reſervation of a rent and a re-entry ; for (as it hath beene ſaid) a rent 
cannot be reſcrved to the heire of the feoſtor, but the heire ma, take advantage of a condi- 
tion, which the feottor could never doe. As it I inteoftee another of an acre of ground upon 
condition that if mine heire pay to the feoffce, &c. 20 ſhillings, that he and his heires ſhall 
re-enter, this condition is good ; and it utter my deceaſe my heire pay the 20 thillings, hee 
ſhall re-enter, for he is privy in blood, and enjoy the land as heire to me. 

Forſque tantfolement al fegſfor, &c. ou a lour heires. Our author 


ſpeaketh here of naturall perſons for an example, for if a biſhop, archdeacon, parſon, pre- 
bend, or any other body politique or corporate, ecclefiaſtical or temporal, make a leaſe, &e. 


upon condition, his ſucceſtor may enter for the condition broken, for they are priv 


y in right. 


And fo if a man have a leaſe tor yeares and demiſe or grant the ſame uv pon condition, &e. 


and die, his executors or adminiſtrators ſhall enter for the condition broken, 


privic in right, and repretent the perſon of the dead. 


* en—a in L. and M. and Roh, 


tor they are 


(2] If 


Lib. 3. upon Condition. Cect. 347. 


* (y) If cefuy gue uſe had made a leaſe for yeares, &e. upon condition, the feoffees ſhould not 
enter for the condition broken, for they are privie in eſtate, but not privie in blood, 

Another diverſitie is in cafe of a leaſe for yeares, where the condition is that the leaſe 
ſhall ceafe, or be void, as is aforeſaid, and where the condition is, that the leflor ſhall re- 
enter; for there the grantee, as Litileton ſaith, ſhall never take benefic of the condition. 

And it is to be obſerved, that where the citate or leaſe is 1% fado voide by the condition 
or limitation, no acceptance of the rent after can make it to have a continuance ; otherwiſe 
it is of aa eſtate or leaſe voydable by entrie. (1) 

Another diverſitie is berweene conditions in decd, whereof ſufficient hath beene ſaid before, 
and conditions in law. As if a man make a leaſe for life, there is a condition in law annexed 
unto it, that if the lefſee doth make a greater eſtate, &c. that then the leſſor may emer. 
Of this and the like conditions in law, which doe give an entric to the leffor, the leſlor 
himſclfe and his keircs ſhall not onely take benefit of it, but alſo his aſſignee and the lord 
by eſchcat, every one for the condition in law broken in their owne time. Another diverſity 
there is betweene the judgement of the common law, whereof Littleton wrote, and the law 
at this day by force of the ſtatute () of 32. H. 8, cap. 34. (a) For by the common law 0 

rantee or aſſignee of the reverſion could (as hath been faid) take advantage of a re-entric by 
3 of any condition, For at the common law, if a man had made a leaſe for lite reſer- 
vine a rent, &c. and if the rent be behind a re- entrie, and the leſſor grant the reverſion 
over, the grantee ſhould take no benefit of the condition, for the cauſe before rehearſed. But 
now by the ſaid ſtatute of 32. 77. 8. the grantee may take advantage therof, and upon de- 
mand of the rent, and non-payment, he may re-enter. By which act it is provided, that as 
well every perſon which ſhall have any grant of the king of any reverſion, &c. of any lands, 
&c. which pertained to monaſteries, &c. as alſo all other perſons being grantees or aſſignees, 
&c. to or by any other perſon or perſons, and their heires, executors, ſucceſſors, and at- 
ſignees ſhal have like advantage _ the leſlees, &c, by entry tor non-payment of the rent, 
or for doing of waſte or other forfeiture, &c. as the ſaid leflors or grantors themſelves ought 
or might have had. Upon this act divers reſolutions and judgements have beene given, which 
are neceſſary to be knowne, 

1. That the ſaid ſtatute is generall, =. (5) that the grantee of the reverſion of every com- 
mon perſon as well as of the king ſhall take advantage of conditions, 

2. That the ſtatute doth extend to grants made by the ſucceſſors of the king, albeit the 
king be only named in the act, 

3. That where the ſtatute ſpeaketh of leſſees, that the ſame doth not extend to gifts in 
taĩle. 

4. That where the ſtatute ſpeakes of grantees and aſſignees of the reverſion, (4) that an aſ- 
ſignee of part of the ſtate of the reverſion may take advantage of the condition. As if leflee 
for life be, &c. and the reverſion is granted for life, &c. So if leſſee for yeares, &c. bee, and 
the reverſion is granted for yeares, the grantee for yeares ſhall take benefit of the condition 
in reſpect of this word (executors) in the act. . 

g. That a grantee of part of the reverſion ſhall not (c) take advantage of the condition; as 
if the leaſe be of three acres, reſerving a rent upon condition, aud the reverſion is granted of 
two acres, the rent ſhall be apportioned by the act of the parties, but the condition is de- 
ſtroyed, for that it is entire and againſt common right. 

6. That in the king's caſe, the condition in that caſe is not deſtroyed, but remaines ſtill in 
the king. ; c f 

7. By act in law a condition may bee apportioned in the caſe of a common S as iſ a 
leaſe for yeares be made of two acres, one of the nature of Burrough Engliſh, the other at 
the common law, and the leſſor having iſſue two ſonnes, dieth, each of them ſhall enter for 
the condition broken, and likewiſe a condition ſhall be apportioned by the act and wrong 
of the leſſee, as hath been ſaid in the chapter of Rents, 

8. If a leaſe for life he made, reſerving a rent upon condition, &c. the leſſor levies a fine 
of the reverſion, he is grantee or atſignee of the reverſion ; but without atturnment hee ſhall 
not take advantage of the condition, for the makers of the ſtatute intended to have all neceſ- 
ſary incidents obſerved, otherwiſe it might be miſchievous to the leſſce. (2) 

9. There 1s a diverſity betweene 1 condition that is compulſory, and a power of re voca-· 
tion that is voluntary: for a man chat hath a power of revocation, may by his one act extin- 
guiſh his power of revocation in part, as by levying of a fine of part; and yet the power ſhall 
remaine for the reſidue, becauſe it is in nature of a limitation, and not of a condition; and ſo 
it was reſolved (5) in the carle of Shrewſburic's caſe in the court of wards, Paſth. 39. Eliz, 
and Mich. 40 & 41. Elix. 

10. If the leſſor bargaine and ſell the reverſion by deed indented and inrolled, the bar- 
gaince is not in the per by the bargainor, and yet hee is an aſügnec within the ſtatut 

80 


(1) Becanſe the 1cceptines of rent cannot make 2 new leaſe, and the old one was determined; 
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(00 27. H. 8. 1. 


(J. Rep. 52. Ant. 211. b. 
I. Roll. Abr. 475. 3. Rep. 64.) 


Pl. Com. Browning's caſe. 136. 


(1. Saun. 237, 238. 239. 240% 
241.) 


(*) 32. H. 8. cap. 34 in le pre- 
Ahle. 
(«) 26. II. 6. tit. ent. COg- 40. 


(Pio. 175. b.) 


(+) Pl. com. Hill and Grarge's 
caſe 175. 176. : 

M. 10. & 11. Eliz. 180. 

Dier. ibid. 


14. Eliz, Dyer gog. Wynter's 
caſe, 

(4) PI. Com. Kidwellye's caſe 69, 
Vid. Dyer Mich, 14. & 15. Elis. 


g999- 

(1. Roll. Abr. 472. Poſt, 38s. 2. 
Ante 148. a. 1. Roll. Abr. 471. 
Mo. gg.) 3 

Vide 7. E. z. 63. Simile ad- 
judged in Communi Banco in 
the Lord Dyer's time. P. 17. Elis. 
Mich. 14. & 15. Eliz. Dyer g 
adjudge Winter's caſe, N 
(e) Lib. 5. fo. 54. Knight's caſe. 
Winter's caſe ubi ſupra. Knight's 
Caſe ubi ſupra. 


Lib. 4. fo. 120. Dumper's caſe. 


(4. Leo. 27. 28.29. 30. Mo. 202. 
20g. 
Reſolved in Duke's caſe. P. ſch. 


20, Eliz. in Commum Banco. 


Mallorie's caſe lib. 3. 112. b. 


(1. Roll 472. Hob. 213. Poſt. 
237. 263. b. 1. Rep. 112: 113.) 


(b) 14. Eliz. Dyer 39. 
(1. Rep. 173. b. 4. Rep. 11. b. 
1. Roll. Abr. 422, 


hut the acceptarce of the 


rent is a ſufficient declaration, that it is the leffor's will to continue the leaſe, for he is not entitled to the rent but by the leaſe. 


* 


Nate to the 11th alition. And ſee Symſon v. Butcher, Doug. Rep. 51 
Butcher, reported in the notes of that caſe. 


and the caſe of Wynn v. Humphreys; and Carter v. 


(2) Attornment heing taken away per 4. & 5. Ann, c. 16, the law ſeems to be otherwiſe now. Note to the 11th edit. 


5 3 


Lib. 3. Cap. s. Of Eſtates Sect. 348. 


(3. Rep. 62. b.) So if the leflor grant the reverſion in fee to the uſe of A. and his heirs, A. is a ſufficient aſ. 
ſignee within the ſtatute, becauſe he comes in by the act and limitation of the partie, albe- 
it he is in the po, and the words of the ſtatute be, 7o or by, and they be aſſignees to him, al- 
though they be not by him: but ſuch as come in meerly by act in law, as the lord of the vil- 
leine, the lord by eſcheat, the lord that entreth or claimeth tor mortmaine, or the like, ſhalt 
not take benefit of this ſtatute. 


Lib 3. fo. 113. Malloric's cafe, 11. If the leſſor in the caſe before bargaine and ſell the reverſion by deed indented and in. 
Lib. 8. fol. 92. af raw rolled, or if the leſſor make a feoffment in fee, and the leſſee re-enter, the grantce or feotice 
(Cro. Jac. 9. 1. Roll. 46.) ſhall not take any advantage of any condition, without making notice to the leſſee. 


12. Albeit the whole words of the ſtatute be, for non-payment of the rent, or for doing of 

waſt or other forfeiture, yet the grantees or aflignees ſhall not take benefit of every for. 

And ſo was it reſolved in Wyn- feiture, by force of a condition, but only of ſuch conditions as either are incident to the re- 
ter's caſe, Mich. 14. & 15. Elz. vertion, as rent, or for the benelit of the ſtate, as for not doing of waſt, for keeping the houſes 


in Communi Banco, aud often- in reparations, for making of fences, ſcouring of ditches, for preſerving of woods, or ſuch 


times ſince. Vide Dyer 309. like, and not for the payment of any ſumme in groſſe, delivery of corne, wood, or the like, ſo 
(Plo. 242. 1. Saun. 240. 1. Leo. ag other forfeiture ſhall be taken tor other forteitures lixe tc thoſe 7 N which were 
62.) there put, (videlicet) of pay ment ot rent, and not doing of wait, which are tor the benefit of 


the reverſion. (1) 


Scct. 348. 
AL feigniour per v%y NEM. ſi feyt feig- ALSO if lord and 


(F. N. B. 144. b.) de eſcheat, Sc. nur et tenant, ei tenant bee, and 
Note, here it appeareth, Je fenans fait un ticl the tenant make a 


that the lord by eſchcat , 
ſhall diftreine for the rent, {eaſe pur terme de vie, leaſe for terme of 


and yet the rent was reſer— rendant a lefjor ef a life, rendering to the 


29, E. 3. Reſceit 14. ved to the leſſor and his F, 1 : : 
e heires; but both aſſignees in ſes beires tiel annual leſſor and his heyres 


deed and afſignees in law rent, et pur default ſuch an annuall rent, 


ſhal have the rent, becauſe the 7, payment un re-en- and for default of pay- 
rent being reſerved of inhe- 5 
ritance to him and his heirs, Vie, Sc. / apres le ment a re-entrie, &c, 


15 incident to the reverſion, leſſor moruft ſans hoeire if after the leſſor dy- 


and gocth with the ſame. But . . . 
the ront were reſerved to qurant la vie Ie te- eth without heire du- 


him and his afſignes, and the u, a ferme de ring the life of the te- 


leflor aſſigned over the rever- ,.;, , IE A - 
fon, ani dyeth, the afignce. ©. per gue le re- nant for life, whereby 
ſhall not have the rent alter ve ian devient al the reverſion com- 


his deceaſe, becauſe the rent ſp, por per voy de, meth to the 1 
determined by his death, tor Je 8 p 2 J f- ord by 
that it was not reſerved to cheat, et puis le rent way of eſcheat, and 
(Aut. 1. b. 47. a.) him, his heirs, and afſignes. die le Fenaunt à terme after the rent of the te- 
Mes il ne poet en- do vie ſeit aderere, le nant for life is behind, 
trer en la terre fer ſojgnicr port diſlreiu- the lord may diſtrein 
2 2 ee, "ne er le tenant pur le the tenant for the rent 
creby it appeareth, that . 3 SEE. . X 
at the common law neither rent arerez mes ad behind; but he may not 
atfgnes in deed nor aſſignes 720 poet entrer en la enter into the land by 
in law could have taken erre per force del force of the condition 
the benefit of either entrie 120 
or re- entrie, by force of a cν,dtian, Ec. pur ces XC, becauſe that hee 


condition. „ „ que il net pas heire is not heire to the leſ- 
Pur ceo que il weſt / * Jer, Sc. ſor, &c. 


OA f- A. 20. Pas berre al lefſor, Ec. 
e Both Aras os . 3 gardian in chivalrie (/) or in ſocage ſhall in the right of the heire take benefit of a 


AT. pl. 18. lib. 7. fol. 7. The 7 . ; : ED 5 , 
earl of Bedtord's caſe. condition by centric or re- enttie, by the common law, and fo it is here implyed. 


Sea, 


* Hur, L. and M. and Roh. 


(1) It has alſo been lell upon this flatute, that if a man makes a leaſe for years upon condition that if the rent flould be in ar- 
rear, it ould be lucauful to the leſſor and his affigns to re-enter, and then the Vr afigns the rever/'on over, and the lefſee altornsy 
and the l:ſſpr dies, the grantee ſhall not take advantage of the condition for evat of thee words, bts heirs, in the riſervation of the 
condition; the condition being that he and his afſigns fall enter. By Brown, - «cho moved the eaſe in C. B. ex relatione J. Bu A. 
—[t appears therefore, that this reſervation of « andition is to be emule te ſur a r * % of rent as 15 mentioned bejore, in 
page 47. a. which deter mined by the death of the Ir; but that u. verthelefs the grantee ali bude . dvantnge of the conditions during 
the life of the grantor, by the 32. H. 8. Infra 215. 6. So note, the grantee of part of the rever fien i the cobete hall take advantage 
of a condition; for to this Pu the grantee of a rever/ion for lie or y'ars is an aſiguce ev/ihin the 32. Henry 8, oho nay 
enter; evhico nevertheleſs is very different in the caſe of @ evarranty ;, for a leſſee for liſe, v4 has but part ef the eftate in the she, 
is not aſſignee for voucher, Iufra 385. . On the other hand, the grantce of the xvhole eat in reverion in part ts nat an H nee 
evithin the 32. Henry S.: as if the rewverfioner in fre of 4 acres grants 2 arres in fries the grantee cannot enter ; el ich ayo is wiry uife 
ferent in the caſe of warranty, for the feoffee of 2 acres is in afſignee for Voucher, Intra 315+ 4. Lord Nott. MS. 


Lib. 3. 


upon 


Sect. 
ITEM. terre foit graunt a un 


* home pur terme de deux 
ans fur til condition, que $11 
payercit al grantor deins les 
dits deux ans 40 markes, T a- 
donques il averoit la terre a luy 
et a ſes heires, &c. en ceſt caſe ſi 
le grantee enter per force de le 
grant, fans aſcun Iiverie de ſei- 
fin fait a luy per le grantor, et 
puis if faya al grantor les 
40 markes deins les deux 
ans, uncore il nad riens en la 
terre forſque pur terme de deux 
ans, pur ceo que nul liverie de 
ſeiſin a luy fuit fait al com- 
mencement. Car Sil averoit 
franktenement et fee en ceſt 
caſe, pur ceo que il ad perſorme 
le condition, donque il averoit 
franktenement per force del 
prime graunt, Jou nul liverie de 
ſeifin de ceo fuit fait, que ſer- 
roit | inconvenient, &c. Mes ft 
le grantor 1ſt fait liverie de ſci- 
fin al grantee fer force de la 
grant, donque averoit le gran— 
tee le franktenement et le fee fur 
meſme le condition. 


22 without deed. 


eſſee enter, (as Litleton here faith at the be 
that is in poſl-{lion is void, as hath been ſaid, 
that no fee {imple doth paſſe, although the money be paid. 


Condition. Set. 349. 


349. 
ALSO if land be granted to a 


man for terme of two yeares 
upon ſuch condition, that if hee 
ſhall pay to the grantor within 
the ſaid two yeares fortie marks, 
then he ſhal have the land to him 
and to his heyres, &c. in this caſe 
if the grantee enter by force of 
the grant, without any liverie of 
ſeiſin made unto him by the 
grantor, and after he payeth the 
grantor the forty markes with- 
in the two yeares, yet he hath no- 
thing in the land but for terme of 
two yeares, becauſe no liverie of 
ſeiſin was made unto him at the 
beginning. For if he thould have 
a freehold and fee in this caſe, be- 
cauſe he hath performed the con- 
dition, then he ſhould have a free- 
hold by force of the firſt grant, 
where no liverie of ſeiſin was 
made of this, which would be in- 
convenient, &c. But if the gran- 
tor had made liverie of ſeiſin to 
the grantec by force of the grant, 
then ſhould the grantee have the 
frechold and the fee upon the 
{ame condition. 


S 


Fiſthly, that it is inconvenient 


that the fee ſimple ſhould paſſe in this caſe without livery of feitin. Sixtly, that argumentum 


ab inconvenienti, is forcible in law, as often hath beene and thall be obſerved, 
kind of condition in the ſcction next following (2). 


Et a ſes heires, &c. 


* homenot in I. and M. nor Roh. 
ren in L. and M. and Roh. 


8 , 
Sce more of this 


Here (Sc.) implyeth an eſtate in taile, or a leaſe for life, 


Sect. 


＋ gu added in L. and M. and Roh. 


216 


(3. Rep. 23. Plow. 484.) 


(Ant. a6.) 


Vide SeR. 60, 
(Ant. 48. a.) 


t inconvenient, ©c.—encontre 


(1) See ſome obſervations on condition* precedent, and conditions ſubſequent, in the laſt note upon this chapter. 


(2) The n-c-thty which there was in the old law, thar there ſhould always be ſome perſon to do the feudal duties, to fill the 
poſſeſſion, aud to anſwer theattions which might be brought for the fief, introduced the maxim, that the frechold could never be 
in abeyance. Sce 2. Wilſon, Bond v. Welt, 10. But it was admitted, that there were ſome caſes in which the inheritance, when 
ſcparated from the freehold, might be ſo. Ihe queſtion agitated in tne commentary upon this and the following ſc ction, ariſes 
from the difficulty of aſcertaining where the frechold, in the caſe mentioned by Littleton, is to be. By the live ry, it is taken out 
of the grantor ; it muſt therefore veſt in the ſeoffre. Vet it feems difiicult to conceive how 1t could be in the grantee, con- 
ſiſtently with the term of years. Theopinion adopted by Littleton and Sir Edward Coke is conformable to whit is (iid in Lord 
Strafford's caſe, 8. Kep. 73. b.—1t is to be obſerved, that tho' by conveyances at common law the freebold neceffirily paſſes out 
of the grantor ; and that if there is not ſome perſon in being in whom it can immediately veſt, the conveyance is void; that 


Lab. 3. 


, Rep. 9*.) 


31-E. 2. tit. feoffments & ſaits 
119. 


Cap. 5. 


O RE il ad 
fee ſimple 


conditionall, &c. 
The like is of an 
eſtate in taile, or for 
life. Many are of opi- 
nion againſt Littleton 
in this caſe, and their 
reaſon is, becauſe the 
fce ſimple is to com- 
mence upon a condi- 
tion precedent, and 
therfore cannot paſle 
until the condition bee 
performed; and that 
here I. Ittleton ot a con- 
dition precedent doth 
(before the perform- 
ance thereof) make it 
ſubſequent : and for 
proote of their opinion 
they avouch many ſuc- 
ceſſions of authorities 
that no fce ſimple 
ſhould paſſe before the 
condition pertormed. 
31. E.1. tit. feoffments 
& faits 119. A. letteth 
a mannor to B. tor 
term of twenty years, 
and the deed would, 
that after the terme 
of twenty yeares that 
B. and his heirs thould 
hold the ſaid mannor 
for ever by twelve 
pounds rent, A. ta- 
keth a wife and dyeth 
before the term be 
paſt, the wife of A. de- 
mands dower. And 
there Ha ,]çͥchiele 
juſtice faith, that the 
tre and the trank 
tenement doth repoſe 
in the perſon ot the 
leſſor untill the terme 


be paſt, for before thut 


the condition is not 

rtormed ; for if the 
etlor had aliened the 
land betore the end of 
the terme, . ſhould 
not recover by a writ 
of aſhſe, and by the 
death of the leſſor the 
chieſe lord ſhould 
have had the wardthip 


Of Eſtates 


Sect. 350. 
JTEM terre foyt 


grant a un home 
pur terme de 5 ans, 
fur condition, que S il pay 
al grantor deins les 
deux frimer ans 40 
markes, que adonque il 
averoit fee, ou auter- 
ment forſque pur terme 
de les 5 ans, et liverie 
de ſeiſin eft fait à luy 
per force de le graunt, 
ore il ad foe ſimple con- 
ditionell, &c. Et ft en 
ceo caſe le grauntee ne 
fata my al grantor les 
40 markes dems les 
primers deux ans, don- 


ques immediate apres 
meſmes les deux ans 


paſſes, le fee et le frank- 
tenement eft et ſerra 
adjudge en le grantor, 
fur ceo que le grantor 
ne poet apres les dits 
deux ans matatenant 
enter ſur le grauntee, 
pur ceo que le grantee 
ad uncore title per trois 
ans d' aver et occupier la 
terre per force de meſme 
le grant. Ft iſjimt pur 
ceo que le condition del 
part le grantee q en- 
freint, et le grauntor ne 
poet cut rem, la ley mitte= 
ra te fee et le franktene- 
ment enle grantor. Car ſi 
le grantee C11 60 caſe fait 
dc], donques apres le 
enfreinder de le condi- 
tin, &c. et apres les 


Sect. 350, 


ALSO if land be grant- 

ed to a man for term 
of five yeares, upon con- 
dition, that if he pay to 
the grantor within the 
two firit yeares forty 
markes, that then he ſhal 
have fee, or otherwiſe 
but for terme of the tive 
yeares, and livery of ſei- 
ſin is made to him by 
force of the grant, now 
he hath a fee ſimple con- 
ditionall, &c. And if in 
this caſe the grantee 
doe not pay to the gran- 
tor the fortie markes 
within the firſt two yeares, 
then immediately after 
the ſaid two yeares paſt, 
the fee & the frechold is 
and ſhall be adjudged in 
the grantor, becauſe 
that the grantor cannot 
after the ſaid two yeares 
preſently enter upon the 
grauntee, for that the 
grauntee hath yet title 
by three yeares to have 
and occupie the land by 
force of the ſame grant. 
And ſo becauſe that the 
condition of the part of 
the grantee is broken, 
and the grantor cannot 
enter, the law will put 
the fee and the frechold 
in the grantor. For if 
the grauntee in this caſe 
makes waſt, then after 
the breach of the condi- 
tion, &c. and after the two 


deux 


is not the caſe with reſpedᷓ to wills, conveyances under the ſtatute of uſes, truſts in equity, or grants of rents d zove. For as to 
wills; there is no immediate transferof the freehold, as upon thedeath of the teſtator it veſts in the heir to anſwer the lord's ſervices 
and the ſtranger's writs. As to conveyances under the ſtatute of uſes till there is ſome perſon in beirg in whom the uſe can veſt, 
the poſſeſſion is not altered, but continues in the feoftor and his heirs. Sce 1. Inſt. 23. As toe xecutory truſts, the legaleſtate imme- 
diately veſts and continues in the truſtee : and as to rents de n4wo, the tenant continues in poſſeſſion of the land out of which they 
iſſue, However, it is to be obſerved, that in caſes of wills, uſes, and truſts, if it be iycontiſtent with the eitates expreſly declared, that 
the freehold ſhould remain with the party (as if he has a term of yeais cpr given him), the law will not give hm, by miplicas 
tion, an eſtate of frechold. See Pybus v. Mitford, 1. Vent. 35 2. Adams v. Stvage, 2. Salk. 679. Penhay v. Hurrcl, 2. Vern. 370. 
Speed v. Davis, 2. Salk. 675. In the ſ:me manner, if a perſon limits his eſtate to ſuch utes as he thall appoint ; aneh inthe mean time, 
and until be makes au appvintmeut, to the uſe of himſelf and his heirs ; or if he limits it to the ule of himſelt oi lite, and after 


his 


Lib. 3. upon Condition. Sect. 3 50. 217 


deux ans, le grantor yeares, the grantor * = heire of the leſſor, and 
avera ſon briefe de ſhall have his writ of verdd Jower, 3 
waſt. Et ceo eft bone waſte. And this is a could not have fee, all which 
progſe adonque, que good proofe then, that be the words of that booke. 


dr ee, 12. E. 2. tit. voucher 265, 12. E. 2. tit. voucher 265. g 
le rever/ion eft en luy, the reverſion is in him, 7. letteth lands to B. for eight (8 Rep. 73. Plow. 481 ) 
ec &c. veares, and if the leſſor pay 

5 not a hundred markes to the 
leſſee at the end of the tearme, that then he ſhall have fee: by the non-payment af the mony, 
the fee and franktenement accrueth ro him, and before, the lefſce cannot be impleaded in 
a prœcipe, neither ſhall he vouch. 

[x] 7- E. 3. 10. I. letteth certaine lands to N. forthe tearme of ten yeares, rendring a hun- [*] 7. F. 3. 10. Pl. Com. Saye'y 
dred ſhillings by the yeare to him and his heires, and granted by deed, that if he held the lands calc 272. 
over to him and his heires, that he ſhould render by { yeare twenty pounds: the leflor dur. 
ing the tearme brought an action of debt for the rent. And there Herle chiefe juſtice of the 
Common Pleas giveth the rule, that during the tearme the leſſee had but for yeares, aad 
therefore the action of debt maintenable. 

[5] 44+ E. 3. tit. attaint. 22. and 43. Af. p. 41. D. and A. infeoffe the two plaintifes in the [7] 44: E. 3. tit. attaint, 24, 
ae, they let thoſe lands to S. for tearme of nine yeares upon condition, that if the plain- 40, 3% P. 41. 
tife in the aſſiſe pay a hundred ſhillings to S. during the tearme, that S. ſhall have it but for 
nine yeares, and it they pay it not, that S. ſhall have fee. S. continueth his eſtate by one yeare, 
and after granteth his eſtate to one H. which H. continueth his eſtate by two yeares, and 
granted the reſidue of the tearme to R. and within the tearme of nine yeares the plaintifes in 
the aſſiſe pay the hundred ſhillings to S. R. continueth his poſſeſſion after the tearme, and 
infeofteth P. which infeoffeth the lord Furnivall, againſt whom and others without any 
claim or entry made by the plaintifes, after the nine yeares ended he brought his alſiſe, and 
after adjournment recovered. 

[z] 10. . 3. 39. & 40. R. doth let certaine lands to J. for tearme of twelve yeares, and [:] 10. K. 2. 39. 40. 16. AT. 15. 
in ſuretie of his tearme he maketh a charter of the fee upon condition, that if he be diſtur- tu. Af. 161, PL Com. Browns 
bed within the tearme, that he cannot hold the lands untill the end of the tearme, that then "g's cate 135: 
he ſhall hold the lands to him and his heires for ever, and ſeiſin was delivered upon the one 
charter and the other. R. within the tearme plowed and ſowed the land, and tooke the profits 
againſt the will of J. and J. upon this diſturbance had tee and recovered in aſſiſe. 

6. K. 2. tit. Quid juris clamat 20. If a leaſe be made for a tearme upon condition, if the leſ- 6 R. 2. tit. quid juris clamat. 20. 
ſee pay a certain ſumme within the tearme, that then he ſhall have fee, if he pay the money 
he Bal have the fee, but if before the day of payment the leſſor levieth a fine to another, the 
leſſee ought to attorn by proteſtation, and if he pay the money, the conuſee ſhal have it, and 
the conuſee ſhall have the rent reſerved untill the day of payment ; and if land be letten for 
tearme of yeares upon condition, that if the leflce be ben ve within the tearme by the leflor, 
that he ſhall have tce, if he be ouſted, he ſhall have fee by the condition, and notwithſtand— 
ing he ſhall not have any aſſiſe, but he muſt hap poſſeſſion after the outter, and ot this he ſhall 
have an aſſiſe. 

And generally the bookes (*) are cited that make a diverſitie between a condition precedent {*) 15. H. 7. 1. 8. 14. H. 8. 18. 
and a condition fubſequent. $0. 3. H. 6. 6. b. 

And laſtly, they cite Dier, [a] 10. El:z. 281. and in Say and Fuller's caſe, Pl. Com. 272. the [4] Dyer 10. Elis. 281, Pl. Com. 
opinions of Dyer and Brozvne, OY 

Notwithſtanding al this there are thoſe that deſend the opinion of Littlton, both by rea- 
fon and authority. By reaſon, for that by the rule of law a liverie of ſeiſin muſt paſle a pre- 
ſent freehold to ſome perſon, and cannot give a freehold in feet as it mult doe in this cafe, Vide Litt. in the chapter of te- 
if after hverie of ſeiſin made the frechold and inheritance thould not patle preſently, but ex- Nats for yeares. 
pect untill the condition be performed; and therefore if a leaſe for yeares be made to begin at 
Michaclmas, the remainder over to another in fee, if the leſſor make liverie of ſeiſin before 
Michaclmas, the liverie is voide, becauſe if it ſhould worke at all it mult take effect preſently, 
and cannot expect. 

Secondly, hey ſay that when the leflor makes liverie to the leſſee, it cannot ſtand with 8 +6 or Op Hos 
any reaſon that againſt his one liverie of ſeiſin, a freehold ſhould remaine in the leſtor, ſee- ““ 
ing there is a perſon able to take it. But if a man by deed make a leate for yearcs the te- 
mainder to the right heires of J. S. and the leſſor make liverie to the leſſee ſecundum forman 
chartæ. this livery is voyd, becauſe during the life of J. S. his right heire cannot take (tur 
nemo e heres wiventis), and in hat caſe rhe freehold ſhall not remaine in the leſſor, and ex- 
pet the death of J. S. during the tearme; for albeit J. S. die during the tearme, yet the fe- 
mainder is void, becauſe a liverie of ſeiſin cannot expect. 2 

n 


his deceaſe, to ſuch uſes as he ſhall appoint, and for want of appointment, to the uſe of his right heirs ;—in both of theſe caſes, 
the ſettlor and his heirs have a qualificd and determinable fee, until by an exerciſe of the power of appointment, an uſe veſts in 
the perſon to whom it is appointed; or till by the death of the ſettlor, without exercifing his power, the exerciſe of it becomes 
impoſſible, To this fee dower is clearly incident. If the ſettlor makes an appointment, a new uſe ſprings up and veſts in 
the appointee ; and the fee originally limited tothe ſettlor ceaſes ; and with it the right of the wiſe to her dower out of it: and 
from that time, the uſe appointed under the power takes effect, in the ſame manner as if it had been inſerted in the original 
deed, in the place of the power. But if no appointment is made, the fee, from being qualified and determinable, becomes 
ſimple and abſolute. It may be objected, that in the ſecond of theſe caſes, an eltate for life is expreſ3ly limited to the ſettlor, 
aud that the fee is therefore put in abeyance. But in the caſe of Leonard Lovie, 8. Rep. 76. where the eſtate was deviſed to 
Leonard Lovie expreſsly for his life, without impeachment of waſte, and afterwards to ſuch uſes as he ſhould appoint, and 


alter ſcveral intermediate 1emainders to the uſe of his right heirs, it was reſolved, that the ſee veſted in him till the wo 
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Lib. 3. 


(2 Rep. 85.) 


[5] Hill & Crange's Pl. Com. 171. 


ſc} 10. E. g. Seignior Stafford's 
caſe, lib. 8. fol. 74- Pl. Com. 
Nichol's caſe 487. 


Sei gnior Staflora's caſe ubi iupras 


Pj. Cort. in Nichols cale 14, 


[] 10. E. 3. 54 


[ec] 32. E. 3. tit. garc. Jo. 


Cap. 5. 


Of Eſtates Sect. 380. 


And they ſay further, that ſecing all the bookes aforeſaid prove that ſuch a condition is 
good, and that the livery made to the leſſee is effectuall, by conſequence the freehold and 
inheritance muſt paſſe preſently or not at all, 

And it is not rare, ſay they, in our bookes that words ſhall be tranſpoſed and marſhalled 
ſo as the feoffment or grant may take effect. [5] As it a man in the moneth of February make 
a leaſe for yeares reſerving a yearely rent payable at the feaſts of Saint Michael the Arch- 
angell, and the Annuntiation of our Lady, during the tearme, the law (in this caſe of reſer- 
vation) thall make tranſpoſition of the feaſts, /g. at the feaſts of the Annunciation, and of 
Saint Michael the Archangel, that the rent may be paid yearely during the tearme. And ſo 
it is [c] in caſe of a grant of an annuitie. And further they take a divorſitie in this caſe be- 
tweene a leafe for life and a leaſe for yeares. For in caſe of a leaſe tor lite with ſuch a con- 
dition to have fee, they agree that the fee ſimple paſſeth not before the performance of the con- 
dition, for that the livery may preſertly worke upon the freehold; but otherwiſe it is in tho 
cuſe of a leaſe for years. Allo they take a diverſitie between inheritances that lie in grant 
and inheritances that lie in livery, For they agree that if a man grant an advowſon for 
yeares upon condition, that if the grantee pay twenty ſhillings, &c. within the tearme, that 
then he ſhall have fee, the grantee ſhall not have fee untill the condition be performed, BE! fie 
de fimilibus. But otherwiſe it is where liverie of ſeiſin is requiſite, and theretore if the kin 
make ſuch a leaſe for yeares upon ſuch a condition, the tee imple ſhall not paſſe preſently, 
becauſe in that caſe no livery is made. 

They alſo make ſeverall anſwers to the authorities before cited. For as to the caſe in 

1. E. 1. they ſay that either the caſe is miſreported, or elſe the law is againſt the judgement, 
For the caſe is but this, that a man make a leaſe of a mannor to B. for twenty yeares, and 
that after the twentic ycares B. ſhail hold rhe mannor to him and his heires by 12 pound 
rent and (as it muſt be inteaded) maketh livery of ſciſin, in this caſe it is cleere (ſay they) 
that B. hath a fee ſimple maintenant, tor there is no condition precedent in the caſe, 0 

As for the calc in 12. K. 2. the caſe (as it is put in the booke) is, that Foha de Marre made 
a charter to John de Burford of fee ſimple, and the fame day it was covenanted betweene 
them that Joos de Furford ſhould hold the fame tenements tor eight years, and if he did not 
pay a hundred markes at the end of the tearme that the land ſhall remaine to John de Burford 
and his heires. In which caſe, ſay they, there 1s direct repugnancy ; for, firſt, the charter of 
the fee ſimple was abſolute, and after the fame day it was covenanted between them, &c. this 
covenant being made after the charter, could neither alter the abſolute charter, nor upon a 
cundition precedent give him a fee ſimple that had a fee ſimple before. 

To all the other bookes, 23. 7. I. 3. 10. E. 3. 10. Af: 44 E. 3. 43. AN. and 6. R. 2. they 
fay, that being rightly underſtood they are good law ; for in ſome of theſe bookes, as namely in 
10. E. 3. 10. A. Ste. it appeareth that there was a charter made in ſurety of the tearm, which, 
ſay they, muſt be intended thus, 4/z. a man maketh a leaſe for yeares, the leflec enters and the 
leſſor makes a charter to the leſſee, and thereby doth grant unto him, that if he pay unto the 
leffor a hundred matkes during the tearme, that then he ſhall have and hold the lands to him 
and to his heires. 

In this caſe, ſay they, there need no livery of ſeiſin, but doth enure as an executory grant 
by increaling of the Cate, and in that caſe, without queition, the tee fimple paſleth not be- 
tore the condition performed. | 

And therefore [,i::leton warily putteth his caſe of an cſ:ate made all at one time by one 
conveyancc, and a livery made thereupon. 

For Littleton himſelte in the Se before ſaith, that in that caſe without a livery nothing 
pafleth of the frechold and inheruance, 

And this divertity (ſay they) is proved by books; and thereupon they cite [4] 10. E. 3. 54. 
In a writ of dower, the tenant vouched to warranty; the vouchce as to part pleaded that 
the huſband was never ſeiſed of any eſtate whereof ſhe might be endowed ; as to the refidue 
the tenant pleaded that he lefled to the huſband in gage upon condition that if the lefior 
paid ten markes at a certaine day, that he ſhould re-emter, and it he failed of payment, that 
the land ſhould remaine to the huſband and his hcires, which muſt be intended to be done by 
one entire act, and pleaded that he paid the money at the day, which is allowed to be a good 
plea : Ergo, the tee ſimple paſſed by the livery, otherwiſe the plea had amounted that the 
huſband was never ſeiſed, &e. And ſay they, that it cannot be intended that the judges ſhould 
be of one opinion in Vn tearme, and of another opinion in Michnelmaſſe tearm in the 
ſame yeare, and therefore (they hold) their ſeverall opinions are in reſpect of the ſaid diver- 
ſitie of the caſes. | 

[e] 32. E. z. tit. garr. 39. a tenant by the curtefie made a leaſe for yeares, and in ſurety of 
the tearme, &c. made a charter in fee imple, and made livery according to the charter (note 
a ſpeciall mention made of livery in this cafe); and iflue being taken in an atliſe, whether the 

tenunt 


= 


ment was made. SecalſoSir Edward Clcere's caſe, 6. Rep. 18. It may alſo be objeCted, that a limitation to ſuch uſes as a perſon 
ſhall appoint, is incompatible with, or rendered void by, the ſubſequent limitation of the fee to him, as the ownerſhip of the 
tee carries with it every power of appointment. But it is to be obſerved, that the owner of the fee cannot convey the inheri- 
tance, but by deed ſealed and delivered. Now he may limit a fee, under a power, by a mere inſtrument in writing, and with— 


out any of thoſe forms or ceremonies which the law requires for paſling real property; 


; which, clearly, is a power not included 


in the owr.erſhip of the fee, It muſt, however, be noticed, that as a power of appointment is liable to be ſuſpended and de- 
ſtroyed, and as the exiſtence of the power is the only circumſta:;ce which precludes the wife from her dower, in the caſe I bave 
mentioned there always muſt be a poſſibility of danger in taking a title which depends upon it. Yet in fome caſes the poſſibi- 


lity is ſo ſmall as not to deſerve attention. Some remarks on the mode generally uſed for barring the wite's dower will be 
offered in the courſe of theſe annotation:. | 


Lib. 3. upon Condition. Set. 350. 


tenant by the courteſie demiſed in fee, upon the ſpeciall matter found, it was adjudged that 
a fee ſimple paſſed, and that the heire might enter for a forfeiture, which, fay they, in caſe of 
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livery is an expreſſe judgement in the point agreeing with the opinion of Littleton, 


(f) 43- E. 3+ 35» In an action of waſt againſt one in lands which hee held for tearme of V 43: E. 3. 36- 


yeares, Belknap pleaded thus for the detendant : that the defendant was ſeiſed in fee, and in- 
teoffed the plaintite, &c. and after the plaintife demiſed the land back againe to the defendant 
for yeares upon condition, that if the defendant paid certaine money, &c, that then the de- 
fendant might retaine the land to him and to his heires, and if not, the plaintife might en- 
ter, &c. and pleaded that the tearme endured, and that the day of payment was not come, 
and demanded judgement, if the plaintife may maintaine an action of waſte, inaſmuch as the 
defendant had now a fee ſimple, and ſhewed forth the indenture of leaſe with the condition 
(Which agreeth with Lizleton's caſe) all being done at one time, and by one deed, and a li- 
very intended, and with Lzztleton's _—_ alſo, It is true, ſay they, that Cavendiſh ac- 
counſell with the plaintife offered to demurre, but never proceeded. (g) ide 20. A pl. 20. 

Other authorities — cite, but theſe (as I take it) are the principall, and therefore for 
avoyding of tediouſnefle, having I feare beene too long upon this point, the others I omit, 
Only this they adde, that Lizzleton had ſerene and conſidered of the {aid bookes, and have ſet 
downe his * where livery of ſeiſin is made upon a conveyance made at one time, as 
hath beene ſaid, that he hath fee ſimple conditional“. 

Benigne leflor, utere two judicio, nihil enim impedio. Conditio beneficialis que flatum conſlvit 
benign? ſecundum wverborum intentionem eft interpretanda, odioſa autem que ftatum diftruit riese 

ſicundum verborum proprietatem eft accipienda. 

A leaſe is made to a man and a woman for their lives upon condition, that which of them 
two ſhall firſt marry, that one ſhall have fee, they entermarry, neither of them ſhall have 
fee, for the incertainty. 

Note, It the condition be to increaſe an eſtate (that is to ſay) to have fee upon payment of 
money to the leſſor or his heires at a certaine day, before the day the leſſor is attainted of 
treaſon or telony, and alſo before the day is executed, now is the condition become impoſ- 
ible by the act and offence of the letlor, and vert the leſſee ſhall not have fee, becauſe a prece- 


2 — to encreaſe an eſtate muſt be performed, and if it become impoſſible, no eſtate 
1l riſe, 


Pur ceo gue le grantor ne poet entrer, Se. Regularly when any man will 
take advantage of a condition, if hee may enter hee muſt enter, and when he cannot enter he 
muſt make a claime, and the reaſon is, for that a free-hold and inheritance ſhall not ccaſe 
without entry or clayme, and alſo the teoftor or grantor may waive the condition at his 
pleaſure, 

As it a man grant an advowſon to a man and to his heires upon condition, that if the 
grantor, &c. pay 20 pound on ſuch a day, &c. the ſtate of the grantee {hall ceaſe or be utterly 
void, (1) the grantor payeth the money, yet the ſtate is not reveſted in the grantor before a 
Cme, and that claim muſt be made at the church. (4) And fo it is of a reverlion or remain- 
dur of a rent, or common, or the like, there muit be a claime before the Hate be reveſted in 
the grantor by force of the condition, and that claime muſt be made upon the land, 

A fort:ori, in caſe of a feoſfment which patlerh by livery of ſeilin, there mult be a re-entry 
by force of the condition betore the ſtate be voyd. 

If a man bargaineth and ſelleth land by dee indented and inrolled with a proviſo, that if 
the bargainer pay, &c. that then the ftare ſhal ceaſe and be void, he payeth the money, the 
itate is not reveſted in the bargainer before a re-entry,(2) and ſo it is it a bargain and ſale be 
made of a reverſion, remainder, advowſon, rent, common, &c. And fo it is if lands bee 
deviſed to a man and to his heirs upon condition, that if the deviſee pay not 20 pound at ſuch 
a day, that his eſtate ſhall ceaſe and be void, the money is not paid, the ſtate ſhall not be 
veſted in the heir before an entry. And ſo it is of the reverſion or remainder, an advowlon, 
rent, common, or the like. (3) 

But the ſaid rule hath divers exceptions. Firſt, in this preſent caſe of Lirzleter, for that he 
can make no entry, he ſhall not be driven to make any claime to the reverſion : for ſeeing by 
conſtruction of law the freehold and inheritance paffeth maintenant out of the leflor ; by the 
like conſtruction, the frechold and inheritance by the default of the leflce ſha!l be reveſted in 
the leſſor without entrie or claime. 5 

2. If I grant a rent charge in fee out of my land upon condition, there if the condition be 
broken, the rent ſhall be extinct in my land, becauſe I (that am in poſleſſion of the land) need 
make no claime upon the land, and theretore the law ſhall adjudge the rent voide without any 
claime. 

3. If a man make a feoffment unto me in fee upon condition that I ſhall pay unto him 20 


pound at a day, &c. before the day I let unto him the land for yeares referving a rent, 2 
after 


(1) Acc. 2. And. 8. 
(2) Acc. 1. Rep. 174. 3. as to the general principle ; but the particular caſe there was, 


to the uſe of himſelf for life, with ſeveral remainders over; with a power of revocation, By an e 
voked the uſes ; and it was held, that the antient uſes were determined, without entry or claim, — 
nant for life of the land, and he could not enter upon himſelf; and no claim was neceſſacy, as an Exp 


ftrong as any claim could be,—See the following page. 


() 20. AM. pl. go, 


Lib. 8. fo. 90. France“, caſe, 
(Dyer 45. Plow. 7. a.) 


(Pio. 481. 3. Ant. $06. a. b.) 


P!. Com. Browning & Befton's 
caſe 133. b. 
(2. Rep. 53- b.) 


Vi. Littleton cap. Villein. 


(4) Pl. Com. Browning's caſe 
133- b. 


42. E. 3. 1. 


o 


Lib. 2. fo. 30. Sir Hugh Cholme 
ley's caſe. 


(5. Rep. 34- 3. b. Plo. 242. 3) 


Vid. lib. i. fo. 174. Dig's caſe, 
20. E. 4-18. 19. 


Pl. Com. Browning's cafe 133+ bs 
20. E. 4. 19- 


20. E. 4. 19. 20. II. 7. 4b 
4 Rep. 33. 


that A. covenanted to ſtand (ized 
xerciſe of this power, he re» 


becauſe he himſelf was te- 
s revocatiun was as 


() The entry, or claim, may be made either by the party himſelf, or by a ſtranger, by his order. 2. Cro. 37. 
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Lib. 3. Cap. 5. Of Eſtates Set. 35 1, 352. 


{1. Rep. 97. 


Lib. 1. 174. Digge's caſe. 
(Parl. Rot. 227. a. 265. b. Ant. 
215. a.) 


Pl. Com. in Fulmetſtone's caſe. 


8. E. 2 Aff. 395- 


30 E. 3. 27. 


after faile of payment, the feoffee ſhall retaine the land to him and to his heirs, and the rent 
is determined and extinct, for that the feoffor could not enter, nor need not claime upon the 
land, for that he himſelfe was in poſſeſſion, and the condition being collaterall is not luſpended 
by the leaſe, otherwiſe it is of rent reſerved. 

4. If a man by his deed in conſideration of fatherly love, &c. covenant to ſtand ſeiſed to 
the uſe of himſelte for life, and after his deceaſe to the uſe of his eldeſt ſonne in taile, the re- 
mainder to his ſecond ſonne in taile, the remainder to his third ſonne in fee with a proviſo of 
revocation, &c. the father doth make a revocation according to the prov//o, the whole eſtate 
is maintenant reveſted in him without entry or claime for the cauſe atorctaid. 


Le grantee ad uncore title pur 3 ans, By this it appeareth that albeit 


the leſſee had pro tempore a fee ſimple, yet after that ſce ſimple is deveſted out of him, and 


veſted in the leflor, he ſhall hold the lands for three yeares by the expreſſe limitation of the 
arties. 


If a man make a leaſe for 40 years, the leſſce aſterwards taketh a leaſe for 20 yeares upon 


107. b. 1 condition that if he doth ſuch an act, that then the leaſe for 20 yeares ſhall be void, and after 
1 Koll. Abr. 494. 495. 497. the leſſee breake the condition, by force whereof the ſecond leaſe is void, notwithſtanding the 
49 . 99 3 a. 1. Roll. Abr. lenſe for 40 years is ſurrendred, for the condition was annexed to the leaſe for 20 yeares, out 
412.) the ſurrender was abſolute. So it is if a man make a leaſe for 40 yeares, and the leſſor grant 


the reverſion to the leflee upon condition, and after the condition is broken, the tearme was 
abſolutely ſurrendred. And the diverſitie is when the leflor grants the reverſion to the leſſee 


upon condition, and when the leſſee grants or ſurrenders his eſtate to the leſſor; for a condi- 
7. E. 4. 29. 14, E. 4. 6. 45+ E. 3. 


tion annexed to a ſurrender may reveſt the particular eſtate, becauſe the ſurrender is condi- 


tionall. But when the leſſor grants the reverſion to the leſſee upon condition, there the con- 
dition is annexed to the reverſion and the ſurrender abſolute. (1) 


A gardian in chivalrie took a feoffment of the infant within age that was in his ward, and 
the infant brought an aſſiſe, and the gardian ſhall be adjudged a diſſeiſor, which proveth that 


the teoffment as againſt the infant was voyd, and yet by acceptance thereof the intereſt of the 
gardian was ſurrendred. 


A man maketh a leaſe for tearme of life by deed, reſerving the firſt ſeven yeares a roſe, 
and if the leſſee will hold the land after the ſeven yeares, to pay a rent in money; the leflee 
will not hold over, but ſurrender his tearme : in this caſe in judgement of law be ba! but a 
tearme for ſeven yeares. And fo it is if a man make a leaſe for lite, and if the leſſee u ithin cre 
yeare pay not 20 ſhillings, that he ſhall have but a tearme tor two yeares, if hee pay not the 
money the eſtate for life is determined, and he ſhall have the land but for two yeares, 


Ceo eſt bone progſe adonques, que le reverſion eft in luy, Sc. Here is 
implyed that no man can have an action of walle, unleſſe the reverſion be in him, and by the 
authoritie of our author the reaſon of a cafe, and well applycd, is a good proofe in law. (2) 


Sea. 351. 


ES en tiels caſes de feoff= BRUT in ſuch caſes of feoffment 

ment ſur condition, lou le upon condition, where the fe- 
feoffor port loyalment entrer pur oftor may lawfully enter for the 
le condition - enfreint, &c. * [a condition broken, &c. there the 
le feoffor wad te franktenement feoftor hath not the freehold be- 
devant ſon entrie, c. fore his entrie, &c. (3) 


This upon that which hath beene ſaid is evident, and needeth no further explanation. 


Sect. 352. 


N donera, Sc. heit fait ſur tiel be made upon ſuch 
F ” Here is no time limited, condition ue le feof condition, that the feof. 
/ Om we . * þ | . 54 7 4 $6 
(Ant. 208. b. 1. Roll. Abr. therefore the feottee by 5 7 y , CICO 


£29. 1, Roll. Abu. 614-615. ) the law hath time du- 49807 a le terre al feg- tee (hal give the land to 


. Nan. 154. Dyer 14 Eliz. Dyer 9 E le feoſſee JTE M |< feaffment A LSO if al feoffment 


for, 
* /a—/ox in L. and M. and Roh. 


(1) See alſo Dyer 143. 2. Roll. Abr. 498. : : E 
(2) No perſon is entuled to an action ot waſte againſt a tenant for liſe, but he who has the ?mmed/ate eſtate of in! eritance in 


remainder or 1everlion, expetant upon the cltate for life. If between the eſtate of the tenant for lite who commits waſte, and 


the ſubſequent eſtate of inheritance, there is interpoſed an eſtate of freehold, to any perſon in , then during the continuance 


of ſuch interpoled eſtate, the action of waſte is ſuſpended ; and if the firſt ten int for lite dies during the continuance of ſuch 


interpoſed «tt ite, the action is gone for ever. But though, while there is an eſtate for life interpoſed between the eſtate of the 
perſon committing waſte, and that of the reverſioner or remainder-man in fee; the remaindet- mau cannot bring his action of 
waſte : yet, if the waſte be done by cutting down trees, &c. ſuch remainder-man in fee may leize them; ard if they are taken 
away, or made uſe of, before he ſeizes them, he may bring an action of trover. For, in the eye of the law, a remainder-man 


for life has not the property of the thing walted ; and even a tet ant for life ia poſſeſſion has not the abſolute property of it, 
but merely a right to the enjoyment or benefit of it, as long as it is annexed to the inheritance, of which it is conlidered a part, 


and therefore it helongs to the owner of the fee. See Ant. 53. b. = Rep. Pagett's caſe. Udal v. Udal, Alleyne 81. 3. P. W. 267. 
Bewick v. Whitehead, 22. Vin. Abr. 823. 2+ Eg Ca. Abr. 727. Rolt v. Somerville, 3. Atk. 757. 


(3) For till entry it doth not appear; the feoffor having power at his clection to void or continue the eſtate of the feoffee, 
hich he will do. Note to the 21th cdi. 


Lib, 3. 


for, et a la fome del 
ferffor, a aver et tener 
a eux, et a les herres 
de lour deux corps en- 
gendres, et pur default 
de tiel iffue, le remam- 
der al droit heires le 
ferffor. En ceo cas fi 
le baron devy, vivant la 
tome, devant aſcun e- 
ſtate en le taile fait a 
eux, * Ec. dongues doit 
le fooffee per la ley faire 
eftate a la feme cy 
pres le condition, et 
auxy cy pres [entent 
de le condition que il 
part faire, ceſtaſcavsir, 
deleſſer la terre alfemmie 
pur terme de vie fans 
impeachment de waſt, 
le remainder apres ſon 
doccaſe a les heres de 
+ corps ſa baron de luy 
engendres, et pur de- 
fault de tiel iſſue, le re- 
mainder as droit heires 
le baron. Et la cauſe 
pur que le leaſe ſerra 
en ceft cas a la feme 
ſole ſans impeachment 
de waſt, eft pur ceo 
que le condition ęſt, 
gue eſtate ſerra fait 
al baron et a ſa feme en 
+ taile, Et ſi tiel eftate 
uſt eſte fait en le vie le 
baron, donques apres 
le mort le baron el || uſt 
ewe eflate ent en le 
taile; quel eſtate eſt 
fans impeachment de 
waſt, Ft iſſint il eſi 


reaſon, que cy pres que 


Ec not in L. and M. nor Roh. 
+ le added in L. and M. and Roh. 


upon Condition. 


the feoffor, and to the 
wife of the feoffor, to 
have and to hold tothem 
and to the heires of 
their two bodyes en- 
gendred, and for default 
of ſuch iſſue, the remain- 
der to the tiglit heires of 
the feoffor. In this 
caſe if the huſband dy- 
eth, living the wife, be- 
fore any eſtate in taile 
made unto them, &c. 
then ought the feoffee 
by the law to make an 
eſtate to the wife as neer 
the condition, and alſo 
as neere to the entent of 
the condition as he may 
make it, (i) that is to ſay, 
to let the land to the wife 
for terme of life with- 
out impeachment of 
waſte, (2) the remainder 
after his deceaſe to the 
heires of the body of her 
huſband on her begot- 
ten, (3) and for detault 
of ſuch iſſue, theremain « 
der to the right heires 
of the huſband. Andthe 
cauſe why the leale ſhall 
bee in this caſe to the 
wife alone without im- 
peachment of waſte is, 
for that the condition 
is, that the eſtate thal be 
made to the hutband 


and to his wife in tale. 


And if ſuch eſtate had 
been made in the lite of 
the huſband, then after 
the death of the huſ- 
band ſhee ſhould have 


Sect, 352. 


ring his life, unleſſe he be 
hattened by the requeſt 
of the feoffor or the 
heires of his body, as 
Litileton (faith in the next 
ſection. 


Si le baron divie, 


Sc. But in this caſe, 
it the feoffee dyeth betore 
any feoſtment made, then 
is the condition broken, 
becauſe he made not the 
eltates, &c. within the 
time preicribed by the 
law, But if the teotfment 
bee made upon condition 


that the feoftee before the 


teaſt of St. Michael! the 
Archangell next tollowing 
give the land to the feot- 
tor and to his wile in taile, 
ut ſupra, and before the 
day the feotfee dieth, the 
tate of the heire of the 
feoffee thall be abſolute, 
becauſe a certaine time 
is limited by the mutual 
agreement of the parties, 
within which time the con- 
dition becommeth impoſ- 
lible by the act of God, as 
hath been ſaid before, and 
therefore it is necetlary 
when a day is limited, to 
adde to the condition, that 
the teoffee or his heires 
doe periorme the condi- 
tion; but when no time 13 
limited, then the feouftec 
at his perill muſt performe 
the condition during his 
life (although there be no 
requeſt made) or elſe the 
teoftor or his heires may 
re- enter. 


Fait à eux, Tc. 
Here the Sc. implyeth 
according to the condi- 
tion with the remainder 
over. 

Al feoffor & a 
la feme, Se. Here 
it appeareth that albeit 
the feme bee a ſtrauger, 
vet the coffee is not 
and to make it within 
convenient time, becauſe 
the tcoffor who is privy 
to the condition is to take 

joy ntly 
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(2. Rep. 39.) 


(Se. 37.) 


is. H. 9. 13. 1. H. 6. 26. »y. 
g. Ele. Dyer 262. PI. Com. 456. 
Lib. 2. fo. 79, Heigniot Com- 
well's cafe. 


(Sect. 334) 


(1. Roll. Abr. 449. Aunt. 206. a.) 


(2. R*p.79- a6. Rep. 30. bj 


27. E. g. Dower 135- 
Seignior Czomwell's caſe ub: ſus 


pra. 


Þ+ les corps de fon baron et de luy engendres, in L. and M. and Roh. 
A exve—adewey in I. aud M. and Roh. 


So where a feofſment was made on condition that the feoffees re · iuſeoſſed the feoffor and his wife in tail, the remain- | 
der to the right heirs of the huſband ; the bu{band died; the wife married a ſecond huſband ; the teoffees enfeoffed the ſe- 
cond huſband and his wife, for her life; — the remainder to the right heirs of the firſt huſband ; it was held that the condi» 


tion was well performed. Br. Abr. tit. Cond. pl. 33. 


And ſee ibid. 70. Plo. 291- 


(2) Note, if land be given to the wife, and the heirs of the huſband of his body begotten, the wife all laue the eflate for lifes 
fu jet to waſte. — Sup. 26. b. : therefore ſuch coua cy ance is net by force. Lord Nott. MS. 3 | 
3) It is with great pleature we preſent the reader with the following vbſcr vations on this paſſage. Lord Chief-juſtice Wil- 
mot, in his argument in the giving judgment in the caſe of Frogmorton, on demiſe of Robinſon v. Wharrey. 2. Blackſt. 
2:5, remarks: ** When an eſtate is limited to a huſband and wiſe, and the heirs of their two bodies; the word Heirs is a 


word of hmitation, becauſe an eftate is given to both the perſons, from whoſe bodies the heirs are to iſſue. But when it is 


* given to one Gnly, and the heirs of two, (as to the wife and the heirs of her and 4. B.) there the word Heirs 18 a word of 


— 


purchaſe ; for ro eſtate tail can be made to one only, and the heirs of the body of that perſon and another. This ap- 
pears from Litt. ſect. 352. according to the true reading collected from the original editions. The common editions make 
the eſtate cy pres, therein mentioned, to be, to the willow and les berrs 1 corps ſa baron de luy engendres ; which is not as 
near as might be te the original eſtate ii. teaded, if the 111th nd had lived 3 wiz. to the huſband and wife, and the heirs of 


% their 


— fie — yy _ — * 
— 
- — — — — 
— — — 


— —— — — ——ᷓ — 
— : % 2 
— 


Lib. 3. Cap. 5. Of Eſtates Sect. 35 2. 


„ joyntly with her. And fo Amp poit faire eſtate had an eſtate in taile 
it is it the condition be to , 


enfeoffe the ſeoffor and @ 1 entent de condition, which eſtate is without 


an 2 the Holes Sc. que il ſerroit fait, impeachment of waſte, 
hath time during his life 282 
ee id Fc. comment que + el And ſo it is reaſon, that 


requeſt. Otherwiſe it is ne Port aver eſtate en as neare as a man can 
b. Ron Abr. 452.) ( as hath becne ſaid) faile ſcome ef || pulſſoit make the eſtate to the 

where the condition is to * 725 

enfeoffe a ſtranger or aver ft le done en le intent of the condition, 


ſtrangers onely. taile uſt re fait ay &c. that it ſhould bee 


[ 42 j « 7 1K fe f- . 
CE ne nee Mod 5 bs font _ phy Ja baron et al a luy en made, &c. albeit ſhe can- 
tion that the tcoffce ſhall /e VIC + /a baron. not have eſtate In taile, 


make a gitt in taile to the as ſhe might have had if 
tcoffor, the remainder to 


a ſtranger in ee, there the the gift in taile had been made to her huſband 


feoffee hath time during and to her in the life of her huſbend, &c. 
his life, as is aforeſaid, 


Senior Cromwel's caſe ub; ſu. becauſe the feoffor who is partie, and privy to the condition, is to take the firſt eſtate. But if 
” 


pra. the condition were to make a gift in taile to a ſtranger, the remainder to the teoffor in fee, 
(2. Rep. 79. Aut. 208. h.) there the feoffee ought to doe it in convenient time, tor that the ſtrangei is not privy to the 


condition, and he ought to have the profits preſently, as betore hath beene ſaid, 

De faire eſtate al f:me cy pres le condition, et auxy cy pres Fentent 
* . * — "os he — * 

del condition que i] foit foire, &c. 

(nt. 21, b.) A. inſcoffé B. upon condition that B. ſhall make an eſtate in frankmariage to C. with one 
ſuch as is the daughter of the feoflor; in this caſe he cannot make an eltate in frankmar- 
riage, becauſe the eſtate mutt move from the feoffee, and the daughter is not ot his blood, but 
yet he mult make an eftate to them for their lives, for this is as neer the condition as he can. 
And fo it is it the condition be, to make to A. (which is a meer layman) an eſtate in trank- 
almoigne, yet muſt he make an citate to him for his life, for the reazon here yeelded by Li- 
Aton. , 

A diverfitie is to be underſtood between conditions that are to create an eſtate, and condi- 
tions that are to deſtroy an eſtate: for here it appeareth, that a condition that is to create an 
eſtate, is to be performed by conſtruction of law, as nccre the condition as may be, and accory- 

. Ros Ahe. 42G, Plow: 7, a. ing ty the entent and meaning of the condition, alheir the letter and words of the condition 

5 45 4. cannot be pertormed : but otherwite it is of a condition that deſtroyeth an eſtate, for that is 
to be taken rrictly, unlcfic it be in certaine ſpectiall caſes ; and of this ſomewhat hath beene 
ſaid before in this chapter. 

. $64, en Ber jon: As if a men morgage his land to Ve upon condition, that if the morgageor and J. S. pay 

V. 34, 1. . tu. n. Br. a. tWentp ſhillings at ſuch a day to the morgagee, that then he mal re-enter, the morgagevr 

. dieth betore the day, I. S. paies the money to the morgageec, this is a good pertormance of the 
condition, and yet the letter of the condition is not performed. Hut it the morgageor had been 
alive at the day, and he would not pay the money, but refuſed to pay the fame, ant J. S. alone 
had tendred the money, the morgagee might have retuſed it. But if a man make a leaſe to 
two for yearte, with aprovi/y, it the leſſees dye during the tearm, the leſſor ſail te- enter, one 
Ieff-o alicy his p irt and dye, the other leſſee cannot re-enter, but the allignee ſhall enjoy the 
tcarm folong as the ſurvivor liveth, and the reaſon is, becauſe the leaſe by the prozr/0 is not 
to ceaſe til bith be dead. But in the former caſe, albeit the morgageor be dead, yet the act of 
Gol hall not difable J. S. ro pay the money, tor thereby the morgagee receives no prejudices 
Ant fo it is that caſe, it J. K. ld ded betore the day, the morcagcor might have paid it. 

Lib. 2. fo. 79. 80. $1, Seiznior An bore is 10 be obſery bd 5 diverſity when the to oC dyeth, tor then (as hath been fan) 

Cromwel'y caſe. 2. II. 4. 3. the condition 15 broken. anc when the te-ttor dycth, tor then the eſtate is to be made as necr 

. the intcut of the chudition as may be, | 


Al feme pur terme de fr vis fans impeachment de wwafjt. 


Here it appeareth, that this eftate for life ought to be withour mpcachment of waſt, and 
yet it the wife doth accept of any eſti» for life without this cluuſc, without unpeachment of 
walt, it is good becauſe the ſtwe for lite is the fulllance of the geant, and the privilege to be 
without impeachment of watt is coltiterall, and onely tor the Lenetic of the wite, and the o- 


H. 4. 3. Serrmior Cromwel's * = l I a ; ; 
15 ˖ . müion of it onely for the benefit ot ths h. 1 (1) 


Cate uh ſupra. MF l 

i 1 1 2 3 . . YT 3 e f Y 1 * . 5 . * 1 4 4 
(1. Sd. 268. 33. 394+ 442, Ant. Allo it the wite take huſband befor: regte made, and ther they make requeſt, and the tate 
207. . Cr. El. 4; 15 


* {uit not in L. and M. nor Roh. T -in I. and M. and Reh. J. added in L. and M. and Roh. 


uin L.. and M. and Roh. C /a—/on in L. and M. and Rok, a not in L. and M. and Roh. 
4 fa—ſn in L. and I. and Roh. 


(1) Mr. Sci. Hawkins obſerves here, that the omiſſion cf the privilege of being without impeachment of waſte, ſhall not 
give the heir of the fcoffor, for whole benefit it was omitted, a re-enicy, which would defeat the eſtate of the wite. P. 397. 
2. Rep. $2. 4. 


—— — — — 


—— 


their two bodies. But the original e “tion by Lettou and NMacklinia, in Littleton's I'f--time, and the Rohan edition, which 

is the next (both which my brother Biickſtone has) read it thus: e de les corps de Jin taron et lus engendres: which 

« is quite conſonant to. the original eſtate ; and this eltate, to the widow tor life, and the heirs of the body of her huſb ind and 

„ h:1{c!f begotten, Littleton, in the {ime ſection, declares not tu be an eſtate rail. The ime {5 held in Dver 9 —in Lane and 

% Panvel, 1. Roll. Rep. 438. and in Goſſage and Taylor, Style, 325. which, trom a manuſeript of lord Hale, in pofteſhon of 

2 my brother Bithurit, appears to have en net determined in III. 2651 3 which accounts for lone cxprefiions of chiet- juſtice 
dolle, in Style's caſe, which vas in T. Paſch. 1652, 


Lib. 3. upon Condition. Sec. 3 : 3. 


is made to the huſband and wife, during the life of the wife, this is a good performance of 
the condition, albeit the eſtate be made to the huſband and wite, where Littleton ſaith it is to 
be made to the wife, but it is all one in ſubſtance, ſeeing that the limitation is during the iye 
of the wife. 


Sauns impeachment de o „ Alſſue impetitione vaſti, (that is) without any chal- 
lenge or impeachment of waſte, and by force hereof the leſſee may cut downe the trees and 
convert them to his owne uſe. Otherwiſe it is it the words were /arns impeac/ment per uſe un 
a4ion de ai, for then the diſcharge extends but to the action, aud not to the trees themlelves, 
and in that caſe the leflor ſhall have them (t). 

And it is to be obſerved, that after the deceaſe of the huſband the ſtate is not to be made to 
the wife and the heires of her body by her late huſband ingendred, and fo to have an eſtate of 
inheritance as ſhe ſhould have had by ſurvivor, if the eſtate had bin made according to the 
condition, but only an eſtate for life without impeachment of watt, &c. for that by the autho- 
ritie of Littleton is not ſo neere the intent of the condition as the cafe that [.irrleton putteth. 


But I will ſearch no further into this caſe, but leave it to the learned and judicious reader, 


Et apres ſon deceaſe a les heires del corps le baron de luy engendres. 
Note here, admit that there were two iſſues in taile, the remainder ſhal preſently veſt only 
in the eldeſt, and yet if he dicth without iſſue, it ſhall per formam don; veſt in the Jones, as 
hath beene ſaid in the chapter of Eſtate taile : (2) and fo it is 7ac//e proved here, for otherwiſe 
the condition (if there were two iſſues) could not be performed. 


JTEM en ft cafe 
ile baron et la 
fene ont iſſue, et de- 
viont devant le done 
en le laile fait a eux, 
Ec. donques te feof 
fee doit faire eftate al 
iſſue et à les heres 
de corps ſon pere et 
Jon mere engendres, 
et pur default de tiel 
z e, le remainder a 
les droit beires le ba- 
ron, Fc. Et meſine 
la liy oft en auters 
caſes ſemblables. Et 
fi tiel feoffee ne woet 
Faire tiel late, Ec. 
quount il gt reaſon- 
ablement requije per 
eu que devoyent 
aver e/late per force 
de · le condition, &c. 
donque poet le feof- 
for ou ſes heires en- 
trer *. 


Sect. 353. 


LSO in this caſe if 
the huſband and 
wife have iſſue, and die 
before the gift in taile 
made tothem, &c.then 
the feoffee ought to 
make an eſtate to the 
iſſue, and to the heires 
of the body of his fa- 
ther and his mother 
begotten, and for de- 
fault of ſuch iſſue, &c. 
the remainder to the 
right heires of the 
huſband, &c. And the 
ſame law is in other 
like caſes: and if ſuch 
a feoffee will not take 
ſuch eſtate, &c. when 
he 1s reaſonably re- 
quired by them which 
ought to have the ſtate 
by force of the con- 
dition, &c. then may 
the fcoffor or his heires 
cnter, 


UANT 70 4 J 
ſoanablement re- 
quiſe per eux queux de- 
voyent aver fate per 
force de le condition. 
Note here it appeareth, that 
the feoffee hath time during 
eis life to make the eſtate, un- 
lelle he be reaſonably required 
by them that are to take the 
ettate, This is to be intend- 
ed of parties or privies, and 
not of meere ſtrangers, for 
there (as hath beene ſaid) 
the ſtate muſt be made in con- 
venient tune. 

And concerning the requeſt 
it is to be knowne, that when 
the requeſt is made, the party 
or privy mult requeſt the feot- 
fee at a time certain to be up- 
on the land, and to make the 
ſtate according to the condi- 
tion, for ſecing no time certain 
is preſcribed for the making 
ot the ſlate, and it is 1ncertain 
when the requeſt ſhall bee 
nade, fuch requelt and no- 
tice muſl be made as bath bin 
ſaid before in this chapter. 
And of this ſcction, with 
the (Sc.) there necdeth not, 
upon that Which hath beene 
laid, any farther explication, 


Sect. 


* Fe. added in L. and M. and Roh. 
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. Roll. Abr. 426.) 


(Cro. Car. 2492.) 
(Cro. Jac. 216.) "9 
See in my R-ports lth. 11. fo. 83. 
lib. 9. fo. 9. li. 2. 23. 


{4- Rep. 63. a.) 


(Ant. 20. b. £6. b. 27. a.) 


. 


e 
(2. Rep. 58. b. : 9) 


(Ant. 222. b. 21 105. 268. b.) 


(3. Rep. 89. b.) 


(1) The privilege given by the words without impeachment of waſte, is annexed to the privity of eſtate ;—ſo that if the 
perſon to whom that privilege is given, changes his eſtate, he loſes the privilege. 11. Rep. z. b. Latch, 270.—It has been hell 
that the intent of this clauſe is only to cnable the tenant to cut down timber ard open new mines, and that it docs not extend 
to allow deftructive or malicious waſte ; ſuch as cutting down timber which ferves for the fhelter or orn«ment of the efl re. 
See Vane v. Lord Bernard, 2. Vern. 725%. Packington v. Packington, 5. Bac. Ahr. 491. Rolt v. Lord Sommerville, 2. Ab. Eq: 759- 
Aſton v. Aſton, 1. Vin. 264. Peers v. Peers, 1. Vin. $21. 2. Atk. 263. 

(2) Sce 1+ Rep. 95. 3. Rep- 61. 11. Rep. $0. and the note page 468. in Mr. Douglas's Reports. 


Lib. 3. 


ke. Rep. 50.) 


(Ant. 12. 3.) 


Vide Sea, * 


® re-inſecffera 
h 


nor Roh. 


Cap. 5. Of Eſtates - SeRt. z 545 355. 


Sect. 354. 
UE le fof- JTEM þ ſennent ALSO if a feoffment 


fee re-m- ſoit fait ſur condi- bee made upon con- 
Jeoffera pluſors tion, que le feoffee ® re- dition, that if the feof- 
Homes. By the re- infeoſtera pluſors homes, fee (hall re-enfeoffe many 
teoffment it is im g aver et tener a eux ef men, to have and to hold 
1 a lour heires a touts to them and to their heirs 
ment over to ſtran- yours, ef fouls ceux que for ever, & all they which 
car Som hue devoient aver eſtate mo- ought to have eſtate dye 
the feoffement ſhould rant devant aſcun eſtate before any eſtate made to 
be made over to ſtran- fait 2 eux, donque doitle them, then ought the 
ers onely, then, as * 

Path beens often (id, Feoſfee faire eftate al feoffee to make eſtate to 
it muſt bee made in Heęire celuy que ſurveſ- the heire of him which 
„ 8 ] guiſt de eux, a aver et ſurvives of them, to have 
fe I luy et à les and to hold to him and to 


gue ſurveſquiſt, heires celuy que ſurveſ- the heires of him which 


a aver & tener 


a luy & a tes quiſt f. ſurviveth(1). 
betres celuy que furveſquiſt + Hereupon queſtions have beene made, wherefore the 


: babendum is not to the heires of the heire, and for hat reaſon it is by Littleton limited to the 
. heires of the ſurvivor. And the cauſe is, for that if it were made to the heires of the heire, 


then ſome perſons by poſſibility ſhould be inheritable to the land, which ſhould not have in- 
herited if the eſtare had beene made to the ſurvivor and his heires, and. conſequently the con- 


. dition broken. 


For example, if the ſurvivor tooke to wife Alice Fairefield, in this caſe if the limitation were 


to the ſonne and his heires, then it the ſonne ſhould dye without heires of his father, the blood 
of the Fairrficlds (being the blood of his mother) ſhould inherit. But it the limitation be to 


the right heires of the tather, then ſhould not the blood of the Fairefields by any poſſibility in- 


- Herit, for then it is as much as if the ſtate had beene made to the ſurvivor and Ins heires : and 
therefore theſe words (er les heires celuy que ſurveſyuift), which many have thought ſuperfluous, 
are verie materiall, Note well this kind of fee t1mple, for it is worthy the obſervation : but 


ſufficient hath beene ſaid to open the meaning of Littleton, and therefore I will dive no deeper 


into this point, but leave it to the further conſideration of the learned reader, () 


Sect. 365. 


TT ITTLETON having N . | 1 
E ſpoken of defaults of ITE M jr feoffment A LSO if a feoffe 
performance, or ex- ſoit fait fur C0 ment be made up- 


pow ng na ——— dition d'enfeoffer un on condition to en- 
caketh NOW in what Caics N y - 
"Cordon Fn judgement of aufer, o Þ de doner feofte another, or to 


law doth ciablc bimſeife en || taile a un auter, make a gift-in taile to 
to perform the condition: e / > 4" , 

e Sc. / le fegſfee devant another, &c. if the 
by act of the party, and ſome e Performance delcon- feoffee before the 


by act in law, dition  enjooffa un e- performance of the 


Ou a donner en 


taile a un auter, Ge. 
Here is implied an eftate tor 


ſtranger, ou fait tun condition enfeoffe a 
leaſe pur terme de vie, ſtranger, or make a 


life, or for yeares, dic. donques poet le feof= leaſe for life, then 
2 
I or 
—infeofera, L. and M. and Rob. '+ Cc. added in L. and M. and Roh. t de not in L. and M. 


e added in L. and M. and Roh. 


(1) See aubether there is a difference betaween an obligation and fe! fſment qv/th condition to re-01.fooff. Obligation on condition to 
give to the baron and ſeme and the heirs of the borly of the feme vefore a certain day ; and before the day the feme dirs. The corrt abet 
drvided whether he ought to make it cy pres, in S. Jac. B. R. Rot. 303+ Roger and Seudanore, J. 37 —P.g. F. 6. Emndl. u. $6. 
Obligation on con:lition to enfeoff B. and C. and their heirs before ſuch a day, and before the way B. dies, the obligation 1: dijcbarged. 
Sir Ant. Brown's caſe. ' But this cafe evas denied by the evhole court. J. 40. E. C. B. C.C.n.16. O'lgation with condition that the 
obligor or his heirs ould enfenff the obligee and bis lets before a certain day -e the dg tie obligee dies © it was ruled that be 
Hould enfeoff the heir. J. 40. El. C. B. Hone v. May, C. C. .. 16.—Ld. Hale's MSS. 


(2) See the note 2. on page 12. b. 


Lib. 3. 
for & ſes heires en- 
trer, Sc. pur ceo que 
il ad luy meſme diſa- 
ble de performer le 
condition, entant que 
il ad fait eftate a un 
auter, &c. 


may the feoffor and 
his heirs enter, &c. be- 
cauſe he hath diſabled 
(1) himſelfe to performe 
the condition,inaſmuch 
as he hath made an e- 
ſtate to another, &c. 


upon Condition. Sect. 356, 357. 


Enfeoffe un eftran- 
ger ou fait un leaſe pur 
terme de vie. This is 
a diſabilitie by the act of the 

artie, for herein the feoffee 
ath diſabled himſelt to make 
the teoffinent or other eſtate 
according to the condition. 
And to ſpeake once for all, 


the feoffee is diſabled when he cannot convey the land over according to the condition in 
the ſame plight, qualitie and freedome as the land was conveyed to him, for ſo the law re- 
quireth the ſame, as ſhall maniteſtly appeare hereafter, And here where our Author ſpeak- 
eth of a feofſment, he includeth an eſtate taile as well as the fee ſimple, 


Sect. 356. 


N meſine le manner eſt, 

le ferffee, devant le condi- 
tion performe, leſſa meſme la ter- 
re a un eſtranger ys terme des 
ans; en ceſt caſe le feoffor et ſes 
heires poyent entrer, &c. pur ceo 
gue le feoffee ad luy diſable de 
faire eſtate de les tenements ac- 
cordant a ceo que *eſtoit en les 
tenements, quant eſtate ent fuit 
fait a luy. Car s tl valle faire e- 
fate * de les tenements accor- 
dant a le condition, &c. donques 
poit le leſſee pur terme d ans en- 
ter & ouſte meſme celuy a que le- 
ſtate eſt fait, Sc. et occupier ceo 
durant font terme . 


N the ſame manner it is, if the 
feoffee, before the condition 
performed, letteth the ſame land 
to a ſtranger for tearme of yeares 
in this caſe the feoffor and his 
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1. H. 7. 2 „ b. 2. E. . 
= 21, AR 28, 36. All. 143 


(2+ Rep. 39. 1. Roll. Abr. 447% 


heires may enter, &c. becauſe the (4 Rep. 52.) 


feoffee hath diſabled him to make 
an eſtate of the tenements accor- 
ding to that which was in the te- 
nements, when the ſtate thereof 
was made unto him. For if hee 
will make an eſtate of the tene- 
ments according to the condi- 
tion, &c. then may the leſſee for 
yeares enter and ouſt him to 
whom the eſtate is made, &c. and 
occupy this during his tearme, 


ST te feoffee devant le condition performe leſſa meſme la terre a un eftran- 


ger pur terme des ans, &c. 


Here the c. implyeth a leaſe to take effect in fire 


turo as well as in preſenti, allo a leaſe for one yeare or halfe a yeare, &c. 
The reaſon of this is evidently ſet downe before. Aud againe, of diſabilities ſome be by 
act in præſenti, whereof Littleton hath put two examples, and ſome in futuro, whereof now hee 


will ſpeake in the next ſection, 


Sect. 357. 


ET plufors ont A 

dit, 77 i tiel 
feoffment ſoit fait 
a 25 bome ſole fur 
meſme condition, & 
devant que il ad per- 


® te les tenements, not in L. and M. nor Roh. 


ND many have 

ſaid, that if ſuch 
feoffment be made to 
a ſingle man upon the 
ſame condition, and 


before hee hath per- 


FIN r, here is an example 
of a diſability both by act 
in law, and in futuro, for by ma- 
riage the wife is entitled by law 
to dower, after the death of her 
huſband. 


albeit the wite by 


dower, 


(5+ Rep. 93 


J 13. H. 7. 23. b. 34. F. g. 


Secondly , it [a] appeareth that (7.99 127. M. 29. E. 3. tit. 
e X 3 the mar- dower. 133. 28. AT. Pl. 4. 11. 
riage is but intitled to have H. 7. 7. 6. lib. 2. fol. gg. b. 


+ &c. added in L. and M. and Roh, 


(i) Upon the doctrine of this and the three following ſections, ſee Vin. Abr. vol. 53. P. 221+ 225. 


5 X 


Lib. 3. Cap. 5. Of Eſtates 


ſhe is to have in futuro, viz. 


(5. Rep. 20. b. 21-2.) 


ul:us Winniogton's caſe, © of entrie. As a leaſe tor yeares 


not in that freedome and plight 


En un auter plight. 
Plight is an old Enghth word, 
and 


(1. Roll. Abt. 447.) of the land, and extendeth to 


where plight is taken for an 


to a rent charge out of the land. 


un home ſole. 


For it the feoffee were mar- 


as it was at the time of the feot= Ce. 
ment made unto him. 


(5- Rep. 81. 3.) diſabled. An 


— 


— = — 

— 
— 
= 2 o 
— 


ST. WCET ET 
—— 


re-enter. 


2 


day is deraigned, yet the feoffor may re- enter. 


— —->= 
. 
— 


21. E. 4 53. 


_ 
— 


— 
— — 


the law. 


(2. Rep. 79. 2.) : 
Trin. 18. Eliz. in Communi 


* donguer—que in L. and M. and Roh. + -in L. and M. and Rob. 


dower, and the eſtate which forme meſme la con- 
after the deceaſe of her huſ- dition il prent F eme, 
3 band, yet it is a preſent cauſe * donquès le feoffor 


55. 69. to begin at a day to come 18 a et es heires mains 
preſent diſabilitie and cauſe of Zenant forent entrer, 


re-entrie, for that the land is fur ceo que 9710 2 it 
as it was conveyed to the teof- eſtate accordant a la 


fee, and after the ſtate made 0- condition, er þ 117 
ver according to the condition 1 7 
the land ſhall be charged there- 9/797 uſt „ QONQUES + a 


with. feme ſerra endowe, 
et poit recover {a 
dower per briefe de 

here ſigniſieth not onely the dxwer, Sc. ef Hint 
eſtate but the habit and qualitie ber lo priſel del feme 


rent charges, and to a poſſibi- les tenements font 
lity of dower. Fide See. 289. mis en un auter plite 


eſtate or intereſt of and in the 7 Ne F wer ont al 
land it ſelfe, and exten leth not temps de feof mont 


fur condition, pur 
ceo que adonques 
ried at the time of the feoffe- nul fiel T feme F uit 
ment, then the dower can bee dowable, ne ſerroi + 


ſhall remaine in ſuch plight dowe per la ley, 


But if a man make a feoffment in fee upon condition, that if the feoffor or his 

a certaine ſum of money before ſuch a day, the feoffor commit treaſon, 
cuted, now is there a diſabilitie on the part of the teoffor, for he hath no heir; but if the heire 
be reſtored before the day he may pertorme the condition, as it was reſolved “ Jin. 18. ZI. 
Banco in Sir Thomas Wiat's caſe. in Communi Banco in Sir Thomas WWiat's caſe, which I heard and obſerved. Otherwiſe 
it is if ſuch a diſabilitie had growne on the part of the teoffee ; and the reaſon of the diverſitie 

(Pla. 553; a. 554- Cro. Cax. 427- is, for that, as 7.ittleton ſaith, maintenant by the diſabilitie of the feoftee, the condition is 
vb. 334.) broken, and the feoffor may enter, but ſo it is not by the diſability of the teoffor, 
for it they performe the condition within the time, it is ſutticient, 

time performe the condition betore the day. And ſo it is if the feoffor enter into religion, and 


Sect. 357. 


formed the ſame con- 
dition he taketh wife, 
then the feotfor and 
his heires maintenant 
may enter, becauſe, 
if he hath made an 
eſtate according to the 
condition, and after 
dieth, then the wife 
ſhall be endowed, and 
may recover her dower 
by a writ of dower, 
&c. and ſo by the ta- 
king of a wife, the 
tenements bee put in 
another plight then 
they were at the time 
of the feoffment upon 
condition, for that 
then no ſuch wife was 
dowable, nor ſhould 
bee endowed by the 
law, &c. 


Dangues le feoffor & ſes heires maintenant potent entrer. Here it 
appeareth, that ſeeing that for this title or poſſibilitie the feoffor may reſently enter, that 
albeit the wife happen to dye before the huſband, fo as this title or poſſibilitie tooke no ef- 
fect, yet the feoffor may re-enter, for the feoffee being diſabled at any time though the ſame 
continue not, Fu the feoffor may re-enter, tor in that caſe he that is once diſabled is ever 

d herein a diverſitie is to be obſerved betweene a diſabilitie for a time on the 
part of the feoffee, and a diſability for a time of the part of the feoffor. For if a man maketh 
bi a feoffment in fee upon condition that the teoffee before ſuch a day ſhall re-enteoffe the 

| feotfor, the teoffee taketh wife, aud the wife dyeth before the day, yet may the feoffor 


So it is if the feoffee before the day entreth into religion, and is profeſſed, and before the 


So it is it the teoffee before the day make a feoffment in fee, and before the day take back 
an eſtate to him and his heires, yet the feoffor may re-enter, 

Albeit in theſe cafes a certaine day be limited, yet the teoffec being once diſabled is ever 
diſabled. And fc it is when no time is limited by the parties, but the time is appointed by 


heirs pay 


is attaintcd and cxe- 


or his heires, 
for that they may at any 


before 


eme not in L. and M. nor Roh. 


r Ee F 
„ : 4 +? 8 1 


Lib. 3. 


the day is deraigned, he may performe the condition for the cauſe aforeſaid, et fic de fimilibus, - 
The (&c.) in this ſection are ſufficiently explaned. 


N meſme le ma- 

ner eſt, fi le fe- 
offce charge la terre 
per ſn fait d'un rent 
charge devant le per- 
formance del condi- 
tion, ou ſoit oblige en 
un eftatute delle ſtaple, 
ou ſtatute merchant, 
en tiels caſes le fe- 
offor et ſes heires poy- 
ent entrer, &c. cauſũ 
qua ſupra. Car que- 
cunque que venuſt a 
les tenements per le 
fegſſinent de le feofee, 
* eux covient eftre li- 
ables, et eftre mis en 
execution per force 
de l'eſtatute mer- 
chant, ou de ſtatute 
del flaple. 19 Quzre. 
Mes quant le feoffor 
ou ſos beires, pur les 
cauſes avant dits, 
averont entrer, come 
ils devoyent, come 
il ſemble, &c. don- 
ques touts tiels choſes 
que devant tiel en- 
trie putſſent trou- 
bler ou encumber 
les tenements ifſint 
dones fur condition, 
Sc. quant a meſ- 
mes les tenements ſont 
ouſterment defeats. 


upon Condition. 


Sect. 358. 


] N the fame man- 

ner it is, if the fe- 
offee charge the land 
by his deed with a 
rent charge before 
the performance of 
the condition, or be 
bound in a ſtatute 
ſtaple, or ſtatute mer- 
chant, in theſe caſes 
the feoffor and his 
heires may enter, &c. 
cauſa qud ſupra. For 
wholoever commet 
to the lands by: the 
feoffment of the feof- 
fee, they ought to be 
lyable, and put in exe- 
cution by force of the 
ſtatute merchant, or 
of the ſtatute ſtaple. 
Quere. But when the 
feoffor or his heires, 
for the caules afore- 
ſaid, ſhal have entred, 
as it ſeemes they 
ought, &c. then all 
ſuch things which be- 
fore ſuch entry might 
trouble or incumber 
the land ſo given 
upon condition, &c. 
as to the ſame land, 
are altogether defeat- 
ed. 


Sect. 358. 222 


19. H. 7. 29. b. 44. E. 9.9. b. 20. 
POyent entrer, Se. E. 3. 73. — 1 6. * Iuliua 


And here it is to be un- Wynnington's caſe ubi tupta. 
derſtood, that the grant of (*+ Roll. Abr. 447.) 
the rent charge is a preſent 
diſability of the feoffee, and 
theretore albeit the grantee 
doth _ a writ of an- 
nuitie, and diſcharge the land 
of it, ab initio, yet the cauſe 
ot entrie being once given 
by the act of the feoftee, 
the feoffor may re-enter, 
And ſo it is if the grant of the 
rent charge were made for 
life, and the grantee died be- 
fore any day of payment, yet 
the feoffor may re-enter, 
The like law is of any 


(5. Rep. 20. b.) 


h judgement given againſt the 


teoftze wherin debt or dam- 
mages are recovered, 


Ou ſoit oblige in 
un ſtatute de la jtaple, 


Sc. If the feoftee be diſ- 3 

ſeiſed, and after bind himſelf (2. Rep. 59. a. 10. Rep. 49- b.) 

in a ſtatute ſtaple, or mer. ; 

chant, or in a recognizance, 

or take wife, this is no dif. 

abilitie in him, for that du. 

ring the difleilin the land 18 

not changed therewith, nei- 

ther is the land in the hands 

ot the diſſeiſor liable there. 

unto. And in that caſe if the 

wite die or the conuſee re. 

leaſe the ſtatute or recogni. 

zance, and after the diſleiſee 

doth enter, there is no diſ- 

abilitie at all, becauſe the 

land was never charged there- 

with, and theretore in that 

caſe the feoffee may enter 

and performe the condition 

in the ſame plight and free- 

dome as it was conveyed un. 

Ne 4. that 18. AM. Pl. ulti &.is 
And it 1* to he obſerved, that 18. A Pl. ultimo. 19. E. 3. 
Littleton putteth thete cales as ES. 9: fol. 80. h. Sir Crome 
examples, for there are ſome (4. Rep. 119.) 

other di labil ties implyed, that 

arc not here — 


Lib. 2. fol. 59. 60. Iulius Wyn- 


nington's calc. 


The Lurd Cl:fford did hold his barony and the ſherifwick of / ;/meriard of the king 
by grand 1erjanty i capite, and the king gave him licence that he might inſeoffe thereof 
divers chaplains in tee, ſo that they ſhould give the ſame to the Lord Cord and the heires 


* Eux—dongues les tenements, L. and M. and Roh. 


males 


+ Puere—&c, L. and M. and Rob. 


Lib. 3. 


(Ant. ſect. 334. 1. Roll. Abr. 
45+) 


(a. Rep. 79- 1. Leo. 167.) 


(*) Paſch. 14. Kliz. 311. Dier. 


44 E. 3, 9. 


(4- Rep. 25. a.) 


18. E. 3. 19. 36. 17. Af. p. 20. 
8. H. g.8. 27. II. 6. 


34 Al. pl. 1- 


43. E. g. tit. Eftoppell 177. 
19. K. g- ibid. 284. 


Cap. 5. Of Eſtates Sect. 359, 360, 


males of his body, the remainder over, &c. the Lord Clifford according to the licence infeoffed 
the chaplains, and before they made the reconveyance the Lord Cord dyed, and it was ad- 
judged that the heir might enter for the condition broken. For iu this caſe the feoffees were 

und by law to have made the gift in taile to the Lord Cliford himſelte, albeit hee never 
made any requeſt, tor otherwiſe they purſued not the licence, and if they ſhould make the 
ſtate to the :tuc of the Lord yore, then might the king ſeiſe the barony, &c. for default of 
a licence, and that in default of the feoffees. And then the ſame ſhould not be in the ſame 
plight and freedome as it was at the time of the tevttment made upon condition, which is 
worthy of obſervation, 

If a man grant an advowſon upon condition that the grantce ſhall regrant the ſame to 
the grantor in taile ; in this caſe, it the church become void before the regrant or before 
any requeſt made by the grantor, he may take advantage of the condition, becauſe the ad. 
vowſon is not in the ſame plight as it was at the time ot the grant upon condition, And ſo 
was it reſolved, (“) Paſch. 14. Eliz. in Communi Banco, betweene Andrewes and Blunt, which 
I heard and obſerved, and which my Lord Dier hath omitted oat of his report of that caſe, 
and therefore the grantee in that caſe at his peril! muſt regrant it betore the church become 
voide, or elſe he is diſabled, otherwiſe he hath time during his lite if he be not haſtened by 
requeſt, 


f the feoffee ſufter a recovery by default upon a fained title, before execution ſucd the fe- 
offor may re-enter tor this diſability, e fie de fimilibuss 


Sect. 359. 
ET en le fait ef TT E M. fi un hme ALSO, if a man make 


nul condition, &c. fait un fait de a deed of feoff- 
either in deed or in law. fegſfinent a un auter, ment to another, and in 


Et le feoffment eſt & on le fait eft nul the deed there is no 
en trel force ficome nul condition, Sc. et condition, &c. and when 
tiel fait 22 quant le feoffor a the feoffor will make 
— — by the Iuy voyle faire li- liverie of ſeiſin unto 
livery of ſeiſin (1). And in verie de ſeiſin per him by force of the 
this eaſe the kein meal er. force de meſme le ſame deed, hee makes 
3 the ſtate to him and his fait, t fait 2 lay livery of ſeiſin unto 
heirs, or to the heires of his Je [every de ſeiſin ſur him upon certain con- 

If an agreement bee made Cerfaine condition *; dition; in this caſe no- 


betweene two, that the one en ce Cas rien de thin of the tenements 
ſhall enfeofte the other upon 9 8 


condition in ſurety of the les Fenements faſſa paſleth by the deed, for 
paiment of certaine money, per le fait, pur ceo that the condition is 


_—— —— que le condition n'eſt not compriſed within 


rally, the ſtate is holden by compriſe deins le fait, the deed, and the feoff- 


ſome to be upon condition, in- & /e fooff ment eſt en ment is in like force as 
aſmuch as the intent of the : 


parties was not changed at Lie force /icome nul it no ſuch deed had 


any time, but continued at fiel fait uſt efte fait. beene made. 
the time of the livery. / 9 ef / 
If a man make a charter of feoffment in fee, and the feoffor deliver ſeiſin for life, the feoffee 


ſhall hold it but for life; but if the livery be exprelly for lite, and alſo according to the decd, 
the whole fee ſimple ſhall paſſe, becauſe it hath a reference to the deed, 


Sect, 360. 
[TEM js feofment JTEM | feoffiment ALSO if a ſeoff- 


ſoit fait, &c. And ſoit fait ſur tiel ment be made 


con- 


* &c. added in L. and M. and Roh, 


(1) Vid. ant. 48. 
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Lib. 3. 
condition, que li feoffee 


ne alienera la terre a 
nulluy, ceft condition 
et woide, pur ceo 
que quant home eft 
enfeojje * de torres 
ou tenements, il ad 
ower de eux aliener 
a aſcun perfon fer la 
ley. Car ſi tiel con- 
dition ſerroit bone, 
dongue la condition 
luy oufleroit de tout 
le power que la ley 
luy dena, le quel ſer- 
roit enconter reaſon, 


upon Condition. | 


upon this condition, 
that the feoffee ſhall 
not alien the land to 
any, this condition is 
void, becauſe when a 
man is infeoffed of 
lands or tenements, he 
hath power to alien 
them to any perſon by 
the law. For if ſuch a 
condition ſhould bee 
good, then the condi- 
tion ſhould ouſt him 
of all the power which 
the law gives him, 


which ſhould bee a- 


Sect. 340. 


the like law is of a deviſe in 
fee upon condition that the 
deviſee ſhall not alien (1), the 
condition is voide, and ſo it is 
of a grant, releaſe, confirma- 
tion, or any other conveyance 
whereby a fee ſimple doth 
paſſe, For it is abiurd and 
repugnant to reaſon that he, 
that hath no poſſibility to 
have the land revert to him, 
ſhould reſtrain his feoſſee in 
fee limple of all his power to 
alien. And ſoit is if a man 
bee poſſeſſed of a leaſe for 
yeares, or of a horſe, or of any 
other chattell reall or perſo- 
nall, and give or fell his 
whole intereſt or propertie 
therein upon condition that 
the donee or vendee ſhal not 
alien the ſame, the ſame is 
void, becauſe his whole in- 
tereſt and propertie is out of 


& pur ceo tiel condition won reaſon,and there- 
eſt voyde. ore fuch a condition 
is voide, 


him, ſo as he hath no poſſibi- 
litie of a reverter, and it is 
againſt trade and traffique, 
and bargaining and contract- 
ing betweene man and man : and it is within the reaſon of our author that it ſhould ouſter 
him of all power given to him. Jin off ingenuis hominibus non eſſe liberam rerum Suarum 
alienationem ; and rerum ſuarum quil:bet off moderator, & arbiter. And againe, regulariter non 
walet pattum de re inc non atfenenda, But theſe are to be underſtood of conditions annexed 
to the grant or ſale it ſelte in reſpect of the repugnancy, and not to any other collaterall thing, 
as hereafter ſail appeare, VV here our author putteth his caſe of a teoftinent of land, that is 
put but for an example: for if a man ve ſeiſed of a ſeiguiory, or a rent, or an advowſon, 
or common, or any other inheritance that lyeth in grant, and by his deed granteth the ſame 
to a man and to his hcirs upon condition that he ſhall not alien, this condition is voide. But 
ſome have ſaid that a man may grant a rent charge newly created out of lands to a man and 
to his heires upon condition that he ſhall not alien that, that is good, becauſe the rent is of his 
one creation; but this is againſt the reaſon and opinion of our author, and againſt the height 
and puriae ot a fre fimple. : - f 
A man before the ſtatute of guia emproves terrarum might have made a ſeoſſment in fee, and 
added further, that it he or his heires did alien without licence, that he ſhould pay a fine, then 
this had been good. And ſo it is ſaid, that when the lord might have reſtrained the alienation 
of his tenaat by condition, becauſe the lord had a poſlibilitic of reverter ; and fo it is in the 
king's caſe at this day, becauſe he may reſerve a tenure to himſelte. = 
. If A. beivifed of Black Acre in fee, and . infeoffeth him of White Acre upon condition that 
A. ſhall not alien Black Acre, the condition is good, for the condition is annexed to other land, 
and ouſteth not the teofce of his power to alien the land whereot the feoffment is made, and fo 


no repugnancy to the ſtate paſſed by the feoſſment; and fo it is of gifts, or ſales of chattels 


xcals or perſonals, 


N ES fi le condi- 

tion hit tiel, 
que le feoffee ne ahe- 
nera a un liel, noſ- 
mant fon naſie, ou 


Sect. 361. 


BUT if the condi- 

tion be ſuch, that the 
feoffee ſhal not alien to 
ſuch a one, naming his 
name, or to any of his 


* de—en, . and NI. 


F a feoffment in fee bee 
made upon condition 
that the fcoffee ſhall not 
irteoffe J. S. or any of his 
heirs or iſſues, &c. this is 
good, for he doth not reſtraine 
the fcoffee of all his power: 
the reaſon here yeelded by our 
author 


22 
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Cap. 5. 


author is worthy of obſer- 
vation. And in this cale if 
the feoffee enfeoffe J. N. of 
entent and purpoſe that hee 
ſhall enfeoffe J. S. ſome hold 
that this is a breach of the 
condition, for guando aliquid 
prohibetur fieri, ex direfopro. 
hibetur & per obliquum. 

If a feoffment bee made 
upon condition that the teot- 
fee ſhall not alien in moi t- 


Of Eſtates 


a aſcun de * ſes heres, 
ou de ifſues d'un tiel, 
Sc. ou hujuſmodi, /es 
queux conditions ne 
tollent tout la power 
d "alienation del feof< 
fee, Sc. donque tiel 


condition eft bone. 


Sect. 362. 


heires, or of the iſſues 
of ſuch a one, &c. or 
the like, which condi.- 
tions doe not take a. 
way all power of alie- 
nation from the feof. 
fee, &c. then ſuchcon- 
dition is good. 


maine, this is good, becauſe ſuch alienation is prohibited by law, and regularly whatſoever :; 

rohibited by the law, may be prohibited by condition, be it malum prohibitum, or malum in (+ 
In ancient deeds of feoffment in fee there was moſt commonly a clauſe, grad Ecitum fit ROY 
tori rem datam dare vel wendere cui woluerit, exceptis viris religiaſi & Judiris. 


NOTE here, the double 

negative in legall 
conſtruction ſhall not hin- 
der the negative, wiz. /ub 
conditione quad ipſe nec h- 
redes ſui non alienarent. And 
therefore the grammatr all 
conſtruction is not alwayes 
in judgment of law to be 


followed. 
Forſque pur lour 


wvies demeſne, &c. And 
yet if a man make a gift in 
taile upon condition that he 
ſhall not make a leaſe for his 
owne lite, albeit the ſtate be 
law full, yet the condition is 

ood, becauſe the reverſion 
is in the donor. As if a man 
make a leaſe for lite or years 
upon condition, that they 
ſhall not grant over their e- 
ſtate or let the land to others, 
this is good, and yet the 

rant or leaſe ſhould bee 
awfull. (“) If a man make a 
gift in taile upon condition 


Sect. 362. 


ITEM. / tene- 

ments ſoient do- 
nees en le taile ſur 
tiel condition, que te 
tenant en le taile ne 


es herres | ne aliene- 


ront en fee, I ne en le 
taile, ne pur terme 
d auter vie, forſque pur 
lour wies , 
Sc. tiel condition eſt 
bone. Et la cauſe eſt, 


pur ceo que quant it 
fiſt tie! alienation et 


diſcontinuance de te 
taile, il fait le contra- 
rie a Pentent le do- 


nor, pur que Teſtatute 
de W. 2, || cap. 1. fuit 


that he ſhall not makealeaſe 
for three lives or 21 yearcs 
according to the ſtatute of 
32. H. 8. the condition is 


Jait, per que [eſtatute 
les eſtates en le taile 
ſont ardeines. 


ALSO, if lands bee 

given in taile up- 
on condition, that the 
tenant in taile nor his 
heires ſhall not alien 
in fee, nor in taile, nor 
for terme of another's 
life, but only for their 
owne lives, &c. ſuch 
condition is good. 
And the reaſon is, for 
that when hee maketh 
ſuch alienation and 
diſcontinuance of the 
entaile, hee doth con- 
trary to the intent of 
the donor, for which 
the ſtatute of V. 2. 
cap. 1. was made, by 
which ſtatute the e- 
ſtates in taile are or- 


dained (1). 
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good, for the ſtatute doth give him power to make ſuch leaſes, which may be reftrained by 
condition, and by hrs owne agreement ; tor this power 1s not incident to the eſtate, but given 
to him collaterally by the act, according to that rule of law, qzilibet poteft renuxciare juri proſe 
iutroducto. 


uant il fiſt tiel alienation & diſcontinuance del ſtate taile. And 

therefore if a gitt in taile be made upon condition, that the donee, &c. ſhall not alien, this 

vid. lib. 6. 40. 41. Sir Auth. condition is good to ſome intents, and void to ſome ; for, as to all thoſe alienations which 
Mildmaie's caſe. amount to any diſcontinuance of the ſtate taile (as Littleton here ſpeaketh,) or is againſt the 
(1. Rep. 84. 1. Roll. Abr. 418.) ſtatute of Wyſtminfler 2. the condition is good without queſtion, But as to a common re- 
coveric the condition is voyd, becaule this is nodiſcortinuance, but a barre, and this common 


recovery 


* /esnot in L. and M. + Sc. added in L. and M. Ton in L. and NMI. 


{| cb. 1. added in L. and N. 


(1) A power of ſuffering a common recovery, and of levying a fine within the ſtatutes of 4. Hen. 7. and 38. Hen. S. is ſo in- 


ſeparably inherent to the eſtate of a tenant in tail, that any condition or proviſo reſtraining or prohibiting it, is held to be 
repugnant to the nature of the eſtate, and therefore void. But it does not vitiate the grant of the eſtate tail to which it is an- 


nexed ; becauſe (to uſe an expreſſion of lord Hobart) a condition annexed to an eſtate given is a divided clauſe from the 
and theretore cannot fruſtrate the grant preceding it, neitherin apy thing exprefled, nor in any thing implied, which is, 


grant, 
of its na- 


ture, incident to and inſeparable from the thing granted. Hob. 170. But this doctrine does not extend to afeoffment, a fine at 
common law, or any other alienation which works a diſcontinuance, and is therefore conſidered in the law as tortious. A pro- 


viſo reſtrictive of an alienation of this nature may be annexcd to an eſtate in tail, either as a condition to determine th 
and give the donor and his heirs a right of re-entry, or by way of limitation, to make the eſtate of the tenant in tail ce 


e cſtate, 
ale, and 


the lands remain over to a third perſon. But in theſe caſes the eſtate in tail muſt be made to ceaſe abſolutely ; for a proviſe to 


make it void only during the life of the tenant in tail is void. See Litt, Set. 720, 721, 722, 723- Scholaſlica's caſe, 


Plo. 403. 


Cerbett's caſe, 1. Rep. 83- b. Jermyn v. Arlcot, cited in 1. Rep. 85. Mildmay's cafe, 6, Rep. 40. Mary Portington's caſe, 
10. Rep. 37. b. 
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Lib. 3. upon Condition. Sect. 363. 224 


recovery 13 not reſtrained by the ſaid ſtatute of V. 2, And therefore ſuch a condition is re- (1. Roll. Abr. 412. 418. 10. Reps 
pugnant to the eſtate taile ; for it is to be obierved, that to this eſtate taile there be divers in- 35: b.) 

cidents. Firſt, to be diſpunith24 of wait. Secondly, that the wife of the donee in taile 

ſhall bs endowed. Thirdly, that the huſband of a feme donee after iſſue ſhal be tenant 22. E. 3. 9. 17, El D 

by the curtefie. Fourthly, that tenant in taile may ſuffer a common recoverie (t): and ther- 1 
fore if a man make a gift in taile, upon condition to reſtraine him of any of theſe incidents, 

the condition is repugnant and void in law. And it is to be obſerved, (*) that a collateral war- (*) 13. H. 7. 24. b. 

rauty or a lineal with aſſets in reſpect of the recompence, is not reſtrained by the ſtatute of 
Donis conditionalibus, no more is the common recovery in reſpect of the intended recompence, 
And Littleton, to the intent to exclude the common recovery, ſaith, tiel alienation et diſconti- 
nuance, joyning them 4— 

If a man before the ſtatute of Donis conditionalibus had made a giſt to a man and to the 
heirs of his body, upon condition, that after iſſue he ſhould not have power to ſell, this 
condition ſhould have bin repugnapt and void (2). Pari ratione, after the ſtatute a man makes 
a gift in taile, the law tacit gives him power to ſafer a common recovery; therefore to add a 
condition, that he ſhal have no power to tuffer a common recoverie, is repugnant and voyd. 

If a man make a feoliment to a baron and feme in fee, upon condition, that they ſhall 
not alien, to ſome intent this is good, and to ſome inteut it is void: for to reſtrain an aliena- 
tion by feoffment, or alienation by deed, it is good, becauſe ſuch an alienation is tortious and 10. H. 7. 11. 13. H. 5. 99. Lib. 
voidable : but to reſtraine their alienation by fine is repugnant and void, becauſe it is lawfull & 41. b. = Sir Anthony Mildes 
and unavoy dable. ; : rr ü (Hob. 1 

It is ſaid, that if a man infeoffe an infant in fee, upon condition, that hee ſhall not alien, : r. 424.) 
this is good to reſtraine alienations during his minoritie, but not after his full age. 

It is likewiſe faid, that a man by licence may give land to a biſhop and his ſucceſſors, Doctor & Student. 124 
or to an abbot and his ſucceſſors, and add a condition to it, that they ſhall not without the 
conſ-at of their chapiter or covent, alien, becauſe it was intended a mortmain, that is, that it 
ſhould for ever continue in that {ce or houſe, for that they had it ex auter droit, for religious 
and yood uſes, 


Le jiat ute de W. 2. cab. 1. Hereby it appeareth, that whatſoever is prohibi- 10. H. 7. 11. Doct. & Stud. 124. 
ted by tue iucat of any act of parliament, may be prohibited by condition, as hath beene , H. 7. 23. 
laid, 


Sect. 363. 
CAR i oft prove FOR it is proved by QUANT le reverſi- (rok. 298. 333 338. 


per les parois the words compri- on ou rem en fee 
compriſes en meſine ſed in the ſame ſtatute, eff en auters perſons. 


e * 012 la vo- tha the 1 Put the caſe that a man (1. Roll. Abr. 407. 472. 47 
1 eſtatute, 70 * t will of the make a gift in taile to 4. Cro. Eliz. 360.) TE 


lunt del donor en tzels donor: in ſuch caſes te remainder to him and to 
caſes ſerroit o5j:rve, ſhall be obſerved, and bl 2 e r 

* 2 e ſhall not alien; as to the 11. H. 5. 6. 13. H. 7. 23. 24. 
er quant ie tenant when the tenant in ſtate taile the condition is Dyer 2. & g. Phil. & Ma. 127. hs 


en le tail? fait & tiel 
diſcontinuance, i fait 
le contrarie a ceo, Sc. 
Et auxy en eſtates 
en le taile d'aſcun te- 
nements, quant le re- 
verfion de fee ſimple, 
Þ ou remainder en fee 
Jumple eft en auters 


perſons quant tiel diſa 


taile maketh ſuch diſ- 
continuance, hee doth 
contrary to that, &c. 
And alſo 1n eſtates 
in taile of any tene- 
ments, when: the re- 
verſion of the fee ſim- 
ple, or the remainder 
of the fee ſimple is in 
other perſons, when 


good, for ſuch alienation is 
rohibited, as hath been ſaid, 
by the ſaid ſtatute, But as 
to the fee ſimple, ſome ſay it 
is 2 and voyd, for 
the reaſon that Lietleton hath 
yeelded: and therefore ſome 
are of opinion, that this is 
a good condition, and ſhall 
4042 the alienation for the 
eſtate taile onely, and leave 
the fee ſimple in the alience, 
for that the condition did in 
law extend onely to the 
ſtate taile, and not to the re- 


continuance eſt fait, ſuch diſcontinuance is 


donques le fee fimple made, then thefee ſim- _— „ V ow- 


fit 
®* gue fuit al entent de le feſance de meſme Teſtatute, added in L. and M. and Roh. + tiel—un, L. and M. and Roh, 
1 ou remainder en fee imple, not in L. and M. and Roh. 


(1) But this is altered by the 4. and 5. Ann. c. 16. whereby all collateral warranties by anceſtors, who have no eſtate of in- 
heritance in poſſeſſion in the lands warranted, are made void againſt their heirs. The reſtraints which at different times have 
been laid 09 tne tree alien tion of property, and the methods uſed to ſet them aſide, form one of the molt intereſting parts of the 
hiſtory of every nation in which the feudal inſtitutions have prevailed. So far as the hiſtory of England 1s concerned in them, they 
have bern diſcuſ.d with great accuracy by Sir William Blackſtone, vol. 2. chap. 7. and Sir John Dalrymple, in his Hiſtory of 
the Feudal! Law, chap. z. and 4. The introduftion of recoveries, and the circumſtances which led the way to them, are accus 
rately ſtated and explained by Mr. Cruiſe, in his moſt excellent Eſſay on the Law of R:coveries. The reſtraints on the ahena- 
tion of property ate much greater in Scotland than they are in England. There, if a failgie is guarded with irritant and refolutive 
clauſes, the eſtate intailel cannot be carried off by the debt or deed of any of the heirs ſucceeding to it, in prejudice of the ſub- 
ſtitutes. This degree of tailzic differs from that of a tai/zie with probibitory clauſes. The proprietor of an eſtate of this nature, 
cinnot convey it gratuitouſly, but he may diſpoſe of it for oncrous cauſes, and it may be attached by his creditors ; yet the ſub- 
ſtitutes, az creditors by virtue of the prohiibitory clauſe, may by a proceſs, called in the law of Scotland an Inhibition, ſecure 
themſelves againſt future debts or contracts. A third degree of tailzie uſed in Scotland is called a Ample Diſtination. This 
amounts to ho more than a deſignation who is to ſucceed to the eſtate, in caſe the temporary proprietors of it make no diſpo- 
ſition of 1t; tor it is defeafible, and attachable by creditors. See Erſk. Inft. 235. 360. ; EL : 

(2) Britton, in his chapter o Conditional Purchaſes, obſerves, that “ if any purchaſe to him and his wife, and to the heirs of 


„ tem lawfully begotten, the doness have preſently but an gte of freghei.! for the term of their lives, and the ſee * 
ir 
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ö Lib. 3. 


90 46. E. 3. 4. 
(1. Roll. Abr. 418.) 


21. H. 7. 26. 


(1. Rep. 16. 84.) 


(Dyer 343- b.) 


® en la reverſion ow le ſer ſimple, added in L. and N. and Roh. 
iues, not in L. and NM. nor Roh. 
added in L. and M. and Roh. 


Cap. 5 


fit de ſes iſſues. Hereby 


it appeareth, that to reſtrain 
tenant in taile from alienation 
againſt the profit of his if 
ſues, is good, for that agreeth 
with the will of the donor, and 
the intent of the ſtatute “. 
But a gift in taile may be 
made upon condition, that 
tenant in taile, &c, may alien 
for the profit of his ues, 


Of Eſtates 


and that hath been holden to dit, 8 Se. 
be good, and not reſtrained by 


the ſaid ſtatute, and ſeemeth to agree with the reaſon of Litileten, becauſe in that caſe, . 
luntas donatoris obſervetur, Sc. and it mult be for the profit of the iſſues, 


 Lienont, Se. 
et auxy ft 
touts les iſſues 


ſoient morts, &c. 
Note, Littleten pur- 
poſely made parcell 
of the condition in 
the copulative, that 
the tenant in taile 
ſhould alien, &. For 
if a gift in twle be 
made to a man and to 
the heirs of his bo- 
dy, and if he die with- 
out heirs of his body, 
that then the donor 
and his heires ſhall 
re- enter, this is a 
voyd condition; for 
when the iſlues faile, 
the eſtate determineth 
by the expreſſe limita- 
tion, and conſequently 
the adding of the con- 
dition to defeate that 
which is determined 
bythe limitation of the 
eſtate, is void, (Hund in 
that caſe the wite of 
the donee ſhall be en- 
dowed, &c- And there- 
fore Littletcn, to make 
the condition good, 
added an alic nation, 
which amounted to a 
wrong,and hee reſtrai- 
ned not the alienation 
onely, (tor then pre- 
tently upon the alie- 
nation the donor, &c. 
might re- enter and de- 
feat the eſtate taile) 


Seck. 364. 


JT E M home foit do- 

ner terres en taile 
fur trel condition, que 
i le tenant en le taite 
ou fes beires alienont 
en fee ou en taile, ou 
pur terme d'auter vie, 
Sc. ef auxy que fi 
touts / iſues veignauts 
del tenant en le taile 
ſoient morts fans i- 
ſue, que adomngques bien 
lirroit al donor et a ſes 
herres de entrer, &c. Et 
per tiel voy le droit || de 
le taile poet eftre ſalve 
afres ¶ diſcontinuance, al 
iſſue en le taile, ſi aſcun þ 
y ſort ; 1ffint que per voy 
d entre del donor cu de 
ſes heires, le tatle ne ſerra 
my defeat per ttel con- 
ditiau: ure hoc. E- 
uncore fi le tenant en le 
taile en ceo caſe, ou ſes 
heires, font aſcun di- 
continuance, celuy en le 
reverſon ou ſes heres, 
apres ceo que le taile eſt 
determine pur default 
de iſſue, Ec. poyent entrer 


+ c- ner in L. 
c. not in L. and M. nor Roh. 


1e ſadded in L. and M. and Roh. 


Sect. 364. 


* en le remainder eff ple in the remainder is 
diſcontinue. Et pur diſcontinued. And be- 
+ ceo que le tenant en Cauſe tenant in taile 
taile ne ferratielchyfs ſhall doe no ſuch thing 
encounter le profit } againſt the profit of 
de ſes iſſues, & bone his iſſues, and good 
droit, tiel condition eff right, ſuch condition 
bene, come eft avaunt= is 


good, as is afore- 
ſaid, &c. 


ALSO a man may give 

lands in taile upon 
ſuch condition, that if 
the tenant in taile or 
his heires alien in fee or 
in taile, or for terme of 
another man's life, &c. 
and alſo that if all the 
iſſue comming of the 
tenant in taile be dead 
without iſſue, that then 
it ſhall be lawfull for the 
donor and for his heires 
to enter, &, And by 
this way the right of the 
taile may be ſaved after 
diſcontinuance, to the 
iſſue in taile, if there bee 
any; ſo as by way of en- 
try of the donor or of 
his heires, the taile ſhall 
not be defeated by ſuch 
condition: Quœre hoc. 
And yet if the tenant in 
taile in this caſe, or his 
heirs, make any diſconti- 
nuance, he in the rever- 
ſion or his heires, after 
that the taile is deter- 
mined for default of iſ- 
ſue, &c. may enter into 


and M. and Roh. de fer 


|| de—en in L. and M. and Roh. 1 biet 
+ Quare hoc, not in L. and M. nor Roh. 


(x) See Boraſton's caſe, 3. Rep. 19. Webb v. Herring, Cro. Ja. 416. King v. Rumball, Cro. Ja. 448. Chadock v. Cowley, 
ibid. 69 3. Forteſcue v. Abbott, Poll. 479. and Sir Thomas Jones, 79, and Goodtitle v. Whitby, . Burr. 228. Sce allo 
1. P. W. 170 ;—and Mr. Fearne's Eiſay on Contingent Rewainders, p. 167. 


— 


1 their iſſue, if they had not iſſue before; and if they had no iſſue, then the fee remains on the perſon of the donor until they 
4% have ue, and the purchaſe returns to the donor, if the purchaſor has no off-pring, or if they have iſſue and that iſſue fails.“ 
But lord Coke in his 2d Iuſt. 333. obſerves, that Britton takes the condition to be precedent, but that the donees had, at the 
common law, a fee ſimple conditional immediately by the giſt. As a proof of this, he mentions, that if a gift was made to a 
man and the heirs of his body, and before iſſue, he had before the flat. de donis made a feoffment in fee, the donor could not 
enter for the forfeiture, but that the feoffment would have barred the iſſue had afterwards. 


Lib. Zo 


upon Condition. 


Sect. 365. 


en le terre per force 
de meſme le condi- 
tion, et ne ſerront my 
* cohert de ſuer briefe 
de formdon en le re- 
verter. 


the land by force of — added, and die without iſ- 


the ſame condition, 
and ſhall not be com- 
pelled to ſue a writ 
of formedon in the 
reverter. 


ue, to the end that the right 
of the eſtate in taile might be 
preſerved, and not defeated by 
the condition, but might be 
recovered againe by the iſſue in 
tayle in a formedon. 

And Littleton expreſſely faith, 


225 


that the donor and his heirs (Mo. 39.) 


aſter the diſcontinuance, and after that the eſtate tayle is determined, may re-enter, which 
is the intention and true meaning of Littleton in this place, And where it is ſaid in this 
ſection (quere boc), this is added by ſome that underſtood not this caſe, and is not in the 
originall. | 

Note, that in a condition conſiſting of divers parts in the conjunctive, as here in the caſe 
of Littleton, both parts mult be performed, according to the old rule, [a] Si flures conditiones 
aſcriptæ fuerunt donationi conjuntlim, omnibus eft parendum et ad veritatem copulative requiritur 
quad utrague pars fit vera. But otherwile it is when the condition is in the disjunctive, (1) for 
the ſame Author in that caſe ſaith, S/ divifm cuiliber, wel alteri eorum ſatis eff obtemperare. 
Et in digunftivis Sufficit alteram ; eſſe veram. What then if the condition or limitation 
be both in the conjunctive and disjunctive: As if a man make a leaſe to the huſband and 
wife for the tearme of one and twenty yeares, if the huſband and wife or any child be- 
tweene them fo long ſhall live, and then the wife dyeth without iſſue; ſhall the leaſe deter- 
miae, or continue during the lite of the huſband ? And the anſwer is, that it ſhall continue, 
for the disjunctive reterreth to the whole, and disjoyneth not only the latter part, as to the 
child, but alſo to the baron and tem, fo as the ſenſe is, if the baron, fem, or any child 
ſhall ſo long live. 

[5] And ſo it is if an uſe be limited to certaine perſons, untill A. ſhall come from beyond 
ſea, and attain unto his full age, or dye, it he doth come from beyond ſea, or attaine to his 
full age, the uſe doth ceaſe. 


JTEM, home ne 
port pleder en 
aſcun action, que e- 
fate fuit fait en fee, 
oz en fee taile, ou pur 
terme de vie, ſur con- 
dition, Sil ne voucha 
un record de ceo, ou 
monſira un eſcript 
ſouth ſeale, provant 
meſme la condition. 
Car il eft un common 
erudition, que home 
per plee ne defeatera 
aſcun eſtate de frank- 
tenement per 2 
d aſcun tiel condition, 
Jinon que il monſtra 
le progfe de conditi- 


on en eſcript, &c. fi- 


Sect. 365. 


LSOa man cannot 

plead in any ac- 
tion, that an eſtate was 
made in fee, or in fee 
tayle, or for terme of 
life, upon condition, 
if he doth not vouch 
a record of this, or 
ſhew a writing under 
ſeale, proving the 
ſame condition. For 
it is a common learn» 
ing, that a man by 
plea ſhal not defeat 
any eſtate of freehold 
by force of any ſuch 
condition, unleſſe he 
ſheweth the proofe of 
the condition in wri- 
ting, &c, unleſſe ĩt bee 


„ cchert—arte in L. and M. and Roh. 


(1) If the condition of the obligation be in the disjunctive, 
his cle ion, and one of the things becomes impoſſible, the obligation, in ſome caſes, will 
taken in Laughter's caſe, Cro. Eliz. 308. Baker v. Moiſcomb, ibid. 864 Baſk<tt v. Baſkett, 2+ Mod. 


(2) See 2. Bulſt. 2:9. 260. 6. Mod: 237. 2. Salk. 498. 


5 Z 


N aſcun action. Bee 
the action reall, perſonall, 
or mixt, if a condition be plead- 
ed to deteat a frechold, it is re- 
ularly true, that a deed muſt 
bee ſhewed forth [a] incourt (2). 
And the reaſon why the deed 
ſhall bee ſhewed forth to the 
court is, for that to every 
deed there be two things re- 
vifite : the one, that it be ſut- 
fiene in law, and this is 
called the Legall Part, and 
therefore the judgment of that 
belongeth to the Judges of 
the Law: the other concernes 
matter of fact, as ſealing and 
delivery, and this belongs to 
ran ras And becauſe every 
deed ought to approve itſelte, 
and be proved by others too 
it muſt approve it ſelfe upon 
the ſhewing of it forth in court 
in two manners. 

Firſt, as to the compoſi- 
tion of the words, that it bee 
ſufficient in law, and that the 
court ſhall adjudge. 

Secondly, 


(Sid. 437. 8. Rep. 85. b.) 
«] Bratton lib. 2. fo. 19. Vide 
|. Com. 76. in Wimbethe's caſe, 
& fol. 109. in Fulmerſton's caſe, 
Brafton ubi ſupra, 
(4- Rep. 52. b.) 


So it was adjudged in Communi 
Banco paſch, go. Eliz. inter 
Baldwyn & Cocke, commonly 
called Trupennie's caſe. b 


(5. Rep. 112.) 


[5] Hill 35. Eliz. en treſpaſſe per 

— — — Mordant vers George 
aux fo adjudged ia the King's 

— Judge = 


39- E. 3. 28. 4. E. 4. 35-2. 9. K. 
4. 26. b. 26. a. 6. H. 7.8. b. 
11. H. 7. 28. b. 5. H. 6. 7. 14 H. 
8. 22. b. 28. All. p. 1. 
(1. Sid. 30.) 
a] Lib. 10. fol. 92. 
ayheld's caſe. 
7. E. 3. 57. 23. E. 3. 41. 41 
3. 10. ACC, 


Doctor 


(Ant. 6. a.) 


(10. Rep. 98.) 


+ gue added in L. and M. and Roh. 


and gives the obligor liberty to do one thing or another, at 
be ſaved. See the diſtinctions 


200.— Ant. 145. 


Lib. 3. 


(11. Rep. 26. b. Dyer 261. b. 
1. Roll. Abr. 208, Cro. Car. 399 
Doct. Fla. 260.) 


(Poſt. 227. 2 Cro. 217.) 


(15. E. 3. 21. 2. 


Foit. 308. b. 348. a. ſect. 214. 


Lib. 8. fol. 32. 53, &c. Pagc's 
caſe. 6. Rep. 2. cap. 4+ 


(5- Rep. 74.76. 10, Rep. 92.) 


[5] Vide g2. II. 8. in Pattents Br. 
12. Li. 7+ 12+ b, 


(2. Inſt. 672. 5. Rep. 32. 63.) 


0 3. & 4. E. 6. cap. 4. and 13. 
iz. cap. 6. 


[4d] Dyer 1. Eliz. 167, 


(Hard. 118.) 


(2. Sid. 143) 
(1. Mod. 117.) 


le] Lib. 8. fol. 8. in the Prince's 
Calc, Vide Page's caſe ubi ſupra. 


3. E. Js gard. 162. 20. JI. 3 
arrein york 13- 33. H. ©. 
tit. monſtrans des faits 118. 


1. H. 7. 5+ 
5. Rep. 75- 3. 
(2. Cro. 217.) 

10, Rep. 93- 94- 
2 H. 6. dn. Da des faits 
11. b. 7. H. 6. 17. II. 5. 5. 
: Bo 21. 33- H. 6. 1. 14. 


Cap. 5. 


Secondly, of ancient time 
if the deed appeared to bee 
raſed or interlined in places 
materiall, the judges ad- 
judged upon their view, the 
deed to be voyd (1). But of lat- 
ter time, the judges have 
left that to the jurors to try 
whether the raſing or inter- 
lining were before the deli- 
verie. 


And there is a difference 
betweene a rent, and a re- 
entry; for upon a gift in taile, 
or a leaſe for lite, a rent may 
be reſerved without deed, but 
a condition with a re-cntrie 
cannot bee reſerved in thoſe 
caſes without deed, 


Eſcript fouth ſcale. 
Which LZiteton intendeth 
to bee a deed unde ſeale. 


And well ſaid Littleton, 
a deed under ſcale. For though 
the deed be inrolled, yer hee 
cannot plead the inrolment 
thereof, though it be of re- 


Of Eſtates 


non que ceo ſoit en 
a/cuns ęſpeciall ca- 
es, Ec. Mes de cbat- 
tels reals, ſicome de 
leas fait a terme 
d'ans, ou de grants 
de gards fait per 
gardeins in chival- 
rie, & hujuſmodi, &c. 
home poit pleder que 
tiels leaſes ou grants 
fueront ſaits ſur con- 
dition, &c. fans mon- 
ſtre aſeun eſcript de 
le condition. Mint 
en meſme le maner 
bome poit faire de 
dones & grants de 
chattels perſonals, & 
de contratts perſo- 
nals, &c. 


Sect. 365. 


in ſome ſpeciall caſes, 
&c. But of chattels 
reals, as of a leaſe for 
yearcs, or of grants of 
wards made by gar- 
dians in chivalrie, and 
ſuch like, &c. a man 
may plead that ſuch 
leaſes or grants were 
made upon condition, 
&c. without ſhewing 
any writing of the 
condition. So in the 
ſame manner a man 
may doe of gifts and 
grants of chattels per- 
lonals, and of con- 
tracts perſonals, &c. 


cord. And though it be cxemplificd under the great ſeale, [3] yet muſt he ſhew forth the 
deed it ſelfe under ſeale, as Litileton here ſaith, and not the exemplitication (2). And to 
when Littleton wrote, no conftat, or inſpeximus, ot the king's letters patents were availe- 
able to be ſhewed forth in court, but the letters patents themſelves under ſeale. For both 
the conſlat and inſpeximus are but exemplifications of the inrolment of the charters, or let- 
ters patents: and this appeareth by the reſolution of two ſeverall [e] parliaments, one hol- 
den in the third and fourth yeare of king Edvard the fixt, and the other in the thirteenth 
yeare of queene Elizabeth. But now by thoſe ſtatutes the exempliſication or conffat under 
the great ſcale of the inrolment of any letters patents made fince the fourth day of Fe- 
bruary anno 27. I. 8. or after to be made, ſlial be ſufficient to be pleaded and ſhewed forth 
in court, aſwel =_ the king, as auy other perſon by the patentees themſelves (whereof 
there was ſome doubt [4] conccived upon the faid flatute of E. 6.) and by all and every 
other perſon and perſons clayming by, trom, or under them. Which ſtatutes are general 
and beneficiall, and eſpecially the act of 13. Eg. tor that extends not only to lands, tene- 
ments, and hereditaments, but to every other thing whatſoever, and ought to be tavourably 


conſtrued for advancement of the remedie and right ot the ſubject (3). 

The difterence betweene a confat, inſpeximus, and a wvidimus, you may reade [e] at large in 
Page's caſe, But none of them by law ought to be had, but only of the inrolment of record, 
ds | not of a deed or any other writing that is not of record, and no deed, &c. can be in- 
rolled, unlefle it be duely and lawfully acknowledged. 


Si non que ſoit en aſcun eſpeciall caſes, Ec. Hereby is implyed, that if a 


gardian in chivalrie in the right ot the heire entreth for a condition broken, hee ſhall 


lead the ſtate upon condition without ſhewin 
y the law, And ſo it is [V] of a tenant b 


elegit, 


of any deed, becauſe his intereſt is created 
y ſtatute merchant or ſtaple, or tenant by 


ikewiſe tenant in dower ſhall plead a condition, &c. without ſhewing of the deed. 
And the reaſon of theſe and the like caſes, is, for that the law doth create theſe eſtates, and 
they come not in by him that centred tor the condition broken, fo as they might provide for 


H. the ſhewing of the deed, but they come to the land by authoritie of law, and therefore the 


law will allow them to plead the condition without ſhewing ot it. 


CF ] But 


( .) "Tis to be preſumed, that an interlining, if the contrary is not proved, was made at the time of making the deed. 1. Keb. 
21. Note to the tith edit. On the raſure, or interlining, of deeds, breaking or defacing the ſeals of deeds, and cancelling 
deeds, ſee 1. Wood's Conv. 808. $09. Com. Dig. Faits, T. 1. 2.—and Vin. Abr. Faits, T. U. U. 2. X. X. 2. It is to be ob- 


ſerved, that the cancelling of a deed does not diveſt the eſtate from the perſons in whom it is veſted by the deed. 


Cha. 100. and Gilb. Rep. 236. 


(2) On giving deeds of bargain and ſale in evidence, ſee Bull. Ni. Pri. 2 


(3) See allo 27. Eliz. 9. and Bull. Ni. Pri. 226. 


1. Rep. in 


55-3 10. Ann. c. 18.; and 8. G. 2. c. 6 ſcc. 21. 
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Lib. 3. upon Condition. 


] But the lord by eſcheat, albeit his eftate be created by law, ſhall not plead a condi- 
tion to defeat a freehold without ſhewing of it, becauſe the deed doth belong unto him, 

A tenant by the curteſie ſhall not [g] plead a condition made by his wide. and a re-entry 
for the condition broken without ſhewing the deed ; for albeit his eſtate be created by law, 
E 2 law preſumeth that he had the poſſeſſion of the deedes and evidences belonging to 

is wife. 

] But leſſees for yeares, and all others that claime by any conveyance from the party 
or juſtiſie as ſervant by commandement, &c. muſt ſhew the deed. 

7] R. brought an ejeHione firmæ againſt E. for ejecting him out of the mannor of D. 
which he held for terme of yeares of the demiſe of C. E. the defendant pleaded that H. gave the 
ſaid mannor to P. and Katherine his wite in taile, who had iflue E. the defendant, and after 
the donees infeoffed C. of the mannor, upon condition that hee {hould demiſe the mannor 
for yeares to R. the plaintife, the remainder to the huſband and to the wite, &c. C. did demiſe 
the land to R. the plaintife for yeares, but kept the reverſion to himſelſe, wherefore Katherine 
after the deccaſe ot her huſband entred upon the plaintite, &c. for the condition broken, and 
died; after whoſe deceaſe the land deſcended to E. the iflue in taile, &. now defendant, judge- 
ment upon action, exception was taken againſt this plea, becauſe E. the defendant maintained 
his entry by force of a condition broken, and ſhewed forth no deed, and the plea was ruled to 
be good, becauſe the thing was executed, and therefore hee need not ſhew forth the deed. Nota, 
the defendant being iſſue in taile was remitted to the eſtate taile. (1) 

In a præcipe quod reddat againſt S. who pleaded that R. was ſeiſed, and infeoffed him in 
morgage upon condition of payment of certaine money at a day, and ſaid that N. paid the 
money at the day, and entred judgement of the writ : exception was taken to this plea, for 
that he ſhewed forth no deed of the condition, and it was ruled that hee need not ſhew forth 
the deed for two cauſes. 1. That he ought not to ſhew any deed to the demandant, becauſe 
the demandant is a ſtranger. 2. It might be when K. paid the money, and the condition pet- 
formed, _ the deed was rebailed to &. and thereupon the plea was adjudged good, and the 
writ abated, 

If land be morgaged upon condition, and the morgagee letteth the lands for yeares, reſer- 
ving a rent, the condition is performed, the morgagor re- enters, in an action of debt brought 
1 rent the leſſee ſhall plead the condition and the re- entty without ſhewing forth any 

© . 

In an aſſiſe the tenant pleads a feoffment of the anceſter of the plaintife unto him, &c. 
the plaintife ſaith that the feoffment was upon condition, &c. and that the condition was bro- 
ken, and pleades a re-entry, and that the tenant entred and tooke away the cheſt in which 
the deed was and yet detaineth the ſame, the plaintife ſhall not in this caſe be enforced to 
ſhew the deed, 

If a woman give lands to a man and his heires by deed or without generally, ſhe may in 
pleading averre the ſame to be cauſa matrimonii pralocuti, albcit the hath nothing in writing 
to prove the ſame, the reaſon whereof ſee Se. 330. 


Mes des chattels realls, ficome leaſe fait a volunt a terme des ans, &c. 
This is apparant. 


Sect. 366. 
TTEM, coment que ALSO, albeit a man YER DIT, or ver- 


home en aſcun ac- cannot in any ac- dict de 12 homes. 
tion ne poit pleder un tion pleade a condition (2) LY, quaſi dic- 


tum weritatis, as judicium 


condition que tou- whichtoucheth& con- , oof juris difam, . 
cha & concerna frank- cernes a freehold, with- ficut ad quaſtionem Ju- 


a . IC ris, non reſpondent jura- 
tenement, ſauns mon- out ſhewing writing of „, 1 


flrer eſcript de ceo, this, as is aforeſaid, yeta gien, fafli non re- 


come eft avantdit, un- man may beaided upon /9*dent judices fed jura. 
, k F n ere WY toren. For jurors are to 
core home poit efire ſuch a condition by the try the fact, and the 


aide ſur tiel condition verdict of 12 men ta- judges ought to judge ac- 


: — . cording to the law that 
Ter ver dict de xii. bomes ken at large in an aſſiſe rich upon the tact, tor 


ex 
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226 


L/ 35- H. 6. ubi ſupra. 
[s] 35 · H. 6. ubi ſupra. 


8 14. H. 8. 8. Pl. com. 149. 
10. Rep. 92. 9g.) 
DJ 44. E. 3- 28. 


(6. Rep. 38.) 


(Cro. Car. 442.) 
See after this chapter, ſect. 366. 
7. Rep. Ughtred's calc. 


11. Ed. g. tit. Mrns des faits. 
173. 45. E. 3. 8. 


(Cro. Car. 372.) 


45+ E. 3. 8. b. Finch. 


10. H. 4.9. b. 43. F. z. Vide 
10. E. 3. 41. Simile in dower, 


12. E. 1. Feoffments & Faits 
114. F. N. B. 105- b. 13. R. 2. 
Monltraus des faits 163. 4. E. 4. 
35. &c. 11. H. 7. 22. b. 6. H. 7. 
8. 9. E. 4. 25. 26. 14. H. 8. 22. b. 
(Doc. Pla. 31.) 

(See Plo. 23. a.) 

(1. Roll. Abr. 413.) 


(Poſt. 233. b. 261. b.) 


Lib. 8. fo. 135. Lib. 9. ſo. 1. 
Lib. 11. fo. 10. 

(Plo. 93. 2. Inſt. 425. 2. Roll. 
Abr. 693.694.698.699. 700.711. 
719. 745. Hob. 117. 4. Rep. 
63. b. Cro. El. 699. 1. Sid. 27, 
191. 194. 20. 9. Rep. bz. b.) 


(1) This is the reaſon of this caſe, fer now he claims above the condition, an therefore need nt Sex the deed. Infra, 227. 1.— 


Lord Nott. MSS. 


(2) See Bacon Abr. vol. 5. 201. Vin. vol. 21.373. Com. Dig. Abatement, (I. 34.) Amendment, (P.) Appeals, (G. 14-) 
Eſtoppel, (E. 10.) Evidence, (A. 5.) Plesder, (C. 87. E. 38. R. 13. 8. 1.) Prerogative (D. 56.) 


Lib. 3. 


(9. Rep. 12. 13.) 


Pio. gg. 3.) 
(Pot. 227. 228.) 


Cap. 5. 
ex fafio jus oritur. 


Prile a large. 
There be two kindes of 
verdicts; v. one gene- 
rull, and another at large 
or e{peciall. As in an 
aſſiſe of novel difſerfin, 
brought by A. againſt B. 
the plaintife makes his 
plaint, Pubd B. difſcifevit 
eum de 20 acris terræ cum 
pertinentiis; the tenant 
pleades, 24d iffe nul 
lim injuriam ſeu difſeifi- 
nam frafato A. inde fe- 
cit, c. The recognitors 
of the affiſe doc finde, 
Aude pr. rde. A. ini 
& ſine jrudicio diJrifuvit 
proadiftt B. ce preediel + 20 
acris terre cum pertinent 
Sc. This is a generall 
verdict, The like law i. 
is it they finde it nega- 
tively, And Littleton 
here putteth a caſe of a 
verditt at large, or a ſpe- 
ciall verdict; and it is 
therefore called a ſpeciall 
verdict, or a verdict at 
large, becauſe they ſinde 
the ſpeciall matter at 
large, and leave the judge + 
ment oft law thereupon 
to the court, of which 
Kinde of verdict it is 


H run. 33. F. 1. Coram Rege ſaid, [I] Omnis conclyfro 


Nott. in helaur. 


43. Aff. gr. Stanf. pl. cor. 162. 


165. g. E. g. coron. 284. 286. 


oni & weri pudicit ſequi- 
tur ex bon's 2 ere P- 
miſſis et diilis jurato- 
. 


And though T.:zl:ton 
here puts his caſe of a 
verdict at large upon a 
generall iſſue (which in 
the caſe hee putts it was 
neceflary for the tenant 
to pleade) yet when i- 
ſue 1s joyned upon ſome 
ſpeciall point, the jury, 
as ſhall be ſaid hereafter 
in this ſection, may 
finde the ſpeciall matter 
if it be doubtfull in law, 
for as much doubt may 
ariſe upon one paint up- 
cn the ſpeciall iſſue as 
upon the generall iſſue. 


207. 44. E. g. 44. 41+ E. 3. Co- And as a fpeciall verdict 


T UL, 451» 


® /:—per in L. and MI. end Roh. 


may be tound in Common 


Of Eftates 
priſe a large en aſiiſe 


de novel diſſeiſin, oz 
en aſcun auter action, 
Jou les juſtices voi- 
lent prender * le verdict 
de xit. jurors a large. 
Sicome mittomus, que 
home ſiie de certaine 
terre en fee leſſa meſme 
la terre a un auter pur 
terme de vie fans fait, 


fur condition de render 


al leſſor un certaine 
rent, & pur default de 
paiment un re-entrie, 
Sc. per force de quel le 
lefjee oft ſeiſie come de 


franktenement, et puis le 


rent eft ade cre, per que 
le liſſar enter en la terre, 
et puts le lefſee arraigne 
un aſſiſe de novel dil- 
ſeiſin de la terre en- 
ders le leſſor, le quel 
plead gue il fiſt nul tort 
ne nul diſſeiſiu, et fur 
ceo Poſjiſe foit priſe z' en 
et cuſe les recegnt- 
ters de I aſſiſe foyent 
dire et render a tes 
juſtices lour verdidci 
a large ſur tout le mat- 
ter, come a dire, que le 
defendant juit ſeiſie de 
la terre en ſon demeſne 
come de jee, et 1ſſint ſei- 
fie, meſme la terre leſſe 
al plaintiſe pur terme 
de ſa vie, rendant al leſ- 
four titel annuel rent 


fazable a liel feaſt, Ec. 


ſur tiel condition, que 


fi le rent ſuit aderere a 


aſcun tiel jeaſt + a que 
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of novel diſſeiſin, or in 
any other action where 
the juſtices will take 
the verdict of 12 jurors 


at large. As put the caſe, 


a man ſeiſed of certaine 
land in fee letteth the 
ſame land to another for 
terme of life without 
deed, upon condition to 
render to the leſſor a 
certaine rent, and for 
default of payment a 
re- entrie, &c. by force 
whercof the leflee is 
ſeiſed as of frechold, 
and after the rent is be- 
hinde, by which the 
leſſor entereth into the 
land, and after the leſſee 
arraine an aſliſe of 
novel diſſeiſin of the 
land againſt the leſſor, 
who pleads that he did 
no wrong nor diſſeiſin, 
and upon this the aſſiſe 
is taken; in this caſe the 
recognitors of the aſ- 
ſiſe may ſay and render 
to the juſtices their ver- 
dict at large upon the 
whole matter, as to ſay, 
that the defendant was 
ſeiſed of the land in his 
demeſne as of fee, and 
ſo ſeiſed, let the ſame 
land to the plaintife for 
terme of his life, ren- 
dring to the leſſor ſuch 
a ycarcly rent payable 
at ſuch a feaſt, &c, upon 
ſuch condition, that if 
the rent were behinde at 
any ſuch ſeaſt at which 

dart 


+ a not in L. and M. nor Rok, 


Lib. 3. 
doit etre pay, donques 
bien lirroit al leffor 
d'entrer, &c. per force 
de que! leaſe le plaintife 
fruit ſeifie en ſon de- 
meſne come de frank- 
tenement, et que puis 
apres le rent fuit ade- 
rere a tiel feaſt, &c. 
per que le leſſor entra 
en le terre ſur le poſ- 
ion le leſſee, et prie- 
reit le diſcretion de les 
Juſtices, fi ceo ſoit un 
aiſſeifin fait al plaintife 
ou nemy ; T donque per 
ceo que afprert a les juſ- 
tices, que ceo fuit nul 
diſſeiſin fait al plain- 
tife, entant que Pentrie 
de le lefſour fuit conge- 
able ſur luy; les juſtices 
doyent doner judgement 
gue le plaintife ne pren- 
dra riens per ſon briefe 
d aii. Et iffint en tiel 
cas le lefſor ſerra aide, et 
uncore nul eſcribture 
unques ſuit fait del con- 
ditton. Car cibien que 
les jurors potent aver 
conuſance de le | leaje, 
auxybien ils potent aver 
conuſance de le condition 
gue fuit declare & re- 
hearſe ſur le leas. 


upon Condition. 


it ought to bee paid, then 
it ſhould bee lawfull for 
the leſſor to enter, &c. by 
force of which leaſe the 
plaintife was ſeiſed in his 
demeſne as of freehold, 
and that afterwards the 
rent was behinde at ſuch 
a feaſt, &c. by which the 
leffor entred into the land 
upon the poſſeſſion of the 
leſſee, and prayed the 
diſcretion of the juſtices, 
if this bee a diſſeiſin 
done to the plaintife 
or not; then fr that 
it appeareth to the jul- 
tices, that this was no 
diſſeiſin to the plaintife, 
inſomuch as the entrie 
of the leſſor was con- 
geable on him; the juſ- 
tices ought to give judge- 
ment that the plaintife 
ſhall not take any thing 
by his writ of aſſiſe. And 
ſo in ſuch caſe the leſſor 
ſhall bee aided, and yet no 
writing was ever made of 
the condition. For as well 
as the jurors may have co- 
nuſance of the leaſe, they 
alſo as well may have co- 
nuſance of the condition 
which was declared and 
rehearſed upon the leaſe. 
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Pleas, ſo may it alſo 
bee found in Pleas of 
the Crowne, or crimi- 
nal cauſes that con- 
cerne lite or member. 

A verdict finding 
matter Incertainely or 
ambiguouſly is infufſi- 
cient, and no, judge- 
ment ſhall be given 
thereupon; as if an ex- 
ecutor plead plei nment 
admin ift re, and iflue is 
joyned thereupon, and 
the jury finde that the 
defendant have goods 
within his hands to be 
adminiſtred, but finde 
not to what value, this 


is incertaine, and there- 


fore inſufficient, 

A verdict that finds 
part of the iſſue, and 
finding nothing for the 
reſidue, this is inſuffi. 
cient tor the whole, 
becauſe they have not 
tried the whole iſſue 
wherewith they are 
charged. As if an in- 
formation of intruſion 
bee brought againſt 
one for intruding into 
a meſuage, and 100 
acres of land, upon the 
＋ iſſue the jury 

nde againſt the de- 
tendant for the land, 
bur ſaith nothing for 
the houſe, this is infut- 
ficient for the whole, 
and fo was it twice ad- 
judyed, () But it the 
jimmy give 
the whole iſſue, and of 
more &c. that which is 
more 1s furpluſage,and 
ſhall not (a) ſtay judge- 
ment; for Vi per inu- 
tile non witiatur, but 
neceſlatie incidents re- 
quired by law the jury 
may finde. 


If the matter and ſubſtance of the iſſue bee found, it is ſufficient, as Li:meron himſelſe 


ſaycth hereaſter. 


Eſtoppells which bind the intereſt of the land, as the taking of a leaſe of a man's owne 
land by deed indented, and the like, being ſpecially found by the jurie, the court ought to 
judge according to the ſpeciall matter; for albeit eſtoppels regularly muſt be pleaded and relied 
upon by an apt conclution, and the jury is ſworne ad weritatem dicendam, yet when they 
finde veritatem fudcti, they purſue well their oath, and the court ought to adjudge according 


to law, (6) So may the juric find a warrantie being given in evidence, though it be not | pant 
ed, becauſe it bindeth the right, unleſle it be in a writ of right, when the miſe is joyne 


che mecre right. 


An added L. and M. and Roh, 
not in L. and M. nor Roh. 


+ Tt added L, and M. and Roh. 


6A 


upon 
(c) After 
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(Cro. Elis. 474. Ib. 451. 1 
114. 653. 6. Rep. 46. b.) a 


40. E. g. 15. 20. E. 3. amend- 
ment. 37. 18. E. 3. 49. in Ceſ- 
ſavit. go. E g. 23. 

7. H. 4. 39. 


(8. Rep. 63.) 


17. E. 9. 49. 18. E. 3. 4. 
22. E. g. 1. 1K. E. 3. 56. 15, E g. 
Judgement. 58. 2. H. 5. 3. 7. H. 
6.5.7. E. 4. 24. 28. H. 6. 10. 

(Cro. Jac. 31. 2. Roll. Abr. 522. 
10. Rep. 119. Hob. 64. 6. Rep. 
47- 2. Roll, Abr. 0. yob. 
Dyer 346. b. 300. b. Poſt, 303. 
a. b. Doctr. Pla. 488. 28g. 
Hob. 54. Cro. EL. 174. 8. Roll, 
Abr. 708. Hob. 18. 9. Rep. 
67. b. 112. 4 Rep. 6 Aut. 
114. b. Cro. El. 110. 10. Rep» 


97. b.) 


(i 2g. Elis. in a writ of er- 


c 
a verdict of betweene Brace and the 


Qucene in the Exchequer cham» 
ber. Mich. 28. & 29. Eliz, inter 
Gomerlal & Gomerlſal in accouut 
in the King's bench, 

(% 32+ E. g. Ceſſavit. 25. 


Vid. ſeg. 484. 4835. 

(Poſt, 282.) Ef . 

Vid. (ect, 58. 13. E. 3. garr. 26. 
15. E. 3. Ass. g22. 17. E. 3. 6. 
18. Ats. 2. 35. Als. 8. 

(5) 1. II. 4. 6. b. 25. I. 8. 22. b. 
Fl. Com. 313. 

Lib. 4. fo. 3. Rawlins' caſe, & 
ibid. Pledol's cafe. 

Hil. 31. Eliz, betweene Sutton 
and Dicons in the Common 
Place, the caſe of the leaſe for 
yeares by deed indented, 

34. E. 3. Dioit. 29 

(Poſt. 352, Ant. 47. b. Doc. 
Pla. 164. Poſt. 283. Cro. El. 
141.) 


+ leaſe, auxglien ils peient aver contſance de le 


Lib. 3. 


{-) 75. R. 2. Corone. 108. Plo. 

Tom. Freman's caſe 211. 11. H. 
4. 2. 20. Aff. 12. 16. Aff. 16. 
22. AL 23. 5- H. 7. 28. 


Paſch. 24. H. 8. of the report of 
| * Spilman in the King's 
ench. 11. H. 4. 17. 35. HI. 6. 
Examin. 17. 29. H. 8. 37. Dier. 
(1. Vent. 125.1 | 
25. II. 8. 55- 4. et. 5- Eliz. 218 
14. H. 7. 1. 20. H. 7. 3. 
(d) Paſch. 6. E. 6. in the Com- 
mon Place. 
(c) 11. H. 4. 16. 17. 3g. Mar. 
Jurors Br. 8, Vide Dier ubi ſu- 


| (>. Roll. Abr. 71.814. 1. Leo. 
18. Cro, Jac. 121, Sid. 223.) 
Paſch. 6. E. 6. ubi ſupra. 
(Mo. 452. 2. Roll. Abr. 714. 
715. 716.) 


E. 3. 76- 
KA Cio. * 48 616.) 


Tap. Yo Of Eſtates Sect. 366. 


(c) After the verdict recorded, the jury cannot vary from it, but before it be recorded the 
may vary from the firſt offer of their verdict, and that verdict which is recorded ſhall ſtand; 
alſo they may vary from a privy verdict, _ WE 

An itſue found by verdict ſhall alwayes be intended true untill it be reverſed by attaint, and 
thereupon upon the attaint no ſuper/edeas is grantable by law. 

If the jurie after their evidence given unto them at the barre, doe at their owne charges 
eat or drinke either before or after they be agreed on their verdict, it is finable, but it ſhall 
not avoid the verdict : but if before they be agreed on their verdict, they cate or drinke at the 
charge of the plaintife, if the verdict be given tor him, it ſhall avoid the verdict : but if it be 
given for the — it ſhall not avoid it, & fic 4 converſo. (d) But if after they be agreed 
on their verdict they eat or drinke at the charge of him for whom they dee paſle, it ſhall not 
avoid the verdict. 

(e) If the plaintife after evidence given, and the jury departed from the barre, or any for 
him, doe deliver any letter from the plaintife to any of the jury concerning the matter in 
iſſue, or any evidence, or any eſcrowle touching the matter in iſſue, which was not given in 
evidence, it ſhall avoid the verdict, if it be found for the plaintife, but not if it be found for 
the defendant, & fic e converſo, But if the jury carry away any writing unſealed, which 
was given in evidence in open court, this ſhall not avoid their verdict, albeit they ſhould not 
have carryed it with them. 


By the law of England a jury after their evidence given upon the iſſue, ought to be kept 


together in ſome convenient place, without meat or drinke, fire or candle, which ſome bookes 


(F) call an impriſonment, and without ſpeech with any, unleſſe it be the bailife, and with 
him onely if they be agreed. After they be agreed they may in cauſes between party and 


party give a verdict, and if the court be riſen, give a privy verdict betore any of the judges 


v1. E. g. vg. 
(Ant. 139. b. g. Rep. 1g.) 


W. 2. cap. 30. 7. II. 4. 11. 
8 E. 4. 29. 9. H. 7. 13. 2. U. 
g. tit. verdit. Br. 35. 11. Elis. 
Dier 283. 284. 3. E. g. Itinere 
Worth 284. 286. 43. Af. 31. 
26. II. 8. 5. 44-E. 3. 41 F. tt. 
Coron. 94. 44. AM. 17. 45. E. 
g. 20. Pl. Com. 92. 9. H. 7. 3. 
Vide lib. 9. 12. 13. Dow man's 
caſe. And ſce there many other 
authoritics 
31. All. pl. er. 1o. H. 4. g. 

| (im) See more before in this chap. 
ter, ſect. 65. 


Sid. 369. 6. Rep. 38) 


10. Aſſ. p 9. 21. Aſs. 28. 17. 
Aſs. $0. 3. Als. 21. 29. Aſs, 2. 
309. E. g. 28. 41. E. 3. 22. 10. H. 
4. 9. 7. H. 3. 5. 9. E. 4. 26. 18. 
E. 4. 18. 4 E 111i. 22. K. 
7. 22. 


(Ant. 223. Cro, Jac. 338.) 


Lib. 10. fo. 43. caſe de Sewers. 


of the court, and then they may cat and drinke, and the next morning in open court the 
may either aftirme or alter their privy verdict, and that which is given in court ſhall 1. 
But in criminall caſes of life or member, the jury can give no privy verdict, but they muſt 
give it openly in court. And hereby appeareth another diviſion of verdicts, 2. a publique 
verdict openly given in court, and a privy verdict given out ot the court before any of the 
judges, as is aforeſaid. ; q 

A jury ſworne and charged in caſe of life or member, cannot be diſcharged by the court or 
any other, but they ought to give a verdift. And the king cannot be non-ſuit, for he is in 
judgement of law ever preſent in court: but a common perſon may be nonſuit. 


En alſiſe de novel diſſeijin, ou en aſcun auter action, &c. Here it is to bee 
obſerved, that a ſpeciall verdict, or at large, may be given in any action, and upon any iſſue, 
be the iſſue generall or ſpectull : and albeit there be ſome contrary opinions in our bookes, yet 
the law is now ſetled in this point, 


Per l: leſſor entra. Here it appeareth that the condition is executed by re- 
entry, and yet the leſſor after his re-entry ſhall not, by the opinion of Littleton, plead the con- 
dition without ſhewing the deed, becaule he was partie and privie to the condition, for the 

arties muſt ſhe forth the deed, unlefle it be by the act and wrong of his adverſary, as hath 
beene ſid ; () but an ettranger which is not privie to the condition, nor claimeth under the 
fame, as in the caſes aboveſuid appeareth, ſhall not after the condition is executed in plead- 
ing be inforced to fhew forth the deed : and by this diverſitie all the bookes and authori ies 


in law which ſecme to be at variance are reconciled. See alſo for this matter the ſection next 
following. 


Les recognitors del afſif* potent dire, &c. Here it appeareth that the jurors 
may finde the fact, albeit the deed be not ſhewed in evidence, and the rather for that the con- 
dition upon the livery (as hath beene ſaid) is good, albeit there be no deed at all. 


Et prieront le diſcret 7% des Juftzces. That is to ſay, they (having declared 


the ſpeciall matter) pray the diſcretion oi the juſtices; which is as much to ſay, as, that they 


would diſcerne what the law adjudge:l thereupon, whether for the demandant, or for the te- 
nant : for as by the authoritie of 7 z7#1cron, diferetio off diſcernere fer legent, quid fit juſum, that 
15, to diſcerne by the right line of law, and not by the crooked cord of private opinion, which 
the vulgar call diſcretion :; & & jure diſcedas, vagus eris, & erunt omuia omnibus incertas and 
therefore commiſſions that :1thoriſe any to proceed, i cundum ſanas diſcretiones weftras, is as 
much to ſuy, as, ſeczr m legem & conſuetudinem Angliæ. 


Car cibien come les jurors potent aver conuſance, &c. Hereby it appeareth 
that they that have conuſance of any thing, are to have conuſance alſo of all inci- 


2 and dependants thereupon, for an incident is a thing neceflarily depending upon an- 
ther. 


1 


Lib. 3. 


upon Condition. Sect. 367, 368. 
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If a deed be made and dated in a forraine kingdome, of lands within England, ay if 1. E. 3. 17, in Gracye's caſe. 


liveric and ſeiſin be made, ſecundum formam carte, the land ſhall paſſe, for it paſſeth 


-liverie, 


FN meſme le man- 
75 2” de feof- 
Jement en fee, ou 
done en le taile, ſur 
condition, coment que 
nul eſcripture un- 
que fuet fait de ces“. 
Et ſicome eſt dit de 
verdict a large en 
aſfiſe, &c. en meſ- 


me le manner eſt en 
briefe d'entre foun- 
due ſur diſſeiſin; et en 
touts auters actions 
ou les juſtices wvoy- 
lent prender le verdict 
a large, y ＋ la ou tiel 
verdict a large ct 
Jait, la manner del 
entrie entire eft mis en 


L iſſue, Sc. 


Sect · 367. 


IN the ſame manner 

it is of a feoffement 
in fee, or a gift in 
taile, upon condition, 
although no writing 
were ever made of it. 
And as it is ſayd of a 
verdict at large in an 
aſliſe, &c. in the ſame 
manner it is of a writ 
of entrie founded upon 
a diſſeiſin; and in all 
other actions where 
the juſtices will take 
the verdict at large, 
there where ſuch ver- 
dict at large is made, 
the manner of the 
whole entrie is put in 


the iſſue, &c. 


y the 


ND it is to be ob- 

ſerved, that the 

court cannot refuſe a ſpe- 

ciall verdict, if it bee perti- 

nent to the matter put in 

iſſue. See the ſection next 
preceding. 


Verdict a large. 


It is called a verdict at large 

ecauſe it tindeth the matter 
at large, and leaves it to the 
judgement of the court: or ĩt 
is called a ſpecial verdict, be» 
cauſe it findeth the ſpeciall 
matter, &c, So as hereby it 
appeareth, that a verdict 
(as hath beene ſaid) is two 
told, viz. a verdict at large, 
or a ſpeciall verdict, (which 
is all one) whereof Lzztletor 
here ſpeaketh ; and a gene- 
rall verdict that is generally 
found according to the iſſue, 
as if the ifſue be not guilty, 
to finde the partie guiltie or 
not guiltie generally, & fc de 
ceteris, There is alſo a ver- 
dict given in open court, and 
a privy verdict given out of 
court before any of the 


judges of the court, ſo called becauſe it ought to bee kept ſecret and privie from each of the 
parties, before it be affirmed in couit. 


JTEM en tiel caſe 
Pou Penqueſt poit dire 


Sect. 368. 


lour verdict a large, 
$'tls voilent prendre ſur 
eux le conuſance de la 
ley fur le matter, is 
potent dire laur verdict 
generalment, come eſi 
inis en lour charge; come 
en le caſe avantdit ils 
Potent bien dire, que le 
leſſor ne difſetſa pas le 
Lalſee, $'ils voilent, &c. 


c. L. and M. and Roh. 


ALSO in ſuch caſe ALTHOUGH 

the jurie it they 
where the enqueſt will take upon them 
may g1ve their verdi& (as Littleton here 


at large, if they will take 
upon them the know- 
ledge of the law upon 


the matter, they may give 
their verdict generally, as 


is put in their charge; as in 
the caſe aforeſaid they 


may well ſay, that the 


leflor did not diſſeiſe the 


leſſee, if they will, &c. 


ſaĩth) the knowledge 
of the law, may give 
a generall verdict, 
yet it is dangerous 
for them ſo to doe, 
for if they doe miſ- 
take the law, they 
runne into the dan- 


ger of an attaint; 


therefore to find the 
ſpeciall matter is 
the ſafeſt way where 
the caſe is doubt- 
full, 


Sect. 


(9. Rep. 1g.) 
See the lection next ſoNlowings 


(10. Rep. 118. Ant, 226.) 


See the next preceding ſedion. 


(8. Rep. 63.) 


(4- Rep. 53) 


Þ par la ou fie! verdii! a large fait la nature ds matter mys en Tiſſue, I» and M. and Roh. 


Lib. 3. 


13. E. 4. 10. 12. AT. 38. 

10. All. 16. 26. II. G. Bar. g. 
38. All. 26. 4. 31. All. 26. 
39. Al. 3. 43. Al. 18. 

44- All. 3. 18. E. 3. Aff. 77. 


31. E. 3. ibid. 97. 18. All. 22, 


4. Eliz. Dyer 205. 
8. Elis. Dyer 246, 


© Ft added in L. and M. and Roh. 


Cap. 3. 


P UR ceo 


que il n'ad 


aſcun eſerip- 
ture de ceo. 
Hereby it alſo ap- 
peareth, that al- 
beit the condition 
was executed by 
re-entrie, yet the 
leſlor cannot plead 
it without ſhew- 
ing of a deed, 
But of this mat- 
ter ſufficient hath 
beene ſaid before 
in the two next 
preceding ſce- 
tions. 


Auel eft 
bone plea en 


barre. In A 
caſe where there 
have beene ſome 
varictie of opini- 
ons in our books, 
Littleton here clee- 
reth the doubt,and 
that upon a good 
ground. For hee 
himſelfe reporteth 
in our bookes, 
that it was hold- 
en by all the juſ- 
tices ot England, 
that a leale tor 
lite, the rever- 
ſion to the plain- 
tile, was a good 
barre in an atlile, 
and alſo that a 
leaſe for yearcs, 
the reverhon to 
theplaintite, might 
bee pleaded in an 


.afliſe: and fo of 


a jcoftmcnt in tee 
with warrantie. 
And herein the 
diverſitie of pleud- 
ing is to be obſerv- 
ed; tor iu the caſe 
here put by Little- 
ton of a leaſe tor 
lite, the tenant 
Mall pleade it in 
barre : but in a 
Caſe of a leaſe for 


Of Eſtates 


Sect. 369. 


7 TEM en meſine le caſe, 

fi le caſe fuit tiel, 
que apres ceo, que le leſ- 
for avoit enter pur de- 
fault de payment, Sc. que 


le leſſee uſt enter ſur le 


leſſor, et luy diſſeiſiſt, en 
ceft caſe fi le leſſor ar- 
raigne un aſſiſe envers le 
leſſee, le lefſee Iuy puit 
barre de Paſjfiſe ; car il poit 
pleader envers luy en bar, 
coment le leſſor que eſt 
plaintife ſiſt un leaſe al 
defendant pur terme de 
fa vie, ſavant le rever- 
fron al plaintiſe, quel eſt 
bone plea en barre, entant 
que il conuſt le reverſion 
eſtre al plaintife. * In ceſt 
caſe le plaintife nad F 
aſcun matter de luy ayder, 
forſque le condition fait 
ſur le leas, et ceo il ne poet 
pleador, pur ceo que il n'ad 
aſcun (ſeritture de ceo < 
et entant que il ne poet 
reſponder al barre, il ſerra 
barre, Ft iffint en ceſt caſe 
payes veier que home eft 
+ gijjetfie, et uncore il Ma- 
vera afſiſe. Et uncore ſi le 
leſſee foit plaintife, et le 
Var defendent, il bar- 
rera le leſſee per verdict 
daſjiſe, Sc. Mes en ceft 
caſe lou le leſſee eft de- 
fendant, ſi il ne voile plead 
le dit plea en barre, mes 
plead nul tort, nul diſſeijin, 
donques le leſſor recovera 


per affiſe, caulà qui ſupra, 


4 aſcum not in L. and M. nor Roh, 


Seck. 3 69. 


ALSO in the ſame caſe, 

if the caſe were ſuch, 
that after that, that the 
leſſor had entred for de- 
fault of payment, &c. that 
the leſſee had entered 
upon the leſſor, and him 
diſſeiſed, in this caſe if 
the leſſor arraigne an aſ- 
ſiſe againſt the leſſee, the 
leſſee may barre him of 
the aſſiſe; for hee may 
pleade againſt him in bar, 
how the leſſor who is pl. 
made a leaſe to the defen. 
for term of his life, ſaving 
the reverſion to the pl. 
whichis a good plea in bar, 
inſomuch as hee acknow- 
ledges the reverſion to be 
to the pl. In this caſe the 
plaintif hath no matter to 
ayd himſelfe, but the con- 
dition madeupon the leaſe, 
& this he cannot plead, be- 
cauſe he hath not any writ- 
ing of this: and inaſmuch 
as he cannot anſwere the 
bar, he ſhal be barred. And 
ſo in this caſe you may ſee 
that a man is diſſeiſed, & 
yet he ſhal not have afliſe. 
And yet if the leſſee be pl. 
and the leſſor def. he ſhall 
bar the leſſee by verdict of 
the aſſiſe, &c. But in this 
caſe where the leſſee is def. 


if he wil not plead the 


ſaid plea in bar, but plead 
nul tort, nul dif}. then the 
lettor ſhal recover by aſ- 
file, caiſa gud ſupra. 


yeares, 


T dicife=/ciffic, L. and M. and Rok. 


Lib. 3. 


upon Condition. 


yeares, or an eſtate of tenant b 


as to ſay, afſi/a non, &c. but juſtitie by force of the leaſe, &c. 


And if the tenant of the freehold be not named, he ſhall 
noſme en le briefe : and in tho caſe of the feoffment with w 


warrantic, 


JTEM pur ceo que 

tielx conditions F 
plus communement mis 
& eſpecifies en faits 
endentes, aſcun petit 
choſe ſerra icy dit 
{a toy, mon fits) de 
endenture, et de fait 
poll concernants condi- 
trons. Et oft aſca- 
voir, que fi J enden- 
ture foit bipartite, ou 
tripartite, ou poke 
parttte, fouts les par- 
tes de l endenture ne 
font que un ſait en 
ley, & cheſeun part 
4 [endenture eft de 
auxi grande force et 
Fect, ſicome touts les 
parts enſemble, 


En jaits indent. 


Sect. 370. 
AND for that ſuch 


conditions are 
moſt commonly put 
and ſpecified in deeds 
indented, ſomewhat 
ſhall bee here aid (to 
thee, my ſonne) of an 
indenture, (t) and of a 
deed pol (2) concern- 
ing conditions. And 
it is to bee underſtood, 
that if the indenture 
be bipartite,or tripar- 
tite, or quadripartite, 
all the parts of the in- 
denture are but one 
deed in law, and eve- 
ry part of the inden- 
ture is of as great force 
and effect, as all the 
parts together be. (3) 


Sect. 370. 


y ſtatute or elegit, the defendant ſhall not plead in bar, 
and conclude, & Aut /ans tort, 
pleade nul tenant de franktenement 
arranty, he muſt relie upon the 


EN faits endentes. 

Thoſe are called by ſe- 
verall names, as ſcriptum 
indentatum, carta indentata, 


ſeriptura indentata, indentura, 


literæ indentatæ. An inden- 
ture is a writing containing 
a conveyance, bargaine, con- 
tract, covenants, or agree- 
ments betweene two or more, 
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(Ant, 201. a.) 


Vid. ſect. 21 7+ F) 


and is indented in the top (Ant. 143. b.) 


or fide anſwerable to another 
that likewiſe comprehendeth 
the ſelf ſame matter, and is 
called an indenture, for that 
it is ſo indented, and is called 
in Greeke TVpygaPor, 
It a deed beginneth, hc 
indentura, Qc. and in troth the 
archment or paper is not 
indented, this is no inden- 
ture, becauſe words cannot 
make it indented, But if the 


deed be actually indented, and 


there be no words of inden- 
ture in the deed, yet it 18 an 
indenture in law ; for it may 
be an indenture without 
words, but not by words with- 
out indenting, 


in the barke of a tree, or on a ſtone, or the like, &c. and the ſame be ſealed or delivered, yet 


is it no deed, for a deed muſt be written either in parchment or paper, as before is ſaid, tor 


the writing upon theſe is leaſt ſubje to alteration or corruption. 


St lendenture ſoit bipartite, ou tripartite, ou quadripartite, &c. Ripariie 


is, when there be two parts and two parties to the deed. 


Tripartite, when there are three 


parts and three parties; and fo of qua«ripartite, quinquepartite, &C. 


Et de fait poll. A deed poll is that which is plaine without any indenting, ſo called 


becaule it is cut even, or polled. Every deed that is pleaded ſhall be intended to bee a deed 


poll, unleſſe it be alleaged to be indented. 


Touts les parts del endenture ne ſont que un en ley. If a man by deed in- 
dented make a gift in taile, and the donee dyeth without iſſue, that part of the indenture 
which belonged to the donee doth now belong to the donor, for both parts doe make but one 


deed in law. 


Et cheſcun part del indenture eft de au 


manifeſt of it ſelfe, and is proved by the bookes aforeſaid. 


grand force, &c. 


eece of linen, or 


This is 


Lib. 5. fo. 20. Stile's caſe. 
(2. Roll. Abr. 23. 2. laſt, 672.) 


(1. Rep. 173- b.) 


a And here it is to be underſtood, that it ought to be in parchment (Ant. 35. b. 36. 3.) 
or in paper. For if a writing be made upon a peece of wood, or upon a 


14. E. 3. Ley 79. 4. F. 2. Fines 
116. 4. E. 2. Ley 68. 2. K. 2. 
Det. 4 27. H. 6. 9.+ F. N. B. 
122. 1. 


2.1 
(2. Roll. Abr. 21.) 


38. H. 6. 24. 25- 9, H. 6. 35- 
85. H. 6. 34- 9, E. 3. 18. 9. E. 4 
18. Pl. Com. 134 


It is to be obſerved, that if the feoffor, donor, or leſſor ſeale the part of the indenture 
belonging to the feoffee, &c. the indenture is good, albeit the feollee never ſealeth the counter- 
part belonging to the feoftor, &c, 

Sect. 


(r) In addition to what has heen obſerved in note 4, to page 143. b. it may be remarked, that all deeds were 9 — 
charters.— Before the indenting of them came into uſe, when there were more parties than one intereſted in them, w- ere Ninlied 
many parts of them taken as there were parties intereſted, and one part was delivered to each of the parties : the - mu ro 
parts were called Charte paricke, or paricole. The Charte paricle, or paricolz, were ſuperſeded, in à gr eat — de 
Charte partitz. One part of the Charte partite was written on a piece of vellum or parchment, beginning 4 eb y 2 
and continuing to the end of each fide. This prevailed as early as the times of the Saxons, as appears by . 0 3 
corrd, a noblem n of Kent, dated in 98; by that of prince Æthelſtan, eldeſt ſon of king Ethelred the 2d ; by * * 82 Re 
bi hop Eadfi, made about the year 1945 3 and by other Saxon documents preſerved in the library of Mr. ” * ma A 
the parchments are cut in ſtraight lines. Straight lines continued to be generally uſed till the latter end ws 41 4 
Henry the 3d. Afterwards the cu: through the parchment was made in a waiving or undularing line; an a LID _ -n 
writing an intermediate ſentence, or drawing an intermediate figure, was generally diſuſed, and the 8 828 
adopted. In proceſs of time it became the practice to indent this line in ſmall notches or angles. This pra W 9 
the lawyers, as carly as the reign of king John; but was not adopted by the eecleſiaſties till a much later 22 he q 
the intermediate writing or drawing unneceſſary; and it ſeems to have been abandoned about the reign o = - "hu 1 
But the practice of indenting deeds in the intermediate line, remained in uſe till the cloſe of the 14th N — en r 
to have declined; yet the practice of cutting a waiving or undulating line at the top of the parchment, on w — niet] = 
that is not a deed poll is written, has ever fince continued. If the deed contains more than one ſkin of 3 ritt * 
the firſt ſkin of parchment is indented. Foreign diplomatiſts contend, that when the parchment on which a dee 2 hea h 
is cut throuzh the intermediate word or figure in a ſtraight line, it is properly called Chirographum 3 that when 7 > o ph. 
the intermediate word or figure in a waiviag line, it is properly called Charta undulatoria ; and that it is then ar Bee 2 
called Charta inden'a, or indentura, when it is cut through the intermediate word or figure in a waiving line, and tha dul — 
line is indented or notched in the manner I have mentioned. But with us, every deed the top of which is _ - * * — 
5 waving manner | have mentioned, is called an indenture. See Mr. Madox's preface to his Formulare, and the Non 

raite de Diplomatique, Vol. I. 381. | ; : 

(2) This ou called charta de * parte. Some deeds muſt be indented to be valid for the purpoſes for which L are 28 
as bargains and files by the ſtat. 27. H. 8. c. 16. leaſes by perſons filed n tail in N mw 8 or eccleſiaſtical perions, 

y 32. H. 8. c. 28. a bargain and fale of a bankrupt's eſtate by the 13. El. c. 7.—and ſce 43+ El. c. 18. ich i 

(3) When the ſeveral parts of an indenture —— — exccuted by the ſeveral parties, that part 28 228 
executed by the grantor, is uſually called the original, and the reſt are called counterpatts; tho of late it 19 Mou edu nt 10 
the parties to execute every part, which renders them al! er 2+ Bla. Com. ch. 20. fl 1 · 

6 


Lib. 3. 


% 


9. E. g. 18. Vide the books 
nlote rchearled. 


Vide 40. E. 3. 2. 7. H. 7. 11. 


Dier 28. 11. 8. 19. lib. 2. fol 4. 


& g. (od dard's caſe. 
(Ant. 6. a.) 


17. Elie. Dier 342. 1. R. 3. 


14. H. 6. 28. Bab. 12. II. 4. 12. 


30. All. 31. 


Sc. not in L. and M. nor Roh. 


Cap. 5. 


Of Eſtates 


Sect. 371. 


SeQt. 371. 


FE T fſeaſance de indenture eft 

en deux maners. Un eſt 
de faire eux en le tierce per- 
fon. Un auter eft de faire eux en 
le primer perſon. Le feaſance en 
le tierce perſon eft come en tiel 


Forme. | 


Hxc indentura facta inter R. de 
P. ex una parte, & V. de D. ex 
alteri parte, teſtatur, quod præ- 
dictus R. de P. dedit & conceſſit, 
& hac præſenti cartà indentata 
confirmavit præfato J. de D. ta- 
lem terram, &c. Habendum & te- 
nendum, * &c. ſub conditione, 
&c. In cujus rei teſtimonium 
partes prædictæ ſigilla ſua 4 prœ- 
ſentibus alternatim appoſuerunt. 
Vel fic : In cujus rei teſtimonium 
uni parti hujus indenturz penes 
præfatum J. de D. remanenti, 
prædict' R. de P. ſigillum ſuum 
appoſuit, alteri verò parti ejuſdem 
indenturæ penes R. de P. rema- 
nenti, idem V. de D. ſigillum 
ſuum appoſuit. Dat' &c. 

Del endenture eft appel enden- 
ture fait en le tierce perjon, pur 
ceo que les verbes, Sc. ſont en 
la tierce perſon. Et tiel forme 
dendentures eſt de pluis ſure fea- 


ſance, pur ceo que eſt pluis com- 


munement uſe, &c. 


fuch land, &c. 


AND the making of an inden- 

ture is in two manners. One 
is to make them in the third 
perſon. Another is to make them 
in the firſt perſon. The making 
in the third perſon is in this 
forme. 

This indenture made between 
R. of P. of the one part, and V. of 
D. of the other ports wit neſſethᷣ, that 
the ſaid R. of P. hath granted, and 
by this froent charter indented 
confirmed to the aforeſaid V. of D. 
To have aid to 
hold, Sc. upon condition, &c. In 
witneſſe whereof the parties afore- 


ſaid to theſe preſents intercbange- 


ably have put their ſeales., Or 
thus: In witneſſe whereof to the 
one part of this indenture remain- 
mg with the ſaid V. of D. the ſaid 
R. of P. hath put his ſeale, and to 
the other part of the ſame indenture 


remaining with the ſaid R. of P. the 


faid V. of D. hath put bis ſeale. 


Dated, Se. 

Such an indenture is called an 
indenture made in the third per- 
ton, becauſe the verbes, &c. are 
in the third perſon. And this 
forme of indentures is the moſt 
ſure making, becauſe it is moſt 
commonly uſed, &c. 


T le feaſance del indenture eft en deux maners, Ec. Here is another of our 
author's perfect diviſions. In this and the next ſection following Littleton doth illuſtrate 

his meaning, by ſetting downe formes and examples w hich do eftectuaily teach. 
In theſe two tormes there are to be obſerved (amongſt other) three generall parts of the 
ſame, g. the premiſes, the habendum, and the in-cryus rei teſtimouium. But hereof hath 
been ſpoken at large, Se. 1. 4.& 40. tor Littleton ſpeaketli not here of the deliverie, but 


onely of the context or words of the deed. 


Pur ceo que eſt le pluts communement uſe. 


Here it appeareth that which is 


moſt commonly uſed in conveyances is the ſureſt way, A communi ob/ervantid non g re- 
cedendym, & minime mutanda ſunt que certam habuerunt interpretationem. Magifter rerum 


uſus, It is provided by the ſtatute of 38. E. 3. cp. 4. that all penal bonds in the third 


+ &c. not in L. and M. nor Roh. 


perſon 
P «ſentibus not in L. and M. nor Roh. 
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by ON gk. D Ra ates 


Lib. 3. upon Condition. Sect. 372, 373. 230 


rſon be void and holden for none, wherein ſome of our bookes [A] ſeem to differ, but they [4] 40. E. 3+ 1. 2. I. 4. 10. 
ing rightly underſtood, there is no difference at all. For the ſtatute is to be intended of 8. E. 4 5: 

bonds taken in other courts out of the realme, and ſo it appeareth by the preamble of 

that act. And it was principally intended of the courts of Rome, and fo it appeareth by 

juſtice Hankford, in 2. H. 4. in which courts bonds were taken in the third perſon, ſo as 

ſuch bonds made out of the realm are void; but other bonds, in the third perſon, are 

refolved to be good, as wel as indentures in the third perſon, by the opinion of the whole court 

in 8. E. 4. (1) 


Sect. 372. 


E feaſance de indenture en 'THE — of an indenture 
le primer perſon eſt * come in the firſt perſon is as in 
en tiel forme, Omnibus Chriſti this forme. To all Chriſtian people 
fidelibus ad quos præſentes litera te whom theſe preſents indented ſhall 
indentatæ pervenerint, A. de B. come, A. of B. ſends greeting in our 
ſalutem in domino ſempiternam. Lord God everlaſting. Know yee mee 
Sciatis me dedifſe, conceſſiſſe, & “ have given, granted, and by this 
hac præſenti carta mea indentata my preſent deed indented confirmed 
confirmafle C. de D. talem terram, C. D. ſuch land, &c. Or thus: 
&c. Vel jic : Sciant præſentes & fu- Know all men preſent and to come, 
turi, quod ego A. de B. dedi, con- that I A. of B. have given, grant- 
ceſſi, & hic præſenti carta mea in- ed, and by this my preſent deed in- 
dentata confirmavi C. de D. talem dented confirmed to C. of D. ſuch. 
terram, &c. Habendum + & tenen- land, Sc. To have and to hold, Sc. 
dum, &c. ſub conditione ſequenti, pon condition following, &c. In 
&c. In cujus rei teſtimonium tam vitneſſe whereof, aſwell J the ſaid 
ego prædictus A. de B. quàm præ- A. B. as the aforeſaid C. of D. 
dictus C. de D. his indenturis ſigilla 20 theſe indentures have inter- 
noſtra alternatim appoſuimus. Vel changeably put our ſeals. Or thus: 
ice In cujus rei teſtimonium ꝓ ego In wirneſſe whereof I the aforeſaid 
præfatus A. uni parti hujus inden- A. fo the one part of this indenture 
turæ ſigillum meum appoſui, alteri have put my ſcale, and to the other 
vero parti ejuſdem indenturæ præ- part of the ſame indenture the ſaid 
dictæ C. de D. ſigillum ſuum ap- C. D. bath put his ſeale, &c. 
poſuit, &c. | 
ERE Liztleton ſets down three formes of deeds indented in the firſt perſon, Brei via per 
exempla, longa per præcipta. It is requilite for everie ſtudent to get preſidents and ap- 
proved tormes not onely of deeds according to the example of Li://leton, but of fines, and other vid. $a, 371. 
conveyances, and aſſurances, and ſpecially of good and perfect pleading, and of the right en- 
tries, and formes of judgements, which will ſtand him in great ſtead, both while he ſtudies, and 


after when he ſhall give counſell. It is a ſate thing to follow approved preſidents, for 44 ful 
inventum eft, & perfettum. 


Sect. 373. 


AND it ſeemeth that ſuch in- ET i ſemble que tiel enden- 
denture which is made in the ture || que e fait en le pri- 
firſt perſon is as good in law, as the mer perſon eſt auxy bone en la 
ley, 


come not in L. and M. nor Roh. Þ et tenen lum, not in L. and M. nor Roh. + go prefutus et, not in L. and M. 
nor Rot. | queelt not in L. and M. nor Roh. 


(1) See Mr, Reeves's accurate and learned Hiſtory of the Engliſh Law, vol. 2. p. 67. 


Lib. 3. 


(2. Tnft. 67 3. Ant- 58. b. 2. Roll. 
Abr. 22.) 


(1. Roll. Abr. 422. 474-) 


(10. Rep. DoR. Ball's\caſe cited 
in Portiogton's caſe.) 


£2. Cro. 240. 399. 522.) 


, not in L. and M. nor Roh. 
et addedin L. and M. and Roh. 


Cap. 85. 
ley, ficome I indenture fait en le 


tierce perſon, quant amoideux 
parties ont a ceo miſe lour ſeals; car 
i en indenture fait en le tierce 
perſon, ou en le primer perſon, 
+ mention ſoit fait que le grantor 
avoit miſe ſolement ſon ſeale, & 


nemy le grauntee, donques eſt 


L indenture tant folement le fait le 


grauntor. Mes lou mention <1 
fait que le grauntee ad mis I. ſon 
ſeale a Vindenture, &c. donques 
eft Pindenture auxy bien le fait le 
grantee come le fait le grantor. 
nt il eft le fait d'ambideux, & 
auxy cheſcun part de I indenture 
eſt le fait dambideux pavties en 
trel caſe. | 


Of Eſtates 


Sect. 374: 


indenture made in the third per- 
ſon, when both parties have put 
to this their ſeales; for if in the in- 
denture made in the third perſon, 
or in the firſt perſon, mention be 
made that the grantor onely hath 
put his ſeale, and not the grantee, 
then is the indenture onely the 
deed of the grantor. But where 
mention is made that the grantee 
hath put to his ſeale to the inden- 
ture, &c. then is the indenture as 
well the deed of the grantee as the 
deed of the grantor. So is it the 
deed of them both, and alſo each 
part of the indenture is the deed 
of both parties in this caſe. 


HERE is to be obſerved, that albeit the words in this indenture be onely the words of the 
feoffor, yet if the feoffe» put his ſcale to the one part of the indenture, it is the decd of 


them both. And in this ſpeciall caſe to make it the deed of the feoffee, it appeareth by 
Littleton, that mention muſt be made in the deed, that hee hath put to his ſcale, for that he 
is no way made partie to make it, being made in the firſt perſon, but only by the clauſe of 
putting his ſeale thereunto. Otherwiſe it is of a deed indented in the third perſon, as before it 
appeareth, for there hee is made partic to the deed in the beginning. Ard Littleton's rule is 
true, that every part of an indenture 1s the dede of both partics ; tor, as it hath beene ſaid, 
both parts make but one deed in law in that caſe. 


Sect. 374. 
CUR certaine con- JTEM fi eſtate ſir ALSO if an eſtate bee 


dition, Sc. Here fait per indenture made by indenture 
WT 1 3 4 un home pur terme to one for terme of his 
In this caſe doth extend 4e ſa vie, le remainder life, the remainder to 


both to the eſtate for life, un auter en fee ſur another in fee upon a 
and to the remainder, but | Fe 2 P 


by ſpeciall limitation it certamecondition, &©c. certaine condition, &c. 


may extend to any one of & jiletenantatermede and if the tenant for 
them, and not to the other. y £ 3 - . — 
And beit be in cha rc. Die avoit mis ſon ſeale life have put his ſeale to 


mainder be no party to al part de Findenture, the part of the inden- 


the indenture (the par- & puis moruſt, Sil que ture, and after dieth, and 
ties thereunto only being f . 
the leſſor and the te. e/fenleremarinderentre he in the remainder en- 


nant for life) yet when en la terre per forcede treth into the land by 
hee in the remainder en- 


oth and e ts have SOÞ remainder, &c. en force of his remainder, 


the lands by force of the ceſt cas il eft tenus de &c. in this caſe hee is 
(1) indenture, he is boun - : 
0 ks te [ performer touts les tied to performe all the 


tions contained in the in- conditions compriſe en Conditions compriſed 
| Len- 


+ / added in L. and M. and Roh. I en ſcale not in L. and M. nor Roh. 


(1) So where three were infeoffed by deed, and there were ſeveral covenants in the deed on the part of the feoffees, and only 
two of the feoffees ſealed the deed, the third entered and agreed to the eſtate conveyed by the deed, he was bound in a writ of 
covenant by the ſealing of his companions. 2. Roll. Rep. 63.—In 38. Ed. 3. p. 9. it is ſaid, that if land is leaſed to two for years, and 
only one puts his ſeal, but the other agrees to the leaſe, and enters, and takes the profits with him, he ſhall be charged to pay the 
rent, though he has not put his ſeal to the deed ; but if there is a condition compriſed in the deed which is not parcel of the leaſe, 


but a condition in groſs, if he does not put his ſeal to the deed, tho? he is party to the leaſe, he is not party to the condition. 


Lib. 3. 


Pendenture, ficome le 
tenant a terme de vie 
devoit faire en ja vie, et 
uncore ceſtuy en le re- 
mainder ne unques en 
ſeale aſcun part del en- 
denture. Mes la cauſe 
eſt, que entant que il 
enter et agreea d aver 
les terres per force del 
endenture, il eſt tenus 
de performer les con- 
ditions deins meſme Pen. 
denture, S il voile aver 


upon Condition. 


in the indenture, as the 
tenant for life ought to 
have done in his life 
time, and yet he in the 
remainder never ſealed 
any part of the inden- 
ture. But the cauſe is, for 
that inaſmuch as hee en- 
tred and agreed to have 
the lands by force of the 
indenture, hee is bound 
to performe the condi- 
tions within the ſame 
indenture, if he will have 


Seck. 375. 


denture. And here is al- 
ſo a diverſitie to be un- 
derſtood, that any eſtran- 
ger to the indenture may 
take by way of remain- 
der, but he cannot in this 
caſe take any preſent e- 
ſtate in poſſeſſion, becauſe 
he is an eſtranger to the 
deed. (1) 

If 4. by deed inden- 
ted betweene him and B. 
letteth lands to B. for life, 
the remainder to C. in 


2.31 


(2. Inſt. 673.) 
(2. Roll. Abr. 232.) 


50. E. 3.22. 3.H.6. 26. by 
(1. Roll. 474.) 
(5- Rep. 16.) 


fee reſerving a rent, te- ' 


nant for life dieth, he in 
the remainder entreth in- 
to the lands, he ſhal be 
bound to pay the rent, 
for the cauſe and reaſon 
before yeelded by Litrle- 


la terre, Ec. the land, &c. | 
ton. n indenture of 


leaſe is engroſſed betweene A. of the one part, and P. and R. of the other part, which pur- 
porteth a demiſe for yeares by A. to D. and R. A. ſealeth and delivereth the indenture to D. 
and D. ſealeth the counterpane to 4. but R. did not ſeale and deliver it. And by the ſame 
indenture it is mentioned, that D. and R. did grant to be bound to the plaintife in 20 pound 
in caſe that certaine conditions compriſed in the indenture were not performed. And for 
this 20 pound A. brought an action againſt D. onely, and ſheweld forth the indenture. The 
defendant pleaded, that it is proved by the indenture that the demiſe by indenture was 
made to PD. and R. which R. is in full life and not named in the writ, judgment of the writ. 
The plaintife replyed, that R. did never ſeale and deliver the indenture, and fo his writ was 
good againſt D. ſole. And there the counſell of the plaintife tooke a diverſitie betweene a 
rent reſerved which is parcell of the leaſe, and the land charged therewith, and a ſumme in 
groſſe, as here the twenty pound is; for as to the rent they agreed that by the agreement of 
R. to the leaſe, he was bound to pay it, but for the 20 pound that 1s a ſumme in grofle, and 
collateral to the leaſe, and not annexed to the land, and groweth due onely by the deed, and 
therefore R. ſaid hee was not chargeable therewith, for that he had not ſealed and delivered 
the deed. But inaſmuch as hee had agreed to the leaſe which was made by indenture, he 
was chargeable by the indenture for the ſame ſumme in groſſe; and for that R. was not 
named in the writ, it was adjudged that the writ did abate, 


Aver la terre, &c. Here is implyed an ancient maxime of the law, wiz. Qxi 
fentit commodum ſentire debct et onus, et tranſit terra cum onerte 


Wort. ITC 
2 TEM / feoffment feit fait per 


fait poll fur condition, * et 
fur ceo que le condition n'eſt pas 
performe le feoffor entra et hap- 
pa la poſſeſſion de le fait poll, ſi 
le feoffee port un action de cel 
entrie envers le feoffor, il ad eſte 
queſtion fi le feoffor poit pleder 
le condition per le dit fait poll 
eucounter le feoffee. Et aſcuns 
ont dit que non, entant que il 


LSO if a feoffment bee made 

by deed poll upon condition, 
and for that the condition is not 
performed the feoffor entreth 
and getteth the A rr of the 
deed poll, if the feoffee brings an 
action for this entrie againſt the 
feoffor, it hath beeneaqueſtion if 
the feoffor may plead the condi- 
tion by the ſaid deed poll againſt 
the feoffee. And ſome have ſaid 
| ſemble 


Sc. added in L. and M. and Roh. 


(x) In Salter v. Hedgly, Carth. 76. lord chief. juſtice Holt held, that a party to a deed cannot covenant with one who is 
no party to it; — but that one who is no party to a deed may covenant with one who is a party, and oblige himſelf by ſeal- 
wg or the deed» 


6C 


38. E. 3. 9. 6. 3 H. 6. 26. b. 
Vide 45, E. 3. 11-12, 


Lib. 3. Cap. 5. Of Eſtates * Sect. 375. 
Semble a eux que un fait poll, et hee cannot, inaſmuch as it ſeemes 
le propertie de meſme le fait ap- unto them that a deed poll, and the 
pertient a celuy a que le fait eff propertie of the ſame deed belon- 
fait, el nemy a celuy que fiſt le geth to him to whom the deed is 
fait. Et entant que tel fait ne made, and not to him which ma- 
attient al feoffor, il ſemble a cu keth the deed. And inaſmuch as 
que il ne poit pas ceo pleder, * Et ſuch a deed doth not appertaine to 
auler ont dit le contrarie, et ont the feoffor, it ſeemes unto them 
monſtre divers cauſes. Un efl, that he cannot plead it. And o- 
i le caſe fuit tiel, que en athon thers have ſaid the contrary, and 


(5. Rep. 76.) 


( Rep. 38.) 


perenter eux, fi le feoffee pleder 
meſme le fait, et monſtre ꝙ eſt | al 
court, en ceſt cas entant que 
le fait eft en court, le feoffor 
port monſtrer al court coment 
en le fait ſont divers conditi- 
ons d etre perfermes de le 
fart le feoffee, Sc. et pur ceo 
que ils ne fueront performes, il en- 
ter, Cc. et a ceo il jerra reſceive. 


Per meſme le reaſon quant le feof- 


for ad le fait en poigne, et ceo mon- 


Ara a le court, il ſerra \ bien re- 
ceive de ceo pleder, &c. et noſment 
quant le feoffor eſt privie al ait, 
car I covient eſtre pri vie al fait 


guant il fiſt le fait, &c. 


have ſhewed divers reaſons. One is, 
If the caſe were ſuch, that in an ac- 
tion betweene them, if the feoffee 
pleade the ſame deed, and ſhew it 
to the court, in this caſe inſomuch 
as the deed is in court, the feoffor 
may ſhew to the court how in the 
deed there are divers conditions 
to be performed of the part of the 
ſeoffee, &c. and becauſe they were 
not performed he entred, &c. and 
to this he ſhall be received. By the 
ſame reaſon when the feoftor hath 
the dced in hand, and ſhew this to 
the court, he ſhall well be received 
to pleade it, &c. and namely when 
the feoffor is privy to the ait, for 


hee muſt be privie to the deed 
when he makes the deed, &c. 


II E RE the latter opinion is clcere law at this day, and is Litsletou's one opinion [La], 
as before hath beene obſerved. 


Ont monſire divers cauſes. 


Felix qui potuit rerum cognoſcere cauſas, 
Et ratio melior ſemper pre valet. 


TJ] Vid. ſect. : 70. 302.7340- 


þ bh. 73. 45- E. 3. Monſtrans Entant que le fait e/t en Court, Sc. And herewith doe agree [5] many au- 
F 4 N 34. lib. 5. 73. b. thorities in law. le] And if the deed remaine in one court, it may be pleaded in another 
' ; court, without ſhewing forth; quia lex non cogit ad impaſſibilia. h 


'ymark's calc. 

Jo eee Een De part le Jeaffee, Sc. Here allo is implyed if the condition be to be performed 
6. 8. 41. Aff. 29. 12. H. 4. 8. On the part of the teoffor or by a ſtranger; and it is to be underſtood that when a deed is 
7. H.4. 39. 11.H. 4.73. 45. E. ſhewed forth to the court, the deed ſhall remaine in court all that tearm in the cuſtody of 
3. 11. F. N. B. 243. the cu/tos brevinm, but at the end of the tearme (if the deed be not denied) then the law 
adjudgeth the deed in the e of the party to whom it belongeth, for a man's evidences 
are as it were the ſinewes of his land. But if the deed be denied, then the deed in judgment 
of law remaineth in court untill the plea be determined (1), The reſidue of this ſection need- 
£th no explication. | 


* — 44. 2 = 2 
. * if 


— 
— 


{s- Rep. 73 76.) 


um add 


Set . 


Cc. added in L. and M. 'F ceo, L. and M. and Roh. 2 „V not in L. and M. nor Roh. 
Li de le part de feoffee, c · et pur ceo que ils ne fueront performes, not in L. and M. nor Roh. ae ceo added in L. and M. 


Com rope — ˙ wg ws 


it added in L. and M. and Roh. 


— — —2— 


(1) But after, though the jury find the deed not to be the deed of the party, yet will not the court on motion detain the 
2 will order it to be delivered to the party that brought it into court. 2. Sid. 131. Vid. Salk. 213. Note to the 
IT tion. 


od HE i & 4 "44. J 4 


Lib. 3. 


AUXY /, deux 

Homes font un 
treſpas a un auter, le 
quel releaſe a un deux 
per ſon fait touts ace 
tons perſonals, & ni- 
ent obſtant il ſuiſt ac- 
tion de treſpaſſe en- 
vers l auler, le defend- 
ant bien poit monſirer 
que le treſpaſſe fuit 
Jail per luy, et per un 
auter ſon companion, 
ct que le plaintife per 
* Gnfait que il monſtre 
avant releſſaaſon com. 
punion touts attions 
perſonals, judgment ſi 
ation, &c. et uncore 
tiel fait appertient a 
ſon companion, & nemy 
aluy. Mes pur ceo que 
il poit aver advantage 
per le fait, fivoit mon- 
ſtrer le fait al court, il 
 poit + ceo bien pleder, 
&c. Per meſme le rea- 
fon + poit le feoffor en 
[auter cas, quant & :1 
doit aver advantage 
fer le condition || com- 


pris deins le fait poll. 


Z le feoffee 
donaſt ou gran- 
taſt le fait poll al fe- 
offer, tiel grant ſerra 
bone, et donques le 


fait & le propertie del 


$ le feoffor, L. and M. and Roh. 


(1) 26. H. 6. T. Barre 37. Obligee made an ac 


upon Condition. 


Sect. 376. 


ALSO if two men 

doea treſpaſſe to an- 
other, who releaſes to 
one of them by his 
deed all actions perſo- 
nalls, and notwith- 
ſtanding ſueth an ac- 
tion of treſpaſſe againſt 
the other, the defend- 
ant may wel ſhew that 
the treſpaſſe was done 
by him, and by an- 
other his fellow, and 
that the plaintife by his 
deed(which heſheweth 
forth) releaſed to his 
fellow all actions per- 
ſonals, and demand the 
zudgement, &c. and yet 
ſuch deed belongeth to 
his fellow, and not to 
him. But becauſe hee 
may have advantage 
by the deed, if hee will 
ſhew the deed to the 
court, he may well 
plead this, &c. By the 
ſame reaſon may the fe- 
oftor in the other caſe, 
when he ought to have 
advantage by the con- 
dition compriſed with- 


in the deed poll. 


Sect. 377. 


ALSO if the feoffee 
granteth the deed 
to the feoffor, ſuch grant 
ſhall bee good, and then 
the deed and the pro- 
pertie therof belongeth 


+ pur added L. and M. 
compris not in L and M. nor Roh. 


Sect. 376, 377. 232 


ST deux homes font 


un treſpaſſe a un 
auter, Sc. Here by 
this ſection it is to bee vn- 
deritood, that when divers 
doe a ge eos the ſame is 
joynt or feverail at the wil 
ot him ro whom the wrong tranze al fait 21. Js H. 6. 18. 26. 
is done, yet if he releaſe (11, Rep 5- 2. Roll. Abr. 413. 
to one of them, all are = 66. 2. Sid, 41. Ant. 125. 
diſcharged, becauſe his own 
deed mall be taken moſt 
ltrongly againſt himſelfe, 
but otherwiſe it is in caſe 
of appeale of death, &c. As 
if two men bee joyntly 
and ſeverally bees in 
an obligation, if the obli- 
gee releaſe to one of 
them, both are diſcharged ; 
and ſeeing the treſpaſſers 
are parties and ſprivies in 
wrong, the one ſhall not 
plead a releaſe to the other 
without fhewing of it forth, 
albeit the deede appertaine 
to the other, (1) 

If an action. of debt up- 13. E. 2. tit. Monftrans des faits. 
on an obligation bee brought 43. 
againſt an heire, he may 
pleade in barre a releaſe 
made by the obligee to {Plo. 439. b. Dyer 344. 6. Rep. 
the exccutors. But albeit 7. 10. Rep. 93. b.) 
the deed belong to ano- 
ther, yet mult he ſhew it 


27. E 3. 83. 13. E. 4. 2.15. E. 
4. 66. 21. E. 4. 72. 82. E. 4. 7. 
8. H. 6. 15. 20. H. 6. 41. 21. 
H. 6. 

Artitrement 41. 8. R. g. 9. . 
14. II. 8. 10. 34. H. 8. tit. E. 


forth, for both of them 
are privie to the teſta- 
tor, 


Per meſine le rea- 


fon. Ui eadem ratio, ibi 


idem jus. 


LE propertie del 

fait appertient 
al feoffor. Hereby it (1. Rep. 1.) 
appeareth that a man may 


give or grant his deed 
to another, and ſuch a 


grant by paroll is good, 


I poit le feoffor not in L. and M. nor Roh. 
¶ &e. added L. and M. and Rob. 


uittance to one obli gor, cohich was dated before the obligation, but was de- 


livered afterwards ; the other ray df ens this in bar, and it was adjudged a good plea in bar. Nota, each was bound in 


the entirety, therefore it «vas joint an 


other ſhall take advantage. 


17. Car. B. R. Nuo were bound jointly 
ed the other <vas the queſtion. 


abhether that diſchar 


' ſeveral. 34+ H. 6. So in the caſe of the king, 


if he releaſes to one of the obligors, the 


. Rep. 56. contra.—And as a releaſe in deed to one obligor diſcharges the other, ſo of a releaſe 
in laxv, as 8. Rep. 130, Meealban caſe. A woman obligee marries the obligor, that is another ſort of diſcharge. 264. b. But 


and ſeverally. The plaintiff ſued both, and afterwards entered a retraxit againſt one; 
Berkley ſaid it was, for it amounts to a releaſe in law, as the plaintiff con. 


feſſes 22 that he had not cauſe of action, and therefore he cannot -e as in Hickmot's caſe, 9. Rep. and re- 


traxit is a bar to an action; and the plaintiff by his 
other ſhall have advantage of it. Cro. Inft. contra; 
other ſhall not have advantage ; neither is it a releaſe, though 
and then covenants with one not to ſue farther, that is in the nature of a releaſe, 


own aft has altere 
for a reitraxit is only in the nature of an efloppell; and therefore the 
it be in the nature of a releaſe; and if the obligee ſues both, 


the deed from joint to ſeveral, and therefore the 


but the other ſhall not take advantage of it ; 


and in 21. H. 6. it is ſaid, that there muſt be an actual releaſe to one obligor to diſcharge the other. See March. Rep. 10G, 
Pai. 18. Car. Hannan d. Roll. The obligee releaſes to one l! gor ; the other, in confideration of the forbegrance, undertakes to pay, 


and 
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Lib. 3. Cap. 5. Of Eſtates Sect. 378. 


(Aut. 214 a. Poſt. £60. 289. Andi it is alſo implied, that if ait appertient al ſe- to the feoffor, &c. And 


2. Roll. Abr. 45. 4% 4% , man hath an obligation, 


1. Sd. 242. 213+) thouzh he cannot grant the Hor, &c. El grant le when the feoffor hath 
D 


thing in action, yet hee may Jeoffor ad le fait en the deed in hand, and 


. or e. = deed, wiz, porgne, of * 6% plead 1s pleaded to the court, 
the parchment andwaxe toano- . . . 
the, who may cancell and uſe al court, il ſerra Plus it ſhall be rather in- 


the ſame at his pleaſure. (1) 7001 entendue, que i tended, that he com- 

Serra pluis toſt en- vient al fait per lay- meth to the deed by 
tend, que il vient al fait 4 neane, que per tor- lawfull meanes, then 
fer hyall meane, que tigus meane. Et iſjint by a wrongfull mean. 
per tortious meane. Ou, à py ſemble que le fe- And ſo it ſeemeth unto 
nia preſumuntur legitime fata, offor Poe t bien ple er them, that the fe- 


aonec probetur in contrariun. 


Tajuria non praſumitur. fiel fait polle que offor may wel plead 
Quere de dubiir. comprent condition, ſuch deed poll which 


There be three kinds of un- gg. i, ad le fait en compriſeth the condi- 
happie men. 


1. Qui ſcit& non docet, Hee poigne. 4 Ideo lem- tion, &c. if he hath the 


. * knowledge and tea- per quære de dubiis, ſame in hand. Ideo ſem- 
Cheth not. . . * + 0 
>. Oui docet & non wivit, Nuia per rationes per- per quœre de dubiis, quia 


He that teacheth, and lizeth venitur ad legiti- per rationes pervenitur 


* e 8 mam rationem, &c. ad legitimam rationem, 
. LS 7 ; & 
C. 


rogat, He that knoweth not, and doth not enquire to underſtand. Therefore Littleton ſaith, 
Qucere de dublin. 

Infelix cujus nulli ſapientia prod:t. 

Infelix qui rela docet, cum wivit inique. 


Infeliæ qui pauca ſapit ſpernitque doceri, 


Quia per rationes pervenitur ad legitimam rationem. For Ratio 
eft radius divini luminis. And by reaſoning and debating of grave learned men the darkneſſe 
of ignorance is expelled, and by the light of legall reaſon the right is diſcerned, and ther- 
upon judgment given according to law, which is the perfection of reaſon. This is of Little- 
ton here called Jrgir/zra ratio, whereunto no man can attaine but by long ſtudie, often con- 
ference, long experience, and continuall obſervation. 

Certaine it is, that in matters of difficultic the more ſeriouſly they-are debated and argucd, . 
the more truely they are reſolved, and thereby new inventions juſty avoided, 


Liter cuntla leges, & percunctabere doclos. 


Sect. 378. 
Ondition en lev, &c. ES TATES que ESTATES which 


Littleton having tpoken of homes ont ſur con- men have upon con- 
conditions in deed, now ac- a 


cording to his one diviſion dition en ley, ſont tiels dition in law, are ſuch 


commeth to ſpeake of con- e/fates que ont un con- eſtates which have a 
ditions in law. 


dition per la ley a condition by the law 
Que ne ſoit ſpect- pc 2 5 
ag . eux annex, comment to them annexed, al- 
fie en &cript, A condi- 


tion in law is that which the 74.“ ne ſoit Jpecifie EX beit that it be not ſpe- 
law intendeth or implyeth eſcript. Si come home Cified in writing. As if 


without expreſſe words in , 1 
N e grant per ſon fait a a man grant by his 
un auter office de deed to another the 
par- 

* eſ—ceo, L. and M. and Roh. + &c. added L. and M. and Roh. 


K) It is to be obſerved, that the king was always an exception to this rule; for he might always either grant or receive a 
<hoſe in action by allignwent.-—The reafon why, by the ſtrict rules of the common law, a choſe in ation cannot be afſizned or 
granted over, Was, that it was thought to be a great encouragement to litigiouſacſs if a man were allowed to make over to a 
ſtranger his right of going to law. But.chis nicery is now diſregarded : though, in compliance with the antieut principle, tbe 
form of aſſigning a choſe in action is in the nature of a declaration of truſt, and an agreement to permit the aſſignee to make uſe 
of the name of the aſtignor, in order to recover the poſſeſſion. And therefore, when in common acceptation a debt or bond 
is (aid to be aſſigned over, it muſt ſtill be ſued in the original creditor's name; the perſon to whom it is transferred being 
rather an attorney than an athignee : and our courts of equity, coalidcriag that in a commercial country almoſt all perſonal pro- 
perty muſt necellarily lie in contract, will protect the aſſignment of a 4 in action, as much as the law will that of a choſe in 
pon. Dyer 30. Br. Ab. tit. Choſe in action. 3. P. W. 199. 2. Bla. Com. Ch. 20. 


and in an action pon the caſe the matten <vas found ſpecially; and Rolls argued, that the debt was not abſolutely diſcharged, but 
only ſub modo, e if the other can have the releaſe to plead, and becauſe the forbearance «vas a good conſideration. But the 
court <vas of opinion, that the debt was abſolutely diſcharged, and therefore the confideration was inſufficient.—See Hobart 
Rep. 70. Paker v. Sir Foha Lawrence, Ju treſpaſs againſt three, they divided on the pleading. Fudgment againſt one. Then 
he entered a noli proſequi againf? the tro others; it <vas held to be no diſcharge to him 8 whom judgment was had; for 
as to him, the action was determined by the judgment, and the others are divided from him, and not lied to the damages re- 


covered agal ſ bim ;—but a noli protequi, or non:/uit before judgment agaiuſt one, would diſcharge all. Lord Nott, MS. 
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Lib. 3. 
parker ſhip de un park 


a auter, & occupier 
meſme Prffice pur 
terme de fon wie, le- 
ftate que il ad en Pof- 
fice eft ſur condition 
en ley, ceflaſcavorr, 
que le parker bien & 
loyalment gardera le 
park, & ferra ceo que 
a fiel office appertient 
a faire, ou auterment 
bien lirroit al graun- 
tor & a ſes heires de 
luy ouſte, & de granter 
ceo a un auter il voit, 
Fc. Et tiel condition 
que eſt entendus per 
la ley eſire annexe a 
aſcun choſe, eſi auxy 
fort ſicome la condi- 
tion fuiſſoit mis * en 


eſcript. 


lard, herne, &c. whereof I have ſcen t 


upon ' Condition. 


the office of parker- 
ſhip of a park, to have 
and occupie the ſame 
office for terme of his 
life, the eſtate which 
he hath in the office 
is upon condition in 
law, to wit, that the 
pa ſhall well and 
awfully keepe the 
parke, and ſhall doe 
that which to ſuch of- 
fice belongeth to doe, 
or otherwiſe it ſhall be 
lawful to the grantor 
and his heires to ouſt 
him, and to grant it to 
another if he will, &c. 
And ſuch condition 
as is intended by the 
law to be annexed to 
any thing, is as ſtrong 
as if the condition 
were put in writing. 


Que le parker bien 
& loyalment gardera 


le parke, Se. Parke 
this ſhould be writtenpargue, 
which is a French word, and 
ſignifieth that which we vul- 

arly call a parke, of the 
| on word parguer, to im- 

arke, to incloſe. It is called 
in Domeſday, Parcus. In law 
it ſignifleth a great quantity 
of ground ineloſed, priviledg- 
ed tor wild beaſts of chaſe 
by preſcription, or by the 
king's grant, 

The brats of parque, or 
chaſe, properly extend to the 
bucke, the E the foxe, 
the matron, the roe, but in 
a common and legall ſenſe, 
to all the beaſts of the for- 
reſt. There be both beaſts 
and fowles of the warren. 
Beaſts, as hares, conics, 
and roes called in records 
[4] Capreoli, Fowles of 
two ſorts, viz. Terreflres and 
Aquatiles, Terreſtres of two 
ſorts, Seren and Campe- 
fires: Campeſires, as par- 
tridge, quaile, raile, &c. 
Sitveftres, as pheſant, wood- 
cocke, &c. Aquatiles, as mal- 


record): Rex conceſſit Fohanni de Beverly Armigero 


ſuo quad ipſe cum quibuſcunque canibus ſuis ad 22 beftias feras regis in quibuſcungque fo- 


reflts, parcis ſuis quotieſcunque voluerit venari poſſit, C 


ad quaſcunque aves de warrend in quibuſcunque ripariis, Sc. 
1 is — e] d, the juſtices and the king's counſell, that capreoli, id eff roes, non ſunt 
Beſtiæ de foreſtd, ed qrod fugant alias feras. Beats of forreſts be properly hart, hind, bucke, 
bare, boare, and wolfe, but legally all wild beaſts of venery. 
A foreſt and chaſe are not, but a parke muſt be incloſed. The foreſt and chaſe doe differ in 
offices and lawes: every foreſt is a chaſe, but every chaſe is not a foreſt, A ſubject may 


have a foreſt by eſpeciall grant of the King, as the duke of Lancafter and abbot 


had | 


quoſcunque falcones poſſit permittere volare 


Whitbie 


Ockam cap. quid regis ſoreſta, ſaith, Forrfta off tuta ferarum manſio non quarwmlibet, ſed fil- 


weſtrium, non quibuſlivet in locis, ſed certis, & ad hoc idoneis ; unde forgſta E mutata in O, 24 
ferefla, hoc ef, ferarum ſtatio, 


Pudacl or Woodgeld is to bee free from payment of money for taking of wood in any foreſt, 
But let us now returne to our Littleton. 


In this ſection Lizleton putteth an example of a condition in law annexed to the office of the 


Sect. 378. 


keeper of a park, but this example muſt be underſtood with a diſtinction; for if the parker doth 
not attend on the parke one or two, &c, dayes, this is no forfeiture of the office of parkerſhip ; 
but if in his default any deere be killed, and ſo a damage to the lord, that is a forfeiture ; 


for (chat it may be ſaid once for all) non-uſer of itſelfe without ſome ſpeciall damage is no 


forfeiture of private offices, but non-uſer of 3 offices which concern the adminiſtration 
of juſtice, or the common wealth, is of it ſelf a cauſe of forfeiture, | 


Luy ouſter gil voit, &c. Littleton here ſpeaketh of an ouſter by force of a con- 


dition in law, therefore it is to be ſeen in what other caſes the grantor may lawfully ouſt his 
officer. (1) 


There is a diverſitie between officers that have no other profit, but a collateral certain fee, 
for there the grautor may diſcharge him of his ſervice, as to be a bayly, receiver, ſur- 


veyor, 


* ou muſtre, added in L. and M. and Roh- 


(x) Since Sir Edward Coke's time, ſeveral ſtatutes have been paſſed, particularly 26. Car. 2. Ch. 2. 13. & 14. W. 3+ Ch. 6. & 
ilitary are to take the oaths of allegiance and ſupremacy, 


1. An. Ch. 22. by which all perſons admitted into offices civil or m 
otherwiſe they forfeit their offices, and incur other penalties. 
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(Ant. 2. 3. 115. 8. Cro. Car. 69 
60. 3 Inf, 76. 4» Inſt, 289. Hutt 
86. 87.) 


(8. Rep. 136.) 


(F. N. B. 164. d.) 


(5. Rep. 104. b.) 

4] Hill. 1g. E. g. coram rege in 
Theſaur. 

(7. Rep. 13.) 


(®) 38. E. 3, rot. patent Pars 1. 
m. 10. 


1 Hill. 13. E. 3. coram rege ia 
eſaur. ; 


Vide Se. 1s 


Vide Bract. fo. 231. & 316. Brit- 
ton fo. 34. Flcta lib. 2, cap. 34-35» 


(9. Rep. go. Sid. 14.) 


5. E. 4- 16. b. L. 5. E. 4. $6. Pl. 
Com. 379. 380. 5 


2. H. 7. 11. 30. A. 6. 32 &c. 
(Cro. 11. Rep. And. Cuil's caſc.) 
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Lib. 3. 
18. E. 4. 8. 31. II. 8. grants, 
Br. 134- 34 H. 8. ibid. 93. 11. 
Elie. Dyer 28;. 

(Plo. 379. b. 381. b. F. N. B.164. 
Sid. 74. 81. 2. Roll. Abr. 155. 
9. Rep. 30 Cro. Car. 33. 56. 59, 
60. 61.) 


22. H. 6. 10. 3.6. E. 6. Dier 71. 


(Ant. 54. a.) 
15. E. 4. g. b. 5. E. 4. 26. 28. H. 


8. Bendloe's enter eveſque de 
Londres & Hieron lib. g. to. 50. 


95 96. 99. 


IJ Mich. 33- E. 1. coram rege 
in Thefaur. L'eveſque de Dur- 
ham's caſe. 

Pl. Com. 273- a. Sir Henrie Ne- 
vill's caſe 21. F. 4. 20. 93- 

(1. Rep. 14. b. 

Lib, 8. fo. 4 Wittingham's caſe, 


(Cro. Car. 279.) 

Lib. 8. fo. 44. Wittingham's caſe. 
(Mo. 92. 1. Cro. 7. 9. Rep. 72, 
Flo. 205, Aut. 100.) 


(Ant. 183. 8.) 


Cap. 5. 


Of Eſtates Seck. 378. 


veyor, auditor, or the like, the exerciſe whereof is but labour and charge to him, but hee 
muſt have his fee: for the maine rule of law is, that no man can fruſtrate or derogate from 
his owne grant to the prejudice of the grantee. And where albeit the grantee hath no other 
profit but his fee, yet that fee is to be perceived and taken out of the profits appertaining to 
the lord within his office, for there the grantor cannot diſcharge him of his ſervice or attend- 
ance, for that may turn to the prejudice of the grantee, it the grantor will not grant the 
office at all. But in all caſes where the oſlicer relinquiſlieth his ofhce, and retuſeth to attend, 
he loſeth his office, fee, profit, and all. 

There is another diverſity where the grantee, beſides his certaine fee, hath profits and 
availes by reaſon of his office; there the grantor cannot diſcharge him of his ſervice or at- 


tendance, for that ſhould be to the prejudice of the grantee, As it a man doth grant to another 


the office of the ſtewardſhip of his courts of his mannors with a certain tee, the grantor cannoc 
diſcharge him of his ſervice and attendance, becauſe he hath other profits and tces belongin 
to his office, which he ſhould loſe it he were diſcharged of his officg. And as in the cafe 
which Litton here putteth of the office of the keeper of a parke, for that hee hath noe 
onely his fee certaine, but profits and availes alſo, in reſpect of his oftice, as deere ſkinues, 
ſhoulders, &. But now let us proceed and fee what other particular torteitures in 
law bee of this office here ſpoken of by Lzieton, and ſomewhat of conditions in law in 
generall. : 

And it is to be underſtood, that if any keeper kill any deere without warrant, or fe} or cut 
any trees, woods, or underwoods, and convert them to his owne ule, it is a forfeiture ot his 
oflice, for the deſtruction of vert is, by a meane, deſtruction of venifon. So it is if he pull 
downe the lodge, or any houſe within the park for putting of hay into it jor feeding of the deere 
or ſuch like, it is a forfciture ; and the reaſon wheretore the office in theſe and in like caſes 
ſhall be forfeited [V] is, gz/a in quo quis delinguit in co de jure c puniens. ; 

As to conditions in law, you ſhal underſtand they bee of two natwes, that is to ſay, by the 
common law, and by ſtatute. And thote by the common law are ot two natures, that is to 
ſay, the one is founded upon ſkill and confidence, the other without {kill or confidence: upon 
ſkill and confidence, as here the oſſice of parkerſliip, and other offices in the next ſection men- 
tioned, and the like. 

Touching conditions in law without ſkill, &c. ſome be by the common law, and ſome by 
the ſtatute. By the common law as to every eftate of tenant by the courteſie, tenant in tay le 
after poſſibility of iſſue extinct, tenant in dower, tenant tor lite, tenant tor years, tenant by 
ſtatute merchant or ſtaple, tenant by elegit, gardian, &c, there is a condition in law ſecretly 
annexed to their eſtates, that it they alien in fee, (1) &c. that he in the reverſion or remainder 
may enter, and /ic de fimilibus, or if they claime a greater eſtate in court of record, and the 
like, 

Concerning conditions in law founded upon ſtatutes, for ſome of them an entrie is given, 
and tor ſome other a recovery by action: where an entrie is given, as upon an alienation in 
mortmaine, &c. and the like: where an action is given, as for waſte againſt tenant for life 
and yeares, and the like, 


Et tiel condition que eft entendus per la ley eftre annex a aſcun cheſe, eſt 


Au-. } ort, Se. Here it is worthy the obſervation to take a view of the diviſions afore- 
ſaid in ſome particular cafe, As for example. Admit that an office of parkerſhippe bee granted 
or deſcend to an infant or feme covert, if the conditions in law annexed to this office which 
require ſæill and confidence be not obſerved and ſulſilled, the office is loſt for ever, becauſe, as 
Litletox faith here, it is as ſtrong as an exprefle condition, But it a leafe for life be made 
to a fem covert, or an infant, aud they by charter ot teoffment alien in fee, the breach of this 
condition in law, that is, without Will, &c. is no abſolute forteiture of their eſtate. So of a 
condition in law, given by ſtatute, which giveth an entrie onely. As if an infant or feme co- 
vert with her hufband aliens by charter of feoftment in mortmaine, this is no barre to the in- 
tant, or feme covert, But if a recovery be had againſt an infant or tem covert in an action 
of waite, there they are bound and barred for ever. 

And it is to be obſerved, that a condition in law by force of a ſtatute which giveth a reco- 
very, is in ſome caſe more ſtrong than a condition in law without a recovery, For if leſſee 
for life make a leaſe for yeares, and after erter into the land, and make waſte, and the leflor 
recover in an action of waſte, he ſhall avoid the leaſe made before the waſte done, But if the 
tetlee for lite make a leaſe for years, and after enter upon him, and make a teoftment in fee, 
this forfeiture ſhall not avoid the leaſe for yeares. Nor in any of the ſaid cafes a precedent 
rent granted out of the land ſhal be avoyded. For if leſſee for life grant a rent charge, and 
after doth walte, aud the leflor recovereth in an action of waſt, he ſha! hold the land charg- 


(x) But this muſt be underſtood of an alienation which diveſts the remainder or reverſion, as a feoſſment, fine, or common 
recovery; but a conveyance by leafe and releaſe, or bargain and fale, is no forfeiture. Neither is it a forfeiture of the particular 
eſtate, if the reverlioner, or remainder-man in fee, joins with the tenant for life or years in making the alienation; nor is bis 
grant of an advowſon, remainder, or any thing elſe which lies in grant, a forfeiture. But if a tenant for life or years claims the 
fee, as by joining the -zi/e upon the mere tight; or if he affirms the fee to be in a ſtranger, as by accepting a fine ſur conu/ance 
de droit came ces from a ſtranger, it is a forfeiture. - Sec poſt. 281. b. 252. as 7 


ws 


Lib. 3. upon Condition. Set. 379. 234 


ed during the life of the tenant tur life, but if the rent were granted after the waſte done, 
the leflor ſhall avoid it. 

And the reaſon whertore the leaſe for years in the caſe aforeſaid fall be avoyded, is be- 
cauſe of neceſſitie the action of waite muſt be brought againſt the leſlee tor lite, which in that 
ciſe muſt bind the leſſæe for yeares, or elle by the act of the leſſee tor lite the leſtor Mould (Ant. 74.) 
be barred to recover cum viſiatum, which the Natute giveth. (1) 

If a man hath an otice tor lite which requireth {kill and confidence, to which office he 
hath a houſe belonging, and chargeth the houſe with a rent during his lite, and after com- (Poſt. 33. b. 
mit a forfeiture of his ofhce, the rent charge ſhall not be avoyded during his life, for regu- 
larly a man that taketh advantage of a condition in law ſhal take the land with ſuch charge 
as he fiads it. And therefore Litilaten is here to be underſtood, that a condition in law is as 
ſtrong as a condition in deed, as to avoid the eſtate or intereſt it ſelfe, but not to avoide pre- 
cedent charges, but in ſome? particular caſes, as by that which hath beene ſaid appeareth. 

There be at this day more conditions in law annexed to offices then were when Littleton 3. H. 5. ca. 12. Auditor, re- 
wrote: for example, for offices in any wiſe touching the adininiſtration or execution of juſ- <eiver, bailife, keeper of a caſtles 
rice, or clerkſhip in any court of record, or concerning the king's treaſure, revenue, ac- iter of the gaine, keeper ot 
count, cuſtomes, alnage, auditorſhip, king's ſurveyor, or keeping of any of his majeſties 2 "05 oy” ns Ros 
caſtles, forts, &c. For if any of theſe otticers bargaine or fell any of the ſaid offices or .. Bi. 
depuration of the fame, or take any money or profit, or any promiſe, covenant, bond, or ceiver, collector, bailife, &c, 
aflarance, to have uy money or reward for the ſame, the perſon ſo bargaining or ſelling or (Vid. Ant. g. 6. 11. Rep. 89.) 
that ſhal take any ſuc —.— covenant, bond or atlurance, ſhall not only forteit his w Foy 70 wn 5 . 
but allo every perſon ſo buying, giving or afluring, be adjudged a diſabled perſon to have or -n i * Cro. Jac. 386. 
enjoy the ſame office or othices, deputation or deputations, &. and that all ſuch bargains, * 
ſales, promiſes, covenants and aſſurances, as be before ſpeciſied, ſhall be voide, except as in 
the ſaid act is excepted, 

Sir Robert Vernon, knight, being coferer of the king's houſe of the king's gift, and having 
the receit of a great ſumme of money yearely of the king's revenue, did for a certaine ſumme 
of money bargain and ſell the ſame to Sir A. J. and agreed to ſurrender the faid office to the 
king, to the entent a grant might be made to Sir A. who ſurrendred it accordingly : and 
thereupon Sir A. was by the king's appointment admitted and ſworne coferer. And it was Mich. 13. Jacobi Regis, 
reſolved by Sir Thomas Egerton, lord chancellour, the chiefe juſtice, and others to whom the 
king referred the ſame, that the ſaid office was void by the faid ſtatute, and that Sir A. was 
diſabled to have or to take the ſaid office, and that no on ob/ante could diſpence with this 
act to enable the ſaid Sir A. for the reaſon and cauſe betore- mentioned, $-&#. 180. And 
hereupon Sir A. was removed, and Sir Marmaduke Darrell ſworne (by the king's commande- Lib. g. fo. 83. Collhit's caſe, 
ment) in his place. And note, that all promiſes, bonds and aſſurances as wel on the part of 
the bargainor as of the bargainee, are void by the fame act. (%) Null alia re magis Romana * Erod. fo. 353» 
reſpublica interiit, quam qudd magiftratis oficia venalia erant. 

g) Fugurtha going from Rome, ſaid to the city, Fade wenalis civitas, mox peritura fi empto» (g) Saluſt. 
rem invenias. ; 

Therefore by the law of England it is further provided, that no officer or miniſter of the 12. R. 2. ca. e. 
king ſhall be ordained or made for any gift or brocage, favour or affection, nor that any which 
purfueth by him or any other, privily or openly, to be in any manner of office, ſhall be put 
in the ſame office or in any other, but that all ſuch officers ſhall be made of the beſt and moſt 
lawfull men and ſufficient. A law worthy to be written in letters of gold, but more worth 
to be put in due execution. For certainly never ſhall juſtice be duely adminiſtred, but 
when the officers and miniſters of juſtice be of ſuch quality, and come to their places in ſuch 
manner, as by this law is required. 


Tiel condition / ue eft entendus per la ley efire annex a gſcun choſe, ef 


auxi fort ſicome la condition fuit miſe in eſcript. And this accords with that an- vide $cQ. 419. 439. 430. 
cient rule, Utiqu? fortior & potentior oft diſpoſitio legis quam hominis. 


Sect. 379. 


N meſme le maner IN this manner it is of QFEreſchall, Of this 21. E. 4. 20. Pl. Com. g79- 
2 eſt de grants d [ grants of the offices 4 — ſpoken be- ( 1. 3) 
offices de ſeneſchal, of ſteward, conſtable, , 


g Kor” ”_ Con/tabularie, Of 8. F. 4.6. 
conſtabularie, bedelary, bedelarie, bayliwick, or * yh wiſe ſomething (s- Rep. 59 


bailiwick, ou auters other offices, &c. But if hath beene ſpoken be- 
| | fore, 


0 


(1) For the recovery relates to the time of the <vaſte done, which is paramount to the grant, but it does not relate to the time of 
making the eftate, to avoid charges by force of this condition in law, unleſs in the coſe of a leaſe for years, which is of neceſſity to havs 
the place abaſted. Lord Nott. Ms. f 
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Lib. 3. 


(*) W. 2. ca 7. 


(3) Magna Carta, ca. 19, 


Stanf. fo. 152. g2. H. 8. ca. 28. 


fi. Roll. Abr. 411, Ant. 214 b. 
Foſt. 242.) 


37. H. 6. 27. 3. E. 3. 18. 3. AM. 
Fl. 


* I; grantor=1!, L. and M. and Roh. 


Cap. 5. 


before, But a conſtable 
is often taken in the law 
for a warden or keeper, 
as Conſtabularius caſtri de 
Dover & 5. portunm; 
for the warden of the 
caſtle of Dover and the 
Cinque ports, &c. So as 
in this Eule Conflabula- 


rius is taken for Caſtel- / 


lanus, and this is proved 
7 the ſtatute (“) of 

« I, ca. 7. Des priſes 
des Conflables on Cafſtel- 
lains faitz. des auters, &c. 
And Magna Carta, c.19. 
Nullus conflabularius wel 
ejus ballivus capiat blada 
wel alia catalla alicuj us 


Of Eſtates 


offices, &c. Mes ſi tiel of- 

ce ſoit grant a un home, 
a aver et occupier per 
luy ou fon deputie, dongue 
i Poffice ſuit occupy per 
luy, ou per ſon deputie, 
come il devoit per le 
ley eftre occupie, ceo ſuf- 
fiſt pur luy, ou auter- 
ment lie grantor et 
fes heires potent ouſte 
+ le grantee, come eſt 
avantdit. 


Sect. 380. 


ſuch office bee granted 
to a man, to have and to 
occupie by himſelfe or 
his deputie, then if the 
office bee occupied by 
him or his deputie, as 
it ought by the law to 
bee occupied, this ſuf- 
ficeth for him, or other- 
wiſe the grantor and his 
heires may ouſte the 


grantee, as is afore- 
ſaid, 


ni non fit de villa, ubi caſirum ſuum ſitum i, Cc. Stanford fo. 152. Conflabularius Turris Lon. 
don, for Cuftos Turris 32. H. g. ca. 28. Conſtable ot the Foreſt, tor the Keeper of the Foreſt. 


Bedelarie. Bedell is derived of the French word Beadeau, which ſignifies a meſſenger 

of the court, or under Baylife, in Latine Bedellus. 
And the oath of a bedell of a manor is, that he ſhall duly and truly execute all ſuch at. 
tachements and other proces as ſhall be directed to him from the lord or ſteward of his court, 


and that he ſhall preſent all pound breaches, which ſliall happen within his office, and all 
chattels wayved, and eſtrayes. 


Bayliwicke. Of this ſufficient hath beene ſaid before. 


ERE Littleton term- 

eth words of limi- 

tation to be condi- 
tions in law: for his 
firſt example is, 


Durant le co- 


verture enter euæx, 
Durante coopertura inter 
eos, This word (durante) 
is properly a word of li- 
mitation, as durante vi- 
duitate, or durante virgi- 
nitate, or durante vitã, 
ec. And properly a con- 
dition in law is, as hath 
beene ſaid, where the 
law createth the ſame 
without any expreſle 
words. 

Dum alſo maketh a li- 
mitation ; as if a leaſe be 


made, * Fuerit, or 


dum ſola & caſta vixerit. 
Dummodo is alſo a word 
of limitation; as dams 


Sect. 380. 
TT E Meſtates de terres 


ou tenements purront 
| hg fur condition en 
ey, coment que ſur I- 
tate fait ne fuit aſcun 
mention ou reherſal fait 
de le condition. Si- 
come mittomus que un 
leas ſoit fait a le ba- 
ron et a ſa feme, a 
aver et tener a eux du- 
rant le coverture enter 
eux ; en ceſt cas ils ont 
eftate pur terme de lour 
deux wes ſur condition 
en ley, ſcilicet, f un 
de eux devie, ou que 
devorce foit fait en- 
ter eux, donque bien 


ALSO eſtates of lands 
or tenements may 
bee .made upon con- 
dition in law, albeit 
upon the eſtate made 
there was notany men- 
tion or reherſall made 
of this condition. As 
put the caſe that a leaſe 
be made to the huſband 
and wife, to have andto 
hold to them during 
the coverture betweene 
them; in this caſe they 
have an eſtate for terme 
of their two lives upon 
condition in law, cil. if 
one of them die, or that 
there be a divorce be- 
lirroit 


+ le grantee not in L. and M. nor Roh. 


Lib. 3. upon Condition. Sect. 381. 235 


lirroit a le I:fſor et a tween them, then it ſhall modo /olveret talem red- (Ant. 214. b. 4. Rep. 3. a.) 


. ditum, Quamdiu alſo is 14. E. 2. Grant. ga. 
er heires dentrer, bee lawfull for the leſſor 251 of limitation, for (10. Rep. 42. Plo. 49. a. 
Sc. and his heires to enter, &c. if a man grant a rent out Vaughan 32. 4. Rep. 33.) 


of the mannor of D. = 6. 27. 
guamdiu the grantor ſhall bee dwelling upon the mannor, this is good, or gquandiu ſe bene (9- Rep. 98.) 
gefferit. ; 
And ſo be theſe words, donec, gquon/ſque, n/que ad, tamdiu, ubicunque. A 22 % 4 K. 12 
Temps E. 1. Annuitie 150. 11. 


Sil un de eux devie, &c. For if any of them die the coverture is diſſolved, and Af. p. 8. 21. AM. p. 18. 26. E. 3. 
conſequently the ſtate determined by the limitation. 69. 7. E. 4. 16. 9. E. 4.25.2 


9. H. 6. 39- 14. H. 8. 13. 


Ou que divorce ſoit fait enter eux, &c. Here is a diſtinction to be underſtood: 


for there bee two kinde of divorces, via. one, à vinculo matrimonii, * and the other 4 menſa et * 47. E. 3. 27. 39. E. 3. ze. 33. 
thoro. Divortium dicitur à divertendo, or divortendo, quia vir divertitur ab uxore. Divorces @ vin» 11 H.4. 14. 76. Brafton ſo. a 
culo matrimonii are theſe: Cauſd precontraftis, cau/d metis, cauſa impotentiæ ſeu frigi- - oils 4 = ray peer 
ditatis, cauſa affinitatis, cauſa conſanguinitatis, Sc. And I reade in an ancient record, . Eo Confultat 1 6 E. 
ceram rege Ter mino Paſch. 30. E. 1. William de Chadworthe”s caſe, that he was divorced from 3. 249. 2g. E. 3. gg. 5. 6. 
his wife for that he did carnally know her daughter before he married the mother; all 
which are cauſes of divorce preceding the marriage. 

A menſa et thoro, as cauſa adulterii, which diſſolveth not the marriage à winculo matrimo- (i. Sid. 64. 1. Roll. 
nii, for it is ſubſequent to the marriage. And the divorce that Litileton here ſpeaketh of 360. 681.) 
is intended of ſuch divorces [*] as diflolve the marriage à vinculo matrimonii, and maketh the (+) Vid. Secd. 999. 
iſſue baſtard, becauſe they were not iH nuptic. And therefore in Littleton's caſe though the _ 17 an 5. Rep. 98. . 
huſband and wife be divorced 7 adulterii, yet the freehold continueth, becauſe the co- gg.” 40 poles 1 463. ** 
verture continueth. And it is further to be underſtood, that many divorces that were of 33. H. "4A 38. 319: 843“ 
force by the canon law when Liztleton wrote, are not at this day in force; for by the ſta- 
tute of 32. H. 8. ca. 38. it is declared that all perſons be lawtull (that is, may lawfully marry) 
that be not prohibited by God's law to marry, that is to lay, that be not prohibited by the 
Leviticall degrees, 

A man married the daughter of the fiſter of his firſt wiſe, and was drawne in queſtion in 
the eccleſiaſticall court for this marriage, alleging the ſame to be againſt the canons ; and 
it was reſolved [x] by the court of common-pleas, upon contideration had of the faid ſta- La] Tr. 2- Jac. Rot. 10g2. Rich- 
tute, that the marriage could not be impeached, for that the fame was declared by the ſaid 274 Parſons” cafe. 


. - - 8 * Cont. 1. Cro. 228. Acc. Mo. 
act of parliament to be good, inaſmuch as it was not prohibited by the Levitical degrees ( Vid. $i 
et fic de fimilibus, (i) nl 


Abr. 341. 


Sect. 381. 
1 ET que ts ont eſtate pur A ND that they have an eſtate 


terme de leur deux vies, for term of their two lives, is 
4 probatur ſic: Cheſcun home que ad proved thus: Every man that hath 
4 eftate de franktenement en aſcun an eſtate of freehold in any lands 
y terres ou tenements, ou il ad e- or tenements, either he hath an e- 
; ftate en fee, ou en, fo taile, ou pur ſtate in fee, or in fee taile, or for 
| terme de ſa vie demeſue, ou 2 terme of his own life, or for terme 
terme d auter vie, et per tiel leaſe of another man's life, and by ſuch a 
ils ont franktenement, mes ils leaſe they have a freehold, but 
n ont per ceſt grant fee, ne fee taile, they have not by this grant fee, 
ne pur terme d auter vie, ergo, ils nor fee taile, nor for terme of ano- 
ont eſtate pur terme de our vies, ther's life, ergo, they have an eſtate 
mes ceo eft ſur condition en ley for terme of their owne lives, but 
en le forme evantdit; et en ceſs this is upon condition in lawe in 
cas «ils fieront waft, le feoffor a- forme aforefaid; and in this caſe if 
vera envers eux briefe de wajt they ſhal do waſt, the feoffor ſhall 


Supe 


| (1) This paſſage expoſed Sir Edward Coke to much cenſure. — It was ſtruck out of the third and every following edition to 
& the uinth.—It was rettored to its place in that edition, and is to be tound in all the ſubſequent editions, — The following ac- 
3 count is given of this circumſtance in Burn's Eccleſiaſtical Law, vel. 3. p. 402. 3d edit.— ““ There are ſeveral degrees, which, 
although not expreſs|y named in the Levitical law, are yet prohibited by that, and by the ſtatute of 32. H. 8. c. 38. by pa- 

rity of reaſon. Heace, in the caſe of Wortly and Watkinſon, a conſultation was grantee, where one had married the daugh- 
ter of the filter of his former wife; which (as Sir John King laid the argument) is the ſame degree of proximity, as the 
nephew's marrying his father's brother's wife; and this being expreſsly prohibited, the other by parity of reaſon is ſo like- 
wiſe ; as it had been declared E. 16. J. in Pennington's cale, before the High Commiſſioners. Which point was again argu- 
ed T. 1. An. in the caſe of Snowling and Nurſey, and conſultation granted as before, notwithſtauding the caſe of Richard 
Parſons, mentioned by lord Coke, 1. Iuſt. 235. in which it was firſt determined not to be within the Levitical degrees, and 
prohibitien granted ; but a conſultation being awarded on debate, two years aſter, that caſe is ſaid to have been expunged 
out of the Firſt Inſtitute, by order of the King and Council. And this was the very point in which (preſently after the ma- 
« king of the act) lord Cromwell deſired a diſpenſation for one Maſſey, whe was contracted to his ſiſter's daughter of his late 
« wife; but the archbiſhop denied it, as contrary to the law of God, and gave for reaſon, that as ſeveral perſons are prohi- 
« bited, which are not expreſſed, but underſtood by like prohibition in equal degree; fo iu this caſe, it being expreſſed that 
* the nephew ſhall not marty his uncle's wife, it is implied, that the niece mall not be married to the aunt's huſband. 
„% Gibſ. 412+ 413- Much leſs can it be doubted, whether * _ rule concerning parity of reaſon, doth not forbid the uncle 
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Lib. 3. Cap. 5. Of Eſtates Sect. 382, 383. 
Suppoſant per ſon brige, qudd have a writ of waſte againſt them, 


tenet ad terminum vitæ, &c. ſuppoſing by his writ, guod tenet 

* mes en ſon count il declare coment ad terminum vilæ, &c, but in this 

et en quel maner le leas fuit fait. count he hall declare how and in 
what maner the leaſe was made. 
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pl. Com 361. b. Vid. ſet. 345: PRebatur face By this argument logically drawne à diviſione, it appeareth, how 

famile. neceflary it is that our ſtudent ſhould (as Liteleten did) came from one of the uni- 

verſities to the ſtudie of the common law, where he may learne the liberall arte, and el- 

cially logick, for that teacheth a man not onely Dy juſt argument to conelude the matter 

in queſtion, but to diſcerne betweene truth and falſehood, and to uſe a good method in his 

ſtudie, and probably to ſpeake to any legall queſtion, and is defined thus, dialr#ica of ſcien- 

tia probabiliter de quovis themate diſſerendi, whereby it appeareth how neceſlary it is tor our 
ſtudent, | 


27. H.6. 27. Suppoſant per ſon briefe, quod tenet ad terminum vitæ, Sc. This 
and the reſt of this ſection is evident and plane. | 
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Sect. 382. 


I un Abbe. LN meſme le man- IN the ſame maner it is, 
So it is of a ner eſt, fi un abbe if an abbot make a 
(Plo. 242.) dier ener, fait un leaſe a un home, leaſe to a man for yeares, 
and other ecclehat- > 
ticall or temporall @ aver et tener aluydu- to have and to hold to him 
[: body politique or rant le temps que le leſ= during the time that the 
Y corporate, or of any £57 r 1 ch: 
. oflicer or graduate, ſor eff abbe; en ceft caſe leſſor is abbot; in this 
1 or the like. le leſſee ad eftate pur caſe the leſſee hath an e- 
4 terme de ſa vie demeſne : ſtate for term of his own 
i Refigne ou I . 
N foit depoſe. And mes ceo eft fur condi- life: but this is upon con- 
| 10 it is p a traufla- 7707 en ley, ſcilicet, gue dition in law, ſcilicet, That 
tion and ceſſon. i Pabbe reſigna, ou it the abbot reſigne, or be 
ſoit depoſe, que bien lir- depoſed, that then it ſhall 
roit a fon ſucceſſcr den- be lawfull for his ſucceſ- 
trer, Ec. ſor to enter, &c. 


Sect. 383. 
LIYRE d Aſſes JTEM home fait ALSO a man may 


„ veier en le Livre ſee in the Book 
are e raigne » * 
of king Edward the Third, 4 A/ſeyViZ. anno 38. of Aſſiſes, an. 38. E. 
2 is dene the Booke E. 3. I P- 3. UN plea 3. P. 3. A plea of Aſ 
pot — raped ao d. A. en ceſt forme iſe in this form follow- 
are upon writs of offſes or enſuift : ſcilicet, ing, ſcilicet, An aſſiſe of 
brought as hath been fad: Un 4iſe de Novel Novel Diſſeiin was 
and which hath beene cited ;. . 2 ö e N . 
before. | diſſeiſin auterfortsfuzt ſometime brought a- 
Deviſa les tene- port vers A. que ple- gainſt A. who pleaded 
ments a vendre per ſon da al aj/iſs, et trove to the aſſiſe, and it was 
executor, This muſt uit per verdict, que found by verdict, that 


Jaun- 


Vid. BraQt. lib. 5. 414 


— cry R DDr 
* Fe yy . 
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— 
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meet, L. and M. and Koh. 1 P. 3. not in L. and M. nor Roh. 


c . * . 

to marry his niece, which, though not expreſsly forbidden, is virtually prohibited in the precept that forbids the nephew 
«© to marry the aunt ; nor is it of moment to alledge, that the firſt is a more favourable caſe, as the natural ſuperiority is pre- 
3 ſerved ; lince the parity of degree, which is the proper rule of judging, is the very ſame. Gibſ. 413. But where in the caſe 
54 of Harriſon and Burwell, T. 20. C. 2. in the {piritual court, one had married the wife of his great uncle, this was declared not 

d to be within the Levitical degrees ; and accordingly, after the opinion of all the judges taken by the king's ſpecial com- 
mand, a prohibition was granted, Gibl. 413.”—Nete the caſe of Richard Parſons, J. 2. Ja. Ro. 1032. where a man may marry 
the daughter of his wife's fiſler, which is in the edition: of 1628, and that of 29, and ts here left out. See Mior 1266, Manes caſe, 
. Eli. in the caſe of the auidoau of one Rennington, auh claimed a widoxww's eſtate, but was denied becauſe ie was niece to the 
Former <vife of Rennington, au had done penance for the inceſtuous marriage; but it was reſolved e ſhould have her wideaw's 
eflate, becauſe there was never any divorce had in the life of her huſband, though there evas cauſe. Hob. 181. in the caſe of Howard 


wv. Bartlett. 2. Inſt. 683. 1. Cro. 228. Vaugh. 302, Hill v. Greed, 3. Lev. 304. Vide . Jones 118. 5. Mo. 161. and B. Silling- 
Hect a Life, 121. Lord Nott. Ms. ha ron, 354+ Vide auxy 2. J * Hung 
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Lib. 3. 


Taunceſtor le plaintif 
deviſa {© tenements 
a vendre per le de- 
fendant, que fuit ſon 
executor, et de faire 
diſtribution des de- 
niers pur ſon a!me : 
et fuit trove, que 
maintenant apres la 
mort le teſtator, un 
home luy tendiſt cer- 
taine ſumme de deni- 
ers pur les tene- 
ments, mes non pas 
al value, et que le ex- 
ecutor puis avoit te- 
nus les tenements 
en ſa main demeſne 
per deux ans, al en- 
tent de les vender 
luis chier a aſcun 
auter; et trove fuit que 
il avoit tout temps 
priſt les profits de 
les tenements a ſon 
uſe demeſne, ſans rien 

» Faire pur Palme le 
mort, &c. Moubray 
* juſtice diſoit, Texe- 
cutor en til caſe eſt 
tenus per la li a faire 
le vender a pluis toft 
ue it purroit apres 
2 mort fon teſta- 
tor, et trove eft que il 
7575 de faire vendre, 
nt de avoit un de- 
fault en luy, et iffint 
per force del deviſe il 
fuiſt tenus d aver mis 
touts le profits ＋ a- 
venants de les tene- 
ments al uſe le mort, 


et trove eft que il ad 


upon Condition. 


the anceſtour of the 
plaintife deviſed his 
lands to bee ſold by 
the defendant, who 
was his executor, and 
to make diſtribution of 
the money for his 
ſoule: and it was 
found, that preſently 
after the death of the 
teſtator, one tendred 
to him a certaine ſum 
of mony for the lands, 
but not to the value, 
and that the executor 
afterwards held the 
lands in his own hands 
two yeares, to the en- 
tent to ſell the ſame 
dearer to ſome other; 
and it was found that 
he had all the time ta- 
ken the profits of the 
lands to his owne uſe, 
without doing any 
thing for the ſoule of 
the deceaſed, &c. Mou- 
bray juſtice ſaid, the 
executor in this caſe 
is bound by the law 
to make the ſale as 
ſoone as he may after 
the death of his teſta- 
tor, and it is found that 
hee refuſed to make 
ſale, and ſo there was 
a default in him, and 
ſo by force of the de- 
viſe he was bound to 
put all the profits 
comming of the lands 
to the uk. of the dead, 
and it is found that 
he tooke them to his 


® jn/lice diſoit, not in L. and M. uor Roh. 


Sect. 383. 


be intended to be of lands 
deviſable by cuſtome, for 
lands by the common law 
were not deviſable (as hath 
been ſaid) : for in this ſec- 
tion is implyed a diverſity,v/z+ 
when a man deviſeth that his 
executor ſhal ſell the land, 
there the lands deſcend in the 
meane time to the heire, and 
untill the ſale bee made, the 
heire may enter and take the 
rofits. But when the land 
1s deviſed to his executor to 
be ſold, there the deviſe ta- 
keth away thedeſcent, and ve- 
ſteth the ſtate of the land in 
the executor, and he may en- 
ter and take the profits, and 
make ſale according to the de- 
vile, And here it appeareth 
by our author, that when a 
man deviſeth his tenements 
to be fold by his executors, 
it is all one as if he had devi- 
ſed his tenements to his ex- 
ecutors to be ſold: and the 
reaſon is, becauſe he deviſeth 
the tenements whereby hee 
breakes the deſcent. (1) 


f Mowbr ay. Fohn 
Mowbray was a reverend 
judge ot the court of common 


2.36 


(Latch. 9. Ant. 113. a. 181.) 


pleas, and deſcended of a 


noble family. 

L'executor en tiel 
caſe eſt tenus per la ley 
a faire le vender a pluis 
toſt que ul purroit apres 
la mort ſon teſtator, &c. 


And the reaſon hereof is, for 
that the meane profits taken 
before the ſale, ſhall not bee 
aflets, ſo as he may be com- 
pellable to pay debts with 
the ſame, and therefore the 
law will inforce him to ſell the 
lands as ſoone as he can, for 
otherwiſe hee ſhall take ad- 
vantage of his one laches: 
but it a man deviſe that his 
executor ſhall fell his land, 
there he may fell it at any 
time, for that he hath but a 
bare power, and no profit. 
And by this caſe it appeareth 
what conſtruction the law 
maketh for the ſpeedy pay- 
ment of debts. And here is 
to be obſerved, that man 

| words 


(4. Rep. 81. b.) 


+ avenants—prevenantes, L. and M. and Roh. 


1} 1. Co. 25. b. Porter's caſe. Breach of condition afſigned, becanſe be has not performed within convenient time, viz. 8 years, 
435 * 13+ * that evhere — are deviſed to — ſell, and one reſiſes, yet it is within 21. H. 8. though it be an intereſt, and 
though the <words of the flatute are, where lands are ewilled to be ſold by executors, which gives only @ power ; ſo there vas a 
difference between them.—49. E. 3. 17. The caſe was, a woman ſeiſed of lands in London deviſed them to be ſold by her executors, and 
died without an heir ; that deviſe prevented the eſcheat which the king pretended to hawe, and the executors could enter and ſ-lly 
therefore more than a bare authority paſſed» Yet in 1651, on evidence at the bar, between Wilkinſon and White, this caſe was ftarted; 
and lord chief juftice Rolls doul ted of this opinion, becauſe, he ſaid, it was oniy a ceſcenty according to the words of Littleton ; and 
that it adpeared to him, that <vhen lands are dewiſ..d te be fold by executors, there no intereſt paſſes, as in the laſt clauſe bere.—Lord 


Nutt. MSS. 


Lib. 3. 


G Cro. 19. 21. 3.) 


Mich. 31. & 32. El. inthe King's 
Bench. Crickmer's caſe adjudge. 
Dy. 6. E. 6. fo. 74 7. E. 6.70. 


(1. Leo. 174. 0. Rep. 41. Cro. 
Car. 183. 


9. E. 4. 36. 
(5. Rep 74+ 6. Rep. 38.) 


(Ant. 214. b.) 


Vid. Sect. 220. 


BraRt. li. 2. fo. 16. 17. 1 2. 
.. g. 42. E. 3. 1. 43. E. 17. 

2 Ack 12. 7. H. 6. 43. 8. H. 

6. 23. 32. E. 3. Annu. 30. 5- E. 

3. Annuity 44 

30. Aſſ. p. 1. 30. All. p. 11. 
1. All. 32. 

Tant. 207. 8. 1. Roll. Abr. 390.) 


= Sc. added in L. and VI. and Roh. 


M. nor Roh. 


Cap. 5. Of Eſtates Sect. 384. 


words in a will doe make a - | I 
condition in law, that make P riſe a ſo * uſe demęſue, owne uſe, and ſo ano 


no condition in a deed: ef int auter default ther default in him. 


As here todeviſe lands toan en luy. Per que fuit Wherefore it was ad- 
execuror ad vendendum, ſo 


if lands be deviſed to one adjudge, | loa le P lain- judged, that the PI. 
ad ſolvendum 201. to J. S. or Life recovera.* Et i/- ſhould recover. And 
paying twentie pounds tot. nt appiert per le dif ſo it appeareth by the 


N. this amounts to a condi- V. 7 g 
tion. And Crickmer's caſe judgement, que fer ſaid judgement, that 


was this, A man ſeiſed of 1 . 
certaine lands holden in ſo- N orce del dit d. viſ⸗ I by force of the ſaid 


cage had iſſue two daugh- J eXecuror n'avoit e- deviſe the executour 
ters A. and B. and deviſed ffafe ne poyer en les had no eſtate nor pow- 


all his lands to A. and her . 
heires, to pay unto B. a cer- renements, Jo 27 ue er in the land 8, but 


taine ſumme of money at a ſur condition en ley. upon condition in law. 
certaine day and place; the ; REY 
money was not paid, and it was adjudged, That theſe words, © to pay,” &. did amount 
in a will to a condition; and the reaſon was, for that the land was deviſed to A. for that 
payer otherwiſe B. to whom the moncy was appointed to be paid, ſhould be remedi- 
efle, et intere/t reipublice ſuprema hom num trſlamenta rata haberi ; and tac lefice of B. upon 


an actuall ejectment recovered the moitie of the land againſt A. 

Et iſſint appiert per le judgement, &c. This concluſion upon a judgment 
is of great authoritie in law, qaia judicinm pre weritate accipizur, and, as it hath beene ſaid, 
judicium is queſt juris diclum. 


Sect. 384. 


eth, that limitations T mults auters A N D e er 
(which, as hath beene ſaid, choſes et caſes things there are of 
Littletontermeth conditions y fonf d eſtates ſur eſtates upon condition 


or Bs, — be pleaded condition en la ley, in law, and in ſuch 


ſon of our author is obſerv- ef en tiels caſes i] ne caſes hee needed not to 


able, becauſe the law in it- g 5 
ſelfe purporteth the condi- beſorgne d'aver mon- have ſhewed any deed, 


tion, whereof ſomewhat Are aſcun fait, rebear- rehearſing the condi- 


hath bin ſaid before, and N ” ti . he 
therfore looke backe to the Ja nt la condition, pur tion, for that t law 


conditions in law, or words ccd ue la ley en luy it ſelfe purporteth the 
« 3 and withall zeſme furport le con- condition, &c. 
— i 465 dition, Oc. Ex paucis diftis inten- 
hath beene ſaid. Ex paucis dictis in- dere plurima Poſſis. 
Littleton having ſpoken tendereplurimapoſſiss More ſhall be ſaid 
at large of conditions in . d 0 . 
deed and in law, fomewhaa Plus ſerra dit de of conditions in the 
ſeemeth neceſſary to bee conditions en le | pro» next chapter, in the 
ſaid of defeaſances, whereby Bate: oh L ch Relcaſ. d 
hold and inheritance may chapter de Releaſes, et in the chapter of Diſ- 


be defeated and avoyded. % }, chapter de Da- continuance. 


D. Defi- 8 
ſantia, is fetched from the continuance. 


French word defaire, i. e. to defeat or undoe, infefum reddere quod factum eff, There is a di- 
verſitie between inheritances executed, and inheritances executoric ; as lands executed b 
livery, &c. cannot by indenture of defeaſance be defeated afterwards. And fo if a diſſei- 
ſee releaſe a diſleiſor, it cannot bee deſeated by indentures of defeaſance made afterwards ; 
but at the time of the releaſe or feoftment, &c. the ſame may be defeated by indentures of 
defeaſance, for it is a maxime in law, Qr incontinent: fiunt in eſe widentur. (1) 

But 


EREBY it appear- 


+ prochein chapter - chapitre de diſcentz que tolleut entres, L. and M. and Roh. 


+ Et mults auters choſes et cafes y ſont d'eflates ſur condition en la ley, not in L. and 


(1) A power of revocation may be defeated by a defeaſance made at the ſame time, or any time after. 1. Rep. 113.—Sce 
Carth. 64. But if a thing executory on its commencement be after executed, it cannot be defeated by a ſubſequent defeaſance. 
8. Rep. 90. b. In the caſe of Cottrel v. Purchaſe, lord Talbot ſaid he ſhould always diſcourage the practice of drawing an ab- 
ſolute deed, and making a defeaſance, as it wore the face of fraud. 
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Lib. 3. upon Condition. 


Sect. 385. 
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But rents, annuities, conditions, warranties, and ſuch like, that be inheritances executorie, 20. AN. pl. 7.7. E. 4. 29. Blown- 
may be defeated by defeaſances made, either at that time, or any time after: and fo the law 8 and Beliton's caſe, Pl. Com. 


-is of ſtatutes, recognizances, obligations, and other things executorie. 
Ex paucis dictis intendere plurima poſſis. 


Verſes at the firſt were invented for the helpe of memorie, and it ſtandeth well with the 


131- 28. H. 8 Dier 6. 27. H. 8. 


15. 19. R. a. done 10. Albanic's 


caſe, lib. 1. 107, 


ravitie of our lawyer to cite them. By this verſe of our author, inferences and concluſions 


in like caſes are warrantable, 
Laſtly, ſomewhat were neceſſarie to be ſpoken concerning Clauſes of proviſoes, — 
er of revocation, which ſince Littleton wrote are crept into voluntarie conveyances, hic 
paſſe by raiſing of uſes, being executed by the (*) ſtatute of 27. fl. 8. and are become verie 
trequent, and the inheritance of many depend thereupon, As if a man ſeiſed of lands in fee, 
and having iſſue divers ſonnes, by deed indented, covenanteth in confideration of fatherly 
love, and for the advancement of the blood, or upon any other good conſideration, to ſtand 
ſciſed of three acres of land to the uſe of himſelte for life, and after to the uſe of Th his 
eldeſt ſon in taile ; and for default of ſuch iſſue, to the uſe of his ſecond fon in taile, with 
divers like remainders over; with a gan that it ſhall'be lawfull for the covenantor at any 
time during his life to revoke any of the faid uſes, &c. this, proviſo being coupled with an 
uſe, is allowed to be good, and not repugnant to the former ſtates. But in caſe of a feoffment, 
or other conveyance, whereby the feoffee or grantee, &c. is in by the common law, ſuch a 
proviſo were merely repugnant and void. 

And firſt, in the caſe atoreſaid, if the eovenantor, who had an eſtate for life, doe revoke the 
uſes according to his power, he is ſciſed againe in fee ſimple without eatrie or claime, 

Secondly, he may revoke part at one time, and part at another. 

"Thirdly, If he make a feottment in fee, or levie a fine, &c. of any part, this doth extinguiſh 
his power but for that part; whereas in that caſe the whole condition is exrin&t. But it it be 
4. of the whole, all the power is extinguiſhed ; ſo as to ſome purpoſes it is of the nature 
ot a condition, and to other purpoſes in nature of a limitation. 

Fourthly, If hee that hath ſuch power of revocation hath no preſent intereſt in the land, 
nor by the ceuſor of the ſtate ſhall have nothing, then his feoftment or fine, &c. of the land is 
no extinguiſhment of his power, becauſe it is meere collaterall ro the land, 

Fiftly, By the ſame conveyance that the old uſes be revoked, may new be created or li- 
mited, where the former ceaſe i#/o #o by the revocution, without either entrie or elaime. 

Sixtly, That theſe revocations are favourably interpreted, becauſe many men's inheritances 
depend on the ſame. (1) And here I may apply the aboveſaid verſe: 


Ex paucis diftis intendere plarima paſſit. 


„— — 


CHAp. 6. Diſcents que tollent Entries. Sect. 38 5. 
DISCENTS que Disch Ns which 


follent entries toll entries are 
ſont en deux maners, in two manners, to 


ISCENTS. 
D This word commeth 


of the Latine word diſcen. 
dere, id eff, ex loco ſuperiore in 


ceſt aſcavoir, ou dif- 
cent eft en fee, cu 


en fee taile. Diſcents 


en fee que tollint 
entries * font, ſi- 
come bome f{eiſie 
de certaines terres 
ou tenements eft per 


un auter diſſeiſie, & 


wit, where the di- 
ſcent is in fee, or in fee 
taile. Diſcents in fee 
which toll entriss are, 


as if a man ſeiſed of 


certaine lands or tene- 
ments is by another 
diſſeiſed, and the diſ- 
ſciſor hath iſſue, and 


inferiorem mowere ; and in le- 
gall underſtanding it is taken 
when land, &c. after the 
death of the anceſtor is caſt by 
courſe of law upon the 
heire, which the-law calleth a 
diſcent, And this is the 
nobleſt and worthieſt meanes 
whereby lands are derived 
from one to another, becauſe 
it 13 wrought and veſted by 
the act of law, and right of 


blood, 


* /ont—eſl, L. and M. and Roh. 


(1) Some obſervations will be made in the notes to the chapter of Releaſes, on powers of revocation and othe r 
rlving their eſſect fiom the ſtatute of nſcs» * 1 , other powers de 


6 F 


* 52.3. Rep. Twyne's caſe.) 
10. 


*) 27. H. 8. cap. 


(Cro. Car. 472. Hob. 348.9.R 
107. 1. Rep. 173. 173.) W 


Lib. 1. fol. 113. 154. Digge's 
caſe, lib. 1. fol. n Ae 
caſe, lib. 10. fol. 143. Scrope's 
caſe, lib. 7. fol. 12. 13. Sir Frau- 
cis Englecficld's caſe. 

(2. Roll. Abr. 363. 4. Roll. Abr. 
$31.) 


Mirror, cap. 2. ſect. 6. Brafton, 
lib. g. tol. 370. and 434. 
Britton, fol. 11 55215. 

Vide Scct. 8. 

(Sid. 198. Aut. 13. b. Abt. 163.) 
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Lib. 3. 


(Ant. 7. b.) 


* Rrafton, lib. 4. fol. 162. & 209. 
Britton, fol. 115. Fleta, lib. 4. 

cp. 2. 

110 50. E. g. 21. 1. All. 1. 20. 
1. 3. Aſſ. 432. 9- All. 15. 29. 
Aſſ. 5. 54. 26. AM. 12. 21. Aff. 
28. 43. Alliſe 17. 

{ 5] Lamb. explicat. fol. 2 20. 70. 


41. H. 7. 13. 40. E. 3. 4. 


83. E. 3. gard. 162. 6. H. 4. 4. 
39. E. g. 36. 15. E. 4. 14. F. N. B. 
143. J 7. UI. 4. 12. 5.2. All. p. 
9. 21. E. 3. 2 8 


(8. Rep. 101.) 


Cap. 6. 


blood, unto the worthieſt and 
next of the blood and kin- 
dred of the auceſtor, and 
therefore it hath not in the 
common law altogether the 
fame ſiguification that it hath 
ier the civill law; for the ci- 
vilians call him, Hredem, gui 
ex reſtamento ſuccedit in uni- 
verſum jus of worn But by 
the common law he is only 
heire which -ſucceedeth by 
right of blood. And this 
agreeth well with the ety- 
mologie of the word (heire) 
to whom the lands diſcend, 
for heres dicitur ah harendo, 
quia qui hare oft haret, hoc eſt, 
proximus eff ſanguine illi cu 
eft heres. So as hee that is 
heres, ſunguinis eft b. eres, & 
herus hereditatis. 

Difeents que tollent 
entries ſent cn deux 


Manners. Here is an exact 
and perfect diviſion made by 
our author, and yet withall 
plaine and perſpicuous. 
Now, as a diſcent is the 
worthieſt meanes to come to 


Of Diſcents. 


le diſſeiſor ad iſſue et 
moruſt de tiel eſtate 


ſeiſte, ore les tene- 


ments difcendont al 
iſſue del difjeiſor per 
courſe de la ley, come 
beire a luy. Et pur 
ceo que 2 ley mitte 
les terres ou tene- 
ments ſur Iiffue fer 


force del diſcent, i. 
fint que Fifſue vient 


a les tenements per 
courſe de ley, et nemy 
per ſon fait demeſne, 
Fentrie le diſſeiſe eſt 
telle, & il et mis de 


fuer un brięſe d' entre 


{ur diſſeinn ervers 
le heire le diſſeiſor, 
de recoverer la ter- 
re *. 


Sect. 385. 


dieth of ſuch eſtate 
ſeiſed, now the lands 
difcend to the iflue of 
the diſſeiſor by courſe 
of law, as heire unto 
him. And becauſe the 
law caſt the lands or 
tenements upon the iſ- 
ſue by force of the di- 
ſcent, ſo as the iſſue 
commeth to the lands 
by courſe of law, and 
not by his owne act, 
the entrie of the diſ- 
ſeiſee is taken away, 
and he is put to ſue a 
writ of entrie ſur diſ- 


ein againſt the heire 


of the diſſeiſor, to re- 
cover the land. 


lands, &c. ſo hath the heire more privileges than any that by other order or meanes come 

to the lands, &c. as ſhall appear hereatter. 

Nora, In ancient time * it the difleifor had beene in long poſſeſſion, the difleiſee could 

not have entred upon him. [a] Likewiſe the difleitee could not have entred _ the feotfee 
u 


of the difleifor, it he had continued a yeare and a Gay in quiet poſſeſſion. 


t the law is 


changed in both theſe caſes, only the dying ſeiſed being an act in law, doth hold at this dax, 
and this ſeemeth to be verie ancient, for this was the law before the Conqueſt, [3] Porro 
autem quam maritus fine lite et controverſia ſedem incoluerit, eam conjux et proles fine controver- 
ſid poſſidento, ft qua in illum lis fuerit tliata viventem, eam haredes ad ſe (perinde atque is vious) 


accipi unto. 


And one of the reaſons of this ancient law may be, that the heire cannot ſuddenly by en- 


tendment of law know the true ſtate of his title, 


And for that many advantages follow the 


poſſeſſion and tenant, the law taketh away the entrie of him that would not enter upon 
the anceſtor, who is preſumed to know his title, and driveth him to his action againſt the 
heire that may be ignorant thercot. 


Et moruſt de til eſtate ſoijie. 


To a diſcent that taketh away an entrie, a dying 


ſeiſed is neceflarie, as here it appeareth ; but a man to other purpotes may have lands by dit- 
cent, though his anceſtor died not feifed, as hath beene ſaid before. 
Des terres ou tenements. That is, of ſuch tenements as be corporeall, and doe lye 


in liverie, and not of inheritances which lye in grant, as adrowſons, rents, commons in 
groſſe, and ſuch like, which bee inheritances incorporeall, and yer are included within 


this word (tenements). For diſcents of them doe not 
tion; and the reaſon of this diverſitie is, for that houſes 


4 


ut him that right hath to an ac- 
erve for the habitation of men, and 


lands to be manured for their ſuſtenance, and therefore the heire after a diſcent ſhall not be 
moleſted or diſlurbed in them by entrie. 


Eft per un auter diſſeiſie. 


of their feoffees, or donees, &c. 


The like law is of an abatement or intruſion, and 


Upon the words of Littleton a diverſitie may be collected, that if a recoverie be had by A. 


* Fe. added in L. and M. and Roh» 


againſ: 
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agaiaſt R. and before execution P. die ſeiſed. this diſcent ſhall not take away the entrie of the (6. Co. fi. b.) 

recoveror. But if after execution . had diſſeiſed the recoveror and died ſeiſed, this diſcent 33, E. 3: tir. 3. Entrie conge gr. 

ſhall take away the entrie of the recoveror within the expreſſe words of Littieton: and fo it 45, 2 quare Imp. 139. 27. b. 

is in caſe of a fine. | J. 93. 9. E. 6.49. 21. H. 6. 17. 
* k ' : R i . . 6. 12. E. 4. 10. 3. H. 

) A recovene is had againſt tenant for life, where the remainder is over in fee, tenant : x F. 4. 11. L H N 

for life dieth, ne in remainder entreth before execution, and dieth ſeiſed, the eutrie of the re- 5. 31. 

coveror i law full, becauſe he is privie in eſtate; otherwiſe it is if the diſcent had beene after (% 7-8 

execution. 

A. recavereth an advow ſon againſt R. in a writ of right, and hath judgement finall ; the 45. E. 3. quare Imp. 139. 

incumbent dieth ; R. by uſurpation preſents to the church, and his clarke is admitted and in- 

ſtituted; B. dieth: 4. is put out of poſſeſſion, and the heire of B. is not ſo bound by the judge. 

ment either in blood or eſtate but hat he ſhall preſent. (o) B. levies a fine to A. of an ad- (e) 3. E. e. quare Imp. 166. 

vowlonto him and his heires; after the church becomes void; B. preſeats by uſurpation, and (, Co. 48.) 

his clarke is admitted and inſtituted : this ſhall put 4. the conuſce out of poſſeſſion. And the 

reaſon of theſe two caſes is, for that at the common law, everie preſentation to a church did 

pat the rightfull patron out of poſſeſſion, and did put him to his writ of right, whether the 

preſentation were by title or without, and therefore albeit the uſurpation were in both the 

taid caſes before execution, yet it put the rightfull patron out of poſleilion. So note a diver- 

ſitie betweene a recoverie of land, and of an ad vowſon. 


L'entrie le diſſeiſee e/t tolle. Here is one of the privileges which the law giveth 
to the heire by diſcent of houſes and lands. i 4 
%) At the common law if the diſſeiſor, abator, or intrudor had died ſeiſed ſoone after the (#) L'eſtatnte de 32. H. 8. cap. 33. 
wrong done, the difleifee and his heirts had been barred of his and their entrie without any 8 1 4 2 420. 
time limited by law; but now by the ſtatute (2) made fince Littleton wrote, it is enacted, that e 
except ſuch difſeiſor hath been in the peaceable poſſeſſion of ſuch mannors, lands, &c. whereof 
he ſhall die ſeiſed by the ſpace of five yeares next after ſuch diſſeiſin, &c, without entrie or 33 
continuall claime, &c. that there ſuch dying ſeiſed, &c. ſhall not take away the entrie of ſuch Pl. Com. 47. in Wimbeſhe's caſe, 
perſon or perſons, &c. But after the five yeares the diſſeiſee muſt take ſuch continuall claime 
as our author hath taught us, the learning whereof is neceſſarie to be knowne. And it is 
ſaid that abators and intrudors are out of this ſtatute, becauſe the ftarute 1s penall, and ex- 
tends only to a difſciſor, and that was the moſt common miſchiefe. Et ad ca que frequentizs 
accidunt jura adaptantur. | 
The teoffee of a diſſeiſor is out of the ſaid ſtatute, and remaines as at the common law. (ut. Co. 46. Mo. 151.) N 
Put to a diſſeiſor, the ſtatute is taken favourably for advancement of the ancient right: for Mich. 4. & 5. Eliz-Dier at. acc. 
whether the diſſeiſin be without force, or with force, it is within the ſtatute, And albeit the 
ſtatute {peake of him that at the time of ſuch diſcent had title of entrie, &c, or his heires, 
yet the ſucceffors of bodies politique or corporate, ſo you hold yourſelfe to a diſſeiſin, are (Poſt. 246. a.) 
within the remedie of this ſtatute, for the ſtatute extendeth eleerely to the predeceſſor, being 
diſſeiſed; and conſequently without naming of his ſucceſſor extendeth to him, for he is the 
perſon that at the time of fuch diſcent had title of entrie. 
But if a man make a leaſe for life, and the leſſee for life is diſſeiſed, and the diſſeiſor die 
ſeiſed within five yecres, the leſſee for life may enter; but if he die before he doth enter, it is Vide Pl. Com. 47. ubi ſupra, 
faid that the entrie of him in the reverſion is not lawtfull, becauſe his entrie was not lawfull 
upon the difleiffor at the time of the diſcent, as the ſtatute ſpeaketh. But if leſſee for life 
had died firſt, and then the diſſeiſſor had died ſeiſed, he in the reverſion had beene within the 
remedie of the ſtatute, becauſe he had title of entrie at the time of the diſcent, as the ſta- 
tute ſpeaketh, and ſo within the expreſſe letter of the ſtatute, albeit the diſſciſin was not im- 
mediate to him, and the like is to be ſaid of a remainder, &c. 


Briefe dentrie ſur eilen, Breve de ingreſſu ſuper diſſeiſinam. Of r. N. B. g. 
this writ ſomewhat ſhall be ſaid in the next ſection. 
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og * j i If a difſeifor make a gift 
entries * ſont, ſicome entries are, as if a man e 


Home eft diſſeifie, et bee diſſeiſed, and the continueth in fee, and difſeiſe 
| the 


* font—eft, L. and M. and Roh. 


Lib. 3. 


H. 7. 24. 
Toll 240.) 


13. H. 4. 8. 9. 33. H. 6. 3. b. 
per Moyle. 34. H. 6. 11. a. per 
Curiam. Vide Sect. 393. 

(Ant. 206. b.) 


13. E. 3. Br. tit. Entric Cong. 227. 
(Poſt. 241. a. ect. 393. | 


(Sect. 408 F. N. B. 192. d.) 


19. H. 6. 56. 9. H. 3. 9. 


Bracton lib. 5. fol. 219. b. & 4 8. 
Brit. fol. 264. 265. Fleta, ib. 5. 
cap. 35- 5. E. 3. 216. 

(*) 22. E. 3. 1. b. 7. E. 3. 48. 
F. N. B. 193. 


24. H. 4. 40. 
(6. Co. g. b.) 


[4] Mariebr. cap. 29. 24. E. g. 
28. 
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the diſcontinuee, and dieth iſor d TT . 
ſeiſed, this diſcent ſhall not le d 7% 825 meſme difſeiſor giveth the 


take away the entrie of the Ja ferre @ un au- ſame land to another 


diſſeiſee, for the diſcent of the fer en le taile, et in taile, and the tenant 


fee ſimple is vaniſned and 


gone by the-remitter; and al- le tenant en le taile in taile hath iſſue and 


it the iſſue be in'by force of ad i ue et moruſt de dieth of ſuch eſtate 


the eſtate taile, yet the donee ,; f . . 4 
S tiel eftate ſciſie, et ſeiſed, and the iſſue en 


and of neceſſitie there muſt be / iſſue enter; en ceſt ter; in this caſe the en- 


1 . hath beans © cope Penter le diſſtiſee trie of the diſſeiſee is 

aid, which is a point wo . þ : 

of obſervation, and ünplyethi e, tolle, et il g mis taken away, and he is 

many things. de ſuer envers [ iſue put to ſue againſt the 
En ceſt caſe len- de le tenant en taile ifſue of the tenant in 

1 eff *. un briefe d' entte ſur taile a writ of Entrie 
f a ditleifor make a gift :: * 72 

in taile, and the donee hath diſſeiſin “. ur a *. 

ilue and dieth ſeiſed, now is the entrie of the difleiſee taken away; but if the ifſue die without 


iflue, ſo as the eſtate taile which diſcended is ſpent, the cntric of the diſſeiſee is revived, and 


he may enter upon him in the reverſion or remainder. 
So if there be grandfather, father and ſon, and the ſon diſſeiſeth one, and infeoffeth the 
randfather who dicth ſciſcd, and the land diſcendeth to the father, now is the entrie of the 
Gifleiſee taken away; but if the father dieth ſeiſed, and the land deſcendeth to the ſonne, 
now is the entrie of the Cifleiſce revived, and he may enter upon the ſon, who ſhall take no 


advantage of the diſcent, becauſe he did the wrong unto the diſſeiſee. But in the-caſe above- 


ſaid ſorne have ſaid, that where after ſuch diſcent to the father, he made a leaſe to the fon 
for terme of another man's lite upon whom the diſieiſee entred, that the ſon brought an 
aſſiſe and recovered ; and the reaſon that hath beene yeelded is, for that the ſon had not the 
tee ſimple which be gained by diſſeiſin, but is a purchaſer of the free-hold only from the 
father, and the diſcent remaine not purged. Contrarie it were, as it is there faid, it the 
ſon were heire to the diſcent. But-the booke cated there in Fitzherb. tit. title placit. b. doth 
not warrant that caſe, and I hold the law to be contrarie, viz. that the diſſeiſee in that caſe 
ſhall enter upon the diſſeiſor, aſwell as if the father had conveyed the whole fee ſimple to the 
ſon, for in that caſe alſo the diſcent to the father is not purged, If a difleifor make a leaſe 
to an infant for life, and he is diſſeiſed, and a diſcent caſt, the infant enters, the entrie of 
the diſſeiſee is lawfull upon him. More ſhall be ſaid of the like matter in this chapter here- 
aſter in his proper place, .S&. 303. 395. 

Briefe dentrie ſur diſſeiſin, Breve de ingreſſu ſuper diſſciſinam. 
This writ lieth only upon a diſſeilin made to the demandant or to ſome of his anceſtors, and 
of this writ there be toure kindes. The firit is a writ that lieth tor the diſſeiſee againſt the 
diſſeiſor upon a difſetfin done by himſelfe, and this is called a writ.ot entrie in the nature of an 
aſſile. The ſecond is a writ ot entre ſur difſci/in en le per, whereot Litileon here ſpeaketh, tor 
the heire by diſcent is in the per by his anceltor.: ſo it is if the difleifor make a feoffment 
m fee, a gift in taile, or a leaſe for life, for they are in the per by the difieitor. (% The third 
is a writ of enttie /ur difeifin en le per & cui; as where A being the feoffee of D. the difleitor 
maketh a feoXment over to B. there the diſleiſee ſhall have a writ of entrie / difſciſir of lands, 
&c. in which B. had no entrie but by A. to whom D. demiſed the ſame, who unjuitly and 
without judgement diſſeiſed the demandant., Theſe are called grade, degrees, which are to 
be obſerved, or elſe the writ is abatable ; for /icut natura non facit ſaitum, ita nec Tex. 

The fourth is a writ of entrie fur difſciſin in le pol, which lieth when after a diſſeiſin the 
land is removed from hand to hand beyond the degrees; and it is called in le paſt, becauſe the 
words of the writ be, po? diſſtiſſinam qunm D. injufle, c. fecit, Sc. The tormes of theſe writs 
vou ſhall read in the Regifer and F. N. B. and therefore it were needlefic to recite them here, 
do tben a degree is of two farts; either by act in law, whereof Liſleton here putteth an example 
of a diſcent, or by act of the partie, Dy lawfull conveyance, as is aforeſaid. But it is to be 
underſtood, that at the common law, if the lands were conveyed out of the degrees, the de- 
mandant was driven to his writ of right, in reſpect of ſuch long poſſeſſion in fo many men's 
hands, which the law doth ever reſpedt and favour. And therefore by the ſtatute (a) of 
M-rlebridge, the writ of entrie in le poſt is given: Previſum eft etiam quod ff alicnationes iliæ 
die pribus | de ingreſſu dari conſuevit, per tot gradus fiant, per quot breve illud in forma prias 
wfitata fieri non pit habeant conquerentes breve ad recuperandam ſeiſmnam ſuam ſiue mentione 
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graduum, ad cnj nſeunque manus per hujuſmodi alicnationes res illa devenerit, per breve originale, 
& per commune conſilium domint regis inde providendum, Sc. (1) 


Now 1t is neceflarie to be knowne, what doth make a degree. Firſt no eſtate gained b * 

k . Brafton, ub itton, | 
wrong doth make a degree, and therefore neither abatement, intruſion, or * te ſupra. Fleta, e 4 E. K 
eilin, doth make a degree, Neither doth everie change by lawfull title werke a degree, as it brev. 790. 21. H. 6. 8. 
a biſhop or an abbot, or the like, difleiſe one and die, where his ſucceflor is in by lawtull title; 


tor though the parſon be altered, yet the right remaines where it was, iz. in the church, and (2. Inſt. 155. Stat. Marl. 30. Pol. 
both of them ſeiſed in the ſame right, s. in the right of the church, and therefore in that poder log * 3 


239 


413. 

caſe Bratton [5] demands the queſtion, An faciunt gradum de abbate in abbatem ficut de harede LJ d lid. 4. fol. 321. 
in beredem ? [it videtur quod non magis quam in computatione deſcenſus, quia et f alternatur per- 
ſona, non propter hoc alternatur dignitas, fed ſemper manet. And herewith agreeth [e] Fleta. 
Alſo an eſtate made to the king doth make no degree, and therefore it a diſſeiſor by deed 
inrolled convey the land to the king, and the king by his charter granteth it over, the diſ- 
ſeiſce cannot have a writ of entrie in le per & cui, but in le poſt, for the king's charter is ſo 
hich a matter of record, as it maketh no degree. 

Alſo an eſtate of a tenant by the curteſie, or of the lord by eſcheat. or of an execution of an 
uſe, by the ſtatute of 27 H. 8. or * or recoverie, or of any others that come in 


in the Po/?, worke no degree, [d] 


ut a tenancie in dower by aſſignement of the heire doth 


worke a degree, becauſe the is in by her huſband ; but aſſignement of dower by a difleifor 
worketh no degree, but is in the Poſt, as hereafter ſhall be ſaid in his proper place. 

When the degrees are paſt, ſo as a writ of entrie in the Poſt doth lye, yet by event it may 44. E. 3-4-5. 39. E. 3. 25. 
be brought within the degrees againe ; as if the diſſeiſor infeoffe 4. who infeotfes B. who in- 5: II. 7. 6. 3. H. 6. 38. 
teoftes C. or if the diſſciſor die ſeiſed, and the land diſcend to A. and from him to C. now are 
the degrees paſt ; and yet it C. inteofte A. or B. now it is brought within the degrees againe. 

It the difleifor make a leafe for life, the remainder in fee, tenant for life dieth, he in the 50. E. 3. 87. 
remainder is ia the Per, becauſe he now claimeth immediately from the diſſeiſor, and both 
theſe eſtates make but one degree. (2) 


Note, there bee divers other writs o 


of Littleton here ſpeakes ; as a writ of entrie ad terminum qut preeteriit, in caſu proviſo, in con- 
fimil: ca/u, ad communem legem, ſine aſſenſu capituli, dum fuit infra ctatem, dum non fuit com- 
Fes mentis, cui in vita, ſur cui in wvitd, intruſion, ceſſavit, and the like; and that which hath (8. Rep. 86.) 
beene ſaid of one, may be applyed to all. 


T nota, que en 

trels diſcents que 
tollent entries, il co- 
vient que home mo- 
ruſt ſciſie en ſon de- 
meſne come de fee, 
cu en fon demeſne 
come de fee taile. Car 
un morent ſeifie pur 
terme de vie, ne pur 
terme d' auter vie, ne 
ungues tollent entre“. 


Sect. 387, 


ND note, that in 
ſuch diſcents 
which take away en- 
tries, it behoveth that 
a man die ſeiſed in his 
demeſne as of fee, or 
in his demeſne as of 
fee taile. For adying 
ſeiled for terme of 
life, or for terme of 
another man's life, 
doth never take away 


F a diſſciſor make a leaſe 

to a man and to his heires 
during the life of J. S. and 
the lefice dicth, living J. S. 
thus ſhall not take away 
the entric of the diſſciſce, 
becaule he that died ſeiſed 
had but a freehold only, and 
heires in that caſe were added 
to prevent the occupant, for 
the heite in that caſe ſhall not 
have his age, as it was adjud- 
ged in [4] Lamb's cafe (3). 

But it hee in the reverſion 
diſſeiſe his tenant for life, 
aud dieth ſeiſed, this diſcent 
ſhall take away the entrie of 
the tenant for life (4). 


5+ E. 3. 38. 3. E. 2. eutrie 66. 
11. H. 4. 83. 

[c] Fleta, lib. 5. cap. 34+ 3. H. 3. 
enttie 11. 22. E. 3. 7. 

F. N. B. 191. K. 

(Poſt. 318. 3.) 

5. E. 2. centric 66. 7. E. 3. 360. 


[4] 36. H. 6. dower go. 


f entrie beſides this writ of entrie ur dit, where- (F. N. B. 192. a.) 


Dier 8. El. 2. 253- 7-H. 4. 46. 
4-15. 

17. E. 3. 48. 11. H. 4. 42. 

(1. Rep. 140. b.) 


[4] Paſch. 16. Eliz, in communi 
banco. 

(Ant. 41. b.) 

3. E. g. tit. Entr. Cong. 

58. F. N. B. 145. m. 

9. H. 7. 25. a. 


an entry. 


So it is if there be tenant for life, the remainder in taile, the remainder in fee, and tenant 9+ H. 7- 28. 
in taile diſſeiſech the tenant for life and dicth {cilcd, this ſhall take away the entrie of the te- (208. 283-7 
nant for lite. 

But if the king's tenant for life be diſſeiſed, and the diſſeiſor die ſciſed, this diſcent ſhall (Poſt. 276. 3.) 
not take away the entrie of the leſſee for life, becauſe the diſſeiſor had but a bare ettate of (Plo. 348. 3) 
trecllold during the life of the leflee, and Litlewn ſaith, that a diſcent of an eſtate for terme 
of another man's lite ſhall not take away an entric (5). 


En fon demejne come de fee. It an infant bee difſciſed, and the diſſeiſor die 
: ſeiſed, 
* ©c. added L. and M. and Roh. 

(1) The different degrees of title which a perſon d:fpoſſefling another of his lands acquires in them inthe eye of the law (indepen- 
deutly of any anterior right), according to the length e and other circumſtances which intcrvene from the time ſuch diſpoſſeſſion 
is made, form different degrees of pretumption in tavour of the title of the diſpoſſeſſor; and in proportion as that preſumption enereaſes, 
his title is ſtrengthened 3 the modes by which the poſſeſlion may be recovered vary ; and more, or rather different proof is required 
from the perſon diſpoſſeſled, to eftablith his title to recover. Thus if A. is difſciſed by B. while the poſſeſſion continues in B. it is a 
mere naked poſſi ſion, unſupported by any right, and A. may reſtore his poſletſſion, and put a total end to the poſſeſſion of B. by an 
entry on the lande, without any previous action: if B. dies, the poſſefſivn deſcends on the heir by aft of law, In this cafe the heir 
con es to the land by a lawful title, and acquires in the cye of the law an apparent igt of p2jſeffion ; which is ſo far good againſtthe per- 
fon ditleiſed, that he has loft his right to recover the poſſeſſion by entry, and can only recover it by az a2 at law, The actions uſed 
in thee caſes are called Poſſeſſory Actions, and the original writs by which the proceedings upon them are inſtituted, are called Writs of 
Eatry. But if A. permits the poſſefſion to be with-held from him beyond a certain period of time without claiming it, or ſuffers judg- 
ment ina poſſeſlory ation to be given againſt him by default, or upon the merits ; or if, being tenant in tail, he makes a diſcontinuance 
inallthefecafes, B.'s ritle in the eye of the law is ſtrengthened, and A. can no longer recover by a pofſelfory action, and his only remedy 
then is by an action on the right. Theſe laſt actions are called Droiturel Actions, in contradiſtinction to Pofefory Aflions. They are 
the ultimate rctource of the perſon difſeifed ; ſo that if he fails to briug his writ of right within the time limited for the bringing 
of ſuch writs, he is remedileſs, and the title of the difpot{effor is complete. The original wnrs by which droiturel actions are 
inſtituted arc called Writs of Right. The dilatorineſs and niceties in theſe procefles, introduced the Writ of Afſize. The 
invention of this proceeding is attiibuted to Glanville, chief juttice tw Henry II. (Sec Mr. Reeves's IIiſtory of the Engliſh Law, 
Part I. ch. 3.) It was found fo convenient a remedy, that perſons, to avail themſelves of it, frequently ſuppoſed or admitted 
themſelves to be difleifed by acts which did not ig Erictneſs amount to a diſſeiſin. This diſlcitin, being ſuch only by the will of the 
party, is called a iii by eledtian, in oppoſition to an afual difſeiſin : it is only a diſſeitin as berween the diſſeiſor and the difleiſee, 
the diſiviſce fill continuing the freeholder as to all perſons but the dutſeifor. The old books, particularly the Reports of Aſſize, when 
they mention ditſeitins, generally relate to thoſe caſes where the owner admits himſelf difſeiſed (See 1. Burr. 111. and fee Bratt. lib. 4. 
cap. 3.). As the procefſes upon writs of eatry were ſuperſeded by the affize, ſo the aflize and all other real actions have been ſince 
tuperteded by the modern proceſs of ejectment. This was introduced as a mode of trying titles to lands in the reign of Henry VII. 
From the caſe and expedition with which the proceedings in it are conducted, it is now become the general remedy in theſe caſcs. 
Booth, who wrote about the end of the laſt centurv, mentions real actions as ther Worn out of uſe. Ir is rather fingular that this ſhould 
be the caſe, as many cafes mutt frequently have occurred in which a writ of ejeftment was nat a ſufficzent remedy, Within theſe few years 
paſt ſome attempts have been made to revive real actions: the moſt remarkable of theſe are the cafe of Titſen v. Clarke, reported in 
3. Will. 419. $41. and that of Carlos and Shuttlewood v. lord Dormer. The writ of ſummons in this laſt caſe is dated the 1ſt day 
of December, 1775. The ſununons to the four knights to proceed to the clettion of the grand aſſize, is dated the 22d day of May, 
1-80, To this ſummons the theriff made his return; and there the matter reſted, The laſt inſtance in which a real action was uſed, 
is the caſe of Sidney v. Perry. All theſe were actions on the right, That part of Sir William Blackſtone's Commentary which 
treats upon real actions, is not the leaſt valuable part of that excellent work. ' 

(2) Booth, in his Real Actions 171, makes the firſt degree to conſiſt in the original wrong; but fir Henry Finch 262, and Mr. Juſ- 
tice Blackftone, vol. 3. ch. 10. agree with fir Edward Coke. Abatement, diſloiſin, eſchcat, recoyery, election, ſucceſſion, dower, judg- 
ment, and a third, and every ſubſequent feoflment, are in the Poſt. Finch ibid. 

(3) See note 4, page 241. a. 

(a) But it will not take away the cutty of a ftranger ; for as te kim it is but the ute for life Hill, a fiditious noi true deſcendible 
eftat:. Lord Nott. MS, 

(5) This is by reatoa of the King's prerogative, that he __ be duleiſed. See Hob. 322. 
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Lib. 3. Cap. 6. Of Diſcents. Sect. 388, 389. 


Tempe E. 1. Reliefe 12. Dier 14. ſeiſed, and after the infant commeth to full age, and the heire of the diſſeiſor die before 


Eliz. 308. 40 E. 3. 9. b. he entreth, albeit he died not ſeiſed of an actuall ſeiſin (t), but of a ſeiſin in law, yet that dying 
(% 24. E. 3. 47. ſeiſed ſhall take away the entrie of the diſſeiſee. (“ And yet in pleading the ſecond heire 
(8. Rep. 99.) ſhall (as hath beene ſaid) make himſelfe heire to the diſſciſor, and that land fhall not be re- 


covered in value for the warrantie made of other lands by the firit heire; but though the 
firſt heire had but a ſeiſin in law, yet he is within the words of Littleton, for he was ieiied and 
died ſeiſed in his demeſne as of fee. 


Sect. 388. 
ND therefore if a dit. FT'B M. un diſcent ALSO, a diſcent of 


ſeifor make a leaſe a 
for yeares, and die ſeifed de reverſion, ou a reverſion, or 


of the reverſion, this diſcent de remainder, ne un- of a remainder, doth 
r e becgule nee ques tollent entrie *. not take away an en- 


died ſeifcd of the fee and int que en tiels ca- trie. So as in thoſe 
franktenement, Like law it ſeg que tollent en- caſes which take a- 
is if the land be extended x a f 

upon a ſtatute, judgement, or fries per force de di- way entries by force 


recognizance, and ſo it is n ſerfs, il covient que of diſcents, it be- 
caſe of a remainder, 


But if he had made a leaſe celuy que mor uſt ei- hoveth that hee di- 


1 for life, and die ſeiſed of the ſie ad fee et frank- eth ſeiſed of fee and 
| arr wh 1 - tenement al temps de freehold at the time 
„ the diſſeiſee, for that though ſon morant Þ, ou fee of his deceaſe, or of f 
„ - _ — —— W not faile et franktenement fee taile and free- y 
1 C ITANKTEnNc . f . 4 
„ | So it is of a tenant in al temps de fon mo- hold at the time of . 
3 Vide Sect. 302. 39 · taile, ous pw gant. and rant, ou auterment his death, or other- a 
| note, the law doth ever give „„, . . . 
4g great reſpe&t to the eltare of 7/7 diſcent ne tolle wiſe ſuch diſcent doth | 
*" trechold, though it be but for entre. not take away an en- 
f 5 terme of life. trie. 
i f If a diſſeiſor make a leaſe for terme of his cn life, and dieth, this diſcent ſhall not take 
0 4 away the entrie of the diſleiſce; for though the fee and franktenement diſcend to the heire of 


the diſleiſor, yet the difleifor died not ſeiſed of the fee and franktenement : and Littleton faith, 
that unleſſe he hath the fee and franktenement at the time of his deceaſe, ſuch diſcent thall 
not take away the entric. (3) 


Sect. 389. 


Y this it appear- TT E M, come eft dit LSO, as it is ſaid of 
IG HOO 1 de dliſcents que 3 which diſ- 


cent in the collateral 


line doth take away dſcehdlont al iſſue de cend to the iſſue of them 
an entrie, as well ee in ceux que moront ſeifies, which die ſeiſed, &c. the 
the hncall, 


Moront ſcifies, Sc. meſme la ley off fame law is where they 
Sc. Here (Sec) im. Leit ili ont aſcun Iſue, have no ifſue, but the 
plicth tee ümple, or mes les tenements di- lands diſcend to the bro- 
tec taile. ſeendont al frere, foer, ther, ſiſter, uncle, or 

uncle, ou auter cin de other coutin of him 


celuy que moruſt ſeifie tf. which dieth ſeiſed. 
Sect. 


Cc. added in L. M. and Roh. + on fee taile et franktenement al trmps de ſon morant, not in L. and M. nor Roh. 


2 &c. added L. and M. and Roh. 


(1) See 1. Rep. 140. temp. Edu. The cldiſt ſon before entry died without iſſue, the romngeſt avill pay two reliefs, for the death of lis 
Father and the death of his brother; for they both were tenants to the lord. S9 note, the drath of a enfin ſrifed of a ſ'ifin in lux, is a 
eiſcent to entitle the lord to relief—By Thorp and Willy, the grandfather leaſrd for life and died. The father mais a fragment of 
Black Acre with warranty, the fon Hall nat render in value the term of which the reverſion d.ſet u upon him, becauſe the father hu 
only a ſeſſiu in law. 24. E. 3. 47. I.. Nott. MS. x 

(2) The neceſſity that there ſhould be a tenant to do the feudal duties, and the notoriety of title which the diſſeiſor acquired by being 
permitted to continue during his life in the peaccable poſſeſſion of the fee, and to die ferſed of it, are the grounds upon which the law 
is induced to defend the poſleſſion of the heir of the difleifor from the entry of the difſeitee, and to leave the difleitee to his remedy by 
action. But when the ditleifor parts with the freehold, there is no vacancy in the pofſetiion ; and the poltetlion of the ditleiiur, and con- 
lequently the notoriety of it, is loſt, Thus the principles which apply to the diſcent of an eſtate in poſfeſſion, do not apply to the 
diſcent of an eſtate in remainder or reverſion expectant on an eſtate of trechold, But they apply when the particular citate 1s only for 
years ; a tenant tor vers being conſidered merely as the bailiff of the frecholder, and to held the pottetiion for him. i 

(3) But ſuppoſe the difſeitor in this caſe had conveyed the eſtate to the uſe of himſelf for life, remainder to the uſe of his firſt and 
other ſons in tail, with the immediate reverſion or remainder to himſelf in fee, and that he died without iſfue living at the time of his de 
ceaſe; it ſeems to be a queſtion, whether he is to be conſidered as ſeiſed in fee at the time of his deceate, fo as to emitle his wife to 
dower. See Cordall's caſe, Cro. El. 318. Hooker v. Hooker, Caf. temp. Hardw. 13. Duncomb. v. Duncomb, 3. Lev. 447. In the latter 
caſe, between the eſtate of the tenant for life, and the limitation to his firſt and other ſons, there was inter poſed an tate to truſtees during 
the life of the tenant for life, for preſerving the remainder to the ſons. This was held to be a veſted eſtate, and that it prevented the 
wife from dower; and lord Hardwicke in Hooker v. Hooker admitted this reatoning, The patlage in the text and the three 
caſes cited above were mentioned, aud great ſtreſs laid upon them, in the cafe between the heir at.d vext of kia of the late lord Thomond. 
In that calc, lord "Thomond being tenant for life, with remainder to his firſt and other tons in tail male, with the immediate reverſion ex- 
pectant thercupon to himſelf in fee, paid off a ſuin of 18,0001, charged upon the eſtate under the truſts of a term of years; and afterwards 
died inteſtate, and without iſſue, Now it is a rule in equity, that when a perſon, having a partial eſtate in land, is entitled toa tum of money 
charged upon it, his right to the money does not merge in the land, but he may kcep it as a ſubſiſting charge on the eſtate; and in 
ſome caſes, if he makes no particular diſpoſition of it in his life-time, it goes upon his deceaſe to his pertonal repreſentative. Upon this 
ground, it was contended that lord Egremont, upon whom the cſtate deſcended at lord Thomond's deccaic as his heir at law, took rhe 
eſtate charged with the 15,0001. for the benetit of the inteſtate's repreſentatives. To this it was anſwered, that thu! lord Thomond was 
at the time of his deceaſe, ſeiſed of an eſtate for life, with the inuncdiate reverſion in fee; vet as he had no children living at the —— 
of his deceaſe, and his heir at law immediately upon his deceaſe took the lands in fee ſuuple in poſleſſion by deſcent, he was to be con- 
ſidered as ſeiſed of an eſtate in fee ſimple in poſlefſion, and conſequently that the 18, o. was to be conſidered as merged in the inhe- 
ritance, But lord chancellor Bathurſt, before whom the caute was heard, vas of opinion, that lord Thomond was to be confli- 
dered as ſeiſed ouly for lite, and that of courſe his lordihip's perſonal repreſentatives were entitled to the 18,0001. 
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Lib. 3. 


JTEM, þ fot 

ſeignior et te— 
nant, et le tenant 
ſolt diſſeiſie, et le diſ- 
ſeiſor aliena a un au- 
ter en fee, et | altenee 
devie ſans heire, et 
le ſeignior enter come 
en ſon eſcheat: en 
ceſt caſe le diſſerſee 
part enter fur le 
ſeigntor, pur ceo que 
le ſeignior ne vient 
a la terre per diſ- 
cent, mes per Voy 


d"eſcheat. 


heire of the diſſeiſor dieth 


cheat. 


Of D iſcents. 


Sect. 390. 
LSO, if there bee 


lord and tenant, 
and the tenant be 
diſſeiſed, and the diſ- 
ſeiſor alien to another 
in fee, and the alie- 
nee die without iſſue, 
and the lord enter as 
in his eſcheat: in 
this caſe the diſſeiſee 
may enter upon the 
lord, becauſe the 
lord commeth not 
to the land by diſ- 
cent, but by way of 
eſcheat (1). 


Sect. 390, 391. 


LE dllſeiſee poit en- 

ter fur le ſeig- 
nr, Oc. 
alienee of the diſſeiſor dic ſei- 
ſed, and the lord by eſcheat 
commeth to the land by act 
in law, yet becauſe the land 
diſcendeth not to him, the en- 
trie of the diſſeiſee in reſpect 
of the eſcheat ſhall not be ta- 
ken away. For a dying ſeiſed, 
and a diſcent, and not a dying 
ſeiſed and an eſcheat, doth 
take away the entrie: for (as 
hath beene ſaid) the diſcent is 
the worthier title. But in that 
caſe, it the lord by eſcheat 
die ſeiſed, and the land diſ- 
ccnd to his heire, that diſcent 
ſhall take away the entric of 
the difleifee, So it is if the 
diſſeiſor die ſciſed, and the 


without heire, the diſſeiſee cannot enter upon the lord by eſ- 
So 8s there is a diverſitie as touching the diſcent, when after a diſcent caſt, the iſ- 


ſue in taile dieth without iſſue, and when after a diſcent call, the heire in tee ſimple dieth 
without heire; tor he in the reverſion, or remainder, upon a ſtate taile claimeth in above 
the tate taile, but the lord by eſcheat claimeth in under the heite in tee ſimple, 


JTEM, ſi home 

ſeiſie de certame 
terre en fee, ou en 
fee taite, fur condi- 
tian de render cer-— 
tame rent, ou fur au- 
ter condition, coment 


que tiel tenant ſeijre 


en fee, ou en fee taille, 


moruſl ſeiſio, uncore 


fi le conditton fot 
enfreint en lour dies, 
ou apres bur deceaſe, 
ceo ne tollera pas leu 
trie del feoffor, ou 
del donor, ou de lour 
hetres, pur ceo que 
le tenancie eft charge 


Sect. 391. 
ALSO, ifa manbe 


ſeiſed of certain 
land in fee, or in fee 
taile, upon condition 
torendercertain rent, 
or upon other condi- 
tion, albeit ſuch te- 
nant ſeiſed in fee, or 
in fee taile, dicth 
ſeiſed, yet if the con- 
dition bee broken in 
their lives, or after 
their deccaſe, this 
ſhall not take away 
the entrie of the fe- 
offor or donor, or of 
their heires, for that 
the tenancie is char- 


P ON theſe two ſec— 

tions is to bee obſerved 
a diverſitie betweene a right, 
tor the which the law giveth 
a remedie by action, and a 
title, tor the which the law 
giveth no remedie by action, 
but by entrie only (2). For 
example, the feoftee upou 
condition in this caſe hath 
a right to the land, and there- 
tore his entrie may be taken 
away, becauſe hee may recover 


his right by action; but the 


teoffor or donor that hath 
but a condition, his title of 
entrie cannot be taken away 
by any diſcent, becauſe he 
hath no remedie by action to 
recover the land, and there- 
tore it a diſcent ſhould take 


away his entrie, it ſhould barre 


him for ever. And the law 
15 all one whether the diſcent 
were before the condition bro- 
Ken, or attcr, 
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For albeit the (F. N. B. 144 3.) 


37 H. 6. 1. 9. II. 5. 24. b. 
(Poſt. 364. %.) OY 
(Ant, 238. b.) 


33. AM. 11. 24. 21. H. 6. 17, 


33- Afl. 11. 24. 
(Ant. 205.) 


(1) When the lord comes to the land by eſcheat, the law only caſts the freehold upon him for want of a tenant. The diſſciſce, 


notwithſtanding the diſſeitin, continues the rightful tenant; and as, by his entr 
was only good while a tenant was wanting, muſt neceſſarily be at an end. 


y, he fills the poſſeſſion, the lord's title, which 


(2) Though by the diſſeiſin a tortious poſſeſſion is acquired, it is ſo in the preſent caſe, only as between the diſſciſor and the 


dilleiſee, and does not affect the eſtate of the feoffor on condition; the condition being ſo inteparably annexed and inherent to the 
land, as to bind it, in whoſe hands ſocver it comes. See Ow, 141. 
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Lib. 3. Cap. 6. Of Diſcents. SeQt. 392, 393. 


Brook tit. Mortmaine 6, Alſo hee that hath a title to fre 4 PIT, > 
47. E. 3. 11. 21. E. 3. 17 enter upon a mortmaine, ſhall ove fe condition, et ge with the condi- 


not be barred by a diſcent, be- Leſtate del tenant tion, and the ſtate of 


r eft conditionall, en the tenant is condi- 
40. AN, 13 caſe where a woman hath a ti- ſuecongque mains que tionall, inwhoſe hands 


tle to enter 22 1 * le tenoncie vient, Sc. ſocver that the te- 
prælocuti, no diſcent ſhall rake 8 . 3 
away her entrie, becauſe thee ” Nancie Conumeth, 6c, 
hath but a title, and no teme— 

dic by action. (1) 


Sect. 392. 


a _ a JTEM, / til te- ALSO, if ſuch te- 
in fee, a his laſt u 'S. 3 2 
writing deviſcth the ſame to nant fur condition nant upon Condt- 
ae or gh ay, _ x09 1 Soit diſſeifie, et le diſ= tion be diſſeiſed, and 
w 2 QGeccale the trechold IN 2 i; . I» . . . 

law is cait upon the deviſe, J*7#r devie ent ſeifie, the diſſciſor die ther- 
2 o_ 3 any entrie ef la terre deſeendrjt of ſeiſed, and the land 
made by the deviſee, entreth ANY oe 5) 1 "I 2 
and dieth feiled, this diſcen: 4 Heire le diſſefſor, are diſcend to the heite 
ſhall not take away the entrie le entrie le tenant fur of the diſſeiſor, now 


of the deviſce; for if the diſ- 1 the entrie f 
cent, which is an act in law, condition, N. 7 uiſt of the te 


ſhould take away his entrie, diſſeifie, eft tell. Mes nant upon condition, 
the law ſhould barre him of 2zcore ſi le condition Who was dilleiled, is 


%/öͤ‚—ꝙꝰ takenaway, Yetit the 
0 


[n] Paſch. 32. Fliz., in Commu- ir is of him that entreth for gue poit le feaffor ou Condition be broken, 
hi Banco. 5. R. 2. Scir, Fac. 3. £OPſent to a raviſhment; ande Je donor que ferent the feoffor or the do- 
41. E. 3. 14. per Finchden. it was reſolved in the caſe © ; EST bi 

Martin Frotie of London, [] ate fur condition, nor w ich made the 
Paſche 32. El in Com. Banco; gy four bein, enter, eilate upon condition, 


0] Paſch. 1. Jac, Regis in Com- and accordingly was the opi- k . . 


mon pleas, [o] Paſch. 1. Fac. enter, cauſa gud Jupra. 
Reg. To this may bee added : : 

as a like caſe, the king's patentee before he enter, &c. Another reaſon wheretore a difcent 
ſhall not take away the entric of him that hath a title to enter by force of a condition, &c. is, 
for that the condition remaines in the ſame eflence that it was in at the time ot the creation of 
it, and caunot be diveſted or put out of poſſeſſion, as lands and tencments may (3), 


Sect. 393. 


DEVIE feifie, &c. ITEM, ji un diſſei- ALSO, if a diſſeiſor 
p _ in fee tuple or in for devie ſeiſie, Se. die leiſed, &c. 
ce tay le. et fon heire enter, and his heire enter, 


Ef fon heire enter 
Se - 3 2 Se. lequel endowa &c.whoendoweth the 


fee ſimple. la feme le diſſetfor wiſe of the diſſeiſor 

De la 3. part de de la tierce fart of the third part of the 
lis tenements,&c. id eſt, de les tenements, Ec. land, &c. in this caſe 
in ſeveraltie, en ceſt cas quant à as to this part which 
3 hos ta. Ceft tterce part que is aſſigned to the wife 
ken away by the diſcent, is g/ afſigne a la feme in dower, preſently 
revived by the endowment, n Jer, mainte- after the wife entreth, 


albeit the tenant in dower | 
ſhall have it but for her life. nant apres ceo gue and hath the poſſeſ- 


And the cauſe is, for that al- %% feme enter, et ad le ſion of the ſame third 
though the heire entred, yet 


2 
Ce. added in L. and M. but not in Roh. 


' (1) The aſſertion, that a woman in this cafe has no remedy by action, may, perhaps, be diſputed, as the writ canſt malri- 
monii prlocuti extends to all the degrees, Sce the writ in the Regiſter. Booth's Real Actions 197. and Fitz, Nat. Er. 205. 

(2) Acc. the caſe of Matthelon v. Trott, Owen 141. 1. Leo. 209. But the reaton given in the Commentary, that the deviſce, in 
this caſe, has no remedy by action, is not well founded, if what Sir Edward Coke obferves in page 114 a. be true, that the deviſce 
may either enter, or have his writ ex grav/ querela., Upon this head, the judges Anderton and Walmeſlcv ſcem to differ on the 
cate above cited. Whatever mav be the cafe with reſpe& to a deſcent, a fine levied by the heir at law, is a bar to a devitee after tive 
years non- claim. Hulm v. Heylock, Cro. Car. 200. It is alſo a bar to a title of entry for a condition broken, or a riglit or title of entry 
upon any other account. Mayor of London v. Alsford, Cro. Car. 3578. 1. Jones 482. See Mr, Cruite's Eflay on Fines, 146. 147. 

(3) Hamſworth v. Pretty, Cro. Eliz. 919. Thomas deviſed to Richard, his eldett fon, in fuc, upon condition that he ſhouid pay 
to his other children the ſums appointed to them according to the intent of his will; and on retutal, that his younger ſons and 
daughters ſhould have it to them and their heirs, Thomas refuſed payment, and died; and William, his ton, entered, and the vounver 
ſons and daughters entered upon him: it was contended, that the deſcent upon William took away the entry of the voung er ſons and 
daughters; but the court held the contrary. For it was not as a deſcent by a ftraager atter a devite, betore the ente of che deviſce, 
which, perhaps, might take away their entry, becauſe it was not then an immediate devils ; but it Was g, a deviic pur a limmation, 
or upon a condition broken, which uo deſcent mould take away or prejudice 


Lib. 3. 


polſegion de meſme 
la tierce part, le diſ- 
ſeiſce port layalment 
enter ſur la poſſeſ- 
fron le feme en meſme 
la tierce part. It la 
cauſe ejt, pur ces que 
quant la feme ad ſon 
dawwer, el ſerra ad- 
judge eins imme- 
diate per fon baron, et 
nemy per [heirez et 
i//int quant alefrank- 
tenement de meſme la 
trerce part, te dife 
cent eft defeate x. Et 
i int pores veir, que 
devant le endowment 
le difjeiſee ne poit en- 
ter en aſcun part, &c. 
et apres le dowment il 
port enter + ſur la 
Jeme, Ce. mes uncore 
il ne poit enter ſur les 
auters deux parts que 
Pheire le diſſeifſor ad 
per le diſcent 4. 


Of Diſcents. 


part, the diſſeiſee may 
lawfully enter upon 
the poſſeſſion of the 
wife into the ſame 
third part. And the 
reaſon is, for that 
when the wife hath 
her dower, ſheſhall be 
adjudged in immedi- 
ately by her hutband, 
& notby theheire (1); 
and ſo as to the free- 
hold of the fame third 
part, the diſcent is de- 
feated. And ſo you 
may ſee, that before 
the endowment the 
diſſeiſee could not 
enter into any part, 
&c. and after the en- 
dowment he may en- 
ter upon the wife, &c. 
but yet hee cannot en- 
ter upon the other two 
parts which the heire 
of the diſſeiſor hath 
by the diſcent (2). 


Seck. 393. 


when the wife is endowed 
ſhe ſhall not be in by the heire, 
[a] but immediately by her 
huſband being ,the difleiſor, 
who is in for her life by a ti- 
tle paramount the dying ſei- 
ſed and diſcent, and therefore 
in judgement of law, the diſ- 
cent as to the frechold, and 
the poſſethon which the heire 
had 1s taken away by the en- 
dowment ; for that the law 
adjudgeth no meane ſeĩſin be- 
tweene the huſband and the 
wite. 

It there bee lord, meſne 
and tenant, the meſne doth 
grant to the tenant to ac- 
quite him againſt the lord 
and his heires, the lord dies, 
his wife hath the ſeigniorie 
aligned to her for her dower, 
and diſtraines the tenant ; 
albeit the grant was to acquite 
him ag:amit the lord and his 
heires only, yet becauſe thee 
continued the eſtate of her 
huſband, and the reverſion re- 
mained in the heire, this 
graut of acquitall did extend 
to the wite, which is a notable 
Cale. 

It after the dying ſeiſed ot 
the difleifor, the difleiſce a- 
bate, againſt whom the wite 
of the difleifor recover by 
conteſſion in a writ ot dower, 
in that caſe, though the diſ- 
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(4]8. E. 2. Entrie 75. 19. E. #, 
Dower 171. 5. E. 2. Entiic 66, 
24-E. 3- 38. 40. 38. AT. Pl, 26, 


43- F. 3. 32. 45. E. 3. 9. b. 
11. H 4.11. 5. II. 5.3. 10. E. 3. 
*7. 28. 36. H. 6. Dower go. 


31. E. 1. Meſne 33. 
(F. N. B. 126.) 


cent bee avoided as Littleton 
here ſaith, yet the difſeiſee ſhall not enter upon the tenant in dower, becauſe the recoverie 
was againſt himſelfe; but it he had athgned dower to her ix pats, ſome ſay hee thould enter 
upon her (3). 

A man makes a gift in taile reſerving twentie ſlullings rent, and dies, the donee takes 10. F. 3. 26. 
wife, and dieth without ifſue, the heire of the donor entreth and endoweth the wite, thee (7: Kep. 9. .] 
is ſo in of the eſtate of her huſband, that aibcit the eſtate taile be = and the rent reſerved 
thereupon determined, yet after the be endowed, the ſhall be attendant to the heire in reſpect 
of the taid rent. And ſo it is of lord and tenant, the wite that is endowed ſhall be attendant 
for the due ſervices ; but if any ſervices be encroached, albcit that encroachment thall binde 
the heire, yet the wife ſhall be contributorie but for the ſervices ot right due (3). 

Tint pores veir, que devant le dowment le diſſerſee ne poit enter, et apres 


Penacwment il port enter, Sc. The like hath beene ſaid before in this chapter, Se&, 
386. where the cntric of the diſſciſee may be taken away tur a tune, and by matter ex poſt fatto 
revived aguine. 2 d 
Nota, albeit the diſſeiſor atter a diſcent taketh to him but an eſtate for life, yet when the 4 r 23. E. 3. 48. 
diſſeiſce doth enter upon him, he ſhall thereby deveſt the reverſion, for the eſtate of freehold (ol. * * Dyer 31. b.) 
is that whereupon a pcie doth lye, and therefore the entrie of the diſleiſce is as available {1 Roll. Abr. 68. Ant. 50 b.) 
in law, as it he had recovered it in a recipe. And fo it is it a diſſeiſor make a leafe for life, 
and grant the reverſion to the king, the entrie of the difleiſee upon the tenant for lite ſhall 
deveſt the revertion out of the king in the ſame manner as it the diſſeiſce had recovered 
the lands againſt the tenant for lite in a recipe. 


Sect, 
Sc. added in L. and MI. and Roh. + ſur la feme, not in L. and M. nor Roh. + Sc. added in I., and M. and Roli. 


(1) The dowrefs holds of the heir; but by the inſtitution of the law, ſhe is in of the eſtate of her huſband ; fo that after the 
heir's atfignment, the holds by an iufeudation from the inuncdiate death of her huſband. Hence it is that dower defeats deſcent, 
becauſe the lands cannot be faid to deſcend as demeſue which are in tenure; and the atfignment of dower being in the nature 
of infeudation, and taking place immediately from the death of the huſband, there are only two-thirds which deſcended as de- 
meſne. Gilb. on Dower 398. —8ce ant. 31. b. Sf: 

(2) The doftrine contained in this ſection ſeems to apply to the caſes. of a recovery ſuffered by the heir, either before or after 
the alignment of dower. | f * | 

(3) So nate, tau the difſeifer, bring an abator, did an a? to which he was compriluble, yet it is not as good as if he had been 
alually compelled. Sypra, 35. Lord Nott. MS. ? | 

(4) Sir Edward Coke, in this palſage, and in a former part of his Commentary, puts ſeveral cafes on the continuance of the 
wite's dower after the fee charged with it is determined. Perhaps the follow ing dittinctions and obſervations u 'll atliſt in clear- 
ine up the complex and abſtruſe points of learning in which this queſtion is involved, I. In thoſe cafes v here the fee 1s evicted 
by title paramount, the dower and courtely neceflarily ccaſe upon the eviction. Such is the cafe put by Littleton in the ſection before 
us, II. When the done enters for breach of condition; as his entry abſolutely defeats the eflate of the tenant on condition, fo it 
5 dateuts his wife's right of don et, and the huſband's right of courteſy, and all other charges brought upon the eſtate, cither by the do- 
nos own act, or by act of law, See Note 2, fo. 202. b. III. If a perfon ſeifed in fee tail, or any other determiuable fee, conveys 
In fee, the wife's right of dower, and the huſband's courteſy, can only be commenſurate with the eſtate of the grantor, and muſt ne 
cedlurile ceaſe whenever that eſtate ceaſes. Sec 10 Rep. 9. b. 93. a. IV. As to «ſtates in fee ſimple conditional at the common 
| Luv, and ſtates tail under the ſtatute de d9nis tlie wite was entitled to her dower, and the huſband to his courtely, out of them, after 
tue failure of the ifſues in tail. But it mus be obſerved, that though it now is difficult to avoid conſidering eſtates in fee imple 
conditional ia any other licht than as cftatcs originally granted to the donee, and to the heirs general, or to ſome particular heirs of 
lis body; and the eſtate of the donor, as that of a revertioner ex pectant on the failure of theſe heirs; yet this reſtriction to parti- 
: cular heirs, and excluton of others, is underſtood to be produced, not by any limitation of perſons introduced into the grant, but by a 
5 condition ſuppoſed to be annexed to it, thut if there were no ſuch heirs, or being ſuch, if they afterwards failed, and the donee did not 
4 alien the eſtate, it thould be lawful for the donor and his heirs to enter, — This entry, therefore, was not an entry 
upon the natural rrpration of a previous eftate, but for a condition broken; in which cafe, as in all others where eutry 
is wade for breach of a condition, the right of the wife to her dower, and the huſband to his courteſy, if the general rule were adher- 
ed! to, would be deferred, But for reatons now rather to be gueſſed than demonſtrated, this caſe was made an exception from the 
genre! rale. So with retpeRt to the right of the wife of renant in tail to her dower, and the huſband to his couttely, after the failure 
er tie ifluces in tat; the ature de donis introduced no new eſtate, but only preferved eſtates limited as conditional fees to the 
dues inheritable under them, by preventing the tenants of ſuch conditional fees from alienating or diſpoſing of them; and as 
the! preterved the eſtates, fo they preſerved the incidents belonging to them, and, among others, the right of the wife to her 
doser, aud the huſband to his courteſy. V. If a perſon makes a gift in tail, reſerving rem; after failure of the iſſues in tail, the 
rent will not be continued, either for the dower of the wife, or the courteſy of the huſband, Plv. Com. 155. VI. As to limited fees ;— 
by which, in this place, arc to be underſtood thoſe fees which N not becauſe the eſtate of the grantor 15 e 


Lib. 3: Cap. 6. Of Diſcents. Sect. 394, 3953. 


Sect. 394. | 


N ceft caſe jes poy FTEM, ji un fems NL. SO, if a woman 
E 2 2 le poſ- [ foit ſeifre de ter- be ſeiſed of land 
ſeſſion Liſſue, Sc. re en fee, dont jeo in fee, whereof I have 


Videg. H. 7.24. and 37. H. 6 . For here was but a diſ- gys droit et title den- right and title to enter, 
cent of a reverſion at the 


time of the dying ſeiſed, for Tre, i la feme prent if the woman take 
the eſtate of the tenant by the Haron, et ont iſſue en- huſband and have iſ- 


See before the chapter of Ho- courteſie had commencement . be : 
— a by the having of iffue, and is ler eln, Cf puis la ſue betweene them, 


conſummate by the death of feme devie ſoiſie, et a- and after the wife die 


te mit wap the feet frank pres Ie baron droic, beit and after the 
ene * 


(3-Rep. 24-2.) ceaſe of the wife deſcend to e i ue enter, Sc. en hutband die, and the 
the heire, and albeit the te: coff caſe jeo pey enter iſſue enter, &c. in this 
nant by the courtche dicth at- . ES | 
3 and that the frank- ur le poſſeſſion 1 ue , caſe I may enter upon 
tenement is caſt upon the Pur ceo que [iſſue ne the poſſeſſion of the 


heire, ſo as now he hath the dient @ les tenements iſſue, for that the iſſue 
fee and franktenement by diſ- 


cent, yet becauſe the heire immediate per diſcent comes not to the lands 


came not ro the fee and frank- apres la mort 2 mere, immediately by dil- 
tenement at once, immediately 


after the deceaſe of the wife, Sc. T ens per le mort cent after the death of 
ſuch a mediate datcent {lr 11 del pier. (1) tlie mother, &c. but by 


not take away the entrie of \ ; 1 N 
the difleiſce. On theother ſide, Contrarium tene the death of the father, 


an immediate diſcent may take tur P. 9. Hen. 7. per Contrarium tenetur 
away. an cnerie for a time, fout le court, & M. P. 9. H. 7. per tout le 


and mediately may be avoid- 

cd by 8 poſt facto, as 37. H. 6. court, & M. 37 11. 6. 
hath beene ſaid. But if a dying ſeiſed taketh not away the entrie of him that right hath at the 
time of the diſcent, it ſhall not by any matter e po? ſudlo take away his entrie, 

If a diſſeiſor die without heire, his wite privement enſeint with an Hue, and after the iſſue 
is borne, who entreth into the land, he hath the land by diſcent, and yet thereby the carrie 
of the difleiſee ſhall not be taken away, becauſe, as Zitrleton here ſaith, the iſſut cometh not 
to the lands immediately by difcent, atter the deceaſe of the father. : 

And ſo it is if a difſeifor make a gift in taile, the remainder in fee, and the donee dieth 
without iflue, leaving his wife privement enſeint with a ſonne, and he in the remainder enters, 
and after the ſonne is borne, who cntreth into the land, this diſcent ſhall not take away the 
entrie of the ditleiſee, cauſa qua ſupra. 


Contrarium tenetur, Sc. This is an addition, and therefore to be paſſed over, 
And at this day, this caſe of Littleton is holden for cleere law. 


Sect. 395. 
ITEM, % un difeifor enfeeffa ALSO, if a diſſeiſor enſcoffe his 


en pier en fee, et le pier mo- father in fee, and the father 

ruſt de trel eftate ſeiſie, per que les die ſeiſed of ſuch eſtate, by which 

tenements diſcendont a le diſſeiſor, the land deſcend to the diſſeiſor, 

Þ come fits et heire, &c.enceſt caſe le as ſonne and heire, &c. in this caſe 

difſeiſee bien poit enter ſur le diſ- the diſſeiſee may well enter upon 

ferifor, nient obſtant le diſcent, the diſſeiſor, notwithitanding the 

| ditcent, 

for not in I., and M. and Roh. + cins fer le mort del pier, and the note that follows, not in Ly and NI. nor Koh. 
t et added in L. and M. 


(1) Conformably to this it was held by lord Holt in the caſe of Carter v. Taſh, 1. Salk. 241. that a diſcent which tolls entry ovghr 
to be an immediate diſcent; and therefore if a feme diſſeiſoreſs take huſband, and hath iſfue and dies, and after the huſband dies, the 


diſcent of the iffue does not take away entry, becauſe the interpoſit ion of tenant by the courtely docs impede it, and thut coverture to avoid. 


a diſcent ought to be continual from the time of the difleifin to the diſcent; for if a teme be fole at the time of the difteiſin, or of the 
diſcent, or any time intermediate, her entry is nor preferved, becaute the had an opportunity to enter and prevent the diicent : as if a 
feme covert is a diſleiſee, and after her huſband dies the ties a ſecond huſband, and then the difcent happens, this diſcent ſhall take 
away the entry of the feme : and upon this laſt point the plaintiff in that caſe was nonſuited. 


* 
— — 


as thoſe which are claſſed under the third diſtinttion) but thoſe which being created by a perfon ſeiſed in fee ſimple, are by the 
original grant by which they are created, only to continue till a certain event; as a grant to A. and his heirs, renants of the nwinor 
of Dale, or to A. and his heirs, while there ſhall be heirs of the body of B. :—or thoſe fees which are originally deviſed or li- 
mited in words importire a fee ſunple or fee tail abſolute and unconditional, but which, by ſubſequent words, are made de- 
terminable upon ſome particular event (ſee Note 1. 203.) : =-as to fees of this deſcription, it ſhould ſeem by the cafe cited in the 
Note to F. N. B. 149. G. and the cafes of Flavell v. Ventrice, Roll. Abr. 676. and Sammes v. Payne, 1. Leo. 167. 1. Aud. 184. 8. Rep. 33. 
Gould. 81, that where the fee, in its original creation, is only to continue to a certain period, the wife is to hold her dower, and the 
huſband his courteſy, after the expiration of the period to which the fee charged with the dower or courteſy is to continue; but that 
here the fee is originally deviſed in words importing a fee ſimple, or fee tail abſolute aud unconditional, but by ſubſequent words is 
made determinable upon ſome particular event ; there, if that particular event happens, the wife's tower and the huthand*s courrcſy ceaſe 
with the eſtate to which it is annexed, Such appears to be the diſtinction eſtabliſhed by the foregoing caſes, But a ditfcreat 
doctrine as to caſes of the latter deſcription, ſcems to have been laid down in the caſe of Buckworth v. 'Thirkell, determined in 
laſt Trinity term in the court of King's bench. There Joſeph Sutton the teſtator deviſed his eftares to truſtees upon truſt 
to pay the rents and protits of them for the maintenance and education of Mary Barrs, till the arrived at twenty-one, 
or was married: “ And from and after the füd Mary Barrs ſhould have attained her age of twenty-one years, or ſhould. 
be married, he gave and deviſed all the faid lands and premiſes to the ſaid Mary Barrs, her heirs and atligns for ever; 

but in cafe the ſaid Mary Barrs ſhould happen to die before ſhe arrived at the age of twenty-one years, and without hav- 
ing iſſue of her body lawfully begotten; then, from and after the deceaſe of the ſaid Mary Barrs without iffue, as afore- 
faid, he gave and deviſed all his faid eftates unto his grandfon Walter for life,“ with ſeveral remainders over. Mary Barrs 
married Solomon Hantard, and had ifſue a fon, who died in her life; and afterwards Mary Barrs died under twenty-one. In this 
caſe, the court were unanimouſly of opinion, that on the deccaſe of Mary Barts, her huſband became intitled by the courtefy to the 
eſtates for his life, and that, ſubject thereto, the devitees over became entitled to them by way of executory deviſe. | 
By a manultcript report of this caſe, the ground upon which the. court appears to have. formed theix opinion on it, 
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pur, .ceo,que quant al diſſeiſin, le 
diſſeifſor jerra adjudge ems forſ- 
que come diſſeiſor, nient obſtant 
le diſcent, * quia particeps cri- the diſcent, quia particeps crimi- (A 238. b) 


Of Diſcents. Sect. 396. 


diſcent, for that as to the diſſeiſin, 
the difſeiſor ſhall bea adjudged in 
but as a diſſeiſor, notwithſtanding 


242 


minis. nis. (1) 


Of this ſufficient hath beene ſaid before in this chapter, Sect. 386. And regularly it is true, 18. F. 4. 23. 8. 11. E. 4. 4. 
that albeit a diſcent be caſt, and the entrie of the diſſeiſee taken away, yet if the diſſeiſur 18 K. 4- 25. 3. 33-H.6. 5. b. 


commeth to the land againe, either by diſcent or purchaſe, of any eſtate or trechold, which is 84. - - 1 * T Jo 
implyed in the (&c.) the difſciſce may enter upon him, or have his affiſe agamit him, as if no 5 l.. * 5 & Fay 99. E. 4 
diſcent or meane conveyance had beene, quia particeps crimiuis. 25. 26. 
(Polt. Sect. 40g.) 
Sect. 396. 

JTEM, fi home ſei- ALSO, if a man ſeiſed FN ceſt caſe le 

fre de certaine terre of certaine land in Fits eigne, &c. 
en foe ad iſſue deux fee have iſſue two ſons, poitentrer ſur Þiſſue 
fits, et moruſt ſciſie, et and die ſeiſed, and the del fits puiſne, &c. 
le puiſne fits entra per younger ſonne enter by And the feaſon hereof is, (Plow: 306. a.) 


abatement en la terre, 
quel ad iſſue, et de ceo 
moruſt ſeifie, et tes te- 
nements diſcendont al 
iſſue, et L iſſue entra en 
la terre: en ceſt caſe le 
fits eigne, ou fon heire, 

oit enter per la ley fur 
Fiſſue del fits puiſne, 
nient contriſteunt le 
lliſcent, pur ces que 
quant le fits puijne 
abatiſt en la terre apres 
le mort fon pier devant 
aſcun entrie per le fits 


eigne Þ fait, la liy inten- 


dra que il entra en 


claymant come heyre a 
ſon pier. Et pur ces que 
[ergne fits clayma per 
meſme le tit its ceſta- 
ſeavorr, come heyre a 
fon pier, il et ſes heires 
potent enter fur [iſſue 
de puzſze 4 fits, nient 
objtant le diſcent, &c. 
pur ceo que ts clay- 


Sc. added: guta particeps wriminis,gpot in I.. and NI. 


abatement into the land, 
and hath iſſue, and dieth 
ſciſed thereof, and the 
land deſcend to his iſ- 
ſue, and the iflue enters 
into the land : in this 
caſe the eldeſt ſonne, or 
his heire, may enter by 
the law upon the iſſue 
of the younger ſon, not- 
withſtanding the diſ- 
cent, becauſe that when 
the younger ſon abated 
into the land after the 
death of his father be- 
fore any entrie made by 
the eldeit ſonne, the law 
intend that hee entred 
claiming as heire to his 
father. And for that the 
eldeſt ſonne claimes by 
the ſame title, that is to 
ſay, as heire to his fa- 
ther, hee and his heires 
may enter upon the iſ- 
ſue of the younger ſon, 
notwithſtanding the diſ- 


+ it not in L. and M. 


tor that the law intendeth 
the youngelt ſonne entred 
claiming the land as 
heire to his father, and 
becauſe the eldeſt ſonne 
claimeth alſo by the fame 
title, %. as heire to his 
father, therefore hee and 
his heires may enter upon 
the ſecond ſonne and his 
heires, in reſpect of the 
privitic of the bloud be- 
tweene them, and of the 
ſame claime by one title, 
albcit the youngeſt ſon 
gained a fee 7 by his 
entrie: for Littl:ton here 
calleth it an abatement, 
which proveth the gain- 
ing of a fee ſimple. 
Anditis to be obſerved, 
that A mortis anteceſſo- 
ris non tenet inter conj unc- 
tas perſonas ficut fratres & 
forores, Ec. for theſe are 
privie in bloud, butit lyeth 
againit ſtrangers, and then 
damages are to be recove- 
red againſt a ſtranger, but 
not againſt his brother. 
Lands were given to 
the huſband and wife, and 
to the heircs of their 
two bodies, they had ifſue 
a daughter, the wite died, 
the huſband had iſſue by 
another wife foure ſons 
and died, the eldeſt ſonne 
abatcd 


Brack. lib. 4. fol. 261. 289. 283. 
Biniton, fol. 185. 181. Flea, 
lib. 5. cap. 1. 2, Kc. 20. FE. 3. 
Darr. prefent 13. 12. II. 3. 
Mord. pl. ultun. 1%. K. 1. 
Mord. 47. 29. Ail. 11. 

F. N. B. 196. b. 

(8. Rep. 42.) 

(Poult. 271. 4.) 


Paſch. . E. z. Cam Rege 


Kanc. in Iuctaut. 


+ fits—frere, L. and M. and Roh, 


(1) For when the difſeifor enfeoffs the father, it is preſumed to be done in order afterwards to come in by diſcent, and the act of 
lun thall nat vive Cinttion to the wrong of the party; nor thall any man by his own wrong, however cunningly contrived, give to hin- 


Klf a meh, ten hen the heir by the diſcent gains a pus pofſe/ionis, he is ſuppoſed innocent of the wrong of his anceſtor, but here he 
15 pattucr of his guilt. Sec Gilb. Ten. 27. 28. | 


— 


is, an avalogy thev ſuppoſed it to bear to the caſe of eſtates in fee ſimple conditional, and eſtates tail; in both of which dower and cour- 
ty continue after failure of the ifſues ; and in both of which the wife's being fſciſed of a fee, to which the iflue might by poſſibility in- 
keorit, entitles the huſband to courteſy, Some obſervations have been offered above to ſhew that the continuution of dower and courteiy 
in the caſes of eſtates in fee ſimple couditional, was an exception to 2 general rule (dower and courteſy, in all other cafes of conditions, 
bring defeated by the entry for the condition broken); and that the ſame reaſoning may be applied to the continuation of dowerand cour- 
toſo ont of un eſtate tail, after the failure of iſſue. It may therefore ſeem ſingular that the court, on this occaſion, ſhuuld prefer reaſoring by 
wan of analogy from the ovlv admitted crception to the general rule, to reaſoning by analogy fromthe genera! rule itſelf :—it is the more 
(no ular. as the venero] cate of eftates on condition approached nearer to the caſe then under conhderation of the court, than the parri- 
Culur cafe of fates in fee ſunple conditional, or eftates tail; for the diſtinguiſhing feature of the deviſe which gave rife to the cate be- 
tore the court (us of all deviſes of that deſcription) is, that after the whole fee is firſt deviſed, it is made defeaſible by a ſubſequcut 
cliunſe. Now neither an eſtate in fee ſimple conditional, nor an eſtate tail, has any ſuch deſcaſible quality or incident annexed to it; 
but this quality to;ms the very eſſence of all other eſtates upon condition. —With reſpect to the application of the maxim, that v hee 
the ue way by polthility inherit, the huſhand ſhall have his courteſy (and fo vice werſd of dower) ; in every place in the books 
here that is mentioned, it is to introduce an enquiry whether the wife, being inthe actual ſeiſin of an cltate, was in fact ſeiſed of an eſtate, 
the e of which was ſach, that the ifſue of the huſhand might inherit it, but never with a view to ſhew thar the greartiry of the eſtate 
was iuch, that it might endure ſo long as to be inheritable by the iſſue. On the contrary, when the wife's eſtate is evicted by title pa- 
ramount, or by an eutry for the breach of a condition, in both caſes the iſſue might have inherited; bur the huſhand would be entitled 
to his courteſy in neither, after the eviction or entry. Another difference between the caſe of an eſtate in fee ſunple made defeaſible 
by a ſubſe quent executory limitation or deviſe, and thut of an eſtate in fee ſimple conditional, or an eſtate tail, is, that an eſtate in fee 
ſunple, made defenſible by an executory limitation or deviſe, cannot, by any means whatever, be diſcharged by the firſt raker, or de- 
vitce, from the operation of the ſubſequent limitation or devife ; but an eflate in fee ſimple conditional may immediately after the birth 
of a child, and an eftate tail immediately after marriage, be deſtroyed, and a fee-fumple abſolute acquired, by the huſband and wife 
joining in « hne or common recovery,—The caſe is the ſame with refpe to the wife's right of dower.--- Beſides, the quality we are 
ſpraking of is nor ſufficient of itſelf to entitle the kraſband to courteſy, or the wife to dower; it is only one of many incidents which 
the tate ought to have to give that title. | 


Lib. 3. 


8. F. 2. A. 380. 


40. E. 3. 24. b. 19, Aff. 24 


vid. Brooke tit. Entrie 27. 


(Roll. Abr. 628. 629.) 


* ftz==frere, L. and M. and Roh, 
ſ| &c. added in L. and M. and Roh, 


Cap. 6. 


abated and died ſeiſed, 
this diſcent did take a- 
way the entric of the 
daughters, becauſe they 
claimed not by one title, 
And in ancient bookes 
the eldeſt ſonne is called 
heres propinquus, and 
the younger Pane heres 
remotus, And albeit the 
eldeſt ſonne hath flue and 
dieth, and that after his 
deccaſe the youngeſt ſon 
or his heire entreth, and 
many diſcents be caſt in 
hisline, yet may the heires 
of the eldeſt ſonne enter 
in reſpect of the privitie 
of the bloud, and of the 
ſame claime by one title; 
but if the youngeſt ſonne 
make a feoffment in tee, 
and the feoffce die ſeiſed, 
that diſcent ſhall take a- 
way the entrie of the el- 
dell in reſpect that the pri- 
vitie of the bloud faileth. 
And admit that the youn- 
geſt ſonne be of the halfe 
bloud to his brother, yet 
he is of the whole bloud 
to his father; and there- 
fore if he entreth by a- 
bute ment, and dieth ſeiſed, 
it ſhall not barre his elder 
brother of his entrie, But 
if the eldeſt ſonne entreth, 
and gaineth an actuall 
poſſeſſion and ſeiſin, then 
the entrie of the youngeſt 
is a difleiftin. And then a 
dying ſciſed ſhall take a- 
way the entrie of the el- 
deit, for poſſeſſio terra 
muſt be vacua when the 
youngett ſonne enters by 
abatement, as Littleton 
ſaith, becauſe he hath 
more colour in that caſe 
to claime, as heire to his 
father, who laſt was actu- 
ally ſeiſed. Therefore if 
utter the deceaſe of the 
father, an eſtranger doth 
firſt enter and abate, upon 
whom the youngeſt ſonne 
entreth and difleife him 
and dic ſciſed, this diſ- 
cent ſhall binde the eldeſt, 
for he entred by diſſeiſin, 
and not by abatement. 
If a man bee ſeiſed of 
lands of the nature of 


Of Diſcents. 


mont per un meſme 
title. Et en meſine le 
maner il ſerra, ſi fue- 
ront pluſors diſcents 
de un iſſue a un au- 


ter iſſue del puiſne 


fits. 


Sect. 397. 


cent, &c. becauſe the. 
claime by the ſame title. 
And in the fame manne; 
it ſhall be, it there wer- 
more diſcents from on- 
iſſue to another iflue ot 
the younger ſonne (1). 


Sect. 397. 


ES en til 
caſe, ft le pier 


uit ſeifie de certame 


terresen fee, et ad iſſue 
deux fits, et devie, et 
Peigne *fits enter, et eſt 


ſeiſiv, &c. et puis le puij- 


ne jrereluy diſſoiſiſt, per 
quel diſſeiſin il eſt ſeiſie 
en fee, et ad iſſue, et de 
biel eftate moruſt ſciſio, 
donques[eignefrerene 
port enter, mes eft mis 
a ſon brife dentre 
ſur diſſeiſin, &c. + 4 
recoverer la terre. Et 
la cauſe eſt, pur ceo que 
le puijne frere vient a 
les tenements fer tor 


tious diſſeiſiu fait a 


ſon eigue frere, et per 


cel tort la ley ne pot 
entender que i claime 
come heire a ſon pier, 
nent pluis que u ne- 


trange perſon que uſt 


difſeijie Peigne frere 4 
quen' avot aſcun title, 
Sc. Etiffint poyes vei- 
er la drver/itie, lou le 
puiſne frere enter a= 
pres le mort te pier 
devant aſcun entrie 


fait per Peigne ſrere en 


tiel cas, || et ou Feigne 
frere 


+ &c. not in L. and MI. nor Roh. 


UT in this caſt, if the 
father were ſeiſed 

of certaine lands in fee, 
and hath iſſue two ſons. 
and die, and the eldeft 
ſonne enter, and isſeiled, 
&c. and after the yonger 
brother diſſeiſeth him, 
by which diſſeiſin he is 
ſeiſed in fee, and hath 


iſſue, and of this eſtate. 


dieth ſeiſed, then the el- 
der brother cannot en- 
ter, but is put to his 
writ of entrie ſur di- 


ſferſin, Sc. to recover the 


land. And the cauſe is, 
for that the youngeſt 
brother commeth to 
the lands by wrongfull 
diſſeiſin done to his el- 
der brother, and for this 
wrong the law cannot 
intend that he claimeth 
as heire to his father, no 
more than if a ſtranger 
had ditlciled the elder 
brother which had no 
title, &c. And fo you 
may ſee the diverſitie, 
where the younger bro- 
ther entreth atter the 
death of the father be- 
fore any entrie made by 
the elder brother in this 


rere not in L. and M. nor Roh. 


(1) When a younger brother enters in this caſe, he does not enter to get a poſſeſſion diftinQt from that of the elder brother 
but to preſerve the poſſeſſion in the family, that nobody clic abates. Gilb, Ten. 35. 7 
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Lib. 3. 


FJrere enter apres la 
mort ſon f ier, et puis 
eft difſerfie per le puiſne 
rere, lou le puijne 


rere puis moruſt ſeiſie 
* 


Of Diſcents. 


caſe, and where the el- 
der brother enters after 
the death of his father, 
and after is diſſeĩſed by 
the younger brother, 
where the younger af- 


SeQ. 398. 


burgh Engliſh, and hath 
iſſue two ſonnes and die, 
and the eldeſt ſonne before 
any entrie made by the 
youngeſt, entreth into the 
and by abatement, and 
dieth ſeiſed, this ſhall not 
take away the entrie of 
the youngeſt brother. Et 


ter dicth ſeiſed. 


within the reaſon and rule of our author. 


fic de fimilibus. And theſe 
and the like cafes are all 
And where our author ſpeaketh only of an 


abatement, ſo it is not an intruſion ; for if the father make a leaſe for life, and hath iſſue 
two ſonncs and dieth, and the tenant for lite dieth, and the W 1 ſonne intrude, and die 


ſciſed, this diſcent ſhull not take away the entrie of the eldeſt. 


ut if the father had made 


a leaſe for yearcs, it had beene otherwiſe, for that the poſſeſſion of the leſſee for yeares 


miketh an actuall freehoid in the eldeſt ſonne. 


And it is to be obſerved, that the reaſon of 


7. H ten in this catc (for that both the brethren hold by one title) holdeth alſo in many 


other caſes. 


If two coperceners make partition to preſent by turne, and one of them uſurpe in 
the turne of the other, this uſurpation ſhall not put the other out of poſleſſion, becauſe they 


Claime by one title, 


If two coperceners be, and they ſeverally preſent to the ordinarie, yet the church is not 
litigious, becauſe they claime all by one title (1). | 

If upon a writ of diem claufit extremum, the youngeſt ſonne be found heire, the eldeſt ſon 
hal no remedy by the common law, becauſe they claimed by one title; but otherwiſe it is, 
if they claime by (ercrall titles, as it appearcth in our bookes (2). But this is now holpen by 


a ſtatute * mace fince Lititeron wrote. 


If two parſons be in debate for tithes, which amount to above the fourth part, and one 
mam is patron of both churches, no ixdicavit doth lye, tor that both incumbents claime by 


one Ht the ſame patron. 


Et fic de fimilibus. 


And where Lizzleron faith, ſeiſed of lands in fee, the fame law it is if a man bee ſeiſed of 
lands in taile, and hath iffue two ſonnes Mut, mutandis. 


Et eſt ſciſie, Sc. 


That is to ſay, actually ſciſed, either by entrie, as Lizeleton 


here putteth it, or by poſſeſſion of the leſſee for yeares, or the like, 


N'avait ofcun title, &c. 


That is to ſay, any pretence or ſemblance of title, as 


the younger brother here hath; and in many other cafes, there 1s a great diverſitie holden 
z our bookes [o] where one hath a colour or pretence of right, and when he hath none at 
all, whereof you may read pleutitully in our bookcs. 


Sect. 398. 


FN meſme le maner eft, ſi 

home jeifie de certaine terre 
en fee ad iſue deux files et devie, 
eigne file entra en la terre clay- 
mant tout la terre a luy, et ent 
Solement prijl les profits, et ad if- 
Jue et moruf! ſeifie, per que ſon 
iſſue enter, quel iſſue ad iſſue et de- 
vie ſeiſie, et le ſecond iſſue enter, 
& ſic ultra, wncore le puiſne file 
ou ſon ifſue, quant a le moitie 
foit enter ſur quecunque iſſue 


de Peigne file, rient objtant ticl 


Sc. added in L. and M. and Roh, 


IN the fame manner it is, if a man 

ſciſed of certaine land in fee, 
hath iſſue two daughters anddieth, 
the eldeſt daughter entreth into 
the land claiming all to her, and 
thereof onely taketh the profits, 
and hath iſſue and dieth ſeiſed, by 
which her iſſue enter, which iſſue 
hath iſſue and dieth ſeiſed, and the 
ſecond iſſue enter, & fic ultra, yet 
the younger daughter or her iſſue 
as to the moitic may enter upon 
any iſſue whatſoever of the elder 


diſcent, 


(1) Acc. Dig. p. 1. c. 3.—Sce 9th Ann. c. 18. ! . 
(32) Ar the.common law, if the youngeſt fon were found heir, the eldeſt might have an office; the doubt was, whether it ſhould 


br tried which of em was heir by immediate interplcader, or at the full age 
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(1. Roll. Abr. 629. Ant. 15. a.) 


22. E. 4- 4+ 
(F. N. B. 34. Ant. 186. b.) 


Doctor & Stud. cap. go. ſol. 11 
12. E. 4. 18. 


* 2. E. 6. cap. 8, 
2. II. 7. 12. a. 
Sce the Scttion next following, 


(Poſt. 245. a.) 


ſo] 2. E. a. baſtardie 19. 2. 
E. 3» 24- 22. Al. 85. 39. E. 3. 26. 
17. E. 3. 59. 11. E g. Al. 88, 
21. H. 6. 14. 11. E. 3. age g. 
Vide Sc dd. 400. & cap. Getran, 


+ Cc. added L. and M. and Roh. 


of him that was firſt found heir: but the 2d and 


24 Id. 6. ch. 8. hath remedicd it, and given an interpleader inunediately, on traverſing the ſirſt office, whica cannpt be, unlcis 


the party who uaverſcd had an office found for hun{elt. 


7. Co. 44. a. b. Kenn's caſz, 
61 


Cap. 6. Of Diſcents, 


diſcent, pur ceo que ils claimont daughter notwithſtanding ſuch 
fer un meſme title, &c. Mes en ticl diſcent, for that they claime by 
caſe fi ambideux ſoers avoyant one ſame title, &c. But in ſuch 
enter apres la mort lour pier, caſe where both tiſters have entred 
et ent fueront ſeiſies, et puis after the death of their father, and 
[ cigne ſoer uſt diſſeifie la puiſne were thereof ſeiſed, and after the 
foer de ceo que a luy affiert, et eldeſt ſiſter had difſetfed the young- 
ent fuit ſeiſie en fee, et ad iſſur, er of her part, and was thereof 
et de ticl ęſtate moriſt ſciſie, ſciſed in fee, and hath iſſue, and of 
per que les tenements diſcendont ſuch eſtate dieth ſeiſed, whereby 
al iſſue del eigne ſoer, donque le the lands deſcend to the iſſue of 
puiſne ſoer ne ſes heires ne poi the elder ſiſter, then the younger 
ent enter, Ec. causa qua ſupra, ſiſter nor her heirs cannot emer, 
&c. &c. canſu qua ſupra, c. 


Lib. 3. 


Sect. 399. 


(ilob. 120. Poſt. 373. b. Ant. 198.) Laimont tout lu terre. Here it appearcth, that when the one coparcener doth 
21. All. 19, 21. C. 3. 7+ 27. 32. 


ſpecially enter, claiming the whole land, and taking the whole profits, that the gaines 
26. Aff. 2. 27. All. 68. 36. Aſl. 7277 ö 1 1 ve ” ay1 veiled t ta] 

i 4 . J. 5% 4 7 0 the one moitic, 2%. of her ſiſter by abatement, and vet her dying ſcited fall not take 
16. 3 4. 5 away the entrie of her ſiſter; whereas when one coparcener enters generally, and taketh the 


(Mo. 60.) profits, this ſhall be accounted in law the entne of them both, and nv divefting of the 
See more of this in the chapter 


of Warrantie, Sect. 510. 28. All. 
o. Vide Sett. 510. 
4. Leo. 52. Ant. 174. 3.) 


Pl. Com 57. 39. E. 3. 


Le darrcine calc. 


Lib. 8. fol. 101. 102. Sir Rich, 
Lechtord's caſe. 


(2. Roll. Abr. 584. 586. Doctor 
& Stud. 68. 69. 


Clonvil. lib. 7. cap. 2. Brac. 
lib. 5. cap. 19. Brit. cap. 70. 


Vide Sch. 289. 


moitic of her liſter (1). 


It one copircener enter claiming the whole, and make a tecottment in fee, and take buche 


an cſtate to her and her heres, and hath iflve and die ſeiſed, this difcent tha! 


il take away the 


entrie of the other ſiſter, l ecauſe by the teoftinent the privitie of the coparccnaric was der 


ſtroyed. 


Claimont per un meſme title, Ec. 


next precedent Section, 


Ne potent enter, &c. 


SE:j;e en fee. For 


this holds not in caſe of an 
eſtate taile, 
Multer, feu filins 
ulieratus. Mulicr 
hath three ſignifications. Firft, 
Sus nomine mulieris coutine- 
tur qualibet forming, Se- 
condly, Proprie ſub nemine 
mulitiis, continetur i1g0 
Thirdly, Appellatione mulic- 
ris, in legibus Anglia, contines 
tur uxor. Et fic filius natus wel 
filia nata ex ju ftd uxore, appel- 
latur in legibus Anglie filius 
mulieratus, jeu filia mulicrata, 
a ſonne uler, or a daughter 
multer. Sicut baftardus (2) dici- 
tur a Gracowverbo Baſſaris, i.e. 
meretrix, ſeu concubina, quia 
procreatur ex meretrice ſeu 


Sect. 399. 


ITEM. { home ef 

ſeiſie de certaine 
terre en fee, et ad 
ſue deux fits, et 
Peigne fits oft ba- 
flard, et le puiſne frere 
eft mulier, et le pier 
devie, et le baſtard 
enter enclaimant come 
herre a ſon pier, et o- 
cupia la terre tout ſa 
vie, ſans aſcun entre 
fait ſur luy per le mu- 
lier, et le baſtard ad 
rſſue, et moruſt ſciſie 
de tiel eftate en fee, 


Or this ſufticient hath bcene ſaid in the 


Of this there hath beene alſo ſpoken in the ſame Section. 


L SO, if a man be 
{cited of certain 
lands in fee, and hath 
iſſue two ſonnee, and 
the elder is a baſtard, 
and the younger mu - 
lier, and the father die, 
and the baſtard en- 
treth claiming as heire 
to his father, and 
occupieth the land 
all his life, without 
any entrie made upon 
him by the ruler, 
and the baſtard hath 
iflue, and dieth ſeiſed 


et 


(1) Hob. 120. Smale v. Dales. The contrary is held, that one coparcener cannot be difſeifed withont ad nal oufter, and claim Hall 
not alter the poſſe/ſion. Lord Nott. MS. 


(2) Sir Henry Spelman verb Baſtard rejeas this derivation, and holds it to be ure Saxon word Baſtart, viz. impure natus, ut 


apud nos, Upſtart dicitur homo novus. Lord Nott. MS. 


In Germany, and with us, (who derive many of our cuſtoms and po- 


litical opinions from the Germans) baſtardy was always a circumſtance of ignominy. But in Spain, Italv, and France, baſtards 


were in many reſpects on an equal footing with legitimate children, 


During the firſt and ſecond races of the kings of France no dif- 


e 


ference appears to have been made between their legitimate and illegitimate offspring. The ſame ſcems to have been the caſe of the 
offspring of all the tovercign princes and higher ranks of nobility in France. Their acknowledying a natural child to be their child 

was conſidered as tantamount to any formal act of legitimation. But the natural children of all other perions were conſidered a 
villeins. After the acceflion of the Capetian line, the condition of baſtards was altered for the worte in many reſpects. Thoſe of 
royal parentage were excluded from the throne, and were no longer held to be of blood roval. They were only permitted to bear 
the arms of France, with a bar. A hmilar change took place with regard to the baſtards of the princes and nobility, By an or- 
dinance of the vear 1600, it was declared, that the children of nobility ſhould not be conſidered even as gentlemen, unleſs thev ob- 
rained letters of nobility, On the other hand, the baſtards whole parents were of a lower order, inftcad of being conſidered vile 
leins, as before, began about the commencement of the 16th century to be conſidered us free men, and except as to the right of reccive 
ing and tranſmitting ſuccetlion, they are now, in France, on an equal footing with their fellou- ſubjects. See Ovunreos du Chancelirr 


1 t. 7. P- 881. Diſertation dans laquelle on diſcute les princifes du droit Remain tt du droit Frangois par raport aux 
. | 


1 
ö 
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Lib. 3. 


et la terre diſcen- 
diſt a fon iſſue, et 
ſon iſſue enter, Sc. 
en ceſt caſe le mu- 
lier eft ſans remedie, 
car il ne poit enter, 
ne aver aſcun action 
pur recoverer la 
terre, pur ceo que 
eft un antient ley en 


Of Diſcents. 


of ſuch eſtate in fee, 
and the land deſcend 
to his iflue, and his iſſue 
entreth, &c. in this 
caſe the mulier is 
without remedie, for 
he may not enter, nor 
have any action to re- 
cover the land, becauſe 
there is an antient law 
in this caſe uſed, &c, 


Sect. 399 


concubind. In Engliſh, hee is 
called baſe borne, and there- 
upon ſome ſay, that a ba{- 
tard is as much to ſay, as one 
that is a baſe naturall, for 
aerd fignificth nature, I 
read in Fleta, [y] that there 


; 2.44 


[% Filet. lib. 1. cap. 3. Vide 


bee three kindes of baſtards, Sect. 380. 


viz. manſer, nothus, & ſdurius, 
which are deſcribed in two old 
verſes: 


Manſcribus ſcortum, notho 


machus dedit ortum. 


Ut ſeges e ſpicd, fic ſpurius 


x 
3 
£ 


tiel caſe uſe, Sc“. eft ab amicd. (1) 


Put we terine them all by the name of baſtards, that be borne out of lawfull marriage. By 
the common law, [r] it the huſband be within the foure ſeas, that is, within the urifdic- 
tion of the king of England, if the wite hath ifſue, no proofe is to be admitted to prove the 
childe a baſtard, (for in that caſe filiatio non poteſt A unleſſe the huſband hath an ap- 
parent impoſtibilitie of procreation ; as if the huſband be but eight yeates old, or under the 
age of procreation, ſuch iſſue is baſtard, albeit he be borne within mariage. (2) [/] But if 


the ige be borne within a moneth or a day after mariage, betweene parties of full lawfull 
age, the childe is legitimate. (3) 


Diſc endiſt a fon iſſue. For if the baſtard dieth ſeiſed without iſſue, and the lord 
by eſcheat entreth, this dying ſciſed ſhall not barre the mulier, becauſe there is no diſcent. 
It the baſtard enter, and the malier dieth, his wife privement enſeint with a ſonne, the 
baitard hath ifſue and dieth ſeiſed, the ſonne is borne, his right is bound for ever. But 
if the baſtard dieth ſeiſed, his wife enſeint with a ſonne, the ner enter, the ſonne is borne, 
the iſſue of the baſtard is barred ; for Litileton putteth his caſe, that there muſt not only be 
a dying ſeiſed, but alſo a diſcent to his iſſue. | 


Et fon iſſue enter, &c. And ſo it is to be underfiood, albeit the mulier, after the 
deceaſe of the baſtard, doth enter before the heire of the baitard ; for the diſcent bindeth, 
and not the entric of the heire. : 


Le mutlier eſt ſans remedie. Hereby it appeareth that this diſcent differeth from 
other diſcents, for this diſcent barreth the right of the mrlier, whereas other diſcents doc 
take away the entrie only of him that right hath, and leaveth him to his action, but here by 
the dying ſeited of the battard, his iffue is become lawfull heire. [a] It is holden, that if 
the ier bee within age at the time of the dying ſeiſed, that ncvertheleſſe hee (hall bee 
barred, becauſe the iſſue of the baſtard is in judgement of law become lawtull heire, and the 
law doth preferre legitimation, before the privilege of infancie. 

And the reafon ot this cafe is, for that Iglu non eft aliquem poſt mortem facere baſtardum, 

wi toto tempore wite ſuc pro legitimo habebatur. And ſo it ſeemeth to be, that if a man hath 
ilue a foune being baſtard eigne, and a daughter, and the daughter is married, the father 
dicth, the ſonne entreth and dieth ſeiſed, this thall barre the feme covert. And the diſcent 
in this caſe of ſervices, rents, revertions, expectant upon eſtates taile, or for lite, where- 
upon rents are reſerved, &c. ſhall binde the right of the wuler, but a diſcent of theſe ſhall 
not drive them, that right have, to an action. 

So if the buſtard dieth ſeiſed, and his ifſue endoweth the wife of the baſtard, yet is not 
the entrie of the mulls lawtull upon the tenant in dower, tor his right was barred by the 
cGiccnt. a 

If the baſtard eigne entreth into the land, and hath iſſue, and entreth into religion, this 
diſcent ſhall barre thc right of the walter, 


Ad 1ſſue de: x fits. If a man hath ifſue ſuch a baſtard as is aforeſaid, and dieth, 
and the baſt.ud entteth and dieth ſeiſed, and the land deicendeth to his iflue, the collaterall 
heire of the tather is bound as well as where there be two ſfunnes. 

And where our author ſpeaketh of ſonnes, fo it is if 4 man hith iflue two daughters, 
the eldeſt being a baitard, and they enter and oceupie peaceably as heires; now the law in 
favour ot legitumati on thall not adjudge the whole poffethon in the zwlier, (who then had 
the only right) but in both, ſo as it the bad hath flue aud diech, her ifſuc ſliall inherit. 

[5] Aud 


*.&c. not in L. and MI. nor Roh. 


(1) Filius naturaliz I vulyo barbarorum opponitur legitimo. Sed revera opponitur blio adoptixo, 
Deutum filium ſuum naturalem. Cal. Lex. verb. nat. filius. 


(1. Roll. Abr. 336. 357. 358. 
239. Cro. Jac. 541. Codb. 281. 
Palm. 9. 4 Init. 36.) 


[7] BraQ.. lib. 4. fol. 278. 279. 
7. H. 4. 9. 43. E. g. 10. 41-E. 3. 7. 
41. E. 3. 10. 29. All, 54. 

98. Al. 14. 1. H. 6. 7. 

19. H. 6 17. 39. E. 3. 13. 
/] 18. E. 4. 28. 

(1. Salk. 120.) 


(Poſt. 265. 273 1. Roll. Abr. 
624. 8. Rep. 101. b. Ant. 15. & 
7. Rep. 42.) 


Lib. 8. 101. 102. Sir Rich. 
Lechtord's calc. 


J 5. E. 2. Diſcent. Br. 49. 

$i. All. 18. 22. 33- E.3- 
Verdict. 48. 36. oil. 2. Fl. Com. 
Stowel's caic. 10. E. 3. 2. 


13. K. 1. tit. Baſtardie 28. 
(Polt. 246. a. 5. Rep. 98.) 


11. E. 2. Baſtardie 26. 


Sir Rich. Lechſord's caſe, ubi 
ſurre, 

(Aut. 241.) 

20. H. 2 Baſlardic 29. 

{Polt. 248.) 


Hil. 18. E. 3. cor. Reg. Rot. 144- 
Ebor. 15. E. 3. 39. F. tu. Baſtard. 
32. Sir Rich, Lechtforg's calc, 
ubi fupra. See afterwards in 
the Chapter of War;antics. 
(Poult. 368. a.) 


in quo ſenſu Tiberius vocat 


Spurl Latini et Greci hive patre, Ib. — Lor Nuit. MS. Jure ponti- 


ticio noſtro dicuntur qui ex adulterino concubitu, manieres qui ex tcorto, ſpurii exitus qui facris initiati ſunt, aut religionem profeiſi 


ſunt.— 1). 


(2) It is now held chat the huſband's being within the four ſeas, is not concluſive evidence of the lecitimacy of the child, and it is leſt 


to a jury to conſider whether the hu ſband had accets ro his wite, 


See 3d P. W. 275, 276. Pendrell v. Pendrell, 2. Stra. 92 8. 


So cv 


dence may be given, that the huſband's habit of body was fuch, a> to inake his having cluldren an impoltbility,, Lomax v. Ilolmden, 


2. Stra. 940. 


Jenk. c. 10. pl. 18. it is fd, © that it the hutban d be in Ireland for a vear, and the wife in England 
«+ 


aint. note 2. to 5 1206 
(3) Sc note 1. tu page 261+ as 


Sce alſo 1. Roll. Abr. 358. 1. Salk. 123. But the rule laid down by lord Coke, was ance generally received. In 


during that tune has iſſue, it 


is a baſtard; but it ſeems otherwite uod for Scotland, both beiug under one king, and make but one continent of land.“ —8ce 


„ö - 48-2 EL as * * 2 4 


Lib. 3, 


{5} 2. E. 3. tit. baſtardie 15. 
21. E. 3. 34. b. go. Aff. p. 7- 
Sir Rich. Lechford's caſe, ubi 
ſup, 
[c] Britt, cap. 73. 20. E. 3. 
ouch. 129. 11. E. g. Age 2. 
5- H. 7. 2. Sir Rich. Lechford's 
caſe, ubi ſup. 
(Ant. 170. b.) 


Cap. 6. 


Of Diſcents. 


Seck. 400, 


1 And in the ſame caſe, if both daughters enter and make partition, this partition ſhall 


binde the mulicr for ever. 


[c] And an aſſiſe of mortd"anceſter lieth not betweene the baſtard and the multer in reſpec 


of the proximitic of bloud, 


And the baſtard being impleaded or vouched ſhall have his age. 


Et le baſtard enter come here a fon Per. If a man hath iſſue ba$ar! eigne 
and mulier puiſne, and the baſtard in the life of the father hath iſſue and dieth, and then tlie 
father dieth ſeiſed, and the ſonne of the baſtard entreth, as heire to his grandfather, aud dieth 


ſciſed, this diſcent ſhall binde the muler. 


Pur ceo que eft antient ley en tiel caſe uſe, Sc. As hercafter in our Com- 
mentarie upon the two next Sections ſhall appeare, by our antient bookes, and the anticur 
ſtatutes of the realme. And here is implyed how neceftirie it is, after the example of our 
author, to looke into the autiquitics, than which nothing is more venerable, profitable, aid 


pleaſant, (1) 


Cect. 


AJES i ad eftre opinion 

daſcuns, que ceo ſerra in- 
tendue lou le fier ad un fits ba- 
ard per un feme, et puis efpou- 
fa meſme la feme, et afres le efpou- 
ele il ad iffne per meſme la feme 
un fits, ou un file mulien, et puis 
le pier moruſt, Sc. „i tel baſtard 
enter, Ec. et ad ijjue et devie fet- 
fie, Ec. dengue avera Tiſſue de tiel 
baſtard le terre cleerement a 
luy, come avant eſt dit, Sc. et ne- 
my aſcun auter bajtard la mere 
que ne fit unque efpouſe a ſon 
pier. Et ceo femtle bone et reaſo- 
nable opinion: car tid baſtard 
nee devant efpouſils celebres pe- 
renter ſon pier et fa mere, fer la 
ley de ſaiut efgliſe eſt mulier, co— 
ment que fer la ley del terre il 
eft baſtard, et iſiut il ad un co— 
tour d'entrer come hire a ſon pier, 
Fur ceo que il t per un ley mutter, 
Se. ſcilicet, per la ley de faint 
efshiſe. Mes autcrinent eft de 
bajtard que n'ad aſcun * ma- 
ner colur dentre come heire, en- 
tant que il ne poit fer nul ly 


chere dit mulier, car tiel baſtaid 


e dit en la ley, quaſi nullius fi- 
lius, &c. 


400. 


UT it hath beene the opinion 
of ſome, that this ſhall be in- 
tended where the father hath a 
ſonne baſtard by a woman, and at- 
ter marrieth the ſame woman, and 
after the eſpouſels he hath ĩſſue by 
the ſame woman a ſon or a daugh- 
ter, and after the father dieth,&c. 
if ſuchbaſtardentreth,&c.and hath 
Hue and die ſeiſed, &c. then ſhall 
the iſſue of ſuch baſtard have the 
landcleerely to him, as it is ſaid be- 
fore, &c. and not any other baſtard 
of the mother which was never 
married to his father. And this ſæa- 
meth to be a good and reaſunable 
opinion : tor tuch a baſtard borne 
before marriage celebrated be- 
tweene his father and his mother, 
by the law of holy church is e 
lier, albeit by the law of the land 
he is a baſtard,and fo he hath a co- 
lour to enter as heire to his father, 
for that he is by one law muler, 
ſcilicet, by law of holy church. 
But otherwile it is of a baſtard 
which hath no manner of colour 
to enter as heire, in ſo much as hee 
can by no law bee ſaid to be u 
Jar, for ſuch a baltard is ſaid in the 
law to be graft his filius, Cc. (2) 
Mes 


* gueaner not in L. and M. but in Roh. 


(1) In the caſe of Pride v. the earls of Rath and Montague, it was held, that the rule that a perſon ſhall not be baſtardized aftes 


his death, is only good in the caſe of baſtard eigne and mulier purſue, 


1. Salk. 120. 


(2) Nota. 2. Inſt. 96. 97. On the fuutute of ten, Pope Alorander III. (ann. 1169. b. I. 2.) ordained. that children born 
4 lore mutrimonys where marimony tollyws, om li be as legitim ue as thoſe born after mar! 14,0, quia eccletia tales habet pro legt- 
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timas. —Conſtitutio pontifica, or the cauum law, eſt intelligenda ſolummodo de filiis natis ex coitv, qui poterunt coffe conjugales; 
u vero ox damn chtu natguntur, ſgilicet ex coitu inceſtuoſo vel adultetino, cujutinoch cor us non POLCTAL cle undllus, tamen Nuts 
quun leguimari poullunt per {udicquens niatrimonium. Ratio ett quia matrimontun ſubhiequcus ex tictitione legs retrahitur ad 
tempus tuſccprionms liberorum, ut legitimati habeantur legitimè ſufcepty (i. e.] pott contractum matrimonium. Fictto autem juris 
nunquam adaittitur contra naturam et bonos mores. Quapropter lex non poteſt fingers matrmonum tuiffe cum cis, cum quibus 
nuptiz non potuerunt eſſe per leges; quia in ſictionibus trantlationis requiritur habilnas extremorum à quo ot ad quem. Ideoque 
leves civiles et decretales olim matrimonium inter adulteros prohibebant, contraciumgue Airunchant. Jam ve: iſta prohibitio 
Kcum non habet, nin in mortem prioris conjugis alteruter fuerit machinatus, vel premature, dum adhuc viverer, de comtrahendo 
pott mortem eius connublo patta rucrit fides, Secundo, notandum eſt quod ſubtequens matmonium legitimos tacit quoad ſpui- 
Bualin, non quond temporalia, quia Papa non poteſt legitimare, quoad temporalia, extra tui iplius WEE {UN iciticet 8 toreny 
a fun de patrimoaio fant Petri, quod Papa Innocentius III. coniitcbarur (ergo Aaglia non ct ex patrimomio fact Perri quicquid 
tecerit Rex Johannes), Et Sanchez quem Clemens III. valde laudavit, aperte dot fi proles habita fit ex concubitu codes Hens, 
cam non polle pontificem, quoad temporalia et lecularia, legitimare. Ai 17s wvas fad and proved out of art ent uni ins by a leari» 
ed aduacate, wife diſiourſe is printed ut large in the modern arrcts colletod by . de iu, drr 200 And ice the priget” 
pul cal rvass the wwcl'y inthe life of his auite, had a-chitt by his niece aud $6.4-d4tugttery on Argus. of RAYTIAgE dn time Siould 
Arve lade . divs, and thin the uncle had ether children, and ten years After, oy ej, trom 140 Habe 1 CONTWH HQ A clar ſe of 
levitimation of the children born before, marries her. Ref. The pope's difpentation was vor! as to any legrumalion, Wwhithy evict ir 
it wore becauſe the marriaze evere within the Levitical degrees, or becanſe of ſprrituai kinired, or becauſe aga'nft he conn! of 
Treat, ag 4 ral council being held by the Sorbonne to be above the popes appears not; but may be for ail theſe , or for non” of 
lem, but oils bocaufe the pope cannot logitiraate in tempoara'ss 2dly, Thut toe , u of this marriage fu. have prufeons 19 live 
on, 0% muy frem to approve the ip: Nein as to the MAYIIATE. 3 , Ty 70 fuch bo granted for tho ſuture. 1:4 360. Ja 
mani filios naturales tannin non allo jure habuerunt quam peregrinus. Theodotu & Arcadu principatu_temperata fuit Jegum 
veritas, ac deinde Zenonis lege obtinuit, ut naturales liberi contequentibus cum matre nuptus Juiti ac legitimi haberentur. Bodie 
FEET 0 ante Zeucnis tempora, vir. per legem Divi Conſtantini, nat i ante matrimonium, 
lie bant legitimi per matrimonium fubſequens ; quod tamen explicatur en codem codice, viz. per matrimonium legitimantur liberi 
naturales modo procreati unt mulicre Iliberà, & cujus matrimonium non eit lchibus interdictum. Vide Mont. de Xlaiſons, Arreth 
80. page. 339 Lr Nett. M35. 
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fuetudinem regui quod fe habet in contrarium., Let the canon 


Ja vie fans interrup- baſtard continues the 
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Lib. 3. Of Diſcents. Sect, 401. 245 


N ys * . * * * 
ES ad ele [ er a aſcuns, Sc. And our author here ſaith, that this opinion 
is good and reaſonable, for that ſuch a baſtard, by the law of holy church (“) is a Vid. Britton fol. 128. b. 166. 
ke. 203. And the ſtatute of Merton 
Matrimonium ſubſequens Irgitimos facit quoad ſucerdotium non quoad ſucceFionem. propter cen- . II. q. cep. ig. out meth this 
ö a Ex. los opinion. Hil. 18. F. 3. coram 
aw holdeth them legitimate ee in Theſaur, Frum 
voad ſucceſſfonem. At a parliament holden [] anno 20. I. z. for that to certitie upon the Bracon lib. 3. fol. 63. 
£9907 writ, that the fonne borne before marriage as a baſtard, was contra communem for mam 
ecelefie, rogaverunt omn's eþiſcops magnates ut conſentirents gd nati ante matrimonium e/ſin! [] Statut. de Merton, 20. H. g. 
legitimi, ficut i!li qui nat? ſunt poſt matrimonium auantum ad ſucceſfonem hareditariam, quia ec+ 923 97 1 
cicſia tales habet 70 legitimis * Of ones comte, & harones 1 Tore reſponde! aunt, 22 nolunt be AT fi. 30. 3 l. 416. 417+ 
leges Anglia mutare, que hucyſque uſitatee ſunt & approbate. 
* , 1 IT) - hy 2 — 

Hu. que i] ad un colour d entre , Sc. Here it is to be obſerved, that the law 
more reſpecteth him that hath a colourable title, though it be not pertect in law, than him 
that hath no title at all, as hath beche ſai () before. (1) 1 Vide Sect. 397. & cap. garr. 

ect. 


Seck. 401. 
VES en be coſe BUT in the caſe F/ T le mulier luy X 


avant dit, lou aforeſaid, where oufla. An eſtranger 

le baſtard enter apres the baſtard enter after in the name of the wer 
; j without his commandement 

la mort le pier, et the death of the . - cannot enter upon the ba- 
le mulier luy ouſta, ther, and the mulier ſtud, for that the bastard 


. 7 * /* * av 125 . th » 1. 2 N wre 
et puis le baſtard diſ. ouſt him, and after the He eee 
J b 


the muker. And thoretore rc» 


feitſt le mutlicr, et ad baſtard difſſeiſe the gularly none fall emer but 


ius, et devie ſciſie, mulier, and hath ſue _ pare antegrny 
et [iſſue enter, don= and dicth ſeiſed, and therefore Lbidllton faith (aud 


gue le mulier poit aver the iſſue enter, then the ier put him gut) no 


1 - a” 0 more than in the caſe | to ſu] Mich. 38. & 39. Ele. in the 
bri-fe d'entre ſur diſ- the mulicr may have a ! | 


' 
Ha 
thr lord {4 Han » tor prin ys ' kings bench pan © idenge * 
ESC Se: et 310+ it ore fu d aner of his owne. end e oe gnte VIE 36. Hh: Be 
1c e i 7 „5 72 7 wy! it 01 6974 bl 7 fur (1! — * MM 1 1 0 118 Ou e ne TA cone. Br. 123, 
* - * |! . x 
4 TH —_ . OC Ac 255.9 { So i208. « cy” , I tl 16 could notenter in the name! 
„e. * * * - 4 4/of bf of, 45 © *% Sn 28 1C ue him that 1 cht uc to enter 


! 
fer re, Se.. bf Hut of the baſtard, and ihall withingthe tive yeares to 


pairs weir le diverſitie recover the land, &c. N en 
4 5 Wn 1101 4s, ike a. 
lot tic! bajlard Conti- And o youu ma) ſce 4 agree tuereunto berore the 
ve la pole hon ivert; wher uch diſceut of the baſtard ; orfe- 
3 40 7. tout di ity e f condly, it he that right hath 
omg ; : before the five yes be pat 
tion, et lau le mulier poſſeſſion all his life ran the cows 
= 5 * . is good, and thalt avoid the 
enter ct mterrupt le without interruption, eſtate both of the baſtard and 
Poſſeſſion de liel ba- and where the mulier of the conuſce. as it was 


ftard, Sc. entreth and interrupts boden in the lord Au 


cuſe, guia omn's ratihabitio 


J H. 7. cap 
the poſſeſſion of ſuch retruttabilur, & mandatotgqu:- 5 a 4 


baſtard, &c. paraiur, and it ſtandeth well 
with the words of the ſtatute, ſo that they purſue their title, &e. by way of action or entry; 
and fo is the booke in [+] 31. II. 8. to be intended, 

But in the caſe of the e cigne, which is Littdeton's Caſe, gardein in ſocage, or gardein 
in chivalrie, may enter, for they are no ſtrangers, as in another place is plainly ſheed. If 
an infant make a fectiment in fee, an eſtranger of his own? head cannot enter le] to the uſe of ſc} Paſc. 39. Eliz. in communi 
the infant, for the eſtate is voiduble. But where an infant or a man of full age is difivijed, an Dagco per curian:, 10. H. 7. 16. 
entrie by a ſtranger of his owne head is good, and veſteth preſently the eſt ite in the infant, or 8 og. ; . 2 1 
other diſſeiſce. So it is if tenant for life make a feoffment in fee, an eftranger may enter for a 3 3 oh p 
forfeiture in the name of him in the reveriion, and thereby the eſtate ſhall be veſted in him, 


et /ic de ſimilibus. 
Lou 


(1) Both by the civil and canon law, children born before marriage are made legitimate by the ſubſequent marriage of their parents, 
This was eſtabliſhed in the civil law by the emperor Conſtantine, and confirmed by the emperor Juſtinian. It was eſtabliſhed in the 
canon law by a conſtitution of pope Alexander the Third, in 1160. This legitimation is a privilege or incident infeparably annexed 
to the marriage ; fo that tho” both the parents and the children ſhould waive or refuſe it, the children neverthelets would be legiti- 
mate. But it holde in theſe caſes only where, at the time of the birth of the children, it was lawful for both parents to intermarry ; for 
if the father were married to another woman at the time of the birth of the children, and afterwards his wite died and he married the 
mother of the child, rhe child would not be legitimated by this ſubſequent marriage. Children thus levitimatcd are on an equal footing 
with the legitimate children ; and if they die before the marriage of their parents, ſtill they are contidered 25 legitimate, and tranſmit 
their legitimacy to their iſſue : but whether they are conſidered legitimate from the time of the mariiage of their parents, or whether 
their legitimacy by their parents? marriage has a relation back only tothe time of their birth, is a point wirmly diſputed by the civilians 
and canoniſts. The prevailing opinion ſceins to be, that they are to be conſidered as legitimate from the time of their birth to all pu; - 
poſes but thoſe in which to contider them as ſuch would operate to the detriment of a thurd perſon, Thus, if there be a natural-born 
child, and the father ofterwards marries and has ſons ; his wife dies, and he marrics the woman by whom he had the natural child; it {ſeems 
to be the better opinion, that the child legitimated by the ſubſequent marriage does not acquire the right of progeniture over the tons of 
the firſt marriage, The docttine of levitimacy by a ſubſequent marriage was never admitted into the Englith law ; and the refuſal of 
the noblemen of our nation to admit it, on the occaſion mentioned in fir Edward Coke's Commentaries, is ſpoken of by fir Willtun Black- 
ſtone and other writers as a memorable inſtance of their jealouſy of the civil law, and their tirmnets in oppoſing foreign BL ations. 
The dottrine of legitimation prevails, with different moditications, in France, Germany, and Holland. By an arret d'audience of 
the 21 of June, 1665, it was adjudged, that if a perſon marries in England a woman by whom he had children previous to the mar- 
riage, the children born in France arc legitimated by it, and acquire all the rights of legitimac uader the French law. Sccc. 10. 
C. de Natur. lib. Nov, C0. c. 8. Vinn. in Inf. I. 1. t. 10. f. 13. Hein. Elem. Jur. de Legitiimatione. Traits des Succeſſions par le Brun,. 
ed. 1776. lib. 1. c. 2. f. 1. D. 1. I. 2. c. 2. f. 1. n. 13. and fir John Forteſcue, c. 39, Till the ſtatute of Merton, the queſtion 
whether born before or after marriage, was examined before the eccleſiaſtical judge, and his judgment wis certiltied to the king or his 
juſtices, and the king's court cither abided by it or rejected it at pleaſure. But after the fulemn proteit made by the barons at Merton 
againſt the introduction of the doctrine of the.civil and canon law in this reſpect, {--ctal baftardy has been always triable at common 
law; and general baftardy alone has been left to the judgment of the eccletiaftical judge, who in this cate agrees u ith the temporal. 
2. Ingg. Reeves's IIiſt. of the Englith Law, 8 5. 201. and tee ant. note 2. to Page 125+ 4 
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Vide Seq. 331. 
[5) 31, I. 8. entr. cong. Br. 123. 
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Lib. 3. 


3. Al. . 


P!, Com. Parſon de Hony lane's 


Cale, Gt. 


Cap. 6. Of Diſcents. Sect. 402. 


Lou tiel baſtard continue til poffoifion fans interruption. If the mutter 
entreth upon the baſtard, and the batlurd recovereth the land in an aifife againſt the .- 
lier, now is the interruption avoiucd ; and it the baſtard dieth ſeifed, this thall barre tlie 
mitltere 

If the baſtard eigne after the doceale c trho father entreth, and the king ſeiſeth the land for 
ſome contempt ſuppoled to bo com ted by the baſtard, for which no zuecheld or inheri- 
tunce is loſt, but only the profits of the tand by way of ſciſure, and the battard die, and his 
iflue is upon his petition reftored to the pottethon, for that the feifure was wittwout cauſe, the 
mulier is barred tor ever; for the poFeiton of the king when ne hath % Canic of ſeiture thyull 
be udjudged the poſſettion of bim tor whoſe cauſe be ſeiſed. But it utter the ecuth of the father 


the lier be found hcoire and within age, and the king ſeiſeth, in thus cate the pofledion of 


the king is in right of the malter, and vetteth the actual pollethoa in the ui , and conſe - 
quently the baſtird eigne is fore-cloſed of any right tor ever, 

And fo it is when the king fciſeth for a comterpt, or other offence of the father, or of any 
other anceftor ; in that caſe, if the iu of che butiurd einne upon a petition be reſtored. for that 
the ſeifure was without cauſe, the owe 1s tot barred, tor the battard could never enter, and 
conſequentlx could gain no eflate in the land, but the poficthion of the King i that Caic {hall 
be adjudged in the right of the mulicr, And it is to be obſerved, that the baſtard mult enter 
in wecram palſiſſionem, and continue during his lite, without interruption made by the 
mulitre 

Interrupt le poſſeſſion del baſtard, Sc. It the baſtard invite the mwlier to ſer his 


houſe, and to ſee pictures, &c. or to dine with him, or to hawk, hunt, or {port with him, or 


25. 14. 6. 24. »1. H. 6. . ſuch like upon the land deſcended, and the ler commeth upon the land accordingly, this is 
bo. hs wn 


„ 8h. Se & £- 
5 E. 4. 60. oh 


Rrooke tit. diſcent. 40, 


40. II. 6. £8. b. 2. E. 4. 25. 26. 
13. E. 4. diſcent. 30. 


IA Vide Se. 239. 4. 


no interruption, becauſe he came in by the content ot the baſtard, and therefore the comming 
upon the land can be no treſpaſle ; but it the wwl/er commeth upon the ground of his own 
head, and cutteth downe a tree, or diggeth the foile, or take any profit, theſe ſhall be inter- 
ruptions ; for rather than the baſtard thal! punith him in an action of treſpatle, the act ſhall 
amount in law to an entry, becauſe he hath a right of entry. So it is if the multer put any 
of his beaſts into the ground, or command a ſtranger to put on his beatts, theſe doe amount to 
an entry; for albeit in theie cafes the ier doth not uſe any exprets words of entry. yet theſe, 
and ſuch like acts, doc without any words amount in law to an entrie; for acts without 
words may make an entry, but A without an act (vis. entry into the land, &c.) cannot 
make an entry, (all which interruptions are implied in the ſud Sc.) More ſhall be ſaid 
hereatter of Interruptions, in the chapter of Continuall Claime. 


Sect. 402. 


GT un enfant deins JT EM. fi un en- ALS O, if an infant 
age ad cauſe den- Jant deins age within age hath 
trer. It a man ſeiſed of ad tiel cauſe de entry ſuch cauſe to enter in- 


lands in fee die, his wite en afſcuns terres ou to any lands or tene- 
privement enſeiut with a n, : 
and a ſtranger abate and die tenements ſur un au- ments upon another, 


ſeiſed, and after the ſonne is fer, que eſt ſerfre eN which is ſeiſed in fee, 


borne, hee ſhall bee bound by 22 . . 
the diſcent, becauſe hee at fe & on en 7 ce taile de or in fee taile of the 


the rime ofthe difcent had no meſme les terres ou ſame lands or tene- 
cer to cnt and thin txe0 cenements, , tied mente, if fuch man 
of J. :utleton, ad cauſe d entrer, home gue ft tiel- who is ſo ſeiſed, dieth 
which at the time of the diſ= nent feiſie, moruſt of ſuch eſtate ſeiſed, 
I vo pg a de liel c/iate ſei- and the lands deſcend 
cent, Se. 3 is im- Ae, et les terres 44 A to his iſſue during the 
plyed any other heire, col- cendont a Jon Hue time that the infant is 
laterall or lineall, durant le temps que within age, ſuch diſ- 

An infant is accounted in Penfant 77 deins age, cent ſhall not take 8 


law (as hath beene often 


faid,) [4] untill he pafſeth the liel deſcent ne tollera way the entry of the 
P entry 
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Of Diſcents. 


infant, but that hee 
may enter upon the 
iſſue which is in by 
diſcent, for that no 
laches ſhall be ad- 


Judged in an infant 


Lib. 3. 


PeniryPenfant, mes que 
1 foit enter ſur le if- 
ſue que oft eins fer 
diſcent, &c. pur ceo 
gue nul laches ferra 
agjnage en un enjant 
Gerns __ tie! within * in ſuch of diſcent, for in ſome other 


caſe. a Cale, cates, laches thall prejudice 
an infant. As laches ſhall be adjudged in an infant, if he preſent not to a church within 
fix moneths, for the law reſpecteth more the privilege of the church (that the cure bee ſer— 
ved) than the privilege of intancv. And fo the publike repoſe of the realme, concerning 
mens frecholds and inheritances, thall he preferred before the privilege of infancy, in cafe of 
a fine, where the time begins in the time of the anceſtor, So non-claime of a villaine of an 
intant by a yeare and a day, who hath fled into ancient demeſne, ſhall take away the ſeiſure 
of the intant, And it an iatant bring not an appeale of the death of his anceſtor within 
a yeare and a day, he is barred of his appeale for ever, for the law reſpects more liberty and 
liie than the privilege of infancy. And here it is to be obſerved, that Littlet:n putteth 
his caſe, that an infant ſhall enter upon a diſcent, when a ſtranger dieth ſeiſed, but hee put 
it not ſo before, in the cafe of the baſtard eigne. B. tenant in taile infeofteth 4. in fee, A. 
hath iffue within age and dieth, R. abateth and dieth ſeiſed; the flue of A. being ſtill within 
age, this diſcent ſhall binde [e] the infant, for the ifſue in tale is remitted : and the law 
doth more reſpect an ancient right in this caſe, than the privilege of an infant that had but 
a defeaſible eſtate. And it is faid [7] if the king die ſeiſed of lands, and the land deſcend to 
his ſueceſſor, that this ſhall bind an infant, for that the privilege of an infant in this caſe 


Sect. 403. 


age of 21 yeares, and cer- 
taine privileges hee hath in 
reſpect of his infancy. 
Nut {aches ferra 
adjudge en le enjart 
deins age en tiel caſe. 


And Littleton well added 
(en tiel caſe) that is, in caſe 


33- E. 4. quar. imp. 46. 
(Amt. 171 a. Polt, 337. b. 330. b. 


(. N. B. 33 b. 6. Rep. 48. b. 


wn 308. 3. 357. 3.) 


[/] 3; H. 6. 60. 
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holds not againſt the king (i), 


JEM. fi k ba- 

ron et fa feme, 
come en droit la 
eme, ont title et droit 
d enter en tenements 
que un auter ad en 
fee, ou en fee taile, 
et tiel tenant mo uſi 
ſerfie,&c. en tiel caſe 
lentrie le baron eft 
tolle ſur I beire que 
eſt eins per diſcent. 
Mes þ le baron de- 
vie, donque la feme 
bien poit enter fur le 
iſſue que eſt eins per 
diſcent, pur ces que 
laches le baron ne 
turnera la feme ne 
Jes heires en preju- 
dice ne en dammage 


(1) This and many other paſſages in this work, reſpecting the operation and force of the acts of infants, were fully conſidered in 
Burr. $5985 and May v. Hook, heard before lod chancellor Bathurſt, in 1773, — There 
being no printed account of the laſt caſe, it max not, perhaps, be unacceptable to the reader to find an account of it here — Ann May 
and her two ſiſters were, under thcir father's will, ſeiſed of a conſiderable frechold eſtate ; and poſſeſſed of a conſiderable leafetiold 
eſtate, as joint- tenants. Prcvious to the marriage of Ann May with John Hook the defendant, ſhe being then an infant, by articl 5 
of agreement dated the 24th of Oftober 1764, and made between her of the firſt part, John Hook of the fecond part, and truftces 
of the third part, it was covenanted and agreed, that the leaſchold eſtates ſhould be affigned to John Took for his own ute and be- 
nefit; and that the frechold cſiates thould be ſettled on him for life; and then on her for her life; remainder to their firſt and other 
ſons ſucceſſively in tail male; — remainder to their daughters, as t:nants in common in tail; remainder to John Hook in fee. And 
he covenanted to pay 1001. to the truſtces upon truſt to pay Ann Hook, if the ſurvived him, the interett of it for her life, and after 
her deceaſe to div ide it among the children.—Afterwords Ann May died under age. The queſtion was, Whether theſe articles were in 
equity a ſeverance of the joint-tenancy * Lord chancellor Bathurſt, when he made his decree in this cauſe, oblerved, that the lirſt point 
attempted to be eſtabliſhed by the counſel was, that had Ann May been of full age when ſhe entered into the articles, they would 
have amounted to a ſeverance ; but that no determination to that eſſect had ever been made That the co-joint-tenants were not, in 
this caſe, to be conſidered as volunteers, as they claimed by title paramount; and that their ſituation approached nearer to that of 

/ fo heir at law, who claims only under his anceſtor: That the utmoſt 


which the infant could do would be an avoidable act; and that, of courſe, it would be in the diſcretion of the court either to give or 
contracts at their pleaſure :— 


the caſes of Zouch v. Partons, 3. 


ſue in tail, who claimed per formam dont, thin to that © 


Sect. 40 3. 
ALSO, if huſband 


and wife, as in 


rightof the wife, have 


titleand right toenter 
into lands which ano- 
ther hath in fee, or in 
fee tay le, and ſuch te- 
nant dicth ſeiſed, &c. 


in ſuch caſe the entry 


of the huſband is ta- 
ken away upon the 
heire which is in by 
ditcent. But if the 
huſband dic, then the 
wite may well enter 
upon the iſſue which 
is in by diſcent, for 
that no laches of the 
huſband ſhall turn the 
wifeor her heires toa. 
ny prejudice nor loſſe 


J baron et feme, 

come en droit ſa feme, 
ont title et droit d enter, 
Sc. et tiel tenant moruſt 
el ſſie, Se. 

Theſe words are generall, 
but are particularly to bee un- 
derſtood, viz. when the wrong 
was done to the wite during 
the coverture; for if a feme 
fole be ſciſcd of lands in fee, 
and is difſeifed, and then ta- 
keth huſband; in this caſe the 
huſband and wife, as in the 
right of the wite, have right 
to enter, and yet the dying 
ſeiſed of the dnletfor in that 
caſe ſhall rake away the entry 
of the wite after the death oft 
her butband 3; and the reaſon 
is aſwell tor that ſhoe herſelfe 
when thee was ſole, might have 
centred and recontinued the poſ- 
ſeſlion, as alſo it ſhill be ad- 
counted her folly that ſheewould 
take ſuch a huſband which 
would not enter betore the dif- 


ceut. 
Put 


refuſe their aſſiſtance to it; and, by a parity of reaſon, it muſt always be in their power to model his 


That the contract, in the preſent caſe, was not ſuch as the court would uphold. Had the infant lived to come of a 
been filed againſt her for a performance of the articles, the court would have fer them aſide, and referred it 0 a matter to draw new 
the contract was not ſuch as would have bound the infant herielt, 4 /oriror it ſhould not 
| bind the co-joint-tenants: — That it would be a ſtrange doctrine, that any act of an infant, which is by its nature avoidable, 
ſever the joint-tenancy, as if that were allowed, it would always be in the power of the infant to tax, * hether the joint- tenancv 
mould be ſevered or not; then, if any of the co-joint-tenants ſhould dic under age, the infant miglit avoich his own act, by 
pleading infra etatem, and retort to his title of {urvivorthip, which would be a great mſuftice and hardthip on the co joint- 
tenants, — On thele grounds his lordihip was of opinion, that the articles did nat 


propoſals for a proper ſettlement: — That as 


tenancy, 


20. H. 6. 28. b. 


15. E. 4. diſcent. 30» 


andunt in equity to a ſeycrance of the oiut - 


—— — —— X 


ST TE" IT FLCEE 


ons nu SE ub Go RE Sorin 


Lib. 3: Cap. 6. Of Diſcents. 


9- H. 7. 24- But there it the Woman ON tick Cas, 195 7¹¹ caſe, but = 
were within age at the time of 


her taking ot huſband, then the la jeme et fes Heins bien the wile and her heires 
dying ſelted ſuall nor atter dne Poicpil (Mt, lu tiel may well enter, where 


om”: 5 1 ” 8 — d be  difeent oft ejchue du- ſuch diſcent is eſ- 
folly. gan bee accounted in her, rant le chverture. chucd during the CO. 
ſor chat ſlice was within age verture. 

when ſhee tocke huſband, and 


atter coverture ſhe cannot enter without her huſba nd ; all which is wp lyed in the ſaid (Sc.) 


* 
[ 
FE 
© 4 
Ee 
— © 
4 


* ——7 * 9 ＋ - 7. f 44,54 
Vid. Scer. 498. Laches le baron ne turnera la fem, Sc. al prejudice, c. Laches ſignifieth 
oy wor Th? = ” in the common law, retchlefn fic, Or Ine gligence, Ot neol” gu ti a ſc 755 her habet in; fortun: rum co- 
1. Roll. 421. Fio. 235.) mem. Fe 16 is {4 dive rity to be 6 51 uf v ed, that albeit reg ular ly F 10 laches un. ll be accounted 


in infants, or feme coverte, as is at v aid, for not entry or CHLYINC to e diſcents, yet laches 
{hall be accounted in them tor . ) pe rformance of a condition annexed to the ſtate of the 
lune. For if 4 teme be intcotted cither before or after marriage, rererving a rent, and tor 
default of payment a re. entrie; in that caſe, the lachcs of the baron ſhall ditherit the wife 


F for excr. And fo it is (-] of an intant; his lach C3, for not perter: min » of à condition an- 
235. II. 6. At. Pi. Com 16. bs: nezed to a ſtate 5 either made to his anccitor or to kim! elfe, [144 barre nim ot the right of the 
Fleta lib. 2. cap. 30. land forever. 


Ita man make a ſcoſtment in fee to antther reſerving a rent, and if he pay not the rent 
within a moncth, that he ſhall double the 1 ent, and the teoftee dieth, his lieire within age, the 


intant paycth not the rent, he halli not by this luches for teit any thing. But otherwiſe it 1s of 


a {eme covert; and the reaton and cavic of this diveriity 1 IS, lor that the infant is provided 

[0] Le ſlatute de Merton ca. 5. for by the ſtatute, [ HAM e Cat unſure? contra al! qr OM infra en ON few” Se. But that 
ſtatute doth nut extend to a teme covert, neither doth that ſtatute extend to a condition 
of a re-entry ; Which an infant ought o periorme, tor the torterture thercot cannot bee 
called 14 u. Ms 


* Sect 404. | 


ES li court tient, lau tiel PUT the court holdeth, where 
title eff done al feme Sele, ſuch title is given to a fem ole, 

qe puts rent baron que nr tra who after taketh huiband which 
par cins fuf „um diſcent, &c. la doth not enter, but ſuffer a diſ- 


auter eff, car ſerra dit la folly le cent, &c. there otherwiſe it is, for 


Jeme % prendre tiel buran que it ſhall be ſaid the folly of the wife 


u'entre en temps, Ec. to take ſuch a huſband which en- 


tered not in time, &c. 


9, H. 7. 24. IIIs is added, and therefore, as formerly I have done, I meddle not withall ; howbeit the 
opinion is holden for law, as it appeareth in the ſection net precedent, 


Sect. 405. 


2 Go ep rr en} | TEM, /i home que AL>O, if a man which 


pluncth a man ot 5 . Ts , TEE 
#7 EF. 14. C _ 
no ſound memorie to be 44 ech fant 7970 1S Of non fans me- 


nou compos MENtISs Many HIC orie, 7 oſs az dire C71 mory, tha . 18 to lay in 
times (as here it appear- 


4 i ' 20 * 5 71 » 4 -, yn 
70 N th 0 wn NN. Sar Hs eth) the Latin word ex- Lalin, qui n Po Laibe, g yy 22a ot Fu 
35 77 5 158 phäncth the true ſenſe, 2 mentis, es Ca” 2 Ps HICRULS, han Ca aule to 


"FT 4 . Pract. fo; 165. and 4. and C: ir oy) ham nur 4 (e C1 or tiels Chter into any ſuch de 


Britton io. 167. b. 17. 66. Fleta g, 4 H. ens, furieſns, Ju- 


ff. notieur, farny Sulr or tenements, ſi ti diſs nements, it ſuch diſcent, 


Stan. Preto 2 J. 21; 1 — 
Hob. 96, 84.113 the like, for uon compos cent, I exve ut ſuſra, bee had in his 
\ 9 mentis 13 molt ſure and le- PL [ I ps Bet. 
, en ſa die durant le life during the time that 
oy SL ; : 
Non compos mentis is Femps que il fuit de hee was not of ſound 
uon 


* This Section is not in I., and M. nor Roh. 


(1) Sroteh Pleading, anno Cr. Caſe s. % 69 and 70, and fir Ten ms Stexwrnirs's cafe, Fatui five idiot. o ſunt iN tant dm, qui omni 
ratio cia tione et udicio catrent, tf edi, ! Dai Au, moriones, mM1C.2;0! ES, QUL op. 2c: ori; e: PINE Ia borant. Ae et dementia cum 
te *YOC!a, et notren a Act! mum! chewe nt, Fromanus dc Fare t1 * rum, J. 6. Tu or ue Qt ur Tr Continuum: ui 3 con- 
Linu 24 mentis aitatton, * ſemper. accenditur; et interpolatum lou unervallatum; qui dilucida habent intervalla; quo nen furor habet 
induchis, ct qu m „bas non fine lax MUCNLO 41 e 5 qu! telt e falete poſſunt; & quos furor dimul! 'S tvis variatis vicibus 
accendit. In the} t Fury and made, wa er M1 GUO O07 A A! * inthe ct, tt 1s tt mt eramtiat ant complexion. Aran among 
theſe wwe haw! 2 5 berg it ar bi fit to di ug Bren th e 9 14Ve eaſy femulionem ſeu dumb natam. quiete? n, ant 
thoſe a have intetmitnionem ſcu ref ip ilcentlam integram. unis dpnitur fan menti, are ad 2 rred and 4 ek dap Cetore an 
Hundre touchins Grew and m. Lad F. Me teoly a My poctionriar v "oa are eve lite Ai at fin, <riichy thong h 1 dete r a 
ND, vet they do 194 11 We er tle returuing el former. o Ns teme tun!) dus, C-11per ry +2UNG pie Umitur 3K er. 240 re chere 
the quiftion 74 of a ff EDS lucido int. '1 ny ), vb. eV hy C1 7 4 e hy YEW 197 IT! 11. * 1 4 . it e eienr 5 eso the { * 20.18 


* tus tapienti Couve Riens, 2 ih 4 1 hh] b. ih *＋ „nn TUAVI by 65 it it nicht 1 oC 


proved ts be actus * ientis, ir ty procecd From fredg ment 
ard eliberai. "T7 elje t/, be preju? ion / ines. Lord Nott. Als, 


? 


F 3 > Cer. 
F 
N Tar dn 


4 
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Lib. 3. 


non ſane memorie, ef 
puis devia, fon beire 
bien port enter fur luy 
gue oft eins per d:fcent. 
Fit en cet caſe poyes 
eeler un cas, que I heire 
poit enter, et uncore 
fon ancefier que avoit 
moſme te title ne puiſ- 
git enter. Car celuy 
gue fruit hors de fa me- 
Nite al t n Fl tiel 
diſeent, H il vole enter 
apres til difcent, ft 
action for ceo foit ſue 
envers luy, il uu ricns 
pur luy a pleder, ou de 
luy ayder, mes à dire, 
qe il Juil de non fane 
momorie al temps de 
tiel d:ſcent,&c. Etacco 
ne ferra il refcerve a 
dire, pur ceo que nul 
bome de pleine age ſer- 
ra reſcervecn aſcun flee 
fer la liy a * diſa- 
bler le perſon demeſne, 
mes le beire bien poit 
diſablen le perſon jon 
eunciſier pur for ad- 
vantage . aemeſne en 
tcl cas, pur ces gue nul 
{ciches Poll eltre ad- 
Judge fer la ley en ce- 
luy gue ad nul difcre- 
tion en fiel caſe. 


Of Diſcents. 


memorie, andaſterdieth, 
his heire may well en- 
ter upon him which is 
in by diſcent. And in 
this caſe you may tee a 
caſe, where the heire 
may eater, and yet his 
anceſtor which had the 
ſame title could not en- 
ter. For hee which was 
out of his memorie at 
the time of ſuch diſ-— 
cent, if hee will enter 
after ſuch a diſcent, if an 
action upon this be ſucd 
againſt him, he hath no- 
thing to plead for him— 
{clfe,or tohelpe him, but 
to ſay, that hee was not 
of ſane memoric at the 
time of ſuch diſcent, 
&c.And he ſhall not bee 
received to ſay this, ior 
that no man of full age 
ſhall bee received in any 
plea by the law to dil- 
able his owne perſon, 
but the heire may well 
diſable the perſon of 
his anceſtor for his 
owne advantage in fuch 
calc, for that no laches 


may bee adjudged by 


the law in him which 
hath no diſcretion in 
{ſuch caſe. 


Sect. 405. 


of foure ſorts : 1. [deota, 
which from his nativitic, 
by « perpetuall infirmitie, 
is mot compos mentis. 
2. Hee that by ſiekneſle, 
griefe, or other accident, 
wholly loſeth his memo- 
rie and underſtanding. 
3. A lunatique that hath 
tometime his underſtand— 
ing and ſometime not, 
aiiquando gaudet lucit:s 
Intervallic, uud therefore 
he 18 called NO coiibas 
mentis, fo long as he hath 
not underſtanding. Laſt- 
Iy, hee that by bis owae 
viticus act for a time de— 
priveth himlclfe of his 
memorie and understand 
ing, as he that is drun- 
ken. But that kinde of 
non comp, mentis tſhatl 
give no privilege or hene- 
tit to him or to his heires. 
And a diſcent ſhail (1) 
take away the entrie of an 
ideot, albeit the want of 
underſtanding was per- 
pet unll; tor Littleton 
tpcakerh generally of a 
man of non fanc memorie. 
So hkervite it a man that 
becomes ror compos men- 
tis by accident, as is 
aforcſaid, be ditfeited and 
ſuſter a diſcent, albeit he 
recover his memorie and 
underſtanding againe, vet 
hee ſhall never avoid the 
diſcent; and fo it is à for» 
tiori of one that hath /ucti- 
da futerwallu. As for a 
drunkard, who is 10 
luntarins demon, he hath 
(as hath beene ſaid) no 
priviege thereby, but 
what hurt or i foever he 
doth, his drunkceuncile 
doth aggravate it: Omme 
cri. 4 Oui its S incendit, 
"On 4. bendt. 


247 


(2. Ioft, 14.) 


Lib. 4. 124+ 123. Beverleye's 
cale. 


(8. Rep. 170.) 


(Pio. Com. 1g.) 


(4. Rep. 123. b. F. N. B £29.) 


If an ieot make a feoffinent in fee, he ſhall in pleading never avoid it, by ſaying that bee 39. H. 6. 42. b. Abb. Aff. 89. b. 
Vas an idcot at the time of his tcoftinent, and fo had beene from his nativitie. But upon an F. N. B. 202.5 w* 4 70. Brite 
ofhce found for the king, the king ſhall avoid the feoffment, tor the benefit of the idcot, n, cap. N N ww 2g. All, 
whoſe cuſtodic the law giveth to the king. — eicrEa , 

do it is of a men compos mentis by accident, and of him qui gawdit luci intervals, if 
an eftue be male during his lunacic : for albeit the partics themſelves cannot bee received 
to diſabie themfelyes, yet twelve men upon their oathes may ſinde the truth of the matter. 

But it any of them alien by tne or recoveric, this ſhall not onely binde hiinſelte, but his 38. K. 3 tit, Beine fac. 16a. 
helres alto, (2) As among ſt other things requilite to be knowen, thefe caſes you {hull finde at Stan. Pr. 34. F. N. B. 202. 2. 
large miny Commentaries, whereunto, for brevitic, I reterre the reader; upon all which Reverleye's cafe, lib. 4. 126. 
buokes there have beenc ſoure feverall opinions concerning the alienation, or other act of @ 127.148. 

man 


* defluliifer et, added L. and M. and Roh. + domme ire, IL. and M. and Roh. 


(1) Tn all the editions except the firſt, the word vat is here erroneouſly inferred, 8 

(4) Lord Hobart oLlerves in tlie caic of Needler v. Biſhop of Wincheſter, that in theſe ciſes the law finds thete perſons wos ſo 
* deen, nor admits the avermens- of ſuch diſablement, becauſe it is certified by invincible and indifputable credit of the judge, 
tliat they were perfect and able perſons. And ſo here is a law of policy that doth not Cancel the | wot nature, but doth only bound 
„in pomt of form and ciycumftance; it being better to admit a miichief in particular, even 2yamtt the lau of nature, than an in- 

convenience in genstal: and it 35 not the law of nature to admit an improbable furmile ae iuſt authentic record or evidence,” Hob, 
224. —Dr EA, Coke obſerve „ pet. 350, b. that the only mode bv winch un infant can reverte a fine levied by him, is by ON e ee 
in court during is intancv, and being infpetticd br the judges ; nor ?0/f1 tome tofirmonutgy tHe FRY WOVKIN VO! edit, [ed Juuss eee 
bmg: whe judyes may, however, inform themſelves in cates of this Kind by means of witneres, church wa Che any other 
kind of evidence. It appears a vrreat hardſhip that infants ſhould not be permitted to revertc chen lines alter they attain eur tull ave; 
and it feems uniccountable that the Jaw, which will not permit them to dot after they attalm their tu age, thould permit them to do 
it before that age. The objeftion, that no averment can be made agaiuſt any fact which is now upon reca1 . applies * much to them de- 
tore the ir attaining their full aye us after, But tlic contrary has been roo often eſtablithed tu be now called in queſtion. Sce Ann Hungate s 
caſe, 12 Rep. 122. Warlcomb v. Carrell, ib. 124. Herbert Parrat's calc, 2, Vent. zo. Hutchifon's caſe, 3. Lev. 36. Requithe v. 
Reyuithe, Bulſtr. p. 2. 320. Sarah Gufforth's cate, 12. Mod. 444. With reſpect to the tines levied by :deots and [unatics, lee 12. Rep. 
124. Hugh Lewis's calc. 10. Rep. 42; b. But iz fant truſtees within the ſtat. 7. Aun. c 19+ may both levy fines, and ſuter common 
ICCOVErIES. See 3 Atk. 479. 59. Com. Rep. 615, Barues's Cale 6: Pract. 217. Sc allo b It. Nat. Bre- 202. where much on 
I» vſed to thew, that 2294 £27445 may plead his difability to avoid his ov n acts as well as an infant; and 2. Blac. Com. ed. 5. P. * * 
But in Stroud v. Marthal, Cro. Eliz. 39%, debt upon obliyation, the defendant pleaded, that at the time of the obligation RCTs ic 
Wis: te Nn fur mOmery : and it was theicupon demurred, and adjudged do be no Plea 3 tor he Calnmoet ſave Intel! by ſuch 4 Pics aud 
the opinion of Firchgbert was held to he ng law. 41. 


Lib. 3. 


Vide Rr. tit. Dum fuit infra 
istein . 


TVI. 4. fol. 126, 127. 
(Flo. 19. a. F. N. B 292.) 


414. 1. 22. EK. 3. bid. 224 
Bewerheye's caſe, ubt ſupra. 

3. F. 3. tm. Enttie Cong. Statham 
1% L. 4. B. 39. H. 6. 4 Abbr 
Ali. 89. 39. H. b. 43. 

(Pol. 265.) 


13. E. 4. tit. Diſcent 30. 


Ant. 43. b. 200. b.) 


; 


r 


— Retro 


. „ 


% T 


—_— 


r. N B. 202. D. 2. II. 7. 2. Vide 


* meſme not in L. and M. nor Roh. + 44 — , L. and . and Roli. 4 
If dus Scclion not in I. and NI. nor Rob. 


Cap. 6. Of Diſcents. Sect. 406. 


man that is no compos mentii, &'c, For, firſt, ſome are of opinion, that hee may avoid his 
owne act by entrie, or plea, Secondiy, others are of opinion, that he may avoid it by 
wrir, and not by plea. "Thirdly, others, that he may avoid it either by plcu, or by writ, 
and of this opinion is er in tis Natura B rein, uh! ſupra. And Littleton here is ol 
opinion, that neither by plea, nor by writ, nor otherwiſe, he himſelfe ſhall avoid it, but lu 
heire (in reſpect his anceſtor was non compos uιẽ¹ernD fall avoid it by entne, plea, or writ, 
And herewith the greateſt authorities of cur bookes agree; and fo was it reſolved with 
Littleton in Beverleye's caſe ; r] where it is ſaid, that it is a maxm of the common law, that 
the partie ſhall net difable Limfelfe. But this holdeth only in civil cauſes ; tor in criminall 
cautes, as felonic, &c. the act and wrong of a madman fhall not bee imputed to him, tor that 
in thoſe cauſes, a#ns non facit c, nifi mens fit rea, and he is «mens (1d of) fine monte, with- 
out his minde or diſcretion ; and furious ſolo furore punitur, a madman is only puniſhed by his 


+6. Al. 27. 21. H. 7. 31. Stan- madnefſe. And fo it is of an infant, untill he be of the age of fourteene, which in law is 
ford 16. b. 8. E. 2. Coron. 412+ accounted the a | 


ge of difcretion. 


Et en ceſt caſe poyes velr un caſe „Oe. And though Liiileton ſaith (one caſe), 
yet other caſes may be found to the ſame end. For it there be granctather, father, and ſon, 
and the father dificife the grandfather, and make a feoffment in fee, without warrentic, 
the grandturher dicth, albcit the right deſcend to the father, he cannot by this right deſcen- 
ded, enter againt his owne teoftment 5 but it he die, the ſonne ſhall enter, and avoid the 
eſtate of the tcoffee, 


do if the grandtather be tenant in taile, and the father diſſeiſe-him, at ſupra, mutati; 
mutand:s, 


If lands be given to two and to the heires of one of them, he that hath the fee ſimple fall 
not have an ation of waſte upon the ſtatute of Gtorcefler, againſt the joyntenant for lite, 
but his heire ſhall maintaine an action of waſte againſt him, upon the ſtatute of Glouceſier,; 
fo the heire fall maintaine that action, which the anceſtor could not. 


Sect. 406. 9 


Z 7 % tiel home de nin ſane AND if ſuch a man of non ſane 

memorie joit feoffment, Ec. 3emorie make a feoffment, 
: * meſme nie fot enter, ne aver &c. hee himſelfe cannot enter, nor 
F rice appel Dum non fuit com- have a writ called Dum non ju!t 
pos mentie, &c. cauſa qua fupra: campos mentis, Ec. cauſa qua ſupra : 
mes apres Þ la mort ſon heire bien but after his death his Hales may 
port enter, ou aver le dit Irie well enter, or have the ſaid writ of 
Dum non fuit compos mentis a Dum nen fit compos mentis at his 
fon election. . Mine la key eff choice. The lame law is where 
lau enfant deins age fait feofje= an infant within age maketh a 
ment, et devie, fon beire poit en- feoftment, and dieth, his heire may 
ter, ou aver un briefe de Dum enter, or have a writ of Dum fuit 
tuit infra ætatem, &c. mfra atatem, Ec. 


£4 [ - 8 feaff ment, &©c. Or any other like conveyance i fais; but fines and other 
aflurances ef record are not impiycd in this (Sc.) 
, ; . 

Mefme la ley d'un enfant. This is true, as to the bringing of a Dum uit infoa 
Etatem, Cc. but without quc ion the aituut in that cale might have entted, as it yppeareth 
in the next dcction. | 

Briefe Dum non fuit compos mentis. Thiz writ bas it appearcth by our 
author) leth ſor the heire of him thut wiz no compos ment?s, und not for hümeife; but a Dum 
uit infra «tatyn lieth as well for the ancehior hunſelt atter his full age, as tor ts heire. 


Sect. 


Se. nuded L. and XI. and Roh. The rt 
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Lib. 3. 


Of Diſcents. 


Sect. 407, 408, 


Sect. 407. 


JTEM, fi 'jeo ſue ® difſeifie per un 

enfant deins age, lequel alie- 
na a un auter en fee, et Palienee 
devie ſeifie, et les tenements diſcend- 
ont a fon Heire, + efleant Fenfant 
deins age, mon entry eft tolle 


Sc Þ. 
Sect. 


ES þ Penjant deins age enter 
fur I beire gue eft & eins per dif- 


cent, come il bien poit, pur ces que 


Il meſrne le diſcent fuit durant ſon 
nonage, donque geo bien puiſſe enter 


forle diſſeiſor, pur ceo que fer ſon en- 


trie il ad defeat et ament le diſceut. 


A LSO, if I be diſſeiſed by an in- 

fant within age, who alicneth 
to another in fee, and the alience 
dicth ſeiſed, and the lands de- 
ſcend to his heire, being an in- 
fant within age, my entrie is 
taken away, &c. 


408. 


BUT if the infant within age 

enter upon the heire which is 
in by diſcent, as he well may, 
for that the ſame diſcent was du - 
ring his nonage, then I may well 
enter upon the diſſeiſor, becauſe 
by his centric hee hath defeated 


N meſme e manner 
eft, tou fes fue d. ei- 
fie, et le diſſeiſor fait 
feaffment en ſee fur 
condition, et te feojje? 
zoruſt de tiel eftate 
ſciſie, ¶ es ne purray 
* ny enter fur TT 
Fheire le feoffee : mes 
ji be condition ſoit en- 
freint, iſint que pur 
cel cauſe le feaffor en- 
tor fur Pbeire, ore co 
bien puiſſe enter, pur ces 
que quant le feoffor on 
ſes Heines entront fur de 
condition enfreint, le 
difcent off outer ment 
defeat, &c. II 


* dtfiifie not in Roh. but in I. and M. 
$ emrs—/ieire, L. and N. and Roh. 


my not in L. and M. nor Roh. 


and taken away the diſcent. 
H* RE it appeareth, that the entrie of the infant is lawfull, and giveth advantage to 


the difleiſce to enter alſo, becauic the diſcent, which was the impediment, is avoided. 

And it is to be obſerved, that if the diſcent be caſt, the infant being within age, he may 
enter at any time, either within age, or atter his full age. 
And ſo it is if an infant make a feoffment &c, he may enter either within age, or at any 
thue After his full age, and ſo ia both caſes may his heire, 


Sect. 409. 

N the ſame manner 

it is, where I am dil- 
ſciſed, and the diſſei- 
ſor make a fcofrment 
in fee upon condition, 
and the ſeoffce die of 
ſuch eſlate {ciſed, I 
may not enicr upon 
the hcire of the feof- 
fee : but if the condi- 
tion bee broken, ſo as 
for this caule the ſeof- 
for enter upon the 
heire, now I may well 
enter, for that when 
the feoffor or his 
heires enter for the 
condition broken, the 
diſcent is utterly de- 
feated, &c. 


+ et ulded J., and M. and Roh. 
zue ſiut not in L. and M. but in Roh. 


++ Heir tete, L. and M. and Roh. 


H E reaſon hereof is 
apparent, for ce/ante 
cauſd, ceijſat cauſatum, Fe- 
nant in cabite maketh a fcoff- 
ment in fee to the uſe of 
the feoffee and his heires, 
untill the teoftor pay an 
hundred pounds to him or 
his heires, the feoffee dieth 
his heire within age,now hath 
the king the wardfhip of the 
bodie, and is 1atituled to the 
guard of the land. But if 
the teoffor pay the hundred 
pounds altos Ri to the limi- 
tation, the wardſhip 13 deveſt- 
cd, both for the body and the 
land, and ſo it is in caſe of a 
condition ; for, as Littleton 
here ſaith, the diſcent, which 
is the cauſe of wardſhip, is 
utterly defeated. And by theſe 
two laſt caſes which Liztleton 
hath here put, it appeareth, 
that there is no difference, 
where the diſcent is difathr- 
med by a right paramount, as 
where the ſtate was never 
la w- 


409. 2.48 


Vide the next Sc, ſollowing. 


43. E. 3. tit. Fntr. Cong. 
Vet. N. B. 166. bh, 
F. N. B 192. 


45+ E. 3. $1. 


Vide the Se. next precedent. 
Dyer 13. El. fol. 298. 299. 
Aut. 5 395+) 


Ant. 76. b. 


1 c. not in I. aud M. nor Rob- 
q Cc. added I. and M. and Rot, 
3}? &c. not in L. and M. nor Rob, 


3 eee - 


— 


—— 


. 


(Ant. 126. b. 23%. b. g. Rep. 61.) 


* Vid. pl. Com. Dame Halc's 


6. . 3. 41. &e. 


E., OWNe'! 


* oer reeere 
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Cap. 6. 


lawfull, (as in the caſe of an infant,) and 


Of Diſcents. 


here the diic 


* 
Ci 18 18 «+ 


Sect. 410. 


ed for a time, the eſtate 


being law full, and being atter deteated by matter cx pof? fatto, 1 a * of re-entry. 


Nretureligion, Sc. 
Here 1s implied profel- 


fon. "This difcent ſhall not 
barre the entry of the diſ- 
{ciice, for th: it the diſcent 


commeth by the deed of the 
father, becauſe he cntred 
into religion, wherein there 


3s an cxcclle: t point Wor- 
thy of e Eg for al- 


beit the entry into religion 
make not the diſcent, but 
the proteiſion, whereot you 
have re ad beforc, Seel. 200. 
yet here vou may leu ne by 
Littleton, that the law re- 
ſpects the originall act, and 
that is, his entry into reli- 
gion, Which is his owne act, 
whereupon the profeſſion fol. 
lowed ; whereby the diſcent 
h: ned ; for, Crjuſyne rei Fa- 
Vi pars, principizm eft. 
And againe, Origo ret inſpici 
debet, whe: reof you ſhall make 
ereat uſe in reading ot our 


bookes, * Herc "Litcheton 
attibuteth the cauſe of the 
difcent to his entry into 


religion, which was his owne 
act, whereas a difcent doth 
not take away an entry un- 
leit it commeth by de: ath, 
which. as Littleton ſaith, io 
the act of God. and no glo- 
11015 pretext of an act no, 
thougł it ber of religio! mall 
work a wrong to a ftran 
that hath light, to barre him 
of his e ntrje. But it is ſad, 
that in the caſe of the baſtard 
eigne, and mulier priſe, ſuch 


zer, 


di ſcent th; i! hz; 33716 ! the 
lier, as before hath beene 
1. id, and ach an Deire th At 


COmmeth in b y ſuch a diſcent, 
Ullall have his age. 


Car .. jco arraig ue 
707 


a man be tenant or defen 


et. Aud 10 it 18 ot 


* 
* X* * 1 

IL ++ $5 £4 
* 


ft * dQ , 


1M * > men entry, Se. 


net in I, and M. nor Rok, 


J jeo arrait: 


{6 HD £ - 3 
42% „5 CCC. Nota, if 
ant in a 
1 ! 3 a= 
want Or detenQant entreta nito elne 10 ly by this lie 
a rchgnation; 
. beca ule ec he 18 "6, * le <> by judgn: ent, an 


Sect. 410. 


[/ 7 N, j Jeb hy Fl F 
ferfie , ct 2 dijje Jo r ad 

iſſue et enter ear gion, 
per force de quot ius Felton 
ments diſcendo1:t @ {51 
iſſue, enceſt caſe jeo bien 
Fulſſe enter fur Tiffne, 
et uncore la juit un dij- 
Cont. Mes pur ca gue 
ticl diſcent vient ol i 72 
ſue per fait le pier, ſei- 
licet pus ces que? it en- 
ler en religion, Sc. et 
le difcent ne vient a luy 
per fait de Dieu, ſcili- 
cet, fer mort, Cc. mon 
entre et congeable. Car 
g7e un afſife 
de novel diſſciſin en- 
vers mon difſetſor, co- 
ment quew put enter On 
religiou, ces ne abate- 
ra my mon briefe, mes 
mon briefe (ceo non cb. 

Har t) toy: Ta en fa 
mon reco— 


* 
luy >a 
„ * 


oi. C0 of ® 
ICT'E- EF S 
bn , 
ST 64 „ 
£ Fee. 2 [ 
vel gu a fot iſſue j 2 


for Hat 661 hut mere , Ne 
22 'a 119) 13: 


S441. - 
t/ 4%, — 


reall or pet rſonall a 1 m. 


* 


+ # not in L. and NI. 


? 7 . A *+ y 
* Ut pe F wry Hit 
Fo 71 þ.© . Fs; * 
0 TOE f 77. 


vw 11G is N at, ated, 
but otherwite it is of a depoktion, or dc priv, ation, 
1 yct his cfience,. &c. 
WEN Cam Ted tur in 1 


LSO, if I be diſici- 
ſed, and the difiei- 
for hath iſſue and en- 
treth into religion, 
by force whereof the 
lands deſcend tohis 1 
ſue, in this caſe I may 
well enter upon the 11- 
ſue, and yet there was 
adiſcent. But for that 
ſuch d iſcent commeth 
to the iſſue by the act 
of the father, ilicet, 
for that he entred in- 
to religion, &c. and the 
diſcent came not un- 
to him by the act of 
God, (ſcllicet) bydeath, 
&C. my entry is conge- 
able. For if larraigne 
an aſſiſe of novel di- 
n againſt my diſſei- 
for, albeit he aſter en- 
ter into religion, this 
ſnall not abate my 
it, but mywrit{not- 
withilanding this) 
(hall it: and inhis force, 
and my recovery a- 
ainſt him ſhall bee 
N And by the 
{ame reaton the dii- 
cent which commeth 
to lis iſſue by his own 
act, hal not take from 
my entry, &c. 


and hanging the ſuit the te- 
becauie it is by his 


r 


TH 


was the cauic thercof, /d in 


Here is huplyed, or any of my heires. 


Sch. 


nor Roh. 


r N 


e Wt A's ay" 


N * * 1 It & N '£ _ ; 
„ „ AS D—— Eu IR & 5 >. - 3 * 4% 


Lb. 3. 


TE M. ſi jeo teſſe a 

tun home certain? 
terres pur terme de 
20 ans, et un auter 
moy dijjei/jt, et ouſta 


te termor, ct devie ſei- 


fie, et los tenements dif- 


cendont a fon beire, jeo 
ne purroy enter; et un- 
core le leſſee pur terme 
dans bienpuit enter, pur 
ceo que il per fon entry 
ne ouſta I hetre que e/t 
eins per diſcent de le 


franktenement que eft 


a luy diſcendus, mes 


Solement * claime da- 


ver les tenements pur 
terme dans, lequel 
n'eſt T pas expulſement 
de le franktenement 
del heire que eft eins 
per diſcent. Mes au- 
terment ot ou mon 
tenant a terme de vie 
eſt Alilſeiſie, cauſa 
patet, &c. 


Of Diſcents. 


Sect. 411. 


ALSO, if! let unto a 

man certain lands 
for the terme of twen- 
ty yeares, and another 
diſſeiſeth me, and ouſt: 


the termor, and die 


ſeiſed,, and the lands 
deſcend to his heire, 
I may not enter ; and 
yet the leflte tor 
yeares may well enter, 
becauſe that by hisen- 
try hee doth not ouſte 
the heire who is in by 
diſcent of the free— 


hold which is detcen-. 


ded unto him, but on- 
ly claymeth to have 
the lands for terme 
of ycares, which is no 
expulſion from the 
freehold of the heire 
who is in by diſcent. 
But otherwiſe it is 
where my tenant for 
terme of life is diſſci- 
ied, cauſa patet, Sc. (1) 


Sect. 411,412. 249 


PI R ferme de 20 


ans. It is cleere 
that a diſcent ſhall not take 
away the cntrie of a leſſee for 
yeares, as our author here 
taith, nor of a tenant by 
ele, or tenant by ſtature 
m-rchant, or ſuch like, as 
have but a chattle and no 
treehold ; and the reaſon isa, 
tor that by their entry upon 
the herre by diſcent, they take 
no freehold (which, as often 
hath biz obſerved, is fo much 
re:;pected in law) from him; 
but otherwiſe it is of an eſtate 
tor lite, or any higher eſtate. 
And as a ditcent of a free- 
hold and inheritance ſhall 
take away the entry of him 
that right hath to a frechold, 
or mheritance, ſo a diſcent 
of a freehold and inheritance 
cannot take away the entry of 
him that hath but a chattle, 
for that no difcent or dywg 
ſeiſed can be of the ſame. 


(2) Aman ſeiſedofanadvow- 
fon in fee, grants three avoy- 
dances one after another, and 
alter the church becommeth 
void, and the grantor pre- 
ſents, and his clarke is ad- 
mitted and inſtituted, and af- 
ter the church becomes void 
againe, the grantee may pre- 
ſent to the ' ary avoidance, 
tor that he was not put out of 


the poſſeſſion thereof; for as the leſſor having the freehold and inheritance cannot diff*iſe 
his lcflee for ray having but a chattle, that any diſcent may be caſt, to take away his entry 


(as Littleton 


iere faith) ; ſo in the ſaid caſe, the grantor hath the tranktenement and fee of * 


the advowſon rightfully, fo as he cannot make any uſurpution, to gaine any eſtate, or to put 
the graniee ſo out of poſſeſſion as that he thould not preſent, no more than the leſſee for 
veures in this caſe, to enter. Alto in re{pect of the privitie that is betweene them, the uſur- 
pation of the grantor ſhall not put the grantee out of poſſeiſion for the two latter avoydances. 
And this was reſolved [a] by all the judges of the court af common pleas, which I myſelfe 


heard and obſerved. 


TEM. il eft dit, 

gue fi bome </ 
eie de tenements 
en fee per occupation 
en temps de guerre, 
et ent moruſl ſeiſie en 


* claime not in L. and M. nor Roh. 


Sect. 412. 


ALso, it is ſaid, that 


if a man be ſeiſed 
of lands in fee by oc- 
cupation in time of 
warre, and thereof 
dieth ſeiſed in the 


c. not in L. and M. nor Roh. 


+ pas not in L. and VI. nor Roli, 


E R occupation en 


temps de guerre. 

Firft, it is neceſſarie to be 
knowne, what ſhall bee ſaid 
time of peace, trmpus pacis ; 
and what ſhall be ſaid em- 
pus Jelli, five guerre, time of 
WAITE. Tempus pacis 72 quans 
«0 


(See 2. Roll. Ahr. 351. Hob. ges. 
323. 5, Rep. 57. 102.) 


[a] Hill. 18. Eliz. in communi 
beuCcy, 


(4- Inſt. 125.) 


+ difife—ſeifie, &c. L. aud M. and Roh. 


(1) A leaſe is conſidered as a covenant real, that binds the poſſeſſion of lands into whoſe hands ſever it comes, if the lands be not 
evicted by a ſuperior title; yet the termor has not the freehold in him, but holds the poſſeſſion as bailitf of the freeholder, nomine aliens, 


by virtue of the obligation of the covenant. 


Now then, if the termor enters before the deſcent, he reveſts the freehold in the diſſeiſee, 


who has the right of poſſeſſion ; but if he enters after the deſcent, then he can only hold in the name of the frecholder, who has the 
preſent right of poſſeſſion, which is the heir of the diſſeiſor. Gilb. Ten. 35. : 
(2) Hob. 322. 323+ fir William Elvis's caſe. This very coſe wwas the principal point; and there, by Hobart, Warburton, and Winch, 
it «was adjudgnd contra, that uſurpation by the grantor puts the g1 anice out of pofſiffion, and gets all that was granted out, Hutton 
diſſentiente. But it appears that this place is good law, and that Hobart erravit. Mil. 12. Car. C. B. Legge v. Archer. A man leaſed 
an adwvoruſun for years, and then preſented ; this was ruled ie be no uſurpation, but plenarily pro hac vice: this place 15 cited l. 8. 
, 5+ idque ratione privity, ut inter coparceners, aud vec nts Ay 14 againſt his &wn dt. &. Rep. Damport's caſe, Lord Nott. MB, 
© 4 
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Lib. 3. Cap. ö. Of Diſcents. Sect. 41 2. 


n EF. . do cancellaria, & alice 44 temps de guerre, et time of warre, and the 
arte 1. & paſch, 28. F. 3 unt atertie, quibus lex : 

6. judicata coram rege. lib. 2. Ke bela e fer: les tenements diſ= tenements deicend to 
„I. 27. in theſaur. Paſch. g. E. 3. 1 mo * . * - . . . _ 
DT lies corn pag nt fa oy gs 10 2 ad- cendont a fon heire, his heire, ſuch diſcent 
the:(aur. lib. 2. fol. 92. judged in the cal ot Roger 1 all not ouſt any man 
(Cro. Car. 51.) . tiel diſcent ne ouſte- ſhall 0 y 


carle of Lancaſter, Unim ra aſcun home de ſon of his entry; and of 
4% fit guerrina neene, natu= entry; et de ceo home this a man may ce in 


14. E. g. tit, ſcire facias 122, but raltſer debet jndicari per recor- . . f . 
* ally in the record at large. oe regis, & corum, gui curias port Der en UN Plee a plea — a writ of 
| regis per lrgem terre cuſto- ſur un briefe de aiel, aiel, 7. E. 2. 

diuni, & gubernant, ſed non 4 

allo modo. 2 fs E. 2. 


And therefore when the courts of juſtice be open, and the judges and miniſters of the ſame 
may by law protect men from wrong and violence, and diſtribute juſtice to all, it is faid to be 
time of peace. So, when by invaſion, inſurrection, rebellions, or ſuch like, the peaceable 
eourſe of juſtice is diſturbed and ſtopped, ſo as the courts of juſtice he as it were ſhut up, 
et /ilant leges inter arma, then it is ſaid to be time of warre. And the triall hereof is by the re- 
cords, and judges of the court of juſtice ; for by them it will appeare, whether juſtice had her 
equall courſe of proceeding at tkat time or no, and this ſhall not be tried by jury. 

If a man be diſſciſed in time of peace, and the diſcent is caſt in time of warre, this ſhall not 
take away the entry of the diſſeiſce. | 
Brado: lib, 4. ol. 240. Item tempore pacis, quod dicitur ad differentiam corum que fuerunt tempore belli, quod idem A. 
guod tempore guerrino, quod nihil ert a tempore juris. & injurice ; eft enim tempus injuriæ, cu 
fuerunt oppreſſiones violente, quibus reſiſi non poteſt. & diſſeiſine injuſtæ. : ; 
So as hereby it alſo appeareth, that time of peace is the time of law and right, and time cf 
warre is the time of violent oppreſſion, which cannot be reſiſted by the _ courſe of law. 
And therefore in all reall actions, the expleas, or taking of the protits, are layed tempore pacts, 
{or if they were taken tempore lelli, they are not accounted of in law. (1) 


Per occufation. Occupation is a word of art; and ſigniſieth a putting out of a man's 
ſcechold in time of warre; and it is all one with a diſſeiſin in time of peace, ſaving that it is 
not ſo dangerous as it appeareth here by I. ittleton; and therefore the law gave a writ in that 
cuſe of occupaw 7, ſo called, by reaſon of that word in the writ, in ftead of di/e7/rir, in the 
I. b. 4. fol. 49. 30. Ogne's rale. a//iſc of novel diſſeiſin, if the difſerlin had beene done in time of peace ; whereby it appcareth, 

how aptly both in this, and in all other places, Zzztleron thorow his whole booke 8 
Eut albeit ocerpatio, whereof 1. ittleton here ſpeaketh, is vſed only in the ſaid writ, and in none 
ether, (that I can finde or remember) yet hath it beene uſed commonly in conveyances and 
leaſes, to limit, or make certaine precedent words, as ad tunc in tenurd & occypatione. But 
occrpatio is applyed to the poſſeſſion, be it lawfull or unlawtull ; it hath alſo crept into ſome 


ts of parliament, as 4. H. 7. cap. 19. 39. Eliz. cab. 1. and others; and occxpare is ſome- 
times taken to conquer. 


Et de ceo home poit vier en un plea fur briefe de atel, anno 7. E. 2. 


Hereby it appcares, that ancient termes or yearcs, after the example of Litileton, are to bee 
cited and vouched, for confirmation of the law, albeit they were never printed ; and that of 
thoſe yearcs, thoſe eſpecially of E. 1. H. 3. &c. are worthy of the reading and obſervation ; a 
great number of which I have ſcene and obſerved, which in mine opinion doe give a great 
light, not oncly to the underſtanding and reaſon of the common law, (which Fitz herbert 
either ſaw not, or were by him omitted) but alſo to the true expoſition of the ancient ſtatutes 
made in thoſe times. Yet mine advice is, that they be read in their time. For after our ſtu- 
dient is enabled and armed to ſet on our yeare bookes, or reports of the law, let him reade 
$irit the latter reports, for two cauſes, Firſt, for that for the moſt part the latter judge- 
ments and reſolutions are the ſureſt, and therefore it is beſt to ſeaſon him with them in the 
beginning, both for the ſetling of his judgment, and for the retaining of them in memorie. 
Secondly, for that the latter are more facile and cafier to be underſtood, than the more an- 
cient : but after the reading of them, then to readetheſe others before mentioned, and all the 
ancient authors that have written of our law; for I would with our ſtudient to be a complear 
6G. F. 3. 4% 7. F. 3. darr. preſ. 2. lawyer, But now to returne. As it is in caſe of diſcent, ſo it is incaſe of preſentation, for 
v3, E. 2. ques. np 78. vo uſurparion in time of warre putteth the right patron out of poſſeſion, albcit the incumbent 
fe: ie Wo Its come in by inſtitution and induction : and time of warre doth not onely give privilege to them 
that be in warre, but to all others within the kingdome ; and although the admiſhon and in- 


L+zham cape de novel dilicifin. 


ſtitution be in time of peace, yet if the preſentment were in time of warre, it putteth not the 


right patron out of poſſeſſion. 


Sect. 


' 
'TIET) 


tere 15 nuit ation at all 6f the matter; but on the re: mr of this caſe, as is tobe ſcen in the manuſcript Rep. of Coke 45% the caſe was 
dns: Ila Lancafter granted to the abbot of Rumſ:y and his fuccefſurs, quod fi ex tunc aliquo tempore vel aliqui occaGonc 
guerre in reno Angire feriam ſum ammterent, ita quod nihiil inde percipere poſſunt, quicti efſentejuſdem anno ct tempore de forma 
tus provi sol. And ron ſcire facies fer the arrears of that rent, <vhich was in court fer three years, Viz 11. 42. and 13. E. 5. 
te abbot pieaded theſe charters, ard ſaid, that guerra fuit tim ſuper mare quam ſuper terram inter dominum regem et illos de Francis, 
ita quod murcatores ad diétas nundinas nec venerunt ut ſolebunt, nec iple abbas aliquod proficuum de fiſdem nundinis per idem tempus 
percepit nec percipere pott, quod paratus fuit verif care juxta tenorem charta pra- dict; and it was refolved, quod uti dm terra fit guer- 
Jena, XC, prout hic natatur. Then 14 folloes ix the ſuid manuſeript : Nota, quod guerra dicitur in hec regno eile, quando exereitiuna 
juſtia! in 2 ct placeis regis mpe ditur. And Coke ads a fort note: Cco trval de guerre in ceſt realm; ot ex hoc ſemble que ne fuit 
Ezuerte inter FE. 4. ct 1. (. 


4 


. car exercitium jut tin non impeditum ſuit, come appiert per les reports de 10. E. 3. et 49. II. 6. rec 
'2emps II. 3. hic ſupra, nec temps Car. 1. 


Lord Nutt. MS; 


I Editor is rot been able to diſcover what is the manuſcript to which lord Nottingham alludes in this place 
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Lib. 3. Of Diſcents, Set. 413, 414, 2 50 


Sect. 41 3. 
ALso, that no dying PE R fucceſſin. 


morant ſeiſie {ou ſeiſed {where the : This = nn. 
les tenements vien- tenements come to an- . 3 1 
dront a un auter per other by ſucceſſion) hare ſucceſſion perpetuall, and 


0 a not to naturall men; as to 
ſucceſſion} & tollera ſhall take away the en- NF 


[entred'aſcunperſon, trie of any perſon, &c. or to an abbot, deane, arch- 
Sc. I Come de pre- As of prelates, ab- deacon, prebend, parſon, &c. 

1 . and their ſucceſſors, and not 
lates, abbots, priors, bots, priors, deanes, to 7, S. or any other naturall 
deans, ou parſon d'eſ= or of the parſon of a body and his ſucceſſors, but 


Py to him and his heires. And 7-E-3 25. 4. 6. E. 3. 13. & . 
gliſe, || ou dauters church, or of other the fucceſſor of an 1 


corps politicke, Sc. bodies politike, &c. is in the poff, and the heire 
coment que ils fue- albeit there were xx, „ the natural man is in the 


. . ; er; and ſuccedrre is derived 
ront xx. merants ſei- dyings ſeiſed, and xx. af ſub and cedere, 


* *. 0 ul "= 4 3 
fie, et x 7 ſucceſſors, this mou Corps politique, Ge. 
ceo ne tolle jammes not put any man from Ts is 4 body to take in ſac- 
aſcun home de fon en- his entrie (2). ceſſion, framed (as to that ca- 


TEM, * gue nul 


trie 8 pacity) by policie, and there- 
. ., upon it is called here by Lir- 

Plus ſerra dit de More ſhall be ſaid e a body politike; and it , 
diſcents en le prochein of diſcents in the next '* d called a corporation, or 


a body mcorporate, becauſe 

the perſons are made into a 

| body, and are of capacity to 

take and grant, &c, Ard this body politike, or incorporate, may commence, and 

be eſtabliſhed three manner of ways, iz. by preſcription, by letters patents, or by 

act of 1 Every body politike, or corporate, is either eceleſiaſticall or lay 

eccleſiaſtical, either regular, as abbots, priors, &c. or ſecular, as biſhops, deanes, arch- 

deacons, parſons, vicars, Sc. lay, as maior and communaltie, baylites and burgeſſes, 

Sc. Alſo every body politike, or corporate, is either elective, preſentative, collative, or , 

donative. And againe it is either ſole, or aggregate of many; as you may reade in the — 3. — 2 REAR 1 
Third Part of my Commentaries. And this b "I te.” Me 0 th 


ody politike, or corporate, aggregate of man \Si a; Mikes. "abs of 
u by the civilians called collegium, or aniverſitas. . A * B 


¶ chapter. chapter. 


CHay. 7. Continuall Claime. 
CONTINUAL 


.clatme eft ＋ la 
lou home ad droit et 
title dentrer en af- 
cuns terres ou tene- 


ONTINUAL claim 
1s where a man hath 
right and title to enter 
into any lands or tene- 
ments whereof another 


Sect. 414. 


E RE our Author firſt 
deſcribeth what a 
continuall claime is. It 
is called continuum clam. 
am, becauſe at the com- 
mon law it muſt have beene 
made within every yeare and 


Mirror cap. 1. 6. 15. & 5. 18. 
Bracton li. 5. fo. 435- 436. 
Britton 107. b. 126. 4- 
Fleta lib. 6. cap» 58. 33+ 

Vid. Sect. 424. 


* * a is ſeiſed 1 i day, as Littleton here teach - 
ments dont ** auter oft is feiled in fee, or in fee . 37 7 3 


Seifie en fee, ou en. ce tail, ifhee which hath ti- right hath, maketh claime, Vid. Sect. 383. 32. H. E. (5 
taile, fi cefly que ad tle toenter makes conti- and the ter-tenant dieth 


, 2 ithin the ye: d the day 
title dentrer fait con- nuall claime to the lands hiscldme though it bee but 


tinuall 


* que not in L. and M. nor Roh. + ne added in L. and M. and Roh. * rome==quor, L. and M. and Rah. 
on d auters corps pol tie, not in L. and M. nor Roh. $ &c. added L. and M. and Roh. 
q prochein chapitre-=-chapitre de continuetle clayme, L. and M. and Roh. J per added IL. and M. un added L. and ML 


(1) By the ſtatute of Umitatione, 2 1. Jac. 1. c. 16. it is enaQed,. that no entry ſhall be made by any man upon lands, unleſs 
*whihin twenty years after his right thall accrue, —— By the 4th and «th Ann. c. 16. it is enatted, that no entry ſhall be of ſorce to 
fatisfy the ſtatute of limitations, or to avoid a fine levied of lands, unleſs an aclion be thereupon commenced wüuhin one year 
alter, and proſecuted with cflect. 


1 2 


' 2 5 
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Lib. z. 


* Vid. SM 4 4 


Dyer 19. El. Pl. Com. 374- 
15. H. 7. 3. 4. Jacobi 's caſe. 
28. H. 6. 28. 


Vid. Sect. 4432. 43 E. 3. 21. 


7. H. 6 45 Contin. Claime 1. 


Downcler's calc. 5. E. 4. 4 
(Plo. 191; 6.) 

ty. Rep. 1000.) 

(2, Rep. 67. 4] 


(1, Roll. Abr. 630.) 


BroQton lib. 5. fo. 446. 

Fleta lib. 5. cap. 32. 33. 

22. H. 6. 37. 9. 'H. 4+ 5+ A. 
15. E. 4. 22. à. 


23. H. 6. 37. 


(1) It ho moon: COMER: ed in the notes to the 


\ 
" 


thc heir of ti he ai! 


Cap. 7. 


onee made fas hath beene 
Cod) all preferve the entry 
of hin that maketh the 
claime (1). 


Ad droit et title 


dA enter. And yet in fome 
Caſts, a continu; 11 clue 
may be made by him that kath 
right, and cannot enter. 

It tenant for years, te- 

nant by ſtatute ſtaple, mer- 
chant, or eegit, be ouſted, 
and he in the reverſion dif- 
ſciſed, the leſſor, or he in 
reverſion, may enter to the 
intent to make his claime, 
and yet his entry as to take 
any profits, is not lawfull du- 
ring the terme. And in the 
ſame manner, the leſior or he 
in the reverſion in that cafe 
may enter to avoid a colla- 
terall warranty, or the lef- 
for 1 in that caſe may recover 
in an aſſiſe. And ſo (as ſome 
have holden) may the g flor 
enter in caſe of a lcaſe for 
life, to this intent, to avoid a 
diſcent, or a warranty. 

It the dilleifce make con- 
tinuall claime, and the diſ- 
ſcifor die ſeiſed within the 
yeare, his heire within age, 
and by office the king is in- 
titled to the war ſhip, albeit 
the entry of the difleiſec bee 
not lawtull, yet may he make 
continuall claume to avoid a 
diſcent, and fo in the like. 


Uncore pot celuy 
que fait tiel clayme ou 


fon Heire enter. This is to be underſtood in this manner: 


Of Continuall Claime. 


tinuall claime a les 
terres ou terements 
devant le morant ſet- 


fie de celuy que tient 


les tenements, donques 
coment que tel tenant 
moruſt ent ſciſi, et les 
leres ou Ttenements 
difcendront a fon 
heire, uncore poit ce- 
luy que avoit fait tiel 
claime, ou ſon heire, 
enter en les terres ou 
tenements ifjint diſ- 
cendus, per cauſe de le 
continual claime fait, 
nient contriſtiant le 
diſcent, Sicome en 


caſe que home ſoit diſ- 


ferfi e, et le diſſeijee 


fait continual claime 


a les tenements en la 
vie le difjerfor, coment 
que le difſciſor devie 


Seifi e en fee, et la terre 


diſccndift a fon heire, 
uncore port le diffeiſee 


enter ſur la poſſilßan 


le berre, nient obſtunt 
le diſcent *. 


or tenements before 
the dying ſeiſed of him 
which holdcth the te- 
nements, then albeit. 
that ſuch tenant diet! 
therof ſciſed, and the 
lands or tenements de- 
ſcend to his heire, yet 
may he who hath made 
ſuch continual claime, 
or his heire, enter into 
the lands or tenements 
ſo deſcended, by rea- 
ſon of the continuall 
claime made, not- 
withſtanding the diſ- 
cent. As in caſe that 
a man bee difleiſed, 
and the diſſeiſee makes 
continuall claime to 
the tenements in the 


life of the diſſeiſor, al- 


though that the diſ- 
N! dieth ſeiſcd in 


fee, and the land de- 


ſcend to his heire, yet 
may the diſſeiſee enter 


upon the poſſeſſion of 


the heire,  notwith- 
ſtanding the diſcent. 


that if the father make claime, 


and the diſſeiſor dieth, and then the father dicth, that his heire may eater, becauſe the diſcene 
was- caſt in the father's time, and the right of entry which the father gained by his claime, 
ſhall deſcend to his heire. But if the father make continuall cluime, and dieth, and the ſonn» 
make no continuzll claime, and within the yeare and day-after the claime made by the father, 


the difteifor dieth, this fhall take away the entry of the ſonne, for that the diſcent was cuſt 


in his time, and the claime made by the father thall not availe him, that might have clauned 
himſelfe. And of this opinion was Litleton himſelfe in our bookes, where he holdeth, that 
no continuall claime can avoid a diſcent, unletfe it be made by him that hath title to enter, 


and in whoſe life the dying ſeiſed was, 


Sect. 416. 


See more of this matter hereafter, in this chapter, 


And as here I.i:tton putteth his caſe of the anceſtor and heire, ſo it holdeth in all reſpects, 
of the predecelior and ſucceflor, 


c. added in L. and M. and Roh. 


quired by his being fes titte *y to live and die in the pcaceable 


to do the {eudil duties; <a i b 


rcaſons covid exit, nete = 


claim muſt have been made within a year and a Cay next preceding the deſcent 


this chapter, obſerves, that the 


period of time within which the feudal ſervices muſt be required, 


of differcnt acts in our law, 


plete year. --- In Plo. Com. 359. 4 


Ly of 2 purifunent on the tenant tor his 


Sect, 


chapter of Diſcents, that the reaſons for which the lew proteRed the poſſeſſion of 
the entry of the didgiſgs, were, the notoriety and preſumptive right of poſſeſſion which the ditlcifor ac- 
poſlehion of the lands; the neceſſitx th: at meſs ſhould be a tenant 
neglect in not allerting his right. But none of theſe 


- tenant entered upon n tuc lands, and made his claim for them; as by doing fo he — ented the preſump- 
tion in favour of the tis of the diflenor'; ; made a tender to the lord of his feudal fervices ; and did all that was in his power t9 
reſtore his polſſcflion., Put to entitle the diffe; = to enter on the heir of the dilleifor, notwithſtanding the diſcent upon him, this 


Lord chief baron Gilbert, in his chmentary upon 


notiom of laches, in not claiming for a year and a day, is taken out of the feudal law, it being tlie 
It is a ſſhace or time which is preſeribed for the perforn: a: nee 
and in all laws derived from the feuda! mftitrutions, It feems only to import the ſpace of a com- 


priety, that he hath not in polteſnon, but is Cetained from him by wrong. 


lord chief juſtice Dyer is ſaid to have defined claim to be a challenge of the ownerthip, or pro- 


Sect, 414. 
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Lab. 3. 


ELN mejme le maner oft, fi tenant 

a terme de vie alien en fee, 
.celuy en le reverſion 'ou celuy en 
le remainder poit enter ſur Palienee. 
Et ſi tiel ahenee devie ſeifie di tiel 
eftate ſans continual claime fait a 
les tenements, devant le morant ſt- 


fi del alienee, et les tenements per 


cauſe del morant ſeiſi del atienee 
diſcendont * a ſon heire, donques 
ne poit celuy en le reverſion ne 
celuy en le remainder enter. Mes 
＋. /i celuy en le reverſion ou celuy 


en le remainder, que ad cauſe d eu- 


tre ſur Faltenee, fait continual 
claime à les tenements devant le 


morant ſeiſi del alienee, donques 
tiel home poit enter apres la mort 


Talience, auxy bien come il puiſſoit 


+ en ſa vie 5. 


Of Continuall Claime. Sect. 41 5, 416. 
Sect. 


415. 


IN the ſame manner it is, if te- 

nant for life alien in fee, hee in 
the reverſion or he in the remain- 
der may enter upon the alienee. 
And if ſuch alience dieth ſeiſed 
of ſuch eſtate without continuall 
claime made to the tenements, 
before the dying ſeiſed of the 
alience, and the lands by reaſon 
of the dying ſeiſed of the alience 
deſcend ta his heire, then cannot 
he in the reverſion nor hee in the 
remainder enter. But if hee in 
the reverſion or in the remainder, 
who hath cauſe to enter upon the 
alienee, makecontinuall claime to 


=Y 


(1. Rep. 14. a.) 


the land before the dying ſeĩſed of 


the alienee, then ſuch a man may 
enter after the death of the alie- 
nee, as well as he might in his 


.life-time. 


B* this it appeareth, that a continuall claime may be made as weil where the lands are 
D in the hands of a feoffee, &c. by title, as in the hands of a duſeiſor, abator, or intru- 


dor, by wrong, as before hath beene noted. 


Sect. 416. 


JTEM, I terre foit 


ALso, if land be let 


ALIEN a un aufer (i. Roll. Abr. 630) 


XI. and Roh. 


lefſe a un home 


pur terme de ſa vie, le 


remainder a un au- 
ter a terme de vie, le 
remainder a la tierce 


en fee, fi le tenant a 


terme de vie aliena a 
un auter en fee, et ce- 
luy en le remamder 
pur terme de vie fait 
continual clatme a la 


terre devant le Mo- 


rant ſeijie d altenee, 


* 


C Ee. 


to a man for terme 
of his life, the remain- 
der to another for 
terme of life, the re- 
mainder to the third in 
fee, if tenant for life 
alien to another in fee, 
and he in the remain- 
der for liſe maketh 
continuall claime to 


the land before the 


dying ſeiſed of the a- 


lienee, and after the 


a ſon heire,-al heire del aliene, L. and M. and Roh. 
L. and M, 


en fee. It is to be 
obſerved, that a forfeiture 
may be made by the aliena- 
tion of a particular tenant, 
two manner of wayes ; either 
in pais, or by matter ot re- 
cord. 

In pais, of lands and te- 
nements Which lie in liver 
(whereof Littleton — wa 
his caſe) where a greater 
eſtate puſſeth by livery, than 
the particular tenant may 
lawtully make, whereby the 
reverſion or remainder is 
deveſted, as here in the ex- 
ample that Litileton putteth 
when tenant for lite alieneth 

10 


+ / not in L. and M. nor Roh. 
$N | 


Vid. Sc. 381. 60g. 616. 611» 
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Lib. 3. 


(1. Rep. 14) 


15. EI. Dy. 3:9. 
16. Kl. Dy. 324 


8 F. 3. Deviſe 81. 15. E. 4. 9. 
Vide Set. 608. 609. 610. 
(:. Koll. Abr. 834 


(1. Rep. 76. b.) 5 
35, H. 6. 62. Tr. 32. El. in 
Intormat, de inttulion vers Ro- 
binſon pur Je Manor de Drayton 
Bailet, lo rclolved by the court 
of cxchegucr. 


(Pot. age. b. 2. Leo. 40. 1. Roll. 
Abr. 853 


® 15. E. 4. 0. 21. E. 3. Cr. 62. 
14. E. 3. 2. Mo. 17. 


15. E. 8. Judg. 237. 6. E. 2. 9. 
9. E. 3. 4. 18. E. 2. Fines 120. 
15. E. 4. 29. 36. H. 6. 29. 
2. II. 6. 9. 4. El. Dv. 9. H. 5. 14. 
22. All. 31. 16. E. 3. 28. 26. Al. 
18. 

(Mo. 77. 212. 1. Rep. 16. 


* c. added L. and M. and Roh. 


added in L. and XI. and Roh. 


A faire continual e!aimJenot in L. and M. nor Roh. 


Cap. 7. 


in fee, which muſt bee under- 
ſtood of a feoftment, fine, or 
recoverie by conſent. 

If tenant for life, and hee 
in the remainder for life in 
Littleton's caſe, hath joyned in 
a fcoffment in fee, this had 
beene a forfeiture of both their 
eſtates, becauſe hee in the re- 
mainder is farticqbs injnriæ. 
And ſo it is if hee in the re— 
-mainder for life had entred, 
end diflerſed tenant for life, 


and made a feoftment in fee, 


this had beene a forfeiture of 
the right of his remainder. (1) 

A particular eſtate of any 
thing that lies in grant, can- 
not be forfeited by any grant 
in fee by deed. As if tenant 
for life or yeares of an ad- 
vowſon, rent, common, or 
.of a reverſion or remainder of 
land, by deed grant the fame 
in ſce, this is no forfeiture of 
their eſtates, for that nothing 
.pafſcs thereby, but that which 
ſawfolly may paſſe ; and of 
that opinion is Liitleton in 
our baokes. 

But if tenant for life or 
yeares of land, the reverſion 
or remainder being in the 
king, make a feoffment in 
fee, this is a forfeiture, and yet 
no reverſion or remainder is 
diveſted out of the king ; and 
the reaſon is, in reſpect of the 
ſolemnitie of the feoftment by 
liverie, tending to the king's 
diſheriſon. (2) 

By matter of record, and 
that by three manner of 
waycs. Firſt, by alienation. 
Secondly, by claiming a 
greater eſtate than he ought, 
ſtrungor. 


Of Continuall Claime. 


et puis ] alienee mo- 
ruſt ſeiſie, ® et puis 
apres celuy en le re- 
mainder pur terme de 
vie moruſt devaunt 
aſcun entree fait fer 
luy, en ceo cas celuy en 
le remainder en fee 
port enter + ſur heire 
I alienee, per cauſe de 
continual claime fait 
per luy que avoit le 
remainder pur terme 
de fa vie, pur ceo que 


liel droit que il ave- 


roit d entre, I alera et 
remaindra a celuy en 
le remainder apres 
luy, entant que celuy 
en le remainder en fee 
§ nue puiſſoit pas enter 
fur Vahenee en fee du— 
rant la vie celuy en 
le remainder pur terme 
de || ſa vie, et fur ces * 
que il ne puiſſoit adon- 
ques faire continual 
claim. Car nul poit 
faire continual claim 
mes quant il ad title 
d'entrie, Sc. 


Sect. 416. 


alience dieth ſeiſed, 

and after he in the re- 

mainder for life diebe- 

ſore any entrie made 
by him, in this caſe 
he in the remainder 
in fee may enter upon 
the heire of the alie-, 
nee, by reaſon of 
the continuall claime 
made by him which 
had the remainder for 
life, becauſe that ſuch 
right as hee had of en- 
trie, ſhall got and re- 
maine to him in the 
remainder after him, 
inſomuch as hee in 
the remainder in fee 
could not enter upon 
the alienee in fee du- 
ring the life of him in 
the remainder for life, 
and for that hee could 
not then make conti- 
nuall claim. (For 
none.can make conti- 
nuallclaime but when 
hee hath title to en- 
ter, &c.) 


Thirdly, by affirming the reverſion or remainder to be in a 


Firtt, by alienation ; and that of two ſorts, 4. by alienetion diveſting, or not diveſting, 


the revertion or remainder. Divetting, as by levying of a fine, or ſuffering 4 common recove- 
rie of lands, whereby the reverion or remainder is diveſted: not diveſting, as by levying of 
a fine in fee, of an advowſon, rent, common, or any other thing that lieth in grant : and of 
this opinion is L.itrleton in our bookes, ® And fo note two diverfitics : firſt, between a grant 
by fine (which is of record) and a grant by deed i pats; and yet in this they both agree, 
that the reveriton or remainder in neither caſe is diveſted : ſecondly, betweene a matter of 
record, as a fine, &c. anda deed recorded, as a dend inrolled, for that worketh no forfeiture, 
becaule the deed is the originall. | 
Secondiy, by claime ; and that may be in two ſorts, either expreſſe or implyed, Ex preſte, 
as if tenant for life will in court of record claime tee, or if leſſee for yeares be ouſted, and 
he will bring an uffiſe ut de libero tenemento. Implyed, as if in a writ ot right brought again{t 
him, he wil! take upon him to joyne the miſe upon the mecte right, which none but tenant 
in fee ſimple ought to doe. So it leſſee for yeares doe loſe in a proccipe, and will bring a writ 
of error, tor crror in procefle, this is a forteiture, (3) . | 
Thirdly, 


+ Fr. added L. and M. and Roh. + zen L. and M. and Roh. & v 


| /a not in L. and XI. nor Roh. += ge not in L. and M. nor Roh ++ {Car nut 


(1) See the obſervations on feoffments introduced in the notes to the next chapter. 


(2) See ant. 233. b. note. 


(3) So in the caſe of a leaſe for life, the tenant may plead it in bar; but in the caſe of a leaſe for vears, or an eftate by tenant by 
ſtatute or git, the defendant ſhall not plend in bar, as to fay, JU vun, but juſtify by force of the leaſe 3 and conclude, It 


[ans tort 3 and if the tcnant of 


the freehold be not named, he ſhall plead, uu tenant de franttc;:oment A en, le bref; andin the 


.cale of à feoflmeut with a warranty, he muſt rely on the warranty. See ant. 238. b. 239. 2. 
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Thirdly, By affirming the reverſion or remainder to be in a ſtranger, and that either active- 
ly or paftively. Actively, by five manner of wayes. As firlt, if tenant for life pray in aid of 
A ranger, whereby he affirmes the reverſion to be in him. Secondly, if he atrurne to the 

rant of a ſtranger ; and there note alſo a diverſitie betweene an atturnement of record to a 
— and an atturnement i pars, for an atturnement / pais worketh no forteiture. 
Thirdly, if a \tranger bring a writ of entrie in ca/« proviſo, and ſuppoſe the reverſion to be 


in him, if the tenant for life confeſſe the action, this is a forfeirure, Fourthly, if tenant tor 


life plead covinoutly, to the diſheriſon of him in the reverſion, this is a forfeiture Fitthly, 
ir a ſtranger bring an action of wafte againſt lefſee for life, and he plead »ul waf? fait, this is a 
fortciture ; or the like. 

Paſſively, as if tenant for life accept a fine of a ſtranger, ſur coniſuns de droit come ceo, Ec, 


tor hereby he affirmes of record, the teverſion to be in a ſtranger. 


Littleton here ſpeaketh of the torfeiture of an tate; and here it is to be knoxren, that the 
right of a particular eſtate may be torteated.al{o, and that he that hath but a right of a remain- 
der or reverſion, ſhall take benefit of the forteiture. As if tenant for life be difſeiſed, and 
hee levie a fine to the diſſeiſor, he in the reverſion or remainder ſhall preſently enter upon the 
diſſeiſor for the forfeiture. And fo it is if the leſſee after the Aaeiun had levied a fine 
to a ſtranger, though to ſome reſpects, partes Huis uit habuerunt, yet it is a forfeiture of his 


right. 


Liitleton here ſpeaketh of an alienation in fee abſolutely, but fo it is if the leſſee for life 
make a leaſe for any other man's lite, or a gift in taile. It A. be tenant for lite, and make a 
leaſe ro B. for his life, and B. dieth, and the leſſee re-entreth, yet the forfeiture remaineth. 

If tenant for life make a leaſe for lite, or a gift in tale, or a feoffment in fee, upon con- 
dition, and entreth for the condition brokeu, yet the forteature remaineth. Leon {peak- 


eth of an eſtate for life; ſo it is of tenant in taile apres poyſib:litie, tenant by the courteſie, 


tenant in dower, vr of him that hath an eſtate to him and his heires, during the life of J. F. 
&c. and ſo of tenant for veares, tenant by ſtatute merchant, .ſtatute itaple, or gi. 

Littleton ſaith, that where the alienation in tee is made to another, which mutt be intended 
a ſtranger, for if it be made to him in reverſion or remainder, it amounts to a ſurrender of his 
eſtate, as at large hath beene ſpoken in the chapter of tenant tor lite. 

By Littleton it appeareth, that tenant tor lite in remainder may enter for the forfeiture 
of the firſt tenant for life, and that if the tenant for life in remainder make continuall claime, 
and the alienee die ſeiſed, then may he in the remainder for life enter; and if he die betore 
he do enter, then he in the remainder in tee ſhall enter, becauſe he in the remainder in fee 
could not make any claime ; and therefore the right of entrie, whieh tenant for life in re- 
n.ainder gained by his entrie, ſhall goe to him in the remainder in fee, in reſpect of the 
privitie of eſtate : and fo it is of him in the. reverſion in tce in like caſe, for he is alſo privie 
uw: eſtate. 

I two joyntenants be diſſeiſed, and the one of them make continuall claime and dieth, the 
ſurvivor ſhall take benefit of his continuall claime in reſpect of the privitic of their eſtate. 

But if tenant for life make continuall claime, this thall not give any benefit to him in the 
- remainder, unleſſe the difleifor died in the lite of tenant for lite, tor the cauſe aboveſaid, 
Setione 414. : 

If tenant in taile, the remainderin fee with garrantie, have judgement to recover in value, 
and dicth before execution without ifſue, he in the remainder ſhall ſue execution, for he hath 
right thereunto, and is privie in eſtate, | . 

In the ſame manner, it a ſeigniorie be granted by fine to one tor life, the remainder in fee, 
the grantee for life dieth, he in the remainder ſhall have a per gue /ervitta, for he hath right 
to the remainder, and is privie in eſtate, Here alſo it —— that none can make conti- 


uull elaime, but he that hath right to enter. 


Sect. 417. 


E S eft a veier BU it is to be ſeene 81 bome ad cauſe 
a toy {mon fits) of thee (my ſon) dentrer en aſcuns 


coment et en quel how and in what man- ferres outenements,&c. 


manner tiel continu- ner ſuch continuall Ir is not ſufficient to tell one 
ecncraily What he ſhould dos, 


al claime ſerra fait : claime thall be made: put to direct him how, and in 
et ceo bien apprender, and to learne this wel, what manner he thall doe it, 


; | . . | as Littleton doth in this place. 
trois choſes font a three things are to be 4 . 


intender. La I. che underſtood. The firſt of our author are tobce under- 


ttood, 
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21. E. . . 
24. H. 8. For. br. 87, li. 3. 
fol. 53. 56. Buckler's caſe, 
27. E. 3. 77. 17. E. g. 7. 3. 
99. E. 3. 16. 29. E. 3. 24. 
5. AT. 5. 6. E. g cntr.cong. 44. 
14. E. g. receit 135, 3. E. 3 33. 
24. E. 3. 68. 1. H. 7. 

(1. Roll. Abr. 832. 3. Rep. 4. K. 
1. Leo. 264. 9. Rep. 106.) 


3- Mar. Dy. 148. 


Lib. 2. fol. 33. Buckl-r's caſe. 


13-E.4 4 


(Ant. 202. b.) 

39. Aff. 15. 43, F. g. ent. cong go. 
2. H. 5. 7. 39. E. 3. 1b. 45. E. 3. 
25. 

(Ant. 28. a. 42. 2.) 


(1. Noll. Abr. 636) 


(Pls. 155: b. 95. a. 2. Inſt. 318. 
3- Rep. 91. 


1. 3. Cap. 7. Of Continuall Claime. Sect. 417. 


(Pod. 263. b:) ſtood, that the entric of a man, eſt, 2 home ad cauſe thing 18, if a man hath 


to recontinue his inheritance . 
: or frechold, muſt enſue his dentre en aſcuns ter- cauſe to enter into a- 
W b . br. Kas 4773. action for recoverie of the res on tenements ny lands or tenements 
4% * * * . # =— . bw) 


| 11% a4 fame. As if three men diſſeiſe . R l 
in ton Earl of Atundell's cate, n 8 n que Hut ein divers. townes * 


acres of land, being all in one villes deins un meſme one fame countie, if 


countie, and I enter in one DN er 5 
acre, in the name of all the conntie, $ it enter en he enter into one par 


three acres, this is good for un parcel de les ter- cell of the lands or te- 


no more but for that acre res On tonements nements which are 
which I entercd into, becauſe 


each diſſeiſor is a ſeverall 7e font en un ville, in one towne, in the 


tenant of the frechold, and en noſme de touts name of all the lands 
as I muſt have ſeverall ac- 


tions againſt them, for the re- ſes terres Ol tene- an tenements into the 
coverie of the land, ſo mine en- ments As quenx i which he hath right to 


trie mule be ſeveral. ad droit d enter deins enter within all the 
And fo it is if one man diſ- 


ſeiſe mee of three acres of outs les villes de townes of the ſame 


ground, and letteth the ſame 7 untie : * countie: b ſuch en- 
ſererally to three perſons for mey1 me le co a , * 


U their lives, c. there the entrie per tzel entrie il aVe- trie he ſhall have as 
11. E 36 jr par wo 1 1 of ra auxy bone poſſeſ= good a poſſeſſion and 
the whole, 18 g or no more /- » 01 ; * ö 
than that acre that he hath in n el ſegſin de + touts leiſin of all the lands 
his poſſefſion. But if the dif- ferres ou tenements and tenements where- 
(1, Rell. Abr. 738.) ſeiſor had letten feverall» the dont il ad title den- of he hath title of en- 
. Lee. g1.) ſaid three acres to three per- : : " 
ſons for yeares, there the en- Tie, come il avoit trie, as if hee had en- 


trie upon one of the leflecs, in enter 1 en fait ON tred in deed into every 
the name of all the three acres, 


ſhall recontinue and reveſt all cheſcun parcel: er ceo parcel]: and this ſeem- 
the three acres in the diſleiſee, ſemble grand reaſon. eth great realon. 
for that the diſſeiſce might 
have had one aſſiſe againſt the difſeiſor, becauſe he remained tenant of the freehcld for all 
the three acres, and therefore one entrie ſhall ſerve for the whole. 
7. AM. 18. 12. E. 4. 16. If one difleife me of one acre at one time, and after diſſeiſe me of another acre in the ſame 
39. H.6. . 32. Afi, pl. 1. countic at another time, in this caſe mine entrie into one of them in the name of both is good; 
for that one aſſiſe might be brought againſt him for both diſſciſins. | 
11. H. 5.25. Dyer, 16. EL But if 1 infeoffe one of one acre of ground upon condition, and at another time I inteofie 
837 ; the ſume man of another acre in the ſame countie upon condition alſo, and both the con- 
ditions are broken, an centric into one acre in the name of both is not ſufficient, for that 
I have no richt to the land, nor action to recover the ſame, but a bare title, and therefore 
ſeverall entries muſt be made into the ſame, in reſpect of the ſeverall conditions. But an en- 
trie in one part of the land, in the name of all the land ſubject to one condition, is good, 
although the parcels be ſeverall, and in ſeverall-rownes. And fo note a diverſitie betweene 
ſeverall rights of entrie, and ſeverall titles of entrie, by force of a condition (1). 


Deins meſme la countie. For if the lands lye in ſeverall counties, there muſt be 
ſeverall actions, and conſequently ſeverall entries, as hath beene fad, 


En noſine de tout , Sc. If one difſeiſe me of two ſeverall acres in one countie, 

5-H. 2. 7. 4. E. 4. 19. and 1 enter into one of them generally, without ſaying, In the name of both ; this ſhall reveſt 

48. E. 4. 1. a. only that acre wherein entrie is made, as hath beene ſaid; and that is proved by our bookes, 

e Fac 180. b.) which fay, that if I bring an affiſe of two acres, if I enter into one hanging the writ, al- 
i”. Rep. Lampet's caſe.) beit it ſhall reveſt that 2 4 acre, yet the writ ſhall abate. 


(Flo. Com. gi.) g : - 
Dont il ad title dentric. Here in a large ſenſe, title of entrie is taken for a 
right of eutrie. | 


Qed +. 


et added in L. and M. and Roh. + touts - ties, L. and M. and Roh. + 6&2 fuit not in L. and M. nor Roh. 


( 1) The entry for a condition broken has been diſcuſſed in the preceding chapter, and the commentary and notes upon it. In the notes 
to the chaptor of Diſcontinuances, ſome oblervations will be made on entries of feoffecs, or reteatees, for the purpoſe of reveſting utes, - -- 
With refpect to entries tor avoiding fines, there were four modes of avoiding a hne at the common law; two by matter of re- 
cord, and two by acts 77 pars, Thole by matter of record were, a res} action commenced withm a year and a day after the fine 
was levied, and an entry of a claim on the recor! at the foot of rhe fine itſelf, in this manner, talis venit et afponit lumen 
ſuum. Thoſe by acts i pais were a lawful entry upon the land by the perſem who had a right; and -if that could not be done, 
a continual claim. But by the ſtatute of 4 II. 5. all coſe who are affected by a fine mutt purſuc their title by way of action, 
or lawful entry: to that a.claim entered on the record of a tine would now be ineffectual. The aQuual entry muſt be made by the 
perſon who has a right to the lands, or ſome one appointed by him, either by preceding command or ſubſequent aſſent, within 
tive vears. Sce Plond. 386. 339. 2+ luſt. 318. 3. Rep. 91. 2. loft. 518. 2. Bla, Rep. 994. By the ſtatute of 4. Ann. c. . 16. 


Lect. 16. it is enacted, ** That no clain or entry to be made of or upon any lands, tenements, or hereditaments, ſhall be of anv 
force or cc to avoid any line levied, or to be levied, with proclamations, according to the form of the ſtatute in that caſe mate 
und provided, in the court of common pleas; or in the courts of ſellions in any of the counties palatine, or in the courts. of grag 1 
{cſhons in Wales, ſhall be a ſufficient entry or claun within the ſtatute of limitations, unleſs upon ſuch entry or claum an 
Aton thall be commenced within one year next after ile making of ſuch entry or claun, and proſecuted warheettect,”? 
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Lab. 3: 
Sect. 


CAR / home voile enfeoffer 

un auter ſans fait de cer- 
taine terres ou tenements que 
il ad deins pluſours villes en un 
countie, et il voile liverer ſciſin 
al feoſtee de parcel de tenements 
deins un ville en noſme de touts 
les terres ou tenements que il ad 
en meſme le ville, et en les auters 


villes, c. touts les dits tenements, 


Se. paſſont per force de le dit live- 
ry de ſeiſin a celuy a que tel feoffe- 
ment en tiel maner eſt fait, et un- 
core celuy a que tiel livery de ſei- 


fin fuit fait, navoit droit * entouts 


es terres ou tenements en touts 
les villes, mes per cauſe de livery 
de ſciſin fait de parcel de tes ter- 
res ou tenements en un ville: a 
multò fortiori, / ſemble bone rea- 
ſon que quant home ad title d'en- 
ter en les terres ou tenements en 
divers villes deins un meſme conn- 
ty, devant aſcun entry per luy fait, 
que per Fentry fait per luy en par- 
cel de les terres en un ville, en le 
rofme de touts les terres et tene- 


ments as queux il ad title denter 


deins meſme le countie, ceo voſt 
un ſeijin de touts en luy, et per tiel 


_ entry il ad poſſeſſion et ſeiſin en 


fait, ficome il avoit enter en cbeſ- 


cun parcel, &c. 


Of Continuall Claime. SeQ: 418. 


418. 


OR if a man will enfeoffe (9 Rep. 135. b) 


another without deed of cer- 
taine lands or tenements which he 
hath in many townes in one coun- 
tie, and he will deliver ſeiſin to the 
feoffee. of parcell of the tenements 
within one towne in the name of 
all the lands or tenements which 


253 


he hath in the ſame towne, and in (Ant. 48. 49 59. Poft. 254. x.) 


other townes, &c. all the ſaid te- 
nements, &c. paſſe by force of the 
ſaid livery of ſeiſin to him to whom 
ſuch feoffment in ſuch manner is 
made, and yet hee to whom ſuch 
livery of ſeiſin was made, hath no 
right in all the lands or tenements 
in all the townes, but by reaſon of 
the livery of ſcilin made of parcell 
of the lands or tenements in one 
towne: 4a multo fortiori, it ſeem- 
eth good rcaſon that when a man 
hath title to enter into the lands 
or tenements in divers townes 
in one ſame county, before entry 
by him made, that by the entry 
made by him into parcell of the 
lands in one towne, in the name 
of all the lands and tenements to 
which he hath title to enter 
within the ſame county, this ſhall 
veſt a ſeiſin of all in him, and by 
ſuch entry hee hath poſſeſſion and 


ſeilin in deed, as if he had entred (e. Rep. 3 


into every parcell, 


1 is evident, but here is a Civerfity betweene a feoffment and an entry; for a man may 38. E. 3. 11. 38. Aff. 29. 
make a feoffment of lands in another county, and make livery of ſeiſin within the view, 

albeit he might peaceably enter and make actuall livery ; and fo may he ſhew the recognitors 
im an afliſe, the view of lands in another county; but a man cannot make an entry into lands 
within the view where he may enter without any feare (for it is (one thing to inveſt, and (*) Vid. SeR. next following. | 


another to deveſt), as hereafter ſhall be faid in the Section next fullowing, 


\ * . * 7 * a Se 

A multo fortiori. Or à minore ad majns, & an argument frequent in our author, Vid. Sect, 438. 
aid in our .bookes, the force of argument in this place ſtandiug thus: if it be ſo in a teoffment 

much more it is for the reſtitution of an antient right, as the worthier and 


paſſing a new right, 


more reſpected in law, which holdeth affirmatively, as our author here teacheth us, 
The three (Sc.) in this Section aced no explicution, 


& ga, L. and M. and Rot, 


Se, 


Þ ,, L. „d XI. and Roh. 
60 . 


Lib. 3. 


Vie the Set. preceding. 


( Rull. Abr. 124 


4- F. 4.17. 12. E. 4. 7. 28.H 6.8. 


2. lull. 


41. E. 3.9. 11. H. 4. 6. 
8. Aff. 25. Vid. Sc ct. 424. 


Cap. 7. 


1 ER Eis to be obſerved, 


that every doubt or 


8 1 5 » 1 
0, feare is not ſufficient, for 


it maſt concerne the ſafety of 
the perſon of a man, and not 
his houſes or goods ; for if 
hee. feare the burning of his 
houſes, or the taking away 
or ſpoiling of his goods, this 
is not ſuthcient, becauſe hee 
may recover the ſame, or 
dummages to the value with- 
-out any corporall hurt. 
Aguin, if the frare doe concern 
the perſon, yet it muſt not 
bee a vaine feare, but ſuch 
is may befall a conſtant man; 
as if the adverſe partie lic in 
wait in the way with weapons, 
or by . menace to 
beat, mayhem, or kill bim; 
that would enter; and {o in 


tenetur ſe inſortuniis et periculis 
capo. 


And it ſcemeth that feare 


Of Continuall Claime. 


Sect. 419. 
LE ſecond choſe ef 


a entender, que 
Home ad title den- 
ter en aſcuns terres 
ou tenements, dil ne 
gſaſt enter en meſmes les 
terres ou tenements, 
ne en aſcun parcel de 
ceo per doubt de bat- 
tery, ou per doubt de 
mayhem, ou per doubt 
de mort, Sil alaſt et 
approch auxy pres les 
tenements come il ofaſt 
pur tiel doubt, el 


meſme les F terres ou 
tenements devant le dit 


Scct. 419. 


THE ſecond thing 
to be underſtood 
is, that if a man hath 
title to enter into any 
lands or tenements, if 
he dares not enter into 
the ſame lands or te- 
nements, nor into an 
parcel] thereof for 
doubt of beating, or 
for doubt of maym- 
ing, or for doubt of 
death, if he goeth and 
approach as neere to 
the tenements as hee 


of the ſame lands or 
tenements before the 


leading muit hee ſheu fome £/a/me per parol les dare for ſuch doubt, 8 

_ _ of feare, for 5 tenements eftre les ſo- and by word claime | 

of 1t ſelte is internall and fe- 5 . 2 

| (a. Re 4 „ e, eret, Butinaſpeciall verdict, eg, maintenant per the lands to bee his, Y 
5 44 m n 3 A the jurors doc finde that tiel claime il ad un preſently by ſuch ; 
. the difleifee did not enter for þ allion of ſeiſin en Claime he hath a poſ- A 
. feare of corporall hurt, this y : g : 
F is ſuflicient, and ſhall be in- les tenements, auxy {eftlion and ſeiſin in B 
| 3 deten bien come * $'il uſt en- the lands, as well as if ; 
J Brat, lib. 2. fol, 26. b. Britton ame. Tal en: —5 «x 

I fol. 19.66. Fleta ub. g. cap. 7. debet effe metus qui cadere po- ter en fait, . coment heehadentredindeed, | ; 
| and ib. 2. cap. 54. 49- E. 3. 24: 40% in wir um conftantem, et qui que il 1 avait ungue although hee never > 

| l 4.5 $5 I. 20s in ſe continet mortis periculum, * * 0 4 

25 1. 6. gi. | 8-H. 6. 27 eee Wt nas Po//efſion ou ſeifſin de had poſſeſſion or ſeiſin ' 


W of impriſonment is alſo ſuf- claime. ſaid claime. 

ficient, tor ſuch a teare ſuthceth to avoid a bond or a deed; for the law hath a ſpeciall regard | 
to the ſatety and liberty of a man. And impriſonment is a corporall dammage, a reitraint of is: 
liberty, and a kind of captivity. But ſee in the Second Part of the Inſtitutes, 1/7 2. ca. 49. a 
notable diverſity betweene a claime or an entry into land, and the avoidance of an act or deed 
for feare of battery. 


er tiel claime il ad un poſſeſſion et ſeiſin, Sc. Here! 4 
there be two manner of entries, eg. an entry in deed, and an entry in law. An entry in deed 
is ſuthciently knowne. An entry in law is when ſuch a claime is made as is here expreil-d, ; 
which entry in law is as ſtrong and as forcible in law as an entry in deed, and that as well 2 

0 
1 
3 


Vid. Sed. 378. 
. where the lands are in the hands of one by title as by wrong. And therefore upon ſuch 
an entry in law an afſiſe doth he, as well as upon an entry in deed, and ſuch an entry iu law 
ſhail avoid a warranty, &. | 

But here is a diverfity to be obſerved betweene an entry in law and an entry in deed, for 
that a continuull claime of the difſeiſee being an entry in law, thall veſt the poſſeſſion and 
fern in him tor his advantage, but not for his diſadvantage. And therefore it the difleiſee- 
bring an ate, and hanging the aſſiſe he make continual! claime, this ſhall not abate the atlite, 
but he {hall recover dammages from the beginning; but otherwiſe it is of an entry in decd. 8 
See more of this matter attcr in-this chapter, Sect. 422. | #5 


11.H.6 51. 
(Poſt. 256. b.) 

Vie. Set. 442. Pl. Com. g. in 
AT. de-rethtorce. The parton 
of Hoaylauc's calc. 
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not in L. and M. nor Roh. 


+ erres ot: not in L. and M. nor Roh. 
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Lib. 3. 


FT que la fry eft tiel, il e 
2 05 frove of: un plee d 2 
affiſe en le liver dafſiſe,an. 38. E.;. 
. * 32. /e tenor de quel enſitiſt en 
tel forme. En le county de Dor- 
ſet, devant les juſtices, trove fuit 
per verdict daffiſe, que le plain- 
tife que avoit droit per diſcent de 
heritage daver les tenements 
mis en plaint, al temps del mo- 


rant fon anceſter fuit demurrant 


en le ville ou les tenements fue- 
ront, + et per parolx claime les te- 
nements enter ſes vicines, mes 
pur doubt de mort il n'oſa appro- 
cher les tenements, mes port [af- 
fiſe, et fur ceſt matter trove, agard 
futt que il recovera, Ec. 


H ERE it appeareth that our booke caſes 


420. 


AND that the law is ſo, it is 

well proved by a plea of an 
aſſiſe in the booke of afliſes, ar. 
38. E. 3. p. 32. the tenor where- 
of followeth in this manner. Inthe 
county of Dorſet, before the ju- 
ſtices, it was found by verdict of 
aſſiſe, that the plaintiff which had 
right by diſcent of inheritance to 
have the tenements put in plaint, 
at' the deceaſe of his anceſtor was 
abiding in the towne where the 
tenements were, and by paroll clai- 
med the tenements amongſt his 
neighbours, but for feare of death 
hee durſt not approach the tene- 
ments, but bringeth his aſſiſe, and 
upon this matter found, it was a- 
warded that he ſhould recover, &c. 


are the beſt proofes what the law is, Argu- 


mentum ab authoritate eft fortiffimum in lege. And for proofe of the law in this particu- 
lar Cafe, Littleton here citeth a caſe in 38. E. 4. but it is miſprinted, for the originall, ac- 
cording to the truth, is in the Booke of Ae, 38. E. z. p. 23. and not placito 32. for 
there be not ſo many pleas in that years. And after the example of Littleton, booke caſes 
are principally to be cited for deciding of caſcs in queſtion, and not any private opinion, ce 


meip/o. 


Tore ſhall be ſaid of the matter implyed li this Section in the next following, 


Sect. 421. 


LA tierce choſe eff THE third thing is to 


OOvient a 2 d al- 


r 3 


. 


„ 


3 A 


8 2 Lis ke 4 . 5 
ö 


a entender 
deins quel temps 4 et 
per quel temps le 
cluime que eft dit con- 


tinual claime ſerve- 


ra et aidera celuy que 
fiſt le claime, et ſes 
heres. Et guant a 
ceo eft aſcavoir, que 
celuy que ad title den- 


ter, quant il wort 


faire fon claime, ji il 


ofaft approacher la 


**p.32- not in L. end M. nor Roh. 


know within what 


timeand by whattime 


the claim which is ſaid 
continuallclaimeſhall 
ſerve and aid him that 
maketh the claime, 
and his heires. And as 
to this itis tobe under- 
ſtood, that hee which 
hath title to enter, 
when hewillmakchis 
claime, it hee dare ap - 
proach the land, then 


＋ Ec. added L. and XI. 


aud Roh. 


ler et approcher 


auxipres, &c. By this it 
ſhould ſeeme, that by the au- 
thority of our author, if the 
diſſeiſee cometh as neere to 
the land as he dare, &c. and 
maketh his claime, this ſhould 
be ſutficient, albeit he be not 
within the view. 


And the great authorit:* 
of the booke in 9. H. 4. 
(being by the whole court) 
is not againſt this; for that 
caſe is put where there is no 
tuch teare, as here our au» 
tor mentioneth, in him that 
makes the continuall claime, 

and 


Of Continuall Claime. Sect. 420, 42r. 
Sect. 


38. Af. p. 21 


(*) 9: U. 4.5. 


& et fer guel temps not in L. aad M. nor Rok. 
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Lib. 3. Capi 7. Of Continuall Claime. SeQ. 422. 


# 4+, 1. d. „ asgeeth with our 
author in this point. 


. Rep. 28. Ant. 15. Ant. 243. 


Vid Sci. 38 426. 9. H. 4. 5. 
4. II. 4. 30. 7. E. 3. 37+ 

P.. Com. 356. 337. 367 
Min, cap. 2. 18. 

B:;itou, fol. 45- b. & 126. 


(Poſt. 262. a.) 


(Ant. 130. b.) 


Vi. Scct. 386. 


* a added in L. aud I. and Roh. 


{1) Even where a declatation in ejctinent 1: 
vet, to avoid a time, there mutt be an actun entry, 


and then he that makes the 
continuall claime ought to bee 
within the view of the land ; 
and therefore the authoritic of 
this booke, as it is common- 
ly conceived, 1s not againſt 
the opinion of our author in 
the point aforeſaid. But then 
it is further objected, that the 
ſaid booke is againſt another 
opinion of our author in this 
Section, wiz, that where 
there is no feare, &c. hee that 


maketh a continuall claune 


* ought to go to the land or 
to parcell thereof to make his 
claime, and therefore in that 
caſe he cannot make a claime 
within the view of the land, 


terre,donques il covient 
aler-a la terre, ou a 
parcel de ceo, * et faire 
fon claime; et il n'oſeſt 
approcher la terre pur 
doubt ou pavor de 
batterie, ou mayhem, 
ou mort, donques co- 
vient a luy d alter et 
approcher auxypres 
come il ofaſt vers la ter- 
re, ou + parcel de ceo, 
+ a faire ſon clatme. 


he ought to goeto the 
land,or toparcell of it, 
and make his claime; 
and if hee dare not ap- 
proach the land for 
doubt or feareof beat- 
ing, or maiming, or 
death, then ought hee 
to goe and approch as 
neere as hee dare to- 
wards the land,or par- 
cell of it, to make his 
claime. 


To this it is anſwered, that where a continuall claime ſliall deveſt any eſtate in any other 
perſon in any lands or tenements, there, as it hath beene ſaid, he that maketh the claime 
ought to enter into the land, or ſome part thereof, according to the opinion of our author: 
bur where the claime is not to deveſt any eſtate, but to bring him that maketh it into actua}l 
poſſoſſion, there a claime within the view ſufhceth ; as upon a diſcent, the heire having the 
1rechold in law may claime land within the view to bring himſclte into actuall pofſeſſion, and 
in that ſenſe is the opinion of Hull and the court to be intended. Ft fie in forulibus. But yet 
the entry into ſome parce.! in the name of the refidue is the ſureſt way, (1) : 


Sect. 422. 


DEINS Van th 7 þ fon adver- AND if his adver- 
Jour. It is to bee Jarie que occup1a tary who occupi- 
obſerved, that the law in / poppe, moruſt ſei- eth the land, dieth 
many cafes hath limited a „ g 0 1 g 
veare and a day to be a legall /ie en fee, ou en fee ſeiſed in fee, or in fee 


and convenient time for many faile, deins l'an et le taile, within the yeare 
purpoſes. As at the common 


lan, upon a fine or finall jour apres tiel claim, and a day after ſuch 
Judgement given in a writ of per gue les Fenemants claime, whereby the 
ght, the party grieved had d iſcendont a fon fits lands deſcend to his 


a yeare and a day ro make : 6 ; . 
his claime. So the wife come heire @ luy, un- ſonne as heire to him, 


er beire hath-a yeare and 8 core port celuy que yet may hee which 


day to bring an appcale : g 
„ fiſt le claime entrer make the claime en- 


mained in antient demeſne fur le poſſeſſion le Heire, ter upon the poſſeſſion 


a yeare and a day, he is pri- 4. 5 . 
vileged. If a man be.wound- + Sc. of the heire, CC. 


ed or poyſoned, &c. and dieth thereof within the veare and the day, it is felony. By the 
entient law if the feoffee of a diffeifor had continued a yeare and a day, the entry of the diſ- 
ſeiſce for his negligence had beene taken away. After judgement given in a reall action, the 
pluintife within the veare and the day may have a habere facias /oifinam, and in an action of 
debt, &c. a cap'as, fieri ſacias, or u levari facias. A protection thall be allowed but for a 


yeare and a day, and no longer, and in many other caſes. 
Il claime is, ſince our author wrote, 


But this time of a yeare and a day in caſe of continua 


altered by the ſaid ititute of 52. II. 8. ca. 33. as before it appeureth. 


4 att, L. and M. and Roh. 


Sect. 


+ &c. not ia L. and M. nor Roh. 


Alva, though the defendant appears tv it, and confeſſes leaſe, entry, and ovſter, 
1 his was very folemnly determined in the king's bench, in the cate of Her- 


ringtem v. Packhurſt z. and by the lords on appratin 173%. See 2. Stra. 1086; 4. Bro. Par. Cal. 383. This doctrine has een race! 
verv exprefsly recognized —firſt, in the cate of Wigtall v. Brydon, 3. Burr. 1895; and fince in the caſe of Goodright v. Catot, 
Doug. 440, In that cale, lord Mansfield ſtates the diftinftion to be, that where entry is neceſſary to complete the dauere title, 
there the confeſſion of Jezſe, entry, and ouſter, is ſufficient; but that where it is xcquilite in order to edu ihe det nduant! lit, 
aCulcary mult be mace. The latter is the caſe where a line us to be avoided. ; 
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SeQ. 423. 


MES en ceft cas apres Pan 

et le jour que tiel claime 
fuit fait, * fi le pere donques mo- 
ruſt ſeiſi ademaine procheie apres 


Fan et le jour, ou Þ un auter jour 


apres, &c. donques ne poit celuy 


gue fiſt le claime entrer : et pur ceo 
i celuy que fift le claime voit eftre 
ſure a touts temps que ſon entre 
ne ſerra toll per tiel diſcent, &c. 
il covient a luy que deins lan et 
le jour apres le primer claime + 
fait, de faire un auter claime en 
forme avantdit, et deins Pan et le 
jour apres le ſecond claime || fait, 
de faire le tierce claime en meſine 
le maner, et deins Pan et le jour de 
le tierce claime de faire un auter 
claime, et iſint ouſter, ceſt aſca- 
voir, de faire un claime deins 
cheſcun an et jour procheine apres 
cheſcun claime fait durant la vie 
fon adverſarie, et donques a que- 
cunques temps que ſon adverſarie 
moruſt ſeifi, ſon entrie ne ſerra 
tolle per nul tiel diſcent. Et tiel 
claime en tiel maner & fait, eſt 
pluis communement priſe et noſme 
Continual Claime de luy que fiſt le 
claime. 


UT in this caſe after the yeare 

and the day that ſuch claime 

was made, if the father then died 

ſeiſed the morrow next after the 
yeare and the day, or any other da 

after, &c. then cannot hee which 


made the claime enter: and there- 


fore if hee which made the claime 
will be ſure at all times that his en- 
trie ſhall not be taken away by ſuch 
diſcent, &c. it behoveth him that 
within the yeare and the day after 
the firſt claime made, to make ano- 
ther claime in forme aforeſaid, and 
within the yeare and the day after 
the ſecond claime made, to make 
the third claime in the ſame man- 
ner, and within the yeare and the 
day after the third claime to make 
another claime, and ſo over, that is 
to ſay, to make a claime within e- 
verie yeare and day next after everie 
claime made during the life of 
his adverſarie, and then at what 
time ſoever his adverſarie dieth 
ſeiſed, his entrie ſhall not be taken 
away by any diſcent. And ſuch 
claime in ſuch maner made, is moſt 
commonly taken and named Con- 
tinuall Claime of him which ma- 
keth the claime, &c. 


FF is to be obſerved, that the yeare and the day ſhall be ſo accounted, as the day where- 
on the claime was made ſhall be accounted one : as for example, if the claime were made 
2. die Mertii, that day ſhall be accounted for one; for Littleton ſaith in the Section next 
before (after the claime made) and then the yeare muſt end the firſt day of March, and the 


day after is the ſecond day of March. 


dee for the computation of the yeare, de anno biſextili, and of the day naturall and arti- 
ficiall, and other parts of the ycare, [a] Bratton, [6] Britton, and [e] Fleta excellent matter. 


Sect. 424. 


E S uncore en le cas a- 
vantdit, lou ſon adver- 


* / nul auter clayme fuiſl fait, added in L. and M. and Roh. 
{| fait not in L. and M. nor Roh. 


$ fait not in L. and XI. nor Roh. 


B 


UT yet in the caſe aforeſaid, 
where his adverſarie dieth 


arie 
+ a added in L. 


6 P 


Lib. 3. Of Continuall Claime. Sect. 423, 424. 255 


Vid. Seq, 385. 
(Aut. 46. b.) 


[a] Bract. fol. 264. 344 3359 
(2. Roll. Abr. 1521.) 

[4] Britton, fol. 209. 

ſc] Fleta, lib. 6. cap. 11. 
Statute de anno Biſextili. 


21. H. 3. Dier 17. Eliz. 345s 


and M. and Roh. 


$ Teftre added in L. aud M. and Rok, 


Lib. 3. 


Vid. Set. 4:4 


primer added L. and M. and Roh, 


Cap. 7. Of Continuall Claime. Sect. 42 5, 426, 


farie moruſt deins Pan et la jour 


procheine apres le * claime, ceo eft 
en ley un continual claime, en- 
tant que Fadverſarie deins Fan et 
le jour procheine apres meſme 
la claime moruſl. Car il ne be- 


ſoigne a celuy que fiſt ſon claime 


de faire aſcun auter claime, mes 
a quel temps que il voit deins 
meſine Ian et jour, Ec. 


within the yeare and the day next 
after the claime, this is in law a 
continuall claime, inſomuch as 
his adverfarie within the yeare and 
the day next after the ſame claime 
dieth. For hee which made his 
claime needeth not to make any 
other claime, but at what time hee 


will within the ſame yeare and 
day, &c. 


This is evident. 


Sect. 425. 
Vid. Stat. gz. H, 8. c 23) JTEM, | Padverſarie ſoit diſ- 


ſeifie deins lan et le jour a- 


pres tiel claime, et le diſſei- 


for ent moruſt ſeiſie deins Fan et 
le jour, &c. tiel morant ſeiſie ne 
grievera my celuy que fiſt le clai me, 
mes que il poit enter, &c. Car 
quecunque ſoit que moruſt ſeiſie 
deins Fan et le jour procheine a- 
pres tiel claime fait, ceo ne grie- 
vera my celuy que fiſt le claime, 
mes que il poit enter, &c. coment 
que fueront pl. ſors morant ſeiſte, 
et pluſors diſcents deins meſine Fan 
et le jour, &c. 


AL SO, if the adverſarie be diſ- 

ſeiſed within the yeare and 
the day after ſuch claime, and the 
diſſeiſor thereof dieth ſeiſed with- 
in the yeare and the day, &c. ſuch 
dying ſeiſed ſhall not grieve him 
Which made the claime, but thathe 
may enter, &c. For whoſoever hee 
be that dieth ſeiſed within the yeare 
and the day after ſuch claim made, 
this ſhall not hurt him that made 
the claime, but that hee may enter, 
&c. albeit there were many dyings 
ſeiſed, and many diſcents within 
the ſame yeare and day, &c, 


ERE it appeareth, that the continuall claime doth not only extend to the firſt diſ- 


ſeiſor, in whoſe pans it was made, but to any other 
within the yeare and 


ifletfor, that dieth ſeiſed 


ay after the continuall claime made. And whercas our author 


ſpcaketh of a ſecond diſſeiſor, &c. herein is likewiſe implyed not only abators and intru- 
ders, but the feoffees or donees of the diſſeiſors, abators, or intruders, and any other 
feoftce or donee. immediate or mediate, dying ſeiſed within the yeare and day, of ſuch 


continuall claime made. 


Sect. 


ZT E M. % home fait diſſeifie, 

et le diſſeiſor moruſt ſeijie 
deins lan et le jour prochein 
apres le difſeifin fait, per que les 


tenements diſcendont a ſon 


426. 


ALSO, if a man be diſſeiſed, and 
the diſſeiſor dieth ſeiſed with- 
in the yeare and day next after the 


diſſeiſin made, whereby the tene- 


ments deſcend to his heire, in this 
heire, 


+ eit not in L. and M. nor Roh, 
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Lib: 3. 


heire, en ceſt caſe Fentrie le diſſei- 


foe eft- toll, car Fan et le jour que 


aidroit le difſeiſee en tiel caſe *, 
ne ſerra pris de temps de title 
d'entre a luy accrue, mes tantſole- 
ment de temps del claime per luy 


fait en le manner avantdit. Et pur 


cel cauſe il ſerroit bone pur tiel diſ= 


ſeiſee pur faire ſen claime I en 


auxy breve temps que il puiſſoit 
apres le diſſeiſin, &c. 


Of Continuall Claime. 


caſe the entrie of the diſſeiſce is 
taken away, for the yeare and day 
which ſhould aid the diſſeiſee in 
ſuch caſe, ſhall not bee taken from 
the time of title of entrie accrued 
unto him, but only from the time 
of theclaime made by him in man- 
ner aforeſaid. And for this cauſe it 
ſhall be good for ſuch diſſeiſee to 
make his claime in as ſhort time 
as he can after the diſſeiſin, &c. 


HIS in caſe of a diſſeiſor is now holpen by the ſtatute made ſince Liſtleton wrote, 
| as hath beene ſaid ; for if the diſſciſor die ſeiſed within five yeares after the ditleifin, 


though there be no coatinuall claime made, it ſhall not take away the entrie of the diſſeiſee, 
but after the five yeares there muſt be ſuch continuall claime as was at the common law: 
but that ſtatute extendeth not to any feoffec or donee of the difſeifor immediate or me- 


diate, but they remaine ſtill at the common law, as hath beene ſaid; 


Sect. 427: 


JTEM, , tiel diſſeiſor occupia 
la terre per xl. ans, ou per | 
pluſors ans, fans aſcun claime fait 


fer le differſec, &c. F et le diſſet- 


fee per petit ſpace devaunt le mort 


del diſſeiſor fait un claime en 
le forme avantdit, fi iſint fortu- 
naſt que deins Fan et le jour apres 
tiel claime le diſſei ſor moruft, 
Sc. Pentrie le diſſeiſee eſt congea- 
ble, &c. Et pur ceo il ſerroit bone 
pur tiel home que ne claime, 
que ad bone title d'entrie ||, quant 
1 oyet que ſon adverſarie gift 
languiſhment, de faire ſon claime, 


C. 


ALSO, if ſuch diſſeiſor occupi- 
eth the lands fortie yeares, or 
more yeares, without any claime 
made by the diſſeiſee, &c. and the 
diſſeiſee a little before the death 
of the diſſeiſor makes a claime in 
the forme aforeſaid, if ſo it fortu- 
netli that within the yeare and the 
day after ſuch claime the diſſei- 
ſor die, &c. the entrie of the diſ- 
ſeiſee is congeable, &c. And 
therefore it ſhall bee good for 
ſuch a man which hath not made 
claime, and which hath good 
title of entrie, when hee heareth 
that his adverſarie lieth languiſh- 
ing, to make his claime, &c. 


HIS is evident enough, and in reſpect of that which hath beene ſaid, needeth not to 


be explained, 


Sect. 
TEM. ficome eſt ALSO, as it is ſaid 


in the caſes put, clude a right. 


dit en les caſes 


miſes, tou 


® &c. added L. and M. 


home where a man hath 


+ &c. added L. and M. 


428. 


ERE title is taken in 
his large ſenſe to in- 


Aſcun auter title, 


Sc. 


t þixs added L. and M. f et net in L. and M. 


256 


32. H. 8. cap. 34. 
Vide Sett. 383. 42%. 
(Ant. 238. a.) 


Ec. added L. and M. 


Lib. 3. 


(Ant. 233.) 


Vide Set. 650, and 659, &c. 


® 7ites precedents L. and M. 


Cap. 7. Of Continuall Claime. Set. 429, 430. 


Sc. Here is implyed aba- ad title d'entre pur of entrie by cauſe of 
tors or intruders, and not cauſe Tun diſſeifin, a diſſeiſin, &c. the 


only their diſſeiſors, but the 
feoffees or donees of diſſei- Se. 


or any other ſo long as the 
entric is congeuble. 


meſme la ley fame law is where a 
ſors, abators, or intruders, eff lau home ad droit man hath right to en- 
dentre per cauſe de ter by cauſe of an- 
aſcun auter title, &c. 


other title, &c. 


Sect. 429. 


ITEM. de les dits * prejidents 

poies ſeaver (mon fits) deux 
choſes. Un eft, lou home ad title 
d'entre ſur un tenant en le tatle, 
S'il fiſt un tiel claime à la terre, 
donques eft leflate taile defeat, 
car cel claime eſt come entre fait 
fer luy, et eft de meſme I gſtect en 
ley, ſicome il fuiſſoit ſur meſmes 
tenements, et uſt entrer en meſmes 
les tenements, come devant efl 
dit, + Et donques quant le te- 
nant en le taile immediate puis 
tie claime continua ſon occupa- 
tion en les tenements, ceo eft un 
diſſeiſin fait de meſmes les tene- 
ments a celuy que fiſt tiel claime, 
et fic per conſequens, le tenant 


adonques ad fee ſimple. 
Preſidents. 


the right ſenſe of Littleton. 


ALSO, of the ſaid foreſaying 

thou mayſt know (my ſonne) 
two things. One is, where a man 
hath title to enter upon a tenant in 
taile, if he maketh ſuch a claime 
to the land, then is the eſtate tails 
defeated, for this claime is as an 
entrie made by him, and is of the 
ſame effect in law, as if he had bin 
upon the ſame tenements, and had 
entred into the ſame, as before is 
ſaid. And then when the tenant 
in taile immediately after ſuch 
claime continue his occupation in 
the lands, this is a diſſeiſin made 
of the ſame tenements to him 
which made ſuch claime, and fo 
by conſequent, the tenant then 
hath a fee ſimple. 


This ſhould be precedents, and fo is the originall, and this agreeth with 


And here it * that a continuall claime, which is an entrie in law, is as ſtrong ag 


an entrie in dee 


Title de entrie. 


7 E ſecond choſe eſt, que au 

＋. ſovent que 1 - 5 by 
d'entre fait tiel claime, I et ceo 
nent. contriſteant ſon adverſary 
continua ſon occupation, & auxy 
fovent Þ adverſary fait tort et dij- 
ſeiſin a celuy que fiſt le claime. Et 


+ Et not in L. and NM. nor Roh. 
$ Sc. added L. and M. aud Roh. 


Here title de eutrie is taken in the large ſenſe for right of entrie. 


Sect. 


430. 


THE ſecond thing is, that as of- 

ten as hee which hath right of 
entrie maketh ſuch claime, and this 
notwithſtanding his adverſary con- 
tinue his occupation, ſo often the 
adyerfary doth wrong and diſſei- 
{in to him which made the claime, 


pur 


+ et cec- F. L. and M. and Roh. 
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Lib. 3. 


Of Continuall Claime. 


pur cel cauſe auxy ſovent poit ce. 
luy que fiſt * meſme le claime pur 
cheſcun tiel tort et diſſeiſin fait a 
luy, aver un briefe de treſpaſſe, + 
Quare clauſum fregit, &c. et re- 
covera ſes damages, &c. 


Andfor this cauſe ſo often may hee 
which makes the ſame claime for 
every ſuch wrong and diſſeiſin done 
unto him, have a writ of treſpaſſe, 
Dare clauſum ſregit, &c. and re- 


cover his dammages, &c. 


EREBY alſo it appeareth, that'an entry in law is equivalent to an entry in deed, 
vera breve de treſpaſſe, quatre clauſum fregit, et recovera es 


damages. 


The diſſeiſee ſhall have an action of treſpaſſe againſt the diſſeiſor, and recover 


his dammages for the firſt entry without any regreſſe, but atrer regreſſe he may have an ac- 
tion of tre{paſle with a continuando, and recover as well tor all the meane occupation as for 
the firſt entry. Aud here Rote, that Littleton doth here include coſts within dammages, 


OU i poit aver un 

briefe ſur le ſla- 
tute le roy Richard e 
ſecond, fait Fan de ſon 
raigne ;. ſuppoſant per 
ſon briefe que ſon ad- 
verſary avot entrer 
en les terres + ou tene- 
ments celuy que fiſt 
le claime, ou fon en- 
try ne fuit pas done 
per la ley, &c. et per 
liel action il recove- 
ra fes dammages, 
Sc. Et jr le caſe fuit 
tiel, que Padverſary 
occupiaſt les tene- 
ments ove force ct 
armes, ou ove multi- 
tude de gents a temps 
de tiel claime, &c. || 
immediate apres meſ- 
me le claime port ce- 
luy que fiſt le claime 
pur cheſcun tiel fait 
aver un briefe de for- 
cible entry, et reco- 
vera ſes treble dam- 
mages, Ec. 


Un briefe de forcible entrie, et recovera ſes treble dammages. This wr 


* meſme not in L. and M nor Roh. 


Sect. 431. 
OR he may have a 


writ upon the 
ſtatute of R. 2. made in 
the fifth yeare of his 
reigne, ſuppoſing by 
his writ that his ad- 
verſarie had entred in- 
to the lands or tene- 
ments of him that 
made the claime, 
where his entry was 
not given by the law, 
&c. and by this ac- 
tion he ſhall recoverhis 
dammages, &c. And 
if the caſe were ſuch, 
that the adverſarie oc- 
cupied the tenements 
with force and armes, 
or with a multitude of 
people at the time of 
ſuch claime, &c. im- 
mediately after the 
ſame claime may hee 
which made the claim 
for every ſuch act have 
a writ of forcible en- 


try, and ſhall recover 


his treble dammages, 
&c. (1) | 


1 is the ſtatute of 
5. R. 2. cap. 7. 


Per tiel action il 
recovera ſos dammages. 


This is to be underſtood, 5 


that he ſhall recover damma- 
ges for the firſt torcious en— 
try, but not for the meane 
rome in this action, though 
e made a regreſſe. And here 
note, that alto he ſhall recover 
his coits of ſuit, expenſe licis, 
wach Lineton doth include 
within theſe words (damma— 
ges, Kc.) 


Dammages. Danna 
in the common law hath u 
ſpeciall fignification for the 
recompence that is given by 
the jury to the plaintife or 
defendant, for the wrong the 
defendant hath done unto 
him. (2) 


Multitude. One or 
more may commit a force, 
three or more may commit an 
unlawtull afſembly, a riot or 
a rout, A multitude her: 
ſpoken of (as ſome have ſaid) 
muſt be ten or more. Multi- 
tudinem decem faciunt. And fo 
(fay they) it is ſaid de grege 
hominum. But I could never 
read it reſtrained by the com- 
mon law to any certaine num- 
ber, but left to the diſcretion 
of the judges, (3) 


Sect. 431. 


it 
1s 


(2. Roll. Abr. 330. 1. Rep. 


1. Leo. 902. 20, II. 6. 
38. II. 6. 27.) 

(Doc. Pla. 381.) 

. N. 6. 35. 34. II. 6. 


10. H. 6. 
21. E. 4. 3. 
27. All. 


44-: E. 


$3. .H. 7. 34 
2. E. 4. 15, 
ty. . 2 3 
38. Atl. 9. 
10. H. 7. $9. 
R. 2. Cv. 7. 


(F. N. B. 248. 249.) 


10. II. 7. 6. 


2. E. 4. 24. b. 9. E. 4 4. 
4. 


(2. Ioſt. 28). 


keylwey 1. 


SIT 


os, 


Lys 


3". 
14 
74. 
64. 


20. 


b. 


b. 


Poſt. 955. b. 


10. K. b. 1 13. 1 16. 11. Rev. 20. 


(3. Inſt. 176. IIe“ Pl. C. 127, 


{See ſtat. 1. Geo. 1. Cc. 4.) 


+ Quare clauſum fregit, &c. et recovera ſes damages, & c. on i poit aver un bricfr, 


| (the bevianing of the next Section) not in L and M. nor Roh. nor in MSS. before mentioned. It may be here obſcrved, that the older 


copies of Littleton are not divided into Scttions, which 
though his divihons have been ſince retained for the convenience of citation. 


apres meſme li claime—donqucs, L. and NI. and Roh. 


ſeem to have been firſt injudiciouſly marked by Weſt in the edition 1885, 


+ ou=et, L. and M. and Roh. [| immediate 


(1) Perhaps this paſſage is now quite accurate. Till the reign of Richard II. the party diſſeiſed, if his attempt were made ſoon 
after the dilleitin, micht recover his poſſeſſion by force ; but by a ſtatute paſſed my the fifth year of that reign, it was enacted, that 
none from thenceforth Could make any entry into lands and tenements, but in caſes where entry was given by the lau; and in that 
cafe, not with a ftromg hand, nor with a multitude of people, but only in a peaceable and cas, manner; and that perſons convictell 
of doing the contrary thould be puniſhed by impriſonment, to be ranſomed at the King's Pleufurc- By a ſtatute patſed in the lifteenth 
year of the func reign, it wits enacted, that upon coniplaimt of any ſuch forcible entries to the juſtices of pence, they ſhould take ſut- 
ſicient porver of the county, and goto the place where ſuch force was made; and if they found any that held ſuch place torcibly, alter 


tuch entry made, they ſhould be taken aud put into the next gaol, there to abide conv 


ict by the record of the fame juſtices, until they 


had made finc and ranſom to the King. By this it appears, that Littleton is equally wrong in his account of the pun:thment intlicted 
by that ſtatute, and the offence it intended to correct. Theſe ſtatutes of the rein of Richard II. have been confirmed, explained, an 
in lone reſpects extended by the ftat. 4. H. 4. ch. 8. 8. H. 6. ch. 9. 23-H. 5. ch. 14. 31. Elz. ch. 11. and 21. Jace 1. ch. 15. See 


Burn. Jutt. vol. II. 151, 


It ſhou | 
title, which is found for him, he ſhall be diſmiſie 5 | tere > 
at the King's ſuit; for doing; what is prohibited by ſtatute, as a contemner of the laws and diſturber of the peace, yct he 


Id be obſerved, that in caſe an action is brought on thele ſtatutes, if the defendant make himſelf a 
| without any enquiry concerning the force; for howfoever he may be pumthable 
ſhall not be liab'e 


to pay any damages for it to the plaintiff, whole injuſtice gave him the provocation in that manner to right humtelt. dee 1. Haw. 141- 


3- Burr. 1698. 1731+ 


(2) Some obſervations on the progreſs of our law, with reſpect to damages, 


(3) By the common law there muſt be 7/7 ee perſons at leaſt to conſtitute a riot, By the 1. Geo- 1. . 
be unlawfully affembled, to be within that act. By the 13. Car: 2. ft. 1 · c. 1: not more thau fg 


cular, à repeal of the 13. Car. 2. 


. 


* 
1 


coſts, and meſue profits, will be offered in a ſubſequent 


& elde perſons at leaſt mult 


tne arc to be ned to {4 petition 


Lib. 3. Cap. 7. Of Continuall Claime, SeQt. 432, 433. 


8. H. 6. cap. 9. 3. E. 4. 19.24. N net a 
b. where he entreth peaceably and detaingth it with force, or where he cutreth by force, and 
And in this action without any regreſſe the plaintite thall recover 


F. N. B. 248. 11. E. 4. 11. 
6. H. 7. 12. b. 22. H. 6. 37 
19. H. 6. Regiſter 97. 

22. H. 6. 37. F. N. B 249. 2. 


2. Cro. 17. 19. 31. 148. 131. 
a 1 Roll. 


149 x 


199. 214. 633. 629- 
Rep. 406. Sid, 97. 
Noy 136. 1. Cro. 361. 
2. Inſt. 289. 4. Init. 270. c. 15 
1. Leo. 307. 


(1. R. 2 c. 2. . II. 6. c. 9 


23. H. 8. c. 13. 31. El. c. 11. 


21. Jac. c. 15.) 


10. II. 7. 12. 
33. II. 6. 20s 


® {i—icy, L. and M. and Roh- 


is grounded upon the ſtatute of 8. H. 6. and lieth either where one entreth with force, or 


detaineth it by force. 


treble dammages, as well for the meane occupation as tor the firſt entry by force of the ſta- 


utc, 
trebled alſo. ; 


And albcit he ſhall recover treble dammages, yet ſhall he recover coſts which tha!l be 


One may commit a forcible entry, as hath hecene faid, in reſpect of the armour or weapons 


which he Lath that arc not uſually borne, or it he doe uſe violence, and threats to the terrour 


ot another, 
lence, all are guilty of force, 
uſually attend on him, it is a forcible entrie, 


1 


And if three or foure goc to make a forcible entry, albeit one alone uſe the vitg- 
If the muſter cemmeth with a greater number of ſervants than 


It is to be under ſtood, that there is a force implied in law, as every treſpaſſe and reſcous 


and diſleiſin implieth a force, and is v7 ct armzs ; 


and there is an actuall torce, «us with weapons, 


number of perſons, &c. and when an entry is made with ſuch actuall force, au actioa doth 
lie upon the ſaid ſtatute, See before more of ſorce and armes, Sc. 240. 
90 * 


Sect. 


1 TEM, * il &ft a veer, ſi le ir- 
want d'un home que ad title 
d'enter, poit per le commanae- 
ment fon maſter faire continual 
claime pur ſon maſter ou non. 


432. 


ALSO, it is to bee ſeene, if the 


ſervant of a man who hath 


title to enter, may by the com- 
mandement of his maſter make 
continuall claime for his maſter 
or not. 


This ncedeth no explications 


Seck. 433. 


ET #4 ſemble que en aſcuns 

caſes il poit ceo faire; car 
il per fon commandement vient 
a aſcun parcel de la terre, et la fait 
claime, &c. en le noſme ſon ma- 
feer, ceſt claime eft aſſets bone pur 
fon maſier, pur ceo que il fait 
tout ceo que fon maſter covient 
faire + ou devoit faire en tiel 
cas, Sc. +} Auxy ſi le maſter dit a 
fon ſervant, que il ne ofaſt vener 
a la terre, ne aſcun parcel de la 
terre, pur faire ſon claime, Sc. et 
que il ne ofaſt approcher pluis 
prochein à la terre forſque a til 
lieu appell Dale, et commanda 
ſen fervant daler a maſiue le lieu 
de Dale, et la faire un claime 
pur luy, &c. ſi be fervent iſſint 
all, Gc. ceo ſemble auxy voi 
cluime pur fon maſter, ficome 


+ ou devoit faire not in L. and M. nor Roh. 


ND it ſeemeth that in ſome 

caſes he may doe this: for if he 
by his commandement commeth 
to any parcell of the land, and 
there maketh claime, &c. in the 
name of his maſter, this claime is 
good enough for his maſter, for 
that he doth all that which his ma- 
ſter ſhould or ought to doe in ſuch 
caſe, &c. Allo it the maſter faith 
to his ſervant, that hee dares not 
come totheland, nor toany parcell 


of it, to make his claime, &c. and 


that he dare approch no neerer to 
the land then to ſuch a placecalled 
Dale, and command his ſervant to 
goe to the ſame place of Dale, and 
there make a claime for him, &c. 
if the ſervant doth this, &c. thisal- 
lo ſcemeth a good claime for his 
maſter, as it his maſter were 

there 


4 Auxy not in Ls and M. nor Roh- 


Lib. 3. Of Continuall Claime. SeQt. 434. 


fon maſter la fuit en“ proper per- 
fon, pur ceo que le fervant fiſt 
tout ceo que fon maſter ofaſt et 
devoit faire fer la ly en tiel 
caſe, &c. 


there in his proper perſon, for that 
the ſervant did all that which his 
maſter durſt and ought to doe by 
the law in ſuch a calc, &c. 


ERF it appeareth that where the ſervant doth all that which he is commande!, and 
which his maſter ought to de, there it is as ſulheient as if lis maſter did ir hum— 
ſelfe ; for the rule is, Qu? per altum /acit, per ſeipſum ſuccre videtur, 


Per commandement. If an infant or any man of full age have any right of en- 
trie into any lands, any ſtranger in the name and to the uſe of the infant or nian of full age 
may enter into the lands, and this regularly ſhall veſt the lands in them without any com- 
mandement, precedent, or agreement ſubſequent, (*) But it a dillcifor levy a line, with pro- 
clamation according to the ſtatute, an eftranger without a commandement precedent, or 
an agreement ſubſequent within the five yeares cannot enter in the name of the dittriſee to 
avoid the fine, And that reſolution was grounded upon the conſtruction of the ſtatute of 
4. H. 7. cab. 24. But an aſſent ſubſequent within the five yeares ſhould be ſutlicient. On 
enim ratihabitio retrotrabitur, et manidato £quifparatur, as hath beene ſaid, 


Auxi 2 2 maſter dit a / on ſervant que i ne 0 aſt, Sc. Here it appeareths 
that where the ſervant purſueth the commandement of his maſter, and doth all that which 
his maſter durſt and ought to doe by the law, this is ſuſticient, And although the maſter 


7, FK. 3. 69. 2. b. 

45. F. 3. Releaſe. 28. 

5. E. 7. tit. Briefe 389. 

. E. g. 6e. per Thorp» 

11. All. p. 11. 39. All. p. 18. 
10. II. 7. 12. a 

T1. . 8. dit. ent. Cong. et tit. 
F ger recovery 99 
Lib. o. fo. 106. a. the Lord 
A wadleyc' cale. 
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feareth more than the ſ-rvant, or admit that the ſervant hath no feare at all, yet if he goeth 
as farre as his maſter durſt, and as he commanded, it is ſulticient, And this is unplyed in this 


Section. 


A UX i home 

fait cy lan- 
guiſhant, ou cy de- 
crepyte, que il ne pot 
fer nul maner vener 
a le terre, ne a gſcun 
+ parcel d'ycel, ou . 
un recluſe foit, que ne 
poit per cauſe de ſon 
order aler hors de ſa 
meaſon, I ji tiel ma- 


Sect. 434. 
ALSO, if a man be 


ſo languiſhing, or 
ſo decrepite, that he 
cannot by any meanes 
come to the land, nor 
to any parcell of it, or 
if there bee a recluſe, 
which may not by rea- 
ſon of his order goe 
out of his houſe, if 
ſuch manner of per- 


EGULARLY it is true, 

that where a man doth 
lefle than the commande- 
ment or authority committed 
unto him, there (the com- 
mandement or authority be- 
ing not purſued) the act is 
void. And where a man doth 
that which he is authoriſed 
to doe and more, there 1t is 
good for that which is war- 
ranted, and void for the reſt ; 
yet both theſe rules have di- 
vers exceptions and limita- 
tions. (1) 


(Ant. 33. a.) 


Hob. 154.) 
(1. Lev. 289.) 


4 s For the firſt, Liteltton here 
E ner || de perſon com- ſon command his ſer- vatath = cafe. where” the Tara 
70 maunda jon ſervant vant to 80 and make vant doth lefle than 7 is com- 
4 d aler et faire claime claime for him, and f rh pn yer. it . fe, g. 
B pur luy, et liel ſervant ſuch ſervant dare not gem; for ſeeing the maſter can- 
bs ne cſaſft aler a le terre, goe to the land, nor to bet, and the fervant dare not, 
3% . enter into the land, it ſuſſiceth 
3 §ne @ aſcun farcel de any parcell of it, for that he come as neere to the 
5 ceo, pur doubt de ba- doubt of beating, land as he dare. | 
h 0 N - ** . H. „ <* 
ky tery, mayhem, ou mayhem,ordeath,&c, If a man mono a 9 * 4 r 
4 2 . attorney to delwer ſeinn | 
. mort, Sc. et pur cel and for this cauſe the „ . * eee ee 
4 cauſe liel ſervant vi- ſervant commeth as attorney delivercth it * 
A , : utc, this is void: an 
8 ent auxy pres @ la terre nere to the land as he gn, hold if th. e 
* cone tl ofajt pur fiel dareth lor duch doubt abſolute, and hee delivereth 
KEE fern 
2 : | 2 
Ky * /on added in L. and M. and Roh, + porcel not in L. and M. nor Roh. c. added in L. and M. and Roh. 
EY [| Je not in L. and XI. n — on, L. and M. and Roh. Qq Ze not iu L. and M. nor Roli. 
E (1) Where there is a complete execution of a power, and ſomething, ex abundant, added, which is improper, there the exccue 
N tion ſhall be good, and only the exceſs void; but where there is not a complete execution of a power, or where the boundaries be- 
25 tween the excels and execution die nut diſting uiſliable, it will be bad. Sec Alexander v. Alexander, 2, Vet. 644. 
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Lib. 3. 


bee before Scct. 419. 


(8. Inſt. 483.) 
(Aut. 243. b.) 


Cap. 7. 


ſeiſin upon condition, the 
liverie is void. 


Pur battery, may- 


hem, ou mort. See the 
Second Part of theInſtitutes, 
M. 2. cap. 49. a diverlity be- 
tweene the making of an en- 
try or claime, and the avoi- 
dance of an act or deed. 


Auterment le ma- 


fler ſerroit en treſ- 


grand miſchiefe. Ar 
gumentum ab inconvenient f 
walidum in lege, quia lex non 
permittit aliquod inconventitns. 
And as hath beene often ob- 


ſerved before, Ni quod ft 


inconveniens e licitum. 


Necluſe, Recluſus, He- 
remita, ſeu Anchorita, ſo 
called by the order of his 
religion; he is ſo mured or 


Of Continuail Claime. 


* doubt, et fait le 
claime, Sc. , ur fon ma 
ter, il ſemble que tiel 
claime pur fon maſter 
eft aſſets fort, et bon en 
ley. Car auterment 
fon maſter ſerrait en 
treſgrand miſchiefe ; 
car il bien poit eſtre 
que tiel perſon que eft 
languiſhant, decre- 
pite, ou recluſe, ne 
port trover aſcun ſer- 
vant que ofaſt aler a 
la terre, ne | aſcun 
parcel de cel, pur faire 
le claime pur luy, &c. 


Sect. 435. 


and maketh the claime, 
&c. for his maſter, it 
ſcemeth that ſuch 
claime for his maſter 
is ſtrong enough, and 
good in law. For o- 
therwile his maſter 
ſhould bee in a very 
great miſchicfe ; for it 
may well be that ſuch 
perſon which is ſicke, 
decrepit, or recluſe, 
cannot finde any ſer- 
vant which dare go to 
the land, or to any par- 
cell of it, to make the 
claime for him, &c. 


® dot - pavour, in L. and M. and Roh, 
Cc. added in L. and M. and Roh, 


ſhut up, quid ſolus ſemper fit, et in clanſura ſud ſedet ; and can never come out of his place» 
Seorſim enim et extra converſationem ciwilem hoc profeſſionts genus ſemper habitat. Note here» 
albeit the recluſe or anchorite be ſhut up himſelfe, ſo as he by his order is not to come out 
in perſon, yet to avoid a diſcent, he muſt command one to make claime, and ſuch a recluſe 
ſhall always appeare by attorney in ſuch caſes where others muſt appeare in proper perſon, 


{mpotentia enim excuſat legem. 


Sect. 435. 


MES | le maſter de tiel ſer- 
vant ſoit de bone ſane, et 

poit et oſaſt bien aler a les tene- 
ments, ou a parcel de ceo, de faire 
ſon elaime, &c. fi tiel maſter com- 
manda ſon ſervant d'aler a aſcun 
parcel de la terre a faire claime 
pur luy,|| et quant le ſervant eft en 
alant de faire le commandement 
de ſon maſter, il oye per le voy 
tielx choſes que il ne ofaſt vener 
a aſcun parcel dela terre pur faire 
le claime pur fon maſter, et pur cel 
cauſe il vient auxy pres la terre 
come il oſaſt pur doubt de mort, 
et la fait claime pur ſon maſter, 
et en le noſme de ſon maſter, &c. 
il ſemble que le doubt en le ley en 
tiel caſe ſerroit, fi tiel claime a- 
vailera ſon maſter ou nemy, 


+ lz---ticl, in L. and XI. and Roh. 


BUT if the maſter of ſuch ſer- 

vant bee in good health, and 
can and dare well goe to the lands, 
or to parcell of it, to make his 
claime, &c. if ſuch maſter com- 
mand his ſervant to goe to any par- 
cell of the land to make claime for 
him, and when the ſervant is in go- 
ing to doe the commandement of 
his maſter, he heareth by the way 
ſuch things as he dare not come to 
any parcell of the land to make the 
claime for his maſter, and there- 
fore he commeth as neere to the 
land as he dare for doubt of death, 
and. there maketh claime for his 
maſter, and in the name of his ma- 
iter, &c. it ſeemeth that the doubt 
in law in ſuch caſe ſhall be, whether 
ſuch claime ſhall availe his maſter 


pur 


+ a added in L. and M. and Rok. 
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pur ceo que le ſervant ne fiſt tout 


ceo qrie fon malter al temps de 
ſon commandement ofajt faire, &c. 


Quere. 


Of Continuall Claime. 


or not, for that the ſervant did not 
all that which his maſter at the 
time of his commandement durſt 
have done, &. Quere. 


Sect. 436, 437. 


HIS continuall claime is void, for that the ſervant doth lefſe than that which is ex- (9. Rep. 79.) 
prefiely commanded, and there is no impotencie or teare in the matter, 


FTE M. aſcuns ont 

dit, gue lou home 
eſt en priſon et et 
dileifie, et le difſerſor 
moruft ſoifie durant 
le temps que le diſbiſce 
eft en priſan, per que 
les tenements diſcon 1 
dont al beire del dis- 
Fier, ils ont dit, 
gue ceo ne nora my 
le diffeiſee que off en 
priſon, mes que ii bien 
poit enter, nient ob- 
ant ticl diſcent, pur 
ceo que il ne puilſoit 
faire continual claime 
quant il fuit en pri- 


FE ſon. 


VVV 


Sect. 436. 


L SO, ſome have 
ſaid, that where 
a man is in prifon and 
is diſleiſed, and the 
diſſeitor dieth ſeiſed 
during the time that 
the ditlcice is in pri- 
ſon, whereby the tene- 
ments deſcend to the 
hcire of the diſtcilor, 
they have ſaid, that 
this {hall not hurt the 
difleiice which is in 
priſon, but thathewell 
may enter, notwith- 
ſtanding ſuch a di- 
ſcent, becauſe hee 
could not make con- 
tinuall claim when 
he was in priſon. 


fie. 


UANT home e/t en (1. Roll. Abr. 687.) 
prifon et off d1fſet- 
For it hee bee ditleiſed g. H. 7. 24. Pl. Com. 360, 
when he 18 at large, and the 
diſcent is calt during the time 
of his impriſonment, this di- i 
ſcent thall binde him. E xcuſa- my wh 8 . 436. 
r autem quis quod clameum Pleta, lib. 6. cap. 52. 53+ & lib. 
Su 14 non appoſuerit, ft tempo» 6. cap. 7. & 14- 
re [tigit in priſona detentus fu- 
crit, ita quad wvenire non foſſity 
nec mittere, quia nulli vertitur 
in dibium, et ubi cadem ratio et 
idem jus erit, ideo widetur qudd 
excuſari debet quis fi per vim 
majoren, wel per ſfraudem, cæ- 
tra priſonam detentus fuerit, ita 
quod wenire non poſſit nec mit- 
tere, dum tamen hoc per certa 
Judicia probari poterit. 


Pur ceo que il ne poit 


faire continual claime 
ar i fuit en priſon. 

ere it is to bee obſerved by 
the authoritie of Littieton, that 


he is not enforced in this caſe by law to doe it by his ſervant or any other by his warrant or 
commandement, for things done by deputic are ſeldome well done, but everic man will ſee 


his one buſineſſe moſt effeftually ſpeeded and performed: and that it may be once ſpoken pj com. 360. in Stowel's caſe, 
for all, the reaſon that a man impriſoned ſhall not be bound in this and the like caſes is, 
for that by the intendment of law he is kept (as it is preſumed in law) without intelligence 
of things abroad, and alſo that he hath not libertie to goe at large to make entrie or claime, 


or ſceke counſell. 
aid a man in priſon. 


a Ga > 


Sect. 437. 


And fo note a divertitie betwecne a recluſe who might have intelligence, 
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ES opinion de touts les 

juſtices, p. 11. II. 7. uit, 
que , le diſſeifin ſoit avant lenpri- 
fonment, coment que le morant 
ferfie ſoit il efteant en le priſon, 
ſon entrie eſt tolle. 


BUT the opinion of all the juſ- 

tices, p. 11. H. 7. was, that 
if the diſſeiſin bee before the im- 
priſonment, although the dying 
ſeiſed be he being in the priſon, 
his entrie is taken away. 


"HIS is of a new addition, and miſtaken, for there is no ſuch opinion, p. 11. H. 7. 


but it is, 9. H. 7. fol. 24. b. 


* This Section is not in L. and M. nor Roh. nor in the edit. 1579, which is eſteemed more correct than the common copies. 
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Lib. 3. Cap. 7. Of Continuall Claime. Sect. 437, 438. 


(Poſt. 261.2, Ant. 128, b.) 

(F. N. R. 236. 11. Rep. 8.) 

(2. Roll. Abr. 803. 84. 2. Inf. 
655. 1. Leo. 22. 186.) 

Mirror cap. 3. Britton, fol. 21. 
Ficta, lib. 1. cap. 28. & hb. 2. 
cap. 59. Bratton, lib. 2. 

2. E. 4. 1. 4. E. 4. 10. 1. E. 
4. 73. 1. H. . 5. 21. 11. 6. go. 
9. H. 4.3. 21. H. 6. Utlary gb. 
7. H 6.27 21. E. 4. 88. 22. E. 
4 37. 18. E. 3. Villenage 47. 
21. E. 4. 37. 33. H. 6. 45: 46. 
41. E. 3- Villeine 41. 4. II. 4. 
19. 11. H. 4. 34. 3. Elz. Dyer 
192. 2. 1 liz. 175. 5. Fl:z. ibid. 
223. 19. I. 6. 2. 8. H. 6. 37. 
37. H. 6. 19. 

(Doc. Pla. 230. 398.) 

(Ant. 248. b.) 

8. H. 4. 7. 81. 1.9. 13. 1. II. 
6.53. 20. II. 6. ao. 21. II. G. 55. 
22. HI. 6. 18. 39. H. 6. 1. 
33. H 6. 51. 45. 38. H. 6. 33. 
21. E. 4 94. $1. H. 7. 33. 5 
H. 7. 1. 12. H. 6 . 11. H. 6. 
67. 19-3. E. 4% . H. .. 
38. All. pl. 17. Vide Sect. 439. 


5. E. 3. 30. b. 5. H. 6. 38. 


Fleta, lib. 6. cap. 67. & 24. Vide 
W. 2. cap. 48. and the ex po- 
tion thereot, 2. part Initit, 

4- E. 2. Diſcent 31. 


BraQon, lib. 5. tract. 3. Fleta, 
ib. 6. cap. 7. 14. 3. II. 6. 46. 
38. E. 3 5. 31. H. 6. Barre. 66. 
1 2. H. 4.13. 50. K. 3-9. 3-H. 
. 4. 8. H. 4. . 3. H. 7. 3. 
F. N. B. 17. Bract. lib. 4. iol. 
367 369. Glan. lib. 1. cap. 8. 


28. H. 6. 11. 4. H. 5. Chal- 


lenge 153- Br. Saver. Det. 43 


(Cro. Eliz. 506.) 


* per brief d erreur. Cc. Fur ceo gut 


* — * . * * * 
(1) A writ of error properly hes, where falſe judgment is given in 


that, by the common law, no amendment could be permitted, unless within the very term in which the judicial act fo recorded was 


L reverſera tiel ut- 


lagar 1e. Nota, the ori- 
ginall is, reverſera tel utlaga- 
rie per brirfe de error (i], an 
ſo it would bee amended : for 
outlawries may bee reverſed 
two manner of wayes, . by 
plea, or by. wiit of error, 
By plea, when the defen- 
dant commeth in upon the ca- 
pias utlagatum, Sc. hee may 
by plea reverſe the ſame for 
matters apparent, as in re— 


FE Tau, fi tiel que 

eſt en priſon 
ſoit utlage in actian 
de debt ou tre- 
paſſe, ou en appeale de 
robberie, Ec. il re- 
der ſera tiel utlagarie “* 
envers tluy pronounce, 


SC. 


N D allo, if hee 
which 1s in pri- 

ſon be outlawed in 
an action of debt or 
treſpaſſe, or in an ap- 
er of robberie, &c. 
ee ſhall reverſe this 
outlawry pronounced 


againſt him, &c. 


ſpect of a/uper/edeas, omiſſion of proceſſe, variance, or other matter apparent in the record ; 
and yet in theſe caſes ſome hold, that in another terme the defendant is driven to his writ 


of error, 


4 


But for any matters in fact, as death, impriſonment, ſervice of the king, &c. he is 
driven to his writ of error, unleſſe it be in caſe of felonie, and there iz favorem vite he 


may plead . 


ut albeit impriſonment be a good cauſe to reverſe an outlawrie, yet it muſt be by pro- 
ceſſe of law in invitum, and not by conſent or covin, for ſuch impriſonment thall not avoid 
the outlawrie, becuuſe upon the matter it is his one act. 


HIS is evident e- 


nough. 


Per briefe d'error. 


For hee ſhall have no writ 
of diſccit, becauſe the ſum- 
mons was according to the 
law of the land, by ſum- 
moners and velors, and the 
land taken into the king's 


hand by the pernor. 


Per default. Default 
is a French word, and defalta 
is legally taken for non-ap- 
pearance in court. There bee 
divers cauſes allowed by law 
for ſaving a man's default; 
us, firſt, by impriſonment, 
whercot Littleton here ſpeak- 
eth. 2. Per inundationem 
aquarum. 3. Per temteſtatem. 
4. Per pontem fraftlum. 5. Per 
navicium ſubſtrattum per N au- 
dem petentis, non enim debet 
quis fe periculis et infortuniis 
gratis exponere, wel ſubjacere. 
6. Per minorem ciatem. 7. Per 
defenſionem Summen'tionts per 
legem. 8. Per mortem attor- 
nati fi tenens in tempore non 
novit, . Si peters efſontatus 
fit. 10. Si placitum mittatur 
fine die. 11. Per breve de 


Sect. 438. 


UXY, fi un recove- 
A rie fait + per de- 


fault vers fiel que eft 


en priſon, il avoidera 
le judgement per briefe 
de error, pur ceo que 
il fuit en priſon al 
temps de le default 
fait, Sc. Et pur ceo 
que tiels matters de re- 
cord ne noyeront celuy 
gue oft en priſon, mes 
que ils ſerront reverſes, 
Sc. à multo fortiori, 
il ſemble que un mat- 
ter en fait, ſcilicet, 
til diſcent ewe quant 
il fuit en priſon ne luy 
noyera, Sc. ſpecialment 
pur ceo que il ne puiſ- 
fort ater hors de pri- 
fon pur faire continuall 
cluime, &c. | 


ALSO, if a recovery 

bee by default a- 
gainit ſuch a one as is 
in priſon, he ſhal avoid 
the judgement by a 
writ of error, becauſe 
he was in priſonat the 


time of the default 


made, &c. And for 


that ſuch matters of 


record ſhal not hurt 
him which is in pri- 
ſon, but that they ſhall 
bee reverſed, &c. dn. 
to fortiori, it ſeemeth 
that a matter in fact, 


ſcilicet, ſuch diſcent 


had when hee was in 
priſon ſhall not hurt 
him, &c. eſpecially 
ſeeing he could not 
goe out of priſon 
to make continuall 
claime, &c. 


* 4 "EP" » 2 . . . . . 
warrantid die. But fickneſſe (as one holds) is nocauſe of ſaving a default, becauſe it may 
be ſo artiſicially countertcited, that it cannot be knowne. 


Record, 


ſuiſt en priſon al temps d'utligarie, added L. and M. and Roh. and in MSS. 


ny court which is a court of record. It was formerly held, 


done. But the courts now allow of amendments at any time while the ſuit is depending. — After the termination of the ſuit the 
judgment can only be reverſed by writ of error. From the inferior courts it lies to the king's bench and common pleas from the 
common pleas to the King's bench ;from the king's bench to the houſe of lords. To amend errors ina baſe court, not of re- 
cord, a writ of falſe judgment lies. —A writ of error only lies upon t of dans. There is no method of rev erſung an error on 


the determination of fact, but by an attaint or a new trial, 


Sec Bla. Com. 3. vol. e. 25. ſ. 3. F. N. B. 20. 4. loſt. 21. 


GCC 
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Lib. 3. Of Continuall Claime. 


Record, (1) Recordum, is a memoriall or remembrance in rolles of parchment, of the 
proceedings and acts of a court of juſtice which hath power to hold plea according to the 
courſe of the common law, oft reall or mixt actions, or ot actions grare wi et ami, or of perſo- 
nall actions, whereof the debt or dammage amounts to fortie iillings or above, which wee 
call Courts of Record, and are created by pariament, letters patents, or preſcription. 

It is aptly derived of recordari, which is to keepe in memorie or . as it is ſaid, 9 
dicere nihil aliud ft quam recordari; and in the ſame ſenſe the poet uſeth it, f vitè audita recor- 
dor. But legally records are reſtrained to the rolles of ſuch only az are courts of record, and 
not the rolles of inferiour, nor of any other courts which proceed not ſecundum legem et con- 


ſuctudinem Angiia. And the rolles being the records or memorialls of the judges of the 


courts of record, import in them ſuch incontrollable credit and veritie, as they admit no aver- 
ment, plea, or proofe to the contrarie. And it ſuch a record be alleaged, and it be pleaded 
that there is no ſuch record, it ſhall be tried only by it ſelte : and the reaſon hereof is appa- 
rent, for otherwiſe (as our old authors ſay, and that truly) there ſhould never be any end of 
controverſies, which ſhould be inconvenient. Of courts of record you may read in my 
Reports; but yet during the terme wherein any judiciall act is done, the r-cord remaineth 
in the breſt of the judges of the court, and in their remembrance, and therefore the roll is 
alterable during that terme, as the judges ſha!l direct; but when that terme is paſt, then the 
record is in the roll, and admitteth no alteration, averment, or proofe to the contrarie. 


If a grant by letters 1 under the great ſeale be pleaded and ſhewed forth, the ad- 


verſe partie cannot plead , tel record, for that it appeares to the court that there is ſuch a 
record ; but inaſmuch as it is in nature of a conveyance, the partie may denie the operation 
thereof, therefore he may plead non conce/ſt, and prove in evidence that the king had nothing 
in the thing granted, or the like, and fo it was adjudged. But to returne to Lil: What 
then ? ſhall a man that is in priſon be er rom ſuits or outlawries ? Nothing leſſe; for 
if the tenant or defendant be in priſon, he ſhall upon motion, by order of the court, be 
brought to the barre, and either anſwer according to law, or elſe the ſame being recorded, 
the law ſhall proceed againſt him, and he thall take nv advantage of his impriſonment. 


A multo fortiori. Here is an argument, à minori ad majus, and the force of our 
author's argument is this: Tf a man in priſon ſhall not be bound by a recoveric by defauit 
for want of anſwer in court of record in a reall action, which is matter of record (the height 
and ſtrength whereof hath beene ſomewhat touched) à mults fortiori, a diſcent in the coun- 
trey, which is matter of deed, ſhall not for want of claime binde him that is ia priſon. And 
as the argument à ui ad maus doth ever hold (as our author hath alreadie told us) affir- 
matively, fo the argument @ major? ad minus doth ever hold negatively, as our author here 
teacheth us: and the reaſon kercof is this, quod in minori valet, valcbit in majori ; et quod in 
majori non valet, nec valebit in minori. 


Pur ceo que il ne poit aler hors de priſon, Sc. Ry this it appeareth, that a 
man in priſon by proceſſe of law ought to be kept ix ſalve et ara cruffodia, and by the law 
ought not to goe out, though it be with a keeper, and with the leave and ſufferance of the 
gaoler : but yet impriſonment muſt be, cuſtodia, et non pana; tor carcer ad homines euſlodieados, 
non ad punicndos dari det. 


Sect. 439. 
N meſme le man- N the ſame maner ORS du royalne, 
ner il ſemble, it ſeemeth, where a 2 of) ee - 
. ch to ſay, as out o 
lu home eſt hors man is out of the e- of the king of En- 
du "_— en er- realme in the king's gland, as of his crowne of En- 


. . % gland: for if a man be upon 
vice le roy, pur be- ſervice, for the buſi- ef of den with- 


ſoigne del royalme, fi neſſe of the realme, in the kingdom or reale of 


] * Ss LACIE. 2 iſſei England, and within the li- 
tiel * home ſcit diſſeiſie if ſuch a one be diſſei rern 


quant il eft en ſervice ſed when hee is in 2s of his crowne of England. 
le roy, Þ et le difſeiſer ſervice of the king, — 8 Bo out ot 
. * . . . the nurnaicton ot the common 

moruſt ſeifie, le aiffe lee and the diſſeiſor dieth wat, and within the jurifdic- 
tion 


* home not in L. and M. 


Sect. 439. 


260 


Glanvil. lib. 8. cap. 8. Bracton 
lib. 3. fol. 156. Britton in pro- 
emo & cap. 27. 


Cicero. 
Virgil. 


Pl. Com. 79. b. Mich. 7. &. Eliz. 
Dier 218. 

17. E. 3. 49. 37. H. 6. 21. b. 
11. H. 4. 26. b. 21. H. 6. 34. 
Error. Br. 73. 7. H. 7. 4. 
19. Afl. 7. lib. 4. fol. 52. in 
Rawlin's caſe, Glanvil. lib. 8. 
cap. 8, Bratton lib. g. fol. 156. 
Britton cap. 27. lib. 6. fol 11. 
lentleman's caſe. and go. 43. 
lib. 7. fol. 30. lib. 8. fol. 60. b. 
and 67. a. 7, H. 6. 28. 19. H. 6. g. 


(Doc. Pla. 307. 308. 1. Leo. 63. 
18. Eliz. Dier geg 3. Mer. D. 129. 
Pl. Com 232. Scignior Berke- 
ley's caſe. 

16. H. 7. 11. b. 22. H. 8. Re- 
cord. Br. 65. 29. II. 6. 4. 
3. Eliz, Dier 187. hb. 6. fol. 15. 
Eden's caſe, Mich. 31. & 32. El. 
Rot. 363. In Banke le Roy, in- 
ter Eden, & Franklyn, & Browne. 
(4 _ Hind's caſe.) 

7. H. 6. 38. 8. H. 6. 16. Vide 
Set. 418. 


6. R. 3. Protect. 46. 

Vide Sect. 198. 440. 441. 

(Cro. Car. 363. 5. Rep. Con- 
itable's calc. 1. Roll. Abr. 528.) 


+ 4 le diſſeiſor moruft ſcifie, le diſſeiſee efleant en le ſervice le roy, not in L. and M. 


(1) The public records of the kingdom are conſidered to relate to the proceedings of the houſes of parliament, the court of chancery 


the courts of common law, or the revenue. A general table of them, diſtinguiſhed under theſe different heads, 


is to be found in the 


appendix to the report from the committee appointed to view the Cottonian library. See the report and appendix, page 133- The 
rolls or records of parliament have been publiſhed in the courſe of his preſent majeſty's reign, in fix volumes folio, under the imme- 


diate auſpices of the houſe of peers: This extenſive and laborious undertaking is executed with the greateſt accuracy : it 
no common ſhare of antiquarian and diplomatic learning in the gentlemen concerned in it. A part of it was the wo 


Yre-ſuppoſes 
tk of the late 


Mr. Morant; all the reſt was completed by Mr. Aftle, the keeper of the records in the Tower, and Mr. Topham, of Lincoln's-Inn. 
It ſhould be obſerved, that the proceedings of the legiſlature till the reign of Edward I. were exceedingly irregular, and greatly de- 


fective in point of form. They are ſometimes penned fo as to appear to come from the king alone; 


ſometimes as iſſued jointly by 


the king and lords; ſometimes the aſſent of the commons is, and ſometimes it is not, expreſſed ; ſometimes the authority for P__e 
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Lib. 3. 


3. 
Rot. Pat. K II. 3. 
13. II. 3. 
Temps E. 1. Avowtie 199, Rot. 
Vaſcon, 22. E. 1. m. 8. Pat. 
23. E. 1. 1. pars Pat. 10. E. 2. 
8. E. 2. Con. 399. Stauf. II. 
Coon. 51. 


Vide Sc. 677. 


ob. 212.) 


Cap. 7. 


tion of the lord admnurall, 
whoſe juriſdiction is veric an- 
tient, and long before the 
reigne of Edward the third, 
as ſome have ſuppolcy, as 
may appeare by the lawes 
Of Olcron, (lo culled, tor that 
they were made by king 
Richard the firtt when he was 
there) that there had beene 
then an admirall time out of 
minde, and by many other an- 
tient records in the reignes of 
Harie the third, Edeward the 
frft, and Edvard the ſecoud, 
is moſt maniteſt. 

See hereafter in another 
caſe, which Liirlian put in 
luis chapter of Remitter ; there 
he ſaith, fer le mere, be- 
yond the fea. This great 
Officer in the Saxon language 
is called Atu mere al, (i. c.) over 
all the {ca, precfectus maris, 


froe claſſis, archubalaſſus : and 


in antient time the ofhce of 
the admiraltie was called c 
todia marine Anglia, or muri- 
time Angles 

And note Liuldeten ſaith not, 


efleant en le fer- 
dice le rey, que tiel 
diſcent ne grieve- 
rot le diſſeiſcte; mes 
pur ceo gue il ne putſ- 
foit faire continual 
claime, * i ſemole a 
eux, que quant il F 
dient en Engleterre, 
i port enter fur i heire 
le dliſſeiſar, Sc. Car 
tiel home reverſeraun 
utlagarie I pronounce 
envers luy durant le 
temps que il ſuuit en 
le ſervice le roy, Sc. 
ergo, a multo for- 
tiori, avera aid et 
mmdempnitie per la 
ley en lauter cafe, 
Sc. 


Of Continuall Claime. SeQ. 440. 


ſeiſed, &c. the diſſeiſee 
being in the king's ſer- 
vice, that tuch diſcent 
ſhall not hurt the diſ- 
ſciſce; but for that hee 
could not make conti- 
nuall claime, it ſcemes 
to them, that when hee 
commeth intobngland, 
he may enter upon the 
heire of the diſlcifor, 
&c. For ſuch a man 
{hal reverſe an outlaw- 
rie pronounced againſt 
him during the time 
that hee was in the 
king's ſervice, &c. 
ther fore à multo forti- 
ori, he ſhall haveaid and 
indemnitie by the law 
in the other caſe, &c. 


g. R. 3. Cont, Claime 13. 
4. E. 3. 46. beyond the ſea, or extra qratror maria, for a man revera may be intra guatuor maria, and yet 
out af the realine of England. But intra quatuor maria, Or extra, is taken by conſtruction to 
be within the realme of England, or the dominions of the ſame. 

But here a queſtion may be Cemanded, VV hat if a man be out of the realme, aud a reco- 
verie is had againft him in a recipe by default, whether ſhall he avoid it in a writ of error, 
as well as he thouid doc the outlawrie, or if tte had beene impritoned at the time of tuch re- 
coveiic by default? And it feemeth that he full not avoid the recoverie, for by that meanes 
a man might be infimtcly delayed of his freehold and inheritance, where t the law hath fo 
great a regard. And few or none ge over, but it is either of their owne free will, or by 
ſuit, for what cauſe ſoever; and he is not in that caſe without his ordinarie remedie, either 
by his writ of higher nature, or by a quod ei deforceat. But outlawric in a perfonall action 
ſhall be avoided in that caſe, guia dv minimts nor curat lex, and otherwiſe he ſhould be without 
remedie. Sce Section 437. and note the diveriitic betweene that caſe of the imprifonment, and 
this of being beyond fea. And Littlton putteth the cafe of impriſonment, and omitteth the 
being beyond fea here: neither have 1 ſeene any booke to warrant, that he that is beyond 
ſea fall in this caſe avoid the recoverie by default. 

Fun ſervice le YOY. Bratton ſheweth, that the exception of being beyond ſea ie, 
quia ſuit in ſtrautio domini regis ultra mare, 1%. apud talem locum, and that caic is cleere: but 
you ſhall heare the opinion of Bago in the next Section, where hee is not in the ſervice of 
the king. 


BraQt. Ii b. 5. fol. 436. 


Sect. 440. 


Brat. lib. x. fe l. 439. b. & 163. ND herewith the 
Brie. fol. 31. 316. 217. Flet. ancient law of En- 


T E M, auters onf A LSO, others have 

| 1 . J* 5 — * . 
—— 12 11 _ 2 gland is agrecable with ; dil, gu 1 afcun laid, that if a 
Enares; SMC 21.1.6. 39 e _ the law at ſeit bars du royaline, man bee out of the 

26. II. 8. cap. 18. 5.& 6. E. G. this day. 80 as it 18 /s wg: = 

Cap. 11. g S conflans oi. FE xcus coment que 10 re ſoit realme, though ; hee 
fatur etiam quis quod clameun en ſervice le roy, fi bee not in the king's 
| tiel 


* Ce. added in L. and M. and Roh. + revient, L. and M. } que fl added L. and M. 


the ads is mentioned; and ſometimes the acts are in the form of charters. —The firſt ſummons of the knights of ſhires to parliament. 
cent on record, is in the 49th vear of Henry III. — The firſt regular ſummons directed to the ſheriff for the election of citizens and 
burcellcs, is in the 23d of Edward I. — In that reign the proceedings of the legiſlature atiumed a more regular form; but tar removed from 
that in which they appear at prefent- The conſent of the commons to the levying of taxcs for the king gave them great weight. They 
took advantage of this circumitance to obtain a remedy for the grievances they had to complain of —in the reign of Edward III. the 
mode of preſenting their peritions, and of receiving their anſwers, was regularly practiſed. If the petition and the aniwerto it were of 
ſuch a natwie as to require an expreſs and new proviſion to be made for it, the king, wich the aſſuſtance of his council and of the judges, 
framed, from ſuch petitioa and autwer, an act, which was utually entered on the ſtatute roll; but if an expreſs and new proviſica were 
not required, the petition irfeit and the king's anſwer to it were entered on the parliament roll, and then uſually filed an ordinance, 
— Altcrations and improvements gradually took place; but it was not till the 1cigu of Heary VI. that theſe petitions of the commons 
were reduced, inthe tif inſtance, into the body of the bill. 
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tio home eſicant 
hors de le royalme 
eft d:/Jeiſee en terres 
ou tcnements deins 
le royalme, et le diſ- 
ſeiſor deu ſeifie, &c. 
le diſſeiſee efteant 
hors du reyalme, il 
ſemble a eux, que quant 
le diſſe:ſoe dient deins 
le rovalme, que il 
fait ® enter ſur Pheire 
le diſſeſſon, et ceo ſem- 
ble a eux per deux 
cauſes. Un et, que 
celuy que oft hors du 
royaline ne fot a- 
ver cauiſans del diſ- 
ſciſin fait a luy per 
entendement de ley, 
nient pluis que che 


fait boars du royalmne 


poit eftre try deins le 
royalme per le ſere- 
ment de 12.Þ et de 
compeller tiel home per 
la ley de faire conti- 
nuall claime, leguel 
fer I entendement de 
le ley ne puit aver 
aſcun notice ou co- 
nufance de tiel diſſei- 
fin, ceo ſerra iucon- 
ventent, et noſmement 
guont tiel diſſriſin eff 
jait à luy quant il eſt 
hors au rayalme, et 
auxy le moraut ſcifie 
uit quant il fuit bars 
du royalmes car en 
tiel caje il ne pait per 
nul p:/ability ſolou- 
que Common [ reſump-= 
tian faire continual 
clatme; mes auter- 


ſervice, if ſuch a 
man being out of the 
realme be diſſeiſed of 
lands or tenetnents 
within the realine, 
and the diſſeiſor die 
ſeiſed, &c. the diſſci- 
ſee being out of the 
realme, it ſeemeth 
unto them, that when 
the diſteiſee commeth 
into the realme, that 
he may well enter 
upon the heire of the 
diſſeiſor, &c. and this 
ſcemeth unto them 
for two cauſes. One 
is, that hee that is out 
of the realme can- 
not have knowledge 
of the diſſeiſin made 
unto him by under- 
ſtanding of the law, 
no more than that a 
thing done out of the 
realme may bee tried 
within this realme by 
the oath of 12. meng 
and to compell ſuch 
a man to make conti- 
nuall claime, which 
by the underftanding 
of the law can have 
no knowledge or co- 
niſance of ſuch diflci- 
ſin made or done, this 
mall be inconvenient, 
namely, when fucit a 
difleitin is done unto 
him when he was out 
of the realme,and allo 
the dying ſeiſed was 
done whenhe was out 
of the realme : for in 
ſuch caſe he maynotby 


* en added in L. and M. and Roh. 


non appeſuerit, ut fi toto tem- 
pore litigit fit ultra mare qud-+ 
cerngue occaſſonc. And this is 
alſo agreeable with our yeare 


bookes. (1) 


Nient pluis que choſe 


fait bors del royaln poet 


ie trie deins le royalm 
fer le ſerement de 12. 
And in this rule of law there 
is warily and truly put by 
Liulcton, theſe words ('y 
the cath of twelve men) mean- 
ing by a jury. For by certi- 
ticats a thing done beyond 
fra may be tried, as Little- 
ton himſelfe, Set. 102. hath 
ſet downe. And all matters 
done out of the realme of 
England concerning war, com- 
bate, or deeds of armes, thall 
bee tried and termmed be- 
fore the onſtable and mar- 
ſhall of England, betore whom 
the triall is by witneſles, or 
by combate, and their proceed- 
ing is according to the civill 
law, and not by the oath of 
twelve men, as £zriicton here 
ſpeaketh. 

This rule here rehearſed by 
Littleton, is worthy of espli— 
cation, If an alien (tor en- 
ample borne in France) bring, 
a reall aftion, and the tenant 
plead that the demancant is 
an alien borne under the obe- 
dience of the French king, 
and ow: of rhe leigeance of thc 
king of England; thall tis 
caſte want triall, becauſe the 
matter alleaged is out of the 
realme ? then by the fiction of 
this plea, no demanduit ſhall 
recover; theretore in this caſe, 
the demandant hall repty, 
that hee was borne at uch a 
place in England, within the 
king's leigeunce, and here- 
upon a jury of 12. ſhall bee 
charged, and if they huve ſui- 
ficient evidence that hee was 
borne in France, or in ny o- 
ther place out of the rea. me, 
then fall they finde, that hee 
wus borne out of the King's 
alicageance, and if they have 
ſuthcient evidence that he Was 
borne in England, or Ireland, 
or Fernſey, or Ferſey, or elic- 
where within the king's obe- 

dience, 


261 


1. F. ge. & 3. Vide Sch, 108. 


(Ant. $4. a.) 


(4. Ind. 123.) 


1. H. 4. cop. 1% 13. H. (. . 4. 
48. E. 3. 2. & 4. 


(Doc. pla. cg. 


29. F. g. averment. 31. 7. 
All. 44. 32. H. 6.25: 16. E. 4. 
15. 7. H. 6. 15. 1. R. 3. 4. 
6.61.5. 6. 7. Ii. . 8 F. N B. 
10 b. 244. Af. 11. 1. KE. ++ 

rm 1d. 17. 12. I. 3 1014. 5+ 
Lil», 7. tol. 26. 47. Calvin's caſe 


Li, G. i. 47. Duwdale's cale. 


4 Ec. added in L. and M. aud Roh. 


(1) Areference was made in a former part of this work to this place for ſome obſervations on the different points of Jaw ariſing on 
* dclastrine « A the Four Seas. 80 far as it leads to an enquiry into our domininn of the Jay circumſtances of a Public Ing - 
hic make it a matter of too much importance and delicacy to be treated of here. In the note referring to this pallage, tir Philip 


„ rreatiie on the dominion and ſovereignty of the ſcas is mentioned with great commendation. A copy of this work, which 


. * . . * . * * * 8 14 i th i yt TE 11 d * 1 TTY 
t were belonged to lord chief baron Parker, has this note in his lordihip's own hand- writing This is a mott curious and cxcellent 
«+ - 


trol tie; and though Ir. Selden's Mare Clauſum is a learned and ingenious work, and will be ever popular Witty Lnyliſhmen, FET 
* ir Piilip Medoiys's rules for aſcertaining the limits of the fea ſeem th me to be founded on more tol:d and prudentia! (Eton, thin 
* Nr, delden has offered in his book. T. Parker, 14th Sept. 1744.“ It has been a complaint among the learned, that in the raste 
„hich have been written on the laws of war and peace, no 102 4rd 1% had to the emtermedtaly 117: be! WEEN ECON 3 od ts 
ad var. Thoſe whole ftudics may lead them to cater that fubject, will heir with p;calure that the late fer Hans bins 


5 ® 33 * * . 1 1 . * 0 L ' 4.4% \ 1 4 Tp % * | ' i 
wie erudition and clattic taſte are well known, lett bolune lum in manuſcript, an ent aud cat ttestile urn ity Citi , 
De Faure dmporfethi Sculi. 68s 
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47. Rep. 26. 27. Caiv. caſc.) 


, ' 
3. R. 2. Uiall. ;4. 


083. H. 8 cap. 2. 
A wminind. pl. (r. 90. 
(Cry, Car. 232.) 


{| 32- HN. caſe Orurke. 
{»} 34- Elz. caſe.de Sir John 
Prrots. 

c | Mich. 19. & 20. Eliz. Dier 


(1. Roll. 532. Hob. 11. 
4. Inf.1 28. 1.49. $41. 7. Rep. 2. a. 
Sid. 367. Lut. 700. 710. 950.) 


Patch. 28. Elis, in action de co- 
venant inter Evangeliſt Conitan- 
tine pl. & Hughgyn defendant 
in the king's bench. Li.6.f 4. 
Dowdale's caſe. Vid. ge. H. 6. 23. 
48. E. 3 3. 11. H. 7. 16. 2. E. 2. 


obligation 15. 


(2. Cro. 76. Sid. 228. Hob. 11.) 


Entendement de le ley, 


Vide Sect. 269. 


Cap. 7. 
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dience, they ſhall ſinde that he ment ſorrait ff trel diſ- poſſibilitie after the 


was born within the king's . « E . n 
leigeance. And this hath ever ſelſce Juli deins le common prelump- 
brene the pleading and man- ryalme al temps de tion make continuall 
ner of triall in that caſe. And & 8d cla b h a 
ſo it is in the caſe that LI „ 2 yen, ou 4 C aime; but otherwiſe 
ton here putteth, if a man, in temps del morant del it ſhould be if the diſ- 
7 ſeĩſee were within the 
cent, allcage that hee was out » 4 

of this realme in Spaine, at the realme at the time of the diſſeiſin, or at the 
ume of lecying of the line and time of the dying ſeiſed of the diſſeiſor. 

at the tiine oft the diſſeiſin and 

diſcent, the adverſe party may alleage that he was at ſuch a place in England, &c. whereupon 
iſſue ſhall be taken, and then in evidence he may prove that he was out of the realme, &c. which, 
upon ſuthcient evidence, the jurie ought to finde. And in both theſe caſes and the like, in a 
ſpecial verdict the jury may tinde that he was borne beyond ſea, or was beyond ſea at that 
time, &. 

The ſtatute of 25. EK. 3. de proditionibus doth declare, that it is treaſon by the common law 
to adhere to the enemies of the king within the realme, or without, if hee bee thereof prove- 
ablement attaint of overt fact, and that he ſhall forfeit all his lands, Ke. A man muſt not 
imagine that {ceing by the common law declared by authority of parliament, that adhering 
to the king's enemics without the realme, is high treaſon, and that the delinquent may be 
attuinted thercot, &c. that this ſhould want triall, for then the judgement of the common law, 
and declaration of the parliament, thould be illuſory, which no well adviſed man will thinke in 
a matter of ſo great conſequence, But certaine it is, that for neceſſitie ſake, the adherencie 
without the realme mutt be alleaged in ſome place within England. And if upon evidence 
they ſhall finde any adherence out of the realme, they ſhall finde the delinquent guilty, But 
moſt conmnonly they ind.ced him (if he had lands) in Gave county where his lands did he, that. 
were to be forfeited; and this, as appearcth in our bookes, was the common uſe. And fo it is 
declared by the ſtatute (*) of 35. H. 8. and that it ſhall be tried by twelve men of the countie, 
where the king's bench ſhall fir, and be determined before the juſtices of that bench, or elſe 
before ſuch commiſſioners, and in ſuch thire of the realine, as ſhail be aſſigned by the king's 
maje ſtie's commiſlion, and this ſtatute for this point remaines in force at this day, and fo it was 
re ſolved la] by all the judges in my time, /., in 33. lis. in the cafe of Orarcte, And ans 
DJ 34. Elia. in fir John Perot's caſe done in Ireland, for that is ont of the realme of England, 
and the caſe [e] in Mich. 19. & 20. Elix. was utterly denied, and fir Chriftopher Wray himſelte 
(who is ſuppoſed to give his opinion in that caſe) proteſted that he never gave * ſuch opi- 
nion, but did hold the contrary. When part of the act, eſpecially the originall, is done in Eu- 
gland, and part out of the realme, that part that is to be performed out of the reulme, it iſſue 
e taken thereupon, ſhall be tried here by 12. men; and thoſe twelve men ſhall come out of 
the place where the writ is brought. For example, (which ever doth illuftrate) it was cove- 
nanted by indenture, by charter party, that a ſhip ſhould ſayle from Blackney haven in Nor- 
folke, to Muttrel in Spaine, and there remaine by certaiac dayes. 

In an action of covenant brought upon this charter party, the indenture was alleaged to 
be made at Therford in the county of Norfolke, and upon pleading, the ifſue was joyned, 
whether the ſaid flip remained at Mutrrel in Spaine by the ſaid certaine dayes. And it was 
adjudged that this iſſue thould be tried at Thetford, — the action was brought, becauſe 
there the contract tooke his originall by making of the charter partie, and ſo hath it beene 
often adiudged in ſuch like cafe, 

An obligation made beyond the ſeas may be ſued here in England, in what place the plain- 
tife will. What then it it bearc date at Bonrdeaux in France, where ſhall it be ſued ? And an- 
{wer is made, that it may be alleaged to be made in guodam loco wocat” Burdeaux in France, 

in {/{:ngton in the county of MA, and there it ſhall be tried, for whether there be ſuch 
a place in Mington or no, is not traverſable in that caſe. Theſe Er are neceſſary to be 
knowne in reſpect of the variety of opinions in our bookes. And of theſe thus much ſhall 
ſutlice, and now is Litileton worthy to be heard, 


Per entendement de le ley. Fir, for intendement of law, Scat. 99, 100. 110. 293. 
377+ 393. 426. 367. 402. 463, Kc. 439. 

Ces ſferr a INCMNVERICNG. ere alfo, as hath beene often ſaid, appeareth, that argu- 
mentum ab inconvententi, is ſtrong in law. 5 Xo 

Auterment eft ſi le dijſetſve fuit deins le roy alme al temps acl diſſeiſin, Sc. 
So as if a man be diſleiſed before he goeth over ſea, or commeth into the realme againe be- 
tore the diſcent, the diſcent {Jl} take away lus cntric, 
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Lib. 3. 


N auter mat- 
ter ils allege- 
onf pur prover que 
devant le ſtatute fait 
en le temps de roy E. 3. 
an. * 34. cap. 16. 


Of Continuall Claime. 


Sect 441. 


ANOTHER matter 

they alleage for a 
proofe that before 
the ſtatute of king 
Edward the Third, 


E R E it appeareth, 
what the common 

law was before the ſad ſta- 
tute, ter--non-clayme upon 
a fine levied. But now fince 
Littleton wrote, by the ſta- 
tate of 4. I. 7. tive yeares 


Sect. 441. 


262 


84. E. g. cap. 16. 


(Ant. 254. b.) 

4. II. 7. cap. 24. 

Sec as well this ſtatute as the 
ſlatute of 32. H. 8. cap. 36. well 
expounded in my Reports. 


made the 34th yeare after proclamations made Lib. 3. fol. 84, 83, Kc. caſe del 
4 fon Fa G K A b upon the ſine Are given 10 fines per — lib. r. fol. gb, 
eon raygne, per of his reigne, Dy bim that right hath to make E 
quel eſtatute non- which ſtatute non- bis claime, or purſue his fl. 99: Madhom genre 1 b. B 


claime eft ouſfle, Ec. 
le ly ſuit tiel, que ſi 
un fine ſoit levy de 
cCertaine Ferres ou fe- 
nements, fi aſcun 
gue fuit efirenge al 
fine avoit droit d aver 
ef recover meſines 
les terres ou tene- 
ments, gil ne venuſt 
et fijt fen claime a ceo 
deins Pan et le jour 
frocheie apres le fine 
levie, il ſerra barre 
a touts jours, quia 
dicebatur, finis finem 
litibus imponebat. 
Et que la ley fuit tiel, 
11 t prove per Fefta- 
tute de Weſtminſter 
2. De donis conditio- 
nalibus, /ou il eft parle 
gue fi fine ſoit levie de 
les teriements en tale, 
Ec. quod finis iploju- 
re ſit nullus, nec habe- 
ant haredes, aut illi 
ad quos ſpectat rever- 
ſio. Iicæt fuerint plenæ 
tatis in Anglia, etex- 
tra priſonam) neceſli- 
tat apponereclameum 
ſuum, + &c. 1/int ceo 


claim 1s ouited, &c. the 
law was ſuch, that if a 
fine were levied of 
certaine lands or te- 
nements, it any that 
was a ſtrapger to the 
fine had right to have 
and to recover the 
ſame lands or tene- 
ments, it he came not 
and made his claime 
thereof within a yeare 
and a day next after the 
fine levied, he ſhall be 
barred for ever, 9 
dicebatur quod fints fi- 
nem litibus imponebat. 
And that law was 
ſuch, it is proved by 
the ſtatute of Welt. 
the 2. De donts cond: - 
ti:nalibis, where it is 
ſpoken it the fine bee 
levied of tenements 
given 1n the taile, &c. 
quod fints iffo jure jil 
nuilus, nec habeant be2- 


redes, aut ili ad quos 


ſpeftat reverſis (licet ple- 


na ttatis ſuerimt in An- 
glia, et extra priſonam} 
neceſſitat apponereclame- 
um ſuum. Soe it is proved 


® 34. cab. 16. not in L. and M. nor Roh. 


action, where the common 
law gave him but a yeue 
and a dav. But this ſta- 
tute of 4. H. 7. extends only 
to fines, and not to non- 
C'aume upon a judgement 
in a writ of right. and there- 
fore the ſaid ſtatute of 
34. E. z. here cited by J. i. 
tleton, which outteth non- 
claime only to fines levied, 
extendeth not to à judge— 
ment in a writ of right at 
this day, and therefore the 
common law in that cate 
remaineth to this day, . 
that clame muſt bee made 
within a yeare and a day 
atter judgement, Alſo uf a 
fine be levied without pro- 
clamations, or without to 
many as the law requireth, 
then the ſtatute of non- 
claime doth extend to ſuch 
a line. 


Dicebatur fints, 
quie finem litions impo- 


nebat. (1) Here you may 
obſerve the etymologie of 
4 fine. And herewith a- 
greeth [a] antiquity : Fenzs 
7% adicirur fi uali, concor- 
via, quia impo? it um liti- 
Bus And atter the exam- 
pie [4] of Littleten, it is 
good to ſearch out the ety- 
mologie or right derivation 
of words; for :gnoratis ter mi- 
nis ignoratur et ars, as hath 
beene often obſerved in other 

laces. And the civihans 
call this judiciall concord, 


fol. 1%. Lechtord's caſe, lib. g. 
fol. 139. 149, 1+1. Beanimond's 
cate. lib. 10. fol. 49. b. Lam- 
pot's cate, and 9. a. 
tol. 105g, 16. Margaret Pod- 
ger's cale. lib. 5. fol. 124. 
Satfyn's caſe. lib. 19. 96. 47. 
Se\ mour's cate. lib. 8. to. 72. 
Groſl ves cale, lib. 11. ,. bg. 
71. *8. Pl. Com. in Smuh 
and Stapl. caſe, and in Stowe's 
calc, and Howel's calc. and 
neil. li. 13. cap. 11. Bratt. 
433. Ficta, lib. G. cap. 33. 
Brit, 210. 


lub. 9 


(4 H. 7. c. 24 22. H. . c. 36. 


2. Cro. 101. 226. 


Fa! Glanvil. ih. 8. cap. 3. 
B-act. lib 3. fol. 425. 
Fleta, lib. 6. cap. 52, 53 


[5] Etymologics, &e. 
Vid. Se. 74. 174. 194+ 441+ 
520. 592. 


tranſattionrm Judicialem de 


re immobili. 


Licet 


+ Oc. not in L. and M. nor Roh. 


(1) Every part of the law relating to fines and common recoveries has been ſtated and explained by Mr. Cruiſe, in his Eiſzys 
upon thole ſubjects, ia a manner that equally recommends them to the ſtudent, and the moſt learned and experienced prachi- 
tioners. Beſides the obligations which the Editor has to him upon this account in common with the reſt of the profethon, he ac- 


Knowledges w th equal plature and gratitude the particular obligations he lus to him for the afliſtence he has derived from them 
in the countc of this wo: ks 
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Lib. 3. 


<Stat. de unno. 13. F. 4. 


[c] PI. Com. Stowel's cafe, 339. 


Bracton, lib. g. fo. 436. 
Britton, fo. 2:6. b. 


Fleta, lib. 6. ca. 53. 


74. H. 7. c. 24. 
22. H.8. c. 36. 
2. Jull. 516.) 


* Fc. added in L. and M. 


Cap. 7. Of Continuall Claime. 


Licet fuerit plene 


- Etats in Anglid, et ex- 


Ira priſonam. In this act 
of 13. E. 1. De donis conditio- 
nal hus is one omitted, who is 
added in the ſtatute De mo- 
do lewand' fines, viz. et ſana me- 
mori. [e] But a fem-covert 
had no privilege of non- 
claimc at the common law, 
as ſome have ſaid, becauſe ſhe 
had a huſband that might 
make claime for her. But 
vet Brafton ſaith, Item excu- 
ſatur uxor que ſub poteſtate wiri 
Juppoſita, quod clamtum non 
afppoſuerit licet mittere poſſi'y 
and citeth a judgement in the 
point, Yrin. 4+ H. 3. in C- 
fins caſe, But Feta faith, Eæ- 
cufatur ff fuerit uxor alicujus, / 
frerit per virum impedita, quod 
non fpriuvit apponere clamenm. 
Alſo they in reverſion or re- 
mainder expectant up em any 
-<{late of frechold were barred 
by the common law ; and yet 
they could make no claime, 
becauſe, as hath beene ſaid, it 
belonged to the particular te- 
nant, and not to them. becauſe 
their entry was not lawfull ; 
which was one of the princt- 
pull cauſes of making of the 
juid ſtatute of 34. E. z. which 


prove, que ſi un e- 
ſtrange home que a- 
voit droit a les tene- 
ments, gil ſuit hors 
de royalme al temps 
det fine levie, &c. na- 
vera dammage, coment 
que il ne fiſt ſon claime, 
Sc. coment que tiel 
fine uit matter de 
record: per greinder 
reaſon il ſomble a eux, 
que un diſſeiſin et diſ- 
cent que eſt matter en 
fait, ne ſſiut trofe 
greevera celuy que fuit 
diſſciſie quant il fuit 
hors du reyalme al 
temps de dijſeiſin, et 
any al temps que le 
diſſeifor moruſt ſci- 
fie, Sc. mes que il 
bien poit enter, nient 
contriſteant tiel dif 
cent, * 


SeCt. 442. 


that if a ſtranger that 


hath right unto the te- 
nements, if he were 
out of the realme at 
the time of the fine le- 
vied, &c. ſhall have no 
dammage, though that 
hee made not his 
claim, &c. though that 
ſuch fine was matter 
of record : by greater 
reaſon it ſeemeth unto 
them, that a diſſeiſin 
anddiſcent that is mat- 
ter in deed, ſhall not ſo 
grieve him that was 
difleiſed when he was 
out of the realme at 
the time of that diſſei- 
ſin, and alſo at the 
time that the diſſeiſor 
died ſeiſed, &c, but 
that he may well enter, 
notwithitanding ſuch 
diſcent. 


ouſted non-claime. But theſe caſes of coverture, and of them in reverſion and remainder, are 
now without queſtion holpen, and juſt proviſion made for the ſaving of their rights and 
titles, by the taid ſtatute of 4. H. 7. as by the ſaid act appeareth. 


ARRAIGNE un of- 
/iſe * To arraigne the 


aſſiſe is to cauſe the tenant 
to be called to make the 

laint, and to ſet the cauſe 
in ſuch order as the tenant 


Sect. 442. 


ZT EM. quære þ 

home ſoit difſei- 
fie, et il arraigne un 
ajſife envers le diſſei- 


for, et les recognitors 


may bee enforced to anſwer . | * 
thereunto; and is derived of de le 222 + chaun 


the French word arraigner, d pu, le plaintiſe, et 
which lignificth to order or les ruſtices d effiſe voyle 
ſet in right place. An ar- _J.7 Fa, 

raignment is ſometime cal- eftre adviſes de lour 


led an aſtitution, of the verbe judgment, taunus al 


a/iitvo, compounded of ad 
and fatuo, that is, to place 


prochein afſiſe, Sc. 


or ſet in order one by ano- ef en 4 le dementiers 
ther. In the fame ſenſe that lo difſerfor moruſt fei- 


Littleton here uſeth it, it is 


is fie, Ec. ff le dit ſuit 


uſed when an appcale 1 


aud Roh. 


J ciannta=—caunilcront, i L. and M. and chanteront in Roh. 


AI. SO, inquire if a 

man be diſſeiſed, 
and he arraigne an aſ- 
file againſt the diſſei- 
ſor, and the recog- 
nitors of the afiitc 
chante for the plain- 
tite, and the juſtices of 
aſſiſe will bee adviſed 
of their judgements 
untill the next aſſiic, 
&c. and in the meane 
ſeaſon the diſſciſor di- 
eth ſeiſed, &c. yet the 
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Cr 


8 27 
r 
4 


FL. SER, . 4 


they were denonunated juſtices of affiſes: and divers acts of par 
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del afſiſe ſerra * fris ſaid ſuit of the aſſiſe arraigned, both which are ar. 


: 's aigned in French, b N 
en ley pur le dit diſ- ſhall bee taken in Jaw on Airs 3 


fi Be un continual! forthe diſſeiſee a con- obſerved, that Lirmleron faith 


. . . ; here arraigne un aſiſe, und 
claime, entant gue tinuall claime, info- gach wor ihat che tenant is 


nul default fuit en much that no default arraigned ; and ſo of the a 

D : - ule ; tor theſe are the ſuis 
luy ＋. Sc. was in him, &c. of the ſubject, and no man is 
faid to be arraigned, but merely at the ſuit of the king, upon an enditement found againſt 
him, or other record wherewith he is charged. And there the arraignment of the pritoner 
is to take order that he appeare, and for the certainty of the perſon to hold up his hand, 
and to plead a ſufficient plea to the enditement or other record, whereupon they which fol- 
low for the king may orderjy proceed. 


Fuſtices d a{jiſe. Juſtices of aſſiſo are aſſigned and conſtituted by the king of the 
judges and ſages of the law, and are called juſtices of afſſife, for that the writs of aſſiſe of 
novel difſe;fin, (which in former times were accounted fefina remedia, and very frequent and 
common) were returnable before them to be taken in their proper counties twice every yeare 
at the leaſt, whereupon they had authority to give judgment and award ſeiſin and execution: 
and therefore both tor the number of them 1n times paſt, and for the greater authority they 
had then as juſtices of H privs (which was to trie iſſues only, except in yvi impedit, and 
aſliſes de darreine preſentment, in which caſes the juſtices of 2 We might give judgment) 
iament have given to them 
at authority both in criminall cauſes and common pleas, Theſe juſtices of aſſiſe have 
alſo commiſſions of % and zerminer, of gaole delivery and of the peace, of aſſociation, 
and ff non onmes throughout their whole circuits, ſo as they are armed with ample, provident, 
but yet ordinary juriſdiction; for all their commiſſions are bounded with this expreſſe limi- 
tation, faturi quod ad juftitiam pertinet ſecundum legem et conſuetudinem Anglia. And in 
former time, according to the originall inſtitution and their commiſſion, both the juſtices 
joined both in common pleas and pleas of the crowne. 


Si le dit ſuit del affiſe ferra priſe en ly, Sc. un continual claime. 
And it is holden at this day that it ſhall amount to a claime, for that there was no default in 
him, as Liztletox ſuich. (4) Some have objected, that if the bringing of an athiſe ſhould amount 
to continuall claime, and every continuall claune made by the difleiſee veſt the poſſeſſion 
and freehold in him, therefore if bringing the aſſiſe, &c. ſhould amount to a continuall 
claĩme, that then the writ ſhould abate. Put hereunto it hath beene anſwered in this chapter, 
that a continuall claime is ay entry by conſtruction of law for the advantage of the dilleiſec, 
but not for his diſadvantage. 

In a writ of entry /r diſtiſin againſt one, ſuppoſing that he had not entred but by S. who 
difleiſed him, the tenant faid that S. died ſeiſed, and the land deſcended to him, and prayed 
his age; the plaintife counterpleaded his age, for that he arraigned an athfe againſt S. who 
died hanging the aſſiſe, and he was ouſted of his age, for that the bringing of the aſſiſe 
amounted to a claime. 

If tenant in dower alien in fee with warranty, and the heire in the reverſion bring a writ 
of entry in caſu proviſo, We, and * the plea the tenant dieth, the heire ſhall not be 
rebutted or barred by this warranty, for that the pre ipe did amount to a continuall claime, 
And herewith agreeth () antiquity : E clameum non appoſucrit, ſufficit tamen ſt ille vel ante» 
cefor ſuns faciat quod tantundem waleat, ut ft placicum moverit tenentem wel. freerit rem litigicſam; 
quia ficut plus eff facto appellare quam werbe, ita plus eff clameum aponere facto quam verde: et 
2d hoc facit de termino Sanfie 1 rinitatis, anno regni regis H. 3. 15. in com. Hunt. de quddam 
Gruldeburgd, cui objefum fuit, quod clameum non appoſuit, et ipſa riſpondit, * > fecit quod tan- 
tundem walet, quia tempore finis fucti implacitavit tenentem per aliud breve, Wc. 

If the goods of a villeine (before any ſeiſure made by the lord) be diftreined, the lord 
may have a replevyn ; and notwithſtanding before the bringing of the writ he had no E 
perty, yet the very bringing of the writ doth amount to a claune of the goods, and veſteth 
the property in the lord, 


Entant . nul default fuit en luy, Sc. Hereby it is implyed, that our 

author iaclined to this opinion, that it ſhould amount to a claime, for that no default was in 

hun ; er aeme debet rem ſuam fine fucto aut defefu ſuo amittere, as the rule is. 8 I 
CCT. 


gp ris not in L. and M. nor Roh. 
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+ Le. not in L. and M. nor Roh. 
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(10. Rep. 130.) 


2. & 3. E. 6. c. a4. towards the 
end. dtant. pl. Cor. 103 Go 
3- H. 7. ca. 1. 


Vid. Set. 514. 233. 234- Mag- 
na Charta, 30. W. 2. ca. 3. 30. 
39, Stat. de Ebor. ca 1.4. Artic, 
Sup. Cart. ca. 10, 4. E. g. ca. 11. 
7+ R. 2. ca. 4. 27. E. 1. de fini- 
bus ca. 4. 28. E. 1. de pel- 
latis. 4. E. 3. ce. 3. 2. . 5. 
ca. 8. 3. H. 3. ca. 5. 13. H. 4. 
Ca. 7. North. 2. E. g. ca. 3. 
2. E. 3. ca. 3. 14. H. 6. ca. 1. 
21. H. 6. ca. 10. g. H. 5. c. 1. 
33. H. 8. c. 9g. 34. & 35. H. 8. 
C4. 14. 2. & 3. E.G. ca. $4. 
1. E. 6. ca. 7. 86. Mar. Dicr 99 · 
3- & 4. Elz. Dier 205. 

(F. N. B. 240. c. 4. Iuſ. 161. 


(4) See before in this chapter, 
Set. 419. Vide Sect. 416. 

2. Ed. 3.8. 14. Ed. 3. 14.) 
(Ant. 253. b.) 


24. E. 3.2. 9. E. 2. age. 141, 
15. E. 3. Counterplea de gat 5+ 


3- E. 3. tit. garrantie 62. 


* Fleta, lib. 6. ca. ga, 
Bratt. lib. LY to. 430, 


33- E. 3. Replevin. 43. 
42, E. 3. 18. b. . H. 6. 23. 
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Lib. 3. Cap. 7. Of Continuall Claime. 


(Poſt. 231. 3. 34% b. 345+ ©) 


(Dyer 71.4.) 


(2. Roll. Abr. 339. 


Merleb. cap. 28. 


(5. Rep. 21.) 


E RE, firſt, it is to be 
obſerved, that albeit the 
freehold and inheritance is in 
this caſe in no perſon, but in 
abeyance or in conſideration 
of law, yet an entrie and 
claime by one that hath no 
right ſhall gaine the inherit- 
ance by wrong. For here 
Littleton ſaith, and of ſuch 
eſtate died ſciſed, &c. And ſo 
it is in caſe of a biſhop, par- 
ſon, vicar, prebend, or any 
other ſole corporation, And 
in the ſtatute of Merlebridge it 
is called an intruſion, 
Secondly, that ſeeing by 
the death of the abbot (whic 
is the act of God) no perſon 
is able to make continuall 
claime, therefore a diſcent 
during that time ſhall not pre- 
judice the ſucceſſor; for, as 
hath beene ſaid, /mpotentia ex- 


(J. N. B. 34. m. W. 2. cap. 5-) cuſat ligem. If an uſurpa- 


(8. Rep. 88. Ant. 232. b.) 


tion bee had to a church in 
time of vacation, this ſhall not 
prejudice the ſucceſſor, to put 
him out of poſſeſſion, but that 
at the next avoidance hee ſhall 
preſent. 


Nient pluis que ils 
ſont able de ſuer action, 


Sc. Here that which hath in 
this chapter beene ſaid is con- 
firmed, viz. That the entric 
or continuall claime muſt pur- 
ſue the action. 


Car le covent net 
forſque un mort perſon, 


C. This is ratio una, but not 
wnica : for though the reſt of 
the corporation be no mort 
perſons, as the chapter in 
caſe of deane and chapter, 
or the commonaltie in caſe ot 
mayor and commonaltie ; yet 
cannot they when there is no 
deane or maior make claime, 
becauſe they have ncither abi- 
litie nor capacitie to take or to 
ſue any action, as our author 
here faith. 


Car en temps de 


Sect. 443. 
ITEM. quare jþ 


un abbe de un mo- 
naſtlerie moruſt, et 
durantle temps de va- 
cation un home torci- 
ouſement enter en cer- 
taine parcel de terre 
del monaſtery, clay- 
mant la terre a luy 
et a ſes heires, et de 
titel eſtate moruſt ſet- 
fie, et la terre diſcen- 
diſt a ſon heire, et puis 
apres un * eſt elect, et 
fait abbe de meſme 
la monaſterie, 
Fmeſme l abbe poit en- 
ter ſur le heire ou ne- 
my. Et il ſemble a 
aſcuns, que Vabbe bien 
port enter en ceo cas, 
pur ceo que le covent 
en temps de vacance 
ne fuit aſcun perſon 
able de faire conti- 
nual claime; car nent 


pluis que ils font per- 


ſonable de | ſuer ac». 


tion, nient pluis its 
ſont able de faire con- 
tinual claime, car le 
covent & n'eſt forſ- 
que || un mort 
corps ſans teſte; 
car en temps de va- 
cation un graunt 
fait a eux, ou per 
eux, ef; void; et en ceſi 
caſe Fabbe ne ßpoit 
aver briefe dentre 
ſur diſſeilin envers 


bot of the monaſterie, 


Sect. 443+ 


LSO, inquire if an 
A abbot of a mona- 
ſteric die, and during 
the time of vacation a 
man wrongfully en- 
treth in certaine par- 
cels of land of the mo- 
naſterie, claiming the 
land untohim and his 
heires, and of that e- 
{tate dieth ſciſed, and 
the land deſcendeth 
unto his heires, and 
after that an abbot is 
choſen, and made ab- 


a queſtion is, if the 
abbot may enter up- 
on the heire or not. 
And it ſeemeth to 
ſome, that the abbot 
may well enter in this 
calc, for this, that the 
covent in time of va- 
cation was no perſon 
able to make continu- 
all claime;for no more 
than they be perſona- 
ble to ſue an action, 
no more be they able 
to make continuall 
claime, for the co- 
vent is but a dead bo- 
die without head; for 
in time of vacation a 
grant made unto them 
is void; and in this 
caſe an abbot may 
not have a writ of en- 
trie upon dliſſeiſin a- 
gainſt the heire, for 

2 


WW ae added L. and M. and Roh, 


+ meſme not in L. and M. nor Roh. 
þ 9 n -i, bh and NI. and Roh. 


er=faire, L. and M. and Roh. 
{| come added L. and M. and Roh. e 4 


THE latter pages of the Chapter on Releaſes relate almoſt entirely to the uſeful, 
but abſtruſe and com plicated, learning of Special Pleading. The Editor's profeſ- 
ſional ſtudies having been directed to thoſe branches of the law which relate to con- 
veyancing, he finds himſelf unable to write any annotations either on the text or the 


commentary contained in thoſe pages. He might fill them with notes; but he 
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thinks it more honourable to confeſs his total ignorance of the ſubje&, than, 


knowingly, to preſent the public with obſervations which muſt be unintereſting, 
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and which might be of a nature to deceive and miſlead the Student, 


Lincoln's- Inn, Nov. 9, 1785. 
Erratum, page 241, note 4, line 8, inſtead of grantor read grantee, 
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le heire, pur ces que this, that hee was ne- vacation un graunt fait 
il ne fuit unques diſ- ver diſſeiſed. And if aeux ou per eux, eſt vaid, 
ſeiſee. Er fi Vabbe ne the abbot may not Cc. And the reaſon is, be- 
puiſſoit enter en ceo enter in this caſe, then cauſe the body politique which 


[ x . is capable, is not complete, but 
caſe, donques il ſerra hee thall bee put into IT 2 


mis a ſon briefe de his writof right, &C. is to be underſtood of an imme- 
droit, * Fe. lequel which ſhall bee hard diate grant ; for if during the 


vacation of the abathie of Dale, 
ferra trope dure pur le for the houſe : by a leaſe for lite, or a gift in 


. taile be made, the remainder 
meaſon : per que ſemble which it ſeemeth to e tt ct Pale aa 
a eu, gue Pabbe bien them, that the abbot his ſucceſſors, this remainder 
poit enter, &c. may well enter, &c. is good, it there be an abbot 

92 G 11 made during the particular 
Quæras de dubiis, le- Quaras de dubijs, le- eſtate. 
m bene diſcere ſi vis: gem bene diſcere ſi vis: lt chere be maior and com- 


| 7 . monaltic of D. and the maior 
Quzrere dat ſapere, Quæœrere dat ſapere, 3 1 „eps 


que ſunt legitima u ſunt legitima verd. maior and commonaltie of G. 
vere + is void for the cauſe aforeſaid ; 
” but in that caſe, if a leaſe for 
life be made, the remainder to the maior and commonaltie of D. the r good, if 
there hee a maior elected during the particular eſtate, 
Poit enter, Sc. Here by this (Sc.) is implyed, or make his continuall claime in 
ſuch ſort as hath beene before expreſſed, | 


Quæras de dubiis, legem bene diſcere fi vis: 
Quærere dat ſapere, quæ ſunt legitima vere. 


Here Liteon expreſſeth an excellent meanes to attaine to the reaſon of the law, by en- 
quiring of, and conterence had with, learned men, of doubtfull caſes : 


Inter cuncta leges, & per cunfabere doctos. 


For as collatio proerit artes, ſo collatio perficit artes and this muſt bee continuall ; for as know- 
ledge inereaſeth, ſo doubts therewith increaſe alſo ; Creſcente ſcientid, creſcunt ſimul et du- 
bitationes. 

And here Litileton citeth verie aptly two verſes ; for it is truly ſaid, that Authoritates phi- 
loſophorum medicorun et poetarumn ſunt in caufis alli gad. et teneualie : and our author doth cite 
a verſe for memorie, but it is worthy of memoric. 


Chap. 8. Of Releaſes. () = Sect, 444. 


RELEASES RELEASES are ERE our author be- 


« X . ginneth with a divition 
font en divers man- in divers man- pf releaſes. 


ners, ceſtaſcavoir, re- ners, viz. releaſes Theſe words mult be reſer- 


8 . . d thus : releaſes are of two 
14% de tout te droit of al the right which Peer er rely ue oh oe 
gue home ad en terres a man hath in lands right which a man hath either 


+ 5 in lands and tenements, or 
ou tenements, {| et re- or tenements, and ;" 8 


leaſos de actions per- releaſes of actions there is a releaſe of actions 
ſonals et reals, et perſonalls and realls, all, of or in lande or te. 


nements : or perſonall, of or 
auters choſcs. Re- and other things. in goods or chattels ; or mixt, 


partly 


2. H. 7. 13. 40. Al. 26. 34. k. 3. 
Garrantic 6g. 


(Poſt. 378.) 


(Ant. 239. a.) 


(10. Rep. 1. Ant. 85. 250. #. 3.8. 
ib. 10. Lampett's caſe. Ib. 6. 
Bilhop of Wells's caſe. lib. . 
Rector of Cacddington's calc.) 


Horace. 


Vide Mir, cap. 8. ſect. 17. 

Vide Br.t. 101. Brett. li. 5. 
Tratt. de Except. & hb. 4. 
fol. 318. b. 

Flets, lib. cap. 14. 


* &c. not in L. and M. + ver! not in L. and XI. nor is any part of theſe two verſes in the Camb. MSS, + Ec. added 


in L. and M. 


(1) At common law, lands could not be transferred by one perſon to another but by feoffment, with livery of the ſeiſin. This 
produced a notoriety of the trantmutation ot the polletlion. "This notoriety was in ſome meaſure effected by a diflettin ; but that was 
only a tottious poſteiſion, liable to be defeated by the difleifee. Thus the diffeifor had the poſſeſſion ;. the difleifce the right. To 
complete the title of the difleifor, it was neceflary he thould acquire the right, This could not be done by a feoffment, as that was a 


transfer of the poſſeſſion ; but it was effected by a releaſe, which in ſome reſpects operates as an ad 


tual transfer of the right; in 


others, as an acquittal or diſcharge from it. "The different degrees of title in the diſſeiſor, his heir, or feoftee, and the different natures 
of the rights of rhe diſleiſce, make it neceſſary that releaſes thould be adapted to rhe different ſicuation of the parties, and give them, as 


the circumitances of the parties vary, à different effect and operation 
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Lib. 3. Cap. 8. Of Releaſes. - Sect. 445. 


Vide Set. 49% partly in the realty, and partly leaſes de tout l. droit releaſes of all the 
in the perſonaltie. 


Releaſe, Relavatie. Of que homes ont en ter- right which menhave 
Y Os * - 
the etymologie of this word des ou tenemente, &c. in lands and tene- 


you have heard before. Ves ſont communement fait ments, &c. are com- 
Ca] Fleta, ubi ſupra. [a] calleth it charta de quirtd 


een en tiel form ou de tiel monly made in this 
ClUNANUAs . 
effect : forme, or of this ef- 
| fect: 


Sect. 445. 


N Overint univerſi per N Overint univerſi per N all men bytheſe 
præ ſentes, &c. præſentes, me A. preſents, that I A. 


Here I. giti ſheweth prefi- de B. remiſiſſe, relax- of B. have remijed, re- 
dents of releaſes of right: 


A 1 
and pretidents doe both teach aſſe, et omnino de mie leaſod, and altogether 
. illustrate, 1 3 we ct hæredibus meis qui- from me and my heres 
agent is to we orc : 8 , . . . 
with preſidents of all Kindes. etum clamiſle: vel ſic, quiet claimed: or thus, 
Rract. lib. 4. fol. ze. Fleta, 


n 2.3.57 Remiſiſſe, relax- pro me et hæredibus for mee and ny heires 
iÞ ), g. II. . 35.24. J., . . A . . 
* a. 3 — 67. aſſe, ct quictum cla- Immel“ quietum clamaſſe quick clatm:d!oC.ofD. 


mäſſe. Here Len ſhew. C de D. totum jus, % the right, title, and 

2 eil. Abr 400.403. 9.Rep.g2.) cth, that there be three proper titulum, et clameum claim 06:c have, or 
* words of releaſe, and bee habui. habeo. v a 

much of one effect: beſides, que 11 eO, el by any meanes may 


there is renunciare, acquictare, qubviſmodo in futur. bave,of and in one mej- 


and there bee many other hahere potero, de et ſuage with theappur- 
words of releaſe; as it the leſ- P # fe 8 bl 


ſor grants to the leſſee for life, in uno meſſuagio cum tenances in F. &c. 
that he fall be diſcharged pertinentiis in F. &c. And it is to bee un- 


of the rent, this is a good re- . . 
leaſe. ide Sect. 633. Et eft aſcavoire, que deritood, that theſe 


And it is to bee underſtood, ceux verbs remiſiſſe, words, remifiſſe, ef 
that there bee releaſes in deed, et quietum clamaſſe, quietum clam#?//e, are 
or expreſſe releates, whereof 


Littlion heere hath ſhewed an font de un tiel effect of the ſame effect as 
7. II. 8. tg of 26 uſe, example. "Pheie expreſte re- come tiels verbs, re- theſe words, relax 
54. II. 6. 44. of an attaint- 


leaſes muſt of neceſſitie be by A 777. 
3- E. 3. 38. 21. E. 4. 81. deed. There be alto releaſes laxaile, aſſe. 
Pl. Com. Dclamere's calc. 


(8. Rep. 136 - Pio. 185, 186. in law, and they are ſometime => 

Hob. 10. 1. Sid. 79. 1. Roll. by deed, and ſometime without deed. As if the lord diſſeiſe the tenant, and maketh a 

Abr. 931. Plo. 36. 5. Rep. 29.) feoftment in fee by deed or without deed, this is a releaſe of the ſeigniorie. And fo it is 
it the diſiciſee diſſeiſe the heire of the diſſeiſor, and make a feoftinent in fee by deed or without 

deed, this is a relcaſe in law of the right. And the ſame law it is of a right in action. (1) 

If the obligor make the obligee his executor, this is a releaſe in law of tac action, but the 
Cutie remaines, for the which the executor may. retaine fo much goods of the teſtator. 

If the feme obligee take the obligor to huſband, this is a releate in law. The like law is, 
if there be two femes obligees, and the one take the debtor to huſband. (2) 

It an infant of the age of ſeventeene ycares releaſe a debt, this is void; but if an infant 
make the debtor his executor, this is a good releaſe in law of the action. (3) 

But if a feine executrix take the debtor to huſband, this is no releaſe in law, for that ſhould 
be a wrong to the dead, and in law worke a devaſtavit, which an att in law ſhall never 
worke. And fo it was adjudged in the king's bench, Mich. 30. & 31. Elis. in which caſe I 
was of ccunſell, 

But it is to be obſerved, that there is a diverſitie betweene a releaſe in deed, and a releaſe 
in law; for if the heire of the diflettor make a leaſe for life, and the diſſeiſee releaſe his right 
(Mo.2 6. 1. Lo. 300. 8.Rep.152. n : ge * © 
Plo. 18 1. 4. Finch. 294. to the leflee for his life, his right is gone for ever. But if the diilcifee doth diſſeiſe the heire 

of the diſſeiſor, and make a leaſe for lite, by this releaſe in law. the right is releaſed but dur- 
ing the life of the leftec ; for a releaſe in law ſhall be expounded more tavourable, according to 
the intent and meaning of the parties, than a releaſe in deed, which is the act of the partie, and 


ſhall 


8. E. 4. 3- $1. E. & 1. 


11. II. 7. 4. 20. II. 7. 29. 
8. . 4 3 


30. E. g. 23. 32. E. 3. tit. ſeire 


(1) What fir Eduard Coke obſerves reſpecting obligors and obligees holds equally between all other creditors and debtors; but it muſt 
be attended with the following obſervations. A debt is only 2 right to recover the amount of the debt by way of action; and as 
an CXccutcr cannot maintain an action againſt himſelf, or againſt a co-executor, the teſtator, by appointing the debtor an executor of 
tis will, diſcharges the action, and conſequently diſcharges the debt. Still, however, when the creditor makes the debtor his executor, 
it is to be conſidered but as a ſpecific bequeſt or legacy, deviſed to the debtor to pay the debt, and therefore, like other legacies, it is 
not to be paid or retained till the debts are ſatisfied ; and if there are not afſets for the payment of the debts, the executor is 
anfwerable for it to the creditois. In this caſe, it is the ſame whether the executor accepts or refuſes the executorſhip. On the 
other hand, if the debtor makes the creditor his executor, and the creditor accepts the executorinip, if there are affets, he may retain 
tis Govt out of the aſlets, againſt the creditors in equal degree with hiniſelf; bur if there are not affets, he may ſue the heir, where the 
heir is bound, See Wankford v. Wanktord, 1. Salk. 299. Selwin v. Brown, Bro. Cas. in Par. 179. Forr. 243. Vin. vol. S. p. 198. 
ds * Cas. Ahr. 46. 1. note at ( 

(2) In the cafe of Smith v. Stafford, Hob. 216, the huſband promiſed the wife before marriage that he would leave her worth 100l. 
The marriage took eflect, and the queſtion was, whether the marriage was a releaſe of the promiſe. All the judges but Hobart were of 
opinion, that as the action could not rife during the marriage, the marriage could not be a relcafe of it. The doctrine of this caſe 
ſeems to be admitted in the cate of Gage v. Acton, 1. Salk. 325. 12, Mod. 290. The caſe there aroſe upon a bond executed by the 
huſband tothe wife before the marriage, with a condition making it void if the ſurvived him, and he left her 10091, Two of the judges 
were of opinion, that the debt was only ſuſpended, as it was on a contingency which could not by auy poſſibility happen during the 
marriage. But lord chief juſtice Holt differed from them: he admitted that a covenant or promiſe bv the huſband to the wife to leave 
her fo much in caſe the ſurvives him is £004, becauſe it is only a future debt 6n a contingency which cannot happen during the mar- 
riage, and that is precedent to the debt; but that a bond debt was a preſent debt, and the condition was not precedent, but ſubſequent, 
that made it a preſent duty, and the marriage was conſequently a relcate of it, The cale afterwards went into chancery. The bond 


was taken there to be the agreement of the parties, and relief accordingly decreed. 2. Vern. 481. A like decree was made in the caſe 
of Carnel v. Buckle, 2. P. W. 243. 


(3) If the obliger make the obligee his executor, the obligee may retain 3 but that is not applicatle to the caſe put here, Diereſor- 
he may make an executor at 173 tamen ſ upra $9. 6. it is ſaid that it is at 18, It Hhowld ſeem that the caſe here 1s wnderfioad of 17 con- 
Ilele, et ſupra 89. of 18 beginning; and thus the paſſages agree. D'Avila Hiſ. King of France is major at 14 beginning. Thus it ſeems 
that puberty, wohich by the civil law holds from 14 to 18, ts underſtood of 18 beginning 3 and thus cur law ogrees with the civil law, 
unpuberi non licet teſtari Schrein complete, and 18 beginning. Lord Nott. MSS. 


Lib. 3. 


Of Releaſes. 


Sect. 446. 


ſhall be taken moſt ſtrongly againſt himſelfe, and ſo in the caſe aforeſaid, where the debtor is 


made executor. 


Totum jus, titulum, et clameum. But note, that jus. or right, in generall 
ſignification includeth not onely a right for the which a writ of right doth lic, but alſo any 


title or claime, either b 
action is given by law, 


7 TEM, ceux pa- 

rolx que ſont com- 
munement Mis en tt- 
elx faits de rcleaſes, 
* ſcilicet (quæ quo- 
viſmodo in futurum 
habere potero) Vn 
ficome voides en te ley ; 
car nul droit ['aſ/a per 
un releaſe, forſque le 
droit que le releffor 
ad al temps de le re- 
leas fait. Car ſi foit 
pier et fits, et le pier 
ſort difſeiſee, et be fits 
Fvivant fon pier) re- 
leſſa per ſon fait a le 
diſſciſar tout le droit 
gue il ad ou aver pu- 
zeit en meſmes les 
tenements ſans clauſe 
de garrantie, &c. et 
puis le pier moruſt, 
Sc. le fits poit loyal- 
ment enter ſur la 
Paſſalion le difjeifor, 
Pur ceo que il n'avoit 
＋ droit en la terre 4 
en la vie ſon pier, mes 
le droit difcendyt a lu 
per diſcent apres le re- 
leas fait per le mort 
ſon pere, c. 


Sect. 446. 
ALSO, cheſe words 


which are com- 
monly put in ſuch re- 
leaſes, /cilicet (qua quo- 
Viſmod" in futurum ha- 
bere potero are as voide 
in law ; for no right 
paſſeth hya releaſe, but 
the right which the re- 
leaſor hath at the time 
of the releaſe made. 
(1) For if there be 
father and ſonne, and 
the father bee diſſei- 
ſed, and the ſonne (li- 
ving his father) relea- 
ſeth by his deed to the 
diſſeiſor all the right 
which he hath or may 
have in the ſame tene- 
ments without clauſe 
of warrantic, &c. and 
after the father dieth, 
&c. the ſonne may 
lawfully enter upon 
the poſſeſſion of the 
diſſeiſor, for that hee 
had no rizht in the 


land in his father slife, 


but the right deſcen- 
ded to him after the 
releaſe made by the 
death of his father, 
&c. 


force of a condition, mortmaine, or the like, tor the which uo 
ut oniy an entry. 


OTE, a man may 
have a preſent right, 
though it cannot take ef- 
feet in poſſeflion, but in Fu- 
turo. (2) 

As hee that bath a right 
to a reverſion or remainder, 
and ſuch a right he that hath 
It, may preſently releaſe, But 
here in the cafe which L:7:/e- 
ron puts, where the ſonne re- 
leaſe in the lite of his tather, 
this releaſe is void, [a] be- 
cauſe he hath no right at all at 
the time of the releaſe made, 
but all the right was at that 
time in the father; but after 
the deceaſe of the father, the 
ſonne ſhall enter into the 
land againſt his owne re- 
leaſe, 

The baron make a leaſe 
for life and dieth, the releaſe 
made by the wife of her 
dower to him in reverſion is 
good, albcit thee hath no cauſe 
of action againſt him i pre- 


ſenti, 


Sans clauſe de gar- 


rantie. For if there bee 
a warrantie annexed to the 
releaſe, then the ſonne ſhall 
be barred. For albeit the re- 
leaſe cannot barre the right 
for the cauſe aforeſaid, yet the 
warranty may rebutt, and 
barre him and his heires of a 
future right which was not 
in him at that time: and the 
reaſon (which in all caſes is 
to be ſought out) wheretore a 
warrantie being a covenant 
reall ſhould barre a future 
right, is for avoiding of cir- 
cuitie of action (which is not 
favoured in law) ; as he that 
made the warrantie ſhould re- 
cover the land againſt the 


ter-tenant, and he by force of the warrantie to have as much in value againſt the ſame per- 
ſon: yet is there a diverſity betweene a warrantic and a feoffment ; [5] for if there be grand- [5] 39. II. 6.43. 21. E. 4. 81, 
father, father, and ſonne, and the father diſſciſeth the grandfather, and make a feoffment 13. E. 4. tit. Entr. Cong, 21. 


ii. e. in L. and M. and Roh. 


and M. and Roh. 


(1) To prevent maintenance, and the multiplying of contentions and ſuits, it v 
mon law, that no poflibility, right, title, or any other thing that was not in poſſeſſion, cou 
A right in action could not be transferred even by act of law; nor was it 
(Sce the marquis of Wincheſter's caſe, 3. Rep. 2. b.) 
be releaſed in five manners, — 1. To the tenant 
—3. To him in reverſion. --- 4. To 


ſtrangers. 


the king by the general transferring words of an act of attainder. 
— But a right or title to the freehold or iuheritance of lands might b. \ 
of the freehold in fact, or in law, without any privity. — 2. To him in remainder, 
him who had right only in refpe& of privity; as if the tenant 
releaſe his ſervices to him. 5. To him who had privity only, though he had not 


+ au added in L- and M. and Roh. 


in 


(10. Rep. 47) 


(2. Roll. Abr. 400. 
8. Rep. Ed. Altham's caſe.) 


ſa] Britton, fol. 101. 

17. E. 3.07. 48. E. 3. 21. 
10. H. 6.4. $5. All. 7. 
27. E. 3. Execution 130. 
1. Rep. 112. b. 


16. E. 3. Barre 243. 
Hoe's caſc, 5. part. f. 70, 71. 


(SeR. 706.) 


20. I. 6. 29. 


9. H. 7. 1. b. 3. E. 3. 38. 


+ quant il releſſaſſes, added in L. 


it was an eſtabliſhed maxim of the com- 
could be granted or afſigned to 


conſidered as transferred to 


were diſſeiſed, the lord, notwithſtanding the diſſciſin, might 


in fee, after this feoffment no right remained in him; yet in reſpect of the priv ity only, the donor 


and ſervices. --- 6. So if the terre-tenants and the perſon entitled to the 


See 10. Rep. 49. 


paſs them to the grantee diſcharged from the right or poſſibility. 


above inſtances in many reſpects.— On the aflizament of things in a 
in real eftates can only be transferred by a fine or a common recovery, 
Contingent intereſts in terms of years, and other perfonal eſtates, have ' 
deration. See Mr. Fearne's Eſſay on Contingent Remainders- The paſſage 
delivering his opinion on the caſe of Arthur v. Bokenham, 


there by Littleton had never been contradicted. 


(2) This dectrine was fully inveſtigated in the caſe of Dormer v. Forteſcue, 
an eſtate was limited to the uſe of A. for 99 years, if! | 
to the uſe of truſtees and their heirs, 
of that term, to the uſe of A. s 


353. 40s. 


The cafe there was, that 
his Ce-eaſe, or the ſooner determination of the eſtate limited to him for 99 years, 
his life, upon truſt to preferve the contingent remainders 
firſt and other ſons ſucceſfively in 


ſuffering a common recovery, in which the fon was vouched. 


of A. the recovery was void, there not being a good tenant to the prae 

was in the fon, and of courfe there was a good tenant to t 

bench, and afterwards on appeal before the here a 

when the cauſe was heard in the king's bench, and lord chief: jjuſtice Wiles, 

houfe of lords, entered very fully into the diſtinction between contingent and v nal 

the following points. That a remainder is contingcht, either _ the perſon to whom it is 
0 


(Firzgib. 234.) with 


; and after the end or determination ha : J 
tail mate, with ſeveral remainders over. 4- having a ſon, they joined in levying a fine and 
fate of freehold during the life 


If the truſtees took a veſted e | 
cipe z but if they took only a contingent eſtate, the freehold 


he præcipe. Upon this point the cafe was 
houſe of lords, where all the judges were ordered to attend 
in delivering the opinion of the 


Vin. vol. 18. fol. 413. 3. Atk. 135. 
if he ſhould io long live; and after 


the right; as if tenant in tail made a feoffment 


might releaſe to him the rent 


right or poilibility joined in a grant of the lands, it would 
b. But the common law is altered in the 
ction, ſee ante note 1. to p. 232. b. A contingent remainder 
in which the remainder man comes in upon the voucher, — 
been held to be aſſignable by deed for a valuable cog 

in the text was cited by lord chief-juſtice Trevor, in 
an obſervation, that the doctrine laid down + 


Bro, Par. Caf. v. 4. 


during 


argued in the court of King's 
end. Lord chief-juſtice Lee, 
judges in the 


eſted remainders. I hey ſeem to have laid down 
limited is not in ; or where the 
particular 
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Lib. 3. 


(Poſt. 329. 3. 


10. E. 2. conht mation 24. 


8. E. 2. garr. 62. 


43. E. 3 
Finchden- 


. 17 


17. E. g. 


11. II. 4. 33. 


42. E. g. 24. per 


67. 


Lib. 1. fol. 112, 113. in Alba» 
mie's caſe, 

(9. Rep. 78.) 
(1. Roll. Rep. 197.) 


15. II. 7. 11. 


(r.Rep.111. 3. 17. Ant. 815.2. 
218. b. 


237+ a.) 


u Lib. 1. Albanic's caſe, ubi 


fupra. 


Lib. 5. Hoe's calc 70, 71. 
10. H. 6. 4- 


25. ATM. p. 7. 27, E. 2 Frecu- 


Paſch. 


28. F. lis. 


Rot. 521. inter Borough et 


Gre. 


(2. K Abr. 404. 408. 


2. Cro. 401. 449.) 


49. E. 3 28. 


Hob. 46. 


Cap. 8. Of Releaſes. Sect. 447. 


in fee, the grandfather dieth, the father againſt his owne feoffment ſhall not enter; but if he 
die, his ſonne ſhall enter. And ſo note a d1vetiity hetweene a rcleate, a feof ment, and a wur- 
rantie: a reteaſe in that caſe is void: a feollmeut i cod agaialt the feoffor, but not agaiuſt 
his heir”; a warrantic is good both againſt himſeiic ad his heires. (1) 

And liere are three diverlities worthy 0! obicrvation, v.. Firſt, betweene a power or an 
authority, and a right. Secondiy, betweeuc powers and authorities themieives, Thirdly, 
betweene a right and a poſibtliti-, 

As to the firſt, if a man by his laſt will deviſeth that his executors ſhall ſell his land, 
and dieth, if the executors releaſe all their right and title in the land to the heire, this is 
void, for that they have neither right nor title to the land, but only a bare authority, which is 
not within Littieton's caſe of a releuſe of a right. And io it is if c gre wſe had acvited that 
his feottees ſhould have ſold the land, Albeit they had made a teoftment over, yet might 
they ſell the uſe, for their authority in that caſe is not given away the livery, 

As to the ſecond, there is a diverſity betweene ſuch powers or authorities as are only to 
the uſe of a ſtranger, and nothing for the benefit of him that mide the releaſe (as in the caſe 
before) and a power or authority which reſpecteth the benefit of the relcaſor; as in theſe uſuail 
powers of revocation, when the teoffor, &c. hath a power to alter, change, determinc, or re- 
voke the uſes (being intended for his benefit he may releaſe ; and where the eſtates before vere 
defeaũble, he may by his releaſe make them abtotute, and ſeclude himſelſe from any alteration 
or revocation, as it hath beene reſolved ; which diverſity you may read in ( 11:n''s cafe. (2) 

As to the third, betore judgement the plaintife in an action of debt re'vaſeth to the baile 
in the king's bench all demands; and after judgement is given, this ſhall nor barr? the 
plaintife to have execution againſt the baile, becauſe at the time of the releaſe he [144! but 4 
meere polibility, and neither jus in re, nor jus ad rem, but the duty is to commence atter upon 
a contingent, and therefore could not be releaſed preſently. So it the conuſee of a ſtatute, 
&c. relca\ to the conuſor all his right in the land, yet afterwards he may ſue execution ; for 
he hath no right in the land till execution, but only a poſlibilitic ; and ſo have I knowne it 
adjudged, (3) 


Sect. 447. 


E tout le droit. JT E M, en relea- 


ALSO, in releaſes 
This muſt be intend- ſes de tout le droit 


of all the right 


© | d 8 . 
ed of a bare right,” an which a man hatli in 


not of a releaſe of right, 
whereby any eſtate paſleth, 
as to a leſſee for yeares, &c. 
as ſhall be ſaid hereafter. 
Alſo it muſt be intended of a 


que home ad en cer- 
tein terres, Sc. il 
covient à celuy a que 
le releas oft fait en 


certaine lands, &c. it 
behooveth him to 
whom the releaſe is 


releaſe unto him. All whic 


is implyed in the firſt &c, 4 74 le releas eſt fait 7 
a 


Alſo in ſome caſe a releaſe of . 
aright made to one that hath 7 ranktenement en 


neither frechold in deed, nor te ait, ou 7 ranktene- 
freehold in law, is good and nent en ley of temps 


(c] 7. E. 4. 13. 20. II. 6. 29. available in law, [e] as the del releas | Se q 
, . 


5. H. 7. 41. 28. E. 3. 12- demandant may releaſe to 
Vid cg. 4 ., 346 the vouchee, and yet the donque le releas eff there the releaſe is 
(Poſt. 28 4 8 * vouchee hath nothing in the gn 

land; but the reaſon of that * 


1. Rep. 87. b. good. (4) 
is, for that when the vou- 


3- Rep. 29. b.) 
chee entereth into the warrantie, he becommeth tenant to the demandant, and may ren- 
der the land to him, in reſpect of the privitie ; but an eſtranger cannot releaſe to the vou- 
chee, becauſe, in rei veritate, he is not tenant of the land, 
LA] And 


De. not in L. and M. nor Roh. 


3 . " F — E . . 

i (Dod. and Stud. 18. . relcaſe 2 „ — * aſcun cas, que il ad made in any caſe, that 
4 8 at the leaſt, and not to a right V h Ps 

4 eu 4 2 for any terme for yeares or © franktenement en les hee hath the freehold 
4 chants es. ae lefſce for ferres f en fait, ou en in the lands in deed, 
i eares bee ouſted, and hee in . © 

3 *he reverſion diffeiſed, and 1%, al temps de re- or in law, at the time 
5 the diſſeiſor maketh a leaſe eas fait, Sc. I Car en of the releaſe made, 
f n nie, cheſcun cas lou celuy &c. For in every caſe 


where he to whom the 
releaſe is made, hath 
the freehold in deed, 
or in law, at the time 
of the releaſe, &c. 
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® aſcun—tiel, in L. and M. and Roh. + &c. added in L. and M. and Roh. 
ait added in L. and M. and Roh. $ donque not in L. and M. nor Roh. 


(1) Ant. 186. it is laid down that a man may warrant more than paſſes from him. In Fitzg. 234. lord chief-juſtice Trevor 
obſerves, that the reaſon why the feoffment prevails againſt the father, is, that by the diſſeiſin he had acquired poſſeſſion, and might 
make a feofflment, and the operation of a feoffment is to bar future and contingent rights. b 

(2) See note 2. to page 113. The doctrine of the ſuſpenſion and extinction of powers will be conſidered in a note to the chapter 
of Diſcontinuance. 

(3) In the king's bench, where the proceeding is by bill, the bail is not bound in a certain ſum to the plaintiff, but only under- 
takes that the defendant ſhall pay the condemnation money, or render his body to priſon ; ſo that they are but in the nature of jailors 
to the defendant : but in the common pleas, the bail are bound to the plaintiff in a certain ſum, 5. Rep. 70. 10. Rep. 51. 

(4) Ant. 1ſt note to this Section. | 


** 


1 


articular eſtate may determine before the remainder can take place: but that in every caſe where the perſon to whom the remainder 
is limited is 7x effec, and is actually capable, or entitled to take on the expiration, or K. determination, of the particular eſtate, 
ſuppoſing that expiration, or determination, to take place at that moment, there the remainder is veſted. That the doubt aroſe, 
by not adverting to the diſtinftion between the diffrent nature of the contingency, in thoſe caſes where the remainder is li- 
mited to a perſon in efſe ; but the title of the remainder man to take, depends on a collateral or extraneous contingency, which 
may or may not take place during the continuance of the preceding eſtate; and thoſe caſes where the preceding eſtate may 
endure beyond the continuance of the eſtate in remainder. Thus if an eſtate is limited to A. for life, and after the death of A. 
and J. S. to B. for life, or in tail; there, during the life of I. S. the title of B. depends on the contingency of I. S. dying ia the life- 
time of A. This being an event which either may or may not take place during the continuance of the preceding eſtate, B. 's eſtate 
is neceſſarily contingent. But then, ſuppoſing I. &. to die; ſtill it remains an uncertainty whether B. 's eſtate will ever take place in 
poſſciſion; for if the remainder be limited to B. for life; there if B. dies in A.'s lifetime, A.'s eſtate would endure beyond the 
continuance of the eſtate limited in remainder. The ſame would be the caſe if the remainder over were limited to B. in rail, 
and B. was to dic in A's lifetime without iſſue. — Yet, in both caſes, it was agrecd that B. took, not a contingent but a veſted re- 
mainder, Hence they inferred that it was not the poflibility of the remainders over never taking effect in poſleſſion, but the 
remainder man's not having a capacity or title to take, ſuppoſing the preceding eſtate at that inſtant to expire, or determine, 
and its being uncertain whether he ever will obtain that capacity or title, during the continuance of the preceding eſtate, that 
makes the remainder contingent. Upon theſe grounds they determined that the truſtees took a veſted remainder, and that the 
recovery therefore was void. The doctrine eftabliſhed in the caſe of Dormer and Forteſcue is laid down by fir Edward Coke, 
10. Rep. 85.; where he, with great accuracy of expreſſion, obſerves, that where it is dubious and uncertain whether the uſe or 
eſtate limited in future ſhall ever weft in intereſt or not, then the uſe or eſtate, is in contingency ; becauſe, upon a future contin- 
Sent, it may either veſt or never veſt, as the contingent happens. And ſee 1. Rep. 137. b. 
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Lib. 3. Of Releaſes. | Sect. 447. 266 


J] And ſo it is if the tenant alien banging the procipe, the releaſe of the demandant to 
as tenant th the prac/pe is good, and yet he hath 5 in the land. (4] 10. E. 4. 14. 12, Aff. p. 41. 
In time of vacation an annuity, that the perſon ought to pay, may be releaſed to the pa- 8. E. 2.41. 46. E. 3. 6. b. 
tron. in reſpect of the privity ; but a releaſe to the — only ſeemeth not good, becauſe (Pol * 21. H. 7. 41. 
the annuitietis temporal. 3 2 thy = Rep 148. 
If a diſſeiſor make a leaſe for life, the diſſeiſee may releaſe to him; for to ſuch a releaſe Po he esa. 
of a bare right there needs no privity, as thall be ſaid hereafter. But if the difleifor make a 
leaſe tor yeares, the diſſeiſee cannot releaſe to him, becauſe he hath no eſtate of freehold. 
And yet in ſome caſe a right of freehold ſhail drowne in a chattell ; as it a feme hath a right 


of dower ſhe may releaſe to the gardein in chivalry, and her right of frechold ſhall drowne 


in the chattle. becauſe the writ ot dower doth lic againſt him, and the heire ſhall take advan- 
tage of it. And it is to be obſerved, that by the antient maxime of the common law, a right 
of vert, or a choſe in action, cannot be granted or transferred to a ſtranger, and thereby is 
avoyded great oppreſſion, injurie and inzullice. Nul charter, nul bende, ne nul done vault per- Mirror, cap. 2. 6. 1 
petualment /i le donor u ſeifte al ap de contracts de 2. droits, 3. dil droit de poſſeſſion, et del (2. Roll. Abr. as. * 48. 
droit del propertic. And therefore well ſaith I ieton, that he to whom a releaſe of a right Ant. 214. 4. 232. b. Poll. 280.) 
is made muſt have a frechold. 
For the beiter underſtanding of transferring of naked rights to lands or tenements, either 
by releaſe, fcoltment, or otherwiſe, it Is to be knowne, that there is js proprietatis, a right Mirror ubi ſupra, Bracton, lib, 8 
ot owneriiup, js prſ/efionis, a right of ſeiũn or poſſeſſion, and jus proprietatis & poſſeſion/s, fol. 32. Britton, tol. 89. 121+ 
a right both of property and potleilion : and this is antiently called js duplicatum, or droit Bratton, lib. 5. fol. 37a. 
dreit, For example, it a man be diſſeiſed of an acre of land, the diſſeiſee hath jus proprietatic, 
the diſſeiſor hath js poſeſſionrs ; and if the difivitee releaſe to the diſſeiſor, hee kart Jus 
proprieiatis et poſeſionis. (1) And regularly it holdeth true, that when a naked right to land is 
releaſed to one that hath 72. eons and another by a meane title recover the land from 
him, the right of poſſeſſion ſhall draw the naked right with it, and ſhall not leave a right in {2. Rep. 36. Sect. 173. 
him to whom the releaſe is made. For example, if the heire of the diſſeiſor being in by diſ- Poſt. 283. b. 286. a.) 
cent A. doth diſſeiſe him, the diſſeiſee releaſe to 4. now hath A. the meere right to the land. 
But if the heire of the diſſeiſor enter into the land, and regaine the poſſeſſion, that ſhall draw 
with it the meere right to the land, and ſhall not regaine the poſſeſſion only, and leave the 
meere right in A. but by the recontinuance of the poſleſſion, the meere right is therewith 
veſted in the kheire of the diſſeiſor. 
But if the done in taille diſcontinue in fee, now is the reverſion of the donor turned to a 
naked right. If the donor releaſe to the diſcontinuce and die, and the iſſue in taile doth reco- 
ver the land againſt the diſcontinuec, he fall leave the reverſion in the diſcontinuee; for the 
iſſue in taile can recover but the eſtate taile onely, and by conſequence muſt leave the reverfion 
in the diſcontinuec, for the donor cannot have it againſt his oaks : bur if the diſſeiſee enter 
upon the heire of the diſſeiſor, and infcoue A. in ice, and the heire of the diſſeiſor recover the 
whole eſtate, that ſhall draw with it the meere right, and leave nothing in the feoffee. Nota 
the diverſity. Another divertity is obſervable when the naked right is precedent before the (Poſt. 319. 2) 
acquiftition of the de ſeaſible eſtate, for there the recontinuance of the defeaſible eſtate ſhall not * 
draw with it the preceding right. [e] As if the diſſeiſee diſſeiſe the heire of the ditſeiſor, al- e] . Aff. 1. 10. AMT. 16. 
beit the heire recover the land againſt the diſſeiſee, yet ſhall he leave the preceding right in go. E. 3. 7. 4. E. 3. Eſlopp. 183. 
the diſſeiſee. So if a woman that hath right of dower diſſeiſe the heire, and he recover the 30. Aff. 5. 11. E. 3. Entrie 36. 
land agzinſt her, yet ſhall he leave the right of dower in her. 12. Aff. 41. 27. E. 3. 84. 488. 
Another diverlity is to be noted, when the meere right is ſubſequent, and transferred by act (GBs 8 
in law ; there, albeit the poſſeſſion be recontinued, yet that ſhall not draw the naked right with 
it, but ſhall leave it in him: as if the heire of the diſſeiſor be diſſeiſed, and the difſeifor infeoffe 
the heire apparent of the diſſeiſce being of full age, and then the difſeiſee dieth, and the ,, Hl. 8. tit. Reſtore al »Qion. 
naked right deſcend to him, and the heire of the diſſeiſor recover the land againſt him, yet Br. g. 5. E. 3. 7. Vid.Sett. 473. 
doth he leave the naked right in the heire of the diſſeiſee. So if the diſcontinuee of tenant 475+ 478- 487. 
in taile inſeoffe the iflue in taile of full age, and tenant in taile die, and then the diſcontinuee 
recover the land againſt him, yet he leaveth the naked right in the iſſue. [e] But if the heire 
of the difſeiſor be diſſeiſed, and the diſſeiſee releaſe to the diſſeiſor upon condition, if the con- 
dition be broken, it ſhall reveſt the naked right. And ſo if the diſſeiſee hath entred upon the 
heire of the difleifor, and made a feoffment in fee, upon condition, if he entred for the con- 
dition broken, and the heir of the diſſeiſor entred upon him, the naked right ſhould be left in 
the diſleiſee. Bur if the heire of the diſſeiſor had centred before the condition broken, then 
the right of the diſſeiſee had beene gone for ever. But now let us heare what Linlcton ſaith. 


Sea. 


(Dyer 30. b. 2. Cro. 10g.) 


J 38. E. 3. 16. K H. 7. 24. 
(Polt. 279. a. 4. Rep. g. b.) 


(1) Theſe may be ſubdivided, with reſpect to the diſſeiſor, into that bare, naked, poſſeſſion which he acquires by the diſſeiſin, 
and the eſtate by title which his heir acquires by the diſcent; and, with reſpect to the diſſciſce, into that r:ght of polſeſſion which hs 
can reſtore by catry, and the bare right which he can ouly recoyer by action. 
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Lib. 3. 


{DoR. and Stud. 17. a.) 


15 Bract. li. 4. f. 206. 236. 
ritton, fol. 83. b. Fleta, lib. 3. 
Gap. 15. Vid. Sett. 680. 


42. E. 3. 20. 10. H. 6. 14. 
17. E. z. 78. 3. E. 3. 33⸗ 
(5. Rep. 123. b.) 


(Mo. 141) 


11. H. . 61. 21. II. 7. 12. 


Cap. 8. 


ERE Littleton deſcrib- 

eth what a frechold in 
law is, for he had ſpoke 
before in many places of 
freeholds in * TR 
BraFon calleth [a] civilem 
et naturalem . poſſeſſionem ſeu 
ſeifnam, The naturall ſei- 
fin is the freehold in deed, 
and the civill the freehold in 
law. (1) 

If a man levie a fine to a 
man ur conuſance de droit 
come ceo que il ad de ſon done, 
or a fine ſur conuſance de 
droit tantùm; theſe be feoft- 
ments of record, and the 
conuſee hath a frechold in 
law in him before hee en- 
treth. 

Upon an exchange, the par- 
ties have neither frechold in 
decd, nor in law, before they 
enter; ſo upon a partition the 
freehold is not removed untill 


an entr 


. J 32. E. 3. barre 262. 


41. All. 2. 13. H. 4+, 


lurtender, 10. 


LI 38. E. g. 12. 


17. E. 3. 77, 18. E. 4 25. 


[g] it tenant for iife by 
the agreement of him in the 
re verſion ſurrender unto him; 
he in the reverſion hath a free- 
hold in law in him before he 
enter, [“] Upona livery with- 


Of Releaſes. 


Sect. 448, 


FRanktenement en 
ley eft, focome 
un home diſſciſiſt un 


auter, et moruſt 


ſeiſie, per que les te- 


nements diſcendont a 


on fits, coment que 
ſon fits ne entra pas 


en les tenements, un- 
core il ad un franktene- 
ment en ley, quel per 


force de diſcent eft ject 


fur luy, et pur ceo un 


releas fait a luy, i int 
efteant ſeifie de frank- 
tenement en ley, et 
aſſets bon; et F il prent 
eme iſſiut eſteant ſet- 
fre en ley, coment que 
il ne unque enter pas 
en fait, et moruſt, ſon 
feme ſerra endow, ＋ 


in the view no freehold is veſted before an entrie. . 
If a man doth bargaine and ſell land by deed indented and inrolled, the freehold in law 
doth paſſe preſently. And ſo when uſes are raiſed by covenant * good conſide ration. 


If a tenant in a præcipe being ſeiſed of lands in fee, confeſſe 


Seck. 448, 449. 


FRechold in law is, 

as if a man diſſeiſ- 
eth another, and dieth 
ſeiſed, whereby the 
tenements deſcend to 
his ſonne, albeit that 
his ſonne doth not en- 
ter into the tenements, 
yet hee hath a freehold 
in law, which by force 
of the diſcent is caſt 
upon him, and there- 
fore a releaſe made to 
him, ſo being ſeiſed of 
a frechold in law, is 
good enough; and if 
he taketh wife being 
ſo ſeiſed in law, al- 
though he never en- 
ter in deed, and dieth, 
his wife ſhal be en- 
dowed. 


imſclfe to be a villeine to 


an eſtranger, and to hold the land in villenage of him, the eſtranger by this acknowledge- 
ment is actually ſciſed of the freehold and inheritance without any entry. But let us returne 


to Littleton, 


T EM, en aſcuns caſes de re- 
7 leaſes de tout le droit, co- 


ment que celuy a gue 


nement en fait ne en ley, uncore 


Sect. 449. 


LSO, in ſome caſes of releaſes 
of all the right, albeit (2) that he 


le releaſe to whom the releaſe is made hath 
eft fait nad riens en le frankte- 2 in the freehold in deed 


nor in law, yet the releaſe is good 


fe releaſe eft aſſets bone. Sicome enough. As if the diſſeiſor letteth 


le diſſeiſor leſſa la terre gue il ad 
per diſſeiſin a un auter pur terme 
de ſa vie, ſavant le reverſion a 
luy, ſi le diſſeiſee ou ſon here re- 
lefja al diſſeiſor tout le droit, &c. 


T eut added L. and M. and Roh. 


the land which hee hath by difſei- 
fin to another for terme of his life, 
ſaving the reverſion to him, if the 
diſſeiſee or his heire releaſe to the 
diſſeiſor all the right, &c. this 


cel 


+ Cc. added L. and M. and Roh. 


(1) It may not, perhaps, be improper in this place, to attempt a ſhort explanation of ſome words familiar both in the ancient and 


modern law. Sci is a technical term, denoting the completion of that inveſtiture by which the tenant was admitted into the te- 
nure, and without which no frechold could be conſtituted or paſs. It is a word common as well to the French as to the Englith law. 
It is either in deed, which is, when the perſon has the actual ſcifin or poſſeſſion; or in law, when after a diſcent the perſon on 
whom the lands deſcend, has not actually entered, and the poſſeſſion continues vacant, not being uſurped by another. Difſci/in 
ſeems to imply the turning the tenant out of his fee, and uſurping his place and relation. It has been obſerved in a preceding note, 
that perſons, to avail themſelves of the remedy by aſſiſe, frequently ſuppoſed or admitted themſelves to be diſſciſed, when they 
were not; and that this was called e by election, in oppoſition to an ata! difſeifin. To conſtitute an actual diſſeiſin, it was ne- 
ceſſary that the diſſeiſor had not a right of entry; (or, to uſe the old law expreſſion, that his entry was not congeable;) that the perſon 
diſſeiſed was, at the time of the diſſeiſin, in the actual poſſeſſion of the lands; that the diſſeiſor expelled him from them by ſome degree 
of conſtraint or force; and that he ſubſtituted himſelf to be tenant to the lord. But how this ſubſtitution was effected, it is difficult, 
perhaps impoſſible, now to diſcover. From what we know of the feudal law, it does not appear how a diſſeiſin could be effected 
without the conſent or connivance of the lord: yet we find, the relationſhip of lord and tenant remained after the diſſeiſin. Thus, 
after the diſſcifin, the lord might releaſe the rent and ſervices to the diſſeiſce; might avow upon him; and if he died his heir 
within age, the lord was entitled to the wardſhip of the heir. Sce Litt. Scct. 454. and the commentary upon it, It ſhould be ob- 
ſerved, that a difſeifin did not diſturb rent iſſuing out of land, the ſeiſin of the rent being conſidered as a ſeparate and diſtinct ſeifin 
from that of the land. 1. Rep. 133. b. A diſcontinuance is the effect of a diſſeiſin, when, on certain events, the perſon diſſciſed has 
loſt his right of entry upon the diſſeiſor, and can only recover by action. The word freehold is now generally uſed todenote an eſtate for 
life, in oppoſition to an eſtate of inheritance. Perhaps, in the old law it meant rather the latter than the former. It is known that 
fees were held originally at the will of the lord; then, for the life of the tenant ; that afterwards they were deſcendible to ſome par- 
ticular heirs of the body of the tenant; then, to all the heirs of his body; and that in ſueceſſion of time the tenant had the complete do- 
minion or power over the fee. The word frechold always imported the whole eſtate of feudatory, but varied as that varied. Hence 
we find the frecholder repreſented the whole fee, did the duty to the lord, and defended the polleſſion againſt ſtrangers. See Feud. 
L. 1. tit. 25. I. 2. t. 1. 2. Craig. lib. 2. tit. 2. 1. Inſt. 31. 153. Litt. Sect. 59. 279. 502. Britton, cha. 32, and ſix Ed. Coke's 
Commentary upon thoſe Sections; and the caſe of Taylor on the demiſe of Atkins v. Horde, 1. Burrows 69, 
(2) But a common recovery veſts no freehold in deed or in law before execution ſerved. See Moor 141. 
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Lib. 3. 


Of Releaſes. Se. 450, 451. 


cel releaſe eſt bone, pur ceo que releaſe is good, becauſe hee to 
celuy a que le releaſe eſi fait, avoit whom the releaſe is made, had in 
en luy un reverſion al temps del law a reverſion at the time of the 
releaſe fait. releaſe made (1). 


267 


(Plo. 332.) 


ERE Li!thton addeth a limitation to the next precedent Section, viz. that a releaſe 7. E. 4 13- 14. H. 4. 32. b. 
of all the _ may be good to him in reverhon, albeit he hath nothing in the free- 41. E. 3. 17. 49+ E. 3. 28. caſe 
hold, becauſe he ult. 


ath an eſtate in him. 


Tout le droit, Sc. Or title, intereſt, demand, or the like; and ſo it is if he in 
the reverſion hath an eſtate for life or in taile in reverſion, as in the like caſe it appeareth in 
the next Section, 


n Txt. en 


e 


«. Cs 


ab bant>C 
»- + I's n 
* 


Sect. 450, 


N meſme le maner eſt, lou 

leas eft fait a un home pur 
terme de vie, le remainder a un 
auter pur terme de * auter vie, le 
remainder a le tierce en le taile, 
le remainder a le quart en fee, ji 
un eſtranger que droit ad a la 


terre releſſa tout ſon droit a af- 


cun de eux en le remainder, tiel re- 
leaſe eft bane, pur ceo | wn cheſcun 


de eux ad un remainder en fait 


veſtue en luy. 


IN the ſame manner it is, where 
a leaſe is made to a man for 
terme of life, the remainder to 
another for terme of another 
man's life, the remainder to the 
third in taile, the remainder to the 
fourth in fee, if a {ranger which 
hath right to the land releaſeth 
all his right to any of them in the 
remainder, ſuch releaſe is good, 
becauſe everie of them hath a re- 
mainder in deed veſted in him. 


ERE is another limitation, that a releaſe is good to him in the remainder, albeit hee 
hath nothing in the freehold in poſſeſſion, becauic he hath an eſtate in him, as hath 
beene ſaid. in both theſe limitations it is to be obſerved, that the ſtate which maketh a man 
tenaat to the 3 is ſaid to be the trechold, as here the ſtate of tenant for lite, and 


not the reverſion in fee. 


Sect. 


ES f, le tenant à terme de 
vie fort d:ſjerfie, ot puis celuy 
que ad droit (ejteant le poſſeſſion en 
le diffeiſor releſſa a un de eu 
a que le remainder fuit fait tout 
+ fon droit, cel releaſe eft void, fur 


ceo que il n'avoit | un remainder en 


fait al temps de releaſe fait, forſque 


tantſolement un droit del re- 
mainder. 


451. 


BUT if the tenant for terme of 
life be diſſeiſed, and afterwards 
he that hath right (che poſſeſſion 
being in the diſſeiſor) relæaſeth to 
oneot them to whom the remain- 
der was made all his right, this 
releaſe is void, becauſe hee had 
not a remainder in deed at the 
time of the releaſe made, but 
only a right of a remainder, 


FOrſque tantſolement un droit del remainder. For a releaſe of a right to 
one that hath but a bare right regularly is void; tor, as Littleton hath before ſaid, hee 


7. E. 4. 1. 41. E. 3. 7. 19. E. 3. 
54. 18. E. 2. Tit. Enttie 74. 
g. E. 2. Tit. Entrie 9. 

F. N. Z. 2095. E. 


Vide Sect. 454 


to whom a releaſe is made of a bare right in lands and tenements, muſt have either a free- 
hold ia deed or in law in poſſeſſion, or a ſtate in remainder or reverſion in fee or fee tale, 


or for lite. 
Sect. 


* auter not in L. and M. nor Roh. nor in Cambr. XISS. + % -e, L. and M. and Roh. + en lay added L. and M. and Roh. 

(1) Releaſes may enure four manner of ways. in, Per uit I droit, where a perſon is diſſeiſed, and he releaſes to the diſ- 
ſcitor his heir or feoflee, 2d, Per mitter Ie effate, vir. when two or more are ſeiſed by a joint title of the fung eſtate, as by a cone 
tract, or by deſcent, as jointenants or coparceners, and one of them releaſes to the other, this enures prr nit er Peftate,— 3d, Per 
Pelarger, is where the pofleſiion and inheritinces ate ſfeparared for a particular time, and he who hath the reverſion or inheritance, 
releaſes to the tenant in polletiion all his right and intereh. Such releaſe is faid to enlarge his eſtate, and to be equal to an entry and 
feotment, and to amount to a grant and attorument.— 4th, P:r extinpuihiment, where the relealee cannot have the thing per utter le 
droit, yet the releaſe thal! enure by way of c*tinguifhucut ayaivft all manner of perfons ; s when the lord grants the ſeigniory to 
his tenant, ſuch releaſes ablLutgly extinguith the rent, Se. although the releaſes be only renant for life. Ant. 193. b. and fee pot. 273. b. 
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Lib. 3. Cap. 8. 


BY this it appeareth, that 
as a releaſe made 
of a right to him in rever- 
ſion or remainder, ſhall aid 
and benefit him that hath the 
particular eſtate for yeares, 
life, or eſtate taile, ſo a re- 
leaſe of a right made to a par- 
ticular tenant for life, or in 
taile, ſhall aid and benefit him 
or them in the remainder. 
It two tenants in common 
of land graunt a rent charge 
; of 408. out of the ſame to 
(2. Roll. Abr. 414. Poſt. 275. a. one in fee, and the grantee 
279. b. 285. b. 297.2. Aut.147-b. releaſe to one of them, this 
197+) ſhall extinguiſh but twentie 
ſhillings, for that the graunt 
in judgement of law was fe- 
verall. (1) So it is if two men 
be ſeiſed of ſeverall acres, and 
grant a rent wt ſupra. But 
there is a diverſitie betweene 
ſeverall eſtates in ſeverall 
lands, and ſeverall eſtates in 
one land ; for if one be tenant 
for life of lands, the reverſion 
in fee over to another, if they 
twoJjuync in a grant of a rent 
out of the lands, if the grantce 
releaſeth either to him in the 
reverſion, or to tenant for life, 
the whole rent 1s extinguiſh- 
ed, for it is but one rent, and 
iflueth out of both eſtates, and 
ſo note the diverſitie. (2) 


Si le tenant ad le 

fait en ſon poigne a plea- 

35: H. 6. 8. der. And fo it is in both 
caſes : for albeit he in the 

reverſion or remainder is a 

ſtranger to the deed, when 

the rclcaſe is made to the 


(t. Rep. Mayoe's cale.) 


Of Releaſes. 


Sect. 452. 


E T nota, que cheſ- 

cun releaſe fait 
a celuy que ad un 
reverſion ou un re- 
maiuder en fait, ſer- 
vera et aidera celuy 
que ad le franktene- 
ment, auxybien come 
a celuy a que te re- 
leaſe fuit fait, fs le 
tenant avoit le re- 
leaſe en ſon poigne & de 


pleader. 


Sect. 452, 453. 


A N D note, that 
every releaſe 
made to him which 
hath a reverſion or a 
remainder in deed, 
ſhall ſerveand aid him 
who hath the free- 
hold, as well as him 
to whom the releaſe 
was made, if the te- 
nant hath the releafe 
inhis hand toplead. 


Sect. 453. 


Ten meſme le man- 

ner 1 qi lou un 
releaſe Þ eſt fait al te- 
nant pur terme de vie, 
ou al tenant en le 
taile, || ceo urera à 
eux en le reverſion, ou 
a eux en le remain- 
aer, auxybien come al 
tenant de franktene- 
ment, et averont auxy 
grand advantage de 
cel, Fils ceo foyent 
monſtre §. 


IN the ſame manner 


it is where a releaſe 
is made to the te- 
nant for life, or to the 
tenant in taile, this 
ſhall enure to them in 
the reverſion, or to 
them in the remain- 
der, as well as to the 
tenant of the free- 
hold, and they ſhall 
have as great advan- 
tage of this, if they 
can ſhew it. 


tenant, and the tenant for life or in taile is a ſtranger to the deed, when the releaſe is made 
to him in reverſion or remainder, yet ſeeing they are 28 in eſtate, none of them in 
a 


pleading ſhall take benefit thereot, without ſhewing the 


obſerved. 


(Ant. 232. 2. Hob. 66. 
2. Roll. Abr, 412.) 


Ac lender not in L. and M. nor Roh. 
ces not in L- and M. nor Roh. 


S'ile ceo potent monſtre. 


+ Alon not in L. and M. nor Roh. 
$ &c. added in L. and NM. and Roh. 


me in court, which is worthy to be 


The one cannot plead the releaſe made to the other 
without ſhewing of it, for that they are privie in eſtate, as hath beene ſaid, The reſidue of 
theſe two Sections needs no explication. 


Sect. 


* eft not in L. and M. nor Roh. 


(1) If they grant a rent=charge of 20s. evhich in law amounts to @ reni-charge of 405. as two grants, for olf], non ct caſus. 
When tevo tenant's in common grant a rent, that is, ſeveral eftates in one land, and yet they are ſever grants, theretore quæ re of this 


diverſity. Plo. Lug. pl. 315. crntra, Lord Nott. MSS. 


(2) For Plexud. in his Quare 318. if ienant for life grunts rent, and the grantee purchaſes the reverfiony the rent remains during ihe 


ie of the tenant for life. Lord Nott. MSS. 
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Lib, 3. 


77 E M. | fi 

ſeignior et tenant, 
et le tenant ſoit 
diſſeiſce, et le ſeig- 
nior reliſſa al dif- 


ſeiſce tout le arat 


que il avoit en le ſerg- 
niorie ou en le terre, 
cel releaſe eſt bone, et 
le ſeigniorie eft ex- 
tin} : et ceo oft pur 
cauſe del privitie que 
eft perenter le ſeig- 
nior et le dijjerſee. 


Car /i les avers le diſ- 


ſeiſee ſoient pris, et 


de eux le dijjeiſee 


ſuiſt un replevin en- 


vers le ſeignior, il 
compellera le ſcigniar 
davororer ſur ly; 
car gil avamer ſur le 
diſſeifor, donques fur 
le matter monſtre 
Pavowrie abatera, 
car le difſeiſee eff te- 
nant a luy en di oil et 
en la ley. 


Of Releaſes. 


Sect. 454. 


ALSO, if there bee 

lord and tenant, 
and the tenant be diſ- 
ſeiled, and the lord 
releaſeth to the diſſei- 
ſee all the right which 
he hath in the ſeigni- 
orie or in the land, 
this releaſe is good, 
and the ſeigniorie is 
extinct : and this is by 
reaſon of the privitie 
which is betweene the 
lord and the diflei- 
ſee. For it the beaſts 
of the diſſeiſee be ta- 
ken, and of them the 
diſſeiſee ſueth a re- 
plevin againſt the lord, 
hee ſhall compell the 
lord to avow upon 
him; for if hee avow 
uponthe diſſeiſor, then 
upon the matter ſhewn 
the avow rie ſhall abate, 
for the diſſeiſee is te- 
nant to him in right 
and in Jaw. (1) 


EREUPON may 

bee collected and ob- 
ſerved two diverfities: firſt, 
betweene a ſeigniorie or 
rent ſervice, and arent charge: 
for a ſeigniorie or rent ſer— 
vice may bee releaſed and 
extinguiſhed to him that hath 
but a bare right in the land, 
And the reaſon hereof is, 
in reſpect of the privitie be- 
tweene the lord and the te- 
nant in right; for he is not 
only as tenant to the avow- 
rie, but if hee die his heire 
within age, hee ſhall bee in 
ward; and if of full age, hee 
ſhall pay releete ; and if he die 
without heire, the land ſhall 
eſcheat. Rut there is no ſuch 
privitie in caſe of a rent charge, 
tor there the charge only licth 
upon the land, 

The fecond diverſitie is be- 
tweene a ſcigniorie and a bare 
right to land ; for a releaſe 
ot a bare right to land to 
one that hath but a bare right 
is void, as hath beene ſaid. 
But here in the caſe of our 
author, a releaſe of a ſcig- 
niorie to him that hath but a 
right, is good to extinguith 
the ſeigniorie. 

Nota, a ſeigniorie, rent, or 
right, either in pre/enti, or iu 
futuro, may be releaſed five 
manner of wayes, and the firſt 
three without any privitie, 
Firſt, to the tenant of the 
frechold in deed or in law. 


Sect. 454. 
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Secondly, to him in remainder. Thirdly, to him in the reverſion. The other two in re- 
ſpect of privitie: as, firſt, here the lord reicaſeth his ſcigniorie to the tenant being diſleiſed, 
having but a right, and no eſtate at all: ſecondly, in refpect of the privitie, without any 
eſtate or right; as by the demandant to the vouchee, or donor to the donee, atter the donce 
hath diſcontinued in tec, as appeareth hereafter in this chapter, 

Per cauſe de frivitle, Se. See for this word ( privitie), Sect. 461. 

Il compellera le ſeignior d'avowrer ſur luy, Sc. This is regularly true; but 
if the lord hath accepred et of the diſſeiſor, then the difleiſee cannot enforce the lord to 
avow upon him, though his beaſts be taken, &c. (2) 

If a man hath title to have a writ of eſcheat, if he accept homage or fealtie of the tenant, he 
is barrcd of his writ of eſchcat ; but if he accept rent of the tenunt, that is no bar to him, tor 
it may be received by the hands of a baylite. %] But ſome doe hold, that it there be lord and 
tenant, and the tenant be diſſeiſed, and the difleifee die without heire, the lord accepts rent by 
the hands of the difeifor, this is no barre to him. Coutrarie it is, it he avow tor the rent in 
court of record, or if he take a corporall ſervice, as homage or fealtie, for the difſeiſor is 
in by wrong: but if the lord accept the rent by the hands of the heire of the diſſeiſor, or 
of his teotfee, becaulc they be in by mic, this ſhall barre him of his eſcheat, which is to 


b-e 


(1) Here the releafe operates by way of extinguiſhment. See poſt. 279. b. 


268 


(3- Rep. 33. b.) 


Vid. Sect. 451. 


Lib. 10. fol. 48. Lampet's caſe. 


(Poſt. 275. 2. Roll. Abr. 408.) 


SeR. 455+ 


20. H. 6.9. b. 41-E. 3. 20. 
48. E. 3. 9. 2. E. 4. C. a. 


31. E. 1. Diſcent 17. 26. E. 3.78. 
4. H 6. 21. F. N. B. 144. 0. 
[4] 7. E. 6. tit. Eicheat. Br, 18. 


(9. Rep. 22. 1. Roll. Abr. 316. b.) 


(2) But the opinion of the 45. E. 3. 9. fwems to the contrary ; becauſe when the tenant pleads the diffeifin, to _— * ws 
ae upon hun, it is ftranye that the lord, by his own att of acceptance, ſhould maintain tus avowry, aud deſtroy the fcudal contract. 


Gus. 1 u. 64. vt, . 
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Lib. 3. 


Co g- 38. 2 II. 4- 8. 
9. Vide Sect. 356. 


(/) 21- H. 8. cap. 19- 
(Hob. 242.) 


Cap. 8. 


6. II. 7. 


Lib. 9. fol. 136. Aſcough's caſe · 


27. II. 8. fol. 4. 32, II. 8. cap. 2. 
Lib. 9. lol. 36. Buckual's cale, 


34. H. 8. Avowrie Br. 113- 


27. H. 8. 4. & 20. Bucknal's caſe 


ubi lupra. 


Lib. 9. fol. e2. in caſe d'avow” 


ric. 


44- E. 3. 20. 11. H. 5. 4. 21.H. 


7. 40. 34. H. 6. 18. 


16. E. 4. 


10. 6. R. 2. Reſcou. 11. 


(Ant. 161.) 


JTEM, ji terre ſoit done a un 

home en taile, reſervant al donor 
et a ſes heres un certaine rent, fi 
le donee ſoit difſeifie, et puts le 
donor releſſa al donee et a ſes 
heires tout le droit que il avoit 
en la terre, et puis le donee en- 
ter en la terre ſur le diſſeiſr; 


en ceſt caſe le rent &ft ale, pur ceo 


que le diſſeiſee al temps de releaſe 
fait, fuit tenant en droit et en 
la ley al donor, et avoxwrie a fine 
force covient de eftre fait fur luy 
per le donor pur le rent aderere, 
&c. Mes uncore rien de droit 
de terres, ſcilicet, de le droit 
de le reverſion, * paſſera per tiel 
releaſe, pur ceo que le donee a que 
fe releaſe eft fait, adonque n'avoit 
riens en la terre forſque tant- 
ſolement un droit, et iffint le 


droit del terre ne puiſſoit + adon-' 


ques paſſer al donee per tiel re- 
leaſe. 


E adongques ne added L. and M. and Rok, 


(1) See the following page, Gilb. Diſtr. 189. Lord Ray m. 257. 


(2) That is, of neceſlity. 


Of Releaſes. 


(e) 7. H. 4. 17. 3- R. 2. entr. bee underſtood of a diſcent or ſcoffment, after the title of eſcheat accrued : (e) for if the 
difleiſfor make a feoffment in fee, or die ſciſed, and after the difſeifee die without heire, then 
there is no eſcheat at all, becauſe the lord hath a tenant in by title, And when Littlersr 
wrote, the diſſeiſee in the caſe here put, {hould have compelled the lord to have avowed up- 
on him, as Littleton holdeth. But now this is altered by a latter ſtatute of (7) 21 H. 8. Fer 
whereas by fines, recoveries, grants, and fecret feoffments, &c. made by tenants to perſons 
unknowne, the lords were put from knowledge of their tenants, upon whom by order at 
law they ſhould make their avowric, &c. it is by that ſtatute cnacted, that if the lord ſhall 
diſtreine upon the lands and tenements holden, &c. that he may avow, &c. upon the fam: 
lands, &c. as in lands, &c. within his fee or ſeigniorie, &c, without naming of any perſon 
certaine, and without making avowrie upon a perſon certaine. Upon which ſtatute theje 
foure points are to be obſerved, Firft, that the lord hath ſtill election either to avow according 
to the common law, by force of the ft.tute, by reaſon of this word (may). Secondly, a:- 
beit the purview of the act be general, yet all neceſſary incidents are tv be ſupplyed, ans 
the ſcope and end of the act to be taken : and therefore, though he need not to make his 
avowric upon any perſon certaine, yet he muſt alleage ſeiſin by the hands of ſome tenant ia 
ccrtaine, within tortic yeares, "Thirdly, that if the avowrie be made according tothe ſtatute, 
everie plaintife in the replevin, or ſecond deliverance, be he termor or other, may have 
everic anſwer to the avowrie that is ſuificient ; and alſo have aid, and everie other advantage 
in law (diſclaimer only except); for diſclaime he cannot, becauſe in that cafe the avowne 18 
made upon no certaine perſon. Fourthly, where the words of the ſtatute be, if the lord 
diſtreine upon the lands and tenements holden, yet if the lord come to diſtreine, and the 
tenant enchaſe his beaſts which were within the view out of the land holden, and there the 
lord diſtreine, albeit the diſtreſie be taken out of his fee and ſeigniorie in that cale, yet is it 
within the ſaid ſtatute ; for in judgment of law the diſtrefle is law full, and as taken within his 
fee and ſeigniorie; and this ſtatute being made to ſuppreſſe fraud, is to be taken by equine (1). 


Sect. 


Sect. 455. 


455. 


LSO, if land be given to a man 

in taile, reſerving to the donor 
and to his heires a certaine rent, 
if the donee be difleiſed, and after 
the donor releaſe to the donee and 
his heires all the right which hee 
hath in the land, and after the do- 
nee enter into the land upon the 
diſſeiſor; in this caſe the rent is 
gone, for that the diſſeiſee at the 
time of the releaſe made, was 
tenant in right and in law to the 
donor, and the avowrie of fine (2) 
force ought to bee made upon him 
by the donor for therent behinde, 
&c. But yet nothing of the right 
of the lands, {/c:/icet) of the re- 
verſion, ſhall paſſe by ſuch releaſe, 
for that the donee to whom the 
releale is made, then had nothing 
in the land but onely a right, aud 
ſo the right of the land could not 
then paſſe to the donce by ſuch 
releaſe. 
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ST le dones ſoit d:feihe, Sc. Thisis evident by that which hath beene ſaid. Butad- 
mit that the Jones maketh a feoffment in fee, and the donor releaſe unto him and his heires 

all the riglit in the land, this ſhall extinguiſh the rent, becauſe the lord muſt avow upon 
him, and vet the tenant in taile atter the feoffment hath no right in the land. But the reaſon 
is in reſpect of the privity, and that the [-] donor is by necetlity compellable to avow upon 
him only; for if he ſhould avow upon the diſcontinnee, then it ſhould appeare of his owne 

2 — * * . * . 5 a a 

ſhew ing that the reverſion whereunto the rent is incident ſhould be out of him, and conſe— 
quently the avowrie ſhould abate ; and ſo was it a] reſolved 7/4, 18. Elis. in the court of 
common pleas in fir Thomas Wiat's cafe, which I heard and obſerved. 


And Liteon faith 


here, that in caſe ot the difſeifin of fine force, the avowrie muſt be made upon the donee, 
Uncore riens de droit, &c. de reverſion, Sc. Here the diverfitic aforcſaid be- 
tweene the rent ſervice and a bare right to ths land appeareth. 


Sect. 456. 


EN meſme le manner eft, ft 

leas foit ® a un pur terme de 
die, reſervant al leſſer et a ſes 
heires certaine rent, fi le leſſee 
eit diffeifie, et puis befor releſſa 
al leſſee et a ſes beires tout le 
droit que il ad en la terre, et apres 
le liſſee enter, coment que en coll 
cas le rent eff exlinet, uncore rien 
del droit de la reverſion pajſera, 
cauſd qua ſupra. 


JN the ſame manner itis, if a leaſe 

be made to one for terme of life, 
reſerving to the leſſor and to his 
heires a certaine rent, if the lefice 
be diſſeiſed, and after the leſſor 
releaſe to the lefice and to his 
heires all the right which he hath 
in the land, and after the leſſee 
entreth, albeit in this caſe the 
rent is extinct, yet nothing of the 
right of the reverſion ſhall paſle, 
cauſa qua ſuprd. 


EREBY the diverſity is made apparent betweene a releaſe of a rent ſervice out of land, 
and a releaſe of right to land, in this Section. 


Sect. 456, 457. 


7- FE. 4-97. 15-1 . 
LN Trin. 18. Eliz. fr Thoma, 
Wiat's caſe iu communi bance. 


p Mn , _, CH = 
1 
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MES , foit we- 

ray ſeignior et 
veray tenant, et le te- 
nant fait un feoffment 
en fer, lequel feoffee 
ne unque devient te- 
nant al ſeignian, + ft 
le feignior releſſa al 
feeffor tout ſon droit, 
Sc. ceſt releas eſt en 
tout void, pur ces que 
le fegſtor ad nul droit 
en la terre, et il ue 
tenant en droit al 


Sect. 457. 


BRUT if there be very 

lordand very tenant, 
and the tenant maketh 
a feoffment in fee, the 
which feoftee doth ne- 
ver become tenant to 
the lord, if the lord 
releaſe to the feoftor 
all his right, &c. this 
releaſe is . altogether 
void, becauſe the feof- 
for hath no rightin the 
land, and he 1s not 
tenant in right to the 


au added in L. and M. aud Roh. 


vb V 


FL ERAY ſeignior 
ef Veray nant. 
This 1s to be underſtood 


of a lord in fee ſimple, and of 
a tenant ot like eſtate. 
There be toure manner of 
avowries tor rents and ſer— 
vices, &c. Vi. 1. Supor merum 
tenentem, as in the caſe here 
put. 2. Super verum tenentem 
in forma predia, as where 
a leaſe tor life, or a gitt 
in tatle bee made, the remain- 
der in fee. 3. Upon one as 
upon his tenant by the man- 
nor omtting(wver/e); and this 
1s when the lord hath a par- 
ticular eſtate in the ſeignio- 
ric, and ſo ſhall the donor 


upon 
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Vide Sect. 454. 1. H. 5. tit. 
gront. 43. 14. I. „. 38. „. 3. 
tod. 29. lib. 6. 38. Lawput's cole 
ubi ſupra, 

(Art. 46. Poll. 318.) 

[* 10. E. 3.26. 48. E. g. 8. b. 
31. L. 3. gard. 116. 5. E. 4. 3. 


* 
o 
* 


4.13. 


Vide Aſcough's caſe, 1. q. ſo. 1 g. 
136. 20. H. 6. 9. a. II. 4. 24. 
12. FE. 4. 2. 26. II 6. avowne 17. 
9. Eliz. Dier 237. 6. II. 5. 11. 
7. E. 4. 24. 20. E. 3. avow. 131. 


9. Rep. 133 b. It, H. 8. c 19.) 


+ Sc. addod in L. and M. and Row 
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upon the donee, or leſſor ſeignior, mes tenant lord, but on] 
47. E. z. fl. ultino, 38. II. 6. 23. upon the leſlec. 4. Sur le mat- Je 8 , 1 , y tenant 


ter en la terre, as within his ſolement tenant quant as to make the avowre, 
2 and 8 whore al avcmory faire, et il and hee ſhall never 
the tenant nights 1Ccr- 
CN lf Er lte ne unques compellera compell the lord to 
reſerving a rent, and die his le ſeignior d avoreer avow upon him, for 


heire within age, the gur- fur luy, car le feig- the lord ſhall avow 


Doc. Pla. 33. deine thall avow upon the g 
ö leſiee, /cilicet, ſuper materiam 7107 au r, ſur le upon the feoffee if hee 
preditlam in terris et tene. feoffee S'il voile. will. 
ments prediftis ut infra * 
*1, 11, g. cap. 19. dum et dominium ſuum. Now by the ſtatute the very lord may avow, as in lands within his 
(Volt. 345-) fee and ſeigniorie, without avowing upon any perſon in certaine, (1) 


Here appcareth the diverſity betweene a tenant in taile, and a tenant in fee fimple ; for 
albeit tenant in taile make a teoftment in fee, yet the right of the entaile remaine, and ſhall 
deſcend to the ĩſſue in taile. But when the renant in fee ſimple make a feoffment in fee, no 
right at all remaine of his eſtate, but the whole is transferred to the feoffee. 

Alto the lord is not compellable in that caſe to avow upon the feoffor ; but if he will, as 
T.iitleton here ſaith, he may avow on the teotter ; but fo it is not, as hath beene faid, in caſe 
of tenant in taile. | 

Note a diverſity betweene actions and acts which concerne the right, and actions and acts 
which concerne the poſſeſſion only. For a writ of cuſtomes and 1ervices lieth not ayainit 
the feoffor, nor a releafe: to him thall extinguiſh the ſeigniorie. So it a re{cous be made, an 
afliſe ſhall not lie againſt the feoffor, and him that be. a the reſcous, becauſe the tcoffec is 

(Doc. Pla. 321.) . © at . . 4 * 4 
tenant, and in aſſiſe; the furpluſage incroached ſhall be avoided. For theſe actions and acts * 
concerne the right; but of a ſeitin and an avowrie which concerne the poſſeſſion, it is other- £ 
wiſc. And it the lord releaſe to the feoffor, this is good betweene them, as to the poſſeſiion 5 
and diſcharge of the arrcrages, but the feoffee thall not take benefit ot it, for that, as hath 
beene ſaid, it extendeth not to the right. But the teoffor ſhall plead a reicaſe to the feoffee, 
for thereby the ſcigniorie is extinct ; as if leflee for liſe doth waite, and grant over his eſtate, 
and the letior releuſe to the grantee, in an action of waſte againit the leflec, he {hall plead the 
releaſe, and yet he hath nothing in the land, And fo in watte ſliall tenant in dower or by the 
courteſie in the like cafe, and the vouchee, and the tenant in a precipe after a teoftment 
made. And fo in a contra formam collationts. 


Le B 70% eene WNGQGUES devergne tenant. Nota here an excellent point of learn- 
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— 
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4. E. 2. 22. 7. E. 3-8. ing, g. if there be lord and tenant, and the rent is behind by divers yeares, and the tenant 
key: 4 = 2 5 1 Ge. 6G. make a feoffment in tec, if the lord accept the ſervice or rent of the tcoftee due in his time, 
Pennaut's caſe. 7. I. 4. 14- he ſhall loſe the arrcrages due in the time of the feottor ; for after ſuch acceptance he ſhall not 
2. E. 4.6. 34 H. 6. 46. avow upon the feoffor, nor upon the feoftec tor the arrerages incurred in the time of the 
„ I. 6. 29. II. 8. avowrie. feoffor. But in that caſe if the teoftor dieth, albeit the lord accept the rent or ſervice by the 
%, Rep. 58. b.) hand of the feoffee due in his time, he ſhall not loſe the arrerages, for now the law compelleth 


him to avow upon the feoffee, (2) and that which the law compelleth him unto, ſhall not preju- 
. dice him. 

So it is, and for the ſame reaſon, if there be lord, meſne, and tenant, and the rent due by 
the meſne is behinde, and after the tenant fore-judge the metne, and the lord receive the ſer- 
vices of the meſne which itfſue out of the tenancic, he ſhall not be barred of the arrerages 
which iſlued out of the meſnalty ; and fo if the rent be behinde, and the tenant dieth, the aC- 
ceptance of the ſervices by the hand of the heire ſhall not barre him of the arrerages ; for in 
theſe caſes albeit the perſons be altered, yet the lord doth accept the ſervices of him which 
only ought to doe them. (3) 

4. E. 3 28. 47+ E. 3, 4. But as long as the teoftor liveth, the lord ſhall not be compelled to avow upon the feoffee, 
unlefle he giveth the lord notice, and tender unto him all the arrerages. 

But now by the flutute the lord may avow upon the lands fo holden, as in lands within 

2 1. H. 8. cap. 19. his tec or ſeigniory, without naming ot any perion certaine to bee tenant of the fame, and 
without making ot any avowrie upon any perfon certaine, as hath beene ſaid, which hath 
much altered the common law in the caſes abovetaid, tor the benefit and fatety of the lord. 

But yet theſe caſes are neceſſary to be knowne (tor which purpole I have added them), for 
that the lord may avow ſtill at the conunon law it he will, 


Scct. 


(1) On the continuance of the right of Qhe entail in the tenant in tail after a feoſſment made by him, ſec the caſe of lord Sheffield 
v. Radcliffe, Hob. 334. and fee Duncombe v. Wingheld, ibid. 252. 

(2) For the lord could not introduce the heir into the feud contrary to the expreſs alienation of the anceſtor, Gilb. Ten. 67. 

(3) BY acceptance of rent from the aſſignee, the leffor loſes his action of debt againſt the fixſt letiee, but he may ſtill maintain an 
acuon of covenant againſt him. 1. Saund. 240. 241. 2+ Saund. 322, 
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Feoffor, 


Lib. 3. 


AUTERMENT e&ſ/t lou le veray 

tenant eft difſeifie, come en 
le cas avantdit ; car ft le veray 
tenant que eſt diſſeifie, teigne del 
ſeignior per ſervice de chivaler 
et moruſt {ſon heire efteant deins 
age), le ſeigntor avera et ſeiſera 
le garde del heire, et iſſint n'avera 
il my le gard del feoffor que fijt 
le feoffment en fee, &c. int il ejt 


graund diverſity enter les deux 


caſes, Cc. 


ITEM. þ un home 


lefſa a un auler 


ſon terre pur terne 


d'ans, fi le leffor re- 
Iiſſa al leſſee tout fon 
droit, &c. devant que 
Ie lefſee avoit enter en 
meme le terre per force 
de meſine le leas, tiel 
releas eft void, pur ceo 
que le lefſee n avoit 
Poſſeſſion en la terre 
ol temps del releas 
mes tantſole- 
ment un droit d a- 
ver meſme la terre 
per force de meſme le 
lilac. Mes fi le liſſee 
enter en meſine la ter- 
re, et ent eit palſlſion 
per force de meſme le 
leas, donque liel re- 
leas fait a luy per le 
; ou per fon 
berre, eft * ſufficient a 
lay per cauſe del pri- 
vitie gue per force del 
leas 9 perenter euæ, 


Ec. 


Of Releaſes. 


Sect. 458. 


Sect. 458, 459: 


OTHERWISE it is where the 

very tenant is diſſeiſed, as in the 
caſe aforeſaid; for if the very te- 
nant who is diſſeiſed, hold of the 
lord by knights ſervice and dieth 
(his hcire being within age), the 
lord ſhall have and ſeize the ward- 
thip of the heire, and ſo ſhall he 
not have the ward of the feoffor 
that made the feoffment in fee, 
&c. ſo there is a great diverſitie 


betweene theſe two caſes. 
Of this ſufficient hath beene ſaid before. 


Sect. 459. 


AESO, if a man let- 

teth to another 
his land for terme of 
yeares, if the leſſor re- 
leaſe to the leſſee all 
his right, &c. before 
that the leflee had en- 
tred into the ſame 
land by force of the 
ſame leaſe, ſuch re- 
leaſe is void, for that 
the leſſee had not poſ- 
ſeſſion in the land at 
the time of the releaſe 
made, but only a right 
to have the ſame land 
by force of the leaſe. 
But if the leſſee enter 
into the land, and hath 
poſſeſſion of it by 
force of the ſaid leaſe, 
then ſuchreleaſe made 
to him by the feoffor, 
or by his heire, is ſuf- 
ficient to him by rea- 
ſon of the privitie 
which by force of the 
leaſe is between them, 
&c. (1) 


DEVANT quele 
leſſee avoit enter, 


SC. For before entry the 
leſſee hath but interefſe termi- 
n/, an intereſt of a terme, and 
no poſſeſſion, and therefore a 
releaſe which enure by way of 
enlarging of an eſtate cannot 
worke without a potiethon, (2) 
tor before poſſeſſion there is no 
reverſion ; and yet if a tenant 
tor m_ yeures in poſſeſſion 
make a leaſe to B. for tive 
yeares, and g. enter, a releaſe 
to the ſirſt leſſee is good, for he 
had an actuall poſſeſſton, and 
the poſſeſſion ot his leſſee is his 
poſleilion . And ſo it is if a man 
make a leuſe for yeares, the 
remainder for yeares, and the 
firit leſſee doth enter, a releaſe 
to him in the remainder for 
yeares is good to enlarge his 


eſtate. (3) 


But if a man make a leaſe 
for yeares to beginne preſent- 
ly, referving a rent, it before 
the leſſoe doth enter the leſſor 
releaſeth all the right that hee 
hath in the land, albeit this 
Teleaſe cannot enlarge his 
eſtate, yet it ſhall in reſpect 
of the privity extinguiſh rhe 
rent. And ſo it is if a leaſe 
be made to beginne at Michael- 
mas, reſerving a rent, and be- 
fore the day the leſſor releaſe 
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(Ant. 76. b.) 


12. II. 4. 13. 36. E. 3. tit. gard. 
10. 6. H. 7. 9. 37. H. G. 1. 

32. H. 6. 27. 7. E. G. tit. gard. Br. 
(Polt. g45- b.) 


49 E. g. 8. 32. HI. 6. 8. 
37. H. 6. 18. 22. E. 4. 37. 
4+ H. . 40. 15. H. 7.14 


22. E. 4. Surrender. 6, 
(Poll. 273. 4} 


(Ant. 46. b.) 


all the right that hee hath in 


the land, this cannot enure to 
enlarge 


* bon et added L. and XI. and Roh. 


(1) On releaſes which operate by enlargement, ſee poſt, 273. a. ; 

(2) But this muſt be underſtood of a leaſe at common law; for it it be ſo framed as to be a bargain and ſale under the ſtature, the poſſeſ- 
hon 1s immediately exccuted in the leflee, fo that no entry 15 neceſlary. See the note page 71 b. and Cro. Car, 110. 2. Ventris 35 

(3) By this paiſage it appears, that what fir Edward Coke obferves u few lines before, that a relcate which enures by calargement 
cannot work without a pofteflion, muſt be underſtood to mean, not that an act ual eftate in poſſethon is neceflary, but that a veſted 
intereſt ſuffices, for ſuch a releaſe to operate upon. By comparing this with what is ſaid in note 1, 271. b. of the operation of a leate 
and releaſe, it will be ſcen, that not only eſtates in poſſeſſion, but eſtates in remainder and reverſion, and all other incorporeal heredi- 


taments, may he effectually granted and conveyed by leafe and rele 


aſe : but it is an inaccuracy to ſay, that the relcaſce, in theſe caſes, 


is in the adi ian of the hergditamgnts ; the right gxprefiion is, that they are a&fual!y veſted in him, by virtue of the leaſe of 


Poſſeſſion, and the ttatute. 


Lib. 3. Cap. 8. Of Releaſes. Sect. 460. 


[4] Mich. 39. & 40. Eliz. in enlarge the eſtate but to extinguiſh the rent in reſpect of the privity, as it was reſolved [4} 

der- ccario, tetweene fir Henrie int the exchequer, which I obſerved. 
© my of IT A man granteth the next avoidance of an advowſon to two, the one of them may before the 
church become void releaſe to the other; for although the grantor cannot releaſe to them ta 
increaſe their eſtate, becauſe their intereſt is future, and not in poſſeſlion, yet one of them to 


extinguiſh his intereſt may releaſe to the other in reſpect of the privity. But atter the church 


3 become void, then ſuch a releaſe is void, becauſe then it is (as it were) but a thing in action. 
[e Paſch. 38. Eliz. in Twp And this was refolved [e] by the whole court of common picas, which I 15 * heard and 
n, p er . OE obſerved. And by conſequent in the caſe of Liletun, if a leaſe for yeares be made to two, 
banco. albeit the leſſor before they enter cannot relcaſe to them to enlarge their eſtate, yet one of 


them may before entry releaſe to the other. 


Mes tantſolement un droit, &c. Which is not ſo to be underſtood that he hath 
but a naked right, for then he could not grant it over; but ſeeing he hath intereſe rermini, 
before entric, he may grant it over, albcit for want of an actuall pofletſion he is not capable 
at a releaſe to enlarge his eſtate. 


Mes „i le leſſee enter en meſme le terre, & c. This is evident. And herein 
note a diverſity betweene a leaſe for life, and for yeares, for before the leflee for yeares enter, 
a releaſe cannot he made unto him: but if a man make a leaſe for lite, the remainder for life, 
and the firſt lefſee dieth, a releaſe to him in the remainder and to his heires is good before hee 
doth enter to enlarge his eſtate, for that he hath wn citate of a freehold in law in him, Which 


Pl. Com. 423- 


2. E. g. 53. 31. E. 3. 
Conſir imat. 14. 31. Al PI. 23. 


21. II. 6. 37. 2. E. 4. 6. b. 

7. E. 4. 27. 3. E. 4. 16. 

29. H. 6. Relcaſe 6. 

(5. Rep. 13. 2. Sid. 153. Ant. 47. 
Cro.'Jac. 169.) 


may be enlarged by releafe before entrie, 
And where our author fpcaketh only of a leſſee for yeares, the ſame law it is of a tenant 
by ſtatute merchant or fuple, or tenant by eleg7:, or the like. 


Þ Y theſe two Sections 
is to be obſerved, a 
diverſity between a te— 
nant at will, and a te- 
nant at ſufferance ; for a 
releaſe to a tenant at 
will is good, becauſe be- 
tweene them there is a 


poſicition with a privity ; +» 


but a releaſe to a te- 
nant at ſuſterance is void, 
becauſe he hath a poſſe l- 
ſion without privity. As 
it letice for yeares hold 
over his terme, &. a re- 
leaſe to him is void, for 
that there is no privity 
betweene them; and ſo are 


the books that ipcake ot 


this matter to bc under- 
food. (1) 


Sed contrarium 
tenetur, Sc. This 
is Of a new addition, and 
the booke here cited ill 


underſtood, for it is to be 


underſtood of a tenant 
At ivfterance. 


Sect. 460. 


N meſme le maner 
ft, come il ſemole, 
ou leaſe eft fait à un 
home a tener de le 
leſſor a ſa volunt, per 
force de quel leas le 
tefjeo eit palſelſion : ſi le 
leſſor en cejt caſe fait 
un releas al leſſee de 
tout ſon droit, &c. ceft 
releas eft aſſets bon 
pur le privity que eft pe- 
renter eux ; Car en Vain 
ſerrà de faire eftate per 
un liverie de ſeiſin a 
um auter, lou il ad poſ- 
fefſron de meſmes les 
tenements per le leas 
ae meſme celtty devant, 
Sc. 
* Sed contrarium te- 
netur, P. 2. Ed. 4. per 
touts les juſtices. 


JN the ſame manner 
it is, as it ſeemeth, 
where a leaſe is made 
to a man to hold of the 
leſſor at his will, by 
force of which leaſe 
the leſſee hath poſſeſ- 
ſion: if the leſſor in this 
caſe make a releaſe to 
the leſſee of all his 
right, &c. this releaſe 
is good enough for the 
privity which is be— 
tweenethem; for it ſhall 
bee in vaine to make an 
eſtate by a livery of ſei- 
fin toanother, where he 
hath poſſeſſion of the 
ſameland bythe leaſe of 
the ſame manbefore, &c. 
But the contrarie is 
holden, Paſch. 2. E. 4. 
by all the juttices. * 


Sect. 


This paragraph is not in L. and M. nor Roh. 


(1) A renant at will is he who enters and eniovs the land by the expreſs or implied conſent of the owner, without there being any obli- 


U ˙* TL INES 


* TX +; 


guation on the part either of the leſſor or leflec to continue it for any certain or determinate term. A tenant by tullerance is he wito, 
having entered and obtained poſſeſſion by title, continues the pofleſſion, after his title 1s ended, by the laches of the leſſor. The former 
is in bv the content of the owner of the lands; this creates a privity berween them. A tenant by tuticrance is in only by the laches of 
the owner , ſo that there is no privity between them. Both theſe eſtates diſſer from that of a tenant from year to year, the tenant of 
which may determine it at the eud of any vear; but after a new year is begun, the tenure cannot be determined either by the leſſor or 
leſſee till the end of the vear. See 1. lord Raymond, or. 08. 2. Salk, 413. 3. Salk. 222, If a perſon holds by leaſe, and the 
term expires, the leaſe itſelf is notice of the expiration of the term, and the leſſor may enter on the leffee without further notice, unlets 
for double rent, under the 4. Geo. 2. ſect. 1. in which cafe there muit be a previous demand in writing. Where the tenant holds 
by will, the modern determinations are, that there muſt be a previous notice; but this notice varies according to the .cultom of the 


place, and the nature of the hereditaments in leave. 
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Lib. 3. 


E S hu home de 
de ja teſte demeſne 
occupia terres ou tene- 
ments a la volunt celuy 
que ad * le franktene- 
ment, et til occupier 
ne claima riens forſque 
a volunt, Sc. fi celuy 
que ad le franktene- 
ment voile releaſer tout 
fon droit al occupier, 
Sc. tiel releaſe eft void, 
pur ces que nul privitie 
eft perenter eux per leaſe 
ait al cccipier, ne per 
auter manner, &c. 


Of Releaſes. 
Sect. 461. 


UT where a man of 
his owne head oc- 
cupieth lands or tene- 
ments at the will of him 
which hath the free- 
hold, and ſuch occupier 
claimeth nothing but at 
will, &c. if hee which 
hath the freehold will 
releaſe all his right to 
the occupier, &c. this 
releaſe is void, becauſe 
there is no privitie be- 
tweene them by the 
leaſe made to the occu- 
pier, nor by other man- 


ner, &c, 


Sect, 461, 402. 


DE Ja tefte de- 
meſne occupta. 
Hee doth not ſay, de /a te/fe 
demeſne enter, &c. ſo as this 
is to bee underſtood of a 
tenant at ſufferance, e. 
where a man commeth to 
the poſſeſſion firſt law fully, 
and holdeth over. ; 
() For it a man en- 
treth into land of his 
owne wrong, and take 
the profits, his words to 
hold it at the will of the 
owner cannot qualific his 
wrong, but hee is a diſ- 
ſeiſor, (1) and then the re- 
leaſe to him is good; or if 
the owner conſented there- 
unto, then hee is a te- 
nant at will, and that 
way alſo the releaſe is 
good, But there is a di- 


verſitie when one com- 


meth to a particular eſtate in land by the act of the partie, and when by act in law; 
for if the gardein hold over, he is an abator, becauſe his intereſt came by act in law. 


Nul þ rtvitie. 


and in the under ſtanding of the common law is fourefold, h 
1. As privies in eſtate, whereof Littieton here ſpeaketh ; as betweene the donor and 
donee, leflor and leſſee, which privitie is ever immediate. 
2. Privics in bloud ; as the heire to the anceſtor, or betweene coparceners, &c. 
3. Privies in repreſentation ; as executors, &c. to the teſtator. : 
And fourthly, privities in tenure ; as the lord and tenant, &e. which may be reduced to 
two generall heads, privies in deed, and privies in law, 


Sect. 462, 463. 


JTE M, ſi home en- 

fenffe auters homes 
de ja terre fur confi- 
dence, et al entent de 
performer ſa darreme 
volunt, et le feoffor 
eccupiaſt meſme la terre 
a la volunt de ſes feof- 
fees, et puis les feof- 
fees releſſont per lour 
fait a lour feoffor tout 
lour droit, &c. ceo 
ad efte un queſtion, i 
tiel releaſe foit bin 
eu non. Et aſcuns out 
dit, que tiel releaſe 


3- Lev. 3 * 


(2) | 


LSO, if a man en- 


feoffe other men 
of his land upon con- 


fidence, and to the in- 


tent to performe his 
laſt will, and the feof- 
for occupieth the ſame 
land at the will of his 
feoffees, and after the 
feoffees releaſe by 
their deed to their 
feoffor all their right, 
&c. this hath beene a 
queſtion if ſuch releaſe 
be good or no. And 
ſome have ſaid, that 


Priwcitie is a word common aſwell to the Engliſh as to the French, 


ERE is a queſtion 

moved, and the reaſons 
of both fides ſhewed, and as 
it hath beene obſerved, the 
latter opinion is the bettcr, 
being Lireton's owne opi- 
nion. 


I ferra entendue 
per la ley que le feoffor 


doit maintenant occupie 
la terre a la volunt de les 


7 eoff ees. For intendments 


of law mentioned by our au- 
thor, ſee the Section in the 
margent, 

Here is to bee obſerved the 
intendment of law, that 
when a teoffment is made ton 
future uſe, as to the pertor- 
mance of his latt will, the 

tcoftces 


* ext added Land Ml. and Roh. 


(1) This is tobe underſiood when there is no particular eftate in the land ; but if there be a term in , and one enters claiming the 
term, be ſhall not be a diflcifor, but an action of debt or waſte ſhall be againſt hun, and one may be executor de ſor tort of a term. 
9 


271 


Vide Sect. 68. 


(. Roll. Abr. 658. Ant. 37. 
Cro. Car. 3 3.) 


) Temps II. 8. tit. tenant a 
volum. Br. 13. 2. E. 4. 38, 
18. E. 4.25. 39. E. 3. 28. 12. E. 3. 
All. 86. 11. E. 3. ibid. 87. 
12. All. 21. 13. E. 3. Aff. 98. 
28. All. 11. 34. All. 10. 

10. E. 3. 41. F. E. 3. 64. 

(1. Roll. Abr. 662. Poll. 277.) 


Vide 2. part of the Inſtitutes, 
Mailb. cap. 16. 10. F. 4.9 16, 


(1. Roll. Abr. 861. Ant. gb. a.) 


Old N. B. 117. 137. Lib. 3. fo. . 
Walker's calc. Lib. 4- tel. 123. 
124. 


Vide Sect. 454. 


(8. Rep. 42. b.) 
(Ant. 242. a.) 


12. E. 4. 18. b- 
9. Ii. . 25. 
Vide Sect. 302. 176. 340. 


15 E. 4 


4 E. 4. 8. b. 9. II. 7. fol. ultis 
mo. 


13. . . fie b. 14 II. 8. 9. a. 


Sec. 99. 100. 110. 367. 377. 393 · 
406. 449. : 


35- II. 6. Subpena 22. 15-H. 7. 
12. b. 37. H. 6. 36. 11. II. 4. 52+ 
7. H. 4. 22. 1. Mar. 111. Dier. 


(6. Rep. 18. a ) 
(Ant. 111.b 112. a.) 


x » TY £T / ? 0 4 L — 
P. o. Car. C. B. en the argument of the caſe of Blundell or Baugh, commonly called the Farl of Nottingham's caſe, juſtice 


Barclay uid, that he whom lord Coke calls in this place an abator, muſt be taken for a dif es, as he kad aclual pofſiffion by the 
vein of the guardian. Lord Nott, MSS.—Sece Cro. Ca. 302. Litt. Rep. 372. 1. Vent. 35. 30. 
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Lib. 3. Cap. 8. Of Releaſes, Sect. 463. 


2. Rep. 38.) feoffees ſhall bee ſeiſed to the Mr ces que ſuch . . 
uſe of the feoffor and of his eff ver a, / 1 0 releaſe is void, 


heires in the meane time. nul Pr. rvitie 7 wit pe- becauſe there was 20 
| renter les feoffees et privitie betweene the 

Ire _ e = tour feoffor, entant feoffees and their feof- 
n que nul leaſe fuit for, inſomuch as no 


(1. Roll. Abr. 839, Sid. 458- And reaſon would that ſeeing 757 . HY" 
Dyer. 186. a ) n fait apres tie] feoffs leafe was made after 


out conſideration, and the en per les feaffees ſuch feoffment by the 

Fb feoffees to the feoffor, 
t ' a * . 

> eh ed intend. lour volunt. Et afſ- to hold at their will: 


ment of law the feoffor ought cuns ont dit le con- and ſome have ſaid the 


to occupie the ſame in the . . « 
25. H. 6. Subpena. e ane tine. And ſoit is when Trarie, et ceo per deux contrarie, and that for 
ovpatres wana owes the feoffor diſpoſeth the pro- cauſes, two cauſes. 
fits for a particular time in 
r&ſenti, the uſe of the inheri- 
* ſhall be to the feoffor and Sect. 463. 


his heires, as a thing not diſ- 


my - arg wee bu * bu UN e, que quant ONE is, that when 
obterved, that lands and te- - : — 
nements conveyed upon con- tiel feof ment ejt ſuch feoffment 18 
tidences, uſes, and truſts, are fait ſur confidence a made 7 confidence 


hs Kors dom RR bs befor la volunt to performe the will 
confidences, uſes or truſts, by del fegſtor, il ſerra in- of the feoffor, it ſhall 


the judges of the law; for fondue per la le 2 . 
that it appeareth by this and N 2 / ley » Ju bee intended by the 


the next Section, they are le. fegſfor doit mainte- law, that the feoffor 
within the entendment and nant occupier la terre ought preſently to oc- 


2 the lawes of 4 Ja volunt de ſes cupie the land at the 


And it is to be obſerved (as feoffees x. of int 1% will of his feoffees 3 
hath beene faid) that e of tie! manner de and fo there is the like 
(Ant. 111. b. 112. 3.) ment of lands at this day upon pr zUitie enter ceux, A- kinde of privitie be- 


confidence, or to the intent came home fait un tweene them, as if a 
to performe his laſt will, and a 


feoffment to the uſe of ſuch Feglſſfinent as auters, man make a feoffment 
perſon and perſons, and of ef ils incontinent fur to others, and they im- 


ſuch eſtate and eſtates, as hee . . | 
ſhall appoint by his laſt will: le feaff ment voylent mediately upon the 


for, in the firſt caſe, the land et granteront, quelour feofttment will and 


paſſeth by the will, and not by y : . X 
the feoftment ; for after the fe of oy. ocorpiera la grant, that their feof- 


feoffment the feoffor was ferre @ lour volunt, for ſhall occupy the 
ſeiſed in fee ſimple, as he was c. land at their will, &c 
before; but in the latter caſe, 0 | 
the will purſuing his power is but a direction of the uſes of the feoffment, and the eſtates 
paſſe by execution of the uſes, which were raiſed upon the feoffment ; but in both caſes 
Lib, 6. fol. 17. 18. Sir Edward the feoffees are ſeiſed to the uſe of the feoffor and his heires in the meane time: and all this 


Clere's caſe. and much more concerning this matter hath becne adjudged. 
Dillon & Frayn's caſe, 1. 1. &c. Note, uſes are raiſed either by tranſmutation of the eſtate, as by fine, feoffment, com- 
fol. 223. mon recoverie, &e. or out of the ſtate of the owner of the land, by bargaine and ſale by deed 


indented and inrolled, or by covenant upon lawfull contideration, whereof you may read 

(a. Roll. Abr. 797. 1. Rep. 129. b. plentifully in my Reports. 
292. b. Stat. 27. H. 8. c. 10. A feoffce to the uſe of A. and his heires, before the ſtatute of 27. H. 8. for money bargaineth 
. 348. 1. Rep. 127. Sid. 26.) and ſelleth the land to C and his heires, who hath no notice of the former uſe; yet no uſe paſſeth 
by this bargaine and ſale, for there cannot be two uſes in , of one and the ſame bs and 
ſecing there is no tranſmutation of poſſeſſion by the terre-tenant, the former uſe can neither 
be extinct nor altered. And if there could be two uſes of one and the ſame land, then could 


not 


(1) Many references have been made, in the foregoing notes, to this part of the work, for ſome obſervations on conveyances at 
common law, and thote which derive their eſſec̃t from the ſtatute of uſes. It appeared adviſeable to collect them into one continued 
note, that the difference between the two modes of conveyance might appear in a ſtronger light; and to prevent a neceſſity of fre- 
quently repeating thoſe general principles and illuſtrations, which otherwiſe muſt have been introduced on every occation, where any 
point of this nature ſeemed to require an explanation, On the fame ground it tremed adviſeable to anticipate {ome paſſages 
which otherwiſe would have had a place in a ſubſequent part of the notes. F-9Fments and grants were the two chief modes 
uſed in the common law for transferring property. The moſt comprehenſve definition which can be given of a feoffment 
ſrems to be, a conveyance of corporeal hereditaments, by delivery of the poffeſſion upon or within view cf the hercditamerts 
conveyed. The delivery of the poſſeſſion was made on or within view of the land, that the other tenants of the lord 
might be witneſſes to it. No charter of feoſſment was neceſſary: it only ſerved as an authentication of the tranſaction; and 
when it was uſed, the lands were ſuppoſed to be transferred, not by the charter, but by the livery, which it authenticated. 
Soon after the Conqueſt, or perhaps towards the end of the Saxon government, all eſtates were called fees. The original and 
proper import of the word feoffment is, the grant of a fee. It came afterwards to lignify, a grant with livery of ſciſin of a free 
inheritance to a man and his heirs ; more reſpect being had to the perpetuity, than the teudal tenure of the eſtate granted. In early 
times, after the Conqueſt, charters of feoffment were various in point of form. In the time of Edward I. they began to be 
drawn up in a more uniform ſtyle. The more ancient of them generally run with the words de, concrfh, or dorav:. It was no: till a 
later period that /- of came into uſe. The more ancient feottments were alfo uſually made in conſideration of, or for, the homage 
and ſervice of the feotfee, and to hold of the feoffor and his heirs. But after the ſtatute gzia emptores, feoffments were always made 
to hold of the chief lords of the fee, without the words pro homagio ot ſervitio. Sir Edward Coke mentions in page 6. a. that there are 
eight neceflary parts in a feoffment, The fifth, fixth, and ſeventh of theſe are not to be found in many of the ancient charters, When 
the land compriſed in the feoffment deſcended from the anceſtor, or by uſage retained the property of the anticnt bock-land, of not 
being alienable from the Kindred, the antient feoffments were often expreſſed to be made with the aſſent of the feoffor's wife, his 
heir or his heirs, In antient charters there was inferted a general warranty: in that, the phraſe was much varied. The oath of the 
party was often added to it, and ſometimes a clauſe, that if the feoflor's title was evifted, he ſhould give other lands of equal valuc. 
Sometimes theſe clauſes extended to a ſecond eviction; and ſometimes the feoffor obliged himſelf, if he ſhould make default in war- 
ranting the lands granted, to make reſtitution to the feoſſce. The proper limitation of a feoffment is to a man and his heirs ; but 
feoffments were often made of conditional fees — of eſtate tail, as they are now called) and of life eſtates; to whick may be added, 
feoffments of eſtates given in frankmarriage and frankalmoigne, To make the feofiment complete, the feoffor uicd to give rhe feottes 
ſeifin of the lands: this is what the feudiſts called inveſtirure. It was often made bv {ymbolical tradition; but it was alwavs made 
upon or within view of the lands. When the king made à feoffment, he illued his writ to the ſheriff, or ſome other perſon, to deliver 
ſeifin : other great men did the ſame. This gave riſe to powers of attorney. (Sce the preface to Mr. Madox's Fuimulare. ) 
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Sect. 464. 
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not the ſaid ſtatute execute either of them for the uncertaintie. But if A, diſſeiſe one to the (Ant. 22. b. 
uſe of B. and A. doth bargaine and ſell the land for money to C. C. hath an uſe ; and here . 
be two uſes of one land, but of ſeverall natures ; the one, 22. upon the bargaine and ſale ts 
be cxecuted by the ſtatute, and the other not. 

But fince Litileton wrote, all uſes are transferred by act of Parliament e] into poſſeſſion 
ſo as the caſe which Litiltton here puts is thereby altopether altered. Yet it is neceſſarie to 
bee knowen, what the common law was betore the making of the ſtatute, and may ferve for 
the knowledge of the law in like caſe. 


Tncontinent fur le feoffment. 


A lour volunt, Ec. 
parties, as before in his proper place hath 


N auter cauſe 

ils allegeont, que 
fi tied terre vault 
xl. s. per an, &c. 
donquetie!feoffor ſer- 
ra jure en aſ/iſes et en 
auters enque/ts en 
flees reals, et auxy 
en plecs perſonals, de 
quel graund ſum que 
les plarnitjes voilent 
counter, * Gc. Et 
ces eft per le common 
ley de Ia terre. Er- 
go. ce oft pur un 
graund cauſe. Et la 
cauſe , que la ley 
voet que tiels feof- 
fers et lour heres 
dorent occupier, &c. 
et prender et enjoyer 
fouts maner de pro- 
fits, iſſues, et reve- 
nues, Cc. ficome les 
tenements fueront 
lowr meſmes, fans 
interruttion de tes 
feoffees, ment ob- 
ftant til feeffment. 
Ergo, meſme la ley 
done privicie peren- 
ter tiels fcoffors et 


Ju incontinenti fiunt in efſe vident'. 


Here is implycd, everie tenancie at will is at the will of both 


ene ſhewed; 


Sect. 464. 


ANOTHER cauſe 

they alleage, 
that if ſuch land bee 
worth fortie ſhillings 
a yeare, &c. then ſuch 
feoffor ſhall be ſworn 
in aſſiſe and otheren- 
queſts in plees reals, 
and alſo in plees per- 
ſonals, of what great 
ſum ſoever the plain- 
tiffe will declare, &c. 
And this is by the 
common law of the 
land. Ergo, this is for 
a great cauſe. And the 
cauſe is, for that the 
law will that ſuch fe- 
offors and their heires 
ought tooccupie,&c. 
and take and enjoy all 
manner of profits, iſ- 
ſues, & revenues, &c. 
as if the lands were 
their own, without in- 
terruption of the teot- 
fees, notwithſtanding 
ſuch feoffment. Ego, 
the ſame law giveiha 
privitie between ſuch 
feoffors and the feof- 
fees upon confidence, 


Y the ſtatute of 2. H. 5. 

cap. 3. ſtatute 2. it is en- 
acted, that, in three caſes, he 
that paſſeth in an enqueſt, 
ought to have lands and tene- 
ments to the value of fortie 
ſhillings, v/z. Firſt, upon tri- 
all ot the death of a man. 
Secondly, in plea reall be- 
tweene partic and partic. And 
thirdly, in plea perſonall, where 
the debt or the dammages in 


the declaration amount unto tur - 


tie markes. (1) And it is worth 
the noting, that the judges 
that were at the making of 
that ſtatute did conſtrue it by 
equitic: for where the ta- 
tute ſpeakes in the disjunctive 
debt or dammages, they adjud- 
ged that where the debt and 
damages amounted to fortie 
markes, that it was within the 
ſtatute.” Forteſcue [V] ſaith, 
Ubi damna wel debitum in ter- 
ſonalibus aftionibus non excedunt 
quadraginta marcas monct An- 
glicang, hinc non requiritur, 
quod juratores in aflionibus bu- 
juſinodi tantum eapendere poſſint : 
habebunt tamen terram wel rea- 
Aitum al walorem competrntent, 
Jjuxta diſorctionem juflitiariorum, 
c. And foraſmuch as at the 
time of the making of this 
ſtatute, ' the greater part of 
the lands in England in 
thoſe troubleſome and dange- 
rous times (when that un- 
happie controverhe betweene 
the houſes of Yorke and Lan- 
caſter was begun) were in 
uſe; and the ſtatute was 
made to remedic a maſchiete, 
that the ſheriffe uſed to return 


les 


* Cc. not in L. and M. nor Roh. 


c] e. H. 8. cop. 10. 
[ Dr. and Stud. 95. * 


(Ant. 136. b.) 
28. H. 8. Dy, fol. 9. 
Vid. W. 2. cap. 38. L'eftat. de 


21. E. 1. de jurati * 
aſhes, &c. juratis ponendis in 


(Forteſcue 62. 2. 


27. El. e. 6. 


Ant. 157. a.) 


— 


oiteſc. cap. 5 


(1) By 32. H. 8. inhabitants of corporate towns worth 40 8. in goods, may try felonies in ſeſſions and gaol deliveries for ſuch 


to un, and this is not repcaled by {ſubſequent ſtatutes concerning jurors. 


1. Ven. 366. 


The 4th and sth W. and M. c. 24. requires 


that all trials in the courts at Weſtminſter, or before the judges of n, prizs, oyer and terminer, or gaol delivery, or general ſetlions 
of the peace, iauſt be by jurors, each worth 10 l. per anν,ẽG, of freehold or copyhold in the fame county, if the trial be in England; 
and by jurors worth 61. pry annum, if in Wales; and talefmen muſt have g J. per annum in England, and 3 l. per annum 
in Wales, excepting ſtruyers returned propter modictatem lingua, — But by the 14th and 15th Any. c. 16. no hundreders are required 
except in prolſccutions criminal, and on penal ſtatutes, becauſe in other cates the werire ſhall be de corpore commatnts, 


15 


A grant, in the original fgnification of the word, is a conveyance or transfer of an ine orporeal hereditament, As 
hvery of ſcifin could not be had of incorporeal hereditaments, the transfer of them was always made by writing, in 
erder to produce that notoriety in the transfer of them, which was produced in the transfer of corporeal hereditarnents, 
by delivery of the pollefion. But, except that a feoffment was uſed for the transfer of corporeal hereditaments, and 
a grant was uted for the transfer of incorporeal herediaments, a fcoffment and a grant did not materially differ. Such 
was the original diftintion between a feoftment and a grant. But, from this rea! difference in their /ubyod? matter, a dif- 
ference was ſuppoſed to exiſt in Heir operation. A feoffment viſibly operated on the Han, a grant could only operate n 
right of the party conveying. Now, as poſleſſion and freehold were ſynonymous terms, no perton being conhdered to hay e the 
polleflion of the lands but he who had, at leaſt, an eftate of frechold in them; a conveyance which was contidered as transferring 
the poſſeſſion, muſt neceſſarily be conſidered as transferring an eſtate of freehold ; or, to ſpeak more accurately, as transferring the 
whole fee. Bur this reaſoning could not apply to grants; their eſſential quality being that of transferring things which did nat lie 
in poſſellion; they therefore could only transfer the right; that is, could only transfer that eftare which the party had : right to 
cunvev. Tr is in this ſenſe we are to underſtand the expreſſions which frequentty occur in our law-books, where they deſcribe a 
feoſſment to be a !9rtions, and a grant to be a rightful, conveyance, Thus, from a difference in the quality of the hereditaments 
comveyed by thoſe two modes of convevance, a difference has been conſidered to exiſt in their oþ0r 4/707. A great part of 
Mr.knowler's celebrated argument in the cate of Taylor on the demiſe of Atkins v. Horde, turns on thus diſtiuction. See 1. Burr. 92. 
This appears to have been the outline of conveyances at the common law. The introduction of / produced n great revolu- 
tion in this reſpect. Without entering into a minute diicuſſion of the difference between uſes at common law, and utfcs ſince the 
ftature of 22. H. 5. it is ſufficient to ſtate the following circumſtances. Uſes at the mne in 

are now. When a feoſſment was made to uſes, the legal eſtate was in the feoffee. He filled the pollet®G; 
and was, ia che eve of the law, the tenant of the tee. The perſun to whole uſe he was ſeited, called by 


mmen low were, in moſt reſpeis, what watts 
„ did rhe feudal! duties, 
the law -w riters the 

eeftuy 


* 


h on. os 


> 
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Lib. 3. Cap. 8. Of Releaſes. Sect. 465. 


ſimple men of ſmall or no un- - 7 . 
35.1. 7. 13. b. 13. II. 7. 7. b. derſtanding; and therefore the les feoffees ſur con- &c. for which cauſes 


6. En 7 @ ſtatute provided, that hee fidence, Sc. pur quUeuXx they have ſaid, that 


ſhould returne ſutlicient men! cauſes ils ont dit, gue ſuch releaſes made by 
and albeit in law the lan 


was the feoffees, yet for that 77015 relegſet faits per ſuch feoffees upon 
__ had + Dur upan pul, ad tiels feoffees fur con- confidence to their 
cefly que uſe tooke the Whole 3 

profits, as our author here fidence > lour Je offor feoftor or to his heirs, 
faith, and in equity and con- ON 4 ſes herres, &c, &c. ſo occupying the 
ſcience the land was his, there- 7/5274 occupantla terre, lands, ſhall bee good 


fore the judges, for advance- k : 38 
are e — of juf- * ſerra aſſets bon: et enough: and this is 


. - * (a. ceft le mclior opinion, the better opinion, as 
gaimir the letter) to % gue on: x; . 
Fe, and not to the feoftees, (1) come il ſemble, &c. it ſeemeth. 


fn] 3. MH. 6. 29. Challeng. 19. 10 But note, if a man hath + Quære, Car ces Queare, for this 
21.H. 6. 3). a freehold pur terme dianter 


(t. 8+} wie, or is ſciſed in his wite's je mole nul ley a cet ſcemeth no Jaw at 
right, and is returned on a ju- Our. this day, 
ric, yet if after he be return- 


ed, cefty 2 vie, or his wife die, hee may be challenged ; and ſo it is if after the returne 
the lands be evicted. 


Et ceo eft per le common ley + Here three things are to be obſerved. Firſt, that 
the ſureſt conſtruction of a ſtatute is by the rule and reaſon of the common law. Secondly, 
Cz] 27. H. 8. cap. 10. that uſes were at the common law. hirdly, that now ſeeing the ſtatute [g] of 27. H. 8. 
cap. 10. which hath beene enacted ſince Little wrote, hath transferred the poſleſſion to 
the uſe, this caſe holdeth not at this day; but this latter opinion betore that ſtatute was good 
law, as Littleton here taketh it. 


(8. Rep. 42. b.) Meſme la w doe privit its Ec. Hereof it followeth, that when the law gives 

to any man any eſtate or poſſeſſion, the law giveth alſo a privitie and other neceffaries to the 
ſame : and Littleton concludeth it with an illative, ergo, me/me la iiy done privitie, which is 
veric obſervable for a concluſion in other caſes. 

And the (quere) here made in the end of this Section is not in the originall, but added by 
ſome other, and therefore to be rejected. 

Alſo ſince Littleton wrote, the ſaid ſtatute of 2. H. 5. is altered: for where that ſtatute 

limited fortie ſhillings, now a latter tute hath raiſed it to toure pounds, and fo it ought to 
be contained in the wenire facias. 
Pl. Com. $52. b. in Delamere's Nota. un uſe is a truſt or confidence repoſed in ſome other, which is not iſſuing out of the 
caſe, and 349- b. Lib.1. fol. 121, land, but as a thing collaterall, annexcd in privitie to the eſtate of the land, and to the per- 
129. 227. 149. inChudleye's caſe. ſon touching the land, /cilicer, that ceffy gue riſe ſhall take the profit, and that the terre-tenant 
"OY 6 2 1 ſhall make an eſtate according to his direction. So as ceffy que re had neither jz /n re NOT us 
Lib. 7. fol. 13. & 34. ad rem, but only a confidence and truſt, tor which he had no remedie by the common law, 
but for breach of truſt his remedie was only by u in chancerie : and yut the judges, tor 
the cauſe aforeſaid, made the ſaid conftruction upon the ſaid ſtatute, 

Now how jurors ſhall bee returned, both in common plces, and alſo in plees of the 
crowne, and in what manner evidence ſhall be given to them, and how they ſhall be kept, 
untill they give their verdict, you may read in V,, and therefore need not to be here 


inſerted. 
Sect. 465. 


Flet. lib. g. cap. 34. ET a certaine rule, that T E M. releaſes O. relea " 
13. II. 7. 14. 22. E. 4. 4 when a releaſe doth enure 1 1 JL ALS , ele ſes ac 


by way of enlarging of an /olonque le mat=- cording to the 


{Ante 136. b.) 


27. El. cap. 6. 


Forteſc. cap. 25, 26, 27. 


eſtate, that there muſt be pri fer en fait, aſcun matter in fact, ſome- 


dene or args” foits ont lour effett times have their effect 
doncc. For if A. make a per force denlarger by force to enlarge 
g y 8 


leaſe to B. for life, and the PFeſtate celuy à que the ſtate of him to 
| | le 
Sc. added L. and M. and Roh. + This paragraph not in L. and M. nor Roh. 
(1) Sce lord Bacon's reading on the ſtatute of uſes, p. 8. accord. edit. 1785. 


— 


eefiny que uſe, had the beneficial property of the lands; had a right to the profits; and a right to call upon the feoffee to convey 
the eſtate to him, and to defend it againſt ſtrangers. This right at firſt depended on the conſcience of the feoffee: if he with- 
held the profits from the cy que wſe, or refuſed to convey the eſtate as he directed, the feoffee was without remedv. 
dreſs this grievance, the writ of ſubpœna was deviſed, or rather adopred from the common-law courts, by the court of chaucerv 

to oblige the feoftce to attend in court, and diſcloſe his truſt, and Ton the court compelled him to execute it. Thus uſes 8 
eſtabliſhed. — They were not conſidered as iſſuing out of, or aunexed to the land, as a rent, a condition, or a right of common; 
but as a truſt repoſed in the feoffee, that he ſhould diſpoſe of the lands, at the diſcretion of the cefluy que uf, permit him to 94 
ceive the rents, and in all other reſpects have the beneticial propertv of the lands. Yet an uſe, though contidercd to be ncither 
iſſuing out of nor annexed to the land, was conſidered to be collateral to it, or rather as collateral to the poileflion of the feoffees in 
it, and of thoſe claiming that poſleffion under them. Hence the dilletior, abator, or intruder of the feoffee, or the tenant in 
dower, or by the courteſy of a Loffce, or the lord entering upon the potleffion by eſcheat, were not ſeiſed to an uſe though the 
eſtates in their hands were ſubject to rents common, and conditions. They were conſidered as coming in by a paramount and 
extraneous title; or, as it is called in the law, in the poſt, in contradiſtinction from thoſe who, claiming under the feoflee, were 
taid to be / the per. Thus, between the feoffee and rofluy gre n/e, there was a confidence in the perſon, and privity in nd 
(See Chudleigh's cafe, 1. Rep. 120. and Burgeſs and Wheat, 1. Bla. 123.) Bur this was cnly between the feoſſee and ur que 
x/c. To all other perfons the feoffee was as much the real owner of the fee, as if he did not hold it to the uſe of another. He perform- 
ed the feudal duties; /ig wife was intitled to dower; his infant heir was in wardikip to the lord; and, upon is attainder, the eſtate 
was forfeited. Toremedy theſe inconveniencies, the ſtatute of 29. H. S. was paſſed, by which the pofleſiion was direſted out of the 
perſons ſeiſed to the uſe, and transferred to the cus que ſe. For by that ſtatute it is enacted, that when any perton thall be ſeized 
of any lands to the uſe, confidence, or truſt of any other perſon or perſons, by reaſon of any bargain, ſale, tevf{ment, ſine, reco- 
very, contract, agreement, will, or otherwiſe; then, and in every ſuch caſe, the perſons having the uſe, contidence, or truſt, 
ſhould from rhenceforth be deemed and adjudged in lawful ſeiſin, eſtate, and poſſeſſion of and in the lands, in the ſame 
quality, manner, and form, as they had before in the uſe. There ſeems to be little doubt, but that the intention 
of the legiſlature, in paſſing this aft, was utterly to annihilate the exiſtence of uſes, conſidered as d ſtinct from the 
poſſeſſion. But they have been preſerved under the appellation of try/ts, The courts hefitated much before they allowed them 
under this new name. On the one hand, it had clearly been the intent of the legiſlature to defiroy them, while they continued 
uſes at the common law; on the other hand, motives of equity, or rather of compaſſion, and the general bent of the nation, 
plcaded ſtrongly in their favour. The latter prevailed. Thus (to uſe the expreſſion of lord Hardwicke, 1. Atk. $91.) a ſtature 
made upon great conſideration, and introduced in a folemn and pompous manner, has had no other effect than to add, at moſt, 
three words to a conveyance. Befides this ;—one of the chief inconveniencies produced by truſts, was, the ſecret method they afforded 
for the transfer of property. The ftatutc intended to reſtore the notoriety of the old common-law conves avces. So far from effet- 
ing it, the exiſtence and transfer of fiduciary, or truſt eſtates has continued. Secret modes of transfe;ring the poſſeſſion itſelf 
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Lib. 3. 


le releaſe eft fait. Si- 
come jeo leſſa certain 
terre a un home pur 
terme des ans, per 
force de que il eft en poſ- 
ſeſſion, et puis ſes releſ- 
/a a luy tout le droit 
que jeo aye en le terre 
fans pluis parolx mit- 
ter en le fait, et de- 
liver a luy le fait, 
donques il ad eftate 
forſque pur terme de 
ſa vie. Et lacauſe eff, 


pur ceo que quant le 


reverſion ou le re- 


mainder eft en un 
home lequel voile en- 
larger per ſon re- 


las eſtate le tenant, 


Sc. i navera fpluts 
greinder eſtate, mes 
en * wel manner et 
forme ficome Þ+ tiel 
feoffor fuit ſeifie en 
fee, et volloit per ſon 
fait faire eſtate a un 
en certaine forme, et 
deliver a luy ſeiſin per 
force de meſme le fait: 
fi en tiel fait de feof- 
fement ne foit aſcun 
parol de enheritance, | 
tonques if ad forſque 
ate fur terme de 
vie; et 1ffint il eſt en 
tiels releaſes faits per 
l| eux en la rever— 
fron ou en le remain- 
der, Car ſi jeo leſſa la 
terre a un home pur 
terme de ſa vie, ef 
prts jeo releſſa a luy 
tout min droit ſauns 
plus dire en le releas, 


* ti-l—l;, L. and M. and Roh. 
i fer eux not in L. and M. nor Roli. 


* (1) Here Lutleton treats of releaſes which operate by enl 
this manner, it is necefſary that the releaſce, at the time t 


Of Releaſes. 


whom the releaſe is 
made. (1) As if I let 
certaine land to one for 
terme of yeares, by 
force whereof hee is 


in poſſeſſion, and after 


I releaſe to him all the 


right which I have in. 


the land without put- 
ting more words in the 
deed, and deliver to 
him the deed, then 


hath hee an eſtate but 


for terme of his life. 
And the reaſon is, for 
that when the rever- 
ſion or remaynder is in 
a man who will by his 
releaſe inlarge the e- 
ſtate of the tenant, 
&c. hee ſhall have no 
greater Eſtate, but in 
ſuch manner and forme 
as if ſuch leſſor were 
ſeiſed in fee, and by his 
deed will make an e- 
{tate to one in a certain 
forme, and deliver to 
him ſeifin by force of 
the ſame deed: if in 
ſuch deed of feoffe- 
ment there be not any 
word of inheritance, 
then he hath but an e- 
ſtate for life; and ſo it 
is in ſuch releaſes 
made by thoſe in the 
reverhon or in the re- 
mainder. For if I let 
land to a man for 
terme of his life, and 
after I releaſe to him 
all my right without 
more ſaying in the re- 
leaſe, his eitate 1s not 


+ , added in L. and M. and Roh. 


Sect. 465. 

leſſee maketh a leafe for 
yeares, ant after A. releaſeth 
to the leſſee for yeares, and 
his heires, this releaſe is void (Poſt. 296. a.) 
to enlarge the eſtate, becauſe 
there is no privity betweene 
A. and the leflee for yeares. 

If a man make a leaſe for 
twenty yeares, and the leſſee (Ant. 270. a.) 
make a leaſe for ten yeares, 
if the firſt leſſor doth releaſe to 
the ſecond leſſee, and his 
heires, this releaſe is void for 
the cauſe aforeſaid, 

For the ſame cauſe, if the . 
donce in taile make a leaſe 
for his one life, and the do- 
nor releaſe to the leſſee and 
his heires, this releaſe is void 
to enlarge the eſtate. 

And as privity is neceſſa- 
rie in this caſe, ſo privity on- 
ly is not ſufficient. As if an (Ant. 264. a. Poſt, 285. b. 
infant make a leaſe for life, Sect. 490. 4914) 
and the leflee granteth over 
his eſtate with warranty, the 
infant at full age bringeth a 
dum fuit infra ætatem, the 
tenant voucheth his gran- 
tor, who entereth into war- 
ranty, the demandant relea- 
ſeth to him and his heires; 
here is privitie in law, and 
a tenancie in ſuppoſition of 
law: and yet becauſe hee in rei 
wveritate hath no eſtate, it can- 
not enute to him by way of 
inlargement ; for how can his 
eſtate be inlarged, that hath 


not ay. 


If a tenant by the courte- 
ſie grant over his eſtate, yet 
he 1s tenant as to an action . 
of waſte, attornement, &c, (Ant. 43. 4. 34, . 
and yet a releaſe to him and | 
his heires cannot enure to 
enlarge his eſtate that hath 
no eſtate at all. 


But if a man make a leaſe 
for yeares, the remainder tor 
lite, a releafe by the leſſor to 
the leſſee tor yeares, and to 
his hcires, is good, for that he 
hath both a privity and an e- 
ftate; and the releaſe alſo to 
him in the remainder for life 
and his heires, is good alſo, (2, Roll. Abr. 400.) 


If I grant the reverſion of 
my $3. for life to another finedas . 
tor life, now ſhall not 1 have 41. E. 3. 17. a. 3. E. 4. 17. 
an action of waſte: (2) but 
it I releaſe to the grantee for 
life, and his heires, now hee (Ant. 54. a.) 

. hath 


273 


* Tc. added L. and M. and Roh. 


argement of the eſtate of the releaſee, To make releaſes operate in 
he releaſe is made, ſhould be in atval poſſeſſion of, or ſhould have a 


veſted intereſt in, the lands intended to be releaſed; that there ſhould be a privity between him and the relesfor ; and that the poſ- 
on of the releafee thould be notorious. Hence a tenant by elegit, or ſtature-merchant, is not capable of a releaſe that is to 


operate bv enlargement, 


elfate, with reſpec to rhe releaſor. 


But a tenant in dower or by the courteiv are, as they have the notoriety of poſſeſſion, and privity of 
See Roll. Abr. 400. 401. and Gilb. Len. 


(2) Becauſe no peifon is untitled to an action of waſts, but he who has an eſtate immediate in remainder or reverſion, expectant 


the entate of the perfon commuring waſte, 


dee ant. note 2. to page 218. b. 


ay 


have been diſcovered, and liave totally ſuperſeded that notorious and public mode of transferring property, which go 2 W 
required, and the ſtatute intended to reſtore; and many modifications or limitations of real property have _ m_ A. ic 
the common law did not admit. An attempt will be made to give the reader a ſuccinct view of theſe points, by ſome obſerva- 


tons Furſt, on the nature of the eftates of the feofſee and the cus gre uſe, fince the ſtatute of uſes. Secondly, on the limi- 


tations and modifications of landed property unknown to the common law, which have been iytroduced under the ſtatute of uſes. 


Inudly, on the mode by which conveyances to ufes operate. 
Fifthly, on uſes not executed by the ſtatute. 


ſtatute of uſes. 


Fourthlv, on the doctrine of powers deriving their effect from the 
It is 10 be premiſed, that what is here ſaid of a feoffee to uſes, is 


equally to be underſtood of a releaſee, conuſec, or recoveror, who ſtands ſented to uſes.— I. As 1% the eftates of the feaffee and = x fy 
que use the fiature unites the poſſeſſion to the uſe, ſo that the very inſtant the uſe is raiſed, the poſſeſſion is joined to i; -2 8 uſe 
and the pofletiion are thereupon immedtately conſolidated, and become convertible terms. Thus, had all uſes been veſted either in 


poſſeſſion or in right, no cftate or interett of any kind could have been left in the feoflee. 


But uſes are frequently limited in 


. 1 y ks , 
contingency ; to lerve which, as they come in oe, it is neceſſary that there ſhould be a ſeiſin ſomeu here. When this caſe was firſt 


conhdered by the lawyers, it was found difficu 


t to diſcover any mode of reaſoning conſiſtent with the {ſyſtem generally received on 


the doctrine of uſes, by which that ſeifin could be ſuppoſed to exiſt any Where; or what the preciſe nature of it _ 1 was 
the great difficulty in Chudleigh's cafe, There the following caſe was put: Suppoſe a feoflment is made to the uſe of A. * 
his life, remainder to the ute of his ſons ſucceflively in tail; and, for want of tuch iſſue, to the uſe of B. in fee; is there any, an. 
what ſeiſin, to ſerve the utes limited to the ſons of 4 — in whom does that ſeiſin exiſt ?—and how does it operate 1 —— 
uu the judres ſeem, by the accounts which have come to us of that caſe, particularly fir Edward Coke's and lord e —_ ice 
opham's, to kave held very diflerent opinions, All agreed, 4 to tlie execution of an uſe under the ſtatute, it Was pen- 
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Lib. 3. 


(Ant. 424 a.) 


Cap. 8. 


hath the fee ſimple, and ſhall 
puniſh the waſte done at- 
ter (1). 

It is further to be obſerved, 
that to a releaſe that enureth 
by way of enlargement of the 
eſtate, there is not only re- 

uired privity, as hath beene 
ſid, and an eſtate alſo, but 
ſufficient words in law to raiſe 
or create a new eſtate, If a 
man make a leaſe to A. for 
terme of the life of B. and 
after releaſe to A. all his right 
in the land, by this, A. hath 
an eſtate for terme of his owne 
lite; for a leaſe for terme of his 
owne life is higher in judge- 


Of Releaſes, 


fon eflate n'eſt my en- 
large. Mes ſi jeo re- 
lefſa a luy et a ſes 


eires, donques il ad 


fee ſimple; et ft geo re- 
lefſa a luy et a ſes 
hetres de ſon corps 
engendres, donques il 
ad fee taile, Sc. Et 
Mint il covient de ſpe- 
ciſier en le fait quel 
eftate celuy a que le re- 
leas eft fait avera. 


Sect. 465. 


enlarged. But if I re- 
leaſe to him and to his 
heires, then he hath a 
fee ſimple ; and if I 
releaſe to him and to 
his heires of his bo- 
die begotten, then hee 
hath a fee taile, &c. 
And ſo it behoveth to 
ſpecifie in the deed 
what eſtate hee to 
whom the releaſe is 


made ſhall have. 


ment of law, than an eſtate for 

terme of another man's life. ; 
16. 11. 6. releaſe 45. 22.E. 2. If a feme covert be tenant for life, a releaſe to the huſband and his heires is good, for 
releaſe. Statham. there is both privity and an eſtate in the huſband, whereupon the releaſe may ſufficient! 
2 13. H. 4. 6. Stanf. prer. 7. b. enure by way of enlargement (a) ; for by the entermarriage he gaineth a freehold in his 
18. E. 4.5. 22. A. 12, wife's right. 


11. H. 7. ig. 10. H. 6. 11. Tout 7 . F:4 bea. "oY 


(Poſt. 299. a» Ant. 270. b.) 
Pur terme des ans. So it is if a releafe be made to tenant by ftatute, ſtaple or 
merchant, or tenant by egit, as hath beene ſaid ; and ſo likewiſe to gardeine in chivalrie 
which holdeth in for the value, by him in the reverſion of all his right in the land, by this a 
freehold paſſeth for the life of him to whom the releaſe is made, for that is the greateſt 
eſtate that can paſſe without apt words of inheritance. 
If a man naks a leaſe for ten yeares, the remainder for twenty yeares, he in the re- 
| mainder releaſeth all his right to the lefſce, he ſhall have an eſtate for thirty yeares ; for one 
{r. Leo. 30g. 323. Ant. 29. b.) chattle cannot drowne another, and yeares cannot be conſumed in yeares. 


Mes fi jeo releaſe a luy et a ſes heires, &c. Here it is to bee obſerved, that 
when a releaſe doth enure by way of enlargement of an eſtate, no inheritance either in fee 
{imple or fee taile, can paſle without ps words of inheritance. 

But there is a diverſity betucene a releaſe that enureth by way of enlargement of the ſtate 
and by way of mitier Pilate (2); for when an eſtate paſſeth by way of mitter Peftate, there 
ſometime there need not any words of inheritance. As if a joynt eſtate be made to the 
huſband and to his wife, and to a third perſon and to their heires, the third perſon releaſeth all 
his right to the hoſband, this ſhall enure by way of mitter Prftarte, and not by way of en- 
See before in the chapter of Fee largement of the eſtate, becauſe the hufband had a fee ſimple, and needeth not to have any 
S:mple, g. words of inheritance. So it is if the releaſe had been made to the wife. 

(5) 40. E. 9-41. 46. E. g. (5) If there be three joyntenants, and one releaſe to one of the other all his right, this 

19. H. 6. 33. 4.6.5. enureth by way of mitter Prflate, and paſſeth the whole fee ſimple without theſe words (heires). 

rr But if there be two joyntenants, and the one of them — all his right to the other, this 
doth not to all purpoſes enure by way of mitter eflate, for it maketh no __ and hee te 
whom the releaſe is made ſhall for many purpoſes be adjudged in from the firſt feoffor, and 
this releaſe ſhall veſt all in the other joyntenant without theſe words (heires). 


„ Flir, Dier, 263. 10. Fliz. 
Bendloes. Litt. lib. g. ſol. 68. Cy. 
70. b. 130. b. 


10. E. 4. 3. b. 35. H. g. tit. sie- But if there be two coparceners, and the one releaſe all his right to the other, this ſhall. 


nation. Br, 91. 31. H. 4. 8. enure by way of Mitter Peftate, and ſhall make a degree, and without theſe words (heires) 
40. All. 5. g. Elie. Dier. 263, ſhall paſſe the whole fee fimple. And it is to be obſerved, that to releaſes that enure by way 
| of mitter Peflate, there mult be privity of eſtate at the time of the releaſe. 
(2. Roll. Abr. 40g. 10. E. 4.3.b.) If two coparceners be of a rent, and the one of them take the ter-tenant to huſband, the 
other may releaſe to her, wor ar or" the rent be in ſuſpence, and it ſhall enure by way 
of mitter Peflate, and ſhe may releaſe allo to the ter-tenant, and that ſhall enure by way of 
as pry : but if the releaſe to her fiſter and to her huſband, it is good to bee ſeene Low 
it ſhall enure. | 
Littleton having now ſpoken of releaſes that enure by way of enlargement of the eſtate, 
and of releaſes that enure by way of mitter Peftate, proceedeth to releaſes that enure by way 
of mitter le droit. So as of that which hath beene and ſhall bee ſaid by our author of re- 
leaſes, it appeareth that ſome doe enure by way of enlargement of eſtate, ſome by way of 
mitter "c/tate, ſome by way of witter le droit, by way of entric and feoffinent, and ſome by 
extinguiſſiment. | 
Sect, 


Vid. Litt. fol. 68. 
18. H. 4.8) V 
(Poſt. 230. a.) 


(1) By the releaſe the tenant for life in remainder obtains the immediate remainder in fee. 

(2) Here the releaſe operates by mitter Peflate ; which is, where two perſons come in by the ſame feudal contract, as joint-tenants 
or coparceners, and one of them releaſes to the other the benefit of it. In relcaſes which operate by, this laſt mode, the releaſce 
bring ſuppoſed to be already ſeiſed of the inheritance by virtue of the former feudal contract, and the releaſe only operating 
as a diſcharge from the right or pretenſion of anorher ſeiſed under the fame contraft, words of inheritance in the releaſe are uſeleſs; 
but where the releaſe operates by enlargement, the releaſee having no ſuch previous inheritance, and fiefs being either for life or in 
— * they are originally granted, the relcafe gives the eſtate to the releaſce for his life only, unlets it be expreſsly made to him and 

is heirs. 


— 1 
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neceſſary that there ſhould be a perſon ſeiſed tothe uſe ; an uſe in poſſeſſion, reverſion, or remainder ; and a refluy que ſe in eſe, From 
theſe poſitions ſome of the judgrs in that caſe inferred, that the bole uſe was executed in A. and B. in a manner that left nothing of the 
antient ſeiſin inthe feoftees ; and that the contingent ute, when it came in , was executed out of the firſt livery, and the original eſtate, 
of the feoffees. Others held, that an actual eſtate in remainder was veſted in the feoffees, to ſerve the contingent uſes as they aroſe. But 
doth theſe ſyſtems were found to be open to unanſw erable objections. For, with reſpect to the firſt, one of the requiſites indiſpen- 
bly neceſſary to the execution of an ule, under the ſtatute, is, that there muſt be a perſon ſeiſed to the uſe, at the time of the exe- 
cution of it. Now, if the whole original ſeiſin was diveſted out of the feoffees, there would not, when the fon of 4. was born, be any 
perſon ſeiſed to his uſe Hr, in other words, there could be no ſeiſin to that uſe. This would make the eſtates limited to the fons of A. 
and all other contingent remainders, void in their creation, for want of a ſeiſin to ſupport them, when they come z . With 
reſpett to the latter ſyſlem it is to be-obſerved, that under the limitations upon which the caſe aroſe, A. took an eſtate for life in 
poſſeſſion, and B. took an eſtate in remainder in fee ;—and that, previous to the birth of A. “s children, there was no uſe veſted in 
any perſon which ſeparated thoſe two eftates. Thoſe uſes, therefore, were commenſurate to the whole fee, and admitted no opening 
for any intermediate veſted uſe. Beſides, the feoffor neither limited, nor intended to limit, any ſuch intermediate ufe to the feoffees. 
Thus, on one hand, the objection to ſuppoſing that nothing of the old ſeiſin remained in the feoffees; on the other, the objection to 
ſuppoling that any w/e ur legal e/tate remained in them, made it difficult to conceive what eſtate or ſeiſin could be in them, to ſerve 


the contingent uſe, To clear up this difficulty it was obſerved, that the poſſeſſion was not executed by the ſtatute, but in the ſame 
manner, and to the fame extent, in which the uſe was limited. Now, in the caſe we have mentioned, the uſe was limited, and 
conſequently the poſſeſſion executed, to the ute of A. during his life, remainder to B. in fee, but ſubjeR to the poſſibility of A.'s 
having ſons, and their becoming intitled to the uſe, and conſequently to rhe poſſeſſion, for an eſtate or eſtates in tail. Thus, during 
ae tuſpence of the contingent ute, the fcoflees had a pollibility of poſleſſion, untouched and unallected by the ſtatute, as there was 
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Lib. 3. 


Of Releaſes. 


Sect. 466. 


IT E M. aſcuns foits releaſes 

urera de mitter, et veſter le 
droit celuy que fait le releaſe a 
celuy a que le releas eft fait. Si- 
come un home eſt diſſeiſi, et il re- 
leſſa a ſon difjeiſor tout le droit 

e il ad, en ceſt cas le diſſeifor 
ad ſon droit, ifſint que lou ſon 


ate adevant fuit torcious, ore 


Fer tiel releas il eft fait loyal et 


droiturel. 


ALSO, ſometimes releaſes ſhall 

enure de mitter, and veſt the 
right of him which makes the re- 
leaſe to him to whom the releaſe 
is made. As if a man be diſſeiſed, 
and he releaſeth to his diſſeiſor all 
his right, in this caſe the diſſeiſor 
hath his right, ſo as where before 
his ſtate was wrongfull, now by 
this releaſe it is made lawfull and 


right. (1) 


Til releſſa a fon d:ſſeifor, Sc. This releaſe fo putteth the right of the diſ- 
ſeiſee to the diſſeiſor, that it changeth the quality of the eſtate of the difleiſor ; for 
where his eſtate was before wrongfull, it is by this releaſe made lawfull. But how farre, and 


to what reſpects his eſtate is changed, ſhall 


ſaid hereatrer in this chapter in his proper 


Sect. 466, 467. 


place. 


NE S hic nota, 

que quant home 
eft ſeii en fee ſimple 
d'aſcun terres ou be- 
nements, et un auter 
voile releafer a luy tout 
le droit que il ad en 
meſmes les tenements, 
il ne beſorgne de par- 
ler de les heires celuy 
a que le releas eſt fait, 
pur ceo que il avoit 
fee ſample al temps 
de releas fait, Car fi 
releas fuit fait a luy 
pur un jour, ou pur 
un beure, ces ſerroit 
 auxy fort a luy en ley, 
ficome il uſt releas a 
luy et a ſes Heires. 
Car quant fon droit 
uit ale de luy a un 
foits per fon releas 
fans aſcun condition, 


Sect. 467. 


BUT here note, that 

when a man is ſeiſ- 
ed in fee ſimple of any 
lands or tenements, 
and another will re- 
leaſe to him all the 
right which he hath in 
theſametenements, he 
needeth not to ſpeake 
of the heires of him to 
whom the releaſe is 
made, for that he hath 
a fee ſimple at the time 
of the releaſe made. 
For if the releaſe was 
made to him for a 
day, or an houre, this 
ſhall bee as ſtrong to 
himinlaw, asif he had 
releaſed tohim and his 
heires. For when his 
right was once gone 
from him by his re- 
leaſe without any con- 


FL ne beſoigne a par- 
ler de les hetres, 


Sc. And the reaſon of 
L.ittleton hereof is, tor that 
the diſſeiſor hath a fee ſimple 
at the time of the releaſe 
made. And this appeareth by 
that which hath beene ſaid be- 
fore, ſo as regularly hee that 
hath a fee fimple at the time 
of the releaſe made of a right, 
&c. needeth not ſpeake ot his 
heires, 


Car ſi releaſe fuit 


fait a luy pur un jour, 


Sc. For the diverſity is be- 
tweene a releaſe of part of the 
eſtate of a right, and between 
a releaſe of a right in part of 
the land. And therefore L :tr/e- 
ton here ſaith, that a re- 
leaſe ot a right tor a day or 
an houre 13 of as good force, 
as if he had releaſed his right 
to him and his heires. But 
if a man be diſſeiſed of two 
acres, he may releaſe his right 
in one of them, and yet enter 
into the other. 


Sans aſcun condi- 


274 


(Poſt. 280. a.) 


Vide 6. E. 3. 17. 1. E. 4 tit. 
Deſcent, F. 29+ 


(Ant. 252.4.) 


tion, 
* et a ſes heires added L. and M. and Roh. 


(1) Here Littleton treats of releaſes which operate by ritter le droit. Relcaſes of this kind muſt be made either to the diſſeiſbr, 
Ais feollec, or his heir. In ali theſe caſes the polletſion is in the releaſee ; the right in the releafor ; and the uniting the right to the 
puſſeſſion completes the title of the releaſce: but the different degrees of title in the difſeifor, his feoffee, or his heir, give the releaſes 
rade to them ditferent operations, They all agree in this reſpect, that no privity is required, or indeed can, from the nature of the 
caſe, exiſt berween them and the relcaſor. 


no uſe in qſe to which it could be executed. The moment the uſe came in , the feoſſees would be entitled at common law to the 
poſſetſion, to the ule, or, as we ſhould now call it, in truſt for the cy qu, uſe; but by the operation of the ſtatute, the poſſeſſion is 
wſiantagcouſly diveſted from the feoffees, and executed in the ceftuy que uſe. Thus, by ſuppoſing a poſſibility of ſeifin, but no actual 
ſeiſin or ute to remain in the feoffees during the ſuſpence of the contingent uſe, a ſufficient ſeiſin is provided to ſerve the contingent uſe 
when it comes i d, without interfering with, or breaking in upon, the legal fee.— II. With reſpect to che //milations and mod:fica= 
biens of lande property, unknown to the common law, which have been introduced under the flatute of uſes ; the 2 of theſe are 
Known by the general appeliation of ſpringing or ſecondary uſes. No eſtate could be limited upon or after a fee, though it were a 
bafe or a qualified fee ; Hor could a he or eſtate of frechold be made to ceaſe as to one perſon, and to veit in another, 
by any cammon-law conveyance. But there are inftances where, even by the common law, theſe ſecondary eſtates ſeem to 
have been allowed when limited, or rather when declared, by way of uſe, See Jenk. Cent. 8. caſe 52. After the ſtatute of uſes, 
the judges ſeem to have long heſitated whether they ſhould receive them. In Chudleigh's caſe it was ſtrongly contended, that 
it would be wrong to make © any eſtate of frechold and inheritance lawfully veſted, to ceaſe as to one, and to veſt in others 
* againſt the rule of law, and that no eſtates ſhould be raiſed by way of uſe but thoſe which could be raiſed by livery of ſeiſin at the 
common law. The courts, however, admitted them. After they were admitted, it was found neceſſary to circumſcribe them 
within certain bounds ; becauſe when an eſtate in fee fimple is firſt limited, there is no method by which the firſt taker can bar or 
deſtroy the {econdary eſtate, as it is not affetted either by a fine or common recovery. It is now ſettled, that when an eſtate in fee ſimple 
bn limited, a fubſequent eftate may be limited upon it, if the event upon which it is to take place be ſuch, that if it does happen, 
ic muſt necetiarily happen within the compaſs of one or more life or lives in being, and 21 years and ſome months over. It was long 
de fore the courts agiced upon this period. In the late caſe of Buckworth v. Thirkill, lord Mansticld mentioned that it was not ſettled 
till his time. It is obſerved in note 5. to p 20. 4. that this period was not arbitrarily preſcribed by our courts of juſtice with reſpect to 
the Lmgation of perſona) cates, but wiſely and reaſonably adepted in analogy to ihe cafes of frechold and mheritance, which cannot 
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Lib. 3. Cap. 8. Of Releaſes. Seck. 468, 469. 


tion, Sc. Nercinis imply- c. a celuy que ad foe dition, &e. to him that 


ed two diverſities: firſt, be- Li il e ale a hath the fee ſimple. ! 
tweene the quantity of the e- Jump 4 | ft ple, 18 


ſtate in a right, and the qua- outs jours. is gone for ever. 
lity theteof; for albeit the diſſeiſce cannot releaſe part of the eſtate, as hath beene ſaid, ye: 
J * 2. 3 50. may he 7 his right upon condition, as here it appeareth by Lirrlezon, [e] and it agreeth 
43- All. 12. 17. All. 3. with our es. 


21. Aff. 13. 21, H. 24 Alſo here is another diverſity betweene a right, whereof Littleton putteth his caſe, which 


is favoured in law, and a condition created by the party which is odious in law, for that 
it defeateth eſtates, And therefore if a condition be releaſed upon condition, the releaſe is 
good, and the condition void, 5 3 
(6. Rep. 62. 3. Poſt. 295. 8. What things may be done upon condition, is too large a matter to handle in this place, 
yoo. b.) our author having treated of Conditions before: only to give a touch of ſome things omitted 
there, ſhall ſuffice, An expreſſe manumiſſion of a villeine cannot be upon condition, for 
once free in that caſe, Pr ever free ; alſo an attornment to a grantee upon condition, the 
condition is void becauſe the grant is once ſettled. But this is to be be. of u condi- 
tion ſubſequent, and not of a condition precedent ; for in both thoſe cafes, the condition 
precedent is good. But letters patents of denization made to an alien, may be either upon 
condition ſubſequent or precedent ; and fo may the king make a charter of pardon to a man 


of his life upon condition, as is aboveſaid. 


Sect. 468. 


S lou * home ad un reverſion PUT where a man hath a rever- 


Rot. Parliament 18. H. 6, 
num. 29. Ap. Gwilliam's caſe. 
20. E. 3. cap. 2. 3. H. . f. 6. 


en fee ſimple, au un re- ion in fee ſimple, or a remain- 
(x. Roll. Abr. 400.) mainder en fee jimple, al temps der in fee ſimple, at the time of the 


de relens fait, la gil voyle releaſer releaſe made, there if he will re- 
al tenant pur terme d'ans, ou pur leaſe to the tenant for yeares, or for 
terme de vie, ou al tenant en le life, or to the tenant in taile, hee 
taile, il covient a determiner le- ought to determine the eſtate 
flate que celuy à que le releas eff which he to whom the releale is 
fait avera per force de meſme le made ſhal have by force of the ſame 
releas, pur ceo que tel releas en- releaſe, for that ſuch releaſe ſhall 
urera pur enlarger eſtate de ce- enure to enlarge the eſtate of him 
luy à que le releas eft fait. F to whom the releaſe is made. (1) 


Of this ſuſſicient hath becne ſaid before. 


2 | Sect. 469. 
ES auterment eft lou home PUT otherwiſe it is where a man 
ad forſque droit a la hath but a right to the land, 
terre, et nad riens en le re- and hath nothing in the reverſion 
verſion ne en le remainder en nor in the remainder in deed. For 
fait. Car i tiel home reliſſa tout if ſuch a man releaſe all his right 
ſon droit a un que eft tenant de to one which is tenant in the free- 
le franktenement, tout fon droit hold, all his right is gone, albeit 
et ale, coment que nul mention no mention be made of the heires 
foit fait de les heires celuy a of him to whom the releaſe is 

ue le releas eft fait. Car ſi jeo made. For if I let lands to one for 

a terres }, a un home pur terme terme of his life, if I after releaſe 


a de 


* home=1ur, L. and MI. and Roh. + &c. added L. and M. and Roh. 1 ou tenements added L. and M. and Roh. 


F 


(1) All relcaſes per mitter le droit alſo agree in this, that words of inheritance are not neceſſary in releaſes which operate by mitter 
le droit; as the diſleiſor, to whom, or to whoſe feoffee, or heir, that releaſe is made, acquires the fec by the diſleifin, and therefore 
cannot take it under the releaſe, In this reſpect they differ from relcaſes by enlargement. 


rms 


de limited by way of remainder, fo as to poſtpone a complete bar of the entail, by fine or recovery, for a larger ſpace. The ſame 
analogy has been obſerved with reſpect to theſe ſecondary fees, when limited upon an eſtate in fee ſimple. But the reaſon which in- 
duced the courts to adopt this analogy, with reſpe&t to theſe eſtates when limited upon an cate in fee fimple, does not hold 
when they are limited upon or after an eftatc in tail; becauſe, when they are limited upon or after an eftate in tail, the tenant in 
tail, by ſuffering a common recovery before the event takes place, bars or defcats the ſecondary eſtate, and acquires the fee ſimple 
abſolutely diſcharged from it. See Page v. Haywood, 2. Salk. 370. And fee 1. Lev. 3s. Goodman v. Cook, 2. Sid. 102. Hence 
if the ſecondary eſtates we are ſpeaking of, are limited upon or after an eſtate in tail, they may be limited generally, without reſtrain- 
ing or confining the event or contingency upon which they are to take place, to any period. Thus, if an cftate be lunited to 4. and his 
heirs; and if B. (a perſon in fe) dies, without leaving any iſſue of his body living at the time of his deecaſe; or having ſuch iſſue, if all 
of them die before any of them attain the age of 21 years, then to C. and his lcirs ; here the limitation to C, is limited after a previous li- 
mitation in fee ſimple ; and it is a good limitation, becauſe the event upon which it is to take place, muſt, if it does take place, neceſſarily 
take place within the period of a life in being, and 21 years and a few months, But if the eſtate were limited to 4. and his heirs ; and 
after the deceaſe of g. and a total failure of heirs or heirs male of the body of B. to C. and his heirs ; here, us the ſecondary uſe is limited 
after a previous limitation in fee ſimple, and the event on which the fee lied to C. is to take place is not ſuch as muſt neceffarily hap- 
pen within the period we are ſpeaking of (for B. may have iſfue, and that iſlue not fail till many years after the expiration of 21 years 
after B. 's deceaſe), the limitation to C. and his heirs is void. But ſuppoſe the eſtates were limited to A. for life, then to truſtees and 
their heirs during his life, for preſerving contingent remainders; then to A.'s firſt and other ſons ſucceſliv ely in tail male; with ſeveral 
remainders over; with a proviſo, that if B. dies, and there ſhould bea total failure of heirs or heirs male of his body, the uſes limited 
to A. and his ſons, and the remainders over, ſhall determine, and the lands remain and go over to C. and his heirs ; here the limitation to C. 
and his heirs is limited upon or after previous limitations for life, or in tail; and the event upon which it is ſo to take effect, may poſſibly 


not happen till after a period of one or more life or lives in being, and 21 years. Bur fo far as it is limited on an event which may happen 


during the continuancecither of one or more life or lives in being, it is within the bounds we have mentioned; and fo far as it is limited upon 
an event which may happen during the continuance of the eſtate of the tenants in tail, or after them, the tirft tenant in tail in poſſeſſion by 
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Lib. 3. 


de fa vie, fi jeo puis releaſe a luy 
pur enlarger ſon eſtate, 11 covient 
que jeo releſſa a luy et a ſes heires 
de jen corps engender, ® ou a luy et 
a ſes heires, ouper tiels parols, Aaver 
et tener a lu et a ſes heires + de 


ſon corps engendres, | ou a les 


heires males de fon corps engendres, 
ou tiels ſemblables eſtates, ou au- 
trement il nad pluis greinde eftate 
que il avoit adevant. 


Of Releaſes. 


to him to enlarge his eſtate, it be- 
hoveth that J releaſe to him and 
to his heires of his body engen- 
dred, or to him and his 1 or 
by theſe words, To have and to 
hold to him and to his heires of 
his bodie engendred, or to the 
heires males of his bodie engen- 
dred, or ſuch like eſtates, or 
otherwiſe hee hath no greater 
eſtate than hee had before. 


Sect. 470. 


Un que eft tenant de franktenement. Here it appeareth, that to a releaſe of (Ant. 268 

a right, made to any that hath an eſtate of frechold in deed or in law, no privitie at 
all is requiſite. As if a diſſciſor make a leaſe for lite, if the diſſeiſee releaſe to the leſſee, 
this is good, and directly within the rule of Lirtleton, becauſe the lefſee hath an eſtate of 
freehold, albeit there be no privitie. And fo it is if a diſſeiſor make a leaſe to A. and his 
heires during the life of B. and A. dicth, a releaſe by the diſſeiſee to his heire, before hee 


doth actually enter, is good, 


Sect. 


ES fi mon tenant a terme de 

vie liſſa meſme la terre ouſter 
a un auter fur terme de vie de ſon 
leſſee, le remainder a un auter en 
fee, ore ſi jeo releſſa a celuy a que 
mon tenant leſſaſt pur terme de vie, 
& ceo ſerra barre a touts jours, co- 
ment que nul mention foit fait de 
ſes heires, pur ceo que al temps de 
releaſe fait eo avoy nul reverſion, 
mes tantſolement un droit d'aver 
la reverſion. Car per tiel leas, et 
le remainder oufter, que mon te- 
nant fiſt en ceo cas, mon reverſion 
Juit diſcontinue, || Sc. et tiel re- 
leaſe urera a celuy en le remainder, 
d'aver advantage de ceo, auxibien 
come al tenant a terme de vie. 


470. 


BUT if my tenant for life let- 

teth the ſame land over to 
another for terme of the life of 
his leſſee, the remainder to ano- 
ther in fee, now if I releaſe to him 
to whom my tenant made a leaſe 
for terme of life, I ſhall bee barred 
for ever, albeit that no mention 
be made of his heires, for that at 
the time of the releaſe made I had 
no reverſion, but only a right to 
have the reverſion. For by ſuch a 
releaſe, and the remainder over, 


which my tenant made in this caſe, 


my reverſion was diſcontinued, 
&c. and this releaſe ſhall enure to 
him in the remainder, to have 
advantage of it, aſwell as to the 
tenant for terme of life (1). 


ITTL ETON having before ſpoken of releaſes which enure by way of enlargement, by 


way of mitter Peftate, and by way of mitter le droit, here ſpeaketh of a releaſe of a right which 


(Poſt. 319.) 


(Poſt. 279.) ! 


275 


in ſome reſpects enureth by way of extinguiſhment; as in this calc which Lizeleron here putteth, 
the releaſe to the leflee of the leſſee doth not enure by way of mitter le droit, for then ſhould 
he have the whole right, but as it were by way of extinguiſhment, in reſpect of him that made 
the releaſc, and that it ſhall enure to him in the remainder, which is a qualitic of an inheritande 


extinguiſhed. 


* oz not in L. and M. nor Roh. 


+ malis added L. and M. and Roh. t ou a les heires males de ſon corps engendres 
not in L. and M. nor Roh. 


$ ceo—jeo, L. and M. and Roh. $ Sc. not in L. and M. and Roh. 


0) Here Littleton ſhews the operation of a releaſe per mitter le droit, when made to the feoffee of the diſſciſor. The feoffee is 
in by title; his eftate cannot be diveſted, or difafirmed, but by an act equal to that which created it. A releaſe does not affect his 
poſſeſſion or title, but diſcharges it from the right of the relcaſor; fo that whether the whole tee is in the feoffee, or carved out into 
particular eſtates, it remains unaltered by the relcaſe, except as it is diſcharged by it from the right of the relcaſor. 


ſuffering a recovery, before the event happens, may bar the limitations over, and thereby acquire an eſtate in fee ſumple; and therefore the 
limitation over to C. and his heirs, is good. —LI1I. With reſpect to the mode by which conveyances ta uſes operate. It is to be obſerved, 
that to raiſe an uſe under the ſtature, the poſſeſſion or ſeiſin to ſerve the uſe muſt be in ſome perſon diſtinct from the ceſtuy que uſe ; 
the ſtatute requiring that the perſon ſeiſed to the uſe, and the perſon to whom the uſe is limited, ſhould be different per ſons ; ſo that if the 
N is conveyed, and the uſe limited to the ſame perſon, atleaſt if the uſe is limited in fee ſimple, that is not an uſe executed 
y the ſtatute, but the party is in by the common law. For the ſtatute of uſes mentions thoſe caſes only, where any perſon 
or perſons ſtand ſeiſed to the uſe of any other perſon or perſons.” Thus, in the cafe of Jenkins v. Young, Cro. Car. 234. 245. 
lands were given to two, haberdum to the ule of them and the heirs of their two bodies, It was argued, that the eſtate out of 
which the uſe ſhould riſe, was but for their lives, and that therefore, on the death of the cefftuys que wit, the uſe limited upon 
their eſtate was determined: but the court held, that where an eſtate is limited to one, and the uſe to a ſtranger, the uſe ſhould not 
be more than the eftate out of which it was derived; but that when the limitation is to two, habendum to the uſe of them and 
the heirs of their bodies, it was no limitation of the uſe, nor was the uſe to be executed by the ſtatute. So in Gilb. Rep. p. 17. 
it is expreſely ſaid, that if a fine be levied to a man and his heirs, to the uſe of him and his heirs, he ſhall take by the common 
law, and not by way of uſe. And ſee Dyer 156. and ant. 22. b. and Bic. uſes, ed. 1785. p. 63. Com. 313. Skin. 209. Now 
the poſſeſſion or ſeiſin on which the uſe is declared, mutt either remain in the party, or be transferred to ſome third perſon, This 
io the meaning of thoſe paſſages in the books, where it is ſaid that uſes are either raiſed by tranſmutation of the poſſeſſion, or without 
ſuch tranſmutation. A bargain and ſale, and a covenant to ſtand ſeiſed, operate on the poſlefſion of the bargainor or covenantor, A 
feoflment, tine, and common recovery, operate on the poſſeſſion of the office, conuſce, or recoveror. A leaſe and releate has a mixt 
operation; the leaſe having the operation of, and being in fact, a bargain and ſale under the ftatute, and the eſtate of the releaſce 
being extended or enlarged to an eſtate of inheritance by the operation of the releaſe at the common law. For with reſpect, firſt, to a 
bargain and ſale, aud a covenant to ſtand ſcifed ; a bargain and fale is conſidered as a real contract, whereby the bargainor for ſome 
pecuniary conſideration bargains and ſells, that is, contracts to convey the lands to the bargaince. A covenant to {tand ſeiſed to uſes, 
is where a man covenants to ſtaud ſeiſed of them to the uſe of his wife, his child, or kinſman. Here, in the firſt inſtance, the bar- 
gainor ſtands ſeiſed to the uſe of the bargainee; in the ſecond, the covenantor ſtands ſeiſed to the uſe of the partics prion ob 
7 B | . 
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Cap. 8. 


"$1 15. Z. 4. tit. Diſcent. F. 29. 


„referred to him who has gone: 


Of 


* ting uiſhe⸗ d. 
chapter. 


Releaſes. 


Seck. 471, 472. 


But yet the right is not extinct in dced, as ſhall be ſaid hereafter in tl. 


Mon reverſien fuil diſcontinue, Sc. Here diſcontinue is in a large ſenſe taken 
for deveſted, though the entrie of the leſſor be not taken away, which is implycd in this 


(Se.) 


SONT come un tenant + 


C12 ley. Which is cer- 
tuinly true in this cate of re- 
nainder, and fo it is allo in 
calc of a reveron; as if a 
diſieiſor make a lenie for life, 
and the difſeiſo doth releaſe 
all his right to the letlec, this 
releate ſhall enure to him in 
the reverſion, albeit they have 
{cvcrall eſtates, as hath beenc 
ſaid, which is implycd in this 
(Se.) 

But if a difſciſor make a 
lenſe for lie, the remainder 
in fee, aibcit they to ſome pur- 
poſes (as here is {:1d) are as 


Sect. 471. 


CAR a cel intent 

le tenant à terme 
de vie et celuy en 
le remainder font fi 
come un tenant en 
ley, et font ſicome 
un tenant fuit ſele 
ſeiſie en fon demeſne 
come de fee ol temps 
de tiel releaſe fait a 
luy, &c. 


FOR to this intent 

the tenant for 
terme of life and he 
in the remainder are 
as one tenant in law, 
and are as if one te- 
nant were ſole ſeiſed 
in his demeine as of 
fee at the time of ſuch 


releaſe made unto 
him, &c. | 


one tenant in law, yet if the cifivifce releaſe all actions to the 


tenant for lite „ after the deuth of the tenant for lite, he in the remainder thail not take be- 
nehit of this relcaſe, fo it extended only to the tenant lor wits as It is hoden * Jin auard 


Althan:*s cules 
leaſe all: 


And in like m- 
actto; is to the let: ce, 


inner, it the dit. eiſor In akc » 6 


{ate for life, and the difieiſee re- 
this inureth not to him in the reve rhñon; and ſo our author is 


to be underitood of a rect of rights, and not of a relcale of aCtions, to the tenant ior life, 
az to or for the bencfitof him in the remainder or reverlion. 


OT home foit diſſeg 
Se This is to bee 
. PETS 4 b % 
underſtood where tenant in 
iee imple Is dilieiſed and 
rcicaſc 5 for if tenant 1 F life 
be diſſeiſed by tuo, and he 
„le cn to ons of t! hems this 
inall inure toth. en both; tor he 
to whom the reicuſe 15 made, 
hath a longer eſtate than hee 
that releaſcth, and therciore 
cannot INure to him alone, to 
hold out his companion, for 
then ſho ld the relenſe inure 
by way of entrie and grant or 
bis eſtate; and conſeq; nentliy 
the din hor, to whom the re- 
leaſe is made, ſheuld become 
tenant for life, and the re- 
verſion reveſted in the leſſor, 
[5] which range tranimu- 
tation and change of eſtates 
in this caſe the law will not 
ſuffer. But it ieftee for yearcs 
be ouſtee,, and he in the rever- 


* 


(1) Herethe releaſe is to the Ciſſeifors th mere: S. Ter ka 
founded en no right or title, and the reforg tliewwicalc of thie diflei 


0. of N 


The remainder cf thi: 


Sect. 47H 


„ 77 TEM, fe home fe fe: 
d. ſciſie per * 
S'il rela a un d tix, 
it tiendra fon com- 
faignion bons de 
terre, et per til re- 
leafe il avera le ju! 
Foffefſron et eftate en 
la terre. Mes ft un 
aiflerfer enſeajſa dun- 
en fee, et te dijſerſee 
releſa a un des 
Jenffee 4, C00 wuUrerd 
a ambideux de tes 
Jeaffzes, et la cauſe 
de drverſity entre ceux 
deux caſes eft aljcts 
preignant. * Pur 


* 


Section not in L. 


nd M. nor 


LSO, if a man be 

difleiſed by two, 
if he relcaſe to one of 
them(1}),hee ſhall hold 
his companion out 
of the land, and by 
ſuch releaſe hee thall 
have the ſole poſſeſ- 
ſion and eſtate in the 
land. But if a diſſei- 
for infeoffe two in fee, 


and the diſteiſce re- 


leaſe to one of the 
feolfees, this (hal inure 
to both the ſcofices, and 
the cauſe of the diver- 
ſity between theſe ty, 
caſes is pregnant e- 
C0 


Roh 
CRETE. 


only a bare poſſeſſion, preceded by no previous conveyance, an 
iſe wie has the right, paſſes the right to the diſſeiſor to whom it 18 


ororiety evueÞ to that by which the joint eſtate by dilleifin was origmally ac- 


cach of the 155 nes being founded on vn ecual decree of title, the diſleiſor to whom the relcaſe 1s m: de, 


— 


fo that, in (nis caſe, the releaſe is tantamount to an actual entry and feof 


f 
1. a 
:*Þ 
i wade, and his holding out his companion is 
1 quired. Thus the potſe! Non of 
. laving the right, muſt be 
15 ment. 
1 J 
11 brnefited. 


ls 
* 


common law, in the ſ. 


232 ——— ww, 


— . -- — -- 
— — 
7 


tec oftee, 


x, — 
- — a, 
ö 


law, the ceremony 
tance. 


e. Secondly, with reſpect to a feullment, fi: 
a* the common law; and if the ute is (| 


the ſtature his any operation; 


ſion Was granted ; i and hs —— gue attc Wed to the revertioner. 


eniar gement, wou vid give the releaſce the free. 


not capable of a releaſe, operating by ' Way of enlargement. 
ton, was ſuperſeded, or made unncece!! 


a4 rcd ro the © 


ame manner as if the ſtatute of uſes had never paſted. 
by the operation of the 


and then, 


ad in v h-t it OPCrates un 


4% 334 


˖ 


10 le ur fc of Conve“ in YL the 


n necetÞry ta gr: 


mt the revert; 


je, and commod recovery 5 


dcrieed tous from: the commion law, 


4 hirdiv, " 


der the Gatute of uſe, 


In both, the poſſoſſion or ſeiſin remains in the party ; and the ſtatute draws it from them, and executes it in the ccfurs owe 
the transfer or tranſmutation of the poſſeſlion freun the 
te offor, conuſe r, and recov cree to me ge. ecoauſce, or recoveror, is effe Ad ſolely by the op cration of theſe convevances or 11 vr .nces 
coffee „ CO nut; ce, or recoveror, in tee n \ le, the cot nvey ance is com. pleted at the 
Ir is only when the uſe is declared to a third perſoa, that 
atute, the poflemon previouſly transferred or tranſmuted to the 
conuſce, vor recoveror, by the operation © frlic feoffment, fine, and common recovery, at the common !. w, is dcfcd 1 * 
the feofee, as nuſee, or recoveror, and veſted in the cæfurs gue fe by the ſtatute. 
The form of that converance is orivinally 
operates as 2 Commonieth vv 7 CONVEFRR gez 


to the convevance by leafe and rc de. 
and it is nccella iry to diſtinguiſli in what rely ct it 
Ar the common law, 
a tenant in poſſe mon, fo that livery could not de 
" A 5 this mode the reverſion or remainder of an cſtue might be con- 


veycd without very, when it de epe nded on an eſta te pre\ toufly exiſting, it was natural to proceed one ſtep furrher, and to cicate a 
partieuler eftate for the expreſs an! 


vo hou the uſual mode 
> made, the rever- 


reverſion ; and then, by a furrender or releaſe, cither of the piurti- 


cular eſtate to the rev er oper, Or < of tles off vn to the particular tenant, the v he le fee veſied in the ſurrenderer or releaſce. 
afterwards obterved, that there wi 
to whom it was propoſed to convey the fee, aus reverſion 1 night! be immedi. nel! teaſed to 5 ; which releaſc, operating by way of 
13 all theſe cates, the particular eftute was ouly an eſtute for years; for 
of livery of teifin is as nccetfary to cicate even an eſtate of frecheld, as it is to create an cflate of inhieri- 
Still an actual entry would be necellary on the part of the particular tenant ; for, without actual poſicfiion, the luticec is 
But this neceſſity of entry for the purpoſe of obtaining the poffeſ- 
„by the ſtatute of utes : for by that latüte, the Tolleſlion was immediately transferred to the 
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Lib. 3. Of Releaſes. Sect. 472. 276 


" gh PMA * 1 ay 
16 81101 YT a? id the leſſee e — 


ceo que i veignont nough. For that they sent 

eins per fraſtiuent, et come in by ſeoffment, ig 2 e l 3 

I 'auters per tort, c. and the others by fr yeares is extinct and decor- 
wrong, &cc. mined. But other iſe it 13 in 


cate of a leſice for li. „tor the (Ant. 265. v. Ant. 2.39. 8.) 
CE Mifer hath a freehold, whereupon the releaſe of t nant for! 1 mir cnurg; bur thy. Git 
ſcifor bath no terme for yeares, vi derrupon the releaſe of the leflee tor yeares may enure. 
And fo it is it donee in taile b e diſleiſed by two, and releateth to one of them, it Null envre 
to them both, But if the king's tenant for life be vGitieticd by tw G1 and he rcicaſeth to one of 
the!n, he fill hold out his companion, for the difleifor gained bat the eſtate for life. So if two 
jy mT ints make a leaſe for lite, and after dee diſſeiſe the tenant for lite, and he releaſe to 
one of than, he ſhall hold out his companion, tor the difleilin was but of an cit: ate tor lite. 

It tenant ror life be diſſeiſed by two, and! he in the FeVESi On an d tenant for tile joyne in: 

releaſe to one of the diſſciſors, he ſhall bold bis coo mpanim out, and yet It enanot en | 
way of eatrie and feoffment. But if t! ey leveraily re e. iſe their feverall rights, thei Ar ſere⸗ 
call releaſes ſhall enure to both the diſſ: dots. 

Rv t here in Liteletor's caſe, where tenant in fee fimnyle is diſſviſed by two, and roleafs; 
one of them, this for many purpoſes bat by Wil of entrie une 4 teſtment, a1d.theretore 
he to whom the re lcafc is made all on | out his con 72 nion, and be made lole tenant ot the 
fee imple. And this holdeth not only in cnſe of +4 de! fin, but: 7 in cafe ot iatru fon wad 
Abatentent: but neceflarily he to whom the releaſe is made mult bee in by wrong, and not 
by title. 

two men doe gaine an adrowſon by uſurpation, : and the rixhe patron re ical, u to gue 
of them, he {hall not hold out his companion, but 1 hall enure to thei both ; for being their 
clexke came in by admiſſion and inſtitution, w hich are zudiciall acts, they are not merely in by 
wrong: for an ufurpation ſhall cauſe a remitter, as it appeareth in 7, V. . 's 

But if a leuſt for life be made, the remainder for lite, the remainder in bei e, an. id tein re- 19. U. 6. . 58. 1.6, 2 
mainder for lie diſſeiſeth the te nant for life, and then tenant tor life dieth, the duft nun is Cee de vecupeut, 
purged, and he in the remainder tor life hath but an eſtate for life. And fo note a vivertitie ( 44, b. 
wher- the particular eftate for life is pre cedent, und when ſul bie que (it, 

Where our author putteth his caſe of ene ditliife d, put the cuſe chat Wo joy aten nts in fee 
be «ilerſed by two, and one of the dificitres releate to ohe of the diheiſors all his right, he 
halt not hold out bis companion, ** ule the relcaſe is but of the moytic, without any cer- 
taintie. fa min be diflcied by two women, and one of them take hutb: aud, and the d. ciſee 
releaſe to the huſband, this Hal enure to the advantage of buth the dtiterfors, becauſe the 
huſband was no wrong deer, but in a manner in by title. 


1 avera le 2 Pall ion ot eſt: te. Tf two dilleifors be, and they make a leaſe 
for life, and the dititifee releaſt to one of them, this mall cnure to them both, and to the 
be nefit of the leſſee for life 5. : for he cannot by the releaſe have the ſole poſſeſſion and 
ettate, for part of the eſtate is in another, 

Ana ſo it is (as it ſeemeth) ii the diſſe iſors mal a leaſe for yearer, and the diſſeiſee releaſe to 
one of them, this ſhall enure to them both, tor by the releaſe he cannot have the fole poſſoBion x 
and it appeareth by Lirtetor, that he muſt have the ſole oll Mon, and hold his companien 
out, Bur the morgagee upon condition, having broken the condition, is difeiſed by two, the 
morgagor having title of entrie for the condition broken, rel-aſ2 to the one ditl. lei: or, all eit 
they be in by wrong, yet the releaſe ſhail enure to them both for two cauſes: fire, tor that 
they are not wrong doers to the morgagor, but to the moryagce ; nd by IL. u teu's cafe it 
appearcth, that wrong is done to him that made the releafe : f. condly, that hee that makes 
the reivaſe hath but a ritle by force of a condition, und Lizeloron's cafe is of a right. Like 
law of an cntrie for mortmaine, or u confent to raviflument, &c, 

les 2 UN diffeijor mfeoa deux, Ec. And the ren ſon of this diveriitie is, for 21. II. 6. 41, 
that the feofices are in by title, and are preſume d to have a warraatic, which is much favoue- (Ant. 194. b. 3. Rep. 70) 
ed in law, and the dülciſors are mecrely in by wrong. And the equitic of the lau doth 
preferve in this caſe the benefit of the eſtranger to the releale comming in by one joy at 
title, 

Pur ceo que ils veignont eins per . feoffment, ot PFanters per tort. 

This is of a new addition, and not in the originail, and theretore 1 pafle it over, 


(Poll. 278. a.) 


Q 2, 
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„.: r ee er ente e as moch in een znd os cane 6 !: ati nos: 4 
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a leflec is at the com non law after entry. All, therefore, that remained to be . to avoid, ou the © be the neceflity of livery 


— 


of in from the grantor; aud to ave id, on the ot her, the neceflity of an actual entry ca the part oi the grantee; V „that the par- 
ticular cſtate (which, for the reaſons abovementioned, ſhould be au citite lor years) ſhould be {+ fraue „ as to be a . "7 an and ſale 
within the ſtatute, Originally it was made in fuch a manner as to be both a leat eat the comm: a lav, and a bal * and de under oo: 
ftature. Bur as it is held, that where conv eyances nay operate both by the common law, and ſt-tute, they fhal! be cont:dercd to ope 

Tate by the common law, unleſs the intention of the WINGS appears to el: e contrary; it becamnc * e Þr: actice * inſort, amo ag the obe 7 
rative words, the words bar PAIN and ſale ( in fact, it is more accurate to inſert no other Gh tive words), and to expe 's th: t tlie 
bargain and ſale or Icate is made to the intent and purpote, that theichv, and by the Fatute of wes, ! he leſſee ww 4 be c pale of a 
releaſe. The bargain and ſale, therefore, or the leate for a year, as it is generally called, opcrates, and the bargaince is in the: 
poſſeſſion, by the ſiatute. The releaſe operates by enlarging the eſtate or pollefiion of the Virogaineo 10 2 Tee : this is at the CORLMON 
law, and if the uſe be declared to the icleaſce in fer imple, | it continues an ente at the Common thaw z but if the ule 15 we en: wy a thirch 
pero: 2, the flarute again iatervencs, and annexes or transfers the po! 10 tion of the r. leaſce ti the uf of the perſon to FG HY 3 
declared. It has been jad, that the pollcilion of the barg ain e, UN ter the le: ile, is not 0 50 perly merged in, 25 enlurgod by the 
releuſe : but, at all ev FIGS. it dogs not, Atter the rele aſe, exiit dit inct trom the cttare affe 9 Dy t the rages As the operation wy 10 
lea? CT and relcaſfc deper. ds upon the leaſe, Or DUryain and tale, it t tC Cantor i; (4 Of 43 rb len fe Y 11 nor Operate binder * 
ſtatute of uſes; for a body co: porate cannot be ſeiſed to an uſe, a and tt! erefthe the leaſe of Ot 


1 Fry conſidered as a barghin and face 
FR 3 rt 15 }, ESI. ' s of 
under the ſtatute, is void 3 and the rele; e, then, muſt be of vo et det, tor want ofen pre. 10. Fenton in The, felealer. In cafe: 
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| A leafs und realen, Witt it entry by the leſſee 
IE nature, therefo: e, it 15 Proper to maike the convevancey by tecuiny nt, or by a lcale und! leafe, wenn an actual ent i a ct * 
, 1 : a *S,4y7 Ll 45 } * * vv ' | 1 11 7 4 4 (#34 l 11 
previgus te dhe 1 ; alter which the releaſe will pat; the reverſion. It may ally be obierved, that 1? 4 . | 
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artis die before the exchange is CxECuted | on entr\, me Exchange 1s YOU. .. . Nt. 80 E CACNANTE ' 


Icica! C, this in cemvenie: nce 15 prevented, as t! Ie ſtatut g - CXECUUTES the * Oe tli⸗ 0 Out ent: f 
. . 1 1 1 * 
change, ut. common law, will be Preſetved. IV. The next confiee: ation 1s, upon the dot ine or #4 


. f a 8 * 4 "4s L419 3 THe , „ i © 4 8 9 ' F NT) . gem Ci 
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(Poſt. 277. b. 278. a.) 

21. H. 6. 41. 11. II. 4. 32. 
9. H. 7.25. 2. E. 4. 16. 21. E. 4. 
78. 12. All. 22, Vide 3. H. 6. 
38. 


* le—for, L. and M. and Roh. 


$ come il ſemble not in L. and M. nor Roh. 
L. and M. and Roh. 


Cap. 8. 


Sect. 


ITEM. ſ% jeo fue diſſeifie, et 

mon diſſeiſor eſt diſſeiſie, fi jeo 
releaſe a le difſeiſor de mon dj- 
ſeiſor, jeo n'avera a unque afſiſe 
ne entra fur * le diſſeiſor, pur ceo 
gue ſon diſſeiſor ad mon droit per 
mon releaſe, Sc. + Et iſfint il ſem- 
ble en tiel cas, fi foyent xx. diſ- 
ſeiſors, cheſcun apres auter, et jeo 
releſſa a le darreine diſſeiſor, I ce- 


luy diſſeiſor barrera touts les au- 


ters de lour actions et lour titles. 
Et la cauſe eft, & come il ſemble, 
pur ceo que en mults caſes, quant 
un home ad loyal title dentre, 
| coment que il entra pas, il 
defeatera touts meane titles per 
fon releaſe, &c. Mes ceo neſt 


q my en cheſcun caſe, come ſerra 
dit apres. 


Of Releaſes. 


Sect. 473. 474. 


473. 


ALSO, if I bee diſſeiſed, and my 

diſſeiſor is diſſeiſed, if I re- 
leaſe to the diſſeiſor of my diſſei- 
ſor, I ſhall not have an aſſiſe nor 
enter upon the diſſeiſor, becauſe 
his difleiſor hath my right by my 
releaſe, &c, And ſoit ſeemeth in 
this caſe, if there be xx. diſſeiſed 
one after another, and I releaſe to 
the laſt diſſeiſor, this diſſeiſor 
ſhall barre all the others of their 
actions and their titles. And the 
cauſe is, as it ſeemeth, for that 
in many caſes, when a man hath 
lawfull title of entrie, although 
he doth not enter, hee ſhall de- 
feat all meane titles by his releaſe, 
&c. But this holds not in everie 


caſe, as ſhall be ſaid hereafter-(1). 


ERE it is to be obſerved, that a releaſe by one whoſe entry is lawfull to him that is 
in by wrong, ſhall purge and take away all meane eſtates and titles. And where our 
author firſt putteth his caſe of two eſtates by wrong, and after of twentie diſſeiſins, all eſtates 


be wrong. 


If A. difſeiſe B. who enfcoffeth C. with warrantie, who enfeoffeth D. with warrantie, and 
E. diſſeiſeth D. to whom F. the firſt diſſeiſee releaſeth, this doth defeat all the meane eſtates 
and warranties, becauſe the relcafe of B. is made to a diſſeiſor, and his entrie is lawfull. 


Sect. 474. 


TEM, fi mon diſſeiſor TE M. ji mon diſ- 
7 leſſa, Sc. it the diſſei. 1406 leſſa ler te- 


ſor make a leaſe for life, and 


nements 
the leſſee maketh a feoffment * 


LSO, if my diſſei- 
A ſor letteth the 
nt il moy tenements wherof he 


in fee, and the diffeiſee releaſ. Aiſeiſiſt a un ®* auter diſſeiſed mee to ano- 


erh to the feoffee, the diſſeiſor home pur terme de ther for terme of life, 
. ſhall not enter upon the feoffee; 


for albeit the releaſe to one vie, et puis le tenant and after the tenant 
joynt feoffee of a diſſeiſor, as & ferme de vie aliena for terme of life alie- 


hath beene ſaid, ſhall not ex- 


en fee, et jeo releſſa al neth in fee, and I re- 
clude the other, yet a releaſe : - n 
to the feoffee of a tenant alzenee, Sc. dongue leaſe to the alienee, 


for life in this caſe ſhall 
take away the entrie of the 


mon difſeiſor ne poit &c. then my diſſeiſor 


dileiſor for the aliena. enter, Caula qui ſu- cannot enter, cauſa gud 
tion which was made to his pra, coment gue a un ſupra,albeitthatatone 


+ et not in L. and M. nor Roh. 


|| coment que il n'entra pas==et entre, L. and M. and Roh. 
** anter not in L. and M. nor Roh. 


foit's 


t celuy difſriſor=il, L. and M. and Roh. 
U my—pas, 


(1) This is upon the ſame principle, that where the title to the poſſeſſion is equal, the party who obtains the ri 
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] ght ſhall be pre- 
ferred. —So, by the modern law, where the equity of the parties is equal, he who has the law, is to be preferred. X 


vious uſes and eſtates, and appoint new uſes in their ſtead. As ſoon as the uſes created by them ſpring up, they draw to them the 
eſtate of the feoffee ; and the ſtatute executes the poſſeſſion. But it muſt be obſerved, that theſe powers do not operate as a convey- 
ance of the poſſeſſion or eſtate, but as a limitation of the uſe. Hence, if a perſon, having a power of appointment, appoints the eſtate 
to A. and his heirs, to the ule of B. and his heirs, the uſe is executed in A. and his heirs, and B. takes only an equitable fee, Thus, 
ſuppoſe a marriage ſettlement framed in the uſual manner, and with the uſual power of ſelling and exchenging reſerved to the feoffees ; 
in thele caſes, it is ſometimes expreſſed, that it ſhall be lawful for the feoffees to grant, bargain, ſell, and convey. But whatever are 
the words made uſe of, they can only operate as a limitation of the uſe ; and the vendee will take the legal eſtate. If the feoffees make 
a conveyance by leaſe and releaſe, there is no doubt but it will be effectual; it will operate, however, as an appointment; the re- 
leaſee will take the — eſtate, and if the releaſe is made to uſes, the intended ce/tuys que uſe will have oniy equitable eſtates.— 
Secondly, as to the relation which the deed by which the power of appointment is executed, has to the deed by which the power is 
created. It is frequently ſaid in the books, that when a power is executed, from that time the feoſſee, conuſee, recoveror, or releaſce, 
is ſeited to the ule created by the power, in the ſame manner as if in the original deed in which the power is contained, not the power, 
but the uſe raiſed under the power had been inſerted, And this is true, ſo far as the uſe thus appointed derives its effect from, and 
is ſerved by or out of the original ſeiſin of the conuſee, recoveror, feoffee, or releaſee; and as it precedes and takes place of all the uſes 
limited ſubſequent or ſubject to the power. In this ſenſe, it clearly has a relation to the decd by which it is raiſed, But it has 
no other relation in point of time. In the caſe of the duke of Marlborough v. lord Godolphin, 2. Vez. 61. lord Sunderland 
left the intereſt of zo, oool. to his wife for her life, and the principal, after her deceaſe, to ſuch of her children as ſhe ſhould 
by deed or will appoint. By her will ſhe appointed zoool. to Mr. Spencer and 10h. to lady Morpeth, who both died in her 
life-tume. It was contended, that the appointment related back to the time of lord Sunderland's will, which relation would ove: - 
reach the death of the to parties, who were alive at the time of the death of the teſtator, lord Sunderland; and then it would be 
conhdered as veſting in them in their lives. But lord Hardwicke denied this. He admitted that an uſe taking effect by virtue 
of an execution of a power, was taken under the authority of that power, but not from the time of its creation; and he exemp!!- 
fies this diſtinction by appointments of uſes 3 in which caſe, fays his lordſhip, if a feoffment is executed to ſuch uſes as the feoftur 


all 
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e 


Lib. 3. Of Releaſcs. 


foits Palienation fuit time the alienation 
a ſon diſenheritance, was to his diſinheri- 
Ge. tance, &c. 


Seck. 47 5. 


diſinheritance, hee having 
the inheritance by diilcifin, 
ſo as hee could have no War- 
ranty annexed to it, and te- 
nant for life hath forfeited his 
eſtate. But if the entry of the diſſeiſee were not lawfull, it is otherwiſe. As if a man make 
a leaſe for life, and the leſſee for life is diſleiſed, and that diſſeiſor is diſſeiſed, and he in the 
reverſion releaſeth to the ſecond diterſor, the firſt difleifor ſhall enter upon the ſecond dif- 
ſeiſor, and his entry is lawfull ; and if the leflee for life re-enter, he ſhall leave the reverſion 
in the firſt diſſeiſor; and the cauſe is, for that the entry of the diſſeiſor at the time of the re- 
leaſe made was not lawfull. And the booke of [m] g. IJ. 7. 25. is to be intended of an eſtate 


277 


(8. Rep. 148. Se ct. 447. 
b. Rep. 20. Hob. 279. 


taile mutatis mutans. 


If, in the caſe aforeſaid, the diſſeiſor make a leaſe for life, and the leſſee infeoffeth two, and 
the difleiſce releaſe to one of the feoffees, this ſhall barre the difleifor, as hath becene ſaid ; 
but yet he ſhall not hold out his companion for the cauſe aforefaid, 


JTEM, / bone foit 

difjeifie, lequel 
ad fits deins age et 
moruſt, et efteant te 
fits deins age le diſ- 
ſeiſor moruit ſeiſi, et 
la terre diſcendijt a 
ſon heire, et un eſtrange 
abate, et puts le ts 
le difſeiſee, quant il 
vient a ſon plein age, 
reliſſa tout ſon droit 
a labater ; en ceſt caſe 
Ibeire le difſeifor na- 
vera aſjiſe de mor- 
dq anceſter envers Ja- 
bator, mes ſerra bar, * 
pur ceo que PFabator 
ad le droit del fits le 
diſſeiſee per fon releas, 
et Pentry te fits ſuit 
congeable, pur * ceo 
que if fuit deins age 
al temps del diſcent, 


Seck. 475. 


LS O, if a man 

be diſſciſed, who 
hath a ſonne within 
age and dicth, and the 
ſonne being within 
age the difleifor dieth 
ſeiſed, and the land 
deſcend to his heire, (1) 
anda ſtranger abate, and 
after the ſonne of the 
diſſeiſee, when hee 
commeth to his full 
age, releaſeth all his 
right to the abator; in 
this caſe the heire of 
the difleifor ſhall not 
have an aſſiſe of mor- 
d'anceſter againſt the 
abator ; but ſhall bee 
barred, becauſe the 
abator hath the right 
of the ſonne of the diſ- 
ſciſee by his releaſe, 
and the entry of the 


HE reaſon of this caſe 

is, for that the entry of 
the heire is congeable, and 
the abator is in the land by 
Wrong. 

Abate is both an 
Engliſh and French word, 
and ſigniſieth in his proper 
ſenſe to diminiſh, or take 
away, as here by his entric 
he diminiſheth and taketh 
away the frechold in law 
deſcended tothe heire; and fo 
it is ſaid to abate an account, 
ſignifying ſubtraction or 
withdrawing, &c, and to 
abate the courage of a mans 
In another ſenſe it fignifieth 
to proſtrate, beat downe, or 
overthrow, as toabate caſtles, 
houlſcs, and the like, and to 
abate a writ ; and hereot 
commeth a word of art; 
abatamentum, which is an 
entrie by interpoſition. Now 


ſn]g. H. 7. 24 


Vet. N. B. 115. Britten cap. 32. 
Bratton I b. 4. cap. 2. 
F. N. B. 203. f. W. 1. ca. 17. 


the diflerence inter difſe;finam, 


abatamentun', intruftonem, de- 
forciamentum, et vſurpationeny 
et prerpreſiuram, is this, 

A difieifin is a wrongtull 
putting out ot him that is 
actually ſciſed of a frechold. 
And abatement is when a 
man died ſeiſed of an eſtate 


of inheritance, and betweene 


Se. ſonne was congeable, 
the death and the entry 
ot the heire, an eſtranger 


for that hee was within age at the time of the 
diſcent, &c. doth interpoſe himſelfe, and 
abate. 


Intruſion firſt properly [a] is, when the anceſtor died ſeiſed of any eftate of inheritance ex- 
pectant upon an «ſtate for lite, and then tenant for lite dicth, and betwecne the death and the 
eutry of the heire an eftranger doth interpoſe himſelte and intrude, EY 

Secondly, [e] he that entreth upon any ot the king's demeſnes, and taketh the profits, is 
ſaid to intrude upon the king's pottctiion, 


a] F. N. B. 20g. Fleta li. 4. 
ap- 30. 
[vj Vl. Com. caſe de mynecs. 


Thirdly, 


AO added in L. and M. and Roh. + Sc. added in L. and XI. and Roh, 


(1) Littleton having treated of releaſes per mitter le droit, when made to the diſſeiſors themſelves and their fooffecs, now treats of 
their operation when made to the heir of the difſcifor. In note 1. to page 239, it was obterved, that a ditlcitor has a mere naked 
poflelſion, unſupported by any right, and that the diſſciſee may reſtore his pollcefſion, and put a total end to the poſſoſſion of the diſ- 
ſeiſor, by entry. But though the feoffec of the diſſeiſor comes in by title, ſtill the right of poticttion remains in the diffeifee, and he may 
equally enter on the feoffece as on the diſſeiſor; ſo that a releaſe er mitter le drei gives both to the diſleiſor and his feoflec the rohr 
of poſſeſſion and the right of property: but if the difleifor dies, the entry of the diſleiſce is taken away, and a prefumptixe right of 
poſlefſion is in the heir; ſo that the relcaſe of the diſſeiſee only paſles the right of property. 


— 
— 


legacies to have lapſed by the death of the le- 
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Lib. 3. Cap.8, Of Relcaſes. Sc. 476, 477. 


(/] F. N. B. 141. f. g. h. Thirdly, [y] when the hcire in ward cntreth at his full age without ſatisfaction for his 
mariage, the writ ſaith, quod * 
Deforciamentum comprehendeth not only theſe aforenamed, but any man that holderh 
land whereunto another man hath right, be it by diſcent or purchaſe, is ſaid to be a de- 
forceor. 
Uſurpation hath two ſigniſications in the common law: one, when an eftranger that 
no right hath preſenteth to a church, and his clerke is admitted and inſtituted, hee is 
1 ſaid to bee an ufurper, and the wrongfull act that he hath done is called an uſurpaticn. 
90 3 * 1 Secondly, when any ſubject doth uſe, without lawfull warrant, royal franchitez, he is ſaid 
(Cra. Car. 475 a 2:8.) do uſurpe upon the king thoſe franchiſes, 
; rs gr or pourpreſiura, a purpreſture. [] Purpreſiura oft, Sc. generaliter quotics 
aliquid fit ad nocumentum regii tenementi, vel regia via (vel aliquarum publicarum) wel c 'oitatis, 
Tc, nd becauſe it is properly when there 1s a houſe builded, or an encloſure made of any 
art of the king's e or of an high n b or a common ſtreet or publike water, or ſuch 
ike publike things, it is derived of the French word pourpris, which lignifieth an incloſure, 
but ſpecially applied, as is atorefaid, by the common law. 


Sect. 476. 


ERE the entry of E S f * home BUT if a man be diſ- 
the diſteiſce is con- Woh Leaſed 4-the dif 
g- II. 7. 25 | ors and yet the releaſe Jort Helſie, ef vol and the U- 
— _ 8 he N le diſſeiſor fait fraſt- ſeiſor maketh a feoffe- 
Ccauic the feonee 18 in OY 2 2 222 

Gals, as hack beans fd, and _ fur _ ry ee 
may have a warranty. (2) 72 cavoir, de ren- Tg. to render to him 
And herein our author ex. dre , luy certaine acertaine rent, and for 

preſſeth a diverſitic betweenc 5 debuts of 
a condition in law, and a con- rent, ei pur default die default of payment A 
_ in _ N — payment un re-entre, re-entry, &c. if the 

WIcINce - © 74. © . _— 

leaſech to the * of the Sc. „i le difſeiſee relef- diſſeiſee releaſe to the 
tenant for lite, the condition ſa al feoffee fur condli- feoffee upon condi- 


aden ce £20, en F na- tion, yet this ſhall nor 


. condition in deed. mendra Peſtate le fegf- amend the eſtate of 
Lib. 1.4. 147. Mayowe's caſe, But if the feoffce upon 4, ſur condition; car the feofſee upon con- 
condition make a feoſſment . * i ; 
in fee over without any con- N71? obſtant tiel re- dition; for notwith- 


dition, and the difſeiſee releaſe ag, uncore for eſlabe ſtanding ſuch releaſe, 
to the ſecond frofter, the con- 


dition is deſtroved by the (/ fur condition, ſicume yet his eitate is upon 
— before ay” e il fuit dedaut. condition, as it was 
roken or after. For the ſtate 
of the ſecond feoltee was not H Et cum hoc con- before 0 ) . ; 

upon any exprefle condition, cordat Opinio omni And with this agree- 


as Little/on here putteth his um juſticiariorum, P. eth the opinion of all 


caſe, and he may have advan- —.— 
tage of the releaſe, becauſe it 9. H. 7 the juſtices, Paſcb. 


is not againſt his one proper 9. I. 7. 
acceptance, as Litton ſpeuk- 
eth in the next Section. © 

But if it be a wrongfull title, ſuch a title is taken away by a releaſe ; as if A. diſſeiſed B.to 
the uſe of C. I. releaſe to A. this ſhall take away the agreement of C. to the diſiciſin, becauſe 
it ſhould make him a wrong doer : as if the diſſeiſor be diſſeiſed, the diſſeiſee releaſeth to the 
ſecond diſſeiſee, this taketh away the right the firit diſſriſor had againſt the ſecond, and a re- 
lation of an eſtate gained by wrong ſhall never deicat an eſtate ſubſequent gained by right, 
againſt a ſingle opinion, not afhrmed by any other in one of our bookes. 


14. H. 8. 18. per Port. 
(Aut. 271. a. 276. b.) 


Sect. 477. 
ET difeifor grant L meſme le man- IN the ſame manner 


un rent-charge, ner eſt lou bome it is where a man 
Sc. Here is implycd foit diſſerfie de cer- is diſſeiſed of certaine 
commons or ang other feine terre, et le difſet= lands, and the diſſeiſor 


for 


* oſ-un added in I., and MI. and Roh. + ramendra---ne nbatrra, I., and MN. and Roh. ze altrraf, Pap. M.. 
T'avndcya, Vell. M. S. { This paragraph not in L. and M. nor Roh. 8 


(1) The obſervations made on note 1. to page 275. a. note 1. to page 276. b. and the note to the preceding page, apply to the 
caſes put by Littleton in this and the following Section, and by fir Edward Coke in his commentary. The whole of the chapter con- 
tained in this chapter is particularly well explamed by lord chief - baron Gilbert in his ticatife on tenures. 

(2) The reaſon of this caſe in the book here cited is, that the condition is tike a covenant between them; and hc is c/lof ped from cla m- 
ing it otherewiſe ; and the diverſity following ſeems to warrant this, Poſt. 278. b—Lord Nott. MS. 


— 
— 


apply either to thoſe lands which were deviſeable by cuſtom ;—as when a perſon ſeiſed of lands deviſcahle by cuſtom, deviſed them to 
A. and his heires, to the uſe of B. and his heirs :—or to uſes at common law z—as where a feoftment was made to A. and his heirs, to 
the uſe of B. and his heirs, and B. deviſed the uſe. To uſes of this deſcription the ſtatute extended; bur it is difficult to conceive how 
uſes created under the teſtamentary power given by the ſtatutes of wills can be within the ſtatute of uſes. It is faid, that tho” the law 
will not force the operation of the ſtatute of uſes upon deviſes to which it is the teſtator's intention it ſhould not extend; yet it will apply 
it to thoſe caſes to which it is his intention it ſhould extend. This opinion makes it depend entirely on the will of the teſtator, 
whether the ſtatute of uſes thall or ſhall not operate upon the deviſes of his will. Thus, it a deviſe is made to the uſe of 4. for hte, 
with remainders over, if it were to be confidered as a limitation under the ſtatute of ufes, ir would be void, for want of a ſeiſin to ferve 
the uſes. Ir cannot therefore be the teſtator's intention that it ſhould operate under that ſtatute; conequently the law will not force it 
under that ſtatute, but leave it ſolely to its eſſect under the ſtatutes of wills. But ſuppole a deviſe to 4. end his heirs, to the uſe of 
B. and his heirs, that would be good to give the legal fee ro B. as a limitation under the Gatute of uſes. The teſtator therefore 
might intend, and the form of the deviſe ſhews he did intend, to raiſe an uſe under that ſtatute, and the law, in conformity to his inten- 
tions, extends its operation to the deviſe. But againſt this it may be argued, t at a ſtatute can never be contidered as relating to any 
thing which did not exiſt at the time of its paſſing ; and therefore, as lauds were not devifeable till une years after the ſtatute of ues, 
the ſtatute of uſes cannot extend to uſes created by deviſe : that in wills the teffutor's intention is chiefly conſidered 3 and as bv a de- 
viſe to A. and his heirs, to the utc of B. and his heirs, the teſtator {hews it to be h. intention that B. thould have the legal fee, the wm 
Wi 
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Lib. 3. 


or grant un rent- 
charge hors de meſme 
la terre, &c. coment 
que apres le diſſeiſce 
releſſa al diſſeiſor, Sc. 
uncore le rent-charge 
demurt en fa force. 
Et la 1 en ceux 
deux caſes eft ceo, que 
homen'avera advan- 
lage per tiel releasque 
ferra encounter fon 
proper acceptance, et 
encounter fon grant 
demcſne. Et coment 
que ajcuns ont dit, que 
tou Fentre de home eft 
congeable ſur un te- 
nant, dil releaſift a 
melme le tenant, que 
ceo avatleroit a le te- 
nant, ſicome il uſt en- 
ter ſur le tenant, et 
puis luy enſ cala, &c. 
ceo n'eſt pas voier en 
chrſeun cas. Car en 
+ primer cas de ceux 
deux avantdits ca- 
fes, fs le difjerfee iff 
enter fur le feoffee fur 
eandition, et puis 
lay enfesfja, dougues 
eſt le condition tout 
defeat et avad. Et 1 
Ant en le ſecond caſe, 
fi be diffeifjee entraſt 
et enfeaja celuy que 
grantalerent-charge, 
daugues ot le rent= 
charge antent et a- 
void, mes il n'eſt pas 
did per « ſeun til 
elo fans entry 
J ali, Tre 


Of Releaſes. 


grant a rent-charge out 
of the ſame land, &c. 
albeit the diſſeiſce 
doth afterwards re- 
leaſe to the diſſeiſor, 
&c. yet the rent- 
charge remaynes in 
force. And the reaſon 
in theſe two caſes is 
this, that a man ſhall 
not have advantage by 
ſuch releaſe which 
ſhall bee againſt his 
proper acceptance, and 
againſt his own grant. 
And albeit ſome have 
ſaid, that where the 
entry of a man is con- 
geable upon a tenant, 
if hee releaſes to the 
ſame tenant, that this 
ſhall availe the tenant, 
as if he had entred up- 
on the tenant, and af- 
ter enfeofted him, &c. 
this is not true in every 
caſe, For in the firtt 
caſe of theſe two caſes 
aforeſaid, if the diſ- 
ſeiſee had entered up- 
on the feoffee upon 
condition, and after 
enfeoſfed him, then is 
the condition wholly 
defeated and avoided. 
And fo in the ſecond 
caſe, if the diileifee en- 
tereth and enfeofteth 
him who granted the 
rent-charge, then is 
the rent- charge taken 
away and avoided, but 
it is not void by any 
ſuch releaſe without 
entrie made, &c. 


Sect 477. 


proſit out of the lands. And 


the reaſon is, becauſe he ſhall (6. Rep. 78. b.) 


not avoid his owne grant b 
a releaſe hee himſelfe hat 
acquired fince the grant : but 
if the diſſeiſor in that caſe be 
difſeiſed, and the diſſeiſee re- 
leaſe to the ſecond ditlzeifor, he 
ſhall avoid it, as by that 
which hath beene ſaid, Seck. 
473. appeareth. So likewiſe 
if 4. and B. bee joint diſſei- 
ſors, and B. grant a rent- 
charge, and the diſſeiſee re- 
leaſe to A. all his right, A. ſhall 
avoid the rent- charge, becauſe 
it was not granted by him, 
and ſo not within the reaſon 
of our author. 

If there bee two femes joint 
difleifors, and the one taketh 
huſband, and the difleiſee re- 
leaſe to the other, thee is ſole 
ſerfed, and mal hold out the 
huſband and wife. 

If two diſſeiſors bee, and 
they inteoffe another, and take 
backe an eftate for life or in 
fee, albeit they remaine diſſei- 
ſors to the difleiſce as to have 
an afſiſe againſt them, yet if he 
releaſe to one of them, he ſhall 
not hold out his companion, 
becauſe their ſtate in the land 
is by feoffment. 

If there be two diſſeiſors, 
and they be diſſeiſed, and they 
releaſe to their difleiſor, and 
atter diſſeiſe him, and then the 
diſſeiſee releaſe to one or 
both of them, yet the ſecond 
difleifor ſhall re-enter, for 
they ſhall not hold the land a- 
ganlt their owne releaſe ; for 
J. itt ton here ſaith, that they 
ſhall not avoid their owne 
grant, and by like reaſon they 
thall not avoid their owne re- 


leaſe, et fic de fimilibus. 


Come il uſt enter 


fur le tenant et luy en- 


fJeaffe. Here 1s 


another 
kinde of releaſe, wiz. a re- 
leale which enureth by way 
of eatry and feoffment ; for if 
a difleiſee releaſe to one of 
the difleifors to ſome purpoſe, 


this ſhall enure by way of: 


entry and feoſtment, viz. as to 
hold out his companion, But 
as to a rent-charge grant- 


ed 


(7. Rep. 38.) 


(Poſt. 349. a.) 


(Mo. 95.) 


(Ant. 2 76. a.) 


(Ant. 1940 


278 


ä 


vill put that conſtrüs te on the deviſe, and give it that operation. Ar the end of Ir. Hillyard's edition of Shepherd's Touchſtonc- 


tire is a Very leamd opinion of the late Mr. Booth on the dotirine of utes. 


In two copies which the Editor has ſeen of this 


pinion, made immediately under the eve of Mr. Booth, and delivered by him to the perſons in whoſe cuſtody they now are, and 
all> ja a copy of it bequeathed by Mr. Booth, with his other valuable law manuſcripts, to Mr. Hollidav, the follow- 
1: note is added to it.—“ P. 8. Powers under wills are not like powers under conveyances, operating by way of uſe. The 


«1 


* EXECULIVA, dt à purer under a deviſe, is not tac liwaitation of a uſe; no, not where the deviſe is to uſes : as where there is a deviſe 
o . . and his heirs, to the ule of A. for life, remainder to B. in wail, with power for A. to limit a jointure, or leaſe, or charge; 


2 here, these will be no fon in J. S. contequeutly RO fuct ule in A. or B. as is executed by the ſtature of uſes; conſequently, the 
* execution of the power is no uſe 3 it operates as a deviſe under the ſtatute of wills.“ --- See alſo Popham v. Bamfield, 1. Vin. 79. 


Uuicheny. Durdant, 2. Vent. 312. Broughton v. Langley, Salk. 679, Gilb. Ufes, 281. --- But whether a deviſe to uſes operates 
ioicly by the GCarvre of wills, or by that ſtatute jointiy, with the fatute of uſes, is a matter rather of ſpeculation than of uſe ; 
as it is now terricd, that an unmediate deviſe to ujcs, without a ferfin to ſerve thoſe uſes, is good; and that where the cſtate is 
das ed tos owe for the beackt of another, the couts exccure the uſe in the firſt or ſccond deviſee, as appears to ſuit beſt with 
the inteor on of the tefator, 2dlv, With reſpett de copyhold eftates, the ſtature of uſes does not extend to them, as it is againſt the 
ture of the cop hold tcaure, that any perſon ſhould be introduced into the eſtate without the conſent of the lord. Gilbert's 
1tcenures, 172. 36ly, With refpect to s for rears 3 ==» theſe cftates are not executed by the ſtatute. But this muſt be under- 
find of lates actually in exiſtence, at the time of their being aſſigned to the uſe. Therefore, if A. poſſeſſed of a leaſe for years, 
grins it over, or ailigns it, to B. and (., to the uf of D.; all the cliate is in B. and C. and D. only takes a truſt, or equitable 
citate, Pur if A. being feifed of lauds in fee, makes a teoffment to the ute of B. and C. for a term of years, this term is ſerved out 
of the ſcihn of the feotice, and is executed by the ſtatute.—It is the ſame if he bargains and ſells tlie eſtate, of which he is ſeiſed 
in tee, for u term of years. Gilb. Uſes, 198. Dyer 369. 2. Inſt. 671. —Such are the gencral outlines of the doctrine of uſes; 
one of the moſt important parts of the law, as all the landed property of the Kingdom is, either directly or indirectly, regulated 
by it. Ir is 10 be obſerved, that one of the chief objects, hoth of the legiſlature and the judicature of this kingdom, in their regu- 
lat ions upon tu lubiect, has been, on the ohe hand, to guard againft thoſe reſtraints upon alienation, which are incompatible with 
the weltase of a free and commercial people; aud on the other, to admit of reaſonable ſettlements and proviſions being made 
for wives and children, and the general wants of families. Experience ſeems to thew that they have accompliſhed their 
owt, Tins fuily anſwers the objections which toreigners make to the nature of our family- ſettlements, that we exclude the 
anceſtor, whote character is known to us, from the difpolal of the property; and intruſt it ro the children, with whom we cannct 
bit be perieftly unacyquainted, — So detrimental has an unqualified and unlimited power of ſettlement been found even in France, 
tit en has beeu made a queſtion there, whether it would not be for the advantage of the nation at large, that all ſettlements and 
trans ſhould be abrogated, This qutſtion, ſo far os it rela ed to mo cables, was by the order of Louis XV. prop oſed in the year 
1744 


Lib. 3. Cap. 8. Of Releaſes. Scct. 478. 


ed by him, it ſhall not enure by way of entrie and feoffinent ; for if the diſſeiſce had eatred and 
enſeoffed him, the rent-charge had beene avoided, But it is a certaine rule, that when the 
entry of a man is congeable, and ke releaſeth to one that is in by title, (as hereto the teottee 
upon condition is) it ſhall never enure by way of entry and teoftineat, either to avoid a 
condition with which he accepted the land charged, or his owne grant, or to hold out his 
companion. AY 

(Dr. aud Student, 50 -a.) And where it appeareth by our author, that acts done by the diſſeiſor ſhall not be avoided 
by the releaſe of the diſſeiſce, it is to be noted, that acts made to the diſſeiſor himſelfe ſhall 
not be avoyded by the alteration of his eſtate by the releaſe ot the diſſeiſee; as if the lord be- 
fore the relcaſe had confirmed the eſtate of the diſſciſor to hold by leſſer ſervices, the diflei- 
for ſhall take advantage ot it, and ſo of covers to be burnt in the houſe, and the like law 
of a warrantie made unto him. 

If the heire of the diiſcifor indow his wife ex afenſu patris, and the CifT-1ſee releaſe to 
the difleiſor, he ſhall not avoide the indowment, for that is like the caſe put by Littleton of | 
the rent-charge. 1 

If an alien be a difl-1for, and obtaine letters of denization, and then the diſſeiſee re- 
leaſe unto him, the king ſhall not have the land, for the relcaſe hath altered the eſtate, and it 
is as it were a new purchaſe ; otherwiſe it is if the alien had beene the feoffee of a diſſeiſor. 


If the lord ditleiſe the tenant, and is diſteiſed, the diffcifee releaſe to the ſecond ditlei- R 

| ſor, yet the ſeigniorie is not revived, for betweene the parties the releaſe enures by way of N 

4 entric and feoffment as to the land; but not having regard to the ſeigniorie, and for thut I 

I the poſſeſſion was never actually removed or reveſted from the diſleiſor, who claimeth under A 
1 the lord, the ſcignioric is not revived. But if the lord and a ſtranger diſſeiſe the tenant, 

and the diſſeiſce releaſe to the ſtranger, there the ſeigniorie by operation of law is revived, Y 

for the whole is veſted in the ſtranger which never claimed under the lord: and in that caſe, 4 

if the lord had died, and the land had ſurvived, the ſeigniorie had bene revived. But if the I 

lord had difleiſed the tenant, and beene diflcifed by two, and the diffeifee releaſed to one of y 


them, the ſeigniorie is not revived, becauſe he claimed (as hath beene ſaid) under the lord, 
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. . 
2 ws briefe de eux JT E M. j home ſoit ALSO, if a man bee . 
4 A. il efliera, &c. diſſcijie per un diſſeiſed by an in- Z 
a 4 Note, many * 4 _— enfant * lequel aliena fant who alien in fee, 3 
"x 1B. F. 2.68. 9-E. 4. 46 derall remedies, and of ſe- en fees et alience devie and the alienee dieth 3 
18 . verall kindes, as in this caſe by ſeiſle, et fon heire en- ſeiſed, and his heire en- 3 
F 4 —_— * 8 LF ter, efteant & le diſſei- treth, the diſſeiſor be- Y 
'M dum fuit infra atatem. ſor deins age, ore et ing within age, now is 3 


Et puis le diſ- en election I le diſei- it in the election of 
ſeiſor porta brigſe de for daver un briefe || the diſſeiſor to have a 
droit, Sc. Here itappear- de dum fuit infra æta- writ of dum fut infra 


eth, that there is a great art tem, oy brigſe de droit ætatem, or a writ of 
and knowledge for a man 


chuſe A * weer as in lience, et quel briefe of the alience, and N 
this caſe, if he bring his writ 717 . . 2 8 
of riete, che dN bur fall de eux que il efliera, il which writ of them 1 
be barred, butif he had entred doit recover per la ley, hee ſhall chuſe, hee $ 
upon the heire of the alence, § Sc. Et auxi il poit ought to recover by F 
he ſhould have enjoyed the Z 
land for ever. For in that caſe enter en la terre ſans the law, &c. And allo = 


the heire of the alienee after aſcun recoverie, et en he may enter into the 
ſuch an entrie ſhall never ae g 
have a writ of richt, no more Cet caſe entre le diſ= land without any re- 


. . . 0 : . . w— 
j then if the diffeiſee entreth ſer/e eſt tolle, Sc. Mes covery, and in this caſe we | 
i ooo the heire of the aſſei- en ceſt cas ſi le diſſei- the entrie of the diſ- B 
73 or, and make a feoftment in . * « - , Loy 
li fee, if the heire of the diſſeiſee e releſſa ſon droit al ſeiſee is taken away. & 
*T : 3 
1 beire 2 
„ N 5 
i 1 eint age added in I. and M. and Roh. + I dieifor - aliengur, in L. and M and Roh. RS 
1 f | + te difſeifor—dalicnour, L. and M. and Roh. d ge notin L. and XI. nor Roh. {| &c. not in L. and M. 
: | 1 14 nor Roh. x 5 
14 3 2 2 2 
15 | 1744 by the Chancellor D' Agueſſeau to all the parliaments and ſuperior councils of France, See Qreftions concornant les SubRtie . 
1 7 tutions, avec les Reſponſes de touts les Parlemens et Cours Souverains du Royaume, et ies Obſervations de A. le Clancelicr d' dgueſ- 42 
til | ſeau ſur les dits Rejponſes. Toulouſe, 1770. And fee alſo Commentaire de POrdonnance de Louis XV. ſur les Subſtitutions, par Mon. = 
5 | Furgole. Paris, 1767. 


| It is hoped, that the importance of the ſubject, and the want of a comprehenſive and ſyſtematic treatiſe upon it, will be thought 
i1 a ſufficient apology for the great length of the foregoing note. Lord chicf-baron Gilbert's Effay upon Uſes and Trufts, confidered 


. —— 


g 1 in the only light in which it can be conſidered with juſtice to its author, as an unfiniſhed ſketch, is intitled to great commendation. 
| It certainly contains ſeveral moſt profound and learned obſervations, but in many inftances is very defective and erroneous. oj 
In a future part of this work an attempt will be made to explain the leading points of the dofirine of truſts. --- The ſuſpenſion "1 
and extinction of powers; the deſtruction of contingent remainders; and the difference between the operations of feoflments, 1 


tines, common recoveries, bargains and fales, releaſes, and wills, will be conſidered in a note ou the chapter of Diſcontinuance. 
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Lib. 3. 


heire del alienee, et 
puis le diſſeiſor porta 
briefe de droit envers 
[heire d'alienee, et il 
joyne le miſe ſur le mere 
droit, Sc. le graund: 
alſiſe doit trouver per 
la ley, que le tenant ad 
pluis mere droit * que 
adle diſſeiſor, c. pur 
ceo que le tenant ad le 
droit le dilſeiſie per fon 
releaſe, lequel eft pluis 
ancient et pluis mere 
droit: car per tiel 
leas tout le droit le 
difſeiſee paſſa a le te- 
nant, et eft en le te- 
nant. Et a ceo que aſ- 
cuns out dit, que en 
tiel caſe lou home que 
ad droit al terres ou 
tenements (mes fan en- 
trie neſt pas congea- 
ble) Sil relefſa al te- 
nant I tout ſon droit, 
Sc. que til releaſe 
urera per voy d extin- 
gutſhment. Quant aceo 
il putt eſtre dit, que ceo 
eft F vayer quand a ce- 
{uy que releſſa; car per 
ſon releaſe il ad luyde- 
miſe || quietment de 


¶ fon droit, quant a 


n perſon, mes uncore 
* /e droit que it a- 
voit bien poit paſſen a 
le tenant per ſau re- 
leaſe. Car enconvent- 
ent ſerroit que ties 
ancient droit ſorroit 
extine tout cuſter- 
ment, Sc. car il eſt 
communement dit, que 


* &c. added L. and M. and Roh. 
d woper—yerite, L. and XI. and Roh. 


L. and MI. and Roh. 


Of Releaſes. 


&c. But in this caſe if the 
diſſciſee releaſe his right 
to the heire of the alie- 
nee, and after the diſſei- 
for bringeth a writ of 
right againſt the heire 
of the alience, and hee 
joyne the miſe upon the 
meere right, &c. the 
great aſſiſe ought to 
finde by the law, that the 
tenant hath more meere 
right than the diſſeiſor, 
&c. for that the tenant 
haththe right of the diſ- 
ſeiſee by his releaſe, the 
which 1s the moſt anci- 
ent and moſt meereright: 
for by ſuch releaſe all 
the right of the dificiſee 
patſeth tothe tenant, and 
is in the tenant. And to 
this ſome have ſaid, that 
in this caſe where a man 
which hath right to 
lands or tenements (but 
his entrie is not congea- 
ble) if he releaſe to the 
tenant all his right, &c. 


that ſach releaſe ſhal en- 


ure by way of extin- 


guiſhment. As to this it 
may bee ſaid, that this is 
true as to him whichre- 
leaſeth ; for by his re- 
leaſe hee hath diſmiſſed 
himſelfe quite of his 
right as to his perſon, 
but yet the right which 
hee hath may well paſle 


to the tenant by his re- 


leaſe. For it ſhould bee 


inconvenient that ſuch 
an ancient right ſhould 
bee extinct altogether, 


4 Sc. not in L. and M. nor Roh. 
|| quietnient not in I., and M. nor Roh. —/ement, MSS, 
i „ . dit que il voit bien port H @ le tznant per ſun relenjes not in the Vell. MS. but omitted 
moſt probably thivuylh miſtake, 


follow the poſſeſſion, as 
hath beene ſaid : but it the 
diſſeiſce entreth upon the 
heire of the diſſeitor, and 
make a feoffment in fee 
upon condition, and entreth 
tor the condition broken 
before the heire of the diſ- 
ſeiſor enter, hee is reſtored 
to his riglit againe. 


Sect. 478. 


re-enter he ſhalldetaine the 
land tor ever, and the teot- 
tee ſhall not maintaine any 
writ of right ; for a bare 
right ſhall never be left in 
the tcoftce, but ſhall ever 


279 


(Ant. 266 a.) 
8. E. 3. 16. 24. H. 8. Reſtore 
al primer action. 3. 


Vico ScQt. 447. 


A man maketh a gitt in 9 11. 7. 4. 


tale, the remainder in fee, 
tenant in taile dieth with- 
out ifſue, an cſtranger in- 
trude, and he in the remain— 
der brings a tormedon, 
and recovercth by default, 
and maketh a feoffment iu 
tee, the mtrudor reverſe 
the recoveric in a writ of 
difceit andentreth, he thall 
detaint the land tor ever, 
and the feoffee ſhall not 
have a writ of right. 


And ſo likewiſe if a diſ- 9. H. 2. 24. 


ſcifor dic ſeiſed and a ſtran- 
ger abate, and the diſſeiſee 
relcaſe to him, the heire of 
the diſleifor ſhall enter 
and detaine the land for 
ever. For the right to the 
poflemon ſhall draw the 
right of the land to it, and 
ſhall not leave a right in 
him to whom the releaſe is 
made, as hath been ſaid be- 
fore 11 the 447. Section. 


Le droit del diſ- 


ſeriſve paſſa al tenant, 


et et en le tenants 
For Heing the tenant hath 
the whole ſce ſimple, he is 
capable of the whole right 
of che diſleiſec, and, as J- 
tleton here ſaith, the rigat is 
in the tenant, 


Inconventent ſor - 


rot. Here againe, as hath 
beene often obſerved, an ar- 
gument ab inconvenient is 
forcible in law; and that 
judges by the authoritic of 
our author are to judge of 
inconveniences as of things 
unlawtull, as hereby and 


by 


7D 


Vide SeR. 87. 138. 139. 231. 
269. 449% 722 


t Gr. added L. and M. and Roh. 
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Lib. 3. 


4 II. 8. 6. b. 


94. U. 8. fol. 5. 6. 11. H. 7. 25- 
30. H. 6. tit. barre. 39 38. E. 2 
20. 


Cap. 8. 


trodden out. 


Of Releaſes. 


by many other places it ap- 
pzareth, ; a 
Un dreit ne poit , 
! dic. 
Pas MIrier. Dormit ali- 
quando jus, moritur nunguan. For of ſuch an high eftimation is right in the eye of the law, 
as the law preſerveth it from death and deſtrucuon : trodden down? it may bee, but never 
For where it hath beene ſtäd, that a releaſe of right doth in ſome cafes enure 
by way of extinguithment ; it is ſo to be underſtood, either (as Lſtlelon doth here) in re- 
ſpe& of him that makes the releafe, or in reſpect that by conſtruction of law it enureth 
not alone to him to whom it is made, but to others alſo who be eftrangers to the releaſe, 
which, as hath beene faid, is a qualitie of an inheritance extinguiſhed, 

As if there be lord and tenant, and the tenant maketh a leaſe for life, the remainder in 
fec, if the lord releaſe to the tenant for life, the rent is wholly extinguiſhed, and he in the 
remainder ſhall take benefit thereof ; even ſo when the heire of a diſſeiſor is diſſeiſed, and the 
diſſeiſor make a leaſe for life, the remainder in fee, if the firſt difleiſec releaſe to the tenant 
for life. this is ſaid to enure by way of extinguithment, for that it ſhall enure to him in the 
remainder, who is a ſtranger to the releaſe ; and yet in truth the right is not extinct, but 
doth follow the poſſeſſion, iz, the tenant for life hath it during his time, and he in the re- 
maiader to him and to his heires, and the right of the inheritance is in him in the remainder ; 
for a right to land cannot die or be extinct in deed ; and therefore if, after the death of tenant 
for life, the heire of the diſleiſor bring a writ of right againſt him in the remainder, and he 
joyne the miſe upon the meere right, it ſhall be found for him, becauſe in judgment of law 
he hath by the ſaid rel-afe the right of the firſt diſſeiſce. 


Sect. 479, 480. 


droit ne poit pas mo- 
rier. 


&c. for it is commonly 
ſaid, that a right cannot 


Sect. 479. 
MES releaſes que 


enurera per vay 
d"extinguiſhment en- 
vers touts perſons, 
font hou celuy a que 
le releas eſt fait, ne 
poit aver ceo que a 


[uy eft releas. Si- 
come fi ſoyent ſetgnior 


ERF. Litton putteth 

a diverſity betweene re- 
leaſes which enure by way of 
extinguiſhment againſt all per- 
ſons, and whercof all per- 
ſons may take advantage, and 
releaſes which in reſpect of 
ſome perſons enure by way 
of extinguiſhment, and of other 
perſons by way of mitter le 
droit: or betweene releaſes 
which in deed enure by ex- 
tinguiſhment, for that hee to 


BUT releaſes which 

enure by way of 
extinguiſhment (1) a- 
gainſt all perſons, are 
where hee to whomthe 
releaſe is made, cannot 
have that which to 
him is releaſed. As if 
there bee lord and te- 


whom the releaſe bs made ef tenant, et leſoigntor nant, and the lord re- 
cannot have the thing re- . | 
wb. and lone which. releſſa al tenant tout leaſe to the tenant all 


le droit que il ad en 
la ſeigntory, ou tout 
le droit que il ad en le 
terre, 80 c. fiel releas 
va per voy de extin- 
guiſbment envers 
touts perſons, pur 


having ſome quality of ſuch 
relcaſes, are ſaid to enure by 
way of extinguiſhment, but 
in troth doe not, for that he 
to whom the releaſe is made 
may receive and take the 
thing releaſed. And here Lit- 
tleton putteth caſes where re- 
leaſes do abſolutely enure by 
extinyguiſhment without excep- 


the right which hee 
hath in the ſeigniory, 
or all the right which 
he hath in the land, 
&c. this releaſe goeth 
by way of extinguiſh- 
ment againſt all per- 


tion, having reſpect to all cee gue le tenant ons, becauſe that the 
perſons, And firſt of the lord e poit aver“ ſervice tenant cannot have 
and tenant : ſecondly, of the . . 

rent-charge : © thirdly, af the pur prender de luy ſervice to receive of 


common of paſture, himſelfe. ; 


meſme. 
Sect. 480. 


N meſme le ma- 
ner eſt de re- 


IRST, of the lord and te- 
nant, and the lord releaſe 
20 the tenant his ſeigniorie, 


IN the ſame manner 
is it of a releaſe 
leas 


* ſervice pour prender cee, L. and M. and Roh. 


C2) Here Littleton returns to relcaſes by extinguiſhment. See ant. 26% 
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Lib. 3. Of Releaſes. Sect. 480, 481. 280 


leas fait al tenant made to the tenant of this muſt of neceſſity enure 


* R 8 by way of extinguiſhment to 
del terre de un rent- the land of a rent- ,;; men; - for. the tenant” cam 


charge ou common 72 charge or Common of not have ſervice to be taken 


* : - ot himſelte, nor one man can be 
paſture, &c. pur ceo paſture, &c, becauſe both lord | and sang, The (i, Katt Abe. 7 


que le tenant ne pit thetenantcannot have ſecond is of a rent-charge ; a 
ader ceo que a luy off that which to him is man cannot have land and a 

F r e $6. ts fic rent iſſuing out of the ſame 
re eſſe, DC. Ant ils kfeleaſed, &. 10 IUCN ind. Thirdly, a man cannot 
releaſes urera * per relcaſes (hall enure by hare 2 and'a * 1 pa- 
extinguiſhment en way of extinguiſh- hand, a * R= Yen 35 
fouls VIYyes. ment in all Wayes. all theſe caſes and the like he 

to whom the releaſe is made 
cannot have and enjoy the thing that is releaſed. But in the caſe of the right of the land, the 
tenant of the land may take and enjoy it for ſtrengthening his eſtate therein. 

The meſne being a teme entermarrie with the tenant peravaile, if the lord releaſe to the (Ant. 273. b.) 
feme, the ſeigniorie only is extinct ; but it hee releaſe to the huſband, both ſeigniorie and 
meſnaltic are extinct. And in this cale, if the lord releaſe to the huſband and wife, it is a que- 
ſtion how the releaſe ſhall enure ; but it is no queſtion but that a releaſe may be made to a meſ- 
naltic or a ſeigniory ſuſpended in part of the citate, 

But here obſerve a diverſity where a releaſe enureth by way of extinguiſhment of an in- (274-3. 1. Roll. Abr. 412.) 
keritance, which is in poſſeſſion and may be granted over, and a releaſe of a right, or an ac- (A * "4 S. ' $66, 2} 
tion to lands which cannot be granted over. [] Fer the lord may releaſe his ſeigniorie to .d r 3 

"a" . . g . ook 45- et tit. Vous» 
the tenant of the land for life or in taile, er fe de cxteris, But fo cannot one releaſe a right or cher. F. 120. 
an action; for it it be releaſed but for an houre, it is extinct for ever, as hath beene ſaid. 3». E. g. 13. 

And two thinge are to be obſerved here. Firſt, that by the releaſe of all the right in the land 19. H. 6. 19. #1. E. 3. 33. 
the ſeigniorie is extinct, as well as by the releaſe of all the right in the ſeigniorie, for the 38. * „ 
ſeigniorie iſſueth out of the land, Secondly, that by the releafe of all his right in the ſeig 2 rey 4 * 118. 
niorie or the land, the whole feignione is extinct without any words of inheritance. If the 41. Aff. 6. 
tenancie be given to a lord and to a ſtranger, and to the heires of the ſtranger, the lord re- 
leaſe to his companion all the right in the land, this releaſe doth not onely paſſe his eſtate in 
the tenancie, but extinguiſheth a!ſo his right in the ſeigniorie, and ſo one releaſe enures 
to extinguilh ſeverall rights in one and the ſame land. 

If there be lord and tenant by fealty and rent, the lord granteth the ſeigniorie for 
yeares, and the tenant atturneth, the lord releaſeth his ſeigniorie to the tenant for years, 
and to the tenant of the land generally, the whole ſeigniorie is extinct, and the ſtate of the 
leſſee alſo. But if the releaſe had becne to them and their heires, then the leſſee had had the 
inheritance of the one moitie, and the other moitic had beene extinét. And the reaſon of this 
diverſity is, becauſe when the releaſe is made generally, it can enure to the leſſee but for lite, 
becauſe it enureth by way of enlargement of eſtate, and being made to the tenant of the land, 
it enureth by way of extinguiſlunent, as Lertleton here ſaith, and then there cannot remaine a 
particular chute in the ſeigniorie for lite. But when the releaſe is made to them and their (Ant. 192. b.) 
heires, each one takes a moitie, the one by way of encrealing of the ſtate, and the other by (Mo. 59-) 
extingwſhment, 


Sect. 481. 


TEM, de prover ALS O, to prove that 7E O aye oye ſovent 
7 que le graund A the graund aſſiſe 7 la lecture de 
ge deit paſſer ought to paſſe for the Weſt. 2. Here it is (4 100-245) 


pur le demandant, demandant, in the cafe to be obſerved, of what au- 
thoritic antient lectures or 


en le caſe avantdit, aforeſaid, 1 have often ;cadings upon ſiatutes were, 
eo aye oye ſovent + /a heard the reading of for that K __ «of 2 
lefture de [eftatute the ſtatute of Weſt. 2. cellent qualities, Fir ey 


declared what the common 
law 


per extiaraiflment en touts voyes, == toutz foitz per voie extientiſement envers toute perſons, L. and M. and Roh. 
.+ en added L. and M. and Roh. 


Cap. 8. 


law was before the making 
of the ſtatute, as here it 
appeareth. Secondly, they 
opened the true ſenſe and 
meaning of the ſtatute. 
Thirdly, their caſes were 
briefe, having at the moſt one 
poynt at the common law, 
and another upon the ſtatute, 
Fourthly, plaine and per- 
ipicuous, for then the honour 
of the reader was to excell 
others in authorities, argu- 
ments, and reaſons for proote 
of his opinion, and for confuta- 
tion of the objections againſt it. 
Fifthly, they read, to ſup- 
prefly ſubtill inventions to 
creepe out of the ſtatute, 
But now readings having 
Loſt the ſaid former qualities, 
have loſt alſo their former 
authorities: for-now the cafes 
are long, obſcure, and mtri- 
cate, full of new con.cits, 
liker rather to riddles than 
lectures, which -when they 
are opened they vaniſh away 
like ſmoke, and the readers 
are like to lapwings, who 
ſceme to bee neereſt their neſts 
when they are fartheſt from 
them, and all their ſtudie is 


to lind vice cvalions out of 
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de Weſtminſter ſe- 
cond, que Commence, 
In cafuquo viramiſe- 
rit per defaltam tene- 
mentum quod fuitjus 
uxoris ſuæ, &c. qu? a 
le common ley devant 
* meſme ] eſtatute, 
+ leaſe ſoit fait + a un 
home pur terme de 
Die, le remainder ou- 
fer en fee, et un e- 
ſtrange per femt ac- 
F197 lit recover CN= 
vers le tenant a terme 
ae die per default, et 
purs + le tenant mo- 
ruff, celuy en le re- 
mainder n'avoit aſcuns 
remedie devant tle 
ſlatute, pur ceo que 
il n'avoit aſcun poſ- 


Sefton del terre. 


Sect. 482. 


which begunne thus: 
In cafu quo vir amiſerit 


per defaltamtenementum 


guod fuit jus uxoris ſuc, 
Se. that at the com- 
mon law before the 
ſayd ſtatute, if a leaſe 
were made to a man 
for terme of life, the 
remainder over in fee, 
and a firanger by 
teigned action reco- 
vered againſt the te- 
nant for life by de- 
fault, and after the te- 
nant dieth, he in the 
remainder had no re- 
medie before the ſta- 
tute, becauſe hee had 
not an ſſeſſion of 
the fu 


the ſtatute. By the authority of Litilcton, antient readings may be cited for proofe of the 
law ; but new readings have not that honour, for that they are ſo obſcure and darke. 


L'eſtatute de W. 2. 


Le remainder ouſter en fee. 
e 24. E. 3. 35. 28. E. 3. 96. 2 of a reverſion [a], yet by th 


tute. 
> E, 4 Harze 7, 4 1 %  o.. 
7. E. 3. EM. 62. 7. E. 3. 54,3. 
15. E. 4. 13. F. N. B. 217. d. 
Regiſter 241. 


Feiut action. F 


J W. 2. cap. 5- 


* 


Vide 24. F. z. rormdon gt. 


Which is the third chapter. 


Here is to be obſerved, that although the ſtatute 
e authority of Litileton a remainder is within the 


Ser the ſtatute of 14. Eliz. cap. 8. which provideth fully for him in the remainder. 


eint is a participle of the French word feindre, which is to feigne or 
fallly pretend, ſo as a feint action is a falſe action. 


N' avait aſcun remedie devant Feftatutes (3) Here it appeareth by Iittleton, 


$ ibis, 5. C. E. 3. 9 that if a man maketh a leaſe tor life, the remainder in fee, and tenant for life ſuffereth a re- 
* Lo. — . «+ . @ . a — b 1 . . 0 + 

4 b 3 & ; * * 14 * - : » e * - 4 e : 0 5 * * * . 7 +. 
2. N. B. 217. d. 9. H. 5. 13. cover) by default, that he in the remainder ſhould not have a formedon by the common law: 


for Littleton ſth, that he hath not any remedy before the ſtatute. 


Neither is there any ſuch 


writ in that cat in the Regiſter, albeit in ſome bookes mention is made of ſuch a writ. 


38. E. g. 3. Tit. Juris Virum i. 


gotten by wrong, 
and defeated by the en- 


trie of him that right hath, | der uſt enter ſur le 


is ſutfcient ro maintaine a 


writ of right againſt the re- tenant a rerme de Die, 
coveror in this cafe, for albeit ef uy diſſerfiſt, et apres 


ERE a diſſciſin V E 8 5 celuy 


Sect. 482. 


en le remains- 


BUT if he in the re- 


mainder had enter- 


ed upon the tenant 


for lite, 


and diſſeiſed 


him, and after the te- 
le 


% cue not in L. and M. not Roh. + a wie lame al tenant, L. and M. and Roh, f “ tenant not in L. and M. nor Rok. 


11. ³ A Kee 1, ERS 4.4 


LAG Addr ite et bats ia ä 2 * ne. tt DS on 


Lib. 3. 


lo tenaunt entra fur 
lux, et apres le le— 
nant à terme de vie 
per tiel recovery per- 
de per default et 
moruft, ore celuy en 
le remainder bien foit 
aver briefe de droit 
en vers celuy que re- 
covera, pur ceo que le 
miſe ſerra joine ſole- 
ment fur le mere droit, 
Sc. Uncore en ceſt 
caſe, le feiſin de celuy 
en le remainder fſuit 
defeat fer entrie del 
tenant a terme de vie. 
Mes peradventure af- 
cums vilent argue et 
dire, que il navera 
briefe de droit en ceſt 
caſe, pur ces que quan? 
le miſe eſt joine, il ct 
joine entiel maner, (ſci- 
licet) „le tenant ad 
plus mere droit en le 
terre en le manner come 
i tyent, que le deman- 
dant ad en le maner 
com? il demanda, et pur 
ces que le feifin del de- 
mandant fuit defeat per 
[entry de le tenant a 
terns de vie, Ec. don- 
gue i! ad nul droit en 
le manner come il de- 
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nant enter upon him, 
and after the tenaunt 
for life by ſuch reco- 
verie Joſe by default 
and die, now he in 
the remainder may well 
have a writ of right 
againſt him which re- 
covers, becauſe the miſe 
ſhal be joined only up- 
on the mere right, &c. 
Yet in this caſe the ſei- 
ſin of him in the re- 
mainder was defeated 
by the entry of the te- 
nant for life, But per- 
adventure ſome will 
argue and ſay, that 
hee ſhall not have a 
writ of right in this 
caſe, for that when 
the miſe is joyned, it 
is joyned in this man- 
ner, (ſcilicet) if the 
tenaunt hath more 
mere right in the land 
in the manner as he 
holdeth, than the de- 
mandant hath in the 
manneras hee demand- 
eth, and for that the 
{eilin of the demandant 
was defeated by the en- 
try of the tenant for 
term of life, &c. then 
he hath noright in the 
manerashedemandeth. 


Sect. 483. 


the ſeiſin is defeated be- 
tween*® the leſſee for life and 
him in the remainder, yet 
having regard to the reco- 
veror, who is a meere ſtran- 
ger, and hath no title, it is 


ſuſhcient againſt him. But 
otherwiſe 1t is againſt the 
party himſelfe that defeated 
the ſeiſin, and the law is pro- 
penſe to give remedie to him 
that right hath. And where 
ſome have thought, that 
there is no authority in law 
to warrant Ltttleton's opinion 
herein, they are greatly miſ- 
taken, for Lzttleton hath 
good warrant for all that 
e hath written. 

Lands are letten to 4. for 
lite, the remainder to . for 
lite, the remainder to the 
right heirs of 4. A. dieth, 
RB. entreth and dicth, a 
ſtranger intrudeth, the heire 
of A. ſhall have a writ of 
right of the ſeifin which 4. 
had as tenant tor lite. 


Lands are letten to A. and (Ant. 184. a. b.) 


B. and to the heires of A. 
A. dyeth, a recovery is had 
againſt B. the heire of A.fhall 
have a writ of right of the 
whole, for every joyntenant 
is ſeiſed per my et per tout. 

It lands be given in tayle, 
the remainder to A. in tee, 
the donee dyeth without iſ- 
ſue, his wife privement enſeint, 
A. entreth, the iſſue is borne 
and entreth upon him and 
dycth without iſſue, A. ſhall 
have a writ of right, of the 
ſeiſin which he had. 

It lands be given in tayle 
to 4. the remainder to his 
right heires, A. dieth with- 
out iflue, the collaterall heire 
of A. ſhall have a writ of 
right of the ſeiſin of A. 

And fo note a diverſity be- 
tweene a ſeiſin to cauſe po/- 


7. E. . 66 8. E. . * 
tit. To r OY 


4. E. 3. 16. 17. 


(Ant. 14. b. 13. 3.) 
40. E. z. 8. 42. E. 3. 20. 


mannd. ſeſſio Fratris, Sc. for there is 
required a more actuall ſeifin, and a ſciſin to maintaine a writ of right, And hereby alſo are 
| the (C.) in this Scstion explained. 


37. Af. 4. 24. E. 4 4. 7. H. 3. 46 
11. II. 4. 11. 


q 
2 « 6 i 3 af) Y a 
„„ Wo $4 r N Ss + 
* 797 7 


Sect. 48 3, 


4A CEO foit eftre dit, que ceux TO this it may bee ſaid, that 
parols (modo et forma prout, theſe words {modo et formd 
&c.) in mults des cafes ſont prout,&c.)in many caſes are words 


| parols 


Lib. 3. 


(Yelv. 148. lob. 73. 10g.) 
(6. Rep. 24.) 


(J 9. H. 6. 1. 40. F. g. 35- 
15 E. 4-22. F. N. B. 200. g. 
40. E. g. 3. 32. H. 8. iſſue, 
Br. 80. Vid. Sect. ſequent. 


12. E. 4. 4. 
(Doc. Pla. 175.199.344 345. 


Vid. Sect. preced. 
(8. Co. 89. Sid. 1.) 


10. E. 4. 7. 8. E. 4. 13. 
a0. E. 4. 3- 21. E. 4» 3. 
Merlebr. cap. 3- 


(Doc. Pla. 191. 344;) 


„ Rep. 33.) 


Cap. 8. Of Releafes, Sect. 484. 


parols de forme de pleder, et ne- of forme of pleading, and not 
my parols de ſubſtance. Car f words of ſubſtance. For if a man 
home port briefe d entre in caſu bring a writ of entrie i caſu pro- 
proviſo, del alienation fait per le viſo, of the alienation made by the 
tenant en dender a ſon dijinberi- tenant in dower to his difinneri- 
tance, et counta del alienation tance, and counteth of the alie- 
fait en fee, et le tenant dit, que il nation made in fee, and the tenant 
ne aliena pas en le manner come faith, that hedid not alienin maner 
le demaundant ad declare, et fur as the demandaat hath declared, 
ceo ſount a iſſue, et trove et per and upon this they are at ifſue, and 
verdict, que le tenant alyenaſt en it is found by verdict, that the te- 
le taile, ou pur terme d auter vie, nant aliened in taile, or for tearme 
le demaundant recovera: uncore of another man's life, the deman- 
Palyenation ne fuit en le manner dant ſhall recover: yet the alicna- 
come le demaundant avoit declare, tion was not in manner as the de— 


&c. mandant hath declared, &c. 


AA HERE modo et formã are of the ſubſtance of the ifſuv, and where but words of fœme, 
this diverſity is be obſerved. [e] Where the ſue taken gocth to the point of the 
writ or action, there modo ct formd are but words of forme, as here in the cafe of the writ of 
entrie ix caſu proviſe, and ſo is the (Se.) well explained in this Section. But otherwiſe it 
is when a collaterall point in pleading is traverſed ; as if a fcoffment be alleadged by two, 
and this is traverſed modo et forma, and it is found the teoffinent of one, there modo ef formt 
is matcriall, So if a feoftment be pleaded by deede, and it is traverſed abſque bee god feof- 
favit modo et formd upon this collaterall ifluce, modo et forma arc fo clentiail, as the jury cun- 
not find a feoffment without deed, 


Scct. 484. 
TROVE oft per JUXY, fi ſoient ſeig- ALSO, if there bee 


verditt, que il nior et tenant, ot le te- lord and tenant, and 
tient per fealtie nant tient del ſoignior per the tenant hold of the 
tantum. Here is an- fealtie ſolement, * et le lord by fealty only, and 
2 0 be 2 ſeigniordiſireine le tenant the lord diſtreine the 
iſſue bee upon a collate- Fur rent, et le tenant tenant for rent, and 


call gaſes yer if by — porta brige de treſpas the tenant bringeth a 

inding ot part of the r 3 ; 4 1 „e 

ilue, it (hall appcare to ENVErRS gh Jergntor dc writ of tre * agaĩnſt 

the court that no ſuch ſes aVers yin priſes, his lord for his cat- 

1 _ et le ſeigniar plede que tell fo taken, and the 
* * 4 Ce — 5 

whole had been found, le tenant tient de luy lord plead that the tenant 


there modo et forms per fealtie et certain holds of him by fealtie 
arc but words of forme, EY bs 9 
as here in the caſe which 7?» ef pur rent arere and certaine rent, and 
Liteon putteth of the I vient à dijiremer, Sc. for the rent behinde he 
3 "nant ap. et demaunde judgement came to diſtreine, &c. 
Car le matter  briefe part vers li, and demand judgement 
del ifſue eft lequel il quare vi ct armis, &c. of the writ brought a- 
tent deluyou nemy, el [ auter dit, que il ne gainſt him, quare vi ef 


Se. tient de luy en le maner armis, Ec. and the other 
Here it appeareth, that Came i ſuppoſe, et fur ſaith, that hee doth not 
ces 


„, L. and XI. and Roh. 
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Lib. 3: 


ceo ſont a iſſue, et treve 


% per verdict que il 


tient de luy fer fealtie 


4 caſo le 


briefe abatera, et un- 
core il ne tient de luy en 
le maner come le ſeig- 
nior avoit dit. Car le 
matter de Fijjue &ft, le- 

quel le tenant tient de 
luy ou nemy; car $i 


tant; 3 eN Ct 


tient de luy, coment que 


k 


le fignior diſtreina 
le tenaut pur auter 
ſervices que ne dat 
aver, uncore tel briefs E 
de tre/þefſe, quare vi 
et armis, &c. ue g7/t 
envers le feigilor, mes 
{erra avate. 


rd, but ſhall abate. 


Ot Releaſes. 


hold of him in the man— 
ner as he ſuppoſe, and 
upon this they are at il- 
ſue, and it is found by 
Verdict that he holdeth 
ot him by fealty onely ; 
in this cate the writ 
ſhall abate, and yet hee 
doth not hold of him in 
the manner as the lord 
hath ſaid. For the matter 
of the ifſue ie, whether 
the tenant holdeth of 
for if hee 
him, al- 
though that the lord 
diſtreine the tenant for 
other ſervices which he 
ought not to have, yet 
of treſpaſſe 
Jeare vi ct armis, &c. doth not lic againſt the 


him or no ; 


hold=eth of 


ſuch writ 


Sect. 485. 


if the matter of the i:Tus 
be found, it is ſuthcient, 
And this rule holds in 
criminall cauſes. For if 
A. be appealed, or indict- 
ed of murder, *.. that 
hee of malice prepenſed 
ki! led J. A. ple. adeth that 
he is not guilty modo tt 
Forma, yet the jury may 
find the defendant guiltſe 
of mantlaughter with- 
out malice prepenſe J, be- 
cauſe the killing of J. 1s 
the matter, and malice 
prepenſed is but a eir— 
cumſtance. 

In aſliie of darrelue pre- 
ſentmen, it the plain— 
tite alle age the avoyd- 
ance of the church by 
privation, and the jury 
ind the «ovdance by 
death, the plain tite thall 
have judgn zent; tor the 
manner of voydance 18 
not the title of the plain- 
tite, but the voydan.c is 
the matter. 

[4] If a gardcine of 
an hoſpital bring an 

athfe avaintt the ordinary, 


ae pleadeth that in his viſitation he deprived him as ordinary, whereupon iflue is taken, 


and it is found that he deprived him as patron, the ordinary thall have judg zement, for the 
depri wation is the ſubſtance of the mutter. 


"The lc #1, e covenant with the lenor net to cut downe any trees, &c. and bind himſelf in a 
bond of fort A ounds for periorate ince of covenants, the leſſee cut downe ten trees, the leſſor 
1 ot debt upon t. ie bond, and aſſig neth a breach that the leſſee cutteth down 
wwenty trees, whereupon iflue is joined, 


bringeth a: 


and the jury 


y ſinde that the leflve cut 


dovene ten, 


Judge ment {hall be given for the plaiatite ; tor ſutficient matter of the ifſue is found for the 


P alnti ile. 


AUXY, * en briefe 
de tr Palle de 
batterir, ou des biens 
emports, 1 le defen- 
dant pleae de rien cul- 
fable, en le manner 
come le plaintife fp - 
poſe, et trove eſt 
le defendant ejt Er 
pable en auter ville, 
cu a auter jour que 
le plaintife ſuppoſe, 


uncore il recovera. 


Sect. 485. 


L SO, ina writ of 

treſpaſſe for bat- 
terie, or for goods 
carricd away, it the 
defendant plead not 
guiltie, in manner as 
the plaintife ſuppoſe, 
and it is found that the 
defendant is guiltie 
in another towne, ur 
at another day than 
the plaintife ſuppoſes, 
yet hee thall recover, 


n, I.. 


73 N briefe Ae tre 
paſſe de b, ttery, et 
des biens emports, c. 


Here Littieton ſpeaketh of 


actions brought tor things 
tranitory. In which cuſes 
the wrong being done in one 
towne, the p! aintite nay 
not only alledge it in ano— 
ther tou ne, as "Littleton here 
ſaith, but alſo in another 
county, and the jurors upon 
not guilty pleaded are bound 
to find tor the plaiatite, 
Neither can the aſſault, bat- 
tery, or tabing ot TOO! ds, & c. 
alledged in another county, 
be traverſed without ſpe ciall 
caute 


and M. and Roh, 


282 


(Doc. Fle. 191- Ant. 227. 
2. Roll. Abr. 704. 708, 
Sid. 5. Hob. 18. 73. 81. 


Dor. Pla. 355+ 344313“ 
Pl. Com. 101. 


(9. Rey. 448. 1. Cro. 14. 10. 
Haw, P. Bo 266 6.) 


6. E. g. 41. b. 25. E. g. 50. 
9 H. 7. 3. 13. H. 7. 14 
29 Z. 3. 38. 

(Sid. 21. 42 


(Doc. Pla. 348.) 


fd] 8. N 3. 70. 8. ATi. 29. & 39. 


9. E. 3. 338: 24. E. 3. 34. 
. K. 4 7. HA. . 11 
vl. > 92. g. Mar. Dier 116. 


40. E. 3. 35. 

Mer 2. 2 g. Ph. & Mar. 115. b. 
Trin. 22. Eliz. Rot. 920. Wol- 
man's cale 41. EK. 3. 28. 

34. Aſſ. 3. 39. Aſi. 3. 

35 E. 3. verdict 47. 

2. E. g. 1. b. 18. E. 3. 48. 
31. E. 3. account 58. 28. All. 48. 
(2. Roll. Abr. 704. 719.) 


(11. Rep. 3.) 


. Rep. 2. b. 2. Roll. Abr. 688. 
Doc. Pla. 9. 369.386.) 


(1. Roll. Abr 335. Hob. 103.104. 
Doc. Pla 367. 3 Reps 77. 7 


Lib. 3. | Cap. 8. 


'1, Rep. 1. 946. 6. Rep. C, b.) 


Doc. Pla. 465. 2. Cro. 43. 972. 
Noy 37. 3. Cto. 353 Doc. 


Pla. 261.) 


(1, Leo. 29. Sid. 934. 24. 
z. Rep. 52. b. Ant. 143. b. 
Dor. Fla. 43. 2. Sid. 118. 
C10. El. 99.) 


Trin. go. Eliz. in the King's 
bench, betweene Inglebert and 
Jones. And herewith agreeth 
a judgement in the court of com. 


pleas, Paſch, 38. Elir. Rot. 1656. 


ſe] 38. E. g. 1. 


* (1. Cro. 105. Ant. 72. Mo. 330. 


2. Cro. 372.) 

{/] 2. H. 4. 18. 31. E. 3. 
Gager. deliver. 5. 

[*} 42. All. 12. 4. E. 3. ca. 5+ 
18. E. 3. ca. 1. & ca. 6. 

4. H. 4. ca. 2. : 
[4] Li. 6. fo. 46. 47- Dowdale 8 
cale. g. E. g. All. 446. 27. E. 3. 
86. 1. All. 16. 3. Aſſ. 4. 
6. Al. 4. 3. All. 7. 18. E. 3. 38. 
21. A fl. 8. 29. Aff. 3. 44. E. 3. 6. b. 
14. II. 4. 35. 5: H. 5. 2. 

10. H. 6. 13. 21. H. ©. 51. 

37. H. 6. 2. 7. E. 4. 45 


16. E. 4. 1. 22. E. 4. 19. 


1g. II. 7. 17. 2. Mar. Br. at- 
taint. 104. 10. Eliz. Dicr 171. 
fi} 19. H. 6. 48. 11. II. 6. 16. 
47. E. g. 23. b. 46. E. 3. 3. a. 
9. II. 6. 62. 21. 11. 6. 27. 

14. II. 8.24. 18. E. 4- 1. 

20. H. 6. 2. 34. H. 6. 42. 

14. II. 6. 21. 22. 4. H. 6. 13. 
37. H. 6. 25. 12. E. 4. 12. 
v8. H. 8. Dier. 29. 

21. E. 4. 19. 80. 27. H. 8. 19. 
12. II. 8. 1. 11. II. 4. 65. 

19. H. 8. 6 


_ (Hob. 133. 1. Leo. 301. Cro. 


Car. 314. Cro. Ja. 366.) 


Axt not in L. and M. nor Roh. + moltes added in L. and Mi. and Roli. 1 maiter—mannxcr, L. and XI. and Ro! 
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Heep which E * int 011 F* plu- And to in many other 
(uten th to joe certain , 8 EY”. © . 
place , as if a conſtable of a „rs auters Caſes ceux caſes theſe words, wig. 


towne in another county parols, ſcilicet, en lema- in manner as the de- 


F ner come le demarndant mandant or the plain- 
may traverſe the county (but ou le plaintife ad ſup- tite hath ſuppoſed, do 
he muſt not reſtrhere) out tf poſe, me font aſcun notmakeanymarterof 
towne W hee is con- + matter de ſubſtance ſubſtance ot the iſſue: 
ſtable, And ſoit is of taking dof Iſſue r: car en bricfe for in a writ of right, 
. de dreit, lau le miſe where the miſcis joyn— 
another county, he muſt tra- % Joyne fur lo mere ed u pon the m gere 
9 - fication droit, il eft a tant adire, ri ght. that is as much 
is not reſtrained to acertaine et a tel offeet, ſcilicet, as to lay, and toſuch ef- 
= be it lequel ad pluis mere fect, vis. whether the 
as wa A* herd dreit, le tenant ou le tenant or demannd- 


efore alledged, and the like, demamdaut al choſe en ant hath more mcere 
then albeit the action bee 


brought in a forraine coun- demand, right to the thing IN 
tie, yet he muſt alledge his demand. 


juſlification in the county 
where the action is brought. As if a man be beaten in the county of Midlllliſi , and hee 
bringeth his action in the county of Buck, the defendant cannot p.cade that the plaintiſe 
aſſaulted him in the county of 774d. e., and traverſe the county, but he muſt pleade his 
juſtification in the county of Brck, for that the cauſe of his juſtification is good in any place, 
And fo it is in caſe of bailement of goods, and other cafes for trantitory things; as for exainplc. 

In an action upon the caſe the plaintite declared for ſpeaking ot flanderous words, which 
is tranſitory, and laid the words to be ſpoken in Todi, the detendant picaged a concord 
for ſpeaking of words in all the counties of England, ſaving in Lendon, and traverſed the 
ſpeaking of the words in London: the pliintife in his replication denicd the concord, where- 
upon the deſendant demurred, and judgment was given for the plaintiſe. For the court 
ſaid, that if the concord in that caſe ſhoutd not be traverſed, it would tollow, that by a new 
and ſubtile invention ct pleading, an ancient principle in law (that for tranlitoric Cauſes of 
action the plaintife might alledge the ſame in what place or county he would) ſhould be ſub- 
verted, which ought not to be ſufferca; and theretore the judges of both courts allowed a 
traverſe upon a traverſe in that caſe : and the wiſedome of the judges and ſages of the lau- 
have alwayes ſuppreſſed new and ſubtiic inventions in derogation of the common law. Arn 
therefore the judges ſay in one booke fe, We will not change the law which aivayes hath 
been uſed. And another faith { /], It is better that it be turned to a default, than the luw 
ſhould be changed, or any innovation made, 

A man did grant a rent, with a new invented clauſe of diſtreſſe, . that the grantee 
ſhould hold the diſtreſſe againſt gages and pledges ; and yet by the whole court he thail gage 
deliverance, for otherwiſe by this new invention a'l replevyes ſhall be taken awar, 55 

[*] See many other new inventions in derogation of the common law diſallowed by the 
judges, and by the court of parliament, ' 

[4] Where the jury is bound to finde aſwell locall things in many caſes as tranſitory in 
other counties, ſee at large in my Reports. . 

By this which hath beene ſaid you flu know the law as it is now in uſe in theſe caſes, 
and the better underſtand our [i] books, when you thall reade them concerning as well locull 
as tranfitory things, wherein you ſhall ſinde great variety of opinion in our bookes, 

Si le defendant plead de gion culpable. This is a good iſte, if the deſendant 
committed no battery at all; but regularly by the common law if the defendant hath cauſe or 
Juſtification or excuſe, then can he not pleade not guilty, for then upon the evidence it hall 
be found againſt him, for that he confetieth the battery, and upon that ifue cannot juſtine it, 
but he mult pleade the ſpectoll matter, and confeſſe and juſtiſie the battery. 

The like law is in other cates, and therefore this is a learning necellary to be knowne, for 
that the loſſe of moſt cauſes dependeth the reupon. As if in battery the defendant mav joſtiße 
the ſame to be done of the plaintite's owne attault, ho muſt pleade it ſpecially, and my ſt not 
pleade the generall iffue, and 10 of the like. In treſpaſle of breaking his cloſe, u pon not guilty 
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he cannot give in evidence, that the beaſts came thorow the pluintife's hedge, which he ought 
to keep, nor upon the generall iſſue juſtiſte by reaſon of a rent: charge, common, or the like. 
In 1 the defendant pleadeth nor detiner, he cannot give in evidence, that the goods 
were pawned to him for money, and that it is not paid, but muſt pleade it; but he may give in 
evidence a gitt from the plaintite, for thut proveth he detaineth not the plaintife's oods, 
[4] So in an action of walte, upon the plea 2 <va/? fait, he may give in ovine any 
thing that proveth it no waſte, as by tempeſt, by lightening, by enemies, and the like; but 
he cannot give in evidence juſtifiable waſte, as to repaire the houſe, or the like. [e] It one 
doth waſte, and before the action brought the leſlſee repaĩreth it, and after the leflor bringeth 


an action of waſte, and the leflee pleade quod non fecit vaſ um, he cannot give in evidence the 
eſpeciall matter. 


If two men be bound in a bond jointly, and the one is ſued alone, he may plead this mat- 


ter in abatement of the writ ; but he cannot plead non eff faftum, for it is his deed, though it 
be not his ſole deed, [F] See in JYhelpdale's cafe, where a man may ſafely plead non ff 
fa#um, and where not, and the former books that treat of that matter well reconciled. 

[e] Upon plen? adminifiravit pleaded by an executour, et iſſint riens inter maines, if it be 

roved that he hath goods in his hands which were the teſtatour's, he may give in evidence 
that he hath paid to that value of his owne mony, and need not plead it ſpecially, (1) 

In an afliſe, if the tenant plead nul tort aul difſſciſin, he cannot give in evidence a releaſe 
after the ditleifin ; but a releaſe before the diſſeiſin he may, for then there is no diſleiſin upon 
the matter, | 

In a writ of right, if the tenant joyne the miſe upon the meere right, he cannot give in 
evidence a collaterall warranty; for he hath not any right by it, * therefore it ought to 
have been pleaded. 

Of this learning you ſhall reade plentifully in our bookes, and in my Reports. This little 
taſte ſhall here ſuthce to make the reader capable of the reſt. Regularly whenſoever a man 
doth any thing by force of a warrant or authority, he muſt plead it. 

Eut all that hath been ſaid muſt be under two cautions : tirſt, that whenſoever a man can- 
not have advantage of the ſpeciall matter by way of pleading, there he ſhall take advantage 
of it in the evidence. For example, the rule of law is, that a man cannot juſtiſie in the Ki- 
ling or death of a man; and therefore in that caſe, he ſhall be received to give the eſpeciall 
matter in evidence, as that it was /e d:ſendendo, or in defence of his houſe in the night againſt 
theeves and robbers, or the like. 

Secondly, that in any action upon the caſe, treſpaſſe, battery, or of falſe impriſonment 
againſt any juſtice of peace, maior, or bailite of city or towne corporate, headborough, 

rt-reve, conſtable, tithingman, collector of ſublidy or fifteen, in any his majeſty's courts 
in Weftminſier, or elſewhere, concerning any thing by any of them done by reaſon of any 
of their offices aforeſaid, and all other in their aide or atiſtance, or by their commandement, 
&c they may plead the geacrall iſſue, and give the ſpeciall matter for their excuſe or juſtiſi- 
cation in evidence. 

In an action of treſpaſſe or other ſuit againſt any perſon for taking of any diſtreſſe or other 
act doing by force of the commiſſion of ſewers, the defendant in any ſuch action ſhall and 
may make avowry, conuſance, or juſtification generally, that it was done by authority of the 
commiltion of ſewers for lotte or taxe aſſeſſed by that commiſſion, &c. and the plaintite ſhall 
reply he did it of his owne wrong without ſuch cauſe. And both theſe acts were made 
tor avoiding of prolixity and captiouſneſſe of pleading, tending to the great charge and 
danger of officers aud miniſters of juſtice, &c. Evidence, evidentia. This word in legall un- 
deritanding doth not cnly containe matters of record, as letters patents, fines, recoveries, 
intolments, and the like, and writings under ſeale, as charters and deeds, and other writings 
without {eale, as court rolles, accounts, and the like, which are called evidences inffrumenta, 
but in a larger ſenſe it containeth alſo ze/?imonia, the teſtimony of witneſſes, and other 
procfes to be produced and given to a jury, for the finding of any ifſue joined betweene the 
parties. And it is called evidence, becauſe thereby the point in iſſue is to be made evident 


to the jury, Probationes debent eſſe evidentes (id ct) perſpicue ct faciles intelligi, But let us 


now returne to Littleton. 


Ou a auter Jour gue le plaintife ſuppoſe. [5] As if the treſpaſſe were done the 
fourth of May, and the plaintite alledgeth the ſame to be done the fitth of May, or the 


firſt of May, when no treſpaſſe was done; yet if upon the evidence it falleth out that the 


treſpatle was done before the action brought, it ſufficeth : and this is warranted by Lirtieton, 
who ſpeaketh indefinitely, that the jury may find the defendant guilty at another day than 
the plaintite ſuppoſcth, | 


Et a tiel effect . Herc is to be obſerved, that the law of England reſpecteth = 
effec 


Sect. 485. 
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25. H. 8. Br. 
(Doc. Pla. 197.) 


a2. H. 6. 33. 


4+ Rep. 33. 2. Roll. Rep. 491. 
olt. og. 1. Leo. 228.) 


[JJ 12. H. 8. 1. 19. E. g. 
Walt, 30. 20. E. 3. Walt. 32. 


[e] 10. Eliz, Dier 276. 
2. Mar, Dicr 212. 


(1. Sid. 450. Doc, Pla. 198.) 


/] Lib. 5. fo. 119. Whelp- 
ale*'s cale. 7. Z. 4 5 7. E. 8. 
Br. non eſt fact. 14. 1. II. 7 15. 
14. H. 8. 28. Pl. Com. Dive aud 
Man caſe. 36. H. 8. Dicer 3g. 
2. Mar. Dier 1182. 1-Eliz.Di.167, 
g] Hill, 10. H. 8, Rot. geg. 
in com. banc, et Mich. 6. E. 6. in 
com. banco. Bendloes. 7. H. 35 9. 
6. H. 7. 10. 34. E. 3. Droit 29. 
E. 3. 38. 8. E. 3. 24. 33. E. g. 
'erd. 18. H. 6. 24. 39. H. 6. 38. 
18. E. 3. 19. Pl. Com. 81.173. 
21. II. 7. 76. 16. Kiclw. 
81. E. 4. 11. nv. E. 4. 45» 
13. H. 7. 13. Stant. PI, Cor, 1g. 
22. All. 55. 37. H. 6. 21. 
(Doc. Py 108. Ant. 227. as 
Hob. 174 Poit. 30g. b.) 


7. Ja. ca. go 


23. H. 8. ca. Lo» 


k] 19. H. 6. 47. 5- E. + 8. 
2 5 66. 


(Cro. Jac. 366. 1. Cro- 301.314. 
515. 228. 229. 2. C10. 202+ 
Sid. 308.) 


(1) Yet if the matter be pleaded ſpecially, that is not cauſe of demurrer, though it amounts to the general iſſue, b:rauſe it has v0 


Colour of mutter in laws as wat adjudzed by juftice Malmefley. Hobs 127. Lord Nott. Mos. 


7 F 


Lib. 3, Cap. 8. 


effect and ſubſtance of the matter, and not every nicety of forme or circumſtance : Qui here 
in literd, haret in cortice, et apices juris non ſunt jura. 


(Ant. 266. a.) 


6. E. 3. 25 


Vid. Sekt. 447. 


6. AM. 1. 10. Aff. 16. 


* Je entre en nature de afſiſe il recovera. Mes fi Pheire port (the beginning of next 
+ ſuiſt—porta, L. and M. and Roh. 


both MSS. 


ZT EM. f home ſoit diſſeiſie, 

et le difſeiſor devie ſeiſie, 
Sc. et ſon fits et heire eſt eius 
per diſcent, et le difſeiſee en- 
ter fur I heire diſſeiſor, lequel 
entrie eſt un diſſciſin, &c. i F heire 


port afſiſe, ou briefe 


tre en nature de ajjiſe, il reco— 


Ver A. : 


Of Releaſes, 


Sect. 4.86. 


Scct. 486, 487. 


ALSO, if a man he difleiſed, and 

the diſſeiſor dyeth ſeiſed, &c. 
and his ſonne and heire is in by diſ- 
cent, and the diſſeiſee enter upon 
the heire of the diſſciſor, which 
entrie is a diſſeiſin, &c. it the 


* de en- heire bring an aſſiſe, or a writ of 


entrie in nature of an allite, hee 
(hall recover. 


2 the reaſon hereof is, for that in the writ of right mentioned in the next Section, 
the charge of the grand aſſiſe upon their oath is upon the meere right, and not, upon 


the poſſeſſion. 


CAR ff le here 

le dliſſeiſor, &c. 
Here is a diverſity to be ob- 
ſerved concerning that which 
hath been ſaid, when the poſ- 
ſeflion ſhall draw the right of 
the land to it, and when not. 
And therefore when the poſ- 
ſeſſion is firſt, and then a right 


. commeth thereunto, the entry 


of him that hath right to the 
poſſeſſion ſhall gaine alſo the 
right which, as before it ap- 
peareth in thoſe caſes there 
put, followeth the poflefſion, 
and the right of poſſeſſion 
draweth the right untoit ; but 


when the right is firſt, and 


then the potl-ſhon commeth 
to the right, albeit the poſleſ- 
ſion be — (as here in 
Littleton's caſe it is by the 
hcire of the diſſeiſor) yet the 
right of the diſſciſec remain- 
eth. 

Briefe dentrie en 
le per. 4. dycth ſeiſed, 
and the land deſcendeth to B. 
his ſonne ; before he entreth, 
an eſtranger abateth and dy- 
eth ſeiſed, B. entreth, againſt 
whom the heire of the abator 
recovereth in an aſſiſe. B. 
may have a writ of mort dau- 


Sect, 487. 


ES 4 I heire 
A port briefe de 
droit envers le dif- 
feiſee, il ſerra barre, 
pur ceo que guant 
le graund afjije eſt 


jure, lour ſerement fl 


ſur le mere droit, et 


nemy fur 


le Pg. 


ſeſſion. Car i! heire 


4 diſeifor + ſuf 


un affiſe de novel 
diſſeiſin, ou briefe 
dentre en nature 


d affiſe, et recoveraſt 
vers le dliſſeiſee, et 
ſuiſt execution, un- 
core poit le diſſeiſee 
aver brigſe dentre 
en le per envers luy 
de le difſeifin fait a 
luy per ſon pere, ou il 
port aVer ENVErS 


P beire briefe de droit. 


BUT it the heyre 

bring a writ of 
right againſt the diſ- 
ſeiſee, he ſhall bee 
barred, for that when 
the graund atflile is 
ſworne, their oath is 
upon the meere right, 
and not upon the poſ- 
ſeſſion. For if the 
heyre of tlie diſſei- 
ſor ſue an atlile of n- 
vel diſſciſiu, or a writ 
of entrie in nature of 
an aſliſc, and reco- 
vers againſt the diſſei- 
ſee, and ſucth execu- 
tion, yet may the diſ- 
ſeiſee have a writ of 
entrie inthe per a gainſt 
him, for the diſleitin 
made to him by his 
father, or he may have 
againſt the heire a writ 
of right. 


COHr 


Section) not in L. and M. nor Roh. but in 
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i 
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ceſter, and recover the land againſt him. And if the diſſeiſin had beene done to A. &c. 
then after the recovery in the affiſe, B. ſhould have had a writ of cutrie in the per, becauſe 


the heyre that is in by diſcent is in the per, 


Sect. 488. 


MES q le heyre doit reco- 

ver envers le diſſeiſee en le 
caſe avantdit per briefe de droit, 
donque tout fon droit ſerroit clere- 
ment ale, pur ceo que judgement 
final ſerroit done envers luy, que 


Jerrait encounter reaſon lou le 


difſerſee ad le pluis meere droit, 
r 


BRUT if the heire ought to reco- 

ver againit the diſſeiſee in the 
caſe aforeſaid by a writ of right, 
then all his right ſhould be cleere- 
ly taken away, for that judge- 
ment finall ſhall bee given againſt 
him, which ſhould bee againſt 
reaſon where the diſſeiſee hath 
the more meere right, 


Judgement final. The forme whereof you ſhall fee in the laſt Section of this 
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8 | Vid. Set. 87. Se. 
Que ſerra encounter reaſon. Argumentum ab inconvenient. (Poll. 295: .) 


Sect. 


73 T ſaches, mon fits, que en briefe 
de droit, apres ceo que les 
quater chivalers ont eflie le grand 
aſnſe, donques il nad pluis greinder 
delay que en un brief de forme- 
don, apres ceo que les parties 


font a iſue, &c. Et fi le miſe ſoit 
ſayne ſur le battaile, donques il ad 


489. 


AND know (my ſonne) that in 

a writ of right, after the foure 
knights have choſen the grand aſ- 
ſiſe, then he hath no greater de- 
lay than in a writ of /ormedon, af- 
ter the parties be at iſſue, &c. 
And if the miſe bee joyned upon 
battaile, then hee hath leſſer de- 


memare delay. lay. 
84 77.4 11. E. See for this word in the laſt Section of this chapter. (Poſt. 294. b.) 
Tue, Se. Or demurrer, which is an iſſue in law. (5- Rep. 104) 


Sect. 490. 


1 TEM, releaſe de teut le droit, 
Sc. en aſcun caſe eſi bone, fait 


LSO, a releaſe of all the right, (+ 244) 


&c. in ſome caſe is good, 


a celiq que eſt ſuppoſe tenant en ley, made to him which is ſuppoſed 
coment que il wad riens en les tenant in law, albeit he hath no- 
tenements. Siceme en præcipe thing.in the tenements. As in a (Am. 266. 267.) 
quod reddat, / le tenant alie- præcipe quod reddat, if the tenant 
na la terre pendant le briefe, et alien the land hanging the writ, 
furs le demanundant reliſſa a and after the demandant —_— 

| uy 


Lib. 3. 


Cap. 8. 


luy tout ſon droit, &c. cel releaſe 
eſt bone, pur ceo que il eft ſup- 
foſe d'eftire tenant per le ſuit del 


demandant, 


leaſe fait. 


EN meſme le manner eft fi 

en præcipe quod reddat /: 
tenant vouche, et le vouchee entre 
en le garrantie, fi apres le de- 
mandant releſſa al vouchee tout ſon 
droit *, ceo eft aſſets bone, pur ceo 
gue le voucbee apres ceo que 
i avoit enter en le garrantie, 
et tenant en ley al demandant, 


Se. 


[4] 10. E. 4. 13. 12. Af. 41 
22. Al. 13. 23. E. 3. 21. 25. E 
40. 38. E. 3. 10. 11. 7. E. z. 6. 
19. E. g. tit. Reſceit. 34. E. 3. .; 
tit. Reſceit. g. E. 4. 16. 39. H. 6. ſaid before. 
40. 17. Al. 24. B. II. 7. 5. 
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et uncore il nad 
riens en la terre al temps de re- 


Sect. 491, 492. 


to him all his right, &c. this re- 
leaſe is good, for that he is ſup- 
poſed to be tenant by the ſuit of 
the demandant, and yet hee hath 
nothing in the land at the time 


of the releaſe made. 


Seck. 491. 


N the ſame manner it is in a 
præci pe quod reddat the tenant 
vouch, and the voucheeenters in- 
to warranty, if afterward the de- 
mandant releaſe to the vouchee 
all his right, this is good enough, 
for that the vouchee after he hath 
entred into warranty, is tenant in 
law to the demandant, &c. 


. ] | E RE it doth appeare, that there is a tenant in deed and a tenant in law, and Lirileten 
3. in this and the next Section putteth two examples of tenauts in law, wiz. (Y) the 
tenant to a præcipe after alienation, and of the vouchee, whercof ſomewhat hath been 


And it is obſervable, that Littleton ſaith, that in both caſes hee is tenant in law to the 


20. Aſſ. 2. 14. E. 3. Proceden- demandant, and yet he hath nothing in the land. And therefore if after the vouchee hath 


do 4. 9, E. 3. 17. 32. E. 3. 
Quare Imp. 2. Dyer. 17. Eliz. 
341. Scct. 447. 

* Vi. devant Set. 447. 

(Ante 265. b. 27. as 


entered into warranty, and become tenant in law, an anceſtor collaterall of the demandant 
releaſeth to the vouchee with warranty, he ſhall not plead this againſt the demandant, for 
that the releaſe by the eſtranger is voide, which, beſides the authorities before vouched, ap- 
peareth by Littleton himſelfe; “ for he ſaith, that he is tenant in law to the demandant, 


whereby he excludeth that he is tenant in reſpec of any eſtranger, 


Glan. li. 1. ca. 1. Bract. li. 3. 
fo. 101. Brit. fo. 71, Flet. Ii. 1. 
ca. 15. & 16. 


OTA, there be two 

kind of actions, ig. 
one that concern the pleas 
of the crowne, placita co- 
ronæ, or placita crimina- 
lia; another that concerne 
common pleas, placita com- 
munia, ſeu ciwilia. Of 
that which concerneth pleas 
of the crowne, Littleton 
ſpeaketh hereafter in this 
chapter. Of actions con- 
Mir. ca. 2. (. 1. Bract. ub. ſup. cerning nnen pleas, Lite 
Wine. 3B. 2. en. a7 tleton ſpeuketh in this place. 
And theſe are threefold 
(that is to ſay), reall, 
perſonall, and mixt. Pla- 
citorum aliud perſonale, aliud 
reale, aliud mixtum. Or, Ac- 
tionum queedam ſunt in 


* &c. added L. and. M. and Roh, 


+ Cc. not in IL. and M. nor Roh. 


Sect, 492. 
2 TEM, quant al 


releaſes d actions, 
reals et perſonals, 
il eſs int, que af- 
cuns actions font 
mixt en te realty et 
en le perſonaltie + fi- 
come un action de 
waſte ſue envers te- 
nant a terme de vie; 
ceſt action oft I en te 
realtie, pur ceo que le 
lieu waſte ſerra re- 
cover; et auxy en le 


LS O, as to re- 

leaſes of actions, 
realls and perſonals, 
it is thus. Some 
actions are mixt in 
the realty and in the 
perſonalty: as an action 
of waſt ſued againſt 
tenant for life; this 
action is in the real- 
tie, becauſe the place 
waſted ſhall bee reco- 
vered; and alſo in the 


perſonaltie, becauſe 


per- 


en not in L. and M. nor Roh. 


d arg rg Rn 
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Lib. 3. 
ferſonaltie, pur ceo 


gue treble damages 


ſerront recovers pur te 


4 fortious waſl fait per 
le tenant ; et pur ceo 
en ceſt action un re- 
leas d actions reals eft 
hon plee en barre, et 
iſnt eft un reless 
a" actions perſonals. 


. Tenant pur vie. 


Of Releaſes. 


treble damages ſhall 
bee recovered for the 


wrongtull waſte done 


by the tenant; and 
therefore in this ac- 
tion a releaſe of ac- 
tions reals is a good 
plea in barre, and ſo 
is a releaſe of actions 
perſonals. 


Sect. 492. 285 


rem, guæ dam in perſonam, et ( Plo. 

nadam mixt. A generals en 

y, attio is defined, (1 Ac- [i] Vide Set. 444. 
tio nihil alind off quam jus Bradt. lib. 3. fol. 98. 
proſequendi in Jud a Fieta lib. t. cap. 15. 
ibi debetur, Or, Aion n'efft Mirror Cap. 3. 5 l. 
auter choſe que loyall demande 


; de /on droit. 


[+] And by the releaſe of [I] Lib. 8. 153. Alcham's caſe, 
all actions, cauſes of action 35. H. 8. Dier 37. 5. Mar, 217, 
be releaſed ; but within a ſub- 1 4 II. 6 8. Vid. 42. K. 3. 
miſſion of all actions to arbi- 3. 

© 0 . R Ds 8. . * . « b. ) 
trement, cauſes of action are rn TOY 
not contained, 


Aud fo it is if it be brought againſt tenant for yeares, becauſe 


it agreeth with the reaſon of Littleton here rendred, viz. that the place walled ſhall be reco- 
vered, and therefore ſoundeth in the realty. 


Auxy en le perſonaltte, pur ceo que treble damages ſerra recover, (Crs, Car. 5100 . 


which doe ſound in the perſonaltie. 


Wherctore Littleton concludeth, that in an action mixt 


a rcleaſe of all actions reals is a good barre, and fo is a releaſe of all actions perſonals, 

And here 1s to be obſerved a diverſity betweene the act of the party, andan act m law ; for a 
man by his owne act cannot alter the nature of his action; and therefore if the leflee for life or 
lufee tor yeares doe waſte, now is an action of waſte given to the lefior, wherein he thall re- 
cover two things, :. the place waſted, and treble damages: in this caſe it the leflor releaſe 
all actions recalls, he ſhall not have an action of waite in the perfonalty only; and it he relcate 


all actions perſonals, he ſhall not have an action of watte in the realty only. 
L And ſo it is if the lefſee doth waſte, and utter ſurrendreth to the leſſor his eſtate, and {/] 19. H. 6. 66. 14. H.6.14 


the leſſor accept thereof, the leſſor ſhall not have an action of waſte, 
But by act in law the nature of the action may be changed; as if a man make a leaſe pur | 


11. R. a Wait. 99. 14. H. 8. 144 
„3. 1H. 8. Br. Waſte, 
7. Rep. 75.) 


e 


terme d"auter vic, and the leſſee doth waſte, and then cefy gue wie dyeth, an action of walte { Noy 118.) 
{hall lye for damages only, becauſe the other is 4 
And againe, hereupon is another diverſity to be obſerved, that in cafe when an action is 
well begun, and part of the action determineth by act in law, and yet the like action tor the 
reſidue is given, there the writ ſhall not abate, but proceed. But where by the determination 
of part the like action remaineth not for the reſidue, there the action well commenced ſhall 11. H. 6. 43. ©. F. 4. 30. 
abate. As if an action of waſte be brought againſt renant pur terme d'arter vie, and hanging 24: E. 3. 72. 18. E. g. 28. 


the writ cy gue wie dyeth, the writ ſhall not abate, but the plaintife ſhall recover damages 3 


by act in law. 


. 6. 20. 
(7. Rep. 77. 80 2) 


only, becauſe if cg que vie had died betore any action brought, the letlor might have an (Sid. 61. You. 322.) 
action of waſte for the damages. So if an gjefione firme be brought, and the terme incurreth 
hanging the action, yet the action ſhall r tor damages only, becauſe an -r&one doth 


lye after. the terme for damages only. 


ut if tenant pur avter vic bring an afſiſe, and cy 


gue vie dyeth hanging the writ, albeit the writ were well commenced, yet the writ ſhall 
abate, becauſe no aſſiſe can be maintainable tor damages only. | 
So if an action of waſte be brought by baron and tem in remainder, in eſpeciall tay le, and 
hanging the writ the wife dieth without iflue, the writ ſhall abate, becauſe every kind of 2. I. 4. 22. 6. F. e. briefe 809. 
action of waſte muſt be ad exheredationen. ; 
If a writ of annuity be brought, and the annuity determineth hanging the writ, the writ 34: II. 6. 10. 9. F. 4. 39. 


faileth for ever, becauſe no like action can be maintained for the arrerages only, but tor 


the annuity and arrerages. 


(Ant. 53. b. Flo. 18. b.) 


14. H. 7 31. 18, E. 3. Scire 
lacias 10. 
(G. Jones 215. Cro.Car, 171. 


But where damages only are to be recovered, there albeit by at in law the like action g. Rep. 48. b.)) 
Iveth not afterwards, yet the action well commenced ſhall proceed; [m] as if a conſpiracy be e 22, K. 2. briefe 888. 


brought agaiaſt two, and one of them dycth hanging the writ, it ſhall proceed. 


LY: © & + 
(Doc. Pla. 47.) 


And in an aflife of novel difſſei/in, a writ of annuity, quare impedit, and other mixt actions (1), (Ray. 16, and 176. S. C.) 


a releaſe of actions reals is a good plea, and ſo it is of a releaſe of actions perſonals. 


(1. Sun. 228. S. C. 1. Vent. 12. 


But if three joyntenants be diſſeiſed, and they arraigne an aſſiſe, and one of them releaſe & 18. 2. H. 4. 13. 9. UH. 6. 37. 
to the diſſoiſor all actions perſonals, this ſhall barre him, but it ſhall not barre the other Mo. 133. conra.) | 


plaintiſe ; for having regard to them the realty ſhall bee preferred, et om majus trahit ad ſe ; 
minus dignum. U] And in a writ of ward brought by two, the releaſe of the one ſhall not 
grieve the other, but ſhall enure to his benefit, for he thall recover the whole ward, and hold L* 


his companion our. 


qo. H. 4 Zaire 59. 
2. Roll. Abr. 411. 4. Co. 68 as 
Ant. 197. b.) 
Ag 6. ubi ſupra, 
45-E. 3. fol. 6. 18. E. 3. tol, 36. 


But here a diverſity is to be obſerved betweene reall actions, wherein damages are to bee 21. H. 6. 15 3. 


ol 


i. (Doc. Pla. 47. 31.) 
8 W. Jones. 419. cuutra.) 


* tortious waft=tort et ⁊taſt, L. and M. and Roh, 


2 * * TE . 0 L 775 ” ivt — 
(1) 8. Car. B. R. Sy Yon Bola car, R., Ive Contr 4 . ſcilicer, tat it <Cras a mere perſonal A . 3 not ; 1 
. ” . . * * . » , _ 1 — „ 982 F #4 * , 
et ide, anne'ty in Wales by BH] lies well 5 where, if it had bien migts the ation ought to hav been brung'l &y vwigttuty | 
Li d 1 80 8 9 , A , * . — 3 
34 Hd. ö. (a. 6. ay on arguireent by the court on error νjt. Cre. 179, L. Notts MNSd, 
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Lib. 3. 


T2} Merton cap. 4, in dower- 
2 . Cap - 1. 


65. Rep. G. 


D. H. 6. 57. 
23. H. 6. 27. b. 


PPot. 308. b.) 

I Roll. Rep. 36. 87 
(Ant. 180. b.) 
(Hob. 10g.) 


[s] 11. Aſſ. 9. 15. F. 3. 2. 
23. 24. 31. E. 3. quste 
imp. 161. 7. E. 3. 5. 9. E. 3. 6. 
39. F. g. 30. 23. E. 3. 2. 


H. 7. 94. 8. H. 5. 14 
n 
27. E. g. 81. 32. II. 6. 15. b. 
17. All. 23. 2. H. 7. 14 
13. H. 8. 13.14 44 E. 3. 12. 
46. E. g. 13. 16. E. 4.11. 

24. E. 3. 3. 4. F. 4-18. 

7. II. 4. 34. » R. 2. cncum- 
ent. 4. 33, E. . quare imp. 
104. 1 

(8. Rep. 171. 0.) 
(Sect. 278) 


33. H. 4. . 8. 
(7. Rep. 26. 3.) 


(Sect. 471.) 


(10. Rep. 51. b.) 


1] 19. II. 6. 22. 2. 
3. Rep. 158.) 


Cap. 8. 


Of Releaſes. 


Sec. 493, 494+ 


recovered at the common law, as in an aſſiſe, &c. and reall actions where damages are not 
to be recovered by the common law, but are given by the [e] ſtatute, for there a releaſe of 


all actions perſonals is no barre 


nord anc',; aiel, ec. 


T en quare impedit, un re- 
leas d attions perſonals eſt 


bone plee, et int eft 


d'atttons reals, per Martin, quod 
fuit conceſſum. Hill. 9. H. 6.57. 


* Sect. 493. 


un releaſe 


as in. the. writ of dower, entrie ſur diſſciſin in le per, c. 


ND in a guare impedit, a re- 
leaſe of actions perſonals is a 
good plea, and ſo isa releaſe of ac- 
tions reals, per Martin, quod fuit 
conceſſum. Hill. 9. H. 6. fol. 57. 


"FT: HIS is an addition to Lion, which although it be law, and the booke truly ci- 
. ted, yet I paſſe it over. But yet note by the way, that a releaſe of actions perſonals 
is alſo a good barre in. a grare impedit, becauſe it is an action mixt. | 


LE aiffeiſor bien 
poet pleder, &c. 

Neta, every man ſhall plead 
ſuch plcas as are proper for 
him, and apt for his defence 
to be pleaded. [yg] As a diſ- 
ſeiſor that hath nothing in the 
land may .plcade a releaſe-of 
actions perſonals, becauſe da- 
mages are to be recovered 
againſt him, and therefore 
for his defence hee may plead 
it; but a releaſe of actions re- 
als he cannot plead(1), becauſe 
he hath no ettate in the land, 
and none thall plead a releaſe 
of actions reals in an afliſe, 
but the tenant of the land, Ze 
fic de ceteris. But the te- 
nant in an aſſiſe ſhall plcad a 
releaſe of actions perſonals 


to the difleifor, for that plea 


proveth that the plaintife 
hath no cauſe of action a- 
gatpſt him. 

lk rhe diſſeiſee releaſe to the 


2 1 . P 3 4 — = * 1 * * 7 
„diff. ator all actions reals, and 


the fig release. 


Sect. 494. 


ET meſme le ma- 

ner et en aſ- 
fiſe de novel diſſei- 
lin, pur ceo que il eff 
mixt en le realtie et 
en le per ſonaliy. Mes 
i un tiel aſſiſe ſoit ar- 
raigne enter le diſſet- 
for et le tenant, le diſ- 
ſeiſor bien poit plede 
un releas diactions per- 
fonals pur barrer 
Faſſiſe, mes nemy un 
releas d actions re- 
als, car nul pledera 
releas d'aftions reals 
en aſ/ife forſque le te- 


nant. 


IN the ſame manner 

it is in an aſſiſe of 
novel diſſeiſin, for that 
it is mixt in the realtie 
and in the perſonal- 
tie. But if ſuch an aſ- 


ſiſe bee arraigned a- 


gainſt the diſſeiſor 
and the tenant, the 
diſteiſor may well 
plead a releaſe of acti- 
ons perſonals to barre 
the aſſiſe, butnota re- 
leaſe of actions reals, 
for none ſhall plead a 
releaſe of actions reals 
in an afliſe but the 
tenant. 


the diſſeiſor makoth a fooffement in ce, and an aſſiſe is 
brought aguinſt them, the feoffee ſhall not plead the relcaſe to the diſſiifor, for that he 1s 
not privie to the releaſe, for a releaſe of actions Null only extend to privics. 

It a diſſeiſor make a leaſe for life, the remainder in tee, and the diſſsiſee releaſe all actions 
to the tenant for lite, after the death of tenant for liſe, he in the remainder ſhall not plead 


. 1. the difleiſce releaſe all actions to the diſſeiſor, and die, this doth barre him but for his 
lite. tor atter his deceaſe has heire ſhall have an action ſyl, 4s ſome have ſaid. And hereby 


* Tims Scion is not in L. and MI. nor Roh. 


may appeare a manifeſt diverũty between a reicale of a right, and a releaſe of actions, 


Set. 


(1b. 162. accord. whether the afion be li] the diſſcifor only, or agar ft lim and the tenant; but if the. ſar 
pere be diffeifor aud tent, tier [ic ma, picud a ve & acts real, L. Nott. M58. 
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T7 TEM, en tiels actions reals 

gue covient d'eftire ſue envers 
le tenant del franktenement, fi le 
tenant ad un releas d actions 
reals del demandant fait a luy 
devant le briefe purchaſe, et il 
plede ceo, il eft bon plee ang le 
demandant a dire, que celuy que 
pleda le plee navoit rien en le 
franktenement al temps del re- 
leas fait, car adonque il n'avoit 
cauſe d aver aſcun action real 


C2, 


4 1 a 
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| Of Releaſes. 


Sect, 495, 496, 


Sect. 495. 


LS O, in ſuch actions reals PR 
A which ought to bee ſued a- e 
gainſt the tenant of the freehold, 
if the tenant hath a releaſe of ac- 
tions reals from the demandant 
made unto him before the writ 
purchaſed, and he plead this, it is 
a good plea for the demandant to 
ſay, that hee which plead the plea 
had nothing in the fechold at the 
time of the releaſe made, for then 
he had no cauſe to have an action 


286 


envers luy. 


againſt ſuch a tenaut. 


JTEM, en tiel cas 

ou home poet enter 
en terres ou tene- 
ments, et auxy poit 
aver un action real 
'E de ceo, que eft done 


EG per la ley envers le 


caſe le demandant re- 
lefſa al tenant touts 
maners de actions reals, 
uncore ceo ne tolle 
le demandant de ſon 
entrie, mes le dleman- 
dant bien pot enter 
nient contrijteant ticl 
releas, pur ces que 
5 nul choſe eft releſſe 
1-4 forſque lation, &c. 


tenant *; fi en ceſt 


reall againſt him. 


Sect. 496. 
ALSO, in ſuch caſe 


where a man may 
enter into lands or 
tenements, and alſo 
may have an action 
reall for this, which 
is given by the law 
againſt the tenant; 
if in this caſe the de- 
mandant releaſeth to 
the tenant all maner of 
actions reals, yet this 
ſhall not take the de- 
mandant from his en- 
trie, but the demaun- 
dant may well enter 
notwithſtanding ſuch 
releaſe, for that no- 
thing is releaſed but 
the action, &c. 


18 is evident enough by that which hath beene ſaid, that a releaſe of all actions reals 
mult bee made to him that is tenant of the land, becauſe a reall action muſt be brought 


POE T enter. Here 


it appeareth, that where 
a man may enter, a releaſe of 
all actions doth not barre 
him of his right, hecauſe 
he hath another remedy, . 
to enter. And this is agree- 
able with the authoritie of 
our [/] bookes. But where 
his entry is not lawful, there 
a releaſe of all actions is b 
conſequence a barre of his 
right, becauſe he hath releaſ- 
ed the mean whereby he 
might recover his right. As 
if the diſſeiſee releaſe all ac- 
tions to the hetre of the diſſei- 
for, which is in by diſcent, 
he hath no remedy to recover 
the land; but yet the diſleiiee 
hath a right, for that hee hath 
releaſed his action, and not his 
right, as ſhall be ſaid hereat- 
ter in the chapter of Remitier 
in his proper place, If the 
heire of the diſſeiſor make a 
feoffment in fee to two, and 


the difleiſce releaſeth to one of 


the fcoftees all actions, and 


he dieth, the ſurvivour ſhall not plead this releaſe for the cauſes aboveſaid. And hereby 
alſo gain appeareth another diverhty between a releaſe of a right, and a releaſc of actions. 


It 


® &c. added L. and M. and Roh, 


(8. Rep. 131. b.) 


(8. Rep. 13. 


[VI. E. 3. 34 19. E. 34 
title 33. 
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Lib. 3. 


8. Rep. 150.) 
* Af. 3. 30. E. g. 19. 6. 
19. H. 6. 4. 6. 21-H. 7. 23. b. 
7. H. 6. 6. 


19. Rep. 52.) 


ICoke's Ent. 170. b.) 

(20. Rep. 119. b. 2. Cro. 682.) 
Glanvil. lib. 10. cap. 13+ 

(F. N. B. 138. 2.) 

(1. Roll. Abr. 606.) 

(e. Roll. Abr. 30g.) 

(Doc. Pla. 124. 123.) 


1. E. 3. 2. 
2. Roll. Ab. 56. Noy 


TJ 41. E. g. 2. 8. H. 6. 18. 
10 29. 21. E. 3. 28. 3. H. 6. 19. 
30. H. 6. 4. 9-H. 6. 18. 


(9, Rep. 18. 78. b. F.N.B. :38.) 
(10. Rep. 51. b.) 


Ce] 10. H. 6. 20. 21. H. 6. 1. 

Fo H. 6. 4. 14. H. 4- 23. 24. 27- 
Poſt. 295. 

[x] 8 5 45. 19 E. z. 

Severance 14. 31. E. g. ib. 32. 

42. E. z. 13. 40. E. 3. 28 

(10. Rep. 133 

Doc. Pla. : 25,) 


** a/eun net in L. and NM. 


EN meſme le maner eft de choſes 


Sect. 497- 


Cap. 8. OF Releaſes. Sect. 497,498, 499. 


It is to be obſerved, when a man hath ſeverall remedies for one and the ſelfe ſame thing, 
be it reall, perſonall, or mixt, albeit he releaſeth one of his remedies, he may uſe the other, 


N the ſame manner is it of things 


perfonals; ficome home a 3 z as if a man by wrong 


tort prent mes biens, fi jeo re- 
leſſa a luy touts actions perſonals, 
uncore jeo f uiſſe per le ley pren- 
der mes biens hors de ſon poſſeſſion. out of his poſſeſſion. 


BRIEFE de detinue. 


Breve de detentione dicitur 
a detinendo, becauſe detinet 
is the principall word in the 
writ. And it lyeth where 
any man comes to goods 
eyther by delivery, or by 
finding. In this writ the 
plaintife ſhall recover the 
thing detained, and therefore 
it muſt bee fo certaine as it 
may be knowne, and for that 
cauſe it lyeth not for mony 
out of a bagge, or cheſt ; and ſo 
of corn out of a ſacke, and the 
like, theſe cannot be knowne 
from other. [] A man ſhall 
have an action of detinue of 
charters which concern the 
inheritance of his land if hee 


This of it ſelfe is evident. 


Sect. 498. 
AUXY, eo ay * 


aſcun cauſe d'auter 
Brice de detinue de mes 
biens vers un auter, 
coment que jeo releſſa 
a luy touts actions 
perſonals, uncore jeo 
puijſe + per le ley 
prendre mes biens hors 
de fon poſſeſſion, pur 
ceo que nul droit de 
les biens eft releſſe a 
luy, mes ſolement Pac- 
tion, &c. 


take away my goods, if I releaſe 
to him all actions perſonals, yet I 
may by the law take my goods 


ALSO, if T have any 

cauſe to have a 
writ of detinue of my 
goods againſt another, 
albeit that I releaſe 
to him all actions 
perſonals, yet I may 
by the law take my 
goods out of his poſ- 
ſeſſion, becauſe no 


right of the goods is 


releaſed to him, but 
only the action, &c. 


know the certainty of them, and what land they concerne, or if they be in bagge ſealed, or 
cheſt: locked, though he knoweth not the certainty of them: and it is good policie (if poſſibly 
he cau) in that caſe to declare of one charter in eſpeciall, [#] and then the defendant hail 
not wage his law. [+] An action of detinue for charters doth found in the realty, for there- 
in ſummons and ſeverance lyeth ; and in detinue of goods a cap/as doth lye ; bur for charters 
in ſpeciall a capias lycth not, and yet a releaſe of actions perſonals in a writ of detinue of 


charters 15 a good barre, 


PEReeanſe del ſtatute. 

That is to ſay, the ſta- 
tute of 4. H. 4. ca. 7. and 
12. H. C. ca. 4. 


Car vil voet plo- 


der le releaſe general- 


ment. Here it appearcth, 
that when the ſtatute had 


Sect. 499. 
FZTEM, ſi home ſoit 


difſeifie, et le diſſei- - 


for fait foeoffment a 
divers perſens @ ſen 
uſe f, et le difſeiſer 
contiuualment priſi les 


profits, &c. et le diſ- 


given ths action rcall a- ſeiſee r ca 4a luy 


nor Roh. 


»+ fer le ey not in L. and M. nor Roh. 


LEO, if a man be 

diſſeiſed, and the 
diſſeiſor maketh a fe- 
offment to divers per- 
ſons to his uſe, and the 
diſſeiſor continually 
taketh the profits, &c. 


andthe diſſeiſce releaſe 


tolits 


+ Ec. added L. and X. and Bot, © 
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Lib. 3. 


touts actions reals, 
et puis il ſuiſt vers li 
breve d'entre en na- 
ture d alliſe per cauſe 
de le ſtatute, pur ceo 
que il prent les pro- 


fits, Cc. Quzre, co- 


ment le diſſetſor ſer- 
ra aide per le dit re- 
leas ; car gil voile ple= 
der le releas gene- 
ralment, donques le 
demandant poit dire, 
que il nuit riens en 
le franktenement al 
temps del releas 
fait ; et Sil pleda re- 
leas ſpecialment, don- 
ques il couient * co- 
uuſtre un difſoifin, 
et donques puit te 
demandant enter en 
le terre, Ec. fer ſon 
conuſans de le diſſeifin, 
Sc. mes peradven- 
ture per eſpecial plea- 
Ger il luy poit barrer de 
Faction + gue il ſuiſt, 
Sc. coment le deman- 
gant poit enter. 


ITEM. ji home ſiuiſt 
appeale de felony 
del mort fon anceſter 
enNVers UN aer, co- 
ment que [appellant 
reliſſa al defendant 
touts maners d ac- 
tions realiet perſonals, 
ces ne aidera my le 
cefendant, pur ces que 


ce appeal n'eſt pas 


Ae added in L and M.and Roh. 


Of Releaſes. 


to him all actions 
reals, and aſter hee 
ſueth againſt him a 
writ ofentrie in nature 
of an aſſiſe by reaſon of 
the ſtatute, becauſe hee 
taketh the profits, &c. 
Qu re, how the diſſei - 
ſor ſhall bee ayded by 
the ſaid releaſe; for if 
hee will plead the re- 
leaſe generally, then 
the demandant may 
ſay, that hee had no- 
thing in the freehold 
at the time of the re- 
leaſe made; and if hee 
plead the releaſe ſpe- 
cially,thenhe muſtac- 
knowledge a diſſeiſin, 
and then may the de- 
mandantenterintothe 
land, &c. by his ac- 
knowledgment of the 
diſſeiſin, &c. but per- 
adventure by ſpeciall 
pleading he may barre 
him of the action 
which he ſueth, &c. 
though the deman- 


dant may enter. 


Sect. 500. 


A LSO, if a man ſue 

an appeale of fe- 
lony of the death of 
his anceſter againſt an- 
other, though the ap- 
pellant feleale to the 
defendant all manner 
of actions reallandper- 
ſonall, this ſhall not 
aide the defendant, for 
that this appeale is not 


fin, Sc. 


jus ad rem, which point is 
worthy of obſervation for 
manifeſtation of the equity of 
the law. 

Don ite il covi- 
ent conuſtre un difſet- 


In a writ of 
dower the tenant pleaded 
that before the writ purchaſ- 
ed A. was ſeiſed of the land, 
&c. untill by the tenant him- 
ſelfe hee was diflerfed, and 
that hanging the writ A. re- 
covered againſt him, &. 
judgment of the writ, and 


adjudged a good plua, in which 


plea the tenant confelled a 
difſertn in himſelte. 

Donques poit le 
demandant enter. $9 
might hee have done in this 
caſe that Lemtleron putteth, 
albeit the tenant contefled 
no diſſeiſin. And therefore it 
is no prejudice to the te- 
nant to confefle a diſſciſin in 
himſelfe, &c. and then, as 
Littleton here holdeth, the 
action ſhall be barred. 

But the reader is to ob- 
ſerve, that now by the ſta- 
tute of 27. H. S. cap. io. which 
execute the poſſoſſion to the 
uſe, all the ſtatutes againit 
cefly que «ſe, or peraor ot the 
profits, have loſt their torce, 


UR author having 
ſpoken of common 

pleas, now treateth of cer- 
tain2 pieas criminall, or 
picas of the crowne, where- 
of it is ſaid, ſa) Item, 
criminalium alia majora, alia 
minora, alia maxima, ſecundum 
criminum quautitatem ; ſunt 
enim crimina majora et dicuntur 
capitalia ed quod ultimum in- 
ducunt ſupplicium, Se. Mino - 
ra ver, que fuſtizationem 
inducunt, wel panam pil- 
loralem, wel tumboralem, wel 
carceris 


+ que il ſuifl, Ye. not in L. and NMI. wor Rok. 
-.1 


Seck. 500, 


gainſt the pernor of the 
profits, it enableth him to 
take and pleade a Tteleaſe of 
all actions reals, and yet he 
hath ncther jus in re, nor 


287 


(5. Rep. 77.) 
3. H. 7. 2. 


15. E. 4. 4. b. 
(Doc. Pla. 343. 


28. H. 8. Dier 38. 2. II. 8. c. 10. 


() Bract. lib. 3. fo. 101. b. 
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Lib. 3. Cap. 8. 


[5] Flet. lib. 1. cap. 15. 


1. Mir. ca. 1 f, 4. & ca. 4. 


e paines cn divers Mmaunets. 


ſa”, Mir. ca. 2. (. +. Brac. 
lib. 3. o. 137. Brit. ca. 22. 
23. Fiet. Ii. 1. ca. 31, 32, 33» 
(J. Rep. 39.) 

(3. Inſt. 131.) 

„ Glaus d. lib. 5, cap. 9. et 
l:b. 14. ca. :. ct 3. 


24. H. 8. ca. 12. 2. El. ca. 3. 


f4. Rep. 40. 33. 3 Inſt. 47.) 


Lamb. Ex poſ. verb. Eſtimatio. 
Flet, lib, 1. ca. 42. Hoved, 


0. 341 


(4. Rep. 45. 47. 
(Doc. Pla. 97.) 
21. H. 6. 16. 


Of Releaſes. Sect. 500, 


carceris inclufonem, &c. action real, entant an ?Qtion reall, in as 


hb) Criminal dl, 
. cu, que Tappellant ne re- much as the appellant 


qu.edam we'd minim. le] covera aſcun realtie ſhall not recover any 
De peebe off briefe avi” en tiel appeale: ne realtic in ſuch ap- 


ion, car eft mortal ou wvenial 


{olonque ceo que appiert es liel appeale n'eſt pas peale: neither is ſuch 


faines. And that crime js action perſonal, en appeale an action per- 


alled mortall or corporal : , . 
mortall, becauſe it yd eee tant que le tort fuit ſonall, in as much ag 


bar pow my ty wh e fait a ſon aunceſtor, the wrong was done 
or tered by ome other et nemy @ luy. Mes to his anceſtor, and 


ed or ſatisfied by ſome other **, ; l 
puniſhment than by death. S'H releſſa a le defen- not to him. But if 


Appeale de felo- dant touts manners hee releaſe to the de- 
nie. [s] Appellum ſigni- aftions, donque 1 fendant all manner of 


fi-th —_— _ _— ſerra bone barre en actions, then it ſhal be 
tion, and therefore to appeale lo E- ith 1b . 
a man is as much as to ac- appea . Fa tft a gOOU DATTE in an ap- 


cuſe him ; and in [y] ancient hyp poit veyer que peale. And ſo a man 


bookes he that doth appeale 
OO Ss” and eel pe- releaſe de touts ma- may ſee that a releaſe 


wer in legal i. p-renm ners d actions eft of all manner of ac- 
applyed to appeales of three . . Ph, 
Gi” Firſt.” of wrong to 7721407 que releat de tions is better than a 
his anceſtor, whoſe heire male actions reals ef per- releaſe of actions reals 
he is, and that is onely of , "Her . 

death, wWhereof our euthor Jonals, Sc. and perſonals, Sc. 


here ſpeaketh. The ſecond is 
ef wrong to the huſband, and is by the wife only of the death of her huſband to be proſecuted, 


The third is of wrongs done to the appellants themſelves, as robbery, rape, and mayhem, 
The word appellum is derived of appeller, to call, becauſe * wocat reum in ſudicium, 
he calleth the defendant to judgement, and the plaintiſe is called the appellant, 


Appeale „ Appellatio, is a removing of a cauſe in any eccleſiaſtical court to a ſuperior 
but of this there needeth no fpecch in this place. 


De mort. Appeale of death is of two ſorts, of murder and of homicide. Murder is 
when one is ſlaine with a man's will, and with malice prepenſed'or forethought. Homicide, 
as it is legally taken, is when one is flaine with a man's will, but not with malice prepenſed. 
Chance-medly, or per infortunium, is when one is ſlaine caſually, and by miſadventure, with- 
out the will of him that doth the act, whereupon death inſueth; but of this no appeale doth 
lye. Murder commeth of the Saxon word ne. 

Mere is an old Saxon word ſometime written era, and fignifieth the price of the life of a 
man, eftimatio capitis, that is, ſo much as one paid for the kilking of a man; by which it ap- 
peareth, that ſuch government was in thoſe day es, as flaughters of men were moſt rarely com- 
mitted, as maſter Lam ard collecteth. And you ſhall not reade of any inſurrection or rebel- 
lion betore the Congu-ſt, when the view of frankpledge and other ancient lawes of this 
realme were in their right uſe. 

Mes. s'il releaſe al defendant touts manners d actions, Sc. rg the 
reaſon is, for that then all actions, as well criminall as reall, perſonall and mixt, be releaſes. 
But a releaſe of all actions reall and perſonall cannot barre an appeale of death, becauſe that 
relcaſe extendeth to common or civill actions, and not to actions criminall : but releaſes of 
all actions criminall or mortall, or concerning pleas of the crowne, are good barres in an 


appeale of death, and ſo the (&c.).in the end ot the S:-ction.1s well explained, 


Sect. 
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Lib. 3. 


ITEM. en appeale de robberie, 
fi le defendant voile pleuder 
un releaſe de Fappellant de touts 
ations perſonals, ceo ſenible nul 
flee; car action de Vappeale, 
lou Pappellee aura judgement de 
mort, Cc. eft pluis hault que 
action perſonal eft, et n'ji pas pro- 
perment dit action perſonal: et 
pur ceo fi le defendant woiloit 
lead un releaſe del appellant de 
barrer luy d'appeale, en ce/l 
caſe il covient. d'aver un releaſe 
de touts manners * d appeals, ou 
fouts manners d actions, come 11 


ſemble, Ec. 
Robber re , 


Of Releaſes. 
Sect. 


Sect. 501, 5 


501. 


O2. 288 


ALSO, in an appeale of robbe- 


rie, if the defendant will 
plead a releaſe of the appellant 
of all actions perſonals, this ſeem- 
eth no plea; for an action of 
appeal where the appellee ſhall 
have judgment of death, &c. is 
higher than an action perſonal is, 
and 1s not properly called an ac- 
tion perionall : and there if the 
defendant will plead a releaſe of 
the appellant to barre him of 
the appeale, in this caſe hee muſt 
have a releaſe of all manner of 
appeales, or all manner of actions, 
as it ſeemeth, &c. 


goods from his perſon : and it is called robbery, becauſe the goods are taken as it were 
«le in robe, from the robe, that is, from the perion ; but ſometimes it is taken in a larger W. 1. cap. 20. 


ſenſe. 


No loria, properly is when there is a felonious taking away of a man's 27, AT. 35. 


Judgement de mort, &c. By this (Sc.) is implyed appeales of rape, of arſon (3. Inſt 68, Dy. 39. a. Cre. 
or burning, of felony or larceny, for therein alſo is judgment of death, and are within 


our author's reaſon. 


Come il ſemble, &c. 


It is to be underftnod, that, firſt, a releaſe of all actions 


.criminall, morta!l, or concerning pleas of the crowne ; ſecondly, a releaſe of all actions 
generally; thirdly, a releaſe ot all appeaice ; and laſtly, a relcaſe of all demands, arc 


good barres in all theſe kinds of appeales. 


Sect. 502. 


Car. 531.) 
V. ScQ. 508. 


(Poſt. 291. b.) 


Mir. ca. 1. F. 9. Glan. li. 14. 


MES en appeale 

de maibem un 
releaſe de touts man- 
ners d attions perſo- 
nals eſt bone plee en 
barre, pur ceo que en 
tiel action il ne reco- 
vera forſque damages, 
Fc. 


BUT in appeale of 
mayhem a releaſe 
of all manner of ac- 
tions perſonals is a 
good plea in barre, for 
that in ſuch an action 
hee ſhall recover no- 
thing but damages. 


JUAYHEM, me. 


hemium, membri muti- 
latio, or obtruncatio, commeth 
of the French word me- 
haignr, and fignifieth a cor- 
rall hurt, whereby hee 
oſeth a member, by reaſon 
whereot hee is leſſe able to 
ſight ; as by putting out his 
eye, beating out his fore- 
teeth, breaking his ſkull, ſtri- 
king off his arme, hand, or 
finger, cutting off his legge 


or foot, or whereby he loſeth the uſe of any of his ſaid members. 


Damages, &c. 


Vide. Sect. 194. 


Releaſe de touts manners actions perſonals eft bone plea, Sc. And the 


ceaſon is, for that every action wherein damages only are recovered by the plaintife, is in 
L takea tor an action perſonall. b 


SeR. 


* {ax-ion: added L. and M. 


C2. 7. Bract. lib. 3. Tract. 3. 
ca. 24. Brit. fo. 48. ca. 25. Flet. 
lib. 1. ca. 38. Siant, Pl. Cor. 
fo. 38. b. 


(3. Inſt, 118. 4. Rep. 43- 45+ 
Ant. 126.) 


28. E. 3.94. 8. H. 4. 81. 


21. H. 6. 16. | 
(Ant. 227. + 9 Rep, 2.) 
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Lib. 3. 


V. li. 11. fo. 39. 41. in Met- 
calſe's calc upon what judges 
ments and awaids a wilt of 
error doth lic, 


(Cro. Car. C6.) 


(3 Rep. 1. Cro. Jac. 3.) 


Li. 5. fo. 111. Foxlev's caſe. 
Li. 7 fo. 11 14. Ice mens 
Calc. 


(Cro. Car. 63. Noy 68. 

1. Roll. 730. 11. Rep. 38. 
F. N. B. 17. Ant. 117. b. 
8, Rep. 141.) 


Cap. 8. 


BRIEFE de error. 


This writ lyeth when 
a man 1s grieved by any cr- 
ror in the foundation, pro- 
ceeding, judgment, or exe- 
cution, and thereupon it 1s 
called breve de errore corri- 
gendo, But without a judg- 
ment, or an award in nature 
of a judgment, no writ of 
error doth lie; tor the words 
of the writ be, / judicium 
redditum fit : and that judge- 
ment muſtregularly be given 
by judges of record, and in 
a court of record, and not 
by any other inferiour wdges 
in bute courts, for thereup- 
en a writ of falfe judge ment 
doth lye. In this cafe of 
utlawry upon proceſſe, the 
judgement is given (in the 


county court, which is no 


15 El:;, Dyer. 317. 
(Aut. 123. b.) 


Lib. 9. fol. 119. 8. ZLanchar's 
calc, 

(Z. Rep. 111.) 

(Aut. 124) 


28. AT. 49. 12. E. g. Utlag. g. 
98. F. 3. 13. Mich. 4. & g. El. 
Dyer fo. 225. Vid. Sect. 197. 
(5. Rep. 23. F: N. B. a0. b. 28. b.) 


. I. 4. 6. 


(1. H. 4. 6. 8. Rep. 152. 106. 
8. H. 6. c. 12. 32. II. f. 30. 

8. Elz. 14. Cro. Car. 272. 878 
FE. Rep. 41+ 42.) 


court of record) by the coro- 
ncrs({avinginLondonjudge- 
ment is given by the recorder, 
and not by the maior, who is 
coroner by the cuſto:ne of the 


Of Releaſes. 


Sect. 503. 


TJTEM, / home 

fort utlage en ac- 
tion perſonal per pro- 
ces fur le original, 
et port breve d'errer, 
fi celuy a. que ſuit 
i uit utlage, voile 
pleuder envers luy un 
releas de touts man- 
ners diactions perſon- 
als, ceo ſemble nul plee; 
car per le dit ac- 
tion il ne recovera 
rien en per ſonaltie 
forſque tantſolement 
de reverſer le utla- 
garie: mes un re— 
leaſe de briefe der- 
ror eſt bone plea. 


Sect. 503, 


ALSO, if a man bee 
outlawed in an 
action perſonall 
proceſſe upon the ori- 
ginall, and bringeth 
a writ of errour, if 
he at whoſe ſuit he 
was outlawed, will 
pleade againſt him a 
releaſe of all manner 
of actions perſonals, 
this ſcemeth no plea; 
for by the ſaid action, 
hee ſhall recover - no- 
thing in the perſonal- 
tie, but only to reverſe 
the outlawrie: but 
a releaſe of the writ 
of errour is a good 


plea, 
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city): for after the defendant 
is j exacting, and maketh default, the judgement is, ideo utlagetrer per pudicinm coronatorum; 
and in London. per judicium recordatoris: ſo as by the outlawry, the plaintite-recovers nothing, 
but the king tuketh the whole benefit thereof; for the law did intend, that the detendont 
would rather appeare and an{wer the plaintife, &c. than to forfeit all his goods and chattels, 
debts and duties to the king, by his default and contumacie. But Litileton is to be intend- 
ed, that the ſherife doe returne the ex/gert whereby the outlawry appeares of record, or 
that the * be removed by certiorari, for before that time that the outlawry appeare 
of record, the defendant doth not forfeit his goods, nor the plaintife can be diſabled, nor 
any writ of error doth lvye in that caſe, And this is the cauſe that the goods of outlawes 
cannot be claimed by prefcription, becauſe they are not forfeited untill the outlawry ap- 
peare of record, J Seck. 197. where it appeareth by Littleton, that the plaintite cannot 
be difabled by outlawry, unleſſe it appearcth f record. 


Car per le dit action il recovera rien en le perſenaltie. Hereupon is to be 


: obſerved a diverſity, when by the writ of error the plaintife ſhall recover, or be reſtored to 


any perſonall thing, as debt, damage, or the like; for then by the reaſon that Littleton, 
here yceldeth, the releaſe of all actions perſonals is a good plea, for that the plaintife is to 
recover, or to be reſtored to ſomething in the perſonalty. And fo likewiſe when land is to 
be recovered, or to be reſtored in a writ of error, a releaſe of all actions reals is a good barre. 
nit where by a writ of error the plaintife ſhall not bee reſtored to any perſonall or reall 
thing, then a releaſe of all actions recall or perſonall is no barre ; and therefore Litter 
here putteth his cate with great caution, If a man (faith he) by procefle upon the original! 
Lo outlawed, there in deed he fa] be reftored to nothing in the perſonalty againſt the plain- 
tito. But where by the outlawry he forfeited all his goods and chattéls to the king, he 
ſhall be reſtored to them; alto thereby he ſhall be reitored to the law, and to be of ability 
to fue, &e. But if the plaintife, in a perſonall action, recover any debt, &c. cr danmges, 
and bee outlawed after judgement, there in a writ of error brought by the defendauut vp 
the principall judgement, a releaſe of all actions perſonals is a good plea. And jo it is where 
a judgement 18 giren In a reall action, a releaſe of all actions reals is a good barre in a writ 


error brovght thereupon, 


1 


ieee 
3 


F * of. K * 
n 1 5 
| F at 
* 4 


+ . 1 * 3 5 | Fo Y 
?F 


2000 
> 
LED 


bW 
5s 
>: 
* 
i K 
4 
Ke 
3 
22 
F 


* 4 
5 5 
8 L 
* . 
- 2 
5 * 
5 x 
«a A 
,_- 
WG. x 2 
k 3 = * 
1 £35 
f 
» = 
. v 
, 5 
of FL” 
x; 
. 8 
1 
Av 
8 
EE 
ot. 
x 
4 
2 
1 
x 
. * 
2 
S 
„ 
7 
2 


nnn r a p , 
* F mot” pes If gs # 4 * 1 a * 8 AP e 
9 * 7 * . = EP by . 9 : a6 4. db ALA ES, 
D . ä N * 2 28 * ms hat. 


Lib. 3. 


Of Releaſes. Sect. 504 


If the tenant in a reall action releaſe to the demandant after recovery his right in the land, 
he ſhall not have a writ of error, for that he cannot be reſtored to the land. 

And ſo it is if debt, &c. or damages be recovered in a perſonall action by falſe verdict, and 
the defendant bringeth a writ of attaint, a [a] releaſe of all actions perſonal is a good barre 
of the attaint ; for thereby the plaintife is to be reſtored to the debt, &c, or damages which 


he loſt : the like law is it a judgement be given upon a falſe verdict in a reall action, a re- 


leaſe of all actions real is a good harre in an attaint. For both the writ of error and 
the writ of attaint doe inſue the nature of the former action, &c. 


And ſo it is if a writ of audira querela be 3 the defendant in the former action to 44· E 
ll acti 


diſcharge himſelfe of an execution, a releaſe of a 
he is to diſcharge himſelte of a perſonall execution. 


Mes un rae de briefe de error eſt bone plea, &c. So as in this ſpe- 
ciall caſe here put by I. itil ton, wherein the plaintife is to recover or be reſtored to nothing 
againſt the party; yet for that the plaiutife in the former action is privy to the record, a re- 
leute of a writ of error to him is ſuthcient to barre the plaintife in the writ of error of the 
ſuit, and vexation by the writ of error. And ſo note that an action reall or perſonall doth imply 
a recovery of ſomething in the realty or perſonalty, or a reſtitution to the ſame, but a writ (1) 
implyeth neither of them, which is worthy of obſervation. | 


ons perſonal is a good barre, becauſe 


Sect. 504. 


LSO, if a man re- ERE appeareth a di- 
verfity betweene an ac- 


cover debt or da- tion and an execution. For 
mages, and he relea- regularly an action is ſaid in 


lefſa al defendant ſeth to the defendant und!” judy , - 88 


touts maners dac- all manner of actions, and after judgement then doth 
tions, uncore il puit yet hee may lawfully Procefſe of execution begin ; 


. and therefore a releaſe of all 
loialment faer exe · ſue execution by ca- actions regularly is [5] no barre 


n . : - 7 of execution, for the execu- 
cution P er capias ad Pp 11 ad ſa trefaciendum, tion doth beginne when the 


ſatisfaciendum, au per or by elegit, or fieri action doth end. And there- 


elegit, ou fieri facias: facias: for execution fore the foundation of the firſt 
is an originall writ, and doth 


car execution per tiel upon ſuch a writ can- termine by the judgement ; 


briefe ne port re dit not bee ſaid an ac- and writs of execution are call- 
action tion. ed judiciall, becauſe they are 


; : grounded upon the judgement, 
Per cap. ad ſatisfaciendum. This is a judiciall writ for the taking of the 


body in execution untill hee hath made ſatisfaction: where a capias ad ſatisfaciendum 
heck 1 the common law; and where it is given by ſtatute, you may reade at large 
in m Its. 

I eve head two ancient records touching the taking of the body in execution, whereof, 
to my remembrance, I never read any touch in our bookes, yet will I recite them, and leave 
them to the judicious reader. William de Walton brought au action of treſpaſſe of break- 
ing his cloſe againſt John Martin, and upon not guilty pleaded, hee was found guilty and 
damages aſſeſſed; 2 judgement was given that the plaintife ſhould recover his 
damages, et quid predifius Fohannes capiatur. And the record ſaith, Quad predifius Jo- 
hannes wenit coram domino rege et reddidit ſe priſenæ, et quia conflat curia per inſdeAionem 
— Fohannis, wad idem Johannes eft talis ætatis qudd pœnam impriſonamenti ſubire 


JTEM, fi home 
recovera debt ou 
damages, et il re- 


non potefl, ideo dictum «ft ei, quid cat inde fine die. The other record is, That Ellen Allot 
drought an ap 


peale of robbery againſt Johan e clerke, Richard Charta, and others, 
who pleaded not guilty, and were not found guiſty: whereupon judgement was given that 
they ſhould goe quite, et pradifa Elena pro falſo appello ſuo committatur priſons, &c. (for 
[5] by the ſtatute ſhe ought to be impriſoned in that caſe for a yeare.) But the record ſaith, 


| Nuia eadem 1 wit, et in periculo mortis, Ma dimittitur per manucaptionem, Cc. ad 


babendum corpus uſque quind. Michaelis, Wc. (3) 
71 There 


(1) That is, a writ of error. 
(2) The record at large is ſtated in 12 Rep. fol. 126. 
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9. II. 6. 47. 


Ja] 26. H. 8. 3. b. 13. E. 4. 


34. H. 6. 31. 35. H. 6. 1 
„9. All. 35. 47. E. g. 6. . 


. * 3 37+ 
(5. Rep. 86.) 


(6. Rep. 28.) 


Vide Seft. 2394 
(5. Rep. 88, 89. 
8. Rep. 153. a) 


8. E. 3. 9. 4 E. 3. Attor- 
ney 18, 33- H. 6. 49- 
34- H. 6. FLO 


LJ 13. H. 4 Releaſe 53. 


19. H. 6. 3. 26. H. 6, Execu- 
tion 7, 


Sir William Herbert's caſe, lid. 3. 
fol. 11, 18, 


Paſch. 14. E. 3. Rot. 106. 
coram Rege in Theſaur, Surrey. 
(Cro. Jac. 336.) 


Mich, 41. E. 3. Rot. 27. co» 
ram Rege Coruub. in Theſaur. 


8 W. 2. cap. 12. 
Sidetf. 236. Hutton 118.) 


Lib. 3. Cap. 8. Of Releaſes. Sect. 504. 


There be certaine max imes in the law concerning executions, as taking ſome inſtead of 
many. Ea que in curid nofird ritè atta ſunt, debitæ executioni demandari debent. Parim gd 
latam efſe ſententiam niſi mandetur cæecutioni. Executio uri nom habet injuriam. BE xecutio 
e fruftus et finis legis. Faris effetins in executione confiflit. Proſecutio legis eft gravis ca- 

atio, executio legis coronat opus, Boni judicis eff judicium fine dilatione mandare execut:ont, 
Favorabiliores ſunt executiones aliis procreſſitus guibiſcunguc. But now let us heare what 


p ; Littleton ſaith. | 
(5. Rep. 88. a.) . Per elegit. This is alſo & judiciall writ, and is given by the ſtatute eyther 
upon a recovery for debt or damages, or upon a recognizance in any court, And 
L. W. 2. cap. 18. it is called a writ of legit, for that according to the ſtatute that faith, [c] Sir de c- 
(Plowd. 178. b.) terò in cleftione illius, Cc. ſequi breve quod vicecomes fieri faciat, &c. wel quid liberet ti, Sc. 
p The words of the writ bee, Elegit fibi liberari, Sc. And thereupon it is called an c- 


it, By this writ the ſherife ſhall deliver to the plaintife omnia catalla debitorls, (racepris 
Libs & afris caruce) et medietatem terre. And this muſt be done by an inqueſt to be taken 

by the ſherite. | | 
[4] 11. E. 1. Stat. de Acton When Littleton wrote, by force of certaine acts [4] of parliament, execution might bee 
urnell, 13. E. 1. de mercato- had of lands (beſides by force of the elegir) upon ſtatutes merchant, ſtatutes ſtaple, 
ribus. 27. E. g. cap. 22. Vide and recognizances taken in ſome*court of record; and fince he wrote, upon a recognizance 
Fleta, Ii. 2. cap. 67. 25. E. 5 or bond taken by force of the ſtatute [] of 23. H. 8. before one of the chief juſtices, or the 
7 Rep, 4 maior of the ſtaple, and recorder of London out of terme, which hath the effect of a 


[*] 23- 1 ) cap. 6, ſtatute ſtaple. he manner of the executions upon body, lands, and goods, appeareth in 
the ſtatutes quoted in the margent. a 7 | 

Le] 32. H. 8. cap. 5+ Since Littleton wrote, a profitable ſtatute hath been made [e] concerning executions of 

(5. Rep. 86. b. lands, tenements, and hereditaments, whereby it is provided, that if aſter loch lands, &c. 

2. loſt, 677. b.) be had and delivered in execution upon a juſt or lawfull title, wherewithall the faid lands, &c. 


were liable, tied, or bound at ſuch time, as they were delivered or taken into execution, ſhall be 
recovered, deveſted, taken, or evicted out of, or from the poſſeſſion of any ſuch perſon,&c. be- 
fore ſuch times, as the ſaid tenants by execution, theit exccutors or aſſignees, ſhall have fully 
levied their debt and damages, for the which the ſaid lands, &c. were taken in execution; 
then every ſuch recoveror, obligee, and recognizee, ſhall have a /cire facias out of the ſame 
court from whence the former execution did procced, againſt ſuch perſon or perſons as the 
former execution was purſued, their heires, executors or aſſignes, to have execution of 
other lands, &c. liable and to be taken in execution for the reſidue of the debt or damages. 
Sed opus oft interprete. | | 
Lib. 4. fol. 66. Fulwood's caſe, Therefore, firſt, it is to be knowne, that where the tenant by execution hath remedy given 
to him by law after eviction, there the ſtatute extcndeth not to it; for the act ſaith, by rea- 
(4. Rep. 81. 2. Inſt, 678.) ſon whereof the ſaid recoverors, obligecs, and recognizees, have been cleerly ſet without 
remedy, &c. and the body referreth to the preamble, and the party ought not to have double 
ſatisfaction, one by the former lawes, and another by this ſtatute, | 
(Cro. 338.) And therefore it part of the land, &c. be evicted trom the tenant by execution, this ſta- 
tute extendeth not toit; becaufe he ſhould hold the refidue, till ke be fully ſatisfied, and he muſt 
be contented if all be evicted ſaving one acre to hold that, though it be but a poore remedy : for 
no new execution in that caſe hee can have upon this ſtatute, Therefore if the conuſee 
bath remedy in praſenti for part, or in future for all, or part, this ſtatute extendeth not 
to it. | : 
Secondly, if a man be bound to A. in a ſtatute of a thouſand pounds, and by a latter 
ſtatute to B. in a hundred pounds, and B. firſt extendeth, and then A. extendeth and taketh 
the land from B. yetB. ſhall have no aide of the ſtatute, becauſe after the extent of A. B. ſhall 
re-enjoy the land, by force of his former execution. | 
Thirdly, If the wife of the conuſor recover dower againſt the tenant by execution, 
he ſhall hold over, and ſhall have no aide of this ſtatute. bs SS 
Fourthly, If a man put out his leflee for yeares, or diſſeiſe his leſſee for life, and after 
knowledge a ſtatute and execution is ſued againſt him, and the leſſces re-enter, the te- 
— by execution after the leaſes ended, fall hold over, and have no aide of this 
tute. b n : | p 
Fifthly, This ſtatute muſt not be taken literally, but according to the meaning; therefore 
where the letter is untill he, &c. or his aſſignes ſhall fully and wholly have levicd the whole 
debt or damages; if he hath aſſigned ſeverall parcels to ſeverall aſſigues, yet all they ſhall 
have the haſbu till the whole debt be paid. | „ 
Sixthly, where the words be, for the which the ſaid lands, &c. were delivered in execution. 
Adiſſeiſor conveys lands to the king, who granteth the ſame over to A. and his heires to hold 
by fealty, and twenty pound rent, and after granteth the ſeignioty to B. B. knowledgeth a 
ſtatute, 
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ſtatute, and execution is ſued of the ſeigniory. A. dieth without heire, and the conuſee en- 
tereth, and is evicted by the diſſeiſee; he ſhall have the aide of this ſtatute ; and yet it is out 
of the letter of the law, for the ſeigniory was delivered in execution and not the tenancy ; . 
but he was tenant by execution of thoſe lands, and therefore within the ſtatute. But the 
perquiſite of a villeine being evicted is out of the ſtatute, for he is tenant in fee ſimple there- 
of, and not tenant by execution. . N | 

Seventhly, Where the words be (delivered and taken in execution), yet if after the 1ibe+ 
rate, the conuſee entereth (as he may) ſo as the land is never delivered, yet is he within the 
remedy of this ſtatute, for he is tenant by execution. WE 

Eighthly, Where the ſtatute faith, then every ſuch recoveror, obligee, and recognizee 
ſhall, &c. and ſaith not, their executors, adminiſtrators, or aflignes, but they are omitted in 
this materiall place, yet by a benigne interpretation this ſtatute ſhall extend to them, becauſe 
they are mentioned in the 9 clauſe of the eviction, and the remedy muſt by (Ant. 268. b.) 
conſtruction be extended to all the perſons that appeare by the act to be grieved ; a point 
worthy the obſervation. 

Ninthly, Where the ſtatute giveth a /cire fac? out of the ſame court, &c. if the record be 
removed by writ vf error into another court, and there aſſirmed, the tenant by execution that 


(F. N. B. 265. d.) 
is evicted ſhall have a /cire fac by the equity of this ſtatute out of thut court, becauſe the NY 


ſeire fac mult be grounded upon the record. Ez fic de fomilibus, 


Tenthly, Where the ſtatute givethethe /cire fac againſt ſuch perſon or perſons, &c. that 
were parties to the firſt execution, their heires, executors or aſſignes, &c, this mult not be 
taken ſo generally as the letter is ; for if the firſt execution were had againſt a purchaſor, &c. 
ſo as nothing was liable in his hands but the land recovered ; if this land be evicted from 
tenant by execution, no /cire fac“ ſhall be awarded againſt him, his heires, executors, or 
allignes. But if he hath other lands ſubject to the execution, then aſcire fac lyeth againſt 
him or his aſſignes, but not againſt his executors ; neither in that caſe can he have a /cire fac? 
upon this ſtatute againſt the firſt debtor or recognizor, becauſe it giveth it onely againſt him, 
&c. that was party to the firſt execution, his heires, executors, or aſſignes. But if there be 
ſcverall affignes of ſeverall parcels of lands ſubject to the execution, one /cire fac” upon this 
ſtatute ſhall lye againſt all the aſſignes. Sed eff modus in rebus. This little t.ſte thall give a 
light to the diligent reader, not only to ſee into the ſecrets of this ſtatute, but to others. alſo 
like nature. 
And by the ſtatute of 23. H. 8. cap. 6. it is provided, that the obligee, &c. ſhall have in 
every point againſt ſuch recogniſor, &c. like proces, execution, — and advantage in 
every behalfe, as hath been had or made upon the ſtatute ſtaple, and under ſuch maner and 
forme, as is for the ſame ſtatute ſtaple provided : by force of which branch, if the tenant by 
execution by force of the act of 23. H. d. be evicted, he ſhall have the remedy provided for te- 40 F. 3. 26. b. 44. E. 3. fol. o. 
nants by execution upon a ſtature ſtaple by the act of 32. H. 8. In like manner by force of that I. 4: *7+ 15. He 7. 15. 
clauſe of 23. H. 8. if the extendors upon a ftatute ſtaple, &c. doe extend the lands, &c. at too 
high a rate, the obligee may pray that the extendors themſelves may take the lands, &c. at 
that rate, &c. by force of the ſaid ſtatutes of Adlon Burncl and De Mercatoribus, Alſo no ; 
execution ſhall be ſued againſt the heire within age. [/] Mich. 4. & 5. Ph. and Mar. 


But note, that upon a writ of eit the plaintife cannot make any ſuch * becauſe Þ*>41oes, by all the Juſtices of 


- the Common Pleas. 
thoſe ancient ſtatutes doe extend to a ſtatute merchant, or a ſtatute P e only, and (Plowd. 82. b. 20g. b.) 
neither to a recovery of debt or damages, nor to a recognizance in court; and ſo hathit been 2 16. E. 3. Extent. 7. 


reſolved [ F]- 22. E. g. Recovery in value 28. 
Nota, it a — by the preamble of the ſaid act of 32. H. 8. and by divers [e] bookes, un g3* — 17. E. 3.76. 
that after a 10 and perfect execution had by extent returned and of record, there ſhall Rs CL no 


be any re- extent upon any eviction ; but if the extent be inſufficieat in law, there may goe rte 


fol. ult. 44. E. 3. 10. g. H. 7. 9. 
out a new extent. 15. H. 2. 15. 13. Eliz. Dier 299. 
[5] If a man have a judgement given againſt him for debt or damages, or be bound in a 29: l. 8. Stat. Merchaut Br. 40. 


recognizance, and dieth his heire within age, or having two daughters, and the one within (s. Cro. 1g.) 


age; no execution ſhall be ſued of the lands by elegit during the minority, albeit the heire is [8] 11-E 3. ages. 16. f. 


4. E. 3. 2d. 89. AT, 37. 
not ſpecially bound, but N as terre tenant [i] ; and ſo againſt an heire within age no ex- 2 24. E. 3.28. 29. A. 37 


N Watt 2 3: 50-47. A fl. 4. 47. E. 3.7. 
ecution ſhall be ſued upon a ſtatute merchant or ſtaple, nor upon the obligation or recogni- lib. 3. fol. 13. Sir William Her- 
ſhall ex 


zance upon the ſtatute of 23. H. g. for ĩt is excepted in the 81 the hceire. Neither agg 882 48735. 
if the heice within age indow his mother ecution be ſued againſt her during his 5 Temps 8 bo pe gs. 
minority. (1) 8 


H. 7. 6. Livre d'entr. 
Note, that by the ſtatute [&] of 27. E. 3. the execution of lands upon a ſtatute ſtaple is re- (=D. tha ws $49: 


to the ſtatute merchant, and by the ſtatute De Mercatoribus no execution ſhall be had (1: Cro. 295.) 
agaiuſt the heire ſo long as he is within age. i 24 B wes 
Alſo ſince Littleton wrote, there is a right profitable ſtatute [I] made againſt fraudulent 5 7 . * Teyne's 4 
fcoffinents, gifts, grants, &c. judgements and executions, as well of lands and tene- Li. 3. fo. 60. Gooche's caſe. 
ments, 


(1) B. R. Crevill and Bracebridge's 2 b. 1656, the point of a ſpreial verdict was as follows : The conuſor leaſed for 
years, and died, his heir within age, whether the execution (which was admitted wn all fides to be void againſt the infant), was good 
io bind the term for years. Glyn, chief juflice, and the court, and alſo Windham, at the bar, denied peremptorily the caſe of lord Coke 
to be law, unteſs it is underfigod that the marriage was held before the flatute ; for then it is true that it ſhall not be extended, ſed non 
quia eſt priviledge for the infancy of the heir; but becauſe the wiſe is in by ler huſband, and therefore has the better poſſeſſion, and thus 
comes in paramount to the flatute z but if the flatute a before the mar: rage, then clearly the dower of the wife is extendible; for the 
endowment breaks the deſcent, and /he is in by her huſband of a poſſeſſion chargeds and there is no prejudice to the infant heir ; ſo that 
the freehold is ont of him, without any rent being incident to his reverfion. Nota, the poſſibility that the wife might die during the mi- 
nority, and before the extent wvas ſatisfied, vas nit regarded. And nota, M. 6+ 7. Eliz- C. g. in Egerton's Reports {cited by Ney in 
his lecture in Lincoln's-Inn), a like caſe was adjudged. Feme tenant in tail confeſſed a judgment, took huſband and died. The baron 
was tenant by the curteſy, and the fatute was extended, and then he ſurrendered to the heir, and was extended flill, and well, per 
cutiam, for the rever/ion was not prejudiced. And afterwards Trin. 1656. reſolved; that an extent lay well againſt the leſſee; becauſe 
the infancy of the keip is a perſonal priviledge. ¶ Nutte, if the rent is gone» It ſeems ſo; but the rent was not regarded.) 


. Þ C& 
Lib. 6. fo. 18. Pakeman's caſe. ments, as of goods and chattels, to delay, hinder, or defraud credicors and others of thei: 
Lib. 10. fo. 56, the Chanc. of juſt and lawfull actions, ſuites, debts, Be ages, penalties, forfeitures, heriots, mortuari-:, 


A ag hy yy and releaſes, for the expoſition of which and other ſtatutes, ſee the authorities quoted in tie 
"6. Mich. 12, & 13. Eliz. Margent. (1) | ; : ; 
3 Eliz. 236 1 pier. And it is to be obſerved, that the words of the ſaid act of 13. Elix. arc, Br it therefore du. 


(8. Rep, 132.) clared, ordained, and enafted ; and therefore like cafes in ſemblable miſchieſe ſhall be taken 
within the remedy of this act, by reaſon of this word (declared) ; whereby it appearcth, what 
the law was before the making of this act. But let us now returne to Littletou. . 


Fieri te acias. This is a writ mentioned in the ſaid ſtat ute, but is a writ ofexecution 
at the common law. And it is called a feri facias, becauſe the words of the writ directed tu 
the ſherife be, qudd fieri facias de bonis & catallis, Sc. and of thoſe words ihe writ taketh its 
denomination. f ; . 

But note, that a capias ad /atisfaciendum is not mentioned in the ſaid ſtatute, becauſe u 
capias ad ſatiefac' did lye at the common law upon a judgement for debt, &c, or damages, 
but only when the originall action was guare vi © armis, Sc. But latter ſtatutes have give. 
a capias ad ſatisfac* where debt, &c. or damages are recoyercd ; as it appeareth at large [ 

] Lib. 3. fo. 11. fir William in fir William Herbert's caſe, whereunto I reterre the reader. | 
Go en Mie And it is to be obſerved, that theſe three writs of execution ought to be ſued out within 


W. 2. cap. 18. 


(Hob. 28g.) the yeare and the day after judgement ; but if the plaintife ſuvth out any of them within the 
(F. N. B. 104 ) eare, he may continue the ſame after the yeare untill he hath execution. And to none «v2 
theſe writs of executions the defendant can pleade ; but it he hath any matter fince the 
judgement to diſcharge him of exccution, he may have an audita gue ela, and relieve himſclie 
that way, but pleade he cannot. As it the 3 after releaſe unto the defendant 11 
executions, yet in none of theſe three writs he ſhall pleade it, but is driven to his audita g 
rela, as hath been ſaid. 
Sect. 505. 
CCIRE facias. ME S / apres BUT if after the yeare 
This 2 a + wag Fan et jour le and day the plaintiſe 
ach after tlie cars and PIarntife voit ſuer un will ſue a ſcire facias, to 
day after judgement ſcire facias, ® ſucher know if the defendant 
= _ a — i le defendant poit rien can ſay any thing why 
' the writ to the ſherife dire pur que le plain- the plaintife ſhould not 
bee, quod ſcire facias fife n'avera exccution, have execution, then it 
præſat 7. (being the . g 
defendant) quad fit ce- donqtes il ſemble que ſeemeth that ſuch re- 
ram, dc. oftenſurus fi fiel releas de touts ac- leaſe of all actions ſhall 
{Cro. Car. 240, 255- 338.) quid pro ſe habeat aut di- 


fn] t9.H. 6.3. 18. C. 4 7- 


cere ſciat, quare, Sc. 80 
as by the writ it appear- 
eth, that the defendant 
is to be warned to plead 
any matter in barre of 
execution ; and therefore 


" albeit it be a judiciall 


writ, yet becauſe the 
defendant may there- 
upon pleade, this /cire 
Facias is accounted in 
law to bee in nature of 
an action; and therefore 
[-] a releaſe of all ac- 


tions ſerra bon plee en 
barre. Mes aſcuns 
ont ſemble contrary, 
entant que le briefe de 
ſcire facias eſt unbriefe 
d execution, et eſid aver 
execution, Sc. Mes un- 
core entant que ſur me 
me le briefe le defendant 
fort pleader divers mat- 


be a good plea in barre. 
But to ſome ſeemes the 
contrary, in as much as 
the writ of „ire facias 
is a writ of execution, 
and 1s to have execution, 
&c. But yet in as much 
as upon the ſame writ 


the 


defendant may 


plead divers matters af- 


LBS. tions is a good barre of fers Puts le judgement ter judgement given to 
Doc. Plac. 330.) the ſame, and likewiſe a rendue de [uy ouſter d ouſt him of execution, 
Cro. Jac. 364. releaſe of executions is 


a good barre in a ſcire 
Faciar, This writ was gi- 


execution, come utlaga- 
ry, + &c. et divers au- 


as outlawry, &c. and di- 
vers other matters, this 


2 * ** ö FR 

l | % "> 
r 
Sr 


J 


* 5 — fi le defendant poit rien dire pur que le plaintife v' av aver, L. and M. and Roh, 
nor 


Fc. not in L. ud XI. 


(1) It was obſerved before, that one of the principal objet 's of the legiſlature, in paſſing the ſtatute of uſes, was to reſtore in ſome 
meaſure the notoriety of the old common law conveyances ; but that their views in this reſpect were ahiunſt totally defeated, by the 
introduction of conveyances by leaſe and releaſe, and by the preſervation of uſes, under the appellation of truſts. The legiſlature has, at 
different times, attempted to remedy the miſchief ariſing from the ſecret transfer of property to which conweyunces by le aſe and rel-afe 
has given riſe. Am theſe attempts may be reckoned the ſtatutes againſt fraudulent conveyances and deviſes, 13; Eliz. c. 8. 
27. Eliz. c. 4. and 3. W. & M. c. 14. but particularly the ftatute of 29. Car. 2. c. 3. commonly called the Statute of Frauds and 
Perjuries, which provides againſt conveying any lands or hereditaments tor more than thivte years, or declai ing truſſs of them, other- 
wiſe than by —_ See ant. 48. a- not. 3. With the fame views have been paſſed the acts for regiſtering deeds reſpecting lints in 
the Weſt, Eaſt, and North Ridings of the county of York, and in the county of Middleſex.—2. & 3. Aun. c. + 6. Anu. c. 38. 7. Ann. 
e. 20. and 8. G. 2. c. 6. Upon a ſimilar principle was paſſed, the ſalutary and beneficial act of the 17th of his preſent Marcſty, c. 26. 
for regiſtecing the grants of life annuities, With reſpect to the laſt ſtatute, it is to be withed, that the legitlature would enable pertou; 
redeeming or repurchaſing annuities granted by them, to enter an account of ſuch redemption or repurchaſe upon the revifter ; for s 
it is an impeachment of a perſon's credit that annuities of this nature thuuld be recorded againſt hin, it is but reaſonable, that v hen 
he has redeemed or repurchaſed them, that ſhould be as publicly known and afcertained as his grant of them. But for want of fore 
regulation of this kind, perſons lie under the imputation of being ſubject to the payment of annuitics, after they are liberate d 
from them. On the ſtatute of the 29. Car. 2. c. 3, the courts have decided, that as it was made with a delign to prevent, cither in 
marriage or in any other treaties, uncertainty, perjury, and contraricty of evidence, the caſes not liable to theſe inconventenct.s arc not 
within it. See 1. Eq. Ca. Ab. 19. The courts ſeem to have favourcd a like equitable conſtruction of the Ratutes for the regittration 
of deeds. Thus in the caſe of Le Neve v. Le Neve, 1. Vez. 64. lord Hardwicke decreed, that if a deed reſpecting lands in any of the 
regiſter counties is not regiſtered, and afterwards the fame lands are fold or mortgaged, by a deed properly regiſtered; if the perton 
claiming under the ſecond deed has notice of the firſt deed, the perſon clauning under the firſt deed, tho! it is not reviftered, thatl be 
preferred to him. The general doctriue of theſe deciſions is founded on principles both juſt and equitable, when applied to particular 
caſes ; yet it may be doubted whether a more rigid adherence to the letter of thele ſtatutes, particularly that of the 29. Cal. 2. e. 3. 
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9it eftre dit action, &c. 


Of Releaſes. f Sect. 506, 507. 


ters matters *, ceo bien may bee well ſaid an ven in this caſe by the ſta- W. 2. ca. 45. 8. E. g. 297, 298. 


action, &c, * 


tute of W, 2, for at the 
common law if the plaintife 


had ſurceaſed to ſue execution by fieri facias, or levari facias, a yeare and a day, hee had 
been driven to his new originall, 


Ceo bien poet eſtre dit action. 


Here is to be obſerved, that every writ where- 


unto the defendant may plead, be it originall or judiciall; is in law an action. 


ET jeo croy, que en un ſeite fa- 
ne, un releas 


aclions eft bon 


cias hors d'un 
de touts manners 
plee en barre. 


Sect, 506, 


AND I takeit that, in a ſcire „- 
cias upon a fine, a releaſe 
of all manner of actions is a 


good plea in barre. 


This upon that which hath been ſaid, is evident of it ſelfe. 


N E & hu home re- 

covera debt ou 
damages, et eſt accorde 
perenter eux que le 
plaintife ꝓ ne ſuera 
execution, donques il 
exorent que le plaintiſe 


fait un releas a luy 


de touts maners d'exe- 
cutions 4. 


Sect. 507: 


BUT where a man 

recovereth debt or 
damages, and it is a- 
greed betweene them 
that the plaintife ſhall 
not ſue execution, 
then it behoveth that 
the plaintife make a 
releaſe to him of all 
manner of executions. 


L covient; Albeit Liar. 

tleton here ſaith, hee ought 
or muſt, &c. yet there bee 
other words which will re- 
leaſe an execution without 
expreſſe words of a releaic 
of execution, 

As if a man releaſe all 
ſuites, the execution is gone; 
for no man can have execu- 
tion without prayer and ſuit, 
but the king only; and there- 
fore it the king releaſcth all 
ſuites, it is no barte of his 
execution, becauſe in the 


king's caſe the judges ought to award execution ex efficio without any ſuite ; but a releaſe 
of executions doth barre the king in that caſe. And ſo note a diverſity between a releaſe of 
all actions, and a releaſe of all ſuites. 
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18. E. 3.33. Lib. 3. fol. 18. fit 
William Herbert's caſe, Flets 
li, 25 cap. 19, 


19. H. 6. 4. 26. H. 6. Execu- 
tion 7. Li. 8. fo. 153. Ed. A- 
tham's caſe. 


Vid. Brooke, tit. Rcleaſes, 87. 


So if the body of a man be taken in execution, and the plaintife releaſeth all actions, yet 26. H. 6. tit. Bxeciti n 5, 
ſhall he remaine in execution; but if he releaſe all debts or duties, he is to be diſcharged of 
the execution, becauſe the debt or duty it ſelfe is diſcharged. AE & 5 


In the ſame manner if execution, be ſued upon a recognizance by elegit, and the conuſce (6, Rep. 13. b.) 
by deed make a defeaſance, that if the convſor doth ſuch an act, that then the recognizance (1g, Rep. 47.) 
ſhall be 'voide; by this the execution is diſcharged. 5 

So it is if judgement be given in an action of debt, and the body of the defendant is taken 26 H. 6. ubi ſupra. 
in execution by a rapes ad ſatisfaciendum; and after the plaintife releaſeth the judgement, by 
this the body ſhall be diſcharged of the execution. 3 

If che plaintife after judgement releaſe all demands, the execution is diſcharged, as ſhall 
appeare by that which next hereafter ſhall be ſaid. 5 i 5 

Lf Z. be accountable to B. and B. releaſeth him all his duties, this is no barre in an action 20. II. 6.6. per Paſtor, 
of account, for duties extend to things certaine, and what ſhall fall out upon the account is 
incertaine ; and albeit the Latine word is d:bita, yet duties doe extend to all things due that 
is certaine, and therefore diſchargeth judgements in perſonall actions, and executions 


alſo, 
Se. 


® of pur added L. and M. and Roh. Þ+ ne ſuera execulion=ſerroit oufle d adbion, L. and M. and Roh. 


t Sc. added L. and M. 


FEY 


would not have been more beneficial to the public. The French have ſhewn a much more rigid and :rtinacious adherence io = 
letter of their laws reſpecting the regiſtration of deeds and wills. By laws of that kingdom as ancient as the 16th — IF prog ar 2 
an ordonnance of Henry 11. of the year 1553, it was ordered, that all wills and deeds, containing ſubſtitutions of _— —— mh —— a 
tered within a particular period of time · If they were not regiſtered within that time, the courts ſeem to have dou : mY * 2 
were biuding cven on the parties, in whoſe favour the ſubſtitutions were made ; but it was always ſettled, ant the ſub gage as 
no force againſt creditors or purchaſors. Several points of the laws reſpecting ſubſtitutions being unſettled, ane wed your r . ing Tha 
being different in different parts of the kingdom, they were all reduced into one law, by the celebrated ordonnance of Augu . dt „ ait 
ordonaance was framed by the chancellor D' Agueſſeau, after tak ing the ſentiments of every parliament in the 8 orty-hve £ 
ferent queſtions propoſed to them upon the ſubject. The thirty-ninth queſtion is, Whether «@ creditor or purc alor, having 1 0 
* the ſubſtitution, before his eo purchaſe, is to be admitted to plead the want of regiſtration All the parliaments, IT 6 he 2 
liament of Flandres, agreed, that he was; that to admit the 9 doctrine would make it always open to argument, — © ah 

or had not notice of the ſubſtitution ; that this would lead to endleſs uncertainty, confuſion, and perjury ; and BEN 208 * 1 2 7 
that the right of the ſubject ſhould depend upon certain and fixed principles of law, than upon r ules ay hor naß 1 
which muſt be arbitrary, and conſequently uncertain. The ordonnance of Auguſt 1747 was framed accor N 2 3 ** direct 
commented upon that ordonnance lay it down as a fixed and undeniable principle, that nothing, not even E Gf 8 Gill, if it 
notice, countervails the want of regiſtration; ſo that if a perſon is a witneſs, or even a party, to the deed 1 * = Pe E dos 
is not regiſtered, he may ſafely purchaſe the property ſubſtituted, or lend money upon a mortgage of it. See weſt "Pa rg 4 2 
Subſtitutions, Toulouſe 177, and Commentaire de Ordonnance de Louis XV. ſur les Snbflitutions, par Mr. - — wa * 10 * dice of 
Preſervation of uſes, under the appellation of trufls, is another circumſtance that has contributed to defeat the in _ apes oe 
the ſtatute of uſes. This is not the place for a diſcuſſion of every branch of the law of truſts. Bur ſome 8 e 
to ſhew in what manner the courts have remedied the miſchiefs arifing from the ſecret nature of that 2 r A ef ariſing 
reſpect tothe ceſluy que truſt, and the public at large.—I. As to the manner in which the courts have remedie e — — 
from the admiſſion of truſts, ait reſpett to the ceftiuy que truſt, This has been effected in ſome — b yn co 11 applied 
having held, that per/ons paying money to truſtees, with notice of the truſt, are, generally ſpeaking, oblige — my yore 1 * 
Lord Mansfield, in his very diſtin iſhed argument in the great cuſe of Burgeſs v. heare, obſerves, © t = » 72 — court; 
actually and abſolutely feiſed of the freehold, in the contideration of a court of equity; that the truſt is the = A vente 
and that the declaration of the truſt is the diſpoſition of the land.“ It is, perhaps, to be wiſhed, that the operation a — 
of truſts had been confined to the truſtee and ceſtuy que trat. There is no doubt but the doctrine in queſtion is in Ter 772 
great ſervice to the cefluy que trug, as it preſerves his property from the peculations and orher 9 ait 

7 K 


Lib. 3. 


(5. Rep. 56. a.) 
(Cro. Jac. 623.) 
(51d. 141.) 


Lit. Set. 445. Brat. li. 1. 
cap. 10. Pl, Com. Steill's caſe, 


399 &c. 


(8, Rep. Altham's caſe, fol. 151.) 


' 


Cap. 8. Of Releaſes. 


OUTS manners de 
demands. 


Demande, Demandum, 
is a word of art, and in the 
underſtanding of the common 
law is of ſo large an ex- 
tent, as no other one word in 
the law is, unleſſe it be cla- 
meum, Whereof Littleton mak- 
eth mention Sec. 445. And 
here is to be obſerved, that 
there bee two kinde of de- 
mands or claimes, Viz. a 
demand or claime in deed, 
and a demand or claime in 
law; or an expreſſe, and an 
implied demand or claime. 
Littleton here putteth exam- 

les of both: and firſt he ſpeak- 
eth of recall actions, wherein 
hee that bringeth his action 
maketh his demand, and there- 
fore hee is properly called a 
demandant; and hee thot de- 
fendeth is called tenant, be- 
cauſe hee is tenant of the 


Sect. 508. 


JTEM, þ home re- 

Lalla a un auter touts 
manners * de demands, 
ceo eft le plus melior 
releaſe + a luy a que 
le releaſe eft fait I, que 
i poet aver, et plus 
urera a ſon avantage. 
Car per tiel releaſe de 
touts manners de 
demands, touts maners 
d'attions reals, fer- 


ſonals, et actions d ap- 


peale, ſont ales et ex- 
tincts, et touts man- 
ners d executions font 
ales et extincls. 


Sect. 508, 509, 


ALSO, if aman re- 

leaſe to another 
all manerof demands, 
this is the beſt releaſe 
to him to whom the 
releaſe is made, that 


hee can have, and ſhall 


enure molt to his ad- 
vantage. For by ſuch 
releaſe of all manner 
of demands, all maner 
of actions reals, per- 
ſonals, and actions of 
appeale, are taken a- 
way and extinct, and 
all manner of execu- 
tions are taken awa 


and extinct. , 


freehold of the land. | 

Of demands implied, or in law, Litileton putteth examples: Firſt, of all actions perſo- 
nals: ſecondly, of appeales : for in both thoſe caſes he that bringeth the ſuit is called plain- 
7 2 tife, and not demandant, and he that defendeth is called defendant, Thirdly, of executions. 
20. A. Pi. FS E. AE Fourthly, of title or right of entry, eyther by force of a condition, or by any former right, 
40. E. 3. . b. 50. AM. Pl. 6. Which merely is a demand or claime in law ; but otherwiſe it is in the king's caſe. Fifthly, 
14. H. 4. 8 13. R. 2. tit, of a rent ſervice, rent charge, common of paſture, &c. which alſo are meere demands or 
Avow. 89. Lib. 8. fo. 153. Ed. claimes in law. (1) All which Liteleten here, and in the two next Sections following, putteth 
1 _ 8 but for examples; for by the releaſe of all demands, other things alſo be releaſed, as rents 
Dyer * EL 2 : ſeck, all mixt actions, a warranty which is a covenant reall, and all other covenants reall 
— 214.) and perſonall, eſtovers, all manner of commons and profits apprender, conditions before they 
Cro. Jac. 170, 171.) be broken or performed, or after, annuities, recognizances, ſtatutes merchant or of the 
(10. Rep. 51. b.) ſtaple, obligations, contracts, &c, are releaſed and Efcharged. (2) 


(2. Cro. 487. 
38. H. 8. tit. Releaſ. Br. 9. 


Sect. 509. 
ET % home ad tithe de entry en 


aſcuns terres ou tenements, 


per tiel releaſe ſon title eft ale. 


AND if a man hath title of 

entry into any lands or tene- 
ments, by ſuch a releaſe his title 
is taken away, 

Sed quzre de hoc; car Fitz= Sed guare de hoc; for Fitz- 
James chrefe juſtice de Engle- James chiefe juſtice of England 
terre tient le contrary, pur ceo holdeth the contrary, becauſe an 
gue entre ne poit properment eſire entrie cannot bee properly ſaid a 
dit demande, P. 19. H. 8. * demand. 

Title 


+ gue il, not in L. and M. nor Roh. 


10. Rep. 47.) 
1. Lev. 99.) 


3. Lev. 274.) 


de not in L. and. M. nor Roh. 


$ de not in L. and M. nor Roh + a luy—queceilry. L. and M. and Roh. 


|| This paragraph not in L. and M. nor Roh. 


(1) Nota the diverſity. If A. releaſes to B. all his demands generally, or all his demands ont of the manor of D. there, rent 

and common is releaſed, wheth-r preſent or future: but if he — vs to B. all demands which he has upon him, there, no rent or 
common, preſent or future, is releaſed, quia releaſe eſt tantum perſonel. Jiu. 5. Ja. Hancock v. Held. Adjudge contra that a 
releaſe of all demands is not a bar to a covenant before breach ;—but it is agreed, that it bars warranty, for that lies properly on 
demand, becauſe he may have warrantia chartæ. So alſo reſervation of rent, by indenture, is a covenant in law, Viz. coverant real ; 
for it runs with the land, and does not lie, afler a duration, but againſt the tenant of the land : and it is agreed that by a releaſe 

| of all demands a covenant real ts releaſed ; for the rent itſ lt, upon which the covenant in law riſes, is releaſed.— & 14. H. 8. 9. 
But however the law may be of covenants real, it ſeems to be contrary of covenants prrſonal ;—and ſo there is good difference Sed 
* 5 hay paſſages are not to be underſlood of covenants before the breach, though covenants before the breach are expreſſve. 
(2) But a releaſe of all demands does not diſcharge rent before it is due, if it be a rent incident to the reverſion ; for the rent at the 
time was not only not due, but the conſideration, viz. the future enjoyment of the lands, for which the rent was to be given, was 
not executed. 1. Sid. 141+ 1. Lev. 99. 3. Lev. 274. Note to the 12th edition. n 


2 


— 


left ſolely to the diſcretion of the truſtee, it would neceſſarily be ſubject. Yet it may be queſtioned, whether the admiſſion of it 
is not in general productive of more inconvenience than real good; for if the ceftuy que truft is a married woman, an infant, or 
otherwiſe incapable of giving aſſent to the payment of the money to the truſtee, the perſons paying it cannot be indemnificd 
againſt the truſtec's miſapplication of it, but by paying it under the ſanction of a court of equity. This retards, and often ab{©+ 
lutely impedes the progreſs of the buſinefs, involves the parties in an expenſive and intricate litigation, and puts them to a very 
great, and, in other reſpects, an uſeleſs expence. To avoid this, it is become ulual to inſert a clauſe in deeds or wills, that the receipts of 
the truſtees thall, of themſelves, diſcharge the perſons to whom they are given, from the obligation of fecing to the application of the 
money paid by them. In ſome inſtances, without any clauſe of this nature, a perſon paying moncy to a truſtce is not anſwerable for 
the miſapplication of it, tho“ he has notice of the truſt. Perhaps the following diſtinciions and obſervations will be found of uſe ta- 
wards obtaining an accurate knowledge of the rules of equity upon this complex ſubject.— 1, With regard to perfunas eftate 
it is every where admitted, that if a teſtator, poſſeſſed of perſonal eſtate only, dies indebted, having by his will directed his cſtates to * 
ſold for the payment of his debts, whether he ſpecifies them or not, the mortgagee or purchaſor of any part of his perſonal aſſets, is 
not bound to ſec to the application of his mortgage, or purchaſe-money. See i-lliott and Merryman, Barnardiſton Rep. in Cha. page q 8. 


But 


— 1-4 


ter eux, Tc. 


E 


5. 


Lib. 3. 


Of Releaſes. 


T. ITLE. Here title is taken in the largeſt ſenſe, including right alſo. 


* Sed quzre, &c. 


ET % home ad rent ſervice 


ou Con 


ou rent charge, 


mon de paſture, &c. 


releaſe de touts manners de 
demaunds fait al tenaunts de la 
terre dont le ſervice ou le rent 
eſt iſſuant, ou en + que le com- 
mon eſt, le ſervice, le rent, et 
le common, eſt ale et extinct, &c. 


This is an addition, and no of Littleton 
here cited cleerely againſt law, , pare ittieton, 


Sect. $10. 


AND if a man hath a rent fer- 


vice or rent charge, or com- 


per tiel mon of paſture, &c. by ſuch a re- 


extinct, &c, 


leaſe of all manner of demands 
made to the tenants of the land 
out of which the ſervice or the rent 
is iſſuing, or in which the com- 
mon is, the ſervice, the rent, and 
the common, is taken away and 


This upon that which hath been faid, ncedeth no further explication, 


ITEM. f home 

releſſa a un auter 
touts manners de quar- 
rels, ou touts contro- 
verfies ou debates en- 
quære, 
a quel matter et a 
quel effect tiels pa- 
rols foy extendont, 


Se. 


Sect. 811. 


LSO, if a man re- 
leaſeth to ano- 
ther all manner of 
quarrels, or all con- 
troverſies or debates 
betweene them, &c. 
guere, to what matter 
and to vhat effect ſuch 
words ſhall extend 
themſelves, &c. 


JUARRELS, g. 


rela, @ querendo. This 
properly concerneth perſon- 
all actions, or mixt, at the 
higheſt; tor the plaintife in 
them is called querens, and 
in moſt of the writs it is 
ſaid, greritur. 
a man releaſe all quereles (a 
man's deed being taken moſt 
ſtrongly againſt himſelf) it 
is as bencficiall as all actions; 
for by it all actions, reall and 


and the opinion. 
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24. H. 8. it. Reles f. R. 


9. ” 
Chauncey's caſe. Lib. 8. 7, : 
Ed. Altham's caſe. n 


40. F. 3. 49. b. Ed. Altham's 
caſe, utn \upra. 33. H. 8, 
Dier. 57. 


9. E. 4. 44+ 


And yet it (9. Rep. 32.) 


3 are releaſed. And 
y the releaſe of all quar- 39. 11.6.9. 


rels, all cauſes of actions are releaſed thereby, albeit no action be then depending for the ſame, 


Juarrels. Controverſies and debates are ſnonima, and of one fignification. LI Lib. 8. fol. 1 39. Altham's caſe, 
nomen omnem actionem fignificat, ſove in rem, five in perſonam fit, If a man releaſe omnes 21. H. 6. 16. 4. F. N. B. 2g. 18, 
loguelas, it. is as large as omnes actiones; for omnis actio eff loquela, and 1 extendeth as 
well to actions in courts of record, as baſe courts ; for the writ of error ſaith, in recordo 
et proceſſu, c. loguela que fuit inter, Sc. And ſo the writ of falſe judgement ſaith, re- 


cordari facias loguclam, where the judgement was given in the —_— court, Omnes ex- 


acliores ſeeme to 


enquire or demand. 


large words; for exafio derivatur ab exigendo, 


Sect. 512. 


ITEM. f, home per ALSO, if a man by 


fon fait ſoit ob- 


lige a un auter en bound to another in a 7ions, &c. The reaſon 


his deede bee 


exigere ſignifieth to 


ELESSA al ob- 


ligor touts ac- 


of 


+ que—quelle terre, L. and M. and Roh. 


50. AT. 6. 40. E. 3 22. 13. R. 2s 
Avowne 8g. 


(Dyet. 309. a, Cw. Car. 426.) 


OE 


But if he charges a ſpecific part of bis perſonally with the payment of a (| 


ific debt or legacy, it is a matter of doubt how far the 


purchaſor of that ſpecific part is anſwerable. In the caſe of Bell v. Humble, 2 Vern. 444. the maſter of the rolls decreed, that a mortgagee 


of a term of years from an executor (which term of years was f 
his purchaſe-money,—This decree was reverſed in the houſe of 
Bunting v. Stonard, vol. 2. p. 143. & 150. coincide with the maſter of the rolls againſt the houſe of lords. 


cifically bequeathed) was not anſwerable for the miſapplication of 
ords in 1703-4. Two caſes in Peere Williams, Ewer v- Corbett, and 
And ſee Gilbert's Reports, 113. 


It ſhould, however, be obſerved, that the principle on which the courts have founded their opinion, that the purchaſor or mortgagee 


of any part of the teſtator's aſſets ſpecifically bequeathed i 
1s, that the whole of the perſonal eſtate being bound to pay the debrs of the teſtator, 


s not anſwerable for the miſapplication of his purchaſe or mortgage money, 
that ſpecific part (though ſpecifically charged) is 


liable with the reſt: it h:s therefore been held, that the purchaſor muſt not have notice that there are no debts, or that the debts are paid. 


Vet it ſeems clear from Ewer v. Corbett, that though by ſuch notice of there bein 
anſwerable for his purchaſe or mortgage money; yet he is not bound 
unpaid, or that the parts of the aſſets not ſpecifically bequeat 


hed are ſufficient to pay the debts an 


no debts, or of the debts being paid, he makes himſcif 


, previouſly, to enquire and ſatisfy himſelf, that there are debts 


d legacies 2dly, With reſpect 


to the dewiſe of à rea! eftate ſor the payment of debts : It muſt firſt be obſerved, on the authority of the caſes of Cutler and Coxeter, 


2. Vern. 302. French and Chicheſter, 2. Vern. 368. and 2. Vez. 4 
ment of his dehts, the perſonal eſtate muſt be firſt applied; an 
eſtate in the firſt inſtance, or not. Now, if a perſon 
larly the caſe above cited of Elliott v. Merryman, 
1. Vez. 173. and 21 5. Cottrell v. Hampſon, 2. Vern. 8. Smith v G 


duled, the purchaſor or mortgagee is bound to ſee tothe application o 


is not anv poſitive clauſe, or expreſſion, to 
is no contrary implication, the courts confi 
from their nature, muſt be conſidered ſo far as ſpecificd or ſcheduled debts, that the purc 


eviſes to truſtees to ſell for the poyment of his debts, 
Spalding and Shalmer, 1. Vern, 301. Culpep 
uyon, Bro. Ca. in Cha. 186. 
his money ; but that if they 


go. that if a perſon charges both his real and perſonal eſtates with the pay- 
that it is therefore immaterial, whether the teſtator charges the perſonal 
all the books agree (ſee particu- 
rv. Afton, 2. Chan. Caſes 115. 221. 
that if the debts are.ſpecified or ſche · 
are not ſpecified, or ſcheduled, he 7s 


not bound to ſee to ſuch application; it being conſidered, that his ſpecifying them is an evidence of his intention that the purchaſor ſhould 


be obliged to ſer to the a plication; and that his not ſpecifying them is an 
ſidered as taking its riſe from any fundamental principle of equity or juſtice, tha 
or mortgagees ſhould be anſwerable ; and that if he deviſes in another manner, 
conſtruction : for it is clearly in the teſtator's power to make the purchaſor or mortgag 
denote his intention one way or the other, recou 


der the modes of the deviſe in this reſpect, 


evidence of the contrarv. For this diſtinction is not to be con- 
t when the teſtator deviſes in one manner, the purchaſors 
they ſhould not be anſwerable ; but merely as a rule 

ec either anſwerable or not anſwerable · Where there 
rſe muſt be had to implication ; and when there 
to amount to an implication. As to {rgacies, they, 


hator or mortgagee from a deviſee of a real eſtate in 


truſt 


Lib. 3. 
(2. Rl. 410. 41.) 


41. H. 4. 41. 43+ 
9 Rep. 37» 1 2. Iuſt. 398.) 


55 Trin. 2. Ja. in Com. Banco, 
nter Middleton & Rinnot. 

18. H. 6. 23. b. Pl. Com- 277, 
£48. in Greibroke's caſe pet 
Welton. 


2. Eliz. Dier. 217. 


if a man b 


Cap. 8. 


of this caſe is, for that the 
debt is à thing confiſting 
meerely in action; and there- 
fore albeit no action lycth for 
the debt, becauſe it is debitum 
in praſenti, quamvis fit ſol- 
wendum in future, yet becauſe 
the right of action is in him, 
the releaſe of all actions is a 
diſcharge of the debt it ſelte. 
0] And ſo may an executor 
fore probate releaſe an ac- 
tion ; and yet before probate 
he can have no action, becauſe 
the right of the action is in 
him, and ſo it was adjudged. 
And ſome ſay, that an ordi- 
nary may releaſe an action, 
and yet he can have none. But 
deed doth cove- 


Of Relcaſes. 


certaine furme de 
money, a payer al 
feaſt de S. Michael 
prochein enſuant, * 

le obligee devant le 
dit feaſt - relefſa al 
obligor touts ac- 
tions, il {erra barre del 
dutie a touts temps, 
et uncore i ne puiſ- 
foit aver action al 
temps de releaſe 


fait. 


Sect. 5 1 3. 
certaine ſumme of 
money, to pay at the 
feaſt of Saint M:icha- 
el next enſuing, if the 
obligee before the 
ſaid feaſt releaſe to 
the obligoralla&tions, 
he ſhall be barred 
of the duety for ever, 


-and yet hee could not 


have an action at the 
time of the releaſe 
made, 


nant to build an houſe or make an eſtate, and before the covenant broken, the covenantee fe- 
leaſeth to him all actions, ſuits, and quarrels, this doth not ditcharge the covenaut it 
ſelte, becauſe at the time of the releaſe, aihil fuit debitum, there was no debt or duty, or cauſe 


A'tham's caſe ubi ſupra. 


(10. Rp. 31. b. 1. Rep. 112. b. 
2. Cro. 222. 371. Sid. 854 
Hob. 2:6 ) 


9. H. 3. 5- 8. 


(3. Rep. 153) 


45. E. 3.8. 17. II. 6. 26. 
13. H. 4 Avowrie 240. 


(Ant. 47. b. Yelv. 67. F. N. B. 
131. a, Cro. Jac. 303.) 


30. E. 3. 13. b. 47. E. * 24 


10. H. 2. Execution 137. 
16. E. 2. ib. 138. 16. E. 3. 
Scire fac. 4. F. N. B. 267. 


9. E. 3. 7+ 


- Rep. 18.) 
yy Mas. Action ſur le cafe. 
Br. 108. g. Mar. Dier. 113. 
Lib. 4. fol. 94. Slade's caſe. 
Li. 5. fo. 81. b. Forde's caſe. 
29. H. 6. 28. b. 5. E. 4. 45- 
2. II. 4. 13. 12. R. 2. Re- 
leaſe 29. 
(Sce Mo. 13. Bend. 37. Cro. 
Eliz. 857. Cro. Car. 241. Cro. 
El. 118. 2. Leo. 107. 2. Cro. 304. 
Cro. El. 776. 4. Rep. 94. Litt. 
Rep. 61. S. C. 
2. Saund. 337. 3. Mod. 133 
S. C. Salk. 63.) 


of action in being. But in that cafe a releaſe ot all covenants is a good diſcharge of the. co- 


« 


venant before it be broken, 


RELEASE truts 


ations. This re- 

leaſe ſhall not barre the leflor 
of his rent, becauſe it was 
neither debirum nor ſobkven- 
dum at the time of the releaſe 
made; for if the land be evicted 
from the leflce before the 
rent become due, the rent is 
avoyded ; for it is to be paid 
out cf the profits of the land, 
and it is a thing not mecrely 
in action, becauſe it may be 
ranted over. But the lcflor 
— the day may acquite or 
releaſe the rent. But if a 
man be bound in a bond or 
by contract to another to pay 
a hundred pounds at five ſe- 
verall daies, he ſhall not have 
an action of debt before the 
laſt day be paſt: and ſo note 
a diverſity betwecne duties 


which touch the realty, and the meere perſ- 
to pay a hundred pound at five ſeverall da 


Sect. 513. 
MES j home 


lea terre a 
un auter pur termed'un 
an, rendant a ly al 
feaſt de S. Michael 
prochein enſuant 40 6. 
et puis devant meſme 
le feaſt il releſſa al 


leſſee touts acts, uncore 


apres meſme le feaſt il 


avera act de debt pur 
non payment de les 
40 S. nent 
le dit releas. Stude 
cauſam diverſitatis en- 
ter les deux caſes. 


ob/tant 


leaſe, 


BUT if a man letteth 

land to another 
for a yeare, to yeeld to 
him at the feaſt of S. 
Mich.nextinſuinggos, 
and afterwards before 
the ſame fealt hee re- 
leaſeth to the leſſee all 
actions, yet after the 
ſame feaſt hee ſhall 
have an action of debt 
for the non payment 
of the 40 8. notwith- 
ſtanding the ſaid re- 
Stude canſar 
drverfitatis betweene 
theſe two caſes. 


Mnalty. But if a man be bound in a recognizance 
yes, preſently after the firſt day of payment he ſhall 


have execution upon the recognizance for that ſumme, and ſhall not tarry till the laſt bet 


dat for that it is in the nature of feverall judgements, 
cbr due by recognizance, and a debt due by bond or cont 


And fo note a diverſity between a 
ract. And ſo it is of a covenant or 


promiſe, after the firſt default an action of covenant, or an action upon the cafe doth lie, for 


they arc ſeverall in their nature, Laſt!l 


promites. 


y, note a diverlity between debts and covenants, or 


It a man hath an annuity for terme of yeares, or for life, or in fee, and he before it be 


behind doth releaſe all actions, this ſhall not releaſe the annuity, 


action, becauſe it may be granted over. 


* S De. added L. and XI. and Roh. 


mk 


ts. 
— — 


Se, 


traſt to ſell it for the payment of debts and legacies, muſt ſee his money applied in the diſcharge of them, unleſs there 


clauſe, or ſufficient implication from other parts of the will, that the deviter intended to free him from that obligation. —L11. As 


is an expreſs 


to the manner in which courts of equity have attempted to prevent the mi ſi hie is arifirg from the admiſſion of truſts, with reſpe# 


to the public at large: This has been effected in ſome meaſure, by its having been 
competition of claims, where the equity of the parties is equal, be who has the law 
Equity, 61. If a perſon has the legal eſtate or intereſt of the ſubject matter in 
him whoſe right is only equitable, and therefore not even noticed by the courts'of law. 
even into a court of equity, that if the equitable claims of the partics are of equal forc 


right in full 22 of it, 
Perhaps the 


not ſuppoſed to transfer any property to the leſſee, and were generally of very ſhort duration; for, 


of its forfeitures, and the lord of the fruits of his tenures, they were confidered with a very jealou 
lefſce was conſidered as the poſſeſſion of the frecholder; and if his leaſe was 
damages, he had no means to recover the poſſeſſion. 
real or fictitious recovery againſt the freeholder; but in the reign of Henry IV. or 


refolved, that the leſſee 


that ould not only recover damages, as a recompence for the loſs 
the poſleſſion itſelf. Afterwards the 21ft Hen. 8. c. 16. protected the leſſec againſt the effect of fictitious recoveries. 
rations of the common law gave the leſſee for years an intereſt and ſtabilitv which he had not before. Still 
particularly before the demolition of the feudal tenures, terms of years were 

ferior to eſtates of freehold. This ſtability on rhe one hand, and ſubordinate ſt 
and convenient modifications of property, for {eeuring m 


right tothe profits or beneticial property of the land, in thoſe caſes where the ow 


Moreover, leates for years were ſub} 


onev or an other charges upon the fee, 


s exe. 
defeared or diſturbed, though he could recover for 
ect to be abſolutely defeated, either by a 
„at leaſt, in that of Benrv VII. the courts 
of the poſſeſſion, but ſhould alſo recover 


aid down as a general rule, that in any 
ſhall prevail. ö 
conteſt, he muſt neceſſarily prevail at law over 
This advantage he carries with him, ſo far, 
] e, equity will leave him who. has the legal 
ion c and not do any thing to reduce him to an equality with the other, who has 

ollowing illuſtration of this very important rule of equity, by an enquiry into the doctrines o 
terms of years, attendant upon the inheritance, will not be unacceptable to the reader. 


See Francis's Maxims of 


the equitable right only.— 
f courts of equity reſpecting 


At common law, leaſes for years were 
as they tended to prevent the crown 


Befides, the poſſeſſion of the 


: Theſe altc- 
in the eye of the law, 


in every reſpect but pecuniary emolument, far in- 
ate of property on the other, made them very proper 
or for giving a partial or temporary 
aer withcd to have, not only the remainder or 
re vet ſion, 


tor it is not meerely in 
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Lib, 3. 


JTEM, ou home voile 
ſuer briefe de droit, 
i] covient que il counta 


del ſeifin de Iny, ou de 


ſes anceſtors, et auxy 


que le ſerfin fuit en temps 
de meſme le roy, come 
il counta en fon count. 
Car ceſt un ancient ley 
uſe, come appiert per le 
report d un flee en le 
eire de Nottingham , 
titulo Droit en Fitz- 
herbert, cap. 26. cn fiel 


ferme que enſuiſt. John 


Barre fort ſon briefe 
de droit envers Rey- 
nold de Affington, et 
demaunda certaine te- 
nements, Sc. ＋ ou le 
miſe eſt joyne en le bank, 
et originall et le proces 


fueront demandes de- 


vant guſiices errants, 
oules parties viendront, 
et les + 12 chiva- 
lers front leur ſere- 
ment ſans challenge 
des parties, dejire al- 
lowes, f ur ceo que elec- 


tian fuit fait per af- 


ſent des parties, ove 


les quater chroalers, 
et le ſerement fuit ciel 1 
Que . jeo verity dirre, 


Sc. lequel R. de A. ad 


plus mere droit a te- 


ner les tenements que 
an Barre demanaa 
vers li per fon briefe 


de droit, ou John de 


Of Releaſes. 


Sect. 514. 


A LSO, where a man - 


will ſue a writ of 
right, it behoveth that 
he counteth of the ſeiſin 
of himſelfe, or of his an- 
ceſtors, and alſo that the 
feifin was in the ſame 
king's time, as he plead- 
eth in his plea. For this 
is an ancient law uſed, 
as appeareth by the re- 
port of a plea in the eire 


of Nottingham, tit. Droit 


in Fitzherbert, cap. 26 in 
this forme following. 
John Barre brought his 
writ of right againſt 
Reynold of Aſington, 
and demanded certaine 
lands, &c. where the 
miſc is joyned in banke, 
and the originalland the 
proceſſe were ſent be- 
tore the juſtices errants, 
where the parties came, 
and the twelve knights 
were ſworne without 
challenge of the par- 
ties, to be allowed, be- 
cauſe that choiſe was 
made by aſſent of the 
partics, with the foure 
knights, and the oath 
was this: That I ſhall 
ſay the truth, &c. whe- 
ther R. of A. hath more 
meere right to hold the 
tenements which John 
Barredemandeth againſt 
him by his writ of 
right, or Jon to have 


* titulo Droit en Fitzherbert, cap. 26. not in L. and M. nor Roh. 


L. and M. nor Roh. 


Sect. 5 


fes an". Fer 
if neyther hee nor any of 
his anceſtors were ſeiſ⸗ 
ed of the land, &c. with- 
in the time of limitation, 
hee cannot maintaine a 
writ of right ; for the 
ſeiſin of him of whom 
the demaundant himſelfe 
purchaſed the land, &c, 
availeth not. 

And fo it is in a writ of 
right of advowſon. 


Auxy que le ſei- 
in fuit en temps de 
meſme le roy come 


i counta. Hereby it 
appeareth, that not onely 
a ſeiſin (as hath beene 
ſaid) is requiſite, but al- 
ſo that the ſeiſin be had in 
the time of the ſame king, 
according to his count, 


Report 


commeth 
of the Latine word Re- 
ortare, a re et to, 
2 eſe, referre, à re 22 
19, And in the common 
law, it fignifieth a pub- 
like relation, or a bring- 
ng aguine to 2 
caſes judicially argued, 
debated, reſolved, or ad- 
{ego in any of the 
eing's courts of juſ- 
tice, together with ſuch 
cauſes and reaſons as 
were delivered by the 
judges of the ſame ; and 
in this ſenſe Littleton 
uſeth the word in this 
place. 


En le eire de 


Nottmgham. Fin, 
Iter. And it fignifieth 
the court of the juſtices 
in ere, and thereupon 
they were called juſtitiarii 
itinerantes, in reſpect that 
the juſtices reſidi _ 

Cu- 


+ ou not in L. and M. nor Roh. 


JL covient que 
il counta del 


Seen de luy ou de 


14. 


(Ant. 279. a.) 


For the time of limitation, fea 
the ſtatute of g2. H. 8. cap. 2. 
Vide Set. 170, 


(8. Rep. 65, Hob. 240.) 
F. N. B. 30. 3. 2.E. 3. 27+ 
Liul. 112. a. 


(4, Iaſt. 184.) 


t 12 not in 


5— 


—— 


:chold. Hence we find mortgayes for long terms of years very frequent in the reign of queen Elizabeth. Now, 

— — — . if the mortgage de vt is not paid at the time appointed, the eſtate mortgaged is abſolutely forfeited 
to, and becomes the property ot, the mortgagee, at law; but courts of equity permit the mortgagor to redeem, on payment 
to the mortgegee of his principal, intereſt and coſts, Still this is merely a right in equity, the legal eſtate continuing in 
the mortgagee. Thus if an eftate be demiſed tor a term of years, with a pr oviſo making the term void on payment of a 
ſum of money with intereſt, before or upon a certain day, the condition is not conſidered -at law as complied with, unleſs the 
money is paid on or before that very day; it it is not paid then, the eſtate belongs at law to the mortgagee, for the remainder of the term. 
And though a court of equity allows the mortgagor to redeem it, by paying the principal, intereſt and coſts, after that time, this ſubſe- 
quent payment, thcugh it gives the mortgagee the equitable right to the eſtate, does not affect the legal continuance of the term. In this 
reſpect our law differs from the civil law; in whicli a mortgage is conſidered only as an acceſſary of the debt; and payment at any time, 
by annulling the debt, extinguithes the mortgage. To apply this doctrine to terms of years. After payment of the mortgage debt, 
the term of years for which the mortgage is made, is in law in the mortgagee ; but, in equity, the mortgagor is entitled to the — 
of it. By an analogy to the cafe of mortgages, when terms of years are created for ſecuring the payment of 83 portions * 
children, or for any other purpoſe, they do not determine (unleſs there is a ſpecial provito) by the 8 0 Fr 5 truſts t 
which they are raifed. Thus in all theſe caſes, the legal intereſt during the continuance of the term, is in _e tru * but the owner 
the fee is entitled to the equitable iutereſt, or rather to all the benefit or advantage which can be _ of . 
ance. As the courts of common law had determined, that the poſſetſion of the leſſee for years was the 2 1 5 of the is * 1 
freehold, courts of equity determined, that where the tenant for years was but a truſtee for the owner ay e in n * A 
ouſt his ce/tuy que truft, or obftrutt him in doing any act of ownerſhip, or in making any or pence of his _ * c : reſpects, 
therefore, the term is conſolidated with the inheritance 's _— — 3 way os * 1 one mor 1 4 7 ae 

. ' ſt carv 1 ec Wt, or & 0 f en © 
2 8 f ogy odor 8 an 4 7. Hoolev. Sales, 2 Wilf. 329. Still, tho” the truſt or benefit of the 
term is annexed to the inheritance, yer the legal —_—_— of the we. —— —— —— 8 3 N 8 
and ad vantage to be made of the term ariſes fromt is ſeparation. Fo k if , # choc teins an allen of 

different titles, a term of years attendant upon it is full fo diſtinct from it, that if any one of them obta 8 

n then ns ane i . ay ofthe ccumſanes hich aur ee ne der will ben, bk n wn 
1 ity, to the eſtate for the whole continuance of the term, to the utt 0 . | 
of — rob abſolutely deprives all the other claimants of every kind of benefit in the land. Suppoſing, therefore, fl. purchaſes 


an eſtate, which, previous to his puichaſe, had been fold, moi * leaſed, and charged with every kind of incumbrance to 2 
X 7 


— Cc” — 


term, with a declaration of the truſt o 


Lib. 3. Cap. 8. 


Weſtminſter were called 
Juſlitiarii refedentes, and 
were much like in this 
reſpect to the Juſtices 
of aſſiſe at this day, al- 
though tor authority and 
manner of proceeding 
whereof you ſhall reade 
[þ] Mirror cap. 9, ſect. g. and ] in the ancient au- 
2 288 — 3 - 4A of the law) farre 
UITICE . anv., it. 9. 2 
3 Li. d. cap. — 358. different, And as the 
fol. 1. b. 7, 8. &c. Bra. lib. g. Power of the juſtices of 
fo. 115, &c. Flet. li. 1. ca. 13. aſſiſes by many acts 
Kc. 4. E. 3. 32. 6. E. 3. 35. of parliament and other 
13. +39 1. . K. 7. 8 commiſhons increaſed, 
e ſo theſe juſtices itine- 
rant by little and little 
vaniſhed away. And it 
is certaine, that the 
authority of juſtices of 
aſſiſes itinerant through 
the whole realme, and 
the inſtitution of juſ- 
tices of peace in every 
county being duely 
performed, are the moit 
excellent meanes for 
the preſervation of the 
king's peace, and quiet 
of the realme, of any 
other in the Chniſtiaa 
world. 


De Nottingham. 
This ſhould bee North. 
ampton, according to the 
original, 

Fhis report whereof 
Littleton here maketh 
mention, you ſhall finde 
an abſtract of it in 3. E. 3. 
ſince Lirtleton's time, 
E in print by Fitzher- 
ert when he was ſer- 
jant in 11. H. 8. and is 
not in the Reports or 
bookes at large. And 
yet here it appeareth, 
that they be of great au- 
thority, and vouched by 
Liitleton himſelfe for the 

roofe of a maine point 
in law. And hereby it 
alſo appeareth how n*- 
ceſſary it is to reade re- 
cords and pleas reported 
or recorded, though they 
were never priuted. For 
thoſe and the like records 
are veritatis et vetuſtatis 
wvefligia. 

Tit. droit in 
Fitzherbert, 26. ;z 


* ye—je0, L. and M. and Roh. 
|| vour—home, L. and Ml. and Roh. 
++ brieſe—droit, L. and M. and Roh. 


ä 


3. E. 3. tit. Droit F. 26. 


en- Ie, L. and M. and Roh. 
Jol not in L. and XI. nor Roh. 


Of Releaſes. 


Sect. 5 14. 


aver eux, ſicome il de- them, as hee demandeth, 


maund, et pur rien dir 
ra que le verity * ne 
dirra, ſicome my ayde 
Dieu, &c. ſans dire a 
lour eſcient. It tiel ſe- 
rement ſerra fait en at- 
taint, et en battaile, et 
en ley gager, car eux 
mittont cheſcun choſe 
a fine. Mes John 
Barre counta del ſeiſin 
d'un Rafe fon anceſter 
en temps le roy Henry, 
et Reynolde fur le miſe 
Joyne tendiſt demy mark 
pur le temps, &c. Et 
fur ceo Herle, juſtice, dit 
al grand afjiſe, apres 
ce que ils fueront 
charges ſur le mere 
droit, Vous gentes, 
Reynold donaſt demy 
marke al roy pur le 
temps, I al entent que 
fi F wous troves que 
Faunceſter || TFobn ne 
fuit pas ſciſie en le temps 
que le demaundant ad 
count, ** vous nen- 


and for nothing to let to 
ſay the truth, ſo helpe 
mee God, &c. without 
ſaying to their know- 
ledge. And the hke oath 
ſhall bee made in an at- 
taint, and in battaile, and 
in wager of .law, for 
theſe dos bring every 
thing toan end. But John 
Barre counted of the ſei- 
ſin of one Rafe his an- 
ceſtor in the time of kin 

Henry, and Reynold upon 
the miſe joyned tendred 
halfe a marke for tlie 
time, &c. And hereupon 
Herle, juſtice, ſaid to the 
grand aſſiſe afterthat they 
were charged upon the 
meere right, Vou good 
men, Reynolid gave halfe 
a marke to the king for 
the time, to the intent 
that if you find that the 
anceſtor of John was not 
ſeiſed in the time that 
the demandant hath plea. 
ded, you ſhall enquire 


quires plus avant del nofurther upontheright; 


droit; et pur ces Vous 
nous dires, lequel laun- 
ceſter Fohn, Rafe fer 
noſme, fuit ſeiſie en 
temps le roy Henry, 
come il ad count, ou 
non. Et fi vous troves 
que il ne fuit ſcifie en 
cel temps, Vous nen- 
quires nient pluis; et 
fi vous troves que 
i fuit ſciſie, donques 
enquires ouſter del 4 
briefe. Et puis le 


and for this, you ſhal tell 
us, whether the anceitor 
of John (Ralſe by name) 
were ſeiſed inking Hexries 
time, as he hath pleaded, 
or not. And if you find 
that he was not ſeiſed in 
this time, you ſhall en- 
quire no more; and if 
you find that he was ſei- 
ſed, then you ſhall en- 
quire further ofthe writ. 
And after the grand aſ- 
ſiſe came in with their 


+ al entent—tt ceo ſert, L. and M. and Roh. and in MSS. 
** Voy5—/ome, L. and M. and Roh. and MISS. 


real property is ſubje&; in this caſe A. and the other purchaſors, and all the incumbrancers, have equal claims upon the eſtate, This 
But if there is a term of years ſubſiſting in the eſtate, which was created 


is the meaning of the expreſſion, that their equity is equal. 
prior to any of the purchaſes, mortgages, 
the legal intereſt in the 


) or other incumbrances, and A. procures an aſſignment of it in truſt for himſelf, this gives him 
lands during the continuance of the term, abſolutely diſcharged from, and unaffected by, any ol tac purchaſes, 


mortgages, and other incumbrances, ſubſequent to the creation of the term, but prior to his purchaſe. This is the meaning of the 
expreſhon in aſſignments of terms, that they are to protect the purchaſor from all meine incumbrances. But it is to be obſerved, 
that A. to be entitled in equity to the benefit of the term, muſt have all the following requiſites: he muſt be a purchaſor for a valuable 


conſideration ; his purchaſe muſt in all reſpects be a fair purchaſe, and free from every kind of fraud 
rior conveyance, mortgage, charge, or other incumbrance 


he muſt have no notice of the 

nuitants, judgment les 
intereſts, or rights. Ifan 
fee, or of any eſtate carve 


C 


; and at the time of his purchaſe 


It is to be obſerved, that mortgagees, an- 
ſees, and all other incumbrancers, are purchaſors in this ſenſe, to the amount of their ſeveral charges, 
perſon of this deſcription, unaffefted by notice or fraud, takes a defective conveyance or aſſignment of the 


out of it, defective either by reaſon of ſome prior conveyance, or of ſome prior charge or incumbrance ; and 
if he alſo takes an aſſignment of a te 


truſtee ; in each of theſe caſes, 

fend his poſſeſſion during the co 
all claimants prior to his purchaſe, 
of Willoughby and Willoughby in Cha. Tria. 
Verney, before lord Northington, in chancery, 
eſtates ſubject to an outſtandin 


he is entitled to the full benefit of the term; that i 
ntinuance of the term, or, if he has loſt the poſſel 
but ſubſequent to his term. All this was laid down and e 


July 27, 1761. 


rm to a truſtee for himſelf, or to himſelf, where he takes the conveyance of the inheritanceto his 
;, he may uſe the legal eſtate of the term to de- 
Mig to recover it at common law, in preference to 
xplained by lord Hard icke, in the cate 
30. Geo. 2. 1756. Upon the ſame principles was decided the caſe of Stanhope v. cut! 

The cafe there was, that Henry Sayer, being ſeiſed in fee of certain 


q R term of years, in Rigby and Eyre, bv indenture of lenſe and relcaſe, bearing date the 4th and «th 
ays of June 1732, conveyed them to lady Dyſart and her heirs, for ſecuring the payment of 10901, and intereſt, and covenauted to 
Rigby and Eyre aſſigned the term to Cunningham and Clayton in truſt 


. the deeds reſpecting the terms of years. Afterwards 
0 


r Sayer, his heirs and aſſigns; and then Saver, 


(under whom lord Verney claimed) by way of mortgage, 


by indenture dated the 19th day of Dec. 1732, conveyed the ſame cftates ro mrs. Nath 


5 for ſecuring to her 3000o!. and intereſt, with a declaration that Cunningham 
and Clayton ſhould ſtand polleſſed of the term in truſt fo | , 7 E 


the truſtees had notice of the mortgage to lady 


it in favour,of mrs. Naſh, under whom he claimed. 


equity. The queſtion was, which ſhould be preferred ? lady Dvſart, who had the 


r her, and the deeds reſpecting it were delivered to her, and neither the nor 
Dyfart. Lady Dyſart brought an ejectment; lord Verney defended, and ſet up the 
Upon this lady Dyſart brought her bill in 
firtt declaration of the truſt of the term, or lord 


Verncy, 
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Lib. 3. 


graund afſiſe reviendroit 
ove lour verdict, et di- 


font, que Rafe * ne fuit 


pas ſeiſie en temps le roy 


H. per que fuit agard 


que Reynold tiendroit 
les tenements vers luy 
demandes, a luy et ſes 
heires quites de John 
Barre et ſes heires a 
remnant. Et Jobn en 
le mercie, &c. Et le 
cauſe pur que Jes aye 
monſire icy a toy, mon 
fits, ceſt plee, et, pur 
prover le matter pre- 
cedent que eft dit en briefe 
de droit, Sc. car il ſem- 
ble per ceſt plee, que fi 
Reinold n'avoit pas ten- 
due demy mare pur en- 
guirer del temps, &c. 
donques le graund afjiſe 
duiſſoit eſtre charge tant- 
ſolement del mere droit, 
et nemy del poſſiſſion, 
Sc. + Et iſint que touts 
foits en briefe de droit, 
fi le palſalfion dont le 
demandant counta ſoit 
en temps le roy, come 
il avoit counte, donques 
le charge del grande aſ- 
fiſe ſerra tantſolement 
fur le mere droit, coment 
que le poſſeſſion fuit en- 
counter le ley, come il 
eſt dit adevant en ceſt 
chapter, &c. 


Of Releaſes. 


verdict, and ſaid, that 
Ralfe was not ſeiſed in 
the time of king Henry, 
whereby it was awar- 
ded that Reynold ſhould 
hold the tenements de- 
manded againſt him, to 
him andhis heires quite 
of John Barre and his 
heires to the remnant. 
And John in mercy, &c. 
And the reaſon why I 
have ſhewed to thee, 
my ſon, this plea, is, to 
prove the matter prece- 
dent which is ſaid in a 
writ of right; for it ſee- 
meth by this plea, that 
if Reync/d had not ten- 
dred the halfe marke to 
enquire of thetime, &c. 
then the grand aſſiſe 
ought to be charged 
onely to enquire of the 
meere right, and not of 
the poſſeſſion, &c. And 
ſo alwayes in a writ of 
right, if the poſſeſſion 
wherof the demandant 
counteth bee in the 
king's time, as hee hath 

leaded, then the charge 
of the grand aſſiſe ſhall 
be only upon the meere 
right, although that the 
poſſeſſion were againſt 
the law, as it is ſaid 
before in this chapter, 
&c. 


Sec; 5 14. 


of a new addition; and 
therefore though it bee 


true, yet not to bee al- 
lowed. 


Et le original et 
le proces fuera de- 
mande devant jus 


ices Uinerants. For 
it is to be underſtood, 
that all pleas either in 
the realty or perſonalty 
that were begunne and 
not determined before 
juſtices in eireg were 
adjourned by them into 


the court of common 
pleas. 


Les 12 chiva- 
lers fieront lour ſo- 
rement 2 chal- 
lenge, Sc. pur ceo 
gue le election fuit 

fait per aſſent des 
parties ove les 4 
chivalers. 

Here are foure things 
to be obſerved. 

Firſt, that omni con- 
ſenſus tollit errorem, and 
againſt his one conſent 
he cannot challenge the 
twelve. 

Secondly, that the 
foure knights electors 
of the grand aſſiſe are 
not to be challenged, for 
that in law they bee 
— 4 to that purpoſe, 
and judges or Ju ices 
cannot bee challenged. 
And that is the reaſon 
that noblemen, that in 
caſe of high treaſon are 
to paſſe upon a peere 
of the realme, cannot be 
challenged, becauſe th 
are judges of the fact, 
and the Magna Charta 
ſaith, per j udicium parium 
HOYrum, 

Thirdly, that the 
twelve before any aſſent 


may bo challenged before the foure knights electors, but after aſſent or return of the pannell 
before the juſtices, there ſhall be no challenge to the pannell nor to the polles. ; 

Fourthly, if there be not foure knights tor electors in that county, the next to them in 
that county ſhall be taken; ne curia regis deficeret in zuftitia exhibends. 


Sauns dire a lour eſcient. 


* xe not in L. and M. nor Roh, 


And here it appeareth, that where the judgement is 
finall, there the oath of the grand aſſiſe or jury is abſolute, and not to their know 


as 
here 


194 


4. E. 3. 41. Peverel's caſe. 


Mirror, 

Glanvil, 
Bratton, 
Britton, 

Fictaj 


ubi ſupra. 


30. E. 1. tit. challenge 172. 


21-E. 4. 77. 39-E. 3. 1. 
44. E. g. 6. 11H. 6. 13. 
(Cro. El. 664.) 


4. E. 3 14 


Magna Charta cap. 49. 


39. E. 3.2. 7. H. 4 20. 
7. H. 4. 20. 


+ et not in L. and M. nor Roh. 


| declaration of the truſt, but had the cuſtody of the deed. Lord Northington held, that a decla- 
_ r 1 was tantamount to an actual aſſigument, unleſs a — — incumbrancer, bona 


fide, and without notice, procured an aſſignment; . 
of it in favour of a ſecond incumbrancer, was equivalent to an actual aſſigument; 
firſt incumbrancer, which equity would 
object of great conſequence to aſcertain, 
when it is neceſſary or prudential to 
than to ſay where it is ſafe, for him to 
whenever a term has been raiſed =_ wor phy the —— of * 
ceive, to a truſtee for the perſon obliged to pay, the money, is 8 ü 
ably required as —— In caſe a term of years has been aſſigned to attend the inheritance, 


and that the cuſtody of the deeds reſpecting the term, wi 


th a declaration of the rruſt 


and therefore pave him an 3 over the 
t take from him. Such being the advantages to be derived from terms of years, it is an 
ar Par % is ſafe for the purchaſor to leave them in the truſtee in whom he finds them, and 


require them to be aſſigned to a truſtee of his own.—Bur it is more eaſy to ſay where it is unſafe, 


be ſatisfied without ſuch an aſſignment of it.—1ff, It may be laid down, as a general rule, that 


oney, as the aflignment of it by the truſtee for the perſon intitled to re- 
ble evidence of the payment of the money, itmay be reaſon- 
n Le, if, upon a purehaſe (ang . 
e 


1 — Ä—— — 


— y ov - 4+ oe a _— 


Lib. 3. C 


Vide Se. 193- 


Reg firum. 


33. H. 8. ca. 13 9. E. 6. ca. 96. 


10. E. 3 20. 31. E. 3. droit 11+ 
. F. 3. 17. 18. II. 3. dron 62 
43 F. 3. b. 3g Lamb. X plicet. 
ve burum verbo Man ula. 


F N. B. 31. c. 3. 1. E. g. 
droit 15. 6. E. g. wid. 24. 


Mirror, ca. 1. . 17. ca g. de 
Attsiat. ca. 3. 1. Bratt, fo. 
288, 2g. &c. 292. Brit. . l. 241. 
245, 246. &c. F.ct. Ii. f. ca. 21. 
& 34. Forte ſcue ca. 26. 


(3. Iaſt. 163. 222.) 


Ta] 23. H. 8. ca. 3. . Elis. 
Dyer. 201. 7. E. 5. ibigem 81. 
3. Mar. ibidem 120, 2. Eliz. ibi- 
dem 225. 24. H. 8. Br. Attaint, 
96 4. Mar. 1b. 127. 20. H. 7. 5. 
42. E. 3. 26. 

F. N. B. 107. D. 

Mirror ca. 1. b. 3. ca. 3. . cs. 5. 


A 1. Bratton lb. g. 141+ b. & 


o. 320. 331. Glanvil. hb. 2. 
cap. 3. 4, 5 Lib. B. ca. 9. Lib. 4. 
ca. 1. Brit. fo. 40. 42, 43. 81. 
173. 190. Fleta lib. 1. ca. 32. & 
lib. 2. cap. 48. 

[5] 4-E. 3. 41. 17. E. 3. 19. H. 6. 
35. 1. H. 4. 3. 30. E. g. 20. 
29. E. 3. 12. 12. H. 4. 4. Stan. 
174. 178. 17. Eli. Dyer. 9. E. 4. 
35. 2. H. 6. 6. 3. H. 6. 55. 
Vid. li. 9. fo. 32. b. & 33. b. 
Mirror ca. 4. del office des juſ- 
tices, &c. 

Glenvil. li. 1. cap. 9. lib. 8. 
cap. 8. 


= 


* xe not in L. and M. nor Roh. 


ap. 8. Of Relcaſes. 


hcre in the writ of right, in the attaint, and in wager of law, for the judgement ia every 
of theſe three is finall. | 


Le mije eſt chu“. Miſe is a nord of art appropriated only to a writ of right, ſo 
called becauſe both parties have put themielves upon the mcete right to be tryed by grand af. 
ſiſe or by battaile : ſo a> that which in all cther actions is called an iſſug, in a writ of right 
in that caſc is called a mife. And in this ſenſe e taketh it here, But in a writ of right 
if a collaterall point is to be tryed, there it is called an iffue ; and is derived of this Werd 
(um), becaute the whole cauſe is put upon this point, It is alfo taken for c. pences, ag 
miſe ke cnftagia, And ſometime it ſignifieth a cuttomary grant to the king, or lords marchers 
of Wales by their tenants at their firſt comming to their lands. 

Tender di marke al Fo). Maſter Jamba faith, that mancu/a & marca Saxon' 3 
Mancup. 7 Meare? Noammnus 30 a denarins, And ths re, Now called a marke, being 
an od Saxon word, is the cauſe that Fngland molt commonly reckoned by mar«es. 7,6 g 
Saxoni:t is apund, a pondr, which is called ſo until this day. Solidus, gui au nos ot pars libr 
eicefima, vVenarios per id temporis continebat quingut. nunc duodecim 5 and ſeill/ng is a Saxon 
word, and with us uſed to this day, Pennye, *axonice pern'g, I atin? denarius; but the vaiys 
of theie have not been alwayes one. 

In a writ of right of advowion brought by the king, the tenant ſhall not tender the . 
marke, becauſe gullum tempus vue it i ; and th reiore the king ſhall alledge, that hee or 
his progenitor was ſeiſed, without ſhewing any tune, 

En attaint. Aninaa is a writ that lveth where a falſe verdict in court of record 
upon an flue Ar by the parties is given. And of ancient writers it is called 9e de 
convictione; and is derived ot the participle 7/n-+, or aννjỹꝗ:nmii for that if the petty jury 
be attainted of a falſe oath, they are ſtined with perjury, and become infumous for ever; for 
the judgement at the common law in the attaint importeth eight great and grit vous pus.;th- 
ments. 1. Sd amittat liberam legim imperperuun, that is, he fall be ſo intamous as we ſha\l 
never be eve d to be a witneſſe, or of any jury. 2. 2abd forts faciant omnia bong d 1 1a 


\ 


Sect. 514. 


fun. 3. Quill terre et tenementa in manus demini regis capiantur. 4. Quad uxores & liberi 


extra donus ſuas ejicerenttr. 5. Quid aomus ſuc praftrentur. 6. Quod arbores ſuæ rxtirpentus. 
. Dd prata ſva arentnr. Er 8. Budd corpora ſua carceri nancipen ur. So odious is perjury 
in this caſe in the eye of the common law, and the ſeverity of this puniſhment is to this end, 
ut ponia ad paucos, metus ad omnes perweniat ; for there is a po icordia pun , und there is cru- 
delitas parcens. And ſeeing all tryals of reall, perſonall, and mixt actions depend upon th: oath 
of 12 mien, prudent antiquity infficted a ſtrange and ſevere puniſhment upon them, if they 
were attaiuted of perjury. | 
But fince Li171-tcu wrote, a ſtatute hath beene made in mitigation of the ſeverity cf the 
common law, in cafe when the petite jury is attainted, and therefore it is taken by equity. 
For where the ſtatute faith, that the party grieved ſhall have an attaint againſt the patty 
which ſhall have judgement upon the verdict, yct an attaint ſhall be maintained upon that 
ſtatute againſt the executors of the party. E. fic de femilibus. [0] But fee the ſtatute aud 
authorities quoted in the margent. oy I thought good to obſerve three things. 
Firſt, that no attaint can be maintained upon this ſtatute but between party ad party. 
Secondly, that no conuſance can be granted upon any attaint, becauſe aſt actaints are to 
be taken either before the king in his bench, or before the juſtices of the common place, and 
in no other courts, &c. 
Thirdly, conſider what pleas may bee pleaded in an attaint by force of this ac, nd wlat no-. 


En battaile, Duellum. monomachia, and it ſignifieth in the common law « trya'l by 
ſingle fight, by battaile or combate, monomac 5a (1), [5] And in the writ of right neither the 
tenant or demandant ſhall fight for themſelves, but finde a champion to fight tor them: be- 
cauſe if either the demandant or tenant ſhou!d be tlaine, no judgement could be given for 
the lands or tenements in queſtion, But in an appeale the defendant ſhall fight for him- 
ſelte, and ſo ſhall the plaintife alſo; for there if the defendant be flaine, the plaintife hath 
the effect of his ſuite, that is, the death of the defendant; the order and ſolemnity whereof 
you may reade in our ancient and latter bookes. And this the law did inſtitute when the 
tenant failed of his witneſſes, or evidences, or cther proofes ; and the preſumption of law is, 
that God will give victory to him that hath right, 


Ley gager, Vadiare ligem; and there is alſo facere legem, by making of his law. That 

is, to take an oath (for example) that hee oweth not the debt demanded of him upon a 
ſimple contract, nor any penny thercof. And it is called wager of law, becauſe of ancient 
time 


+ Et, not in L. and M. nor Roh. 


(1) Upon this ſubject, ſee 3. Black. ch. 22. ſect. x. and 6. and the notes to the iſt vol. of Dr. Robertſon's Hiſtory of Charles 


the Vth.—The readcr will alſo find ſome curious and inrereſting particulars upon this head, in Pere le Brun, Traitc de guelyues 
pratiques ſuperſiitienſes qui ont ſeduit le peuple, et embaraſſe l:s ſpavants. 


— — — — — — — — — — 


above extenſive ſenſe) all the deeds (as well originals as counterparts) by which the term was created or aſſigned, are delivered to the 
purchaſor, and he is ſatisfied, that the truſtee in whom it is then ſaid to be veſted, has made no prior aſſignment of it; it is difficult to 
ſay what poſſible uſe can be made of the term againſt him, or what good end can he anſwered by requiring an aſſignment of it to a truſtee 
of his own, unleſs it be to ſatisfy the requiſitions of thoſe to whom he may afterwards have occaſion to mortgage or ſell the eſtate.— 
34ly, But if any of the deeds reſpecting the term are not delivered to the purchaſor, or if he is not ſatisfied of the truſtee's not having 
previouſly aſſigned it; it ſeems prudent to require an actual aſſignment of it to a truſtee for him. — Few general rules, befides theſe, 
can be laid down upon this ſubject.— And theſe muſt from their nature be ſubject to an endleſs variety of modifications. In all 
caſes of this deſcription, it is infinitely better to err by an exceſs of care, than to truſt any thing to hazard. There is no doubt but 
the precautions uſed for the ſecurity of purchaſors appear ſometimes to be exceſſive, and fatisfactory reaſons cannot always be given 
for requiring ſome of them : yet the more a perſon's experience increaſes, the more he finds the reaſon and real utility of them ; and 
the more he will be convinced that very few of the precautions required by the gencral practice of the profeſſion are without their 
uſe, or can be ſafely diſpenſed with. 


time he put in ſurety to make his law at ſuch a day ; ind it is called makin of hi | 

. , , $1 Lib. 0. ». 8 ; 
cauſe the law doth give ſuch a ſpeciall benefit to the defendant to barre the Slaintife 2 1d Py — 2 4. yy bis 10 
in that cafe. [r] But he ought to bring with him eleven perſons of his neighbours that will Nuton fol. 56. Fleta — 4 


avow upon their oath, that in their conſciences he ſaith truth, ſo as he himſelfe muſt bee ©5* $3: 


ſworne de fidelitate, and the eleven de credulitate. | [4] m_ Carta ca. 28. Bracton 
And wager of law lieth not when there is a ſpecialty, or deed to charge the defendant, ca. 6g. — SRD 5 


but when it groweth by word, ſo as he may pay or ſatisfie the party in ſecret; w es 

defendant having no teſtimony of witneſſes may wage his = Ar thereby — boy © Rep. Slade's caſe 92.) 

tife is perpetually barred; as ::2lezon here faith ; for the law preſumeth that no man will for- 

ſweare himſelfe for any worldly thing; but mens conſciences doe grow ſo large (ſpecially in 

this caſe paling with impunity) as they chooſe rather to bring an action upon the 1 

on his promiſe, wherein (becauſe it is ere ſur le caſe) hee cannot wage his law, than 2 

action of debt. a , : 
A man outlawed or attainted in an attaint, or upon an inditement of iracy; | 

perjury, or otherwiſe, whereby he become N ſhall not wage his Gromy (piracy; or of az, 1.6. 32. 


A man under the age of 21 2-5 ſhall not wage lis law; but a teme covert, together with 11. H. 6. 40. 16. E. 4.2 


her huſband, ſhall wage her law. (Cro. Eliz, 161,) 
When the ſuite is for the king, or for his benefit, as in a quo minus, the defendant ſhall 32. I. 6. 21. 8. H. 3. Ley 66 
not wage his law. 35. H. 8. Ley. Br. 8 . 


If an infant be plaintife, the defendant ſhall not wage hi . 
_—— in ＋ language he can ſpeake. ä VVV 
n no caſe where a contempt, treſpaſſe, deceit, or injury is ſuppoſed in the A 
he ſhall wage his law, becauſe the law will not truſt his with an a to r 44, E. 3. 32. 18. E 
in thoſe caſes; only in ſome caſes in dett, detinue, accompt, the defendant is allowed by 24 E. g. 5 r 
* to wage his law. (4- Rep. gg. b.) 
n an action of account againſt a receiver; upon receipt of money by the | 
ther perſon for account render (unleſſe it be by the hands * his wite, - " his —_— ! * a r 0 Fee 
the defendant ſhall not wage his law, becauſe the receipt is the ground of the action, which WOE OO 
lyeth not in privity betweene the plaintife and defendant, but in the notice of a third per- 
on, and ſuch a receipt is traverſable. [4] But in an action of debt upon an arbitrament, [4] 33. H. 6. 2 
or in an action of detinue by the bailement of another's hand, the defendant ſhall wage his 22. H. 6. 41. ; 18 {Token 
law, becauſe the delet and the detinet is the ground of thoſe actions, and the contract 8. H.6. 11. 18. f. 8, . | 
or bailement, though it be by another hand, is but the conveyance, and not traverſable. In 3- E. 3. 28. 11. H. 4. 54. 
an action of account againſt a bailife of a mannor, the defendant cannot wage his law 4 = N 15 2 
becaule it ſoundeth in the realty. In an action of debt which concerns the realty, as for Si 7 69. 30. F. g. 19. 
debt for a rent upon a leaſe for yeares, or an action of detinue for detaining an indenture of 4 3, 4. 8 
leaſe for yeares, the defendant ſhall not wage his law, much lefle for charters or deedes 94 H. 8. Ley Gager. Br. 97. 
which concerne inheritance. 
In an action of debt for a fine or amerciament in a leete, the defendant ſhall not wage 10. II. 6. 7. 1. U 
his law, becauſe the leete is a court of record; but in an action of debt for an amercia- 6. Elis. Bendloes. NO 
_ in a court baron the defendant ſhall wage his law, for that it is no court of 
record, 
In debt upon an account, before auditors, the defendant ſhall not wage his law, and g. H. g. g. 8. H. 6 
BY this by conſtruction of the ſtatute of V 2. cap. 11. which giveth them great authority, and 2. H. 6. 35. 36. 11. 6.6. 
&. ſaith, coram auditoribus, and therefore of an account before one auditor the law lyeth. So 
if the lord before auditors be found in ſurpluſage, in an action of debt brought by the ac- 14, H. 6.62. 38. H. 6. 6. 
comptant, the lord ſhall not wage his law by conſtruction alſo upon this ſtatute, as an in- 
cident rifing upon the account. 
In an action of debt by a gaoler againſt the priſoner for his victuals, the defendant ſhall 28. H. 6. 4. 19. H. 6. 20. 
not wage his law, for he cannot refuſe the priſoner, and ought not to ſuffer him to die for“ H. 6. 23. 39. H. 6. 18. 
default of ſuſtenance ; otherwiſe it is for tabling of a man at large. 
In an action of debt brought by an attorney for his fees, the defendant ſhall not wage his 1 · H. 6.4. 
law, becauſe he is compellable to be his attorney. And ſo it a ſervant be retained accordin 
to the ſtatute of labourers in an action of debt for his ſalary, his maſter ſhall not wage his 38. H.6. 22. 39. H. 6. 18. 
law, becauſe he was compellable to ſerve; otherwiſe it is, if he be not retained according to 
the ſtatute. (1) 
Whereſoever a man is charged as executor or adminiſtrator, he ſhall not wage his law, 5. H. 6. 38. 4. H. 7, 25, 
9 for no man ſhall wage his law of another man's deed, but in caſe of a ſucceſſor of an abbot, 13. H. 3. 
Fe for that the houſe never dyeth. 
5 In debt upon a penalty given by ſtatute, the defendant ſhall not wage his law, 10. H. 7. 18. 
8 There is another kinde of wager of law in a reall action, of non ſummons, but thereof Little- 
2 ton ſpeaketh not. | 
- Et ſur ceo Herle juſtice dit, &c. Hereby it appeareth, that it is the of 
0 


26. E. 3 63. b. 21. H. 6. 42. 


(1) Otherwiſe of a counſellor at law, for ke cannot bring any afion ; for he is not compellable to be counſellor, and his fee is 
honorarium, ut a debt. Ammianus, lib. 3,—Lord Nott. MSS. _. 

: (2) At Rome the functions of the bar were divided between, I. The Patrons, or Orators: II. The Advocates, who attended 

2 to inform or inſtruct the patrons upon the points of law, which aroſe in the cauſe : III. The Procurators : And, IV. the Cognitors. , 

The two laſt nearly reſembled the Attornies of our courts. Beſides theſe, were the Jzris-conſulti, who gave their opinions and advice 

upon matters of law. Till the time of Auguſtus every perſon had this liberty; but he confined it ro ſome particular individuals 

ſelected by him, and made a regulation, that in future no one ſhould enjoy that privilege but under the authority of the prince. 

The opinions of the Juris- conſulli, called the Reſponſa Prudentum, were of great weight; and a conſiderable part of the Roman law 

is founded upon them. See Gravina de Orru et Preg raſſu Juris Civilis, lib. 1. ſect. 42, 43, 44. In the Summary of the Roman 

Law, taken from Dr. Taylor's Elements of the Civil Law, page 26, it is obſerved, that the Reſponſa Prudentum ſcem to amount 

to what we call Precedents, or Reports; that it is common to them both to be the determinations of lawyers to explain 

law : but that there is this difference between them, that our precedents owe their authority to their being the judgment of 

the court; but the Reſponſa Prudentum, though admitted as law, were nothing more than the private opinions of lawyers, See 

Cod. lib. 1. tit. 17. and the Cod. Theo. lib. f. tit. 4. with the notes of Gothofred. It is N that, in the early days 

of the Roman Empire, the practice of the law was merely honorary ; but it ſoon became an object of gain. The Cincian law, 

which was paſſed about the time of the ſecond Punic war, was intended to revive the primitive cuſtom of honorary advocation, 

But it was ſo often evaded, that the emperor Claudius thought it more adviſable to moderate, than to attempt to deſtroy entirely, the 

ſalaries or emoluments of advocates. He accordingly inhibited them from taking a larger fee than ten ſeſterces, about gol. 14s. 2d. 

. Engliſh. The advocates, however, thought it an indignity, that their fees ſhould be conſidered as Wages, and therefore dignified 

_— them by the honourable title of preſents, or gratuities z but as they might demand, and even maintain an action for their fees, this 

5 A diſtinction was merely nominal. See Gothofred de Salario, and Doctor Bever's Hiſtory of the Civil Law, page 444. In England 

1 the fees of counſel are honorary, in the ſtrict acceptation of the word. Thus in Moor v. Row, Cha. Rep. 38. a counſeltor brought a 

bill for fees due to him from the defendant, a ſolicitor. The defendant demurred ; the demurrer was allowed, and the bill diſ- 

* miſſed. Sir John Davies thus expreſſes himſelf upon this ſubject, in his preface to his Reports, pag. 22,23. The fees to coun- 

"S * ſellors are not in nature of wages, or pay, or that which we call ſalary, or hire, which are duties certain, and grow due by con- 

*'rraCt, for labour or ſervice, but zwhat is giver him is honorarium, not Merces 3 being a gift which gives honour as well to the taker 

* as thegiver : nor is it certain or contracted; for no price, or rate, can be ſet upon counſel, which is invaluable and ineſtimable, 


* ſo as it is more or leſs, according to the circumſtances, namely, the ability of the client, the worthineſs of the counſellor, 0 
7 M weighti- 


| 
| 
| 
| 
{ 
; 
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Lib. 3. Cap. 


Clanv. li. 12. cap. 1. &c, 
Btacton Ii. 5. fo. 328. 


Lib. 5. fol. 8. Penrin's caſe. 


34 E z. Judgm. 256. ad judge 
accord. 13. H. 4. judgm. 243 
10. H. 6. 8. 20. H. 6. 38. b. 
1. H. 6.34. b. 26. H. 8. 8. b. 
1. Mar. Dy. 98. I. I. 5. to. 85. 
Peniin's caſe. F. N. B. 3. 1131. 


Bratt. Ii. 2. fol. 32. b. & 58, 59. 
Brit. 233 


* Lit. pag. ſequen. 


Bract. li. 2. 58. 


9. Of Confirmation. 


Seck. 51 85 


of the judges to inſtruct the grand aſſiſe or jury in points of law ; for as the grand aſſiſe or 
other jurors are triers of the matters of fact, ad gue/tionem fat non reſpondent judices, ſo ad 
queflionem juris non reſpondent 5uratores. And accordingly the judge in this cafe directed the 
grand aſſiſe, viz. if they found that, &c. 


Per que fuit agard. Here are two things to be obſerved. Firſt, the form of a 
judgement ſinall. Secondly, that 2 tinall is to bee given in this particular caſe, 


For the forme of the finall judgement 


or the tenant is here expreſſed, that the tenant ſhall 


hold the tenements demanded againſt him, to him and his heirs quite of the demandant and 
his heires for ever, and the demandant in the mercy. Quod tencns tencat terram illam fibi et 
hared:bus ſuis in pace verſus peten em. et hæredes ſuos in perpetuum. 

For the ſecond point, ſeeing the miſe is joyned upon the meer right, albeit the verdict of the 
grand afliſe be given upon another point, yet judgement finall thall be given, And ſo it is if 
the tenant after the miſe joyned make default, or confeſſe the action, or if the demandant be 
non-ſuite ; and yet in none of theſe caſes they of the grand aſſiſe gave their verdict upon the 


meere right. 


Come eft avantdit. Vid. Sect. 478. 


CHAP. 9. 


FRE firſt our author 
ſhewes what a confir- 
mation 1s : 
Confirmation. Confir- 
matio commeth of the verbe 
* confirmare, quod oft firmum 


facere; and therefore it is ſaid, 


that confirmatio omnes ſup- 
plet defettus. licet id quod ac- 
tum «ff ah initio, non wvaluit. 
A confirmation 1s a convey- 
ance of an eſtate or right i= 
eſſe, whereby a voidable eſtate 
is made ſure and unavoida- 
ble, or whereby a particular 
eftate is encreaſed. 

A confirmation doth not 
ſtrengthen a voide eſtate. 


Of Confirmation. 


FAIT de confirmati- 

on eft communement 
en tiel forme, ou a li- 
effect Noverint 
univerſi, &c, me A. 
de B. ratificaſſe, ap- 
probaſſe et confir- 
maſſe C. de D. 
ſtatum & poſſeſſio- 
nem, quos habeo, de, 
& in uno meſſuagio, 
&c. cum pertinenti- 
bus in F. &c. 


— 


Sect. 5 15. 


A DEEDE of con- 

firmation is com- 
monly in this forme, 
or to this effect: Know 
all men, &c. that I A. 
of B. have ratified, ap- 


proved, and confirmed 


to C. of D. the eflate 
and poſſeſſion which TI 
have, of, and in one 
meſſuage, Sc. with the 
appurtenances in F. 
Sc. | 


Brad. li. 2. fol. 27. 38. 


8. H. 6. 34. 37. Pl. Com Confirmatio eff nulla ui do- 
78. H. 0. 3+ 37: Com. 


Seen num præcedias eff invalidum, & ubi donatio nulla omnino nec valebit confirmatio : for a confir- 

(3. Rep. 64. b.) mation may make a voidable or deteahible eſtate good, but it cannot worke upon an eſtate 

10. E. 2. Confirm. 24. 32-E- 3. 9- that is voide in law. Now walet confirmatio nift ille qui confirmat fit in poſſeſſione rei, wel juris 
unde fieri debet confirmatie, & eodem modo nift ille cui confirmatio fit, fit in paſſeſione. And ano- 

[+] Fleta lib. g. cap. 14. & lib. 3. ther ſaith, [c] Confirmare eff id quod pris infirmum fuit firmare. Et donationum alia incepta, 

cap. 3» | & defefiva, & poſt . confirmata, confirmato enim omnem ſufplet defi ctum, poterit enim eſſe 
in pendent: donec per ratihabitionem beredis cam ad αtatem pervenerit roboretur. (1) 


Ratific a 2. R al:ficare ff ratum facere, and is equipollent to confirmare, which, as hath 


* 


44. Aſſ. 3. been ſaid, is fr mum facere. 
A pprobd{[je cometh of ad and probo, which is to make perfect and good. 


C anfirmajje. Here it is to be obſerved, that there bee two kindes of confirmations 

viz, confirmations expreſſe or in deed, whereot Littleton hath here put theſe three examples, 

Li. 9. fo. 142. Beamond's caſe. and confirmations implied. or in law, whereof Littleton hereafter ſpeaketh in this chapter. 
Flct. li. 3. cap. 14. Juælibet confirmation, aut eft perficiens, erefcens, aut diminuens ; and of all theſe Littleton putteth 
examples in this chapter. And hereot Fl-r@ faith, carta autem de confirmatione eff illa que 

alterius fattum conſolidat & confirmat, & nibil xovi attribuit, quandogue tamen confirmat & 


audit, (2) 


Sea. 


(1) A confirmation is an approbation of, or aſſent to, an eſtate already created ; by which the confirmor ſtrengthens and gives va- 
liditv to it, as far as it is in his power. lt has this operation valy, with reſpect to eftates w9:dable or defeaſible; but it has no 
operation upon eſtates which are abſolutely w/e. Such words may be uſed in a confirmation as may cucreaſe or enlarge the eſtate; 
but that, as lord chief baron Gilbert obſerves, is by the force of thoſe words, and, ſtrictly ſpeaking, is foreign to the confirmation, 
Gilb. Ten. 78. 

(2) Sce 9. Rep. 142. where fir Eduard Coke brings examples of theſe different operations of a confirmation. 


— —-—t— — — — m — — — — 


© weightineſs of the cauſe, and the cuftom of the country. It is a gift of ſuch a nature, that the able client may not neglect to give it 
« without ingratitude, for it is but a gratuity, or taking of thankfulnets; yet the worthy cornſeilur may not demand it without doing 
« wrong to his rrputation, according to that moral rule, t honefta accipi poſſunt que tamen peti nom poſſunt.”” In France the 
Roman law reſpecting the fees of advocares formerly prevailed. Many inſtances ire found in their law books, of advocatcs bring - 
ing actions for their fees, and recovering upon them: but this has long fallen into diſuſe. In the couteſt, in 1775, between Mr. Linguet 
and the Order of Advocates, one of the charges againſt him was, that he had written to the duke d' Aiguillon, to demand his fees; 
and threatened him with an action for them; and that his demands upon the duke had been referred to arbitration. Sce Journal Hifto- 
rique du Retabliſſement de la Magi/irature, tom 3. p. 190. Ordonnances have been made at different times enjoining the advocates ta 
ſubſcribe, at the foot of their pleadings, a receipt for their fees; but the advocates never would obey them. The leading ordonnance 
upon this head is that of Blois. [n 1602, the parliament of Paris gave an arret, enforcing thc oblervance of that ordonuance. This 
pave the advocates ſo much offence, that three hundred of them renounced their profeſſion upon it, with the uſual formalities. This 
put an entire ſtop to the proceed ug of the courts of juſtice The matter was afterwards ſettled ; and the ordonnance of Blois, in this 
reſpect, and the ſubſequent v:d0n.1ances enforcing it, are now conſidered as virtually repealed. See Loy fel, Dialogue des Avocats; and 
Menagii Juris Ciuilis Amanitatcs, Cap. 18. 


* 
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Lib. 3. Of Confirmation. Sect. 516, 517. 299 
Sect. 516. 


FT en aſcun caſe AND in ſome caſea [{TTLETON inthischap- 4g. K g, ga, 
fait de confir- deede of confi NA 
un 1 deec = fſities betweene a confirmation 
mation eft bone et a- mation is good and a- and a releaſe ; (1) and there- 


. . . ; of for illuſtration here hee 
vailable, lou en tiel vailable, where in the puttech tue cats in this 


caſe un fait de re- ſame caſe a deede of and the next Section, which 


, 2 upon that which hath beene (1. Roll. Abr. 482 
leaſe neſt Pp aſe bone releaſe * RO good d in the precedent A * 
ne available. Sicome nor availeable. As if ters, is ſaftciently explain- 
jeo leſſa terre à un l let land to a man for _ r 

: 121: caſes t . 
home pur terme de ſa terme of his life, who chat where 4 confrngtien 
vie, lequel leſſa meſme letteth the ſame to ſhall enlarge an eſtate, there 


privity is required, as well 9-H. 6. 22. tit. releaſe 44. 
la terre a un auter pur another for terme of us in the: cafe. of the releath, | 


terme de xl. ans, per forty yeares, by force as by many examples which 


- - I Littleton puts in this chapter 
for ce de quel 4 eff en of which he is in P ol appeareth. And note, here 


poſſeſſion 3 | geo ate ſeflion; if I by my is the firit caſe wherein a re- 


mon fait confirmePFefiate deed confirme the _ and a confirmation doe 
\ ifter : 
del tenant 4 terme eſtate of the tenant je for life made a leaſe (Cre. Cir, 284 


dans, et puis le te- for yeares, and after for thirty yearcs, and after 1. Roll. Abr. 483. 500. Mo. 67, 


. e the leſſor and leſlee for life Dyer 218. b. Hob. 16g, 
nant a terme de vie mo- the tenant for life e 4 lese for fat yeares Tel. 30. a) 


ruſt durant le terme diethduring the terme to another, which ſeaſe for 
des “ ans, jeo ne of yeares, I cannot en- fixty yeares the lefſor did 

: k firſt confirme, and after the 
puts enter e la ter 1nto the land du- leſſor confirmed the leaſe 


terre durant le dit ring the ſaid terme. for thirty yeares, and after 
terme tenant for life dyed within 


. the thirty yeares ; and it was 
adjudged [d], that the leaſe for thirty yeares was determined by the death of leſſee for life, CI] Inter Unwel & Lodge, temp. 


t 
and that the leſſee 5 lixty yeares might enter; for that albeit the leaſe for ſixty yeares Reg. Elis. 
was the latter in time, yet was it of greater force in law, for that the leſſor who had power (Hob. 7.) 
to confirme which of them he would, did firſt confirme the ſecond leaſe, 


In this chapter is alſo to be obſerved eight caſes, wherein a releaſe and a confirmation 


have the like operation in law. 
Sect. 517. 


NCORE , jeo per mon fait YET if I by my deed of releaſe 

de releaſe avoy releas al tenant had releaſed to the tenant for 
a terme dans en la vie le tenant years in the lifetime of the tenant 
a terme de vie, cel releaſe ſerra for life, this releaſe ſhall be voide, 
voyd, pur ceo que adonques ne fuit for that then there was not any 
aſcun privity perenter + may et le privity between me and the tenant 
tenant a terme danse car releaſen'e/t tor years: for a releaſe is not avail- 
available al tenant a terme d'ans, able to the tenant for yeares, but 
mes lou eft un privitie perenter where there is a privity betweene 
luy et celuy que releaſaſt. him and him that releaſeth. (2) 


This belongeth to the firſt diverſity between a releaſe and a confirmation. 


* xl. added L. M. and Roh. + mey et le tenant a terme d an, -n tt muy, L. M. and Roh. 


(1) He alſo mentions eight inſtances in which they agree. . 

(2) For in this caſe, if the leſſor releaſed to the relive for years, without uſing any further words, the operation of the releaſe 
would be to enlarge the eſtate of the leſſee by giving him an eftate of freehold for his life. Now to make releaſes operate in this 
manner, it is necetfary, not only that the releaſee, at the time the releaſe is made, ſhould be in the actual poſſethon of, or have a 
veſted intereſt in, the lands intended to be releaſed, but that there ſhould be a priviry between him and the relcaſor. OW w 
mentioned by Littleton, there is no privity between the donor and the leflec of the donee for life. A releaſe therefore from t 7 
donor to the leſſee would be void. But a confirmation by the donor is good, and gives a ſtability and permanency to the eſtate 0 
thc leſſec during the whole texm, which would otherwiſe determine by the deccate of the donees Ante 272+ as 273+ b. 
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| 


4. H. 7. 10. by Read 
22. E. 4. 36. 


(5. Rep. 81.) 


19. H. 6. 22. 6. E. g. 
Confirm. 4. 


Cap. 9. 


fait ne poit changer ſon : 
fans entry I. fait ſur luy, &c 


Of Confirmation. Sect. 518, 519. 


Sect. 518. 


E R E is the ſe- 
cond diverſitie be- 
tweene a releaſe and 


EN meſme le man- N the ſame manner it 
ner eſt, ſi jeo ſoy is, if I be diſſeiſed, and 


a confirmation. But if ſiſſeiſie, et le difſerſor the diſſeiſor make a 


the difſeifor make a 


Icaſe for yeares to be- Jait un leaſe a un auter leaſe to another for term 
gin at Michaelmaſle, pur terme d ans, ft jeo of yeares, if I releaſe to 


and the diſſeiſee con- 
firme his eſtate, this 


releſſa al termor, ceo ejt the termor, this is void: 


is voide, becauſe he voyde e mes /# jeo confir- but if I confirme the e- 
hath bur intereſe ter- na * / eſtate le termor, ſtate of the termor, this 


mini, and no eſtate in 


him, whereupon a con- Ceo e bone et effeFFual, is good and effectuall. 


iirmation may enure. 


SeQt. 


JTEM, þ jeo foy diſſetſie, et 
es confirma l tate le diſ- 
ſerfor, il ad bone et droiturel 
e/tate en fee ſimple, coment que en 
le fait de confirmation nul men- 
tion eft fait de ſes heires, pur ceo 
que il avoit fee fimple al temps 
de confirmation. Car en tiel 
caſe ſi le diſſeiſee confirma Peſtate 
le diſſeiſor, a aver et tener a luy 
et a ſes heires de ſon corps en- 
gendres, ou a aver et tener a luy 
pur le terme de ſa vie, uncore le 
diſſeiſor ad fee ſimple, et eſt ſeifie 
en ſon demeſne come de fee, pur ceo 
que quant ſon eſtate ſuit confirme, 
donque il avoit fee ſimple, et tiel 


519. 


ALSO, if I be diſſeiſed, and I con- 

firme the eſtate of the diſſei- 
ſor, hee hath a good and rightfull 
eſtate in fee ſimple, albeit in the 
deede of confirmation no men- 
tion be made of his heires, becauſe 
hee had fee ſimple at the time of 
the confrmation. For in ſuch caſe 
if the diſſeiſee confirme the ſtate 
of the diſſeiſor, to have and to 
hold to him and his heires of his 
body engendred, or to have and 
to hold to him for term of his life, 
yet the diſſeiſor hath a fee ſimple, 
and is ſeiſed in his demeſne as of 
fee, becauſe when his eſtate was 
confirmed, hee had then a fee ſim- 
ple, and ſuch deed cannot change 
his eſtate, without entry made up- 


on him, &c. 


ER E is the firſt caſe wherein the releaſe and confirmation doth agree, viz. a con- 
firmation to a difſeifor in taile, or tor any particular eſtate, is of the like force as a 
releaſe to a diſſeiſor, during ſuch eſtate, which in both caſes is good for ever. In 
the ſame manner it is, if the diſſeiſor make a gift in taile, and the diſſeiſee confirme the eſtate 
of the donee for the life of the donce, this confirmation enures to the whole eſtate taile; for a 
confirmation can make no traction of any eſtate, to extend but to part of the eſtate onely. Ee 


fic de cœteris. (1) 


* Plate de termor, — for eflate, L. and M. and Roh. 


Sect. 
+ fait not in L. and M. nor Roh. 


(1) Ir is to be obſerved, that a diſſeiſor acquires by the diſſeiſin a tortious fee ſunple, notwithſtanding at the time he makes 
the dificitin he claims a lets eſtate; it being a rule, that a diſſeiſor cannot quality iis own wrong. 
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Lib. 3. 


N meſme le man- 
25 ner eft, fi ſon 
eflate ſoit confirme pur 
terme de un jour, ou 
pur terme Tun heure, 
il ad bon eſtate en 
ee ſimple, pur ceo que 
4 ag * en fee 
ſimple fuits un foits 
confirme. Quia confir- 
mare idem eſt, quòd 
firmum facere, &c. 


Of Confirmation. Sect. 520, 521. 287 


Sect. 5 20. 


N the ſame manner 

it is, if his eſtate bee 
confirmed for terme 
of a day, or ſor terme 
of an houre, hee hath 
a good eſtate in fee 
ſimple, for this, that 
his eſtate in fee ſimple 
was once confirmed. 
Qua confirmare idem 
eft, quod firmum facere, 

. 


H ER E is the ſecond cafe 
> wherin the releaſe and 
confirmation doe agree. The 
reaſon of this is, for that 
the diſſeiſor hath a fee ſim- 
ple; and therefore if his 
eſtate be confirmed but for 
an houre, it is good for ever, 
becauſe (faith Litleron) con- 
firmare idem eff, gu>d firmum 
facere, 

Nota, a diverſity betweene 
a bare aſſent without any 
right or intereſt, and an aſſent 
coupled with a right or inte- 
reſt; and therefore an attorne- 
ment canaot be made for a 
tine nor upon condition ; 


but if the perſon make a leaſe for a hundred yeares, the patron and the ordinary may con- 
firme fifty of the yeares, for they have an intereſt, and may charge in time of vacation, 
And ſo if a difſeifor make a leaſe for an hundred yeares, the diſſeiſee may confirme parcel of 
thoſe yeares; but then it muſt be by apt words, for he muſt not confirme the leaſe, or demiſe, 
or the eſtate of the leſſee, for then the addition for parcell of the terme ſhould be repugnant 
when the whole was confirmed before, but the confirmation muſt be of the land for = of 


the terme. So may the confirmation be of part of the land; as if it be of forty acres, 


e may 


confirme twenty, &c. So if tenant for lite make a leaſe for an hundred yeares, the leſſor may 
coufirme eyther for part of the terme, or for part of the land. But an eſtate of free-hold can- 
not bee confirmed tor part of the eſtate, for that the eſtate is intire, and not ſererall, as 


yeares be (1). 


TJTEM, fi mon diſſei- 

for fait un leas a 
terme de vie, le re- 
mainder ouſter en fee, 
fijeo releas al tenant a 
terme de vie, ceo urera 
a celuy en le remainder. 
Mes ji jeo confirme I- 
tate delè tenant a terme 
de vie, uncore "_ 
deceaſe jro puts bien 
enter, pur ceo que 1 
riens eft confirme for /- 
que [efiate le tenant 
a terme de vie, Iſint 
gue apres ſon de- 
ceaſe, geo puts enter. 
Mes quant jes releſſa 


Sect. 521. 


ALSO, if wy diſ- 


ſeiſor maketh 
leaſe 


for life, the 


remainder over in fee, 
if I releaſe to the 


HERE is the third 
caſe wherein the 
4 releaſe and confiimation 
differ, for the confir- 
mation to the tenant 
for life doth not eyure 
to him in the remain- 


tenant for life, this (er. 


ſhall enure to him 


And ſo it is when the 


in the remainder. ſeverall eſtates be in one 
s perſon; as if the diſſeiſor 
But if I confirme make a gift in taile, the 


the eſtate of the te- Kev zo Boe the right 
eres Q tenant in 

nant for | tearme of taile, if the diſſeiſee con- 
life, vet after his firme the eſtate in taile, 
8 ; it ſha!l not extend to 
deceaſe 1 may well the fee ſimple. no more 
enter, becauſe no- than if the diffeifor had 
thing is confirmed made a gift in tale, the 
remamnder for htc, the 


but the eſtate of the 


tenant for life, 
that aftcr his 


remainder to the right 


o hceires of tenant in taile ; 
de this extendeth onely to 


the eſtute tailt, and not 
to 


Lib. 3. fol. 81. Forde's cafe, 
(Ant. 274. a.) 
(Foſt. zoo, b.) 


6. Roll. Abr. 412) 


* ſon not in L. and M. nor Roh. + nu! added L. and M. and Roh. 

(1) The diſtinctions taken here by fir Edw. Coke are, that a conſirmation to a tenant of frechold or inheritance, cannot be ſo 
worded as to have a lets operation than that of contirming his whole ettate ; conſequently, a coutrmarion to ſuch a tenant, either of 
the lands, or of his eſtate in them, for any term or period, is a confirmation of his whole fee, A diſfeiſor always acquires by the 
diſſciſin a tortious fee ſimple ; a confirmation therefore to him, however qualificd, is a confirmation of his whole fee. It is other - 
wiſe in the caſe of a term of years. A confirmation may be made of part of the term only. The reaſon of this difference is, that 
an eſtate of frechold or of inheritance is conſidered as integral and indivitible. But s years are ſeveral, the term which is com- 
poſed of them is neceſſarily frat᷑tional aud diviſible, and way conſequently be confirmed in part only, by uſing proper expreſſions for 
this purpoſe. If a perſon confirms the eftate of the tenant for years for part of the term, as the word eſtate ſignifies all the intereſt or 
term of years which the tenant has, the ſubſequent words are not conhidered as qualifica tions of the former words, but as abſolutely 
repugnant to them; and as both cannot ſtand together, the law prefers the tuft, which ar, the principal, to the other, which are only 
ſecondary, 


7 N 


Of Confirmation. 


Lib. 3. 


(Ant. 52. 3.) 
(Poſt. 310. a, 315: 3. 319. 3.) 
(1 Roll. Abr. 302 


Cap. 9. 1. 


to the remainder for life, 


for life, tout mon droit al te- 
nor to the remainder in 


ceaſe I may enter. But 


fee. But if the diſleiſor 
muke a leaſe for lite to 
A. and B. and the dif- 
ſeiſce confirine the cltate 
of 4. B. ſhall take ad- 
vantage thereof; for 
the eſtate of 4. which 
was confirmed was 
joynt with B. and in 
that caſe the difleiſce 
ſhall not enter into the 
land, and deveſt the 
moity of . 

If the diſſeiſor in- 
feoffs H. and B. and the 
heires of B. if the diſ- 
ſciſee confirme the eſtate 
of B. for his lite, this 
ſhall not only extend to 
his companion, as hath 
beene ſaid, but to his 
whole fee ſimple, becauſe 
to many purpoſes hee 
had the whole fee ſimple 
in him, and the confir- 
mation ſhall bee taken 
moſt ſtrong againſt him 
that made it. 

Tenant in tayle diſ- 
continueth in tee and 
dyeth, the diſcontinuee 
make a leaſe for life, and 
granteth the reverſion to 
the ifſue, he ſhall not 
have a formedon a- 
gainſt tenant for life; 
tor by his formedon he 


nant a terme de Vie, ceo 
urera a celuy en le re- 
Mainder ou en le ber- 


Joh, pur ceo que tout 


mon droit eft ale per 
tiel releas. Mes en 
ceſt cas, fi le diſſeiſee 
confirme eſtate et le ti- 
tle celuy en le remain- 
der ſans aſcun confir- 
mation fait a tenant a 
terme de vie, le diſſeiſce 
ne poit enter ſur le te- 
nant a terme de vie, pur 
ceo que le remainder e/t 
dependant fur l eſtate 
le tenant a terme de 
vie; et ſi ſon eſtate ſer- 
roit defeate, le remam- 
der ſerroit defeate per 
Pentrae le diſſeiſee, et ceo 
ne ſerra reaſon que il 
per ſon entre defeate- 
roit le remainder en- 
counter © ſan confirma- 
tion, Sc. 


when | releaſes all my 
right to the tenant for 
lite, this ſhall enure to 
him in the remainder or 
in the reverſion, becauſe 
all my right is gone by 
ſuch releaſe. But in this 
caſe, if the diſſeiſee con- 
firme the eſtate and title 
of him in the remainder 
without any confirma- 
tion made to tenant for 
life, the diſſeiſec cannot 
enter upon the tenant 
for terme of life, for 
that the remainder is 
depending upon the 
ſtate for life ; and if his 
eſtate ſhould be defeat- 
ed,the remainderſhauld 
be defeated by theentry 
of the diſſeiſee, and it is 
no reaſon that heby his 
entry ſhould defeat the 
remainder againſt his 
confirmation, &c. 


muſt recover eſtate of inheritance, and the leſſee for life hath not the inheritance, but the 
iſſue in taile hunſclte hath it. 

If feoffce u on condition make a leaſe for life, or a gift in taile, and the feoffor releaſe the 
condition to the feoffee, he ſhall not enter upon the leſſee or donec, becauſe he cannot rc. 


gaine his ancient cltate. 


If the feoffee upon condition make a leaſe for lite, the remainder in fee, if the feoffor re- 
leaſe the condition to the leſſee for lite, it thall enure to him in the remainder, as well as in 
the caſe of the right, or of a rent, &c. 

If a feme diſſeiſoreſſe make a feoffment in fee to the uſe of A. for lite, and after to the uſe 
of herſelfe in taile, and the remainder to the uſe of B. in tec, and then taketh huſband the 
diſſeiſee, and he releaſeth to A. all his right, this ſhall enure to B. and to his own wife alſo; 
for by the rule of Liiileton it mult enure to all in the remainder (1). x 

But if A. letteth to B. for life, and B. maketh a leaſe to C. tor his lite, the remainder to . 
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in fee, A. releaſeth to C. all his right, this is good to perfect the eſtate of C. for his life. But 
when C. dyeth, A. ſhall be in ot his old eftate, for his releaſe could not enure to himſcite 
to perfect his defeaſible remainder, but his ancient right remaineth. And note, that in theſe 
two caſes the fee is deveſted and veſted all aut one inſtant; in the ſame manner as if tenant 
in taile make a leaſe for lite, at the ſame inſtant the eftate raile is deveſted out of the donee 
and the reverfion in fee out of the donor, and a new fee veſted ia tenant in taile. And fo if 
the huſband make a leaſe for lite of his wife's land, he deveſteth his owne eſtate, that he hath 


in her right, and the inheritance of his wite, and at the ſame inftaut veſted a new reverſion 
in fee in himſelfe. 


Mes en ceſt caſe fi le diſſeiſee confirme 1 ejlate et title celuy en le 


Vid. 29. Al. 17. 30. H. 8. 


Recov. en value. Br. 30. 


13. E. 3. entr. cong. Br. 127, 
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# et not in L. and M. nor R 


Here is the third cate c hezein the raleuſe and confirmation doe agree, 


tor 


ough a man cannot contract with his wife, or transfer any interett to her, yet ſhe may, by conſtruclion of law, take 


benefit of a releaſe made by him to a third perſon, and cnuring by way of extinguiitument, Hawk. Abr. 
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Lib; 3. Of Confirmation. Sect. 5 22. 298 


for the confirmation made to him in the remainder ſhall availe the tenant for life, as much as Pl. Com. Delamere's caſe. 
the releaſe ſhall. . . Vid. Scct. 374. 


Pur ceo que le remainder eſt dependant, Sc. By this ſome have gathered, (Mo. 91.) 


that if a diſſeiſor make a leaſe for life, reſerving the reverſion to himſelfe, and the diflciſee 


confirmeth the ſtate of the difleifor, that he may enter upon the leflee, becauſe the eſtate of 
him in the reverſion dependeth not upon the ſtate for life as the remainder : but all is one 
tor by the confirmation made to him in the reverſion, all the right of him that confirmeth 
is gone, as well as when he maketh it to him in remainder ; and he cannot by his entry avoide 
the eſtate of the leflee for life, but hee muſt avoide the ſtate of the leſſor, which againſt his Reported by fir John Poph 
owne confirmation he cannot doe; and it hath been adjudged, that if a difſeifor make a leaſe chief juſtice, NY 
for life, and after levie a fine of the reverſion with proclamations, and the five years paſſe, ſo (Fot. 302. a.) 
as the diſſeiſee is for the reverſion barred, he ſhall not enter upon the leſſee for life. : 84.38 

Le r emainder er ra defeat It is regularly true, that when the particular (*- Sun. 149, 130. Ant. 224, a.) 
eſtate is defeated, that the remainder thereby ſhall be allo defeated, but it faileth in divers 
caſts. 

For where the particular eſtate and the remainder depend upon one title, there the defeat- Vid. Pl. Com. Colthirſt's caſe. 
ing of the particular eſtate is a deteating of the remainder, But where the particular eſtate (Pot. 333. a. b.) 
is 4ctcalible, and the remainder by gool title, there though the particular lace be defeated, 
the remainder is god. As if the leſſor difleiſe A. leſſee for life, and make a leaſe to x. for 
the lite of A. the remainder to C. in fee, aibeir A. re-enter, and defeate the eſtate for lite, yet 
the remainder to (. being once veſted by good title ſhall not be avoided ; for it were againſt 
reaſon, that the leſſor thould have the remainder againe againſt his owne livery ; and this is 
well warrani-d by the reaſon of Lettleton in this caſe. So it is if a leaſe be inade to an in- 
fit for lite, the remainder in fee, the infant at his full age diſagree tc the eſtate for lite, yer 
the remainder is good, for that it was once veſted by good title; for in both theſe caſes there 
was a particular eſtate at the time of the remainder created 

If a leaſe be made to A. for the life of B. the remainder to C. in fee, A. dyeth before an 17 E. 3+ 48. 
occupant entreth, here is a remainder without a particular eſtate, and yet the remainder con- 
tinucth good. (t) | 

A rent is granted to the tenant of the land for life, the remainder in fee, this is a good re- 3- F. 3. Abb. Af. 
mander, albeit the particular eſtate continued not; for eo inſtante that he tooke the particular (Plo. 35. 2. Vaugh. 200. 
eſtite, eo i»fkante the remainder veſted, and the ſuſpention in judgement ot law grew atter _—— + 

8 1 8 ſe 4 2. Roll. Ab. 416. 42.980 
the taking of the particular eſtate. (2) 1. Rep. 66. 1 0 Wh 
| If a man grant à rent to . for the life of Alice, the remainder to the heires of the body of 7. H. 4. 6. eto 

Alice, this is a good remainder, and yet it muſt veſt upon an inſtant. (3) 


Sect. 5 22. 


ITEM. i ſon! deux ALSO, if there bee HIS is the fourth 


. . caſe wherein the rc- 
diffeifors, et te two dillcifors, and n food obs contre 


diffetjee relefſa a un the diſſeiſee releaſeth tion ſeeme to differ, being 
Ae eux, il tiendra fon to one of them; hee 3 unto one of the ditlet- 


cempagnion hors de ſhall hold his compa- Confirme forſque 
la terre. Mes fi le nion out of the land. ate. & 

ine : . 0 3 on eſtate, C. Hereb 
diſſeiſce confirma le- But if the diſſeiſee it appeareth, that if the dif- 
ſtate de lun, fans confirme the eſtate of feilce contirme the eſtate of 


. . s n the one diſſeiſor in the 
pluis“ dire en le fait, the one, without more lands, to have and to hold 


aſcuns diont que1l ne ſaying in the deede, — _ - ag "I" or 
, - the right of the diſſeiſee, to 
wiendra Jon comp 487 ſome ſay that hee ſhall him and his heires, hee ſhall 
nion debors, mes tien- not hold his compa- hold out the other difſeifor ; 
dra joyntment oveluy, nion out, but ſhall hold nd that appeareth by Lirtde- 


, , . . ton, firſt, upon theſe words 
pur ceo que Þ riens joyntly with him, for (cn & fate of one) 


uit con , 1 without more ſaying in the 
Juit c Nirme forſque that nothing was con PEST 


* dire— parlance, L. and M. and Roh. + nul added L. and M. and Roh. 


(1) But ſince the fat. 29. Car. 2. c. 3. 14. Geo. 2. c. 20. no ſuch vacancy can happen. 

(2) rent is an incorporeal hereditament, and ſuſceptible of the ſame limitations as other hereditaments. Hence it may be granted, 
or qe viſed, for life, oc in tail, with remainders or limitations over. But there is this difference berween an intail of lands and an mutail of 
rent ; that the tenant in tail of lands, with the immediate reverſion in fee in the donor, may, by a common recovery, bar the intail and 
the reverſion ; whereas the grantee in tail of a rent de n9wvo, without a ſubſequent limitation of it in fee, acquires, by a common reco- 
very, only a baſe fee, determinable upon his deceaſe, and failure of the iſſues in tail; but if there is a limitation of it in fee, 
after the limitation in tail, the recovery of the tenant in tail gives him the fee ſimple. This was reſolved in the caſes of Smyth v. 
Farnaby, Carter 52. Sid. 285. and 2. Keb. 29. <5. 84. Weeks v. Peach, Lutw. 1224. and Chaplin v. Chaplin, 3 P. Wms 229. The 
reaſon of this difference is, that it would be unjuſt that the conveyance of a grantee of a rent, ſhould give a longer duration or exift- 
ence to the rent, than it had in its original creation. It is true, that the barring of an eftate tail in land is equally contrary t0 the inten- 
tion of the grantor, But a rent differs materially from land. The old principles of the feudal law looked upon every modification of 
landed property which was conſidered to be againſt common right, with a very jealous eye. Now, a rent-charge was ſuppoſed to be 
againſt common right, the grantee of the rent- charge being ſubject to no feudal ſervices, and being a burthen upon the tenant why 
was to perform them. Upon this principle the law, in every inſtance, avoided giving by implication a continuation to the rent, be- 
vond the period expreſsly fixed for its continuance. Thus if a tenant in tail of land die without iffue, his wife 1s entitled to dower for 
her life out of the land, notwithſtanding the failure of the iſſue ; but the widow of a tenant in tail of rent is not entitled to her dower 
2gainſt the donor. So if a rent is granted to a man and his heirs generally, and he dies without an heir, the rent does not efcheat, 
bur links into the land. It is upon this principle, that when there is not a limitation over in fee, a tenant in tail of rent acquires, by 
his recovery, no more than a baſe fee- But if there is a limitation in fee, after the particular limitation in tail, the grantor has ſuhſtan- 
tially limited the rent in fee ; and therefore, it is doing him no injuſtice that the recovery ſhould give the donee, who ſuffers it, an eſtate 
in ted ſimple. The caſe of Chaplin v. Chaplin was, that lady Hanby, the grandmother of Porter Chaplin, being ſeiſed in fee, con- 
veyed diverſe lands, to the uſe and intent that the truſtees named in the deed, ſhould receive and enjoy a rent-cnarge of zol. per ann. 
to them and their heirs, with power to diſtrain for it, and to enter apd hold the land on non-payment for forty days; and then the 
rent was declared to be to the uſe of Porter Chaplin in tail ; remaindet to the uſe of the ſame perſon who had the land in tee. It 1s 
fred to have been afterwards diſcloſed to the court, that the legal eſtate of the rent in fee was in the'truſtecs. Bur it 1s worth y of 
the artention of the reader, that it was not neceſſary that any new matter ſhould be adduced to diſcloſe this to the court, as it appeats 
on the face of the deed : for a conveyance to A. and his heirs, to the uſe and intent that B. and his heirs may recerve a rent our ot the 
eltate, g1vcs B. the legal fee of the rent; ſo that if it is afterwards declared, that B. and his heirs are to tand ſeiſed of the rent to 
utes, the intended cus que uſe take only truſt or equitable eſtates. If, therefore, it is intended ro lim 2 rent in ſtrift ſettlement, 


t 1s neceſlary to do it by way of grant at common law, to ſome perſon and his heirs, to rhe uſes intended to be limited, This 

g ves the grantee the mere ſeiſin to the uſes, and the uſes declared upon it will be executed by the Haute. ; 8 BL. 

the determination of the particular 
e. te 


(3) Formerly the doftriue of tlie wecetiiry thyt the remainder {hould reſt at the very inſtant ot 
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Lib. 3. Cap. 9. Of Confirmation. Sett. 523, 524. 


i 


deede, viz. to have and to , rmed b 
hold the lands, &c. Second- jo = 5 15 12 fe ul f i h wy his eſtate 
ly, the reaſon of Littleton in nt, WC which was joynt, &c, 


expreſle words is, for that 
nothing was confirmed but his eſtate which was joynt. "Thirdly, the next two Sections 
make it plaine where the habrnlum is added. 

Hereby alſo it appeareth, that a teleaſe is more forcible in law than a confirmation, If the 
diſleiſee and a ftranger diſſeiſe the beire of the difleifor, and the diſſeiſee confirme the eſtate 
of his companion, this ſhall not extinguiſh his right that was ſuſpended : fo as if the heire 
ot the diſſeiſor re-enter, the right of the diſſeiſee is revived. And ſo it is if the grantee of a 
rent-charge and an eſtranger difſciſe the tenant of the land, and the grantee confirme the 
eſtate of his companion, the tenant of the land re-enter, the rent is revived ; for the con- 
firmation exte not to the tent ſuſpended, otherwiſe it is of a releaſe in both caſes, 


Sect. 523. 


ET pur ceo aſcuns ont dit, que AND for this ſome have ſaid, 

fi deux joyntenants ſont, et that if two joyntenants bee, 
Pun confirme Ieftate I auter, que and the one confirme the eſtate of 
l nad forſque joint eftate, ſi- the other, that he hath but a joynt 
come il avoit adevant. Mes sil eſtate, as he had before. But if hee 
ad tiels parels en le fait de confir- hath ſuch words in the deede of 
mation, a aver et tener à luy et confirmation, to have and to hold 
a ſes heires touts les tenements to him and to his heires all the re- 
dont mention eft fait en le confir- nements whereof mention is made 
mation, donques il ad eſtate ſole in the confirmation, then he hath 
en les tenements, * &c. Et pur a ſole eſtate in the tenements, &c. 
ceo il eff bone et ſure choſe en cheſ= And therefore it is a good and ſure 
cun confirmation d aver ceux pa- thing in every confirmation to 
rolx; a aver ct tener les tenements, have theſe words; to have and to 
&c. en ſee, ou en fee taile, ou pur hold the tenements, &c. in fee, or 
terme de vie, ou pur terme d ans, in fee taile, or for terme of life, or 


ſolonque ceo que le cas + eft, ou le for terme of yeares, according as 
matter giſt. the caſe is or the matter lyeth. 


ND this confirmation leaveth the ſtate as it was, and doth not amount to any ſeve- 
rance of the joynture, as ſome have ſaid. 


31- E. 3. tit. Confirm. pl. 1... Mer gil ad tiels farols en le 7 ait ; Sc. This is plaine and evident enough. 


Et pur ceo il eſt bone et ſure choſe, Sc. This is good counſell, and worthy 
to be obſerved. 


Sect. 5 24. 


Ha the diet is (A R al entent d aſ. FOR to the intent of 


apparent betweene a 1 : . ; 
3 of the eſtate cuns, ft home leſ- ſome, if a man let- 


for lite in the land to have /a terre a un auter teth land to another 


-_ by _— * _ _ pur terme de vie, et for life, and after con- 
his heire:, this cannot en- puis Cconfirma ſon firme his eſtate which 


eſt ale 


Cc. not in L. and M. nor Roh. + et not in L. and M. nor Roh. 


vſtare at fartheſt, was extended to the caſe of a poſthumous ſon. n the caſe of Reeve v. Long, 1. Salk. 227+ an eſtate was limited to 
A. for life, rewainder to his oldeſt fon zn tail; A. died leaving his ife exeinte She afterwards had a ſon. It was adjudged that the ton, 
not being 19 eſe ar the time or the determination of the partic” ar eltate, could uot take under the limitation. This judgment Was 
afterwards afurmed in the court of king's bench; but it was reverſed in the houſe of lords, againſt the opinion of all the judges. To 
obviate all doubts reſpecting the law in this cafe, the ftatute of 10. Wil. III. c. 16. was paliled, by which it was enacted, that 
where any eſtate is, by marriage, or any other ſettlement, ſettled in remainder to children, with remainders over, any poſthumous 
child may rake in the fame mzgaer as if born in the father's life-time. It is hogular that this ſtatute does not expreſslv mention Lim» 
rations or deviſes made by wills. There is a tradition, that, as the cate of Reeve v. Long aroſe upon a will, the lords contidered che 
law to be ſettled by their determination in that caſe ; and were unwilling to make anv expreſs mention of limitations or deviſes made 
in wills, leſt it ſhould appear ro call in queſtion the authority or propriety of their determination. Beſides, in the above cal of 
Keeve v. Long, the words of the act may be conſtrued, without much violence, to comprise ſettlements of ettates made by will, 2 
well as ſettlements of eſtateo made by deed. | 


» 2. = . * TY * A . 4's L N 
2 _—, þ þ . * * 0 
7... POE * 3 2 8 


* 5 4 F * f 
FO a tr ERIE, EB Ao HS, 


„ Fd 9 P A - 4 « 7 0 g 
- E JJ dds i Mn, ord. 2 * 8 2. LESS -+ 
5 8 1 Faf * Fas n : l N A ? vY me ” * A r We” * pA 


8 = + Sy ws: 
7 4 
£ Lo 


ITY 


_ 


„ 2 * 
** 4 9 or 4 . a * , — * , n r 
Z 


—% 4 4 
r 


1 


4 


* - A 2 Fe 4. 2. 9 7 Aon X 
FOIA BE ERISA C WP FIT. of Eo es 


9 


Fo 


=> 


"I 

5 

5 

21 

- 4 
: 

Bo 

| 


Lib. 3. 


ate que il ad en meſme 
Ja terre, a aver et te- 
ner ſon eftate a luy et 
a ſes heires, ceſt con- 


imatian quant a ſes 


heires eft void, car 


foes heires ne potent 


aver ſon eſtate, que 
* ne fuit forſque pur 
terme de fon vie. Mes 
Sil confirma ſon ef- 
tate per ceux pa- 
rolx, a aver meſine le 
terre a luy et a ſes 
heires, ceſi confirma- 
tion fait fee fimple en 
Leſt caſe a luy en la 
terre, pur ceo que les 
parolx a aver et te- 
ner, Sc. va a le terre, 
et nemy al eſtate que il 
ad, &c. 


JTEM, i Jes leſſa 

certaine terre a un 
eme ſole pur terme de 
a vie, laquel prent 
baron, et puis jeo con- 
firma Jeſlate le ba- 
ron et Ja feme, a aver 
et tener ꝓ pur terme 
de lour deux vies; en 
ceſt caſe le baron ne 
tient jointment ove ja 
eme, mes tient en 
droit de ja feme pur 
terme de ſa vie. Mes 
ceſt confirmation ure- 


Of Confirmation. 


hee hath in the ſame 
land, to have and to 
hold his eſtate to him 


and to his heires, this - 


confirmation as to his 
heires is voide, for his 
heires cannot havehis 
eſtate, which was not 
but for terme of his 
life. But if he con- 
firme his eſtate by 
theſe words, to have 
the ſame land to him 
and to his heires, this 
confirmation maketh 
a fee ſimple in this 
caie to him in the 
land, for that the 
words to have and to 
hold, &c. goeth to the 
land, and not to the 
eſtate which hee 
hath, &c. 


Sect 525. 


ALSO, if Iletcertain 

land to a feme ſole 
for terme of her life, 
who taketh huſband, 
and after I confirtne 
the eſtate of the huſ- 
band and wife, to have 
and to hold for terme 
of their two lives; in 
this caſe the huſband 
doth not hold joyntly 
with his wite, but 
holdeth in right of his 
wife for term of her 
life. But this confir- 


ra a le baron per mation ſhall enure to 


voy de remainder pur 


the huſband by way of 


terme de ſa vie, Sil remainder for terme 


Survequitt ſa feme. 


* ze not in L. and M. nor Roh. 


of his life, if hee ſur- 
viveth his wite. 


+ les parola te, L. and M. and Roh. 


Sect. 525. 


large his eſtate, for his eſtate 
being but for life, that eſtate (u. Ron. Abr. 482.) 
cannot bee extended to his 


heires. But in that caſe if he 
confirme the; ſtate for liſe in 
fheland in the premiſles of the 


deed, and the habendum is 


299 


18. F. hk 4 


in this ſort, to have and to (T.. 258. a.) 


hold the land to him and his 
heires, this ſhall enlarge his 
eſtate, and create in him a fee 
_— 

Whereia is to bee noted, 


le] that the habendum and I] Vid. Pl. Com. in Throgmor- 
the premiſſes doe in ſubſtance. ce, fol. 147, 3. 


well agree together, and that 
the habendum may enlarge 
the premiſſes, but not abridge 
the ſame. (1) 

And ſeeing that in convey- 
ances, limitations of remain- 
ders are uſuall and common 
aſſurances, it is dangerous 
by conceipts or nice dittinc- 
tions to bring them in quel- 
tion, as have in latter tic 
beene attempted, 


Son eftate. 
Sect. 650. 


ERE is the fourth 
caſe wherein the re- 

- leaſe and confirmation do: 
agree; and in this caſe it is to 
be obſerved, that the baron 
hath ſuch an eſtate in the land 
in the right of his wite as hee 
is capable of a confirmation 
to enlarge his eſtate; and 
theretore if the confirmation 
had been made of his eſ- 
tate to him alone, to have 
and te hold the land to hn 
and to his heires, this had 
been good to have conveyed 
the fee ſimple to him after 
the deceaſe of his wife: for 
if in this caſe a releaſe he 
made to the huſband and 
his heires, this is ſufficient 
to convey the inheritance 
of the land to the huſband. (2) 


Ne tient joint- 
ment ove ſa feme. For 


two cauſes, Firſt, becauſe 
the 


+ la terre 


Wrotteſleye's cale, 1g7. 


(2. Rep. 28.) 


. 


Vl. 


Vid. Set. 573. 
(Sid. 83. 361.) 
(2. Roll. Abr. 829.) 


(Ant. 273- b.) 


16. II. 6. tit. Relcaſe 45+ 
22. E. g. tit, Releaſe, Statham. 


added L. and M. and Roh. 


) On the operation of an habendum in à deed, ſee ant. 21. a. Vin. Abr. Grant, J. K. L. and M. EE 
95 The * of the eſtate which the huſband acquires by marriage in his wife's real property, will be explained in a note to 
fol. 325 .b. With reſpect to his intereſt in her chattels real and choſes in action, an accurate, and, fo far as it goes, a maſterly explana- 


tion of it is given in Bacon's Abridgement, vol. . fol. 268. 


It is much to be lamented, that the author did not go more fully into the 


. r ; — a icati hat uſeful 
ſubject. Mr. Viner has collected moſt of the caſes reſpecting it with his uſual induſtry. — But ſince the publication of t 

— — . hives been determined, by which the law upon it has been greatly illuſtrated ard explained, and, in 
fome inſtances, altered. An attempt will be made to give a ſuccin& view of it, in a note to fol. 351. 
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Lib. 3. Cap. 9. Of Confirmation. Sect. 5 26. 


4. Rep. 29.) the wife hath the whole for her life. Secondly, Jo ntenants muſt (as hath been before (aid 
in the chapter of Joyntenants) come in by one title, But in this caſe if the confirmat on 

18. E. 3. 20. had been made to the huſband and wife, to have and to hold the land to them two and to 
(x. Roll. Rep. 230. 317- 438. their heires, they had been joyntenants of the fee ſimple, and the huſband ſeiſed in the right 
, hag 4 nn OS of his wife for her life; for the huſband and the wife cannot take by moities during the co- 

- + Hos verture. 

e If a man letteth land to the huſband and wife, to have and to hold the one moeity to the huſ- 
band for terme of his life, and the other moity to the wife for her life, and the leſſor confirme 

the eſtate of them both in the land, to have and to hold to them and to their heires ; by this 


confirmation as to the moity of the huſband, it enureth only to the huſband and his heir-s, for 


18. A. p. 3. 18. E. g. the wiſe had nothing in that moity ; but as to the moity of the wite, they are joyntenants, as 

Confir. 17. 17. E. 2. 68. hath bin ſaid; for the huſband hath ſuch an eſtate in his wife's moity, in her r12nt, as is capa- 

WY 3- 94 40. E. 3 ble of a confirmation. But if ſuch a leaſe for life be made to two men by ſeverall mcities, and 
+ 20+ 


the leſſor confirme their eſtates in the land, to have and to hold to them and to their heires, 
they are tenants in common of the inheritance ; for regularly the confirmation ſhall enure 
according to the quality and nature of the eſtate which it doth enlarge and increaſe, 

If a leaſe for lite be made to A. the remainder to B. for life, and the leſſor confirme their 
eſtates in the land, to have and to hold to them and their heires, A. taketh one moity to him 
and his heires, and therefore of the one moity he is ſeiſed for life, the remainder to B. tor life, 
and then to him and his heires : of the other moity A. is ſeiſed for lite, the immediate inhe- 
ritance to B. and his heires; becauſe as to the moity which H. takes, the ſame is executed: as if 
39. H. 6. 9. the reverſion be granted to tenant for lite, and to a ſtranger, it is executed for one moity, (as 
(Ant. 188. b.) hath been ſaid before) and therefore in this caſe they are tenants in common. 

It lands be given to two men, and to the heires of their two bodies begotten, and the do- 
nor confirmeth their two eſtates in the land, to have and to hold the land to them two and to 
their heires: in this caſe ſome are of opinion, that they ſhall be joyntenants of the fee ſim- 
ple, becauſe the donees were joyntenants for life, and (ſay they) the confirmation mutt enure 
according to the eſtate which they have in 2 and that was joynt. But others hold the 
contrary. For, firſt, they ſay, that the donees have to ſome 4 ſererall inheritan es 
executed, though between the donees ſurvivor ſhall hold for their lives. Secondly, they. ſay, 
that when the whole. eſtate, which comprehendeth ſeverall inheritance-, is conlirmed, the 
confirmation muſt enure according to the ſeverall inheritances, which is the greater and 
moſt perdurable eſtate, and theretore that the donees ſhall be tenants in common of the 

Vid. Se. 373. inheritance in this caſe, 


Per VOY de remainder, &c. Here ſome queilion hath been made of this term: 
remainder, without any cauſe at all, becauſe in law it is in nature of a remainder. For 
in caſe of a fine, when a reverſion expectant upon an eſtate tor lite in 4. is grantcd to . 
Pl. Com. Colthirſt's caſe. et que ad ipſum reverti debet paſt mortem A. prafato B & hevredibus ſuis remaneant, &'c. and 
Dot. & Stud. ca. 21. a more colourable exception might be taken againſt this word remancan there, than in the 
caſe of Littleton. 
* 16. II. 6., tit. Releaſe 43. It is true, that in“ 16. H. 6, it is called a reverſion : in [o] 9. E. 4. it is called a remain- 
[0] 9. E. 4. 18. der: in ] 6. E. 3. it is ſaid, that by the confirmation an eſtate accrued to the hutband for 
[þ] 6. E. 3. 9. terme of his life. In [9] 17. E. 3. the huſband, living the wife, ſhall have nothing but in abey- 
17J 17. E. 3. 68. b. ance after the death of his wife. But leſt there ſhou!d bee pugna verborum, which learned and 
wiſe men ever avoide, all do reſolve, that the eſtate of the huſband is good, and that it doth 
enure by way of increaſe and inlargement of his eſtate. And albeit in this caſe of Lu, 
the huſband by the confirmation gaineth an eſtate for life in remainder, (as It ton termeth 
it) vet if the huſband doth waſte, an action of waſte ſhall lic againſt him and his wite, not- 
withſtanding the meane remainder, becauſe the huſband himſelfe committeth the waſte, and 
doth the wrong; and therefore ſhall not excuſe himſelfe for his committing of waſte, in re- 
ſpect he himſelfe hath the remainder ; no more than if a man lefleth to A. during the lite of . 
the remainder to him during the life of C. if he commit waſte, an action of waſte ſhall lie 


againſt him. (1) 
Sect. 526, 


8. F. 3. 17. b. Pl. Com. 418. b. HIS is the fifth caſe G 4 4 : 
Kren gn wherein the releaſe ME S 1 * 25 BUT if I let land to 


36. 3.95. Bi Cin: Dane ved Onſen doe = t of feme a feme fole for 


4H.6.5. 7. H-6.1, g-H.6. gree: 1 it , Ag ab: ſole terre pur terme terme of yeares, who 
52. 37. Li. AN. 21. H. 7. 29. ferved, that chattels reals, * » . 
EC AMC os lea for yigwes, ware. © 00 lequel prent taketh huſband, and af. 


barun 


(1) It is neceſſary to diſtinguiſh between the caſes mentioned by ittleton and fir Edward Coke, in this and the preceding chap- 
ter, where an eftate for life is enlarged to an eſtate in fee, by the releu/n, or confirmation of the revertioner, or remainder-man, 
and tho! caſes where a perſon, being ſeiſcd of an eſtate for life, the inheritance is aſter ards conveyed or deviſed to i-15 right heirs, 
by a ſubſequent deed, or will, It appears by the cate of Moore v. Parker, 1. Lord Ravm. 37. 4. Mod. 316. Skin. 358. and 
Fonnercau v. Fonnercau, Doug. Rep. 1. vol. 479. that the eftate of the anceſtor is not atlefted by the ſubſequent conveyance or 
deviſe to his right heirs. For though ut 1s a rule that, where the anceſtor by any gift or convevance takes an eftate of frechold, 
and in the fame gift, or conveyance, an eſtate is limited, either mediately or immediately, to his heirs in fee, or in tail, he 
heirs,” in ſuch caſes, are words ot limitation of the eſtate, and not words of purchaſe ; yet this applies only to thoſe caſes 
where both the limitations are by the fame inſtrument. In ſome caſes, the frechold of the anceſtor has reſulted to him by implica- 
tion; but ſtill the deed from which that implication reſulted, was the deed in which the limitation to his heirs was exprefled ; fo 
that the implied eftate of freehold, and the expreſſed eſtate of inheritance, aroſe at the ſame time, and under the ſame deed, 
- which brings it within the general rule, But ſuppole an eſtate is limited to A. for life; remainder to ſuch uſes as B. ſhall appoint, 

and afterwards B. in the life-tune of A. appoints the eſtate to A.'s right heirs; it is difficult to ſay whether, in that caſe, the cftates 
will unite or not. This caſe has ſometimes occurred in practice, but has not yet been the ſubſect of any judicial determination. 
To prove the union of the two eſtates, it may be contended, that the deed by which the power is executed, muſt be conſidered as 
a part of the deed by which the power is given; that the ute limited by the execution of the power derives its effect, and is fed, 
by the ſciſin of the releaſes or feottees of the deed containing the power; that the uſes limited in the original deed, to take 
eflest in default of an execution of the power, are ſubject to that power; that the uſes limited under, or by virtue of the power, 
precede and take plice of them, in the ſame manner as if in the original deed, not the power, but the uſe executed by virtue of 
the power, had been inſerted ; and that though the uics velit at different times, ver they may be conſidered as virtually created at the 
ſame time. So that, in fact, it exactly reſembles the cafe put, poſt, 378, b. that if lands be given to two, during their joint lives, 
with the immediate remainder to the right heirs of him who ſhall die firſt, there both the eſtates are created at the ſame time, but 
the inheritance docs not veſt till a ſubſequent period; yet Sir Edward Coke expreſoly ſays, that the heir, in that caſe, takes by de- 
ſcent. So that the caſe before us ſeems to unite all the qualities requiſite for the union of theſe eſtates; as botli the limitations 
are made by the tame granto”, are created at the ſame time, and are contained in the ſame deed. But theſe arguments are open 
to ſome objections, particularly with reſpe ct to the poſition, that both the limitations are made at the fame tnc, See ant, 276. 
tentin. note 1. p. 271, b. 


17. E. 3. 68. b. 
Vi. Paget's Caſe, lib. 5. fo. 76. b. 
(Ant. 54- 3.) 


Lib, 3. 


baron, et puis jeo 
confirma l eſtale le 
baron et fa feme, a 
aver et tener la terre 
pur terme de lour deux 
wies : en ceſt caſe ils 
ont joynt eſtate en le 
franktenement de la 
terre, pur ceo que la 
feme n'avoit frankte- 
nement adevant, Sc. 


joynt eſtate 


Of Confirmation. 


ter I confirm the eſtate 
of the huſband and hi; 
wife, to have and to 
hold the land for term 
of their two lives: in 
this caſe they have a 
in the 
freehold of the land, 
for that the wife had 
no freehold before, 
&c. 


Sect. 527, 528. 


ſi1ps, and the like, are not gi- 
ven to the huſband abſolute- 
ly (as all chattels perſonals 
are), by the intermarriage, but 
conditionally if the huſband 
happen to ſurvive her, and he 
hath power to alien them, at 
his pleaſure: but in the mean 
time the huſbandis poſſeſſed of 
the chutels reall in her right 

Secondly, that the huſ- 
band hath ſuch a poſſeſſion in 
her _ of the chattell, as is 
capable of a confirmation, or 
of a releaſe, 

Thirdly, that the confir- 


mation in this caſe to the huſband and wife for their lives, maketh them joyntenants for life, 
becauſe a chattell of a feme covert may be drowned : and fo note a diverſity betweene a leaſe 
for life and a leaſe for yeares mae to a feme covert; for her eſtate of freehold cannot be 
altered by the confirmation made to her huſband and her, as the terme for yeares may, whereof 
her huſband may make diſpoſition at his pleaſure. (1) 


ITEM. fi mon aiſ- 

ſerfor granta a un 
rent charge hors de 
la terre dont il moy 
diſjeifiſt, et geo reber- 
fant le dit grant 
confirma meſme te 
grant, et tout ceo que 
eſt compriſe deins 
meſme le graunt, et 
puis jeo enter ſur le 
diſſeſor; quære, en ce/t 
caſe, fi le terre ſoit 
diſcharge de le rent ou 
nemy . 


grant 


Sect. 527. 


ALSO, if my diſ- 
ſeilor granteth to 
one a rent charge out 


of the land whereof 
he diſſeiſed mee, and I. 


rehearſing the ſayde 
confirme the 
ſame grant, and all 
that which is compriſ- 
ed within the ſame 
grant, and after Ienter 
upon the diſſeiſor; 


ucre, in this caſe, if 


the land be diſcharged 
of the rent or no. 


HIS is the fifth caſe 
wherein the releaſe and 
confirmation doe differ ; for 
a releaſe to the grantee in 
this caſe [a] were voide. 
Ir is holden by ſome au- 
thority fince Littleton wrote, 
that the diſſeiſee after his 
re-entry ſhall not avoide the 
rent charge againſt his own 
confirmation : and there a 
3 rule is taken, that 
uch a thing as I may defeate 
by 5 entry, I may make 
good by my confirmation. 
If the feoffee upon condi- 
tion grant a rent charge 
in fee, and the feoffor con- 
firmeth it, and after the con- 
dition is broken, and the feof- 
for enter, he ſhall not avoide 
the rent charge And fo it is 


if the heire of the diſſeiſor grant a rent charge, and the diſſeiſee confirmeth it, and after re- 
cover the land, he ſhall not avoide the rent: and yet in neither of theſe caſes his entry was 
congeable at the time of the confirmation. (2) 


17 TEM, f un par- 

ſm Tun de 
charge F he glebe 
de fon efgliſe per 
Jon fait, et puis le pa- 


tron et ordinarie 


Sect. 528. 


LSO, if a parſon 
A of achurch e | 
the glebe 
his church by his 
deed, and after the pa- A 
tron and ordinary con- 


land of 


* &c. added in L. and M. and Rok. 


ARS ON, Perſona. In 


the legall ſigniſication 

it is taken for the rector 
of a church parochiall, 
and is called perſona recle- 
e, becauſe he aſſumeth 
.and taketh upon him the per: 
ſon of the church, and is 
ſaid 
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(Ant. 46. b. Poſt. 331. a.) 


(Ant. 273. b. Ant. 876. a, 
Ant. 29g. 4.) 


ſa] 11. H. 7. 28. Lib. 1. fol. 147. 
Aune Mayow'scale. 3. H. 4. 10. 


Li. 1. fo. 147, 148. 
Anne pe wet 's cale. 


(Poſt. 529.) 


Glany, Ii. 13. ca. 23, 24, 25. 
Bratt. li. 4. ca. 285, &c. 

Brit. fo. 234. b. &c. Fleta li. s. 
ca. 19. 20. & hb. 6. ca. 18. 


Reg. F. N. B. 48, 49- 


+ {e—un, L. and M. and Roh. 


(1) If a man ſeiſed of a rent=charge in fee grants it over to a feme ſole for a term of years, and the tenant attorns, and ſhe amy 
during the term, and the grantor confirms the rent to * age, and wife for their lives, or in fee, they become joint tenants for 
life or in fee of Ee c attorument. Vaugh. 46. | 

(2) Trane 1 life, now he hath * ar k new fee by wrong, and afterwards he grants a rent-char 1 * 3 
a leaſe for vears, and afterwards tenant for life dies, he ſhall not avoid his charge or leafe, altho“ he be in of e per e he 
bad a defeafible poſſoſſion and ancient right, the which, if they be in ſeveral hands, ſhould be good ; as the leaſe of one, con- 
tirmat ion of the other, and being in one hand, ſhall be as much in judgment of law. 7. Rep. 14+ 4+ 


— —  —— ·⁵ð²0 „ 
- — — 


| 


— ü Ce ̃ . ...... eee on oa is os = 


—_— þ4 K 
— _—_ SS 
» 2 TY hy - 


Lib. 3. 


Cap. 9. 


ſaid to be ſeiſed in jure eccle- 


fer, and the law had an ex- 


Brit, ubi ſupra. 


3. 26. 43. 2B. E. 3. 4 


g. E. 
3. Mar. Dyer. 124. 


(1. Roll. Abr. 479. 481.) 

[5] 19. El. Dy. 356, 337. 
11. H. 6.9. 33. II. 8. wt. 
Charge. Br. 58. 

(Post. 329. as) 


See more of theſe kinds of con- 
firmations in my Reports. 

Li. 2. 39. & 24. Li. 1. 153- 

lib. 4- 2g. 24. lib. 5, fol. 31.81. 
Lib.10.6. Lib. 11. 19. Lib. 6. 34. 
(Ant. 274. b. 297+ 4. Sid. 75.) 


q1. E. g. Grant. 64. 26. Aff. 38. 


8. Eliz. Dy. 25%. Vid. lib. 3. 
fol. 73. Le cale de deane & 
chapter de Norwich. 
(1. Lev. 112. 1. Roll. Abr. 482. 
2. Roll. Abr. 329-) 


12. H. 4. 11. 19. E. 3. 7. 

7. Eliz. Dver. 238. 11. H. 6. 9. 
20. Eliz. Dy. 6. E. g. 10. 

2. E g. 29. 9, E. 4. 6. 2. H. 4-11. 
88. E. 3. 19 23. E. 3.84 


+ 


cellent end therein, viz. that 
in his perſon the church 
might ſue for and defend her 
right; and alſo be ſued by any 
that had an elder and better 
right; and when the church 
is full, it is ſaid to be plena & 
conſulta of ſuch a one parſon 
thereof, that is, full and pro- 
vided of a parſon, that may 
wicem ſeu perſonam tjus gerere. 
Perſona imperſonata, par- 
ſon, imperſonee is the rector, 
that is in poſſeſſion of the 
church parochiall, be it pre- 
ſentative, or impropriate, and 
of whom the church 1s full. 
Here are divers things to 
bee noted, Firſt, that the 
confirmation is of the grant, 


Of Confirmation. 


confirmont meſme le 


grant, * et tout ceo que 
eft compriſe deins meſ- 
me le grant, donques le 
grant eſtlovera en ſa 
force, ſolonque le pur- 
port de meſme le 
graunt. Mes en tiel 
caſe covient que le 
patron eit fee ſim- 
ple en le vawſon ; car 
Pl + nad eſtate en la- 
vowſon forſque pur 
terme de vie, ou en le 
taile, donque le grant 


Sect. 528, 


firme the ſame grant, 
and all that is compri- 
ſed in the ſame grant, 
then the grant ſhall 
ſtand in his force, ac. 
cording to the purport 
of the ſame graunt, 
Bat in this caſe it be- 
hoveth that the pa- 
tron hath a fee ſimple 
in the advowlſon ; for 
if he hath but an e- 
ſtate for life, or in taile, 
in the advowſon, then 
the graunt ſhall not 


* of touts ce que eft compriſe deins meſme le grant, not in L. and XI. nor Roh. 
+ xe not in L. and M. nor Roh. | ; 


which in deed is but a meere 1 ne efloyera for/que ſtand, but during his 
my by deed to the grant; durant ja vie, et la vie life, and the life of the 
and thererore it is holden . , . 1 
Kere le par ſon gue gran- parſon which granted, 
tron, and ordinary, and the tat, Sc. a &c. | 

patron and ordinary give licence by deede to the parſon to grant a rent charge out of the 
glebe, and the parſon granteth the rent charge accordingly, this is good, and ſhall binde the 
ſucceſſor ; and yet here is no confirmation ſubſequent, but a licence precedent, . 

Secondly, The ordinary alone, without the deane and chapter, may agree thereunto, ei- 
ther by licence precedent, or confirmation ſubſequent; for that the deane and chapter hath 
nothing to doc with that which the biſhop doth as ordinary, in the life-time of the biſhop. 

Thirdly, [4] but if the biſhop be patron, there the biſhop cannot confirme alone, but the 
deane and chapter muſt confirme alſo; for the advowſon or patronage is parcell of the poſ- 
ſeſſion of the biſhopricke ; and theretore the bilhop, without the deane aol | chapter, cannot 
make the grant good, but only during his owne life, after the deceaſe of the incumbent, 
either by hcence precedent, or confirmation ſubſequent, 

A. parſon of D. is patron of the church «t S. as belonging to his church, and preſents 
B. who by conſent of A. and of the ordinary, grants a rent charge out of the glebe; this is 
not good to make the rent charge perpetuall, without the aſſent ot the patron of A. no more 

than the aſlent of the biſhop who is patron, without the deane and chapter, or no more 
than the aſſent of the patron, being tenant in taile or for life, as Littleton faith. 
And Littleton here ſuith,, that the patron that confirmes muſt have a fee ſimple, meaning to 
make the charge perpetuall. (1) And Lzzteton after ſaith, that in the caſe of the parſon the 

fee is in abeyance, and ſeeing the conſent of the patron is in reſpect of his intereſt as heire, it 
appeareth by Littleton, he may conſent upon condition; otherwiſe it is of an attornement, be- 
cauſe that is a bare aſſent. Alſo it the eſtate of the patron be conditionall, and he confirmeth, 
and after the condition is broken, his confirmation 1s voide. 

Fourthly, he that is patron muſt be patron in fee ſimple; for if hee be tenant in taile, or 
tenant for lite, his confirmation or agreement is not good to bind any ſucceflor, but ſuch as 
come into the church during his life. Bur if the patron be tenant in taile, and diſcontinue 
the eſtate in taile, the leaſe ſhall ſtand good during the diſcontinuance ; or if the eſtate taile 
be barred, it ſhall ſtand good for ever. 

But here is to be obſerved a diverſity betweene a ſole corporation, as parſon, prebend, 
vicar, and the like, that have not the abſolute fee in them, for to their grants the patron muſt 
give his conſent. But if there be a corporation aggregate of many, as dean and chapter, 
maſter, tellowes, and ſchollars of a colledge, abbot or prior, and covent, and the like, or 
any ſole corporation that hath the abſolute fee, as a biſhop with conſent of the dean and 
chapter, they may by the common law make any grant of or out of their poſſeſſions, without 
their founder or patron, albeit the abbot or prior, &c. were preſentable : and fo it is of a 
biſhop, becauſe the whole eſtate and right of the land was in them, and they may reſpectixe- 
ly maintaine a writ of right, | | 


+ n'ad—ads, L. and M. and Roh. 


(1) A prebendary after admiſſion and inſtitution, and before induction, or inſtalment, granted an annuity for him and his ſucceſ- 


ſors, and the biſhop confirmed it; it was reſolved, that a writ of annuity lay not in that caſe, becauſe the confirmation being made 
before the induction, was void. Plow. 328. a, | 


« Fw " L N 
3 * 
f f 1 * 1 
Ws 5 ET ay * fc + * 
8 — | * » WT 
2 : . » „ 3-4 1 5 1 5 r "LOT 
hs 3 + ds WA I # ——_ a SS - as. 88 AI 1 
i N „ "4 * A „ ws.” LA - WS * #9, 
FAY, | nt =a-ks" * 


* 

3 
* 
3 

- 

= 
_ 
* 
A 

x 
= 
= 
1 * 
== 
* * 

% Fo 
#7 

! * 
"Ca 

. 

N 4 
- 
1 

4 * 
41 
* 
; 

\ Tm 

bs 

4 
* 
« £1 
x 
2 

5 


Lib. 3. Of Confirmation. 


If a biſhop hath two chapters, and he maketh a grant, both chapters muſt confirme it, 
or elſe the ſueceſſor ſhall avoide it, But if one of the chapters be diffolved, then the con- 
firmation of the other ſufficeth; but it needeth not the confirmation of the king, who is 
founder and patron of all biſhoprickes. 

And note a 2 between a confirmation of an eſtate, and a confirmation of a deed ; 
for if the diſſeiſor make a charter of feoffment to A. with a letter of attorney, and before 
livery the difſeiſce confirme the eſtate of A, or the deed made to A. this is cleerely voide, 
though livery be made after. But if a biſhop had made a charter of feoffmeat with a letter 
of attorney, and the deane and chapter before livery confirme the deed, this is a good con- 


Sect. 529, 5 30. 


firmation, and livery made afterwards 1s good. And fo it hath been adjudged. 

The like law is of a confirmation of a deed of grant of a reverſion before attornment. 
In the ſame manner it is if a biſhop at the common law had granted lands to the kin 
in fee by deed, and the deane and chapter by their deed confirme the deed of the biſhop, 
and aftcr the deed of the biſhop 1s inrolled, this is good, albeit the confirmation of the 

deane and chapter be not inrolled ; for the aſſent upon the matter is made to the biſhop. 
But this confirmation that Littleton here ſpeaketh of muſt be made in the life, and during 
the incumbency of the perſon ; and ſo in the life of the biſhop, or of any other ſole corpo- 
ration. But it is to be knowne that grants made by parſons, prebends, vicars, biſhops, ma- 
ſter and fellowes of any colledge, deane and chapter, maſter or gardcine of any hoſpitall, 


or any having any ſpirituall or eceleſiaſticall living are reſtraine 


by [e] divers acts of par- 


liament, fo as they cannot grant any rent charge, or to make any alienation, or to make 


any leaſes other than ſuch as are mentioned in thoſe acts, 
and the cxpoſitions upon the ſame, in my [ Commentarics, 


TJ TEM, , home liſſa 

terre pur terme de 
vie, le quel tenant à 
terme de vie charge la 
terre ove un rent en 
fee, et celuy en le re- 
verſion confirma meſme 
le grart, le charge eſt 
aſjets bone et effec- 
tuall. | 


Sect. 529, 


LSO, if a man let- 

teth land for term 
of life, the which te- 
nant for life char 
the land with a rent in 
fee, and hee in the re- 
verſion confirme the 
ſame grant, the charge 
is good enough and 
effectuall. 


which you may reade at large, 


HEE is a diverſity to 


bee obſerved, where the 
determination of the rent is 
expreſſed in the deed, and 
when it is implyed in law. 
For when tenant Ge life grant- 
eth arent in fee, this by law 
is determined by his death ; 
and yet a confirmation of the 
grant by him in the reverſion 
makes that grant good forever, 
without words of inlarge- 
ment, or clauſe of diſtreſſe, 
which would amount to a 
new t. And yet if the 


tenant for life had granted a rent to another and his heires by expreſſe words, during the life 
of the grantor, and the leſſor had confirmed that grant, that grant ſhould determine by 


the death of tenant for life. 


Tenant for life upon a condition grant a rent in fee, the leſſor confirme the grant, and 
after the condition is broken, the leſſor re-enter, he ſhall not avoide the grant. 


JTEM, / foit un 

perpetual chantarie, 
dont ordinarie , 
rien a medler ne a 
faire; quære, / le 
patron del chaunte- 


Sect. 530. 


ALSO, if there bee a 

perpetuall chan- 
terie, wherewith the 
ordinary hath nothing 
to doe or meddle ; 
quere, if the patron of 


HIS is meant of 

a chauntery donative 
wherewith the ordinary hath 
not to deale, and by this 
grant, when Lzttleton wrote, 
the chauntery ſhould have 
been charged for ever, be- 
cauſe no other had any 
intereſt in this 3 
ve 
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Temps R. 9. tit, grant. 104. 
50. E. 3- tit. Allice Statham. 
11. Elz. Dver 282. 


33. E. 3. Confirm. 22. 31. E. 
Abb. 10. 1. H 7-1. Vid. 
3. & 64g. . 

e] 13. Elis, cap. 10. 1. Elis. 
cap. 19. 18. Eli, ca. 11. 2 Jace 
cap. 3+ 
Vid. Sect. $93: & 648. 

[J Li. 2. to. 46. lib. 4. 76. & 
120. li. 5. 9. 6. 14. li. 6. 37» 
lib. Ty 8. lib, 11. 67. 


26. AM. pl. g8. AC. pl. 1 
— 2 1. £51, 147. 2 rs 


(1. Roll. Abr. 483.) 


14. AM. pl. 14. 


Vid. Sect. 648. 
Cro. Jac. 63.) 
10. Rep. Lampet's caſe.) 


(1) For the confirmation of leaſes made by eccleſiaſtical perſons, ſee Bacon's Abr. tit . Leaſes, 


7 * 


Lib. 3. Cap. 9. 


[4] $7. H. 8 ca. 4. 1. E. 6. c. 14. 


1 + 


Rra. li. 2. fo. 59- b. 


ſave only the patron and 
chauntry prieſt, and the 
rant is made conctrrentibus 
42 ut in jure requirunture 
But ſince J. itileton wrote, all, 
and all manner of tree chap- 
pels and chauntcries perpe- 
tuall, whereof Littleton here 


ſpeakes, are by [a] acts of 


Of Confirmation. 


ry, et le chapleine de 
meſme le chaunte:y 
potent charge le 
chauntery ove un 
rent charge en per pe- 
tute. 


Sect. 5 31. 


the chantery, and the 
chapleine of the ſame 


chantery may charge 


the chantery with a 
rent charge in perpe- 
tuitie. 


parliament given to the crowne, and the bodies politike thereof diſſolved. See hereafter, 
Sceghion 648. more at large of all this preſent Seton. 


Hu Littleton proceed- 
eth, according to the 
former diviſion, to ſhew 
words that in law do amount 
to a confirmation. And 
here 
that ſome words are large, 
and have a generall extent, 


and ſome have a proper and 


particular applicatiom The 


is to bee obſerved, 


JTE M. en aſcun 


cas reſt verbe 
dedi, * ou ceft verbe 
conceſſi, ad meſiue 
effect en ſubſtance, et 
urera a meſme len- 
tent, come ceſt verbe 


ALso, in ſome caſe 

this verbe died, 
or this verbe cen 
ceſſi, hath the ſame ef- 
fect in ſubſtance, and 
ſhall enure to the fame 
intent, as this verbe 
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icoffments & faits 10g. _ 

22. H. 6. 42. 14. H. 4. 36. 

19. II. 6. 44. 7. H. 7. 16. 
gz. K. g. briefe 291. Brooke tit. 
Confirm. 20, 14. H. 7. 2. 
37. H. 6. 17. Dyer 8. Eliz. 
J. II. 7. 10. 22. E. 4. 36. 

40. E. 3. 41. 

(Sid. 432. Plo. 196. 5. Rep. 17. a. 
1. Roll. Abr. 482. Noy 66.) 


former ſort may contain the 
latter; as ded, or conceſf}, 
may amount to a grant, a 
fcoffment, a gift, a leaſe, a 
releaſe, a confirmation, a 
ſurrender, &c. and it is in 
the election of the party to 
uſe to which of theſe purpoſes 


confrmavi. Sicome 
es ſue diſſeiſie d'un 
carue de terre, et F jeb 
face tiel fait; Sciant 
præſentes, &c. quod 


confirmavi. As if I bee 
diſteiſed of a carue of 
land, and I make ſuch 
a deed ; Sciant præſen- 
tes, Sc. quòd dedi to the 


Bracton lib. 2. fol. 59. b. 


* > 313 
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(4. Rep. Fo. b. 2. Cro. 169. 
Mo. 34. Plo. 397, 398.) 
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he will. 

Eft autem confirmatio quaſi 
gucdam ratihabitio, ſufficit 
tamen quandogue per . ft 
etiam in ſe contineat donatio- 
nem, ut fi dicat quis, ded: et 
confirmavi, licet juvari poſſit ex 
aligua donatione 1 

ut a releaſe, confirma- 
tion, or ſurrender, &c. can- 
not amount to a grant, &c, 
nor a ſurrender to a confir- 
mation, or to a relcaſe, &c. 
becauſe theſe bee proper and 
peculiar manner of convey- 
ances, and are deſtined to a 


ſpeciall end, (1) 


dedi a le diſſeiſor, I &c. 
vel quod conceſſi a ſe 
dit diſſeiſor, le dit carue, 
Sc. ef jeo deliver 
tantſolement te fait 
a luy ſauns aſcun li- 
very de ſeiſiu del terre, 
ceſt un bone confir ma- 
tion, et auæy fort en 
ley, ficome il avoit en 
le fait ceſt verbe con- 
firmavi, &c. 


diſſeiſor, &c. or quod 
conceſi to the ſaid 
diſſciſor, the ſaid 


carue, &c. and I deli- 


ver onely the deed to 
him without any live- 
rie of ſeiſin of the land, 
this is a good confir- 
mation, and as ſtrong 
in law, as if there had 
beene in the deed this 
verbe confirmavi, &c. 


Dedi et conceſſi, Sc. Here is implyed that there be more words than dedi and 


ſe] 32. E. 3. briefe 291- 
Brooke tit. Confirm. 20» 


conceſſi, that will amount toa contirmation, as dim. [e] In ancient ſtatutes and in original 
Vid. le ſtat, de Gloc. ca. 4+ 


writs, as in the writ of entry in caſi proviſo, in confimili caſu ad communem legem, and many 
others, this word * is not applyed only to a leaſe for life, but to a gift in taile, and to a 
0 


[/] 7 E. 3. 9. ſtate in fee. [Y] Alſo, if a man make a leaſe to 4. for yeares, and after by his deed 

the leflor woluit quod haberet et teneret terram pro termino vite ſue ; this is adjudged by 

Hoon, this verbe (volo) to bee a good confirmation for terme of his life. Benigu# enim faciend:e ſuit 
0. 159- 


interpretationes cartarum propier ſimplicitatem laicorum ut res magis waleat quam prreat. 


And he to whom ſuch a deed comprehending t, Sc. is made, may plead it as a grant, 
as a releaſe, or as a confirmation, at his election. (2) x ; 


If a parſon and ordinary make a leafe for yeares of the glebe to the patron, and the 
N 


+ Sc. VEL q ob CONCESSI @ le ur, ©c- 


14. H. 4. 36. Lib. g. fol. 15. in 
Newcomen's caſe. 


* 97, L. and M. and Roh. 


+ pris added L. and M. and Roh. 
not in L. and M. nor Roh. 


(1) The effect of the word grant, in imply ing a warranty, will be conſidered in a note on the chapter of Warranty. 
(2) But a leaſe and relcaſe cannot be pleaded as a grant of the reverſion. Noy 66. 
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Lib. 3. Of Confirmation. Sect. $32,533, 534. 302 


atron by his deede granteth it over, or if the diſſeiſor granteth a rent to the diſſeiſee, 
and he by his deed granteth it over, and after re-enter ; in both theſe caſes one and the 
ſame words doe amount both toa grant, and to a confirmation in judgement of law of one and 
th: fame thing, ne res pertat. And ſo it is if a diſſeiſor make a leaſe for life, or a gift in 
tails, rhe remainder to the diffeiſee in fee, the difleiſee by his deed granteth over the re- 
mainder, the particular tenant attorneth, the diſſeiſee ſhall not enter upon the tenant for 
lite, cs in taile, for then he ſhould avoide his owne grant, which amounted to a grant of 
the eſtate, and a confirmation alſo, 


Sect. 5 32. 


JTEM, þ jeo leſſa terre a un 

home. pur terme dans, per 
force de quel il eft * en poſjeſ- 
fron, &c. et puts geo face un fait 
a luy, &c. quod dedi & con- 


ceſſi, &c. e dit terre, a aver pur 


terme de ſa vie, et delrvera a luy le 
fait, &c. donques maintenant il ad 
late en le terre pur terme de Þ ſa 
vie. 


ALSO, if Tlet land to a man for 

terme of yeares, by force 
whereof he is in poſſeſſion, &c. 
and after I make a deede to him, 
&c. guod didi & conrefſi, &c. the 
ſaid land, to have for terme of his 
life, and I deliver to him the 
deed, &c. then preſently hee hath 
an eſtate in the land for terme of 
his life. 


ERE is the fixth caſe wherein the confirmation and the releaſe doe agree, and is evi- 


dent, and needeth no explication, 


Sect. 8 33. 


Er % jeo die en le fait, a a- 
der et tener a luy et a ſes 
beires de ſon corps engendres, il 
ad eftate en fee taile. Et ſi jeo die 
en le fait, a aver et tener a lu et 
@ ſes herres, il ad eſtate en fee ſim- 
ple. Car ceo urera a luy per force 
de I confirmation d'enlarger ſon 
e/tate. 


AND if I fay in the deede, to 
have and to hold to him and 
to his heires of his body ingen- 
dred, hee hath an eſtate in fee taile. 
And if I ſay in the deed, to have and 
to hold to him and to his heires, he 
hath an eſtate in fee ſimple. For this 
ſhall enure to him by force of the 
confirmation to inlarge his eſtate. 


18 alſo ĩs evident, and needeth no explication, ſaving that whenſoever a confirmation 
doth inlarge and give an eſtate of inheritance, there ought to be apt words (as Litelecon 


here expretieth zghem) uſed for the ſame, 


Sect. 5 34. 


ITEM, ſi home fit 

diſſei we, et le diſ- 
ſeiſor devie ſeifie, et 
ſon heire eft ems per 


en pofſefſion, *Ic,—poſſeioney I., and M. arid Roh. 


L. and M. and Rok. 


ALSO, ifa man be diſ- 
ſeiſed, and the diſ- 
ſeiſor die ſeiſed, and his 
heire is in by diſcent, 


UANT al heire del 
difſeiſor, &c. les 
tenements paſſont per 
voy de feoffment. For 


the 


+ /a not in L. and M. nor Roh. 


+ confirmation ron ſirmament, 


(Ant. 280. 299. f. Rep 14, 16.) 


Cid. 453.) 


Lib. 3. 


21. II. . 34. b. Pl. Com, 59. a. 
in Wimbiſhe's cafe, 
(6. Rep. 13. a) 


PI. Com. 59. 2. : 
Pl. Com. 149. 1n'Browning's 
caſe. 2. H. 3. 5+ 13 1. 7. 14. 


19. E. 4. 4. 2. 27. H. 8. 19. 
NI. 16. & 17. Eliz. 339. 

(51d. 83.) 

(1. Roll. Abr. 6.) 

(Ant. 45. 3.) 


(1, Rep. 70, 77.) 


Lib. 1. fo. 78. Bredon's caſe. 
(Ant. 251, b.) 


17. Eliz, Dyer 33 
(1. Leo. 31. " 


(1. Leo. 37. 262.) 


* Je difſci/or not in L. and M. nor Roh. 
I| de{—le, L. and M. and Roh. 


Cap. 9g. 


the land ſhall ever paſſe from 
him that hath the ſtate of the 
land in him. As if c que 
w/e and luis feoffees after the 
ſtatute of 1. K. 3. and before 
the ſtatute of 27. H. 8. cap. 10. 
had joy ned in a feoffment, it 
ſhall be the feoffment of 
the feoffees, becauſe the ſtats 
of the land was in him. 


So it is if the tenant for 
life, and hee in the remainder 
or reverſion in fee, joyne in a 
feoffment by decde. The 
livery of the freehold ſhall 
move from the leſſee, and the 
inhcritance from him in the 
reverſion or remainder, from 
each of them according to his 
citate, For it cannot bee ad- 
judged by law, that the 
teoftment of tenant for lite 
doth draw the reverſion or 
remainder out of the leflor 
or him in remainder, oe doth 
worke a wrong becuuſe they 
joyned together. 

If there bee tenant for life, 
the remainder in tay le, &c. 
and tenant tor life and he in 
the remainder in tayle levic a 
fine, this is no diſcontinu— 
ance or deveſting of any e- 
ſtate in remainder, but cach 
of them paſle that which they 
have power and authority to 


palle, 


A. tenant for life, the re- 
mainder to B. for lite, the re- 
mainder in tayle, the remain- 
der to the right heires of N. 
A. and B. joyne in a feott- 
ment by deede, albeit it ma 
be ſaid that this is the feoff 
ment of A. and the confir- 
mation of B. and conſequent- 
ly hee in the — in 
tayle cannot enter for the for- 
feiture during the life of H. 
but becauſe B joy ned in the 
feoffment, which was torci- 
ous to him in the remainder 
in taile, and is particeps cri- 


Of Confirmation. 


diſcent, et puis le di- 
ſer, ve et Pheire * te 44% - 
ferfor font ointment 
un fait a un auter en 
fee, et livery de ſeiſin 
ſur ceo eft fait (quant 
al heire le diſſeifor 
gue cnſealaſt le fait 
les tenements paſſont 
et uront per meſine 
te fait per voy de feoff- 
ment; et guant al 
diſſerſce que enſealaſt 
meſme te fait, ces ne 
urera Þ finon per voy 
de confirmation, Mes 
fi le difſeiſee en ce} 
cas port briefe d'en- 
tre en le per et cui en- 
vers Palenee || del heire 
le diſſciſor; quære, co- 
ment il pledra cel fait 
envers le demandant 
per voy de confirma- 
tion, à Sc. Et ſaches, 
mon fits, que eſt un des 
pluis bonorables, lau- 
dables, et profitables 
choſes' en noſire ley, 
de aver le ſcience de 
bien pleder en actions 
reals et perſonals ; et 
pur ceo geo toy coun- 
faile eſpecialment de 
mitter ＋ ton cou- 
rage et cure de ceo ap- 
prender. ** 


Sect. 534 


and after the diſſeiſee 
and the heire of the 
diſſeiſor make joyntly 
a deede to another in 
fee, and livery of ſ-i- 
{in is made upon this, 
(as to the heire of the 
diſſeiſor that ſealed the 
deed) the tenements 
doe paſſe and enure by 
the ſame deed by wa; 
of feoffment ; and a; 
to the diſſeiſee who 
ſealed the ſame deed, 
this ſhall enure but by 
way of confirmation, 
But if the diſſeiſee in 
this caſe brings a writ 
of entrie in the fer 
and cui againſt the a- 
lience of the heire of 
the diſſeiſor; ure, 
how he ſhall plead this 
deede againſt the de- 
mandant by way of 
confirmation, &c. And 
know, my ſon, that it is 
one of the molt honor- 
able, laudable, and pro- 
fitable things in our 
law, to have the ſci- 
ence of well pleading 
in actions reals and per- 
ſonals; and therefore 
I counſaile thee eſpe- 
cially to imploy thy 
courage and care to 
learne this. 


minis, therefore they forfeited both their eſtates, and he in the remainder in tayle might enter 
for the forfeiture. But if he in the reverſion in fee and tenant for life joyne in a feoffment 
by paroll, this ſhall be (as ſome hold) firit, a ſurrender of the eſtate of tenant for life, and 
then the feoffment of him in the revertion ; for, otherwiſe, if the whole ſhould paſſe from the 
leſſee, then he in the reverſion might enter for the forfeiture, and every man's act (ut res mu- 
gis valeat) ſhall be conſtrued moſt ſtrongly againſt himſelfe. 
: And it is to be obſerved that Littleton here putteth a diſcent, ſo as the entry of the difſeiſce 
is not lawfull ; for it the diſſeiſor and diffeiſce joyne in a charter cf feoffment, and enter into 
the land, and make livery, it ſhall be accounted the feoffment of the difleiſce, and the con- 


firmation of the difleitor, 


* Sc. added L. and MI. and Roh. 


+ et urort not in L. and M. nor Roh. 
Oc. not in L. and M. nor Roh. 


Quere 


+ finon—mes, L. and M. and Rch. 
+ tort added L. and M. and Roh. 


(1) Tenant for life, and he in the remainder in fee, make a leaſe for years by deed indented ; the leſſee, being ejected, declared 
upon the demile made by the tenant for lite, and the remainder- man; and adjudged againſt the plaintiff; for, living the tenant for life 
it is only the lcaſe of the tenant for life, and the confirmation of the remainder- man; and he ought to have ſo declared, 1. Inſt. 48. b. 
So if two joint · tenants, two tenants in common, or tenant for life, and he in the remainder, join in the grant of a copyho!d, one 


fine only is due, and it ſhall enure as one grant only; fo if a ſurrender be made, and after a common recove 
on the nature of a wait of entry, fox better aſſurance — one five only tal be paid. Co. Copyhoider, 162, 163 


ry is had by plain, 
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| Quare coment il pledera ceſt fait, &c. Hee may pleade the feoffment of the 


—— of the diſſeiſor, and the confirmation of the diſſeiſee as it hath been pleaded and al- 
low 


Et faches, mon fits, que eft un de r honorable, &c. Here is to bee 
obſerved the excellency of good pleading, and Littleton's grave advice, that the ſtudent 
ſhould imploy his courage and care for the attaining thereot; which hee ſhall attaine unto 
by three meanes : firſt, by reading; ſecondly, by obſervation ; and thirdly, by uſe and exer- 
eiſe. For in ancient time the ſerjeants and apprentices of law did draw their one plead- 
ings, which made them good pleaders. And in this ſenſe placitum may be derived à pla- 
cendo, quia omnibus placet. 

Now ſeeing good N is ſo honourable and excellent, and that many a good cauſe is 
daily loſt for want of good and orderly pleading, it is neceſſary to ſet downe ſome few rules 
(amongſt many) of the ſame, to facilitate this learning, that is ſo highly commended to the 
ſtudious reader, For when I diligently conſider the courſe of our bookes of years and termes 
from the beginning of the raigne of Ediu. 3. I obſerve, that more jangling and queſtions grow 
upon the manner of pleading, and exceptions to forme, than upon the matter it ſelfe, and 
infinite cauſes loſt or delayed for want of good pleading. Therefore it is a neceſſary part 
of a good common lawyer to be a good prothonotary. And now wee will performe our 

romiſe. 
s The order of good pleading is to be obſerved, which being inverted great prejudice may grow 
to the party, ending to the ſubverſion of law. Ordine placitandi ſervato, ſervatur & jus, &c, 

Firit, in good order of pleading a man muſt pleade to the juriſdiction of the court. Second- 
ly, to the perſon ; and therein firſt to the erin of the plaintife, and then to the perſon of 
the defendant. Thirdly, to the count. Fourthly, to the writ. Fitthly, to the action, &c. 
[a] which order and forme of pleading you ſhall reade in the ancient authors agreeable to 
the law at this day ; and if the defendant miſorder any of theſe, he loſeth the benefit of the 
former. 

The count muſt be agreeable and conforme to the writ, the barre to the count, &c. and the 
judgement to the count ; for none of them muſt be narrower or broader than the other. 


A count or declaration, which anciently and yet is called narratio, * — to containe two 


things [5], viz, certainty and verity, for that it is the foundation of the ſuite, whereunto the 
adverie party muſt anſwer, and whereupon the court is to give his judgement : [e] Certa 
debet efſe intentio et narratio, et certum fundamentum, et certa res que deducitur in judicium. 
But it mutt be underſtood that there be three kinde of certainties : firſt, to a common intent, 
and that is ſufficient in a barre which is to defend the party and to excuſe him. [4] 1 
a certaine intent in geacrall, as in counts, replications, and other pleadings of the plaintite, 


that is to convince the defendant, and fo in inditements, &c. Thirdly, a certaine intent in 


every particular, as in eſtoppels. 

le] He pleadeth a plea in abatement of the writ (which of ancient times was, and yet is 
called brews) or a plea after the latter continuance, ought to 7 it certainly. 

75 "The ancient formes of courts are to be duly obſerved, as chm dimifit, or cùm dedit, 
and not to ſay, that he was ſcifed and demiſed, &c. (And yet if he ſay fo, it maketh not the 
count vicious) [ g] but in a barre replication or other kinde of pleading, the party muſt al- 
ledge a ſcifin in the leſſor or donor, and ancient formes of pleading are alſo to be obſerved, 

[4] Counts, or ſuch as be in nature of counts, (as an avowry, wherein the defendant is 
an actor) need not to be averred, but all other pleas in the affirmative ought to be averred, 
et hoc paratum eft werificare, Sc. but pleas meerly in the negative ought not to be averred, 

:auſ: a negative cannot be proved. 

[i] Where there is but one tenant or one def-ndant, he cannot have two ſuch pleas, as 
each of them doe goe to the whole; but where there are divers, each of them may pleade 
ſeverall pleas which extend to the whole (1). 

[4] That which is alledged by way of conveyance or inducement to the ſubſtance of the 
matter need not to be ſo certainly 1 as that which is the ſubſtance it ſelfe. 

J Exery plea muſt be direct, and not by way of argument, or rehearſall. 

m] Where a matter of record is the foundation or ground of the ſuite of the plaintife, or 
of the ſubſtance of the plea, there it ought to be certainly and truly alledged ; otherwiſe it is, 
where it is but conveyance, But the proceedings and ſentences in the eceleſiaſticall courts 
may be alledged ſummarily ; as that a divorce was had between ſuch parties, for ſuch a cauſe, 
and betore ſuch a judge, and concurrentibus hiis qu in jure requiruntur ; tor the judge muſt 
be alledged, to the intent the court may write to him if it be denied. 

Good matter muſt be pleaded in good forme, in apt time, and in due order, or otherwiſe 
great advantages may be loſt, 

| DL] Generall 


SeCt. 5 34. 


IF! 


bs 1. fo. 146, 147. Mayowe's 
Ce. 


Ca 


See my Preface to the g. Booke 
of my Reports. 

(Ante 17. a+ 126. b. 181. a. 
283. a. Sid. 339.) 


[a] Brafton li. fg. fo. 400. Brit- 
ton, fo. 41.a & 122. Fletali. 6. 
ca, 25 36. * E. 9 9 d. 
17. . 3. 74 E. 3.5. . 
35. H. 6. 18. mo n 
[6] Pl. Com. fo. 121, 122. 
3. E. 4. 21. 
Vid. lib. 5. fo. 120. 121. 
[4 Bratton lib, a. fo. 140. 

4J Lib. 5. 120, 121. 

ong's caſe, Pl. Com. 36. 
Wimbiſhe's caſe. 
e] 7. H. 6. 17. 3a. H. 6. 12. 15. 
P1. Com. gz. b. 
(/] 34- H. 6. 48. 8. H. 5. 1 
21. E. 4. 52. 5-E. g. 16. 9. H. 6. 
3. 10. H. 6. 2. 31. H. 7. 26. 
4 48. E. 3. 8. 2. H. 4. 13. 

„H. 4. 2. b. 10. E. 4. 2. 
F. N. B. 156. c. 
11. 3 3. Aide 32. 9. H. 6. 59, 
10. E. 4 4 
[4] PL. Com. Bret's caſe, 332. 
27. H. 8.27. 27. H. 6. 9. H. 7. 
1 40 E. 3. 31, 32, 33. 41. E. g. 
11. 9. H. 6. 46. 27. E. g. 81. 
44. E. 3. 23. 45 E. g. Double 
plea 39. 43. E. 3.21. 36. II. 6. 2g. 
37. H. 6. 23. 33. H. 6. 51. 


13. E. 4.2. 7. H. 4-12. 41. E. z. 


Double plea 78. 

4] PI. Com. 81. 11. H 4. 
99 H. 6. 48. 19. R. 2. Ka 
ſlur le caſe, 52. 23. E. g. 19. 

o. E. g. g. 

1 5. H. 7.8. 6. E. 4. 2. 

21. E. 4.44 2. H. 8. 4. 

22. H. 6. 17. E. 4 7. 82. E. 4.9. 
[m] Pl. Com. 63. a. b. & 100. 
376. & 410. 22. H. 6. 38. 

19. II 6. 49. 37. H. 6. 14 

36. H. 6.5. 21. E. 4. 54- 

11. H. 6. 13. 38. H. 6. 23. 

42. All. 3. 48. E. 3. 11. 

4. E. 4. 12. 9. E. 3. 46. 

21. E. 4. 62. 33, H. 6. 35. 

10. II. 7. 9. 15. 11. II. 7. 8. 
22. E. 3.2. 34 II. 6. 27. 

12. II. 8. 3, 6. 7. E. 4. 32+ 
9. E. 4. 24. 8. E. 4. 31. 

8. Al. 29. 5+ E. 4. 70. 
3+ E. 4+ 1, F 


(1) This is altered by 4. Ann, cap. 16. ſet. 3. & 5+. by which it is enacted, that it ſhall be lawful for any defendant or tenant, 3 
any action or ſuit, or for any plaintiff in 1. wen in any court of record, with the leave of the ſame: court, to plead as many ſevera 


matters thereto as he ſhall think neceſſary for his defence; but it is thereby alſo provided, that if any 


ſuch matter, upon a demurrer 


joined, be judged inſufficient, coſts thall be given at the diſcretion of the court; or if a verdict ſhall be found upon any A > 
faid cauſe p"# torn or the defendant, coſts ſhall be alſo given in like manner, unleſs the judge, who tried the ſaid iſſue, fhalt cer- 
c 


tify that the de 
found againſt him. Note to the 13th edition. 


7 
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ndant, tenant, or plaintiff in replevin, had a probable cauſe to plead ſuch matter, which upon the ſaid iſſue fla te 
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n] 35. H. 6. 38. 21. E. 4. 81. 
05 4. 5- 19. H. 6. 73. 
5. E. 4. 12. 10. E. 4. 18. 
13 II. 7+ 18. 36. H. 8. Plead- 
ing Br. * ws 

oJ V. Sect. 193. 3- H. 6. 47- 
15 E. 3.22. 9. Aſſ. 9. 22. Aſſ. 43. 
2. E. 3. 42. 1. E. 3. Anc. De- 
meſne 15. 20. E. 3. ib. 48. 

. H. 1.8. Lib. 10. fo. 91. Li- 11. 
oO. 10. H 6 AT 

H. 7. 3. 26. Af. 10. 
5 fl 4. 4. b. 27. H. 6. 8. b. 
21. H. 6. Debt. 43. 7. H. 6. 2431. 
35. H. 6. 48. 47. E. 3. 14 PL 
Com. 46. a. Li. 3. fo. 39. Linc, 
Col. _ 
22. E. 4. 40. 2+ 3 

2. 10. 21. E. 4. 36. 

22. H. 6. 50, 

[r] . E. 3. 40. 43. 46. 

41. E. 3.2. 18. E. 3. 16. 

26. E. 3. 68. 42. E. 3. 3+ 10. 46. 
6. E. 3. 37. 8. E. g. 20. 

10. E. 3. 60. 14. H. 4. 15. 

12. E. 4. 1. 38. E. 3. 28. 


7. H. 7. 3. 
/] 10. E. 4. 3. 27. H. 6. 8. 
. 7 13. 9 H. 7. 26. 
37. H. 6. 1. 27. H. 8. 13. 
21. H. 7.25. 1. H. 4. 83. 
Pl. Com. 79. 16. E. 4. 10. 
1. H. 7. 33 20. H. . 1. 
6. E. 4. 4, 5+ 21. E. 4. 54 
22. H. 6. 47. 11. H. 6. 8. 
25. E. 3. 30. b. 2g. All. 7. 
2. Eliz. Dyer 184., 
L' Pl. Com. 149. b. & 106. . 
7. H. 6. 38. 
be 18. E. 4. 16. b. 22. E. 4. 2.76. 
5. H. 7. 13. 38. H. 6. 17, 18, » 
18. E. g. 34. Pl. Com. aa. b. 
Lib. 8. 1 33. Turner's caſe. 
ſw] 5. H. 7. 34 5+ E. 3. 26. 
0 H. 6. 28. 
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Com. 232. b. & fo. 502. per 


Of Confirmation. SeCt. 5 34. 


[] Generall eſtates in fee ſimple may be . alledged, but the commencement of 

eſtates tayle, and other particular eſtates regularly muſt be ſhewed, unleſſe in ſome caſes where 

2 are alledged by way of inducement, and the life of tenant in taile, or for life, ought to 
averred. | 

[0] When any ſpeciall and ſubſtantiall matter is alledged by either party, that ought to 
bee eſpecially anſwered, and not to be paſſed over by a generall pleading. 

[p] The plea of every man ſhall be conſtrued 
everie man 1s preſumed to make the beſt of his one caſe : ambiguum placitum interpretari 
debet contra proferentem. 

[9] Every plea that a man pleadeth ought to be triable, for without triall the cauſe can 
receive no end ; et expedit Ie cages” ut 5 nis litium, 

[7] The tenant before his default ſaved, may plead all pleas which prove the writ 
abated, as death, &c. or matters apparent in the writ ; but no plea, which prove it abateable, 
as taking of huſband, &c. 

(/] When a man is authoriſed to doe any thing by the common law, by grant, commiſſion, 
act 4 parliament, or by cuſtome, he ought to purſue the ſubſtance and effect of the ſame 
accordingly. 


L All neceſſary circumſtances implied by law in the plea necd not to be expreſſed, as in 


the plea of a feoffment of a mannor, livery and attornement are implied. 

[4] When a count, barre, replication, &c. is defective in reſpect of omiffion of ſome circum- 
ſtance, as time, place, &c. there it may be made good by the plea of the adverſe party; but 
if it be inſufficient in matter, it cannot be ſalved. — 

[w] Every man ſhall plead ſuch pleas as are pertinent for him, according to the quality 
of his caſe, eſtate, or inte: eſt, as diſſeiſors, tenants, incumbents, ordinaries, and the like. 

x] Surpluſage ſhall never make the plea vicious, but where it is contrarient to the matter 
before. (1) 

[9] That which is apparent to the court by neceſſary collection out of the record need not 
to be averred. 

[a] A man is bound to performe all the covenants in an indenture : if all the covenants be 
in the affirmative, he may generally plead performance of all; but if any be in the negative, 
to ſo many he muſt plead ſpecially (for a negative cannot be performed), and tu the reſt ge- 
nerally, [3] So if any be in the disjunctive, he muſt ſhew which of them he hath performed. 
So if any are to be done of record, he muſt ſhew that ſpecially, and cannot involve thut in 
generall pleading. 

[e] In many caſes the law doth allow generall 4 for avoyding of prolixity and te- 
diouſneſſe, and that the particular ſhall come on the other ſide. 


[4] Pleadings which amount to the generall iflue are not to be allowed; but the generall 


iſſue is to be entred. V. Se. 10. 485. 499. 

[e] Every plea ought to have his proper concluſion, as a plea to the writ to conclude to 
* —_ + ag barre to conclude to the action, an eſtoppel] to relic upon the eſtoppels; 
et fic de fimilibus, 

[F] When the concluſion of a plea, et I ut, et fic, is in the affirmative, it ſhall not wave 
the ſpeciall matter, for there the ſpeciall matter is the ſubſtance and foundation of the con- 
clufion, and affirmed by the fame. But where the conclulion is in the negative, there the 
ſpeciall matter regularly is waved. 

[el Whenſoever ſpeciall matter is pleaded, and the concluſion (er fic) is to the point of 
the writ or action, the ſpeciall matter 1s waved. 

The names of legall records are, a writ, a count, a barre, a replication, a rejoynder, a 
—_— a agony 10ers . 1 f 

] New and ſubtill devices and inventions o ing ought not to alter inci 
of * whereof you have heard plentifully — nM In 

The count or declaration is an expoſition of the writ, and addeth time, place, and other 
neceſſary circumſtances, that the ſame may be triable ; and any imperfection in the count 
_ — — the . a TIM 

cadings are divided into s, replications, rejoynders, ſurrejoynders, rebu 
8 ons. of &c, They are words of art, and are tb barres, 9 NN 
it barreth the plaintife of this action. Replicationes, & replicando ; rejundtiones, à rejungendo ; 
rebutter, of the French word rebouter, i. e. à repellendo, to put backe or avoide, and fo of 
ſurrebutter. | 

But each party muſt take heed of the ordering of the matter of his pleading, 
tion * from his count, or his rejoynder from his barre ; et fic de ceteris. 

[i] In ancient writers a barre is called exceprio peremptoria : a replication was then called 
— as now it is; a rejoinder, triplicatio; a ſurrejoinder, quadriplicatio ; et fic ulterius in 
anjinitume 


leſt his replica- 


A de- 


(i) And then it does, becauſe the plaintiff caanot diſcern what to anſwer to in his replication. Note to the 11th edition, 


rongly againſt him that pleadeth it, for 
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Lib. 3. Of Confirmation. SeCt. 5 34. 


A departure in pleading is ſaid to be when the ſecond plea containeth matter not purſuant 
to his former, and which fortifieth not the ſame, and thereupon it is called deceſſus, becauſe 
he departeth from his former plea ; and therefore whenſoever the rejoynder (taking one ex- 
ample for all) containeth matter ſubſequent to the matter of the barre, and not erding the 
ſame, this is regularly a departure, becauſe it leaveth the former, and goeth to another matter. 
As if in an aſſiſe the tenant plead a diſcent from his father, and giveth a colour, the demandant 
intituleth himſelfe by a feoffement from the tenant himſelfe, the plaintife cannot ſay, that 
that feoffement was upon condition, and to ſhew the condition broken; for that thquld be 
a cicere departure from his barre, becauſe it containeth matter ſubſequent. But in an aſ- 
fiſe, if the tenant pleadeth in barre, that . S. was ſeiſed and infeoffed him, &c. and the plain- 
tife ſheweth, that he himſelte was ſeĩſed in fee, untill by J. S. diſſeiſed, who infeoffed the te- 
nant, and he re- entred, the defendant may plead a releaſe of the plaintife to J. S. for this 
doth tortifie the barre. 

If a man 2 performance of covenants, and the plaintife reply, that he did not ſuch 
an act according to his covenant, the defendant ſaith, that he offered to do it, and the plain- 
rite refuſed it ; this is a departure, becauſe the matter is not purſuant ; for it is one thing to doe 
a thing, and another to offer to doe it, and the other refuſed to doe it : therefore that ſhould 
have been | prop in the former plea. Jide & cave in a guare impedit, what plea ſhall be 
ſafely pleaded in primo placito. 

When a man in his former plea pleadeth an eſtate made by the common law, in the ſecond 
plea regularly he ſhall not make it good by an act of parliament. So when in his former 
plea he intituleth himſelte generally by the common law, in his ſecond plea he ſhall not 
enable himſelfe by a cuſtome, but ſhould have pleaded it firſt, 
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(Sid. 10. 57. 156. 277. Finch 
445 2. 8 

39. E. 3. 13. b. 39. H. 6. 15. 
8 H. 7.8. 21. H. 6. gs. . 

om. 10g. 1. Mar, Dyer. 

28. H. 8. ib. g1. N 
(Doc. Pla. 119. 1. Cro. 228, 
229. 257. 


) 
6. II. 7. 8 3-H.6. Departure 2, 


(Sid. 10. 77. 180. 404.) 

8. El. Dy. 253. 2g. EL Dy. 271. 
6. E. 3. 3. 40. E. 3. 32. 43. E. 3. 
32+ 43, E. 3. 11. 1. E. 4. 4. 


8. H. 6. 11. 93. H. 6. 14. 
N Car. 257- 1. Saund. 8g. 


189. 
Fl. Com. 105. b. Fulmerſton's 
caſe. 21. H. 7. 25. 27. H. 8. 3. 
21. H. 7. 17. 37. H. 6. 5. ; 
38. H. 6. 25. 


If a man plead an eſtate generally, (as for example a feoffement in fee) he in his ſecond Gaund. 142.8. C. 1. Leo, 81. S. C. 


lea ſhall not maintain it by other matter tantamount in law, as by a diſſeiſin and releaſe, or 

y a leaſe and releaſe, or a gift in tayle in barre, and in the ſecond plea a recovery in value; 
for this is a departure: but he in that caſe ſhall count of a gift, and maintaine it in his re- 
plication by a recovery in value, becauſe he could have no other count, 

See more of this matter, where the plaintife varying from time or place alledged in the 
count of actions tranſitory, ſhall commit no departure, 

The plea that containes duplicity or multiplicity of diſtin matter to one and the ſame 
thing, whereunto ſeverall anſwers (admitting each of them to be good) are required, is not 
allowable in law. And this rule you ſee extendeth to pleas perpetuall or peremptory, and 
not to pleas dilatory ; for in their time and place a man may uſe divers of them; and hereof 
ancient writers “ ipeake notably ; Sicut ator und attione debet experiri ſaltem ili durante, ſic 
oportet tenentem und exceptione, dum tamen peremptoria (quod de dilatoriis non eff tenendum); quia 

ft liceret plus ibus uti exceptionibus 8 & /emel, ficut fieri poterit in dilatoriis, fic ſe- 
queretur, quod fi in probatione unius defecerit, ad aliam probandam poſſit habere recurſum, quod non 
eft permiſſibile, non magis quam aliquem ſe difendere duobus baculis in duclle, cùm unus tantum 

uffciat. 
25 But where the tenant or defendant may pleade a generall iſſue, thereupon the generall 
iſlue pleaded, he may give in evidence as many diſtinct matters to barre the action or right 
of the demandant or plaintife, as he can. (1) 

A ſpeciall verdict may containe double or treble matter; and therefore in thoſe caſes the te- 
nant or defendant may eyther make choice of one matter, and to plead it to barre the deman- 
dant or plaintite, or to plead the generall iſſue, and to take advantage of all; or he may plead 
to part one of the pleas in barre, and to another part another plea; and his concluſion of his 
plca ſhall avoide doublenefle, and hereby neither the court nor the jury is ſo much * 2a. 
as it one plea ſhould containe divers diſfin& matters. And if the tenant make choice of one 
plea in barre, and that be found againſt him, yet he may reſort to an action of an higher na- 
ture, and take advantage of any other matter. And the law in this point is by them that un- 
derſtand not the reaſon thereof milliked, ſaying, Nemo probibetur pluribus defenſionibus uli. 

And it is worthy of obſervation, that in the raignes of Edward the ſecond, Faward the 
firſt, and upwards, the pleadings were plain and ſenſible, but nothing curious, evermore having 
chictc reſpect to matter, and not to formes of words, and were often holpen with a que/itum 
C, and then the queſtions moved by the court, and the anſwers by the parties were alſo en- 
tred into the rolle. But even in thoſe dayes the formes of the regiſter of originall writs 
were then punctually obſerved, and matters in law excellently debated and reſolved ; and 
where any great difficulty was, then it was reſolved by all the judges and ſages of the law 
(who were for matters in law called concilinm regis) and their aſſembly and reſolution 
was entred into the rolle. As for example, in the great caſe in a guare impedit, between 
the king and the prior of Worceſter, concerning an appropriation, whether it were a mort- 
maine, the record faith, ad guem diem wenit prediftus prior per attornatum ſuun, Wc, Kt 

| examing= 


Raym. 60. Sid. 143.) 
21. H. 7. 23. 1. . 4+ 4+ 
3 H. 7.5 7. H. 7. 8. 
Vid. Sekt. 485, 


Pl. Com. 139. 142. 


Feta li. 6. ea. 33 Brafton 
li. 5. fol. goo. 


17. E. 3. 73. 
(Doc. Flac. 135.) 


39- H. 6. 27. 


(Ante 139. a.) 


Hil. 32. E. 1. cor. Reg. in fine 
rotul. 


. 

(r) It is natural to plead firſt to the juriſdiBion, and afterwards to the writ of the count. Nota, The bricfe ranked before the county 
17. Edv. 3. 74. Nota, Upon default in the count, the judgment Rall be that the brief Hall abate. 3+ Hen. b. 41, 9. Hen: b» 
10. Brooke Count 18. Vide 303. 6. Therefore, as it ſeems, it is more proper to reſerve the exception ty the wwrit for the laft place, 


if the firſt fails. In ſpecial caſes the order of pleading is not obſerved ; as for examples @ defendant 


in delt, in the cuſlody of the 


Sheriff, was permitted to lead a plea in abatement of the avrit before any count was made, and before any of the other defendants came 


in. 3. Hen. ö. Fitz. Debt. 20. Lord Willoughby and other defendants in affſe againſt Ii im, pleaded in abatement of the worit before 


any count was made. Ployd. Com. 73.— Lord Nott. MSS, 


het 


Lib, 3. Cap. 9. Of Confirmation. Seck. 535, 


examinatis et intelleflis recordo et proceſſu coram toto concilio tam theſaurario et baronibus de 
ſeaccario, quam cancellario, ac etiam juſticiariis de utroque banco inſpefta cauſa, pro gud, pro do- 
mino rege dicunt, quod ad ipſum regem 1 præſentare, Wc, conſideratum eft, Sc. For in 
thoſe dayes though the chancellor and treaſurer were for the moſt part men of the church, 
yet were they expert and learned in the lawes of the realme. 
As for example, in the time of the Conqueror, Egelricus epiſcopus Ciceftrenfis vir antiquiſſ- 
8 mus, et in T” ſapientiſſimus, as elſewhere I have ſaid, 
[4] Ockam, fo. 17. [a] Nigellus epiſcopus Elienſis Hen. D pag in temporibus ſuis incomparabilem habuit 
| feaccarii ſcientiam, et de eddem ſeripfit optime, 
[4] P. Kb. 5. R. 1. cor. Rege. I Henr icus Cant. epiſcopus, H. Dunelm epiſcopus, Willielmus Elienſis epiſcopus, G. Roffenſe 
OP1/COPUS. 
[c] 1. H. 3. Rot. pat. Bract. ſæ pe. E (e] Martinus de Pateſbul clericus decanus Divi Pauli London” conflitutus ſuit capitalis jufiic” de 
banco, quia in 775 hujus ni peritiſſimus. 


[4] Bract. ſæpe. [4] WilPus de Raleigh clericus juſticiarius domini regis. 
(e] 8. E. 3. 31. [e] Johannes epiſcopus Carlienſ, tempore H. 3. 
Rohertus Paſſelewe epiſcopus Ciceſtrerſis tempore H. 3. 
[/] Rot. pat. 24. H. 3. [f] Rebertus de Lexintonio clericus conſtitutus capitalis juſtic* de banco. 


8 . ohannes Britton epiſcopus Hereford. 
n WOE 8 | war de ' work.y * conflitutus fuit capitalis juſticiarins ad placita; with many 
[4] Rot. pat. 17. Ex 2, others. And fo were divers and many of the nobility, who when matters of great difficuf- 
tie were brought into the upper houſe of parliament by writ of error, adjournement, or 
other parliamentary courſe, did by the aſſiſtance of the reverend judges, who ever attended 
in that court, judge and determine the ſame as by former and ancient records, and ſpecially 
by the ſaid record of 5. V. 1. doe manifeſtly appeare ; and therefore the lords of parliament 
you called for thoſe purpoſes, concilium regis; and like to the atorementioned record there 

very many. 7 

In the rai * of Edward the third, pleadings grew to perfection both without lameneſſe and 
curiolity ; 2 then the judges and profeſſors of the law were excellently learned, and then 
knowledge of the law flouriſhed, the ſerjeants of the law, &c. drew their owne plead- 
ings ; and therefore truly ſaid that reverend juſtice Thirning, in the raigne of H. 4. that in 
the time of Edw. 3. the law was in a higher degree than it had been any time betore ; for 
(ſaith he) before that time the manner of pleading was but feeble in compariſon ot that it 
was afterward in the raigne of the ſame king. 

In the time of Henri: the Sixth the judges gave a quicker eare to exceptions to pleadings, 
| than either their predeceſſors did, or the judges in the raigne of Edw. the fourth, when our 
(Hob. 332. Ante 92. 2. author flouriſhed, or ſince that time have done, giving no way to nice exceptions, ſo long as 
® 36. E. 3. ca. 15. 46. E. 3-21. the ſubſtance of the matter were ſufficiently ſhewed. And as in the raigne ot king Edward the 
= 199. 2 a * 61. third, by an act of parliament “ it is provided, that counts or declarations ſhould not 
(Doc. Pla. 116.) abate ſo long as the matter of the action be fully thewed in the declaration and writ ; ſo ſince 
Li. 10. fo. 88. Pl. Com. 421, Our author wrote, in the . of queene Elizabeth, proviſion is made, that after demur- 


12. H. 4. 3. 


rer the judges ſhall give judgement according to the right of the cauſe and matter in law, 


without regarding any imperfection, defect, or want of forme in any writ, retorne, plaint, 
declaration, or other pleading or courſe of proceeding whatſoever, except ſuch as the party 
demurring ſhall ſpecially ſhew, In which acts appeales and indictments of felony, mur- 
der, or treaſon concerning man's life, and the forfeiture of his lands and goods, are excepted. 
An excellent and a profitable law, concurring with the wiſedome and judgement of ancient and 
latter times, that have diſallowed curious and nice exceptions tending to the overthrow or de- 
lay of juſtice ; apices juris non ſunt jura: yet it is good for a learned profeſſor to make all things 

plain and perfect, and not to truſt to the after aide or amendment by force of any ſtatute, leſt his 
client's cauſe matcheth not therewith ; and as it is in phy ſicke for the health of a man's body, 
ſo it is in remedies for the ſafety of a man's cauſe. In law, præſtat cautela quam medela. 

But now let us returne to our author, 


Sect. 535, 536, 537- 
(Sid. 175. 176.) T7 TEM, / foyent ſeignior et ALSO, if there be lord and tenant, 


Doc. Pla. 18. 136,138.25 4. 6 2 

tte Rep. . 6 136-138-254) © tenant, * meſque le ſeignior albeit the lord confirme the 
confirma Peſlate que le tenant eſtate which the tenaunt hath 
ad en les tenements, uncore le in the tenements, yet the ſeig- 


ſeigniorie entierment. demurt a niorie remaineth entire to the 


le 
* meſme —et, L. and M. and Roh. 


— ca Aud 


Lib. 3. 


SeCt. 5 36. 


Of Confirmation. Sect. 5 36, 537, 538. 


a le ſeignior come il fuit adevant. lord as it was before. 


FE N meſme le manner ęſt, f IN the ſame manner is it, if a 


home ad un rent charge hors 
de certeine terre, et il confirma 
Jeſtate que le tenant ad en la terre, 


man hath a rent charge out of 
certaine land, and hee confirme 
the eſtate which the tenant hath 


uncore demurt a le confirmor le rent in the land, yet the rent charge 
| remayneth to the confirmor. 


charge. 


Sect. 537. 


EN meſme le manner eſt, fi un 

home ad common de paſture 
* en auter terre, sil confirma 
eflate de le tenant de la terre, 
rien departera de luy de ſon com- 
mon; mes ceo nient obſtant le com- 
mon demurt a luy come fuit ade- 


IN the ſame manner it is, if a 

man hath common of paſture 
in other land, if he confirme the 
eſtate of the tenant of the land, 


nothing ſhall paſſe from him of 


his common; but notwithſtand- 
ing this, the common ſhall re- 


— een us 
. . 994 


vant, 


mayne to him as it was before. 


H ERE is the ſixth caſe wherein the releaſe and confirmation doe differ; for by the releaſe 
I of the ſeigniory, rent charge or common are extinct. And ſo theſe three Sections be 
evident, and need no explication, ſaving that ſome doe gather upon theſe two laſt Sections 
and the next enſuing, that a man cannot abridge a rent charge or common paſture by a con- 


firmation, as he may doe a rent ſervice in reſpect of the 
tenant, ſo as (ſay they) a tenure may be abridged by a con 


fr 


rivitie betweene the lord and 
rmation, but not a rent charge 


or common: and therefore Littleton beginneth the next Section with an adverbe adverſative, 
viz. (mes but) &c. But a man may releaſe part of his rent charge. or common, &c, 


MES %, foient 
ſeignior et te- 
nant, lequel tenant 
tient de fon ſeig- 
mor per le ſervice de 
fealtie et 20 5. de rent, 
hf he ſeignior per 
fon fait confirma leſ- 
tate. le tenant, a te- 
ner per 12 d. ou per 
un denier, ou per un 
maile en ceſt caſe le 


tenant eft diſcharge 


Set. 538. 
BUT if there be lord 


and tenant, which 
tenant holdeth of his 
lord by the ſervice of 
fealtie and 20 ſhil- 
lings rent, if the lord 
by his deed confirme 
the eſtate of the te- 
nant, to hold by 12 
pence or by a penny, 
or by a halſe peny: in 
this caſe the tenant is 


diſcharged of all the 


AND the reaſon where- 
fore no ſervice of ano- 
ther cannot be reſerved up- 
on the confirmation is, be- 
cauſe as long as the ftate 
of the land continueth, it 
cannot by the confirmation 
of the lord be charged with 
any new ſervice. So as it 
is evident that the lord 
by his confirmation may di- 
miniſh and abridge the ſer- 
vices, but to reſerve up- 
on the confirmation new ſer- 
vices he cannot, ſo long as 
the former eſtate in the te- 
nancie continueth. And as 
where a confirmation doth 

bp inlarge 


en—o, I. and M. and Roh. 
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28. E. 3.92, 93. 26. AM. 37. 
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25. a. 21. E. 4. 62. per Brian. 
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Lib. 3. Cap. 9. 


7. E. 3. 19. 22. E. 3. 18. b. 


4. E. 3. 19. 


4. E. 3. 19. 9, E. 3. 1. 12. E. 4. 
11. 16. E. 3. hnes 4. 
6. Eliz. Dier 230. 


(Ant. 47. a.) 

(Plo. 563. b.) 

Britton f. 57. 177. 40. E. 3. 21. 
47, 48. 18. E. 3. 26. 50. All, 
6. 14. H. 4. 8. 


(Ant. 76. 3.) 


13. R. 2. tit. avowrie 8g. 
Mes dictum. Fitzh. 


(Ant. 23. 3.) 


inlarge an eſtate in land, 
there ought to be privitie, as 
hath beene ſaid ; ſo regularly 
where a confirmation doth 
abridge ſervices, there ought 
to be privitie alſo, 

And therefore here Litile- 
tox putteth his caſe of lord 
and tenant betweene whom 


Of Confirmation. 


de touts les auters 


ſervices, et ne rendra 


rien a le ſeignior, forſ= 
que ceo que eft com- 
priſe deins meſme le 


confirmation. 


Sect. 5 39. 


other ſervices, and 
ſhall render nothing 
to the lord, but that 
which is compriſed 
in the ſame confirma- 
tion. 


there is privitie. And therefore if there be lord, meſne and tenant, the lord cannot con- 
lirme the eſtute of the tenant to hold of bim by leſſer ſervices, bur this is void, for that 
there is no privitie betweene them, and a confirmation cannot make ſuch an alteration of 
tenuycs. | 

And the cafe in 4. K. 3. maketh nothmg againſt this opinion; for there the caſe in ſubſtance 
is this : John de Bonxw'ile held certaine lands of Nalfe hn and betore the ſtatute of guia 
emptores ferrarum, levied a fine of the ſame lands to the abbot of Cog /all and his ſucceſſors 
to hold of the chicle lord (which was Ra/fe Vernon) by the ſervices due and accuſtomed, 
Ralfe Vernon made a charter to the ſaid abbot ia theſe words: Conceſſi etiam eidem abbati et 
ſucecſſoribus ſuis relaxavi et quietum clamarvi toln ni jus, Ec. quod habeo, wel potero habere in 
omnibus tenementis quæ item abbas habet de dono Fohannis de Bonwvile, tenendum de me et ha- 
redibus miis in puram et perpetuam elecmaſinam; and adjudged, that it was a good tenure in 
frankalmoigne : which cafe proveth nothing that the lord paramount may by his confirma- 
tion to the tenant peravaile extinct the meſnaltie (as it is abridged by maſter Fre herbert 
in the title of Confirmation, pl. 21.) for the immediate lord did there make the ſaid charter, 
and not any lord paramount. (And therefore it is ever good to relie upon the booke at 
large, for many times compendia ſunt diſpendia, and melius eff petere fontes, quiim ſefavi 
rivulos). And of this opinion was maſter Plowden upon good adviſement and conſideration, 

And here is the ſeventh caſe wherein the releaſe and confirmation doth agree ; for if there 
be lord and tenant by fealty and twenty ſhillings rent, the lord may releaſe all his right 
in the ſcigniorie or in the tenancie, ſaving fealtie and ten ſhillings rent; but he cannot ſave a 
new kinde of ſervice, for he may aſwell abridge his ſervices upon a releaſe as upon a confir- 
mation. And as there 1s required privitie when the lord abridgeth the ſervices of his te- 
nant by his confirmation; ſo muſt there be alſo, when the lord by his releaſe abridgeth the 
ſervices of his tenant. And therefore the lord paramount cannot releaſe to the tenant per · 
availe ſaving to him part of his ſervices, but the ſaving in that caſe is void (1). 

Et rendra rien a ſon ſeignior for ſque ceo que eft compriſe, Sc. 
Which words are thus to be under1 ; that the tenant ſhall not render any more rent or 
annuall ſervice to the lord than 1s contained in the deed ; but other things notwithſtandin 
the ſaid confirmation the tenant ſhall yeeld to the lord, as relcefe, ayde pur file maritr, an 
ayde pur faire fitz chivaler, becauſe theſe are incidents to the tenure that remaine, and ſhall 
not be diſcharged without ſpeciall words, by the generall words of all other actions, ſervices 
and demands. And fo if a man hold of me by knight's ſervice, rent, ſuit, &c. and I re- 
leaſe to him all my right in the ſeigniorie, excepting the tenure by knight's ſervice, or 
confirme his eſtate to hold of me by Knight's ſervice only for all manner of ſervices, exactions, 
and demands; yet ſhall the lord have ward, marriage, relecfe, ayde pur fil. maricr, et pur 
faire fitz cbivaler, for theſe be incidents to the tenure that remaine. Bur it is holden, that 
if a man make a gift in taile by deed reſerving two ſhillings rent a lay et ſes heires pro am- 
nibus et omnimodis ſervitiis, exactionibus ſecularibus et cunctis demandis, if the donee die his 
heire of full age, the donor ſhall have no relecfe, becauſe in the originall deed of the gift 
in taile it is expreſly limited, that by the ſervice of two ſhillings rent he ſhall be quite 12 
demands (and releefe lieth in demand); and by reaſon of thoſe words, ſay 


5 they, there cannot 
any relecfe become due; but ſome doe hold the contrary in that caſe. EN 


Sect. 539. 


MES fi le ſeignior vcile per 
fait de confirmation, que 
le tenant en ceſt cas 


BUT if the lord will by his 
deed of confirmation, that 
doit the tenantin this cate ſhall yeeld 


render 


(1) 3. Inſt. 47. A ſaving will ſerve for any thing that is implied in the fudęment, , in cafe of felon” to fave the wife's dower ; 
but a ſaving will aot fezve againſt the expreſs judgment, for that ſhould be repugnant, as ſaving tho lite of the offender ted be 
void. 0 


5 


n 


Lib. 3. 


render a luy un eſper ver ou un 
roſe annualment a tiel feaſt, &c. 
ceſt * confirmation eſt voide, pur 
ces que il reſerva a luy un novel 
choſe que ne fuit parcel de es 
ſervices devant la confirmation + 
et int le ſcignior poit bien per 
tiel confirmation abridger les ſor- 
vices Þ per queux le tenant tient 
de luy, mes il ne poit reſerver a 
luy novel ſervices. 


Of Confirmation. 


Sect. 540. 


to him a hawke or a roſe yearly 
at ſuch a feaſt, &c. this confirma- 
tion is void, becauſe hee reſerveth 
to him a new thing which was not 
parcell of his ſervices before the 
confirmation : and ſo the lord 
may well by ſuch confirmation 
abridge the ſervices by which the 
tenant holdeth of him, but hee 


cannot reſerve to him new ſer- 
vices. 


12 upon that which hath beene ſaid before in the next preceding Section is evident, 


and needeth no further explication. 


SeEt. 540. 


ITEM. ſi ſoit ſeignior t, meſne, 

et tenant, et le tenant eſt un 
abbe, que tient de meſne per cer- 
taine ſervice annualment, le quel 
nad aſcun cauſe F d'aver acqui- 
tance envers ſon +4 "a pur porter 
briefe de meſne, || &c. en ceſt cas, 
ile meſne confirma I ęſtate que Pabbe 
ad en la terre, à aver et tener la 
terre a luy et a ſes ſucceſſors en 
frankalmoigne, Sc. en ceſt cas le 
confirmation eſt bone, et adon- 
ques Pabbe tiendra de le meſne en 
frankalmoigne. Et la cauſe eft, 
pur ceo que, nul novel ſervice eſt 
referve, car touts les ſervices e- 
Shecralment ſpecifies ſont ex- 
tas, et nul rent eft reſerve ¶ al 
meſne, forſque** que Pabbe tient de 
buy la terre, et ceo fiſt ++ il devant 
la confirmation; car celuy que tient 
en frankalmoigne ne doit faire 
aſcun corporall ſervice z iſint 44 
que per tie] confirmation il appiert, 
que le meſne ne reſerva a luy aſ- 
cun novel ſervice, mes que les 
tenements ſerront tenus de luy 
come ceo fuit devant. Ft en ceſt 


ALSO, if there be lord, meſne, 

and tenant; and the tenant is an 
abbot, that holdeth of the meſne 
by certaine ſervices yearly, the 
which hath no cauſe to have ac- 
quitance againſt his meſne, for to 
bring a writ of meſne, &c. in this 
caſe, if the meſne confirme the 
eſtate that the abbot hath in the 
land, to have and to hold the land 
unto him & his ſucceſſors in frank- 
almoigne, or free almes, &c. in this 
caſe this confirmation 1s good, and 
then the abbot holdeth of the 
meſne in frankalmoigne. And the 
cauſe is, for that no new ſervice is 
reſerved, for all the ſervices ſpeci- 
ally ſpecified bee extinct, and no 
rent is reſerved to the meſne, but 
the abbot ſhall hold the land of 
him as it was before the confirma- 
tion; for he that holdeth in frank- 
almoigne ought to doe no bodily 
ſervice; ſo that by ſuch confirma- 
tion it appeareth, the meſne ſhall not 
reſerve unto him no new ſervice, 
but that the lands ſhall bee holden 
of him as it was before. And in this 


caſe 


per queux le tenant tient de luy, not in L. and M. nor Roh. 


: Sc. not in L. and M. nor Roh» 
„ Þ en + From s A e luis L. and Nl. and Rob. 


* confirmation—reſevacion, L. and M. and Roh. 
+ meſne—meſme, L. and M. but not in Rub. 
T al meſue not in L. and M. nor Roh. 
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Lib. 3. 


4. E. g. 19. 22. E. 3. 15. b. the 


lord Wake's caſe. 10. E. 3. 5. 
15. E. g. confirmat. 8. 
E. 3 19, 20. F. N. B. 136. 


& q. 4. E. 4.33. 31. E. 1 


Meſne 55. 11. E. 3. Avow- 
rie 100. 22. E. 3. 18. b. 
30. E. 3 13. 16. H. 3 Avow- 
rie 243» 


(9. Rep. 130.) 


45- E. 3. 10. go. M. 6. 
tit. barre 39. Regiſtrum 102. 
1. I. 6. cap. 5. 


Poſt. 32g. a.) 
rooke tit. propertie 28. 


(ect. 389, 590, 591-) 


[4] Bracton lib. 2. 59. b. 

24. E. g. tit. diſcont. 16. 

42. E. 3. 18. 40. E. 3. 17. 

43. E. 3. 4. 9. E. 4. 38. 

Dier. 10. Eliz, Growche's caſe. 


* un=tiel, L. and M. and Roh- 


Cap. 9. 


caſe Fabbe averaun briefe de meſue, 
eil ſoit diſtreine en ſon default, per 

force de le dit confirmation, lou 
per caſe il ne puiſſoit aver * un 


briefe adevant, &c. 


Of Confirmation. 


Sect. 541. 


caſe the abbot ſhall have a writ of 
meſne, if hee bee diſtrained in his 
default, by force of the ſaid confir- 
mation, where per caſe hee might 


not have ſuch a writ before. 


ERE our author having ſeene the former bookes putteth his caſe, that the meſne maketh 
the confirmation to hold in frankalmoigne, and not the lord paramount. 


Et en ceſt caſe l abbe avera briefe de meſne. 


a confirmation to hold in freealmoigne there lyeth a writ of meſne, albeit the cauſe of acqui- 


contra formam feoff amentt. 


HERE is to be obſerved a 
diverſity betweene the 
cuſtodie of the body of a 
ward within age, and a right 
of inheritance in the body 
of a villeine in groſſe; for a 
man may bee put out of poſ- 
: ſeſſion of the cuſtodie of his 
ward, but not of his villeine 
in groſſe, no more than a man 
can bee of his priſoner which 
he hath taken in warre, 

Alſo of things that are in 
grant, as rents, commons, 
and the like, it is at the elec- 
tion of the party whether hee 
will be diſſeiſed of them or 
no, as ſhall bee ſaid after in 
his proper place. (1) But of a 
villeine in groſſe he cannot at 
all be diſſeiſed. [a] Non walet 
confii matio niſi ille qui con- 
firmat fit in poſſeſſione rei wel 
juris unde fieri debet confir- 
matio, & ed m modo nift-ille 
cui confirmatio fit, fit in poſſiſ- 
fione. 

And materially doth Lil. 
ton put his caſe of a villeine 
in groſſe; for of a villeine re- 

ardant to a mannor, the 
Lord may be put out of pol- 
ſeſſion ; tor by putting him out 
of poſſeſſion of the mannor, 
which is the principall, hee 
may likewiſe bee put out of 
oſſeſſion of the villeine re- 
gardant, which is but accefſo- 
ry. And by the recovery of 
the mannor the villeine is re- 
covered. But if another doth 
take away my villeine in 


Sect. 541. 


JTEM, ji jeo ſue 

feifie d'un villein 
come de villein en 
gros, et un auter luy 
prent hors de ma poj- 
ſeſſion, enclaimant luy 
d etre fon villeine Þ+ la 
ou il n'avoit aſcun 
droit d'aver luy come 
fon villeine, et puis 
Jes confirma a luy es 
late que il ad en mon 
villeine, cejt confir- 
mation ſemble void, 
pur ceo que nul poit 
aver foſſeſſion de un 
hame come de villeine 
en groſſe, fi non celuy 
que ad droit de luy 
aver come ſon villein 
en groſſe. Et iſſint 
entant que celuy a 
que le confirmation 
uit fait, ne fuit ſciſie 
de luy come de ſon 
villeine a le temps 
de confirmation fait, 
tie confirmation et 
void. 


Here is to bee noted, that upon 


tall beginne after the ſeignior. And fo upon ſuch a confirmation the tenant ſhall have, 


ALSO, if I be ſeiſed 

of a villeine as of 
a villeine in groſſe, and 
another taketh him 
out of my poſſeſſion, 
clayming him to bee 
his villein there where 
hee hath no right to 
have him as his vil- 
leine, and after I con- 
firme to him the eſtate 
which hee hath in my 
villeine, this confir- 
mation ſeemeth to be 
voide, for that none 
may have poſſeſſion of 
a man as of a villeine 
in groſſe, but he which 
hath right to have 
him as his villeine in 


groſſe. And ſo inaſ- 


much as hee to whom 
the confirmation was 
made, was not ſeiſed 
of him as of his vil- 
leine at the time of the 
confirmation made, 
ſuch confirmation is 
void. 


groſſe or regardant, he guineth no poſſem̃on of him. And this doth well appeare by the writ of 
nativo habe udo, for that writ is not brought àaguinſt any pertoa in certame (becauſe no man 


(1) See ant. 239. note 1. 


Cans 


+ la ou il n'avoit aſcun drou dne lu come For willoing pot in Land M. nor Roh. 


Lib. 3. 


can gaine the poſſeſſion of him. But the writ is to this effect: Rex vic“ ſalutem. Præcipimus 
tibi, quod jufe et fine dilatione habere facias A. B. nativum et fugitivum ſuum, & c. ubicunque in- 
wentus fuerit, Ec, et prohibemns ſuper foris'/atturom noflram ne quis eum injuft# detineat ; ſo as 
detaine him one may, but to poſſeſſe himſelfe of him, and to diſpoſſefle the lord, he cannot, 
And if a man might have beene diſpeſſefſed of a villeine in groſſe, or of a villeine regardant 
(unleſſe he be diſpoſſeſſed of the mannor alſo, as hath beene faid), the law would have given 
a remedie againſt the wrong der, as the law doth in the caſe of a ward. | 
Now, ſeeing it doth appeare by our bookes [a] (and by Litton himſelfe by implication 
ſpeaking only of a villeine in groſſe) that if a man be diſſeiſed of the mannor whereunto the 
villeine is regardant, he is out of pollefſion of his villeine, and ſo an advowſon appendant, 
and the like. Hereby (L?er/eron putting his caſe of a villeine in groſſe) and by divers autho- 
rities a point controverted in our bookes *] is reſolved, viz. that by the grant of the mannor 
without ſaying cu” pertinentiis, the villeine regardant, advowſon appendant, and the like, 
doe paſſe; for if the diſſeiſor ſhall * them as incidents to the mannor, whoſe eſtate is 
wrongfull, à mu] fortiori the feoffee, who commeth to his eſtate by lawfull conveyance, 
ſhall have them as incidents. But where the entrie of the diſſeiſee is lawfull, he may ſeiſe 
the villeine regardant, or preſent to the advowlon, &c. before he enter into the mannor : 


otherwiſe it is where his entrie is not lawfull ; and fo are the ancient authors [+] to be 
intended (1). n 


Sect. 542. 


BUT in this caſe, if 
theſe words were 


ER E it is to be ob- 
ſerved, that a man hath 
an inheritance in a villeine, 


ES en ceſt cas, 
i tiels parols fue- 


Of Confirmation. Sect. 542,543. 


ront en le fait, * c. 
Sciatis me dediſſe et 
conceſſiſſe tali, &c. 
talem villanum me- 
um, c' bone; mes ceo 
urera per force et voy 
de grant, et nemy per 
voy de confirmation, 
c. 


in the deed, &c. Sctatis 
me dediſſe et conceſſiſſe 
tali, Sc. talem villanum 
meum, this is good; 
but this ſhall enure 


by force and way of 


grant, and not by way 
of confirmation, &c. 


whereof the wife of the 
lord ſhall be endowed, as 
hath beene faid ; for in him 
a man may have an eſtate in 
fee or fee taile for life or 
yeeres. And therefore Lzttle- 
ton is here to be underſtood, 
that in the grant there were 
theſe words (his heires) or elſe 
nothing paſted bur for life, as 
of other things that lie in 
grant, 3 | 


* 


Sect. 543. 
ET aſcun foits ceux verbs 


dedi et conceſſi wreront 
per woy dextinguiſhment del 
choſe done ou grant ; ficome un 
tenant tient de fon ſergnior per 
certeine rent, et le ſcigniar gran- 
fa per fon fait a le tenant et a ſes 
herres le rent, &c. ceo urera a le 
tenant per voy dextinguiſhment, 


car per cel grant le rent eſt ex- 
tine, Sc. 


A N D ſometimes thefe verbes 

dedi et conceſſi ſhall enure by 
way of extinguiſhment of the 
thing given or granted; as if a te- 
nant hold of his lord by certaine 
rent, and the lord grant by his 
deed to the tenant and his heires 
the rent, &c. this ſhall enure to the 
tenant by way of extinguiſhment, 
for by this grant the rent 1s ex- 
tin, &c. | 


And this grant of the rent ſhall enure by way of releaſe. 


Sect. 


Ec. not in L. and MI. nor Roh. tali not in L. and M. nor Roh. 


(1) Sce the Chapter on Villenage. 
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(Ant. 303. a.) 


13 Bracton, fol. 243+ 
ritton, fol. 126. 

(5. Rep. 11. b. 

Ant. 77. a. 121. b.) 


*] 9. E. 4. 38. 3. H. 4. 15. 
he E. 9 44 16. E. 3. 

Quar. Imp. 146. 

19. R. 2, Treip. 255. 

19. H. 6.31. 21. H. 6. 9. 
33. H. 6. 33. 6. H. 7. 35. 38. 
10. H. 7- 9. F. N. B. 33. 9. 
22. H. 6. 33. per Moyle. 

30. E. 3. 31. 39. E. 3. 21. 
43. E. g. 18. 

(Plowd. 2 7 ＋ * 122. b. 
Poſt. 349. b. 36. b. 

D Bratton, fol. *. 243. 
Britton, fol. 126. Fleta, acc. 


2. H. 6. F. N. B. 77. 8. b. 


24. E. 3. Diſcont. 16. 


3. E. 3. 12. & 3. Al. 7 
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Lib. 3. Cap. 9. Of Confirmation. Sect. 544, 545, 546. 


(2. Roll. 405-) 


* un==home, L. and M. and Roh. 


(10 To give a confirmation this effect, in the caſe of a leaſe at common law, the leſſee muſt have previouſly made an aud entry 
ut no entry is neceſſary for the purpoſe, if the leaſe is a bargain and ſale, under the ſtatute. 


Sect. 544- 


EN meſme le manner eft lou 

s un ad un rent charge bors 
de certaine terre, et il graunta al 
tenant de la terre le rent charge, 
Sc. Et la cauſe eft, pur ceo que 
appiert, per les 2 del grant, 
que le volunt le donor eſt, que le te- 
nant avera le rent, &c. Et entant 
que il ne puit aver ne percerver 
aſcun rent hors de fon terre de- 
meſne, pur ceo le fait ſerra inten- 
due et pris pur lepluit advantage 
et availe pur le tenaunt que puit 


efte pris, et ceo eſt per voy d ex- 


tinguiſhment. 


JN the ſame manner it is where 
one hath a rent charge out of 
certaine land, and hee grant to 


the tenant of the land the rent 
charge, &c. And the reaſon is, 


for that it appeareth, by the words 
of the grant, that the will of the 
donor 1s, that the tenant ſhall 
have the rent, &c. Andinaſmuch as 
hee cannot have or perceiye any 
rent out of his owne land, there. 
fore the deed ſhall be intended and 
taken for the moſt advantage and 
availe for the tenant that it may 
be taken, and this is by way of ex- 
tinguiſhment. 


WEE if the grantee of the rent-charge granteth it to the tenant of the land and a ſtranger, 
it ſhall be extinguiſhed but for the moitie ; and ſo it is of a ſeigniorie. 


Sect. 545. 


JTEM, i jeo hefſa terre a un 
home pur terme d'ans, et puis 
Jes confirma ſon eſtate ſans pluts 
parolx mitter en le fait, per cel 
nad pluis greinder eſtate que 
pur terme dans, ſicome il avoit 
adevant. 


ALSO, if I let land to a man for 

terme of yeares, and after [ 
confirme his eſtate without put- 
ting more words in the deed, by 
this he hath no greater eſtate than 
for terme of yeares, as hee had 
before. 


Sect. 546. 


MES /, jeo releſa a luy 

mon droit que jeo aye en 
le terre ſans plus I parols mitter 
en le fait, il ad eſtate de frankte- 
nement. I Iſfint poyes entend, 
mon fits, divers grands drver/i- 
ties perenter releaſes et confirma- 
tons. 


BUT if I releaſe to him all my 

right which I have in the Jand 
without putting more words in the 
deed, hee hath an eſtate of free- 
hold (1). So thou maiſt under- 
ſtand (my ſonne) divers great di— 
verſities betweene releates and 
confirmations. 


IN theſe two Sections is the ſeventh caſe wherein a releaſe and confirmation doe differ. 


Þ parols not in L. and MI. nor Roh. 


Sect. 


tet added in L. and M. and Roh. 


15 
1 
4 


bn Fg 
* 


Lib. 3. 


ITE M. j jeo efteant deins 

age leſſa terre a un auter pur 
terme de xx. ans, et puis il 
graunte le terre à un auler pur 
terme de x. ans, iſint il granta 
forſque parcel de ſon terme: en ceſt 
caſe quant jeo Va, de pleine age, 
Jes releſſa al grauntee de mon 
leſſee, &c. ceſt releaſe eft voyd, pur 
ces que il ny ad aſcun privitie 
perenter luy et moy, Sc. Mes ft 
jeo confirme ſon eſtate, donque 
ceſt confirmation eſt bone. Mes ſi 
mon leſſee graunta tout ſon eſtate a 
un auter, donques mon releaſe fait 


a le grantee eſt bone et e ectuul. 


H ERE are two things to be obſerved : 


547+ 


Of Confirmation. Sec. 547, 548, 549. 308 
Sect, 


ALSO, if I being within age let ( 296) 


land to another for terme of 


xx. yeares,and after he granteth the 


land to another for term of x. years, 
ſo hee granteth but parcell of his 
terme: in this caſe when I am of 
full age, if I releaſe to the grantee 
of my leſſee, &c. this releaſe is 
void, becauſe there is no privitie 
betweene him and me, &c. Butif I 
confirme his eſtate, then this con- 
firmation is good. But if my leſſee 
grant all his eſtate to another, then 
my releaſe made to the grantee is 
good and effectuall. (1) 


Firſt, that the leaſe of an enfant in this caſe 


is not void but voidable. Secondly, this is the eighth caſe put by Lizrleton, where- 


in the releaſe and confirmation doe differ. 


SeCt. 548. 


ITEM, ſi home granta un rent 

charge iſſuant hors de ſon 
terre a un auter pur terme de ſon 
vie, et puts il confirma ſen eſtate 
en le dit rent, a aver et tener a lu 
en fee taile ou en fee ſimple ; ceſt 
confirmation eft void quant a 
enlarger ſon eſtate, pur ceo que 
celuy que confirme n'avoit afcun 
reverſion en le rent. 


H ERE the diverſitie is 3 


LSO, if a man grant a rent- 
charge iſſuing out of his land 
to another for terme of his life, and 
after hee confirmeth his eſtate in 
the ſaid rent, to have and to hold 
to him in fee taile or in fee ſimple; 
this confirmation is void as to in- 
large his eſtate, becauſe hee that 
confirmeth hath not any reverſion 
in the rent. 


which needeth no explication. Only this is to be obſerved, that Lizeleron inten- 
deth his deed of confirmation not to containe any clauſe of diſtreſſe; for otherwiſe, as to 
the confirmation the deed is void, but the clauſe of diſtreſſe doth amount to a new grant, 


as in the Chapter ot Rents hath beene ſuid. 


Sect. 549. 


MES f home heit ſoifie en 


fee de rent ſervice ou de 


(1) So 3d Wilſon 234. Henry Blencowe and Mary his wife, ſeiſed in fee, demiſed to William Alder for 21 years, with a 
viſo for re-entry on default of payment of the rent, or breach of any of the covenants. Among other covenants, there was one fre 
William Alder, — © that he ſhould not affign, transfer, or ſet over, or otherwiſe do or put away the indenture of demiſe, 

or the premiſes thereby demiſed, or any part thereof, to any perſon or perſons whomſoever, without the conſent of the ſaid Henry 


7. E. 4 6. b. 18. E. 4.1. 
9. H. 7. 24 

(Cro. Jac. 320. 

Sid. 42. 

2. Roll. 729, 939.) 


(Sid. 285.) 
(Mo. go.) 


arant, betweene a rent newly created and a rent in gfe ; (2. Roll. 415.) 


21. E. 3.47. 15. E. 4. 8.b. 
I, Com. 35. 8. H. 4. 19. 


(Ant. 148. a, Poſt. 317. a} 


— 


BU if a man be ſeiſed in fee of (Pol. 366. a. Finch 234 


rent ſervice or rent charge, 
rent 


From 


“ Blencowe and Mary his wife, their heirs and afligns, in writing, under his, her, or their hands and ſeals, firſt had and obtained 
* for doing thercof,”” — William Alder, without any licence, demiſed to John Buſby for 14 years. — It was held, that there was 
no privity of contrad between the original leſſor and Rugby, the under-lefſce. So that it was an under leaſe, and not an aſſignment; 
and therefore no breach of the covenant. And fee Strange, 495. 


Lib. 3. 
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Cap. 9. 


rent charge, et il grant le rent 

a un auter pur terme de vie, et le 

tenant atturna, et puis il confir- 

ma eſtate de le grantee en fee 

taile, ou en fee ſimple, ceſt confir- 
0 


mation eſt bone, quant a enlar- 


ger ſon eſtate ſolonques les parols 


le confirmation, pur ceo que celuy 
que confirmaſt * al temps de conſir- 
mation avoit un rever/ion del rent. 


Of Confirmation. 


Tect; 550. 


and he grant the rent to another for 
life, and the tenant attorneth, and 
after hee confirmeth the eſtate of 
the grantee in fee taile, or in fee 
ſimple, this confirmation is good, 
as to enlarge his eſtate according 
to the words of the confirmation, 
for that hewhich confirmed at the 
time of confirmation had a rever- 
ſion of the rent. 


ERE is the eighth caſe wherein the releaſe and confirmation doth agree: and it is 
here to be oblerved, that to the ru of the eſtate for life, Littleton doth put an at- 


tornement, becaule it is requiſite ; 


ut to the confirmation to the grantee of the rent to 


Parry a his eſtate, there is none neceſſary, and therefore he putteth none: but of this more 


ſhall 


ſaid in the Chapter of Attornement, Sef. 556, 557. 


Sect. 550. 


ES en cas avantdit hou 
home graunt un rent 
charge a un auter pur terme de 
vie, 4 il voile que le grantee averoit 
eftate en le taile, ou en fee, il co- 
vient que le fait de grant del 
rent charge pur terme de vie, ſoit 
ſurrender ou cancell, et donques 
de fuire un novel fait d'autiel rent 
charge, à aver et perceiver a le 
grantee en le taile ou en fee, Sc. 
Ex paucis + plurima concipit 
ingenium. 


BUT in the cafe aforeſaid where 

a man grants a rent charge to a- 
nother for terme of life, if he will 
that the grantee ſhould have an e- 
ſtate in taile, or in fee, it behoveth 
that the deed of grant of the rent 
charge for terme of life be ſur- 
rendred or cancelled, and then to 
make a new deed of the like rent 
charge, to have and perceive to 
the grantee in tayle or in fee, &c. 
Ex paucis plurima concipit inge- 
num. 


URRENDER ou cancel. (1) Note by cancellation of the deed the rent which lieth 
only in grant ceaſeth (as here it appeareth) as well as by the ſurrender. And the reaſon 
wherefore (if the grantor make a new grant of the rent, and not enlarge it by way of 
confirmation, as Lizeleton muſt be intended) the deed ſhould be ſurrendred or cancelled, is leſt 


the grantor ſhould be _— charged, viz. with the old grant for life, and with the new 
bl 


in fee; or, as hath beene ſai 


grant 


the grantor may grant to the grantee for life and his h-ires, that 


he and his heires ſhall diſtreine for the rent, &c. and this ſhall amount to a new grant, and yet 
amount to no double charge, whereof you may ſee before in the Chapter of Rents. 


(1) See ant. 226. note 2. 


Chap, 
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Lib. 3. 


CHAP. 10. 


IT TORN E. 

MENT eſt, 
come fi ſoit ſergnior 
et tenant, et le ſeig- 


nior voaile granter 


fon fait les fer- 
vices de ſon tenant a 
un auter pur terme 
dans, ou pur terme de 
vie, ou en taile, ou 
en fee, il covient que 
le tenant atturna al 
grauntee en le vie le 
grantor, per force et 
vertue del grant, ou 
auterment le grant e/t 
void. Etatiurnement 
eſt nul auter en effect, 
Jorfque quant le tenant 

oye del grant fait 
per fon ſeignior, que 
meſme le tenant agrea 
fer parol a le dit 
grant, ficome adire a 
le grauntee, Jeo moy 
agree à le grant fait 
a Vous, c. ou, Jes 
fue + bien content de 
le graunt fait a vous ; 
mats te plurs common 
atturnement eſt, adire, 
| Sir, jeo atturna @ 
vou per force del dit 
graunt, oujeodeveigne 
wvoſtre tenant, &c. ou 
I /rverer at grantee 
un denier, ou un maile, 
ou un fartbing, per 
voy dattornement F, 


* Sc. not in L. and I. nor Roh. 


Of Attornement. Sect. 5 5 1. 


Of Attornement. Sect. 551. 


A TTORNE- 
MENT is, as 
if there bee lord and 
tenant, and the lord 
will grant by his deed 
the ſervices of his te- 
nant to another for 
terme of yeares, or 
for terme of life, or 
in taile, or in fee, the 
tenant muſt attorne 
to the grantee in the 
life of thegrantor, by 
force and vertue of 
the grant, or other- 
wiſe thegrantis void, 
And attornement 1s 
no other in effect, but 
when the tenant hath 
heard of the grant 
made by his lord, that 
the ſame tenant do 
agree by word to the 
ſaid grant, as to ſay 
to the grantee, I a- 
gree to the grant 
made to you, &c. or I 
am well content with 
the grant made to 
you; but the moſt 
common attornment 
is, to ſay, Sir, I at- 
torne to you by force 
of the ſaid grant, 
or I become your te - 
nant, &c. or to deliver 
to the grantee a pen- 
nie, or a halfepen- 
nie, or a farthing, by 
way of attornement. 


liverer—deliverer, L. and M. and Roh. 


4 Lien not in L. and M. nor Roh. 


ATTORNMENT is 


an agreemeat of the tenant 
to the grant of the ſeigniorie, or 
of a rent, or of the donee in 
tayle, or tenant for life or yeeres, 
to a grant of a reverfion or re- 
2 made to another. It is 
an ancient word of art, and in the 
common law fignifieth a torning 
or attorning from one to another, 
Wee uſe alſo attornamentum as a 
Latine word, and attornare to 
attorne. And fo Brafon [a] 
uſeth it: Item widendum, eff | 
dominus attornare poſſit alicui ho- 
magium et ſervitium tenentis /ui 
contra voluntatem iffius tenent;s, et 
©idetur quod non. 


And the reaſon why an at- 
tornment is requiſite, is yeeld- 
ed in old bookes to be, $i vo- 
minus attornare poſſit ſervitium 
zenentts contra voluntarem tenentis, 
tale ſrqueretur inconveniens, quid 
foſfit eum ſubjugare capitali ini- 
mice ſuo, et per quod teneretur ſa- 
cramentum fidelitatis facere ei qui 
cum damnificare intenderet. (1) 


It covient que le te- 
nant attorna al grantee 


en la vie dul grantor, &c. 
And fo muſt he alſo in the life 
of the grantee; and this is un- 
derſtood of a grant by deed. 
And the reaſon hereof is, for 
that every grant muſt take et- 
fect as to the ſubſtance thereof 
in the life both of the grantor 
and the grantee, And 1n this 
caſe if the grantor dieth be- 
tore attornement, the ſeignio- 
ric, rent, reverſion, or re- 
mainder deſcend to his heire ; 
and therefore after his deccaſe 
the attornement commeth too 
late: fo likewiſe if the gran- 
tee dieth before attornement, 
an attornement to the heire 

1s 


309 


BraQton, lib. a. fol. 81. 


Brion, f. 105. b. 176, et 1 
Fleta, lib. 3. cap. 6 Blind 


(t. Roll. Abr. 293.) 


(1. Rep. 68.) 


[a] Bracton, lib, 2. fo. $1, by 
Fleta. Britton, ubi ſupra» 


BraQton, lib. 9. fol. 81. b. 
Britton, ubi ſupra, 


Vide Litt. fol. 128. 
11. H. 7. 19, 


Lib, 1. fol. 104, 105. 
Shellcy e's caſc, 


40. Aff. 19. 33. H. 6. 7. 
20. H. 6. 7 


(Dot. aud Stud. 86. a.) 


+ Sc. added iL. and M. and Roh. 


(1) Sir Martin Wright and many other writers have laid it down as a general rule, that by the old feudal law the feudatory could 


not alien the feud without the conſent of the lord; nor the lord a 
for the obligations of the lord and his feudatory being . e the feuda 
the lord, as the lord in the conduct and ability of his feu 

mortgage, or otherwiſe diſpoſe of his ſcigniory, without the conſent of his 
of Tenures, 30, 31. — It is certain that this do@rine formeily prevailed in 
prevailed (at leaſt in an equal extent) in other countries, 
whole fee, without the conſent of the vaſſal, and that the vaſſal immediately, 
It ſeems alſo to have been admitted, that the lord might transfer to anot 
the vaſſal, But it was a great queſtion whether the lord could transfer 
transferring the 2w/0/e fee, — See Baſnage Commeuntarre de la Coutume de , 
neceſſity, which ſubſittad in our old law, that the tenant ſhould conſent to rhe alienation of the lord 
tornment. — At the common law, attornment fignitied only the conſent af the 
words, his conſent to become the tenant of the new lord. 
infeudation was prohibited, it became neceſſuty that when the reverhon or remainder-man a 
tail, granted his reverſion or remainder, the particular te 
have held of the remainder-man, and he of the chief lord; by 
ment was, in ſome mezſure, avoided by the ſtatute of uſes; as by that ſtatute, 
and by the ſtatute of wills, by which the legal eſtate is 


be neceffary, in many caſes. 


of 4. and 5. Ann. c. 16. and 11. Geo, 2. c. 19. 
of any manors or rents, or of the reverſion or remainder of any meſſuages or lands, 
T 


7 


atory 


It ſeems there t 


immediately veſted in the deviſee. — Yet 
Bur both the neceflity and efficacy of 
By the former of thoſe ſtatutes it was c 


and that as the lord could not alicn, 


lien or transfer his ſcigniory without the conſent of his feudatory : 
tory was as much intereſted in the conduct and ability of 
| ſo neither could he exchange, 
vafal. See Sir Martin Wright's Introduction to the Law 
Englaud. But, in general, it does not appear to have 
© have been admitted, that the lord might traasfer the 
by ſuch a transfer, becune the tenant of the new lord, — 
her the beneficial fruits of tlie tenure, without the conſent of 
his vaſſal to another, without the vaffal's conſent, unleſs by 
Normandie, des Fiels et Droits ſcudaux, art. 204.— This 
„gave riſe to the doctrine of at- 
tenant to tlic grant of the ſeigniory; or, in other 
But after the ſtatute 9 em, terrarum was paſſed, by which ſub- 
frer an eſtate for years, for life, or in 
nant ſhould att »rn to the grantee; as the particular tenant mutt, otherwite, 


which a new tenure would be created. — The neceſſity of attorn- 


the poſſeſſion was immediately executed to the uſe ;— 
attornment continued after this to 


>trornments have been almoſt totally taken away by the ſtatutes 
nacted, That all grants and conveyaaces 
ſhould be good without attornment of rhe 
tenants z 
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Lib. 3. Cap. 10. Of Attornement, Sect. 55 1. 


is void, for nothing deſcended to him; and if he ſhould take, he ſhould take it as a purcha- 

(9. Rep. 84. S«Q. 364.) ſor, where the heires were added but as words of limitation of the eſtate, and not to take as 
purchaſors. a 

But if the grant were by fine, then albeit the conuſor or conuſee dieth, yet the grant is 

good. For by fine levied the ſtate doth paſſe to the conuſce and his heires ; and the attornmene 

to the conuſee or his heires at any time to make privitie to diſtraine is ſufficient, But all this 

Bracton, lib. 2. fol. 81, 82, ncc. is to be taken as Littleton underſtobd it, vize of ſuch grants as have their operation by the 

common law. For fince Liuleron wrote, if a fine be levied of a ſeigniorie, &c. to another to the 

Lib. 6. fol. 68. Sir Moyle uſe of a third perſon and his heires, he and his heires fhall diſtraine without any attornment 

Finche's caſe. becauſe he is in by the ſtatute of 27. H. 8. cap. 10. by transferring of the ſtate to the uſe, ard 

ſo he is in by act in law. 

And ſo it is, and for the ſame cauſe, if a man at this day by deed indented and inrolled ac. 

(a. Cro. 193. Poſt. 321. 6 Rep. cording to the ſtatute, bargaineth and ſelleth a ſeigniorie, &c. to another, the ſeigniorie ſhall 

68.) paſſe to him without any attornement ; and ſo it is of a rent, a reverſion, and a remainder, 


34 H. 6. 7. 20. H. 6. 7. 


#7. H. 8. cap. 26 do as the law is much changed, and the ancient privilege of tenants, donces, and leſſees 
Vide Sett. 584. much altered concerning attornement fince Lzzeleron wrote. 

(Ant. 104- b. But if the conuſce of a fine before any attornement by deed indented and inrolled, bar. 
Poſt. 2 1. b. gaineth and ſelleth the ſeigniorie to another, the bargainee ſhall not diſtraine, becauſe the bar. 
5. R ». 113) gainor could not diſtraine. If fic de fimil/bus ; for nemo potoſt plus juris ad alium transferre gudm 
Lib. 6. »bi-lupre. ipſe habet. Vide Sect. 149. where upon a recovery, the recoveror ſhall diſtraine and avow 


Vide Scct. 239. without attornement. 


49. E. 3. 4. 34 I. 6. 8. A grant to the king, or by the king to another, is good without attornement, by his pre- 
6. E 


fy rogative. 
(P F. 314. b. . 
nar Fad 29 4- Attornement eft nul auler en effect, Sc. It is to be underſtood that there he 
1. Reb. Alton Wood's caſe. two kinde of attornements, viz. an attornement in deed or expreſſe, and an attornement in 
$. Rep 89. law or implicite. Of attornement expreſſe or in deed Littleton ipeaketh here, and of attorne- 
1. Roll. R p. 301. ment in law heſpeake th after in this chapter. And to both theſe kinds of attornements there is 
* cio. 20 an incident inſeparavle, that is, that the tenant hath notice of the grant; for (an attorhement 
Jones 376. being an agreement or conſent to the grant, &c.) he cannot agree or conſent to that which 
Lib. e. tol. 67. b. Tooker's caſe. he knoweth not. And the uſuall pleading is, to which grant the tenant attorned. And there. 
13. EI 7. Der 303. fore if a bayly of a mannor who uſed to receive the rents of the tenants, purchafe the mannor, 
Tocker's caſe ubi ſupra. and the tenants having no notice of the purchaſe, continue the payment of the rents to him, ; 


this is no attornement. So if the lord levie a fine of the ſeigmorie, and by fine take backe an 
eſtate in ſee, the tenant continueth the payment of the rent to the firſt conuſor without no- 

Lib. a. Tooker's caſe ubi ſupra. tice of the fines, this is no attornement. But it is to be knowne, that there be two kinde of 
notices, Viz. a notice in deed or expreſſe, whereof Littleton here ſpeaketh, when he faith, that 
the tenant agreeth to the grant, and a notice in law or implied, whereof Litileton hereafter 
ſpeaketh in this chapter, 


Del grant fait per fon ſerg ni. Here is to be ſeene when the thing granted 
is altered, what becommeth of the attornement. . 
If there be lord, meſne and tenant, and the meſne grant over his meſnaltie by deed, the 
lord releaſeth to the tenant, whereby the meſnaltie is extinct, and there is a rent by ſurpluſ. 
age, an attornement to the grant of this rent ſecke is good, although the qualitie of that — 
part of the rent is altered, becauſe it is altered by act in law. | 
If a reverſion of two acres be granted by decd, and the leſſor before attornement levie 
fine of one of them, and the tenant. attorne to the grantee by deed, this is good forafe 


other acre, 
{1} 18. E. 3. tit. Variance, 63. [a] If the reverſion be granted of three acres, and the leſſee agree to the ſaid grant for ; 
»2. E. g. 18. one acre, this is good for all three; and ſo it is of an attornement in law, if the reverſion of 
tooker's caſe ubi ſupra. three acres be granted, and the leſſee ſurrender one of the acres to the grantee, this attorne- | 
(rot. 314.) ment ſhall be good for the whole reverſion of the three acres according to the grant, 


Et le tenant agrea. Hereafter in this chapter Lilileton doth teach what manner 
of tenant ſhall attorne, 


5 
; Agrea per parol, Ec. And ſo hee may, and more ſafely by his deed in wri- 
ting. 


— 6. 3. Tooker's caſe ubdi Sicome adire a le grantee, Sc. Here is to be ſcene to what manner of gran- 
tees the attornement is good. Regularly the attornement muſt be according to the grant, 
either expreſsly or impliedly. Of the firſt Littleton hath here ſpoken. 

Im- 


tenants 3 provided that no ſuch tenant ſhould be damaged by payment of rent to any ſuch grantor or conuſor, or by breach of any 
condition for non-payment of rent before notice given him of ſuch grant by the conuſce or grantor. By the latter ſtatute it was 
enacted, that the attornments of tenants. to ſtrangers claiming title to the eſtate of their landlords, ſhould be abſolutely null and 
void to all intents and purpoſes whatſoever, and that the poſſeſſion of their reſpective landlord or landlords, leſſor or leſſors, ſhould 
not be deemed or conſtrued to be any wiſe changed, altered, or affected, by any ſuch attornment or attornments; provided that 
nothing therein contained ſhould extend to vacate or affect any attornment made purſuant to, and in confequence of, ſome judg- 
ment at law, or decree, or order of a court of equity, or made with the privity and conſent of the landlord or landlords, leflor or 
leſſors, or to any mortgagee, after the mortgage is become forfeited, —Till the paſſing of theſe ſtatutes, the doctrine of attornment 
was one of the moſt copious and abſtruſe points of the law. But theſe ſtatutes having made attornment both unneceſſary and in- 
operative, the learning upon it is ſo uſeleſs, that Mr. Viner has inſerted nothing reſpecting it in his voluminous compilation but 
an extract from lord chief baron Gilbert. — Mr. Bacon has not the article Attornment in his work; and the learning and induſtry : 


— chief baron Comyn have furniſhed him with little material upon it, that is not to be found either in Littleton or fir Edward | 
e. | 
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Of Attornement. 


Sect. 5 5 2. 


Impliedly, as if a reverſion be granted to two by deed, and the leſſee attorne to one of (Poſt. 31g. 2. 


them according to the grant, this attornement is good, but not to veſt the re verſion only in 


kim to whom attornement is made; but it ſhall enure to both the 


grantees, for that is ac- 


310 


Ant. 38. a. 297. b. 296. a) 


cording to the grant, and forthat it cannot veſt the reverſion only in him to whom the attorne- Tooker's cafe ubi ſupra. 


ment is made. 


And fo it is if one grantee dieth, the attornement to the ſurvivor is good, 


If the lord grant by deed his ſeigniorie to A. for life, the remainder to B. in fee, A. dieth, 
and then the tenant attorne to B. this attornement is void, becauſe it is not according to the 
t; for then B. ſluld have a remainder without any particular eſtate, 


If a reverſion be granted to a man and a woman, they are to have moities in law ; but if Tooker's 


they entermarrie and then attornement is had, they ſhall have no moities (and yet by the 
pu port of the grant they are to have mcities), becauſe it is by act in law. 
If a feme grant a reverhon to a man in fee, and marry with the grantee, the leſſee attorne 2. R. 2: tit. Attornement 8, 
to the huſband, this is a good attornement in law to the huſband | 
If a reverſion be granted by deed tothe uſe of J. S. and the leflee hearing the deed read, or (Mo. 91, con. 4. Leo. g8.) 
having notice of the contents thereof attorne to cefuy que uſe, this is an implied attornement 


to the grantee. 


11. H. 7. 18. 


20. H. 6. 7. 
(Ant. 298. a.) 


caſe ubi ſupra, 
Pl. Com. 187. 483. 
(Ant. 187. b.) 


Lib. 4 f. 61. Hemling's caſe, 


If a revet ion be granted for life, the remainder in taile, the remainder in fee, the attorne- Temps E. 1. Atto rn. 22. 
ment to the grantee for life ſhall enure to them in the remainder, to veſt the remainder in 8. E 


them. 


And in thoſe caſes if the tenant ſhould ſay, that I doe attorne to the grantee for life, but 
that it ſhall not benefit any of them in remainder after his death, yet the attornement is good 
to them all; for having attorned to the tenant for life, the law (which he cannot controll) 
doth veſt all the remainder. And of this more ſhall be ſaid hereafter in this chapter, 

Littleton here putteth five examples of an expreſſe attornement, but of them the laſt is the 
beſt, becauſe the eure is not only a witneſſe of the words, but the eye of the delivery of the 
penny, &c. and ſo there is &Hum et faddum. And any other words which import an agree- 
ment or aſſent to the grant, doe amount to an attornement. And albeit theſe five expreſſe 
attorne ments be all ſet dow ne by Litileton, to be made to the perſon of the grantee [3], yet an 
attornement in the abſence of the grantee is ſufficient ; for if he doth agree to the grant either 
in his preſence or in his abſence, it is ſuſſicient. 


JTEM, fe le ſeig- 

nior graunt le ſer- 
vice de ſon tenant a un 
bome, et puis per un 
fait portant un dar- 
reme date il granta 
meſmes les ſervices a 
un auter, et le tenant at- 
orne a le ſecond gran- 


mer graunteg, Ceſt clere- 
ment void, &c. 


Sect. 552. 


ALSO, if the lord 

grant the ſervice of 
his tenant to one man, 
and after. by his deed 
bearing a later date hee 
grant the ſame ſervices 
to another, /and the te- 


to the ſe- 


cond gr 
rantee hath the 


terwards the tenant will 
attorne tothe firſt gran - 
tee, thisis clearely void, 
&c. 


E RE it is to be 
obſerved, that 
Littleton expreſſeth not 
what eſtate is granted, 
and very materially ; 
for if the former grant 
were in fee, and the lat- 
ter grant were for life, 
and the tenant doth firſt 
attorne to the ſecond 
grantee, he cannot after 
attorne to the firſt gran- 
tee to make the fee — 
pat, for that ſhould not 
eaccording tothe grant; 
but in that caſe the at- 
tornement to the firſt is 
countermanded. And fo 
it is if a reverſion ex- 
ctant upon an eſtate 
tor life be granted to ano- 
ther in fee, and after the 


grantor before attornement confirme the eſtate of the leſſee in taile, the attornement to the 


grantee for the fee ſimple is void. 
In the ſame manner, if a reverſion upon an eſtate for 


eeres be granted in fee, and the leſ- 


ſor confirme the eſtate of the leſſee for life, he cannot afterwards attorne. 


4 ſecond, L. and M. and Roh, 


It 


* 4 7 
(Ant, 212. b. 312. b. 6. Rep. 6g, 
5. Rep. Ford's caſe. 
1. Roll. Abr. 412. g. Leo. 17. 
4- Leo. 23.) 


] Lib. 8. fol. 68, 6g. 
"oorker's caſe. 
28. H. 8. tit. Attornement Br. 40. 
(10. Rep. 52. Cro. Car. 440. 
1. Roll. Abr. 300. Dyer 298. a.) 


(Cro. Car. 284. 1. Roll. Abr. 
Ant. 296. a.) 2 
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Lib. 3. Cap. 10. Of Attornement. Sect. 5 5 3, 


11. H. 7. 19. 2. R. 2.ubi ſupra, Tf a feme ſole maketh a leaſe for life or yeares, reſerving a rent, and granteth the reverſion 
in fee, and taketh huſband, this is a countermand of the attornement. . 
P. 3. Eliz. Bendloes. Hemling's Where our author putteth his caſe of the whole reverſion, if two coparceners bee of a 


— " 22 5 reverſion, and one of them granteth her moity by fine, the conuſee ſhall have a guid juris 
(4. Roll. Abr. 299.) clamat for the moitie. |; 
11. H. 7. 12. If in the caſe that our author here putteth of ſeverall grantees, if the tenant attorne to 


both of them, the attornement is void, becauſe it is not according to the grant, If arever. 
ſion be granted for life, and after it is granted to the ſame grantee for yeares, and the leſſee 
attorneth to both grants, it is void for the incertaintie: 4 multo fortiori, if the lord by one 
deed grant his ſeigniorie to I. biſhop of London and to his heires, and by another deed to J. 
biſhop of Loxd-n and to his ſucceflors, and the tenant attorne to both grants, the attornement 

(Ant. 190. 2. Mo, 8.) is void; for albeit the grantee be but one, yet he hath ſeverall capacities, and the grants are 
ſeverall, and the attornement is not according to either of the grants. 

Bur if A. grant the reverſion of B/ack-4cre or White-Acre, and the leflec attorne to the 
grant, and after the grantee maketh his election, this attornement 15 good ; for albeit the ſtate 
was incertaine, yet he attorned to the grant in ſuch ſort as it was made: and ſo pote a di- 
verſity betweene one grant and ſeverall grants, and obſerve in this caſe an attornement good 
in expectation, and yet nothing paſſed at the time of the attornement, but by the election 
ſubſequent, 


Sect. 553; 


Temps E. 2. Attornement. ERE it is to bee ob- JTE M, 2 home fort ALSO, if a man bee 


48. E. g. 15. ſerved, that when a * 
(Sid. 310. 912. 973. Ant.263.3. man meh a  feoffinene © fee de mn man- ſeiſed of a man- 
* 7 3. REP» BY» of a mannor, the ſervices or, quel Mannor eſt nor, which Mannor 18 


de e. woe he Perce! n Sinh, et parcell in demeſne, 


frecholders doe attorne ; and parcel en ſervice, 410 and parcell in ſervice, 
when they doe attorne, the voile alieuer cel man- if hee will alien this 


attornement ſhall have rela- . : 
tion to ſome purpoſe, and 7297 a un auter, i co- mannor to another, it 


not to other. For albeit the qzz2yf que per force behooveth that by 


tr b ad * * . . 
— mae — yet del alienation, que force of the aliena- 


it ſhall have relation to make fonts les tenants que tion, all the tenants 
it paſſe out of the feottor teignont del alienor which hold of the ali» 
ab initio even by the hverie A r 

upon the feoffment, but not to Come de ſon mannor * enor as of his mannor 


charge the tenants with any grftornerent al alienee, doe attorne to the 
meane arrerages, or for waſte 


in the meane time, or the like. 0X auterment les ſer- alienee, or otherwiſe 
If a reverſion of land bee qyzces demurront con- the ſervices remaine 


2 d f 0 . „ 
granted. an alien by dec, rinualment en Pall. continually in che 


(+. Roll. Abr. 394, 395» alien is made denizen, = nor, forpriſe tenants alienor, ſaving the te- 
Flo. 482. b. 383. a. then the attornement is made 6 . | Ml . . 
Ant. 270. b. 279. b.) the king, upon office found, a volunt ＋ 3 car i ne nants at will 3 for it 
ſhall have the land: for as to Geſorgne que tenants needeth not that te- 
the eſtate betweene the d, 4  wvolunt atturnent nants at will doe at- 


ties, it paſſeth by the deed ab þ , 

initio. . ) 4 fur tiel alienation, torne upon ſuch alie- 

C If a man plead a feoffment Ce. ? nation, &c. 

34. E. 3. Deuble plea. 24. of a mannor, hee need not 8 EEE) ; 

42. All. p. ö. 43. AM. p. 20. plead an attornement of the tenants ; but (if it be materiall) it muſt be denied or pleaded of 

30. E. 3. 29. E. 3. the other ſide. | 

* E. 3 4's quæ 3 21, And upon conſideration had of all the bookes touching this point, whether the ſervices of the 

4 + : - 2 bw 1 4 freeholders doe paſſe, wherein there have beene three ſeverall opinions, viz. ſome have holden 

9- L $3. 14. H. 5. 44 that the ſervices doe paſſe in the right by the livery as parcell of the mannor, but not to avow 

1. H. 7.91. without attornement, as in the caſe of the fine. And others have holden, that they both paſſe 

+ E. 6. Attornement, Br, go. in right and in poſſeſſion to diſtreine without attornement. And the third opinion is, that 
in this caſe the ſaid ſervices paſſe neither in poſſeſſion nor in right, but untill attornement 


Paſch. 5. F. g. coram rege. 


remaine 
® Oc. added L. and M. and Roh, + Sc. added in L. and M. and Roh. ba | 94 ceo que meſmes les terres et 
tenements que ils teignent a volunte paſſont al aliene per force de tiel alienation, added in L. and M. and Roh. and in MSS. 


(1) Here the fee is ſuppoſed to veſt immediately in the grantee : but when an eſtate is granted upon a condition precedent, the 
eſtate docs not veſt, even by way of relation, till the performance of the condition. Plo. 482+b. 
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Of Attornement, SeCt. 554, 558. 


remaine continually in the alienor, as L.irtleton here holdeth. And fo it was reſolved Paſch, 


Lib. 3, 


15. Eliz. betweene Braſo:tch and Barwell, according to the opinion of our author. And 1 
never yet knew any of Litelrton's caſes (albeit I have knowne many of them) to be brought 
in queſtion, but in the end the judges concurred with our author. * 

And where our author ſpeaketh of the attornement of the freeholders, if the lord make 
a leaſe for yeares or for life of a mannor, and the freeholders attorne to the leſſee, if after 
the reverſion of the mannor be granted, the attornement of the letlee for yeares or life thall 
binde the freeholders : tor by their former attornement, they have put the attornement into 
the mouth of the leſſce. 

| Forſpriſe cenant a volunt, Se. Here is implied tenant at will or by copie of 
court roll according to the cuſtome of the mannor, ſo as the freehold and inheritance both of 
lands in the hands of tenant at will by the common law or by cuſtome ſhall paſſe both in 


right and in poſſeſſion without any attornement, 


ITEM. ſi foient ſeignior 

et tenant, et le te- 
nant leſſa la terre a un 
auter pur terme de vie, 
ou dona la terre en le 
taile ſavant le rever- 
fron a luy, Sc. % le 
ſeignior en tiel cas 
granta ſon ſeigniory a 
un auter, il covient que 
celuy en le reverſion 
atturna al grauntee, 
et nemy le tenant a 
terme de vie, ou le te- 


nant en le taile, pur ceo, 


que en ceſt cas celuy en 
le reverſion eſt tenant 
al ſeignior, et nemy 
te tenant a terme de 
vie, ne le tenant en le 
taile. 


N meſme le manner eft lou 

font ſeigniour, meſne et te- 
le ſeigniour voile 
granter les ſervices del meſne, 
coment que il ne fait aſcun men- 
tion en ſon grant del meſne, un- 
core il covient que le meſne at- 
turna, ＋ Sc. et nemy le tenant 


nant, * 


Sect. 554. 


A LSO, if there bee 

lordand tenant, and 
the tenant letteth the 
land to another for term 
of life, or giveth the 
land in taile ſaving the 
reverſion to himſelfe, 
&c. if the lord in ſuch 
caſe grant his ſeigniory 
to another, it behoveth 
that hee in the reverſion 
attorne to the grantee, 
and not the tenant for 
terme of life, or the te- 
nant in taile, becauſe 
that in this caſe he in 
the reverſion is tenant 
to the lord, and not 
the tenant for terme of 
life, nor the tenant in 
taile. 


Sect. 8 5 5. 


* f—ct, L. and M. and Roh. 


(1) For the difference betten ſeiſin and N ſee Brediman's caſe, 6. Rep. 36. b. 


4 


OR it is a maxime 

in law, that no 

man ſhall atterne to any 
grant of any ſeigniorie, 
rent ſervice, reverſion 
or remainder, but he 
that is immediately pri- 
vie to the grantor; and 
becauſe in this caſe there 
is no privitie betweene 
the lord and the tenant 
for life, or donee in taile, 
but only betweene the 
lord and him in the re- 
verſion ; for in this caſe 
the attornement of him 
in the reverſion only is 


good. 


Savant le re- 
verſion a luy, &c. 


That is to ſay, without 
limitation of any re- 


mainder over ; and this 


is but to make his opi- 
nion plaine as to the 
point that he putteth 
It, 


N the ſame manner is it where 

there are Jord, 
tenant, if the lord will grant 
the ſervices of the meſne, 
beit hee maketh no mention in 
his grant of the meſne, yet the 
meſne ought to attorne, &c. and 
not the tenant peravaile, &c. 


meſne and 


al - 


per- 


+ Sc. not in IL. and M. nor Roh, 


(8. Rep. 42.) 
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Vid. Hill. 14. Eliz. 
Rot. „ 8. in Commuai Banco. 


9. E. 2. tit. Attornement 18. b. 
19. E. a. ib d. 19. 
#1. F. 3. 47. 5. H. 3. 12. b. 
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Of Attornement. 


S ect. 5 56. 


7 | 
peravaile, &c. pur ceo que le for that the meſne is tenant unto 


meſe eſt tenant a luy, &c. 


him, &c. 


This ſtandeth upon the ſame reaſou that the next precedent cafe did. 


ERE is to be obſerved 

a diverſitie betweene a 
rent ſervice and a rent charge, 
or a rent ſecke; for as to 
the rent ſervice, no man (as 
hath beene ſaid) can attorne, 
but he that is privic; ſo in 
caſe of a rent charge, it be- 
hooveth that the tenant of the 
frechold doth attorne to the 
grantee, without reſpect of 
any privitie. And therefore 
the diſſeiſor onely, in the cafe 
of a grant of a rent charge, 
mall attorne, becauſe he is 
(as Littleton ſaith) tenant of 
the freehold ; butin caſe of a 
grant of a rent ſervice, the 
attornement of a ditleiſee ſut- 
kceth, 


If there be lord and te- 
nant by homage, fealtie, and 
rent, the tenant is difſeiſed, 
the lord granteth the rent to 
another, the diſſeiſee attor- 
neth, this is void : but if he 
had granted over his whole 
ſeigniorie, the attornement 
had beene good ; and the rea- 
ſon of this diverſitie is here 
given by our author, for that 
when the rent was granted 


Sect. 556. 


N ES auterment 

eft lou certaine 
terre eft charge d'un 
rent charge ou rent 


ſeck; car en tiel caſe 


fe celuy que ad le rent 
charge ceo grant @ 
un auter, il covient que 
le tenant del frankte- 
nement atturna al 
grantee, pur eu que 


le franktenement eſt 


charge ove le rent, &c. 
Et en rent charge nul 
auvawrie dot eftre fait 
fur aſcun perſon pur 
Je diſtreſſe priſe, &c. 
mes il avowera le priſe 
bone et droiturel, come 
en terres ou tenements 
Nut charges a ſon di- 
/treſfſe, &c. 


UT otherwile it is 

wherecertaineland 
ischarged with a rent- 
charge or rent ſecke; 
for in ſuch caſe if he 
which hath the.rent- 
charge grant this to 
another, it behooveth 
that the tenant of the 
freehold attorn to the 
grantee, for that the 
freehold is charged 
with the rent, &c. 
And in a rent-charge 
no avowrie ought to 
be made. upon any 
perſon for the diſtreſſe 
taken, &c. but hee 
{hall avow the priſel 
to bee good and right- 
full, as in lands or te- 
nements ſo charged 


with his diſtreſſe, &c. 


onely, it paſſed as a rent ſecke, and conſequently the diſſeiſor being terre-tenant, muſt at- 
torne, But when the ſeigniorie is granted, then the diſſeiſee in reſpect of the privitie may 


attorne, 


Covient que le tenant del franketenement, &c. And therefore if the tenant 


of the land charged with a rent charge or a rent ſecke make a leaſe for life, and he that hath 
the rent charge or rent ſecke granteth it over, the tenant for life ſhall attorne, for he is te- 
nant of the freehold, according to the expreſſe ſaying of our author, and (as hath beene fad) 
there needeth no privitie. a 

And it was holden by Dyer chiefe juſtice of the court of common pleas, and Mounſon 
juſtice, in the argument of Rracebridge's caſe aboveſaid, and not denied, that if he that hath 
a rent charge granteth it over for life, and the tenant of the land attorne thereunto, and after 
he granteth the reverſion of the rent charge, thut the grantee for life may attorne alone; and 
that theſe words of Littleton are to be underſtood when a rent charge or rent ſecke is granted 
in poſſeſſion: and therewith agreeth 46. E. 3. where it appeareth, that the guid juris clamaty 
in that caſe, did lie againſt the grantee for life, c | 

A man maketh a leaſe for life, and after grants to A. a rent charge out of the reverſion, 
A. granteth the rent over, he in the reverſion muſt attorne, and not the tenant of the freehold, 
for that the freehold is not charged with the rent ; for a releaſe made to him by the grantee 
doth not extinguiſh the rent. And Li?leton is to be underſtood, that the tenant of the free- 
hold muſt atturne when the freehold is charged, 


Et 
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Lib. 3. 


Of Attornement. 


Et en rent charge nul avowrie doit eftre fait fur aſcun perſon, Ge. 
This is the reaſon that L!leton giveth of the difference betweene the rent ſervice and the 
rent charge. Now it may bee faid, that this reaſon is taken away by the ſtatute of 
21. H. 8. for by that ſtatute the lord needs not avow for any rent or ſervice upon any perſon 
in certaine ; and then by L?ttleton's reaſon there needeth no privitie to the attornement of a 
ſeigniorie ; for (fay they) ce/ante carſa wel ratione legis, ceſſat lex, as at the common law no 
aid was grantable of a ſtranger to an avowrie ; hecauſe the avowrie was made of a certaine 

rſon: but now the avowrie being made by the ſaid act of 21. H. 8. upon no perſon, there- 
* the reaſon of the law being changed, the law itſelfe is alſo agel; and conſequently 
in an avowrie according to that act, aid ſhall be granted of any man, and the like in man 
other caſes ; which caſe is granted to be good law: but albeit the lord (as hath beene ſaid) 
may take benefit of the ſtatute, yet may he avow ſtill at his election upon the perſon of his 
tenant. And albeit the manner of the avowrie be altered, yet the privitie (which is the 
true cauſe of the ſaid difference) remameth ſtill as to an attornement. 


Rent charge, Sc. Itis to be obſerved, to what kinde of inheritances being granted, 
an attornement is requiſite, And in this chapter Littleton ſpeaketh of five. Firſt, of a ſeig- 
niorie, rent ſervice, &c. Secondly, of a rent charge. Thirdly, of a rent ſecke. And here- 
after in this chapter of two more, viz. of a reverſion and remainder of lands for the tenant 
ſhall never need to attorne but where there is tenure, attendance, remainder, or payment 
of a rent out of land. And therefore if an annuitie, common of paſture, common of eſtovers, 
or the like, be granted for life or yceres, &c. the reverſion may be granted without any at- 
tornement ; and albeit ſometimes in ſome of theſe caſes, or the like, an attornement be 
pleaded, yet ic is ſurpluſage, and more than needeth, becauſe in none of them there is any 


Sect. 557. 


3 


tenure, attendance, remainder, or pay ment out of land, 


Set. 557. 


JTEM, i foit ſeignior et 

tenant, et le tenant leſſa ſon 
tenement a un auter pur terme de 
vie, le remainder a un auter en fee, 
et puis le ſeignior granta les ſer- 
vices a un auter, Sc. et le tenant 
@ terme de vie attorna, ceo el af- 
fets bone, fur ceo que le tenant a 
terme de vie eft tenaunt en ceſt 
caſe al ſeigniar, &c. et celuy en le 
remainder ne poit eftre dit tenant 
al ſeigntor,quant a cel entent, forſ= 
gue apres la mort le tenant a terme 
de vie: uncore en ceſt caſe ft celuy 
en le remainder moruſt ſans heire, 
te [oignior avera le remainder per 
voy d eſcheate, pur ceo que coment 
que le ſeignior en tiel cas * covient 
d avoter ſur le tenant a terme de 
wie, Ec. uncore tout I entier tene- 
ment, quant a touts les eſtates de 
Jranktenement ou de fee ſimple, ou 
auterment, &c. en tiel cas ſont 
enſemble tenus de le ſergntor, Sc. 


ALSO, if there be lord and te- 

nant, and the tenant letteth his 
tenement to another for. terme of 
life, the remainder to another in 
fee, and after the lord grant the 
ſervices to another, &c. and the 
tenant for life attorne, this is good 
enough, for that the tenant for life 
is tenant in this caſe to the lord, 
&c. and he in the remainder can- 
not be ſaid to be tenant to the 
lord, as to this intent, untill after 
the death of the tenant for life: yet 


31 


21. H. 8. cap. 19. 
Vide Sect. Pg 


27.H.8. 4. b. 
(Doc. Plac. 2g, 26.) 


21, H, 7. 1. 
(1. Roll. Abr. age, 293.) 


1. H. 6. 1. 37. AL. 14. 

36. Al. pl. 3. 31. H. 8 
tit. Attornement Br. gg. 
(Ant. 30g. b.) 


in this caſe if hee in the remainder 


dieth without heire, the lord ſhall 
have the remainder by way of eſ- 
cheat, becauſe that albeit the lord 
in ſuch caſe ought to avow upon 
the tenant for life, &c. yet the 
whole entire tenement, as to 
all the eſtates of the freehold or 
of fee ſimple, or otherwiſe, &c. 
in ſuch caſe are together holden 
of the lord, &c. 


* covient davower=davowra, L. and M. and Roh. 
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Of Attornement. 


Lib. 3. Cap. 10. Sect. 5 58. 


* Mes nemy de faire a- But not to make avowrie upon 
vowrie ſur eux touts enſemble, them all together. M. 3. II. 6. 
: M. 3. H. 6. 


15. F. g. Attorn. 10. 12. E. 4.4. Z T le tenant a terme de vie attorna, &c. For he that is (as hath beene ſaid) 

18. H. 6. 2. 9. E. 2. tit. At- privie and immediately tenant to the lord muſt attorne; and that is in this caſe : the 

torn. 18. 18. E. 4.7. Temps tenant for life, and fo of the other ſide if a ſeigniorie be granted to one for life, the remainder 

E. 1. Attorn. 22. Vide Sect. 580. to another in fee, the attornement to the tenant for lite is an attornement to the remain- 
der alſo; unlefle it be that they in the remainder ought to have acquitall, or other privi- 

(3 Rey; 66.) Ant; $1664 lege (whereof they ſhould be prejudiced) ; and then albeit an attornement be had to the te- 

Folt. 320. b.) nant for life, and he acknowledge the acquitall, &c. . after his deceaſe, he in remainder 
ſhall not diſtreyne untill he acknowledge the acquitall, notwithſtanding the attornement of 
the tenant for life, 


(9. Rep. 134- b. Ant. 280. a.) Avera le remainder per VIY 7 eſcheat + For the remainder 1s holden of the 
lord, but not immediately holden ; and in this caſe, by the eſcheat of the remainder the 
ſeigniorie 1s extinct ; for the fee fimple of the as erp being —— there 1 
maine a particular ſtate for life thereof, in reſpect of the tenure and attendance OVer.; and « 

115. e wi this opinion is Littleton [a] himſelfe in our booked. But otherwiſe it 1s of a rent charge in 

(1. Leon. 225.) fee; for if that be granted for life, and after he in the reverſion purchaſe the land, fo us the 
reverſion of the rent charge is extinct, yet the grantee for life ſhall enjoy the rent during his 
life, for there is no tenure or attendance in this caſe. 


M. 3. H.6, 1. * Mes nemy de faire avowrie, &c. Thisis added to Littleton, but it is conſonant 
to law, and the authorinie truly cited, 


Sect. 558. 


JTEM, {i ſoit ſeignior et te- AFLSO, if there be lord and te- 

nant, & le tenant liſſa les te- nant, and the tenant letteth 
nements a un feme pur terme de the tenements to a woman for life, 
vie, le remainder ouſter en fee, et the remainder over in fee, and the 
la feme prent baron, et puis le woman. taketh huſband, and aſter 
ſeignior granta les ſervices, &c. the lord grant the ſervices, &c. 
a le baron et ſes beires; en ceſt tothe huſband and his heires ; in 
caſe le ſervice eſt mis en ſuſpence this caſe the ſervice is put in ſuſ- 
durant le coverture, Mes fi la pence during the coverture. But if 
Jeme devie vivant le baron, le the wife die living the huſbaad, 
baron et ſes heires averont le the huſband and his heires ſhall 
rent de ceux en le remainder, Sc. have the rent of them in the re- 
Et en ceo caſe il ne beſoigne aſeun mainder, &c. And in this caſe there 
attornement per parol, &c. pur needeth no attornement by parol, 
ceo que le baron que doit attorne, &c. for that the huſband which 
accepta le fait del graunt de les ought to attorne, accepted the 
ſervices, &c. le quel acceptance deed of grant of the ſervices, &c. 
eſt un attornment en la ley. the which acceptance is an attorn- 

ment in the law. 


LE quel acceptance eſt un attornement en la ley, Sc. TL liſlilon having 


Err n Aenne ſpoken (as hath beene ſaid) of attornements in deed, or expreſſe, now commeth to 


ment, 11. . = * . -. 
(6. Rep. 63. 9. Rep. 85s ſpeake of attornements in law, or implied; and having before ſet downe five expreſſe at- 
2. Roll. Abr. 424.) tornements in deed, doth in this chapter enumerate ſeven attornments in law. Here it is 
to be underſtood, that the expreſſe attornement of the huſband will binde the wife after the 
8 | coverturcy 


* 'This paragraph not in L. and M. nor Roh. 
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Lib. 3. 


is an agreement to the grant. 


Of Attornement. Seck. 559, 560. 
coverture, and in as much as this acceptance of the grant is 


1 word of attornement the ſeigniorie ſhall paſſe. And thi 
utteth of an attornement in law, which amounteth to a 


If the lord grant his ſeigniorie to the tenant of the land, and to a ſtranger, and the te- 
naut accept the deed, this acceptance is a good attornement to extinguiſh the one moitie, 
and to veſt the other moitie ju the grantee, as hath beene ſaid, 


Sect. 


FN meſme le manner eſt, fi ſcyent 
ſeignior et tenant, et te tenant 
prent feme, ef puis le ſeignior 
granta les ſervices a la feme et ſes 
heires, et le baron accepta le 
fait ; en ceſt cas apres la mort le 
baron, la feme et ſes heires ave- 
ront les . ſervices, &c. car 28 le 
acceptance del fait per le baron, 
ceo eft bone attornement, &c. co- 
ment que durant le coverture les 
ſervices. ſont mts en ſuſpence, Sc. 


H FRE is the ſecond example that Littleton putteth of an attornement in law, and (1. Roll. Abr. 938, 9297 94% 


ſtandeth upon the former reaſon. 


559. 

IN the fame manner is it, if 
there be lord and tenant, and 

the tenant taketh wife, and after 

the lord grant his ſervices to the 

wife and his heires, and the huſ- 

band accepteth the deed; in this 


caſe after the death of the huſband 
the wife and her heires ſhall have 


the ſervices, &c. for by the ac- 


ceptance of the deed by the huſ- 
band, this is a good attornement, 
&c. albeit during the coverture the 


ſervices ſhall be put in ſuſpence, 
&c. 


Sont miſe en ſuſpence. Suſpence cometh of ſaſpendeo, and in legall underſtand- 


ing is taken when a ſeigniorie, rent, profit apprender, &c. by reaſon of unitie of poſſeſſion (Ant, 148. b 


of the ſcigniorie, rent, &c. and of the land out of which they iſſue, are not ix ef for a time, 
et tunc dormiunt, but may be revived or awaked. And they are ſaid to be extinguiſhed when 
they are gone for ever, et tunc moriuntur, and can never be revived ; that is, when one man 
hath as high and perdurable an eſtate in the one as in the other. | 


Sect. 560. 


ITE M, / foyent ALSO; if there be FJERE is ids third caſe 


5 an attornement in law, without 44. E. 3- tit. Fines 37. 
s is the firſt example that Littleton 11. E 
n expreſſe attornement, for that it 0 


(Cro. Car. 101.) 


that Liitleton putteth of 


ſeignior et tenant, 
et le tenant granta 
fes tenements a un 
home pur terme de ſa 
vie, le remainder a 
un auter en fee, fi le 


ſeignior granta tes 


ſervices a le tenant a 
terme de vieÞ en fee, en 
ceſt cas le tenant a 


lord and tenant, 
and the tenant grant 
the tenements to a man 
for terme of his life, 
the remainder to ano- 
ther in fee, if the lord 
grant the ſervices to 
the tenant for life in 
fee, in this caſe the te- 
nant for tetme of life 


* del fait per not in L. and M. not Roh. 


7 X 


an attornement in law. Arid 
it is to bee obſerved; that albeit 
4 grant, as hath beene ſaid, may 
enure by way of releaſe, and 4 
releaſe to the tenant for life 
doth worke an abſolute ex- 
tinguiſhment, whereof he in 
the remainder ſhall take be- 
nefit; yet the law ſhall never 
make any conſtruction againſt 
the purport of the grant to 


the prejudice of any, or againſt (Siderf, 25.) 


the meaning of the parties as 
here 


+ ez feenotin L. and M. nor Roh. 


313 


Ant. 280. a, 301. 310.) 
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Lib. 3. 


(Ant. 279. 


* le tenant a lerme de vie, not in L. and XI. nor Roh. 
$ aſcun added L. and NI. and Roli. 


ſeigniorie by diſcent. 


ſtruction it ſhould enute to a 
releaſe, the heires of the te- 
nant for life ſhould be diſhe- 
rited of the rent ; and there- 
fore Littleton here ſaith, that 


the heires of the grantee (hall 


have the ſeigniorie after his 
death. And here 1s an at- 
tornement in law to a grant 
ſuſpended that cannot take 
effect in the grantee ſo long 
as he liveth, but ſhall take et- 
fect in his heires by deſcent ; 
for the inheritance of the ſeig- 
niorie was in the tenant for 
life, and the ſuſpenſion onely 
during his lite, 


et haut eſtate en 
ments ſicome le ſeignior ad en 


Cap. 10. Of Attorhement. Sect. 561, 562, 


here it ſtiould ; for if by con- 


terme de vie ad fee 
en les ſervices; mes 
les ſervices ſont mis 
en ſuſpence durant ſa 
wie. Mes les heires 
* /e tenant a terme de 
vie averont les ſervices 
apres + ſon deceaſe, 
Sc. Et enceſl cas il ne 
beſoigne attornement ; 
car fer l acceptance 
del fait de celuy que 
doit attourner, &c. eff 
ceo attournement de lay 


meſme ||. 
Sect. 561. 


le ſeigntory ; en tiel caſe, ft le ſeigniory; 


hath a fee in the ſer. 
vices; but the ſervices 
are put in ſuſpence du- 
ring his life. But the 
heires of the tenant 
for life ſhall have the 
ſervices after his de- 
ceaſe, &c. And in this 
caſe there needeth no 
attornement ; for 

the acceptance of the 
deed by him which 
onght to attorne, &c, 
this is an attornement 


of it ſelfe. 


AJES lou le tenant ad 7 grand PUT where the tenant hath as 
es tene= great and as high eſtate in the 
tenements as the lord hath in the 


in ſuch caſe, if the lord 


ſeignior graunta les ſervices ye the ſervices to the tenant in 
al tenant en fee, ceo urera per 


ee, this ſhall enure by way of 
voy d ext inguiſbment. Cauſa patet. 


extinguiſhment. Cauſa patet. 


HEE Littleton intendeth not onely as great and high an eſtate, but as perdurable alſo, 
as hath beene ſaid ; for a diſſeiſor or tenant in fee upon condition hath as high and 


ERE in this caſe JTE M. / foyent ſeig- 
nior et tenant, et 
torne, becauſe he is the e tenant fait un leas 


he in the reverſion 
of the-tenancy muſt at- 


tenant tothe lord;andyct 
pende 


hath an eſtate for life in 


the tenancie, but his ſelgnior granta le ſeig- 


the N a a un home pur ferme 
during the life of de /a Ve, ſavant le 


the grantee, becauſe hee reverſion a hiy, 1 le 


Set. 562. 


great an eſtate, but not ſo perdurable an eſtate, as ſhall make an extinguiſhment, 


A LSO, if there bee 


lordand tenant, and 


the tenant maketh a leaſe 
toa man for terme of his 
life, ſaving the reverſion 
to himſelfe, if the lord 
grant the ſeigniory to 


heires ſhall enjoy the irie a Je tenant tenant for life in fee; 


Uncore il ne 


a terme de vie en fee; 
en ceſs coſe il covi- 


7 n not in L. and M. nor Roh. 


' 


in this caſe it behoveth 
that he in the rever- 


ent 


+ G7. not in J., and XI. nor Rok 


i TC. added I., and I. and Roh- 


HF. 4 Los, hs . 1 3 a p 

"Ba E . 7 * - - Len ot " 
N rv WEIS x . 8 88 vhs 
N . 4 22 14 Tak — N * DN 5 „ r + * 8 I Fo wr £Y N 4.4 y 3 El 


1 8 1 *. 
4 n * f 4 p * 
„ * * e On 5 A 2 


bMS 


7 

7 
1 
* 
* 
— 4 
\ 
** 
5 
* n 

4 
o 


£4 
"— 
Pp 
s 2 
ys 
* 
72 
4 . 
4s 
17 * 
2 
3g 
"4 
"+ 4 
* * 
k 
* 
„ 
8 
1 
CE: 
5 
N 
* 
ka 
4 
* 

* * 
= y 
45 
* 
N 

. 

— 

1 

1 

1 
84 
— 

S 
"ET 
+ Sa 

* 
* + 
pF P 

Ee 

# of 

22 

r 

14% 

* 

0 

4 
* 

3 
oe 1 

% 3 Fd 
7 

* 2 br 

EY 

1 

*.27 

1225 1 

8 A 

. 

6.38 

4 
. 

1 

1 

a y * 

8 

N * 

—— 
„ 

1 

ut La 
* 1 
It; 
F 

* 

4 
8 
7 
5 4 

&- 

Wr. 

LM 
Mfc 
*. 
> =” 
> 

* 5 

Par > 
EL 
We 

7 
F 
£ 
. 

* 
« 

” 

* 

5 

1 


coment que ils ſont di- there bee divers man- uit dattorner, Ec, 


Lib. 3. Of Attornement. Set. 563. 


ent que celuy en le ſion muſt attorne to tient, Sc. Thi, 5, added, 
reverfion attorna al the tenant for life by and not in the originall, and is 


tenant a terme de vie force of this grant, or — and therefore to 


per force de cel grant, otherwiſe the grant is Jenant 41 ſeignior 
ou auterment-le grant voide, for that hee in Sc. Hers is to "IM + 
eſt voide, pur ceo que the reverſion is tenant ftood a diverſity when the 


celuy en le reverſion to the lord, &c, whole eſtate in the ſeigniory 

2 1 Gi ns, 1s ſuſpended, and when but 
eft tenant al ſeig nior, part of the eſtate in the ſeig- 
Se. *. Yet hee ſhall niory is ſuſpended. And in this 


Et uncore il ne not hold of the te- mc Nd 1 


tiendra del tenant a nant for life during therefore as to all things con- 
terme de vie durant ſa his life. Cauſa pa- gering the right it hath his 


l being; but as to the poſſeſſion 
vie. Cauſa patet. tet, Sc. during the 2 eſtate 


the grantee ſhall take no bene- 
fit of it ; therefore during that time he ſhall have no rent, ſervice, wardſlup, releefe, har- 
riot, or the like, becauſe theſe belong to the poſſeſſion : but if the tenant dieth without heire, 
the tenancie ſhall eſcheat unto the grantee, for that is in the right; and yet when the ſeig- 
niorie is revived by the death of the tenant, there ſhall be wardfhip : as if the tenant marry 
with the ſeignioreſſe and dieth, his heire within age, the wife ſhall have the wardſhip of the 
hrire. Alſo in the caſe that Litileton here putteth, albeit the ſeigniorie be ſuſpended but 
for life, yet ſome hold that he cannot grant it over, becauſe the grantee tooke it ſuſpended, 
and it was never ix efſe in him, But if the tenant make a leaſe for yeares or for life to the 
lord, there the lord may grant it over, becauſe the ſeigniorie was in eſe in him, and the fee 
ſimple of the ſeigniorie is not ſuſpended, But if the lord diſſeiſe the tenant, or the tenant 
enfeoffe the lord upon condition, there the whole eſtate in the ſeigniorie is ſuſpended, and 
therefore he cannot during the ſuſpenſion take benefit of any efcheat, or grant over his 
ſeigniorie, | 


Sect. 563. 


. 3 | 5 ERE it a - 
1 TEM, V. fo rent ſe 8 ARTS if = bee eth that — 
nior et tenant, et ord an tenant, tornement being made 


le tenant tient del and the tenant holdeth hs 3 good for 
ſeignior per xx. ma- of the lord by xx. man- hee hath ome 62 


ners des ſervices, et le ner of ſervices, and the part, it cannot bee void 


feignior granta ſon lord grant his ſeignio- _ . ys _ 


ſeigniary a un auter; fi ry to another; if the te- the whole: but of this 
. paya en fait nant pay in deed any ſufficient hath beene ſaid 
| 7 before in this chapter. 
aſcun parcel daſcus de parcell of any of the ſer- p aſtun par- 
les ſervices al graun- vices to the grantee, cell * ſervices 
tee, ceo eft bone attorn- this is a good attorne- ere is the fourth ex- 


ment, de et pur outs ment, of and for all the am le of an attornement 
tes ſervices, coment que ſervices, albeit the in- Ba 3 
lentent de le tenant fuit tent of the tenant was to vices is an agreement in 
d'attourner forſque de attorne but for this par- law to the grant. 

cel parcel, pur ceo que cell, for that the feig= Coment que J en- 


le ſeigniory eſt + entier, niorie is intire, although tent del tenant 


Duia 


This paragraph not in L. and XI. nor Roh. + forſqne un et added L. and M. and Roh. 
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[4] 34 AM. p. 1 f. 


16. E. J» tit, Voucher 88, 


E. 3. Twong's caſe, 
(Ant. 298. b.) 


4. E. 3. 33. NN 
29. E. 3.23. 3. E. 4 2 
— Alt 66. - H. 4- 10. 

3. H. 6. 8. per Priſoti. 
(Am. 309. b.) 


40. E. J. 34+ 
(4. Rep. 8.) 


Lib. 3. 


(Siderf. 283. 4. Rep. 85. a.) 


Cap. 10. 


(1. Rep. 101. b. 104. a. 
Doctor and Student 52. a. 
1. Roll. Abr. 419. 
Cro. Car. 1. 401. 


Ant. 20. 47. b. 48. b. 

2. Rep. 23. 4. Rep. 81. 3. 
Ant. 42. 213-4. 217. b. 222. b. 
1. Roll. Abr. gog.) 


3. E. 3- quod 


4» E. 3 · 28, 29. N 
37. H. 6. 14. per Moyle. 


6. 6. Rep. 4. 6 


(5. Rep. 123. Sect. 551. 


2. Rep. 67. b. Sect. 379. 
(1. Roll. Abr. 294. Ant. zog. a. 


Auia 
debet leg ibus, non leges 
intentioni, And yet as 
farre as it may ſtand faire, Se. 
with the rule of law, it | 


Of Attornement. 


intentio inſerwire ers maners 
vices que le tenant doit 


des ſer- ner of ſervices which 


the tenant ought to 
doe, &c. 


is honourable for all judges to judge according to the intention of the parties, and ſo they 
ought to doe. And of this ſomewhat in this chapter hath beene ſaid betore. 


Sect. 5 64. 


ERE is to be ob- 
ſerved, that this 
judgment in the ſcire 
facias (which is no more 
but that the deniandant 
ſhall have execution, 
&c.) is a good attvrne- 
ment, albeit it 1s pre- 
ſumed that judicium red- 
ditur in invitum, and that 
an attornement in law 
of any part is good for the 
whole. And this 1s the 
fifth example that Little- 
ton putteth of an attorn- 
ment in law. | 
Note, that in caſe of a 
deede nothing paſſeth 
before attornement, as 
hath beene ſaid. In the 
caſe of the fine, the thing 
ranted paſſeth as to the 


grantee 


JTEM, / foit ſeig- 

nior et tenant, et le 
tenant tient del ſœgnior 
per pluſors maners des 
ſervices, et le ſeignior 
granta les ſervices a un 
auter per fine; ft le 
ſua un ſoire 
facias hors del meſine le 
fine pur aſcun parcel de 
les ſervices, et ad judge- 
ment de recover, 
judgement eſt bone at- 
tornement en ley pur 
touts les ſervices. * 


te, but not to diſtraine, &c. without attornement. 


ALSO, if there bee 

lord and tenant, 
and the tenant holdeth 
of the lord by many 
kinde of ſervices, and 
the lord grant the ſer- 
vices to another by fine; 
if the grantee ſue a 
ſeire facias out of the 
ſame fine for any parcell 
of the ſervices, and hath 
cel judgment to recover, 
this judgment is a good 
attornement in law for 
all the ſervices. 


In the caſe of the king the thin 


ranted doth paſſe both in eſtate and in * to diſtraine, &c. Without attornement, unleſſe 
| 


it be of lands or tenements that are parce 


palatine, (1) 


of the dutchy of Lancafter, and lie out of the county 


Sect. 505, 


7 TEM, | le . ſeignior dun 

rent ſervice graunta les ſer- 
vices un auter, et lo tenant at- 
torna per un denier, et puis le 
grantee diſtraine pur le rent 
arere, et le tenant a luy fait re. 
cous; en ceo cas le grauntee a- 
vera aſfiſe del rent, forſque briefe 
de reſcous, pur ceo que le done 
del denier per le tenant | ne 
ſuit forſque per voy dattorne- 
ment, Sc. Mes fs le tenant avoit 
done a le grauntee le dit denier 
tome parcel de le rent, ou un 
maile ou un farthing per voy de 


c. added in L. and M. and Roh. 


ALSO, if the lord of a rent ſer- 

vice grant the ſervices to 
another, and the tenant attorne bya 
penny, and after the grantee diſ- 
traine for the rent behinde, and the 
tenant make reſcous; in this caſe 
the grantee ſhall not have an aſſiſe 
for the rent, but a writ of reſcouſe, 
becaule the giving of the penny 
by the tenant was not but by way 
of attornement, &c. But if the te- 
nant had given to the grantee the 
{aid penny as parcell of the rent, 
or a halfe penny or a farthing by 
way of ſeiſin of the rent, then this 


lle 


+ ze not in L. and NI. not Rob. 


(1) See Pl. Com. 221. 4 Inſt. 299. 


b 


0 «$4 42% 


Lib. 3. 
bone attornement, 


tee avera aſſiſe, &c. 


Of Attornement. 


ſeifin del rent, donque ceo eff 
ct auxy evft 
bon ſeiſin al grauntee del rent ; 
et donques ſur tiel reſcous le gran- 


ſiſe, &c. 


Seck. 566. 


is a good attornement, and alſo it 
is a good ſeiſin to the grantee of 
the rent ; and then upon ſuch reſ- 
cous the grantee ſhall have an aſ- 


EREUPON is to be obſerved a diverſitie betweene anoney given by way of attorne- 
ment, and where it is given as parcell of the rent by way of ſeiſin of the rent. For 
albeit the rent be not due before the day, yet a payment of parcell of the rent before-hand 


is an actuall ſeiſin of the rent to have an ailiſe, 


And ſo it is if he give an oxe, a horſe, a 
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(Ant. 159 b. 460. a.) 


39-11.6.3. 26. 3. E. 4. v. 


Vide Sect. 215. 


25-E, 3. 44 10, E. g. 15. 
37. H. 6. 39. 49. All. p. 6. 


ſheepe, a knife, or any other valuable thing in name of ſeiſin of the rent before-hand, this is 1, H. 6. 452. 
yu 5 And therefore a payment in name of ſeiſin is more beneficiall for the grantee, becauſe 
that is both an actuall ſeilin and an attornement in law; and yet being given before the duy in 
which the rent is due, it ſhall not be abated out of the rent. So as to give ſeifin of the rent, it is 
taken for part of the rent; but as to the payment of the rent, it is accounted as no part of the 
rent; and the reaſon of the diverſitie is, for that remedies to come to rights or duties are ever ta- 
ken favourably. Here alſo appeareth that there is an actuall ſeiſin, or a ſeiſin in deed of a rent, 
whereof (as Littleton here ſpeaketh) an aſſiſe doth he; and a ſeiſin in law which the grantce 
hath by attornement before actuall poſſcſſion. (1) 


JTEM, /i ſont plu- 


ſors gointenants 


* que teignont per cer- 


taine ſervices, et le 


Seigntor graunta a 
un auter les ſervi- 
Ces, et un de les join- 
 Fenants attorna 


uſſent attorne, pur 


ceo que le ſeigniory eſt 
entier, Cc. 


al 
grauntee, ceo eft auxy 
bon, ficome touts F 


SeQt. 566. 
ALSO, if there bee 


many jointenants 


which hold by cer- 


taine ſervices, and the 
lord grant to another 
the ſervices, and one 
of the joyntenants at- 


torne to the grantee, - 


this is as good as if all 
had attorned, for that 
the ſeigniory is en- 
tire, &c. | 


ERE is to be obſcrv- 

ed what manner of te- 
nants ſhall attorne to the 
rant. And firſt, [5] it there 
two or more jointenants, 
and one of them attorne, it 
is ſufficient : for, as it hath 
beene often ſaid, there can- 
not be an attornement in 
part. And albeit there is 
great authoritie againſt Lie- 
tleton, yet the law hath becne 
adjudged according to Lit- 
tleton's opinion, as it hath 
beene in other of his caſcs 
when they have come in 
queſtion: and as it is of an 
attornement, ſo it is of a 
ſeiſin; a ſeiſin of a rent by 


the hands of one Joyntenant is good for all, and a ſeifin-of part of the rent is a good ſeiſin of 


the whole. 


[e] If either the grantor or the grantee die, the atvornement is countermanded ; but if the 


tenant dic, he that hath his eſtate ma 
eſtate, his aſſignee _ attorne, 


lands by purchaſe or by deſcent, he ſhall be compelled to attorne in a [ 2 42. E. 3. Age 33- 


[4] If an intant hat 


y attorne at any time, If the tenant grant over his 


Fer que ſervitia, and no miſchiefe to the infant; for when he commeth to tull age, he may dif- 
claimeto hold of him, or he may ſay that he holds by leſſer ſervices : but there ſhould be a greater 
eniſchiefe tor the lord if he attornement of an infant ſhould not be good, for he ſhould loſe his 


ſervices in the mcane time. 


If an infant be a leflec, he ſhall be compelled to attorne in a quid juris clamat. The at- 
tornement of an infant to a grant by deed is good, and ſhall binde him, becuuſe it is a law- 
full act, albeit he be not upon that grant by deed compellable to attorne. Of barou and fem 
Littleton putteth many caſes in this chapter. 

[e] A man that is deafe and dumbe, and yet hath underſtanding, may attorne by ſignes: 
IVI but one that is not compos mentis cangot attorue, for he that hath no underſtanding cannot 


agree to the grant. 


What eonveyances ſhall be good without attornements more ſhall be ſaid in this chapter in 


bis proper place. 


* que — et, L. and M. and Roh. 


Sect. 


15. E. 3. Execution 63. 

4%. E. 3. 22. 2. II. 6. 6. b. 
7. H. 4. 2. tit. Attorney Br, gy, 
(6. Rep. 59.) 

(Ant. 284. a.) 


{1. Roll. Abr. gos.) 
(2. Rep. 67.) 


* 39. II. 6. 3. 26. 
See Tooker's caſe ubi ſupra, and 
the authoritics there cited. 


(1. Roll. Abr. 424. Ant. 297. bY 


7 Vid. Eib. 4. fol. 8. Lib. 6. 
„I. 57. Lib. g. fol. 33 
Vid. 4. II. 6. 29. 18. E. 4 10. 


ab. E. g. ba. 37. II. 8. tit. At- 
corre, Br. 26. E. 3. 62. 
26. AT, 27. 32. E. 3. tit. per 
qu ſcrvic g. 

2. E. 2. Attorn. 78. 
8. E. 2. ibid. 27. 1. H. 6. 2. 
Lit. 9 f. 84; 85. Conyec's calc. 
4- Mar, Dier 197. 
21 FE. 3. Age 85, 

2 2. Age 140. 
10 26. F. 3.5. 
Ji. k. 4 . 


+ uſſent attorne == aitorzerent, I.. and XI. and Roh. 


(1) This is only to be underſtood of a rent at common law: but if the rent is limited, as an uſe under the ftatute ; — as if lands 


are conveyed by leaſe and releaſe to A. and his 


snedlately executes the uſe of the cut in B. 


a * 


heirs, to the uſe that B. may receive out of them an annual rent; =» the ſtatute im- 


Lib. 3. 


Cap. 10. Of Attornement. Sect. 567, 568. 
| Set. 567. 


JTEM, J home leſſa tenements 
a terme dans, per force de 
gue l leaſe * le leſſee eft ſeifie, et 
puis le lefſor per ſon fait gran- 
ta le reverſion a auter pur terme 
de vie, ou en taile, ou en fee ; tl 
covient en tiel caſe que le tenant 
a terme dans attorna, ou auter- 
ment rien paſſera a tiel grauntee 
per tiel fait. Et i en ceſt caſe le 
tenant a terme dans attorna al 
grantee, donque maintenant paſ- 
ſera le franketenement al graun- 
tee per tiel atturnement /auns 
aſcun liverie de ſeiſin, Sc. pur 
ceo que fi aſcun lrverie de ſeiſin, Þ 
Sc. ferra ou beſogne deftre 
fait en cel caſe, donque le tenant 
a terme dans ſerroit al temps de 
liverie de ſeiſin oufte de ſon poſ= 
ſeſſion, I te quel ſerroit encounter 
reaſon, &c. 


A LSO, if a man letteth tenements 

for terme of yeares, by force 
of which leaſe the leſſee is ſei- 
ſed, and after the leſſor by his 
deed grant the reverſion to ano- 
ther for terme of life, or in taile, 
or in fee; it behoveth in ſuch 
caſe that the tenafit for yeares at- 
torne, or otherwiſe nothing ſhalt 
paſſe to ſuch grantee by ſuch deed. 
And if in this caſe the tenaunt for 
yeares attorne to the grantee, -then 
the freehold ſhall preſently paſſe 
to the grantee by ſuch attornement 
without any liverie of ſeiſin, &c. 
becauſe if any liverie of ſeiſin, &c. 
ſnould be or were needfult to bet 
made, then the tenant for yeares 
ſhould be at the time of the livery 
of ſeifin ouſted of his poſſeſſion, 
which ſhould bee againſt reaſon, 


&c. 


| J* RE Littleton having ſpoken of grants of ſeigniories and rent charges, and tents 
ſecke iſſuing out of Sa. here treateth of a grant of a reverfion of ana upon an 
r 


eſtate for yeares ; ſeeing this grant of the reve 


on muſt be by deed, and the agreement of 


the leſſee for yeares rec uiſite thereunto, the freehold atid tnheritance doe paſſe thereby, 
as well as by liverie of ſeiſin, if it were in poſſeſſion: and the grant of the reverſion By deed 
with the attornement of the leſſee, doe countervaile in law a tcoffment by liveriez as to the 


paſſing of the freehold and inheritance. 


1 6. K. 3. 33. 26. E. g. 89 A terme dans [z] And yet a tenant by ſtatute merchant, or tenant by ſtatute ſtaple, 
70. E. 3. or by elegit, muſt alſo attorne; for the grantee may have a venire facias ad compitandiuth, or 
tender the money, &c. and diſcharge the land ; and if the reverſion be granted by fine, they 

ſhall be compelled to attorne in a quid juris clamat. | 
And ſo the executors that have the land until the debts bee paid muſt attorne upon the 


Kk. tit. Attorn. 48. 32. 
Dy. 1. 2. 


Scir. fac. 101. 


(Ante 11g. a. 181. b.) 


* Je leſce not in L. and M. nor Roh» 


grant of the reverſion, although they have not any certaine terme for 


Sect. 568. 


yeares. 


LS O, if tenements 


ER 5 * ſpedk- I T E M, 5 fene- 
eth of a reverſion ex- * 
peftant upon an eſtate for ments ſoient 2 be letten to a man 


lite, or a gift in taile. 
{l courent que le terme 


+ Cc. not in L. and M. nor Roh. 


Jes 4 un home pur for terme of life, or gi- 
de vie, ou ven in taile, ſaving the 
tenant de la terre at- done en le taile, ſavant reverſion, &c. if hee in 


ke 
le gel- gue, L. and M. and Roh. 


* 
5 
9 
1 2 
3 
1 
7 * 
* 
. * 


% 
ke 


Lib. 3. 
Te reverſion, &c. fi ce- 


luy en le reverſion en 
tel caſe granta le re- 
verſion a un auter per 
ſon fait, il covient que 
le tenaunt de la terre 
attourna al grantee 
en la vie le grantor, 
ou auterment legraunt 


eft vayd. ® 


Of Attornement. 


the reverſion in ſuch 
caſe grant the rever- 
ſion to another by his 
deed, it behooveth 
that the tenant of the 
land attorne to the 
grantee in the life of 
the grantor, or other- 
wiſe the grant is 
voyd, 


Sect. 569. 


torne al 'grauntee, &c. 
Let us therefore ſpeake firſt of 
tenant for life: and yet in 
ſome caſe albeit tenant for 
life hath granted over his eſ- 
tate, yet he ſhall atturne, Co] 
As if teaant in dower or by 
the curteſic grant over his or 
her eſtate, and the heire grant 
over the reverſion, the tenant 
in dower or by the curteſie 
may atturne, becauſe at the 
time of the grant made. they 
were attendant to the heire 
in reverſion, and the grantee 


cannot be tenant in dower, or tenant by the curteſie. And if the reverſion be granted, by 


fine, the fine muſt ſuppoſe that the tenant in dower or by the curteſie di 
land, albeit they had formerly granted over their eſtate, and albeit the revertion doth paſſe by 
fine; yet the guid juris clamat muſt be brought againſt him that was tenant; at the. time af 


the 


hold the 


the note levied. But yet after the reverſion is granted over, the grantee ſhall not have any 
action of waſte againſt the tenant in.dower or by the curtefie, but the action of waſt muſt be 


brought againſt their affignee, and not againit themſelves ; for tenant 
nant in dower cannot hold of any but of the heire : and therefore in re 


by the curteſie or te- 
ſpect of the privitie, 


they ſhall attorne and be ſubject to an action of waſt, as long as the reverſion remaineth in the 
heire, albeit they have granted over their whole eftate, And it is worthy of the obſervation, 
that if the grantee of the reverſion doth bring an action of wait againſt the aſſignee of the te- Ss 
nant by the curteſie, [5] the pl. muſt rehearſe the ſtat. which proveth that no prohibition of [#] Regilt. ze. 


awaſtc in that caſe 


lay at the common law, as it did if the heize had brought it againſt the 
tenant by the curteſie itſelfe: and therefore ſome doe hold, t 1 


the reverſion, that the attornment of the aſſignee of the tenant 


if the heire doe grant over 
the curteſte, or of tenant 
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[4] 10. H. 4. tit. Attorn. 16, 
11. H. 4.18, 30. E. 3. 16. 
38. E. 3. 23. 18. E. 3. 3. 

10. E. 3, quid juris clam. 41. 
41. E. g. 18, Temps E. 1. tit. 
Walt. 122. 


(Ant. 54. 8. 
F. N. B. a) E. Regiſt. f. 52, 
4+ E. 3. 26. 


(3. Rep. 23. b.) 


in dower is ſufficient, becauſe they afterward muſt be attendant and ſubjoct to the ation of 


waſte. : | 8 
If the reverſion of leſſee for life be granted, and leſſee for life aſſigne over his eſtate, the leſ- 

Fee cannot attorne ; but the attornement of ths allignee is good, becauſe (as Lictletox here 

faith) it behooveth that the tenant of the land doc attorae, aud after the aſſignement there 


18. E. 4. le b. £6. E. 3. 62+ 


is no tenure or attendance, &c. betweene the leſſee and him in reverſion. 
If leſſee for life aſſigneth over his eſtate upon condition, he havi 


nat hin * him but a 


condition ſhall not .attorge ; but the aflignee may attorne, becauſa he 19 tewgyt of the land. 


N meſme le ma- 
£ ner et, fs terre ſoit 
+ done en taile, ou lefſe 
a un bome pur terme 
de vie, le remainder a 
un auter I en fee, ſi ce- 
luyen leremainder voile 
granter ceſt remainder 
aun auter, Ec. ſi le 
tenant de la terre at- 
turnaenlawviele gren- 
tor, donques le grant 
detiel remainder eft bon, 
ou auterment nemy. 


Sc. added L. and M. and Rub. 


Sect. 569. 


N the ſame manner 

is it, if land be granted 
in taile, or let to a man 
for terme uf life, the re- 
mainder to another in 
fee, if he in the remain- 
der will graunt this re- 
mainder to another, 
&c. if the tenant of the 
land attorne in the life 
of the grantor, then 
the grant of ſuch a re- 
mainder is good, or 
otherwiſe not. 


+ done en taile an, 


L lin alſo ſpeaketh here 
of an attornement b 
tenant in taile; and true it 
is that he way attorne; but 
where the reverlion is grant- 
ed by fine, hee is not com- 

llable to attorn, becauſe he 
— an eſtate of inherirance 


which may continue for ever. 


Y 12. E. 4 


5. UH. 5. 166 


43. EK. 3. 1. 


(Ant. 27. b.) 


And ſo it ie of a tenant 5. H. 5. 


in taile after poſſibilitie of (1. Rep. 79 


iſſue extinct, he ſhall not be 
compelled to attorne for the 
inheritance which was ance 
in him. [e] But if tenant in 
taile after poſſibilitie of iſ- 
ſue extinct grant over his eſ- 
tate, his aſſignee ſhall he com- 
pelled to attorn, becauſe he nc- 
ver had but a bare ſtate for * 

ut 


not in L. and M, nor Ros 


20. E. 3. quid juris clam. 30. 


le] See the chap. of tenant in 
tarle after poſlibilitie of iſſue eu- 
twat; and Ewi:'s cale there 
cited to be adjudged. 


: en ſee, c. L. and M. 


Cap. 10. of Attornement. Sect. 570, 571. 


But as to tenant in tatle, note a diverſitie betweene a quid juris clamat, anda gvem redd:- 
tum reddit, or a per que ſervicia ; for againſt a tenant in taile, no quid jwuris clama! lieth, as 
is aforeſaid. But it a man make a gift in taile, the remainder in tee, and the ſeigniorie or 
rent charge ifluing out of the land be granted by fine, the conuſee ſhall maintaine a per gue 


Lib. 3. 


Kt. Rep. 79.) 


is alſo compellable in theſe caſes to attorue. 


ſervicia, or a quem redditum, and compell him to attorne ; for herein his eſtate of inheritance 
is no privilege to him, for that a tenant in fee ſimple (as his citate was at the common law) 


SeQ. 570. 


*P 12. E. 4. Et la eſt tenus 
per tout le court, que te- 
nant en taile ne ſerra art d at- 


12. Edw. 4. It is there hol- 
den by the whole court, that 
tenant in taile ſhall not be com- 


turner, mes V il atturna gratis, pelled to attorne, but if he will 

Ceſt aſſets bone. attorne gratis, it is good enough. 

12 is added to Littleton, and therefore though it be good law, and the booke truly 
a2. E. 4. 3, 4 cited, yet I paſſe it over. 


* This paragraph not in L. and M. nor Roh. 


Seck. 5 71. 


ITE M. ſi terre {oi leſſe a un 
home pur terme dans, le re- 
mainder a un auter pur terme de 
vie, reſervant al leſſour un cer- 
taine rent per an, et liverie de ſet- 
in ſur ceo eft fait al tenant pur 
terme d ans; ſi ceſtuy en le rever- 
fron en ceſt caſe granta le reverſion 
a un auter, + Sc. et le tenant 
que eſt en le remainder apres le 
terme d'ans I ſoy attourna, ceo eft 
bone attournement, et celuy a 
que ceft reverſion eft graunt, per 


force de tiel attournement dif- 


treynera le tenant à terme d'ans 
pur le rent due apres tiel attorn- 
ment, coment que le tenant a terme 
d'ans ne unques attournaſt a luy. 
Et la cauſe eſt, pur ceo que lou le 
rever/ion eſt dependant ſur Peftate 
del jranhtenement, ſuffift que le 


tenant del franktenement attourna 


fur tiel grant del reverſion, &c. 


ALSO, if land bee let to a man 
for years, the remainder to an- 
other for life, reſerving to the leſ- 
ſor acertaine rent by the yeare, and 
liverie of ſeiſin upon this is made 
to the tenant for yeares; if hee in 
the reverſion in this caſe grant the 
reverſion to another, &c. and 
the tenant which is in the re- 
mainder after the terme of yeares 
attorne, this is a good attorne- 
ment, and hee to whom this 
reverſion is granted, by force of 
ſuch attornement ſhall diſtreine 
the tenant for yeares for the rent 
due after ſuch attornement, albeit 
that the tenant for yeares did never 
attorne unto him. And the cauſe is, 
for that where the reverſion is de- 
pending upon an eſtate of freehold, 
it ſufficeth that the tenant of the 
freehold doe attorne upon ſuch a 
grant of the reverſion, &c. 


fil que le tenant del franktenement attorna (1). Note, Littleton faith not 
here, that the tenant of the franktenciment ought in this caſe to attorae, but that 


+ Sc. not in L. and M. nor Roh. 


it 


? Joy not in L. and M. nor Roh. 


(1) Two reaſons are given for this. One is, that the poſſeſſion of the tenant for years, is the poſſeſſion of the immediate frecholder. 
Sce Brediman's caſe, 6. Rep. <6, b. The other reaſon is, that as the termor for years holds of the reverſioner, and pays the ſervicet 
CT, him, ſo the tenant for lite holds allo of him.—Thus, as both hold eſtates of the reverfioner, either of them may attorn. 


Lib. 3. 


Of Attornement. SeQ. 572, 573. 


it ſafficeth that he doth attorne. And I heard fir James Dier chiefe juſtice of the common 

leas hold, that in this caſe if the tenant for yeares did attorne, it would veſt the reverſion ; 
for ſceing the eſtate for yeares Is able to ſupport the eſtate for life, he ſhall binde him in the 
remainder by his attornement in reſpect of his eſtate and privitie. 


Sect. 572. 


ET % aſcavoir, = lou 

un leas à terme d ans ou 
4 terme de vie, ou done en 
taile, oft fait a aſcun home, re- 
ſervant a tiel leſſor ou donor 
un certaine rent, Sc. ff tiel leſſor 
cu donor graunta ſon reverſion 
a un auter, et le tenant del terre 
attourna, le rent paſſa al graun- 
tee, coment queen le fait del grant 
de rever/ion nul mention ſoit fait 
de le rent, pur ceo que le rent eft 
incident al reverſion en tiel caſe, 
et nemy è converſo, &c. Car ſi 
home voile graunter le rent en 
tiel caſe a un auter, reſervant a 
luy le rever/ion del terre, coment 
que le tenant attorna a le graun- 
tee, ceo ſerra forſque un rent 
ſec ke, &c. 


AND it is to be underſtood, that 

where a leaſe for yeares or for 
life, or a gift in taile, is made to any 
man, reſerving to ſuch leſſor or do- 
nor a certaine rent, &c. if ſuch 
leſſor or donor grant his reverſion 
to another, and the tenant of the 
land attorne, the rent paſſeth to the 
grantee, although that in the deed 
of the grant of the reverſion no 
mention be made of the rent, for 
that the rent is incident to the re- 
verſion in ſuch caſe, and not e con- 
verſo, Sc. For if a man will grant 
the rent in ſuch caſe to another, re- 
ſerving to him the reverſion of the 
land, albeit the tenant attorne to 
the grantee, this ſhall bee but a 
rent ſecke, &c., 


Of this Littleton hath ſpoken before in the chapter of Rents, 


Sect. 573. 


TJTEM, /i home leſſa terre a un 

auter pur terme de ſa vie, et puts 
il confirma per ſon fait Feſtate 
del tenant a terme de vie, le re- 
mainder a un auter en fee, et le te- 
nant a terme de vieaccepta le fait, 
donques eſt le remainder en fait en 
celuy a que le remainder eſt done 
ou limitte per meſme le fait. * Car 
per F acceptance del tenantaterme 
de vie dele fait, ceo eft un agree- 
ment de luy, et iſſint un attorne- 
ment en ley, Mes uncore celuy 
en le remainder n'avera aſcun ac- 


Car not in L. and M. nor Roh. 


LSO, if a man let land to another 
for his life, and after hee con- 
firme by his deed the eſtate of the 
tenant for life, the remaynder to 
another in fee, and the tenant for 
life accepteth the deed, then is 
the remaynder in fait in him to 
whom the remaynder is given or 
limited by the ſame deed. For 
by the acceptance of the tenant for 
life of the deed, this is an agree- 
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Paſch. 1 5. Elie. in Braſbritche's 
caſe, in Communi Banco, 


(Ant. 143, . 150. b. 247. i 
30 8. ) 
(u. Roll. Abr. 60. 424.) 


(Plowd. 23. b. 


ment of him, and fo an attorne- 


ment in law. But yet hee in the 
remaynder ſhall not have any action 


ion 


7 Z 


+ de le fait not in L. and M. nor Roh. 


Lib. 3. 


(1. 53 301.) 

Vid. Set. 325 . 

Vide H. Cen i Colthirſt's caſe. 
Dutt. and Stud. cap. 20. fol. gg, 
94. 8 R. 2. in waſte, in livre 
eſcrite. 

17. E 3. Confirmat. 4. 

35. H. 6. fol. 8. 14. II. 8. 

Pl. Com. 149 1 Lhrockmore 
ton's caſe. 


45. E. g. 144 15+ 11. H. 4. 39 
14. H. 4. 31. 
(Ant. 10. a.) 


Cap. To. 


per tiel remainaer, fi non que il 
avoit le dit fart en poigne, per que 
le remainder fuit taile ou graunt 
a luy. Et pur ceo que en tiel cas 
le tenant a terme de vie voile per cas 
*reteigner le fait aluy,a cel entent, 
que celuy en le remainder n'ave- 
rot aſcun atlion de waſte envers 
luy, pur ceo que il ne poit vener 
d aver le fait en ja oof flom + 1 
ferra bone Þ et ſure choſe en tiel cas 
pur celuy en le remainder, que 
un fait endent foit fait per celuy 
que voile faire tiel confirmation, 
ct le remaynder ouſter, &c. et que 
celuy que fait tiel confirmation 
delivera un part del indenture 
al tenant a terme de vie, et le au- 
ter part a celuy que avera le re- 
mainder. Et dongue il per mon- 
trance de le part del endenture 
port aver action de waſt envers 
le tenant à terme de vie, et touts 


auters advantages que celuy en 


le remainder poit aver en tiel 


caſe, &c. 


Of Attornement. 


tion de waſte ne auter benefit 


Sect. 573. 


of waſte nor other benefit by ſuch 
remaynder, unleſſe that hee hath 
the ſaid deed in hand, whereby the 
remaynder was entayled or granted 
to him. And becauſe that in ſuch 
caſe the tenan for life peradven- 
ture will retaine the deed to hun, 
to this intent, that he in the re- 
maynder ſhould not have any ac- 
tion of waſte againſt him, for that 
hee cannot come to have the deed 
in his poſſeſſion, it will be a good 
and ſure thing in ſuch caſe for him 
in the remaynder, that a deed in- 


dented hee made by him which 


will make ſuch confirmation, and 
the remaynder over, &c. and that 
hee which maketh ſuch confirma- 
tion deliver one part of the inden- 
ture to the tenant for life, and the 
other part to him that thall have 
the remaynder. And then he by 
ſhewing of that part of the in- 
denture may have an action of 
waſte againſt the tenant for life, 
and all other advantages that he in 


the remainder may have in ſuch a 
caſe, &c. 


[ [ ERE Littleton puttcth a caſe of a remainder whereunto an attornement is requiſite, 
And this is the fixth example of an attornement in law, 


Remaynder à un auter, &c. 
of Cor firmation, Sect. 525. 


Si nou zue il avoit le fait en poigne. 


Of this ſufficient hath beene ſaid in the chapter 


And albeit he hath no remedy to come 


to the deed during the life of tenant for life, yet becauſe he is priv ie in eſtate, he ſhall not 


maintaine an action of waſte without ſhewing the deed ; but when the remainder is once ex- 
ecuted, he ſhall not need to ſhew the deed. | 
Il jerra bone et ſure 0 Hofe, Ec. Hereby it appeareth how neceſſary it is to ufe 
learned advice in a man's conveyance, for thereby ſhall be =! cated many queſtions, and not 
to follow the advice of him that is experimented only. For as in phyſicke, Nallum medica- 


mentum eft idem omnibus, 10 in law one forme or preſident of conveyance will not fit all caſes, 


Sect. 


* reteigner==reſceiver, L. and M. and Roh. + et pur ceo added L. and M. and Roh 
+ et ſure choſe not in L. and M. nor Roh, | 
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Lib. 3. 


TEM. / deux 

joyntenants ſont, 
les queux leſſont lour 
terre a un auter pur 
terme de vie, ren- 
dant a eux et a lour 
heires certain! rent 
fer an; en ceſt caſe 
fi un des joyntenants 
en le reverſion re- 
leſa a lauter joyn- 
tenant en meſine le 
reverſion, ceſi re- 
leas eft bone, et ce- 
luy a que le releas 
eft fait avera ſolement 
le rent del tenant a 
terme de vie, et avera 
folement un briefe de 
waſte envers luy, co- 
ment que il ne unques 
attorneroit per force 
de tiel releas,* Sc. Et 
la cauſe eft, pur le pri- 
vity que un foits fuit 
perenter le tenant a 
terme de vie ef eux 
en le reverſion. 


Of Attornement, 


Sect. 574. 


ALSO, if two joyn- 

tenants be, who 
let their land to ano- 
ther for terme of life, 
rendring to them and 
to their heires a cer- 
taine yearely rent; in 
this caſe if one of the 
joyntenants in the re- 
verſion releaſe to the 
other joyntenant in 
the ſame reverſion, this 
releaſe is good, and he 
to whom the releaſe is 
made ſhall have only 
the rent of the tenant 
for life, and ſhall only 
have a writ of waſte 
againſt him, although 
hee never attorned by 
force of ſuch releaſe, 
&c. And the reaſon is, 
for the privitie which 
once was betweene 
the tenant for life 
and them in the rever- 
ſion. 


Sect. 574. 


DEUX jointenants. 

And ſo it is (as it is 
here to be underſtood) al- 
beit there be three or more 
joyntenants, and one o 
them releaſeth to one of the 
other. 

It is true, that there is a 
difference betweene theſe re- 
leaſes; for the releaſe in the 
one cale maketh nodegree, but 
hee to whom the releaſe 1s 
made is ſuppoſed in from the 
firſt feoffor ; and in the other 
it worketh a degree, and hee 
to whom the relcaſe is made 
is in the per by him; yet in 
neither of theſe caſes there is 
requiſite any attornement, for 
both of them are within Lie- 
tleton's reaſon (for the privi- 
tie, &c.) : 

Pur le privitie, &c. 
For if one joyntenant make a 
leaſe for yeares, reſerving a 
rent, and dieth, the ſurvivor 
ſhall not have the rent ; and 
therefore Littleton here addeth 
materially, for the privitic that 
was betweene the tenant tor 
lite and them in the reverſion. 

And here it is good to be 
ſeene what grantors or others 
that make conveyances, &c. 
arc ſuch as their grants or 
conveyances are either good 
without _ attornement, or 
where the tenant is no way 
compellabletoattorn. Tenant 
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6. Rep. 78. 3. Roll. Abr. 40g. 


Aut. 193. a+) 


(Ant. 238.) 


2. Eliz. Dier. 176. 
(Ant. 185. a.) 


46. E. g. 6. b. 19. Fliz. 


Bier. 188. Lib. 3. fol, 86. 


for life ſhall not be compelled to attorne in a quid juris clamat upon a grant of a reverſion by juſtice Windham's caſe. 
fine holden of the king in chief» without licence ; but the reaſon hereof is not becauſe the te- 
nant for life might be charged with the fine, for his eſtate was more ancient than the fine 
levied, but becauſe the court wil: not ſuffer a prejudice to the kiag, and the king may ſeiſe 
the reverfion and rent, and ſo the tenant ſhall he attendant to another. Alſo it is a generall 
rule, that when the grant by fine is defeaſible, there the tenant ſhall not be compelled to 


attorne. 


As if an infant levie a fine, this is defeafible by writ of error during his minoritie, and 
therefore the tenant ſhail not be compelled to attorne. ; 

do if the land be holden in ancient demeſne, and he in the reverſion levieth a fine of the 
reverhon at the common law, the tenant ſhall not be compellable to attorne, becauſe the 
eſtare that paſſed is reverſible in a writ of deceit. 

So it tenant in taile had levied a fine, the tenant ſhould not be compelled to attorne, be- 
cauſe it was defeaſible by the iſſue in taile, 

Fat now the ſtatutes of 4. H. 7. and 32. H. 8. having given a further ſtr ngth to fines to 

tre the ĩſſue in taile, the reaſon of the common law being taken away, the tenant in this 
cat? ſha!l be compelled to attorne, as it was adjudged () in juſtice #7»dham's caſe. 

It an alienation be in mortmaine, the tenant ſhall not be compelled to attorne, becauſe the 
lord paramount may de feat it. 


Seat, 


Sec. not in L. and M. nor Roh. 


36. H. 6. 24. 
(1. Roll. Abr. 297.) 


. E. 3. 28. 31. E. g. antient 


demelſne 16. 


24. E. g. 25. b. 37. H. 6. 33 


48. E. 3. 23. 


(*) Lib. z. fol. 86. juſtice 
Wiuliam's caſe. 


17. E. 3. 7. 22. E. 3. 18. 


Lib. 3. 


(1. Roll. Abr. 301.) 


Vide Sect. 549. 853. 556. 


(6. Rep. 69. 3.) 


(5: Rep. 11 b.) 


1 Braſbritche's caſe, 
. 15- Eliz, deane of Paul's 
caſe, 20. Eliz, : 


% Ie uri, * and M. and Roh. 


Cap. 10. 


N meſme le maner, et pur 

meſme la cauſe, eſt, lou home 
lea terre a un auter pur terme 
de vie, le remainder a un auter 
pur terme de vie, reſervant le 
reverſion al * leſſour; en ceſt cas ſi 
celuy en le reverſion releſſa a ce- 
luy en le remainder et a ſes heires 


tout ſon droit, &c. 


en le remainder ad un fee, &c. et 
il avera un briefe de waſt envers 
le tenant a terme de vie fans af- 
cun attornement de luy, &c. 


HERE have been 

now in all ſeven 
examples, that Little- 
ton putteth of an at- 
tornement in law, and 
here he putteth two caſes 
alſo of a notice in law. 
And the reaſon of both 
theſe are here rendred 
by Litileten. Firſt for 
the notice, Litiltton ſaith 
that the leſſee fhall not 
by law be miſconuſant 
of the feoffments that 
were made of and upon 
the ſame land. And the 
reaſon of the attorne- 
ment is, becauſe the 


whole fee ſimple paſſeth 


by the feoffment, and 
the leſſee by his regreſſe 
leaveth the reverſion in 
the feoftee, which (ſaith 
Littleton) is a good at- 
tornement. he ſame 
law it is of a tenant 
by ſtatute merchant or 
ſtaple, or elegir. And 
ſo it is of a leaſe for life, 
as Liitleton here ſaith ; 
and ſo it was reſolved 
Le] in Braſbritche's caſe, 
and after in the deane of 
Pauls his caſe in the 


+ a li not in L. and M. nor Roh. 


Of Attornement. 


Sect. 575. 


donques celuy 


Sect. $75, 576. 


N the ſame manner, and for 

the ſame cauſe, is it, where a 
man letteth land to another for 
life, the remainder to another for 
life, reſerving the reverſion to the 
leſſor; in this caſe if hee in the re- 
verſion releaſeth to him in the re- 
mainder and to his heires all his 
right, &c. then he in the remain- 
der hath a fee, &c. and hee ſhall 
have a writ of waſt againſt the- 
tenant for life without any attorne- 
ment of him, &c. 


This needeth no explication. 


Seck. 576. 
ZTEM. home leſſa 


terres 0u tenements 
a un auter pur terme 
des ans, et puis il 
ouſta ſon termour, et 
ent enfeoffa un auter 
en fee, et puis le tenant 
a terme d ans enter fur 
le feoffee, en claimant 


ſon terme, &c. et fuis 


fait waſt ; en ceſt caſe le 
feoffee avera per la ley 


un briefe de waſt en- 
vers luy, et uncore il 
n'attornaſt pas Þ a luy. 
Et la cauſe eſt, come 
geo ſuppoſe, pur ceo que 
celuy que ad droit de 
aver terres on tene- 
ments pur terme d ans, 
+ ou auterment, ne ſer- 
rot per la ley miſco- 
nuſant de les feoff- 


ments que fueront faits 


ALSO, if a man lett 
lands or tenements 

to another for terme of 
eares, and after he ouft 
his termor, and thereof 
enfeoffe another in fee, 
and after the tenant for 
yeares enter upon the 
feoffee, clayming his 
term, &c. and after doth 
waſte ; in this caſe the 
feoffee ſhall have by 
law a writ of waſte a- 
gainſt him, and yet hee 
did not attorne unto 
him. And the cauſe is, 
as I ſuppoſe, for that he 
which hath right to 
have lands or tenements 
for yeares, or otherwiſe, 
ſhould not by law bee 
miſconuſant of the feoff- 
ments which were made 


of and upon the ſame 
de 


des auler ment not in L. and M. nor Roh. 


EEE Or PECAEETEIIERAEY 


Lib. 3. 


de et fur meſmes tes 
terres, &c. Et entant 
que per tiel feoffment 


le tenant a terme dans 


ſuit * mis hors de fon 


poſſeſſion, et per ſon entre 


i cauſaſt le rever/ion 
deftre a celuy a que le 


feoffment fuit fait, ceo 


oft bon attornement ; 


car celuy a que le feoff- 


ment fuit fait, avoit 
nul reverſion devaunt 

ue le tenant. à terme 
dans avoit enter ſur 
luy, pur ceo que il fuit 
+ en poſſeſſion en ſon de- 
meſne come de fee, et 
pur lentrie del tenant a 
terme d ans il y ad for ſ- 
que un re venſton, quel eſt 
per le fait le tenant a 
terme dans, ſcilicet, 
per ſon entrie, &c. 


Of Attornement. 


lands, &c. And inaſmuch 
as by ſuch feoffment the 
tenant for yeares was 
put out of his poſſeſſion, 
and by his entrie he cau- 
ſed the reverſion to bee 
to him to whom the 
feoffment was made, 
this is a good attorne- 
ment ; for he to whom 
the feoffment was made, 
had no reverſion before 
the tenant for years had 
entred upon him, for 
that he was in poſſeſſion 
in his demeſne as of 
fee, and by the entrie of 
the tenant for yeares, 
hee hath but a reverſion, 
which is by the a& of 
the tenant. for yeares, 
{cilicet, by his entrie, &c. 


Sect. 577, 


ESME la ley et, 
1 come il ſemble, 


lou un leas eſt fait 
fur terme de vie, ſavant 
le rever/ion al leſſour, 
i te leffour diſſeiſiſt le 
leſſee, et fait feoffment 
en fee, fi le tenant a 
terme de vie enter et 
fait waſt, le feoffee a- 
vera briefe de waſte 
fans aſcun auter al- 
tournement, cauſa qua 
{l UPC, &c. 


THE ſame law is, as 

it ſeemeth, where a 
leaſe is made for life, 
ſaving the reverſion to 
the leflor, if the leſſor 
difleiſe the leſſee, and 


make a feoffment in fee, 


if the tenant for life en- 
ter and make waſte, the 
feoffee ſhall have a writ 
of waſte without any 
other attornement, cauſa 


gud ſupra, Sc. (1) 


3 Sect. 5 77. 


common lace. But 
ſhall the leſſee in this 
caſe whether hee will or 
no doe an act that amounts 
to an attornement, viz. 


319 


(20 UH. 6.) 


by bis regreſſe, or elle * 


loſe the profit of his 
land? And ſome doe hold, 
that in that caſe if the 
leſſee for life doe reco- 
ver in an aſſiſe, this 
is no attornement, be— 
cauſe hee comes to it by 
courſe of law, and not 
by his voluntary act. 
And yet in that caſe, as 
in the caſe of the fine, the 
ſtate of the reverſion is 
in the feoffee. [/] But 
others doe hold it all one 
in caſe of a recovery, and 
a regrefle, 

If the leſſor diſ- 
ſeiſe tenant for life or 
ouſte tenant for yeares, 
and maketh a feoffment 
in fee, by this the rent 
reſerved upon the leaſe 
for lite or yeares 1s not 
extinguiſhed, but by the 
regreſſe of the leſſee the 
rent is revived, becauſe 
it is incident to the re- 
verſion: and ſo hath it 
beene adjudged. But if 
a man be ſeiſed of a rent 
in fee, and diſſeiſe the 
tenant of the land, and 
make a feoffment in fee, 
the tenant re-entreth, 
this rent is not revived, 
And ſo note a diverſitie 
between a rent incident to 
a reverſion, and a rent not 
incident to a reverſion. 

If two joynt leſſees 
for yeares or for life be 
ouſted or diſſeiſed by the 
leſſor, and he enteoffe 
another, if one of the leſ- 
ſees re-enter, this is a 
good attornement, and 


ſhall binde both ; for an 


attornement in law is 
as ſtrong as an attorne- 
ment in deed. 


f a man make a leaſe for life, and then grant the reverſion for life, and the leſſee attorne, 
and after the leſſor diſſeiſe the leſſee for life, and make a feoffment in fee, and the leſſee re- 
enter, this ſhall leave a reverſion in the grantee for life, and another reverſion in the feoffee, 
and yet this is no attornement in law of the grantee for life, becauſe he doth no act, nor aſſent 
t10,any which might amount to an attornement in law. Et res inter alios adta alteri n:cere 
non debet, Neither hath the -grantee for life che land in poſſeſſion, ſo as he may well be miſ- 


conuſant of the tcoftment made upon the land 
yet the reverſion in fee doth paſle to the fooffee. 


Nis hors de ſon fon, et 
+ en poſiffion=ſeifie, L. and M. and Roh. 


(1) In theſe caſes, the tenant for life enters only for a partial eſtate; he therefore only partially defeats the operation of the feoff- 


„and ſo out of the reaſon of Littleton. But 


Sect. 


ment; fo much of the fee as he docs not defeat, neceſſariſy remains in the feoflec. 


$8 A 


(/] 18. E. 3. 48. b. 
Lib. 6. fol. 60. b. 


Sir Moyle Finche's caſe, 


[g] 9. H. 6. 16. Deane of 
Paul's caſe, ubi ſupra. 
(Poſt, 324. b.] 


(6. Rep. 70. a.) | 


(Ant. 297. b. 8. Rep. 5). a.) 


(6. Rep. 69. Mo. 99. Ant. 266.3.) 


(2. Rep. 674.) 


u le reverſſon Laſtre a celuy a que le feoffinent ſuit, not in L. and M. nor Roh, 


per [on entrie ii can 


Lib. 3. 


{t. Roll. Abr. 625.) 


Vid. Scct. 194. £73- 


\ 


Cap. 10, - Of Attornement. Set. 578, 579, 


Sect. 578. 


ER. it appeareth, that TIE. 1. leas ſoit 
fait pur terme de 


where the anceſtor 
taketh an eſtate of freehold, 


made for life, the 


and after a remainder is li- vie, le remainder à un remainder to another 


fAnt. 4 b. 1. Roll, Abr. 425.) mited to his right heires, 


that the fee fimple veſteth auter en le taile, le in taile, the remainder 
in himſelfe, as well as if it remainder ouſter a les over tothe right heires 


had beene limited to him 
and his heires ; for his right 


droit heires le tenant of the tenant for life ; 


heires are in this caſe words 4 terme de vie; en in this caſe, if the te- 
of limitation of eſtate, and not ceſt caſe, ſi le tenant a nant for life grant his 


of purchaſe. Otherwiſe it is 


where the anceflor taketh but lerme de vie grants remainder in fee to 
an eſtate for ycares: as if a fon remainder en fee another by his deede, 


Teaſe for yeares be made to A. 


che remainder to B. in tayle, 4 auter per Jon fait, this remainder main- 


the remainder to the right cel remainder main- tenant paſſeth by the 


heiresof A. there the remainder tenant paſſa per le deede without any 


veſteth not in A. but the rig at 


heires ſhall take by purchaſe if fait fans aſcun al- attornement, &c. for 


A. die during the eſtate tle : fourument, ® Sc. car that if any ought to 


for as the anceſtor and the 


heire are correlativa of inhe- J aſcun doit attorne en attourne in this caſe, ä 


ritances, ſo are tho . ceſt caſe, ceo ſerroit it ſhould be the tenant 
an ecutror, or e jnteitate - FI . . 

— * of chat- le tenant 4 rer me de for life, and in vaine 
teis. And ſoit is if 4. make vie, et en Vain ſerroit it were that he ſhould 
a fcoffment in bee to the uſe que il atturneroit ſur attorne upon his one 


of N. for life, and after to the 


uſe of C. for life or in taile, ſon grant demeſne, Sc. 


grant, &c. 


and after to the uſe of the right heires of B. B. hath the fee ſimple in him, as well when it is 
by way of limitation of uſe, as when it is by act executed. (i) | | 


Ex vaine 2 ot » Se. Auod vanum et inutile eff lex wo requirit, Lex off ratio 
et 


ſumma, que ju 
from hence are forcible in law. 


Sea. 


JTEM, þ foit ſeignior et te- 

nant, et le tenant tient del 
ſeigntor per certaine rent, et ſer- 
vice de chivaler, fi le ſcignior grau- 
ta les ſervices de fon tenant per fine, 
les ſervices ſont marntenant en 
le grantee per force del fine ; mes 
uncore le ſeignior ne poet pas di- 
Areyne per aſcun parcel de les ſer- 
vices ſans attournment mes fi 
le tenant devia (ſon heire deins 
age} le ſelgnior avera le gard del 


que ſunt utilia et necgſſaria, et contraria probibet; and arguments drawno 


579 


ALso, if there be lord and . 
nant, and the tenant holdeth 


of the lord by certaine rent, and 


knights ſervice, if the lord grant 
the ſervices of his tenant by fine, 


the ſervices are preſently in the 


grantee by force of the fine; but 
yet the lord may not diſtreine for 


any parcell of the ſervices, with- 


out attornement : but if the te- 
nant dieth, his heire within age, 
the lord ſhall have the wardſhip 

corps 


* &c. not in L. ard M. nor Rch. 


i) The obſervationof Mr. Douglas upen this point (note to page 506 of his Reports) Ceterres the reader's molt ſexi cui attentions 


ALSO, if a leaſe be 


Lib. 3. 


corps del heire, et de ſes terres, of the bodie of the heire, and of 
Sc. coment que il ne unque attur- his lands, &c. albeit he never attor- 
naſt, pur ceo que le ſeigniorie ned, becauſe that the ſeigniorie 


fuit en le grantee maintenant per was in the grantee preſently by 
force del fine. Et auxy en tiel cas, force of the fine. And alſo in ſuch 


i le tenant moruſt ſans heire, le caſe, if the tenant die without 


ſeignior avera les tenements per heire, the lord ſhall have the te- 


voy d eſebeat. 
HE Littleton beginneth to ſhew what advantages the conuſee of a fine may take before 


attornement, and what not. 

5] Firit, he cannot diſtreyne, becauſe an avowrie is in lieu of an action; and thereupon 
privitie is requiſite, So likewife, and for the ſame cauſe, he can have no action of waſte, 
nor writ of entrie, ad communem legem, or in confimili caſu, or in caſu proviſo, writ of cuſ- 
tomes and ſervices, nor writ of ward, &c. (1) | 

But if a man make a leaſe for ycares, and grant the reverſion by fine, if the leſſee be ouſted, 
and the conuſee difſetſed, the conuſee, without attornement, ſhall maintaine an affiſe ; for 
this writ is maintained againſt a ſtranger, where there needeth no privitie. And ſuch things 
as the lord may ſeiſe, or enter into without ſuing any action, there the conuſee, before an 
attornement, may take benefit thereof; as to ſeiſe a ward or heriot ; or to enter into the lands 
or tenements of a ward; or eſcheated to him; or to enter for an alienation of tenant for life 


nancie by way of eſcheat. 


Of Attornement. Sect. 580, 581. 


or yeares ; or of tenant by ſtatute merchant, ſtaple, or elegit, to his diſheriſon. 


Sect. 580, 581, 582. 


N meſme le man- 
. ner * home 
granta le reverſion 
de ſon tenant a terme 
de vie à un auter 
per fine, le rever/ron 
paſſa maintenant al 
grantee per force del 
fine, mes le grantee 
jammes n'avera action 
de waſt ſans atturn- 


ment, Sc. 
Sect. 
MES wncore fi le 


tenant a terme 
de vie alienaſt en fee, 
le grantee poet enter, 
* Sc. pur ceo que 
le reverſion uit en luy 
per force del ſine, et 
tiel alienation fuit a 
fun diſheritance. 


N the ſame manner 

it is, if a man graunt 
the reverſion of his 
tenant for life to ano- 
ther by fine, the rever- 
ſion maintenant paſ- 
ſeth to the grantee by 
force of the fine, but 
the grantee ſhall ne- 
ver have an action of 
waſt without attorn- 
ment, &c. 


581. 


BUT yet if the tenant 

for life alieneth 
in fee, the grantee 
may enter, &c. Ae 
the reverſion was in 
him by force of the 
fine, and ſuch aliena- 
tion was to his diſhe- 
ritance. 


* is ſaid in our books, 
that if tenaunt for life 
have à privilege not to be 
impeachable of waſte, or any 
other privilege, if he doth 
attorne without ſaving his 

wilege, that hee hath loſt 
it; which is ſo to be under- 
ſtood, where he attornes in 
a quid juris clamat brought 
by the conuſce of a fine, that 
if he claimeth not his privi- 
lege, but attorne generally, 
his privilege is loſt, for that 
the writ ſuppoſeth him to be 
but a bare tenant for life ; 
and by his generall attorne- 
ment, according to the writ, 
he is barred for ever to claime 
any privilege but a bare eſ- 
tate for lite. But if upon a 

rant of the reverſion by deed, 
the tenant for life doth at- 
torne, he loſeth no privilege ; 
for there can be no concluſion 
or barre by the attornement 
in paiis: and ſo it is of an at- 
tornement in law. As if the 
leſſor difſeife the leſſee for 
life, and make a feoffemeat 
in fee, and the leſſee re- enter; 
this is an attornement in law, 
which ſhall not prejudice him 


of 


* Cc. not in L. and M. nor Roh, 
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[4] 8. E. 3. 44. 26. E. 3.6; 

10. H. 6.16. 34. H. 6. 7. 
12. E. 4. 4. 40. E. 3. 7. | 
5. H. 5.12. 48. E. g. 15. b. 

g. E. 2. droit. 33. 

(F. N. H. 60. Sect. 564. 

4- Inſt. 209, 210.) 


40. F. 3. 7. 43-E-3-5- 

48. E. 3 32. 45+ E. 3 

21. E. 3. 48. 24. E. 3. 38. 
39. H. ö. 23. F. N. B. 136. b. 
3. Rep. 86, 11. Rep. 79 

1. Roll. Abr. 412. 296. 

Ant. 274. b.) 


— 


(1) The diſtinction in theſe caſes ſeems to be, that the Franter is intitled, before attornement, to what the lord may ſeize; boe 
not to any thing which lies in action. 


Lib. Jo 


( Rep. 89. b.) 


(Ant. 137. b.) 


le] 43. E. 3. 5+ 
(6. Rep. 4- % 9. Rep. 83. b.) 


45, E. 3. 11. 8. Vet. N. B. in 
prrque fervicia. 5. L. 2. 
Meine 56. & per que ſetvi- 
cia 16. 37. H. 6. 33. 

9. H. 6. 25. 18. L. 4. 7. 
(. Rep. 4. b.) 


Vid. $A. 337. 


ces not in L. and M. nor Roh. 


RI 5 and Roh. 


Cap. 10. 


of any privilege: ſoit is if the 
I-flor levie a fine of the re- 
verſion, and the conuſce die 
without heire, whereby the 
reverſion eſcheateth, in this 
cuſe the law doth ſupply an 
attornment, and theretore the 
leſſee Nall loſe no privilege. 
But in the quid yuris clamat, 
if the leflee ſhew his eſtate 
and his privilege, and is 
ready, faving to him his privi- 
lege, &c. to attorne, hereby 
either his privilege ſhall bee 
allowed and entred of record, 
or he hall not be compelled to 
attorne : [5] and if the plain- 
tife be within age, ſo as hee 
cannot acknowledge the pri- 
vilege, the tenant ſhall not be 
compelied to attorne untill 
his tull age, when he may 
acknowledge it. But other- 
aiſe it is (as ſome hold) it a 
guid juris clamat be brought 
by baron and feme, the pri- 
vilege ſhall be entred into the 
rolle, notwithſtanding thee 
15 a feme covert, 
per que ſervicia brought by 
the conuſee of the meſne ; 


the tenant may ſhew that he 


held by homage aunceſtrell, 
and faving to him his war- 
rantic and acquitall, he is rea- 
die to attorne. In the ſame 
manner, 1f the tenant hath 
any other acquitall, and the 
meſne levie a fine to one for 
life, the remainder to another 


in fee, the tenant for hte 


bringeth a per qua ſervicia, 
and the tenant 1s ready to 
attorne, ſaving his acquitall, 
and the alert; acknowledg- 
eth it, and thereupon the te- 
nant attorne, tenant for lite 
dieth ; in this caſe albeit re- 
gularly the attornement to 
the tenant for life is an at- 
tornement to him in the re- 
mainder, yet in this caſe hee 
in the remainder fhall not dii- 
treine, till he hath acknow- 


ledged the acquitall, which 


muſt be in a per que ſervicio, 


brought by him againſt the 
__ renant. 


Alien en fee, &c. 


And in a 


Of Attornement. 
Sect. 


ES en * ceo cas 
lou le ſeignior 
granta les ſervices de 
fon tenant per fine, 
% tenant devie ( ſon 
heire eſteant de plein 
age) le grantee per le 
ne navera rehefe, 
ne unques diſtreynera 
pur relieſe, finon que 
1 + avoit Vattorne- 
ment del tenaunt que 
moruſt : I car de tiel 
choſe que gift en diſ- 
treſſe, ſur que le breve 
de replevin eſt ſue, &c. 
home doit et covient 
d*avower le mY bone 
et droiturel, Sc. et la 
covient eſtre attorne- 
ment del tenant, co- 
ment que le graunt 
de tiel choſe ſoit per 
fine: mes d aver le 
gard de les terres ou 
tenements iſint tenus 
durant le nonage le 
heire, ou de eux aver 
per voy d'eſcheat, la 
ne beſoigne aſceun diſ- 
treſſe, Sc. mes un 
entrie en la terre per 
force de le droit del 
ſeiguiory que le grau- 
tee ad per force del 
fine, Sc. Sic vide 
diverſitatem 8. 


Seck. 582. 


582. 


BUT in this caſe 

where the lord 
granteth the ſervices 
of his tenant by fine, 
if the tenant die (his 
heire being of ful age} 
the grantee by the fine 
ſhall not have reliefe, 
nor ſhal ever diſtreine 
for reliefe, unleſſe that 
hee hath the attorne- 
ment of the tenant 
that dieth: for of ſuch 
a thing which lieth in 
diſtreſſe, 
the writ of replevin is 
ſued, &c. a man mult 
and ought to avow the 
taking good and right- 
ful, &c. and there there 
ought to be an attorn- 
ment of the tenant, al- 
though the graunt of 
ſucha thing be by fine: 
but to have the ward- 
ſhip of the lands or te- 
nements ſoholden dur- 
ing the nonage of the 
heire, or to have them 


by way of eſcheat, there 


needs no diſtreſſe, &c. 
but an entrie into the 
land by force of the 
right of the ſeigniorie, 
which the grauntee 
hath by force of the 
tine, &c. Sic vide di- 
verſitatem, &c. 


Of this ſufficient hath heene ſaid in the next precedent Section. 


I avera re licfe „Ec. Of this ſuilicient hath beene ſaid in the next precedent Section. 


+ avoit Pattornement==f:ſcit attourncnent, L. and MI. and Roh. 
SC. added L. and M. and Rub, 


Sect. 


Þ Cc. added L. ard 


whereupon. 
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Lib. 3. Of Attornement. Set. 583. 


Sect. 583. 


JTEM, , foit ſeignior, meſne 
et tenant, et le meſne graunta 
per fine les ſervices de ſon tenant 
a un auter en fee, et puis le gran- 
tee moruſt ſans heire, ore les ſer- 
vices del meſnaltie deviendront 
et eſcheate al ſeignior paramont 
fer voy deſcheat ; W et fi apres 
les ſervices del meſnaltie ſont 
aderere, en ceſt cas celuy que 
fuit ſeignior paramont poit diſ- 
treiner le tenant, nient obſtant 
que le tenant ne unques attur- 
maſt : et le cauſe eſt, pur ceo que le 
meſnaltie fuit en fait en le gran- 
tee per force de le dit fine, et le 
ſeignior paramont puiſſoit a- 
vower fur le grantee, pur ceo 
que il fuit ſon tenant en fait, co- 
ment que il ne ſerroit @ ceo com- 
pelle, Sc. Mes fi le grantor 
en ceſt .caſe deviaſt ſans heire en 
la vie le grantee, donque il ſerroit 
compelle d avower fur le grantee ; 
et auxy entant que fe ſeigniour 
paramont ne claime le meſnal- 
tie per force del graunt fait per 
fine levie 2 le meſne, I mes per 
vertue de ſon ſeigniorie para- 
mont, + ſcilicet, per voy d eſcbeat, 
il avowa fur le tenant pur les ſer- 
vices que le meſne avoit, &c. co- 
ment que le tenant ne ungues at- 
Turna pas. 


ALSO, if there be lord, meſne 


and tenant, and the meſne 


grant by fine the ſervices of his 
tenant to another in fee, and after 
the grantee die without heire, now 


the ſervices of the meſnaltie ſhall: 


come and eſcheate to the lord pa- 
ramont by way of eſcheat; and 
if afterwards the ſervices of the 
meſnaltie bee behind, in this caſe 
hee which was lord paramont 
may diſtreine the tenant, notwith- 
ſtanding that the tenant did never 
attorne: and the cauſe is, for that 
the meſnaltie was in deed in the 
grantee by force of the ſaid fine, 
and the lord paramont may avow 
upon the grantee, becauſe in deed 
hee was his tenant, albeit hee ſhall 
not be compelled to this, &c. But 
if the grantor in this caſe had died 
without heire in the life of the 
grantee, then he ſhould bee com- 
pelled to avow upon the grantee ; 
and alſo in as much the lord para- 


mont doth not claime the meſnal- 


tie by force of the grant made by 
fine levied by the meſne, but by 
vertue of his ſeigniorie para- 
mont, viz. by way of eſcheat, he 
ſhall avow upon the tenaat for the 


ſervices which the meſne had, &c. 


albeit that the tenant did never 
attorne. 


EEE Littleton putteth the caſe where one that claimeth under a conuſee by fine may 
diſtraine or maintaine any action, albeit there was never any attornement made to the 


conuſee, or to him that hath his eſtate, 


And here is a diverſitie betweene an act in law that giveth one inheritance in lieu of ano- 
ther, and an act in law that conveyeth the eſtate of the conuſee only, Of the former Lit- 
tleton here putteth an example of the eſcheat of the meſnaltie which drowneth the ſeigni- 
orie paramont ; and therefore reaſon would that the lord by this act in law ſhould have as 
much benefit of the meſnaltic eſcheated, as he had of the ſeigniorie that is drowned ; and the 
rather for that the law caſteth it upon him, and hee hath no remedy to compell the tenant to 


et not in L. and M. nor Roh. 
4 feilicet, not in L. and M. nor Roh. 


++ 


+ Ait not in L. and NI. nor Roh. 


attorne. 
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H. 6. 7. 


37, H. 6. 38. 39 H. 6. 32. 
u 


&* H. 7. 18. Per 
Lib, 6. fol. 68. 
Funche's caſe, 


riam. 


$ Ec. added L. and M. and Roh, 
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Lib. 3. 


Cap. 10. Of Attornement. Sect. 584, 585. 


attorne. Another reaſon hereof Litt tn here yeeldeth, becaufe the lord commeth to the meſ- 


ſe] Temps E. 2. Attorn. :3. 
39- H. 6. 38. per Priſot. 


(Ant. 104. b. 309 b.) 
5. Rep. 113.) 


Sir Moyle Finche's caſe, bi ſu- 
pra. 


E RE Lerttleton 
expreſſeth tuo 
Firſt, be- 


(An:. 104 b.) 


H 


diverſities. 


tweene an act in law, 
and the grant of the 
arty. This caſe 1s 


put of an [4] eſeheat, 
which is a meere act in 
law, but ſo u is when it 
is partly by act in law, 
and partly by the act of 
the party; as if the co- 
uuſce of a ſtatute mer- 
chant extendeth a ſeig- 
niorie or rent, hee 
ſhall diſtraine without 
any attornement. If a 
Lib. 6. fol. 68. in Sir Moyle man make a leaſe for 
Tinche's caſe, life or ycares, and after 
(Ao. 92. 68.) levic a fine to 4. to the 
uſe of B.and his heires, 
B. ſhall diſtraine and 
have an action of waſte, 
albeit the conuſee never 
had any attornement, 
becauſe the reverſion is 
veſted m him by force 
of the ſtatute, and hath 
no remedy to compell 
the leſſce ro attornc. 
And ſo it is of a bar- 


[J] 45-F. 3. 2. 34.16. 7. 
8. II. 7. 18, per curtain. 


13. H. 4. avowrie 227 
(4- Rep. 64. 


2. Roll. Abr. 293, 
Ant. 135 a.) 


27. H. 8. cap. 10. 


Sea. 584. 
EN meſine le na- 


ner eft, lou le re- 
verſion d'un tenant a 
terme de vie ſoit grant 


per fine a un auter en 


fee, et le grantee apres 


moruſt ſans here, ore 
le ſeignior ad le re- 
ver/ion per voy d eſcbeat; 
et /+ apres le tenant 


fait waſt, le ſeignior 


avera briefe waſt 
envers luy, ment con- 
triſteant que il ne un- 
ques atturna, * cauſa 
qua ſupra. Mes lou un 
home claime per force 
del graunt fait per le fine 
+ lcilicet, come Heire, 
ou come aſſignee, Gc. la 
il ne diſtreinera | ne a- 
Vowere, ne avera addion 


valtie by a ſeigniorie prramont, and therefore there acedeth no attornement. [c] As if leſ- 
ſce for life be of a mannor, and he ſurrender his eſtate to the leſſor, there needeth no attorne- 
ment of the tenant's, becauſe the leſſor is in by a title paramount. 
and the law caſteth his ſcigniorie upon his heire by deſcent, he (halt not be in any better 
eſtate than his anceſtor was, becauſe he claimeth as heire meerely by the conuſee. 

So it is (as hath beene faid) if the conuſce of a fine before attornement bargaineth and 
{olleth the ſeigniorie by deed mdented and inrolled, the bargainee mall not diſtraine, becauſe 
the bargainor, from whom the ſ-igntorie moveth, had never actuall 

So and for the ſame reaſon if a reverfion be granted by fine, an 
tornement diſſeiſe the tenant tor life and make a feoffment in fee, and the leſſee re- enter, the 
feoffee ſhall not difkraine. 


But if the conuſee dieth, 


ſſeſſion. 
the conuſee before at- 


1 N the ſame manner it 

is, where the reverſion 
of a tenant for life is 
granted by fine to ano- 
ther in fee, and the 
grantee afterwards dieth 
withont heire, now the 
lord hath the reverſion 
by way of efcheat ; and 
if after the tenant ma- 
keth waſt, the lord 
ſhall have a writ of 
waſte againſt him, not- 
withſtanding that be ne- 
ver attorned, carſs gud 

pra. But where a man 
claimeth by force of the 
grant made by the fine, 


eil. as heire, or as aſſig- 


nee, &c. there hee thall 
not diftraine nor avowe, 
nor have an action of 


1 
4 Ant. 309. 2. Cro. 193. 

4 Me 206. gaine and ſale by deed ; F =. 

q P Reste and eie a. de waſt, Sc. ſans attor- waſte, &c. without at- 
1 10. Rep. 45.) but this is by force ofa N n.. | tornement. 

1 ſtatute fince Lrittleton 

| wrote, 


* 


Sccondly, where he that commeth in by act in law is in the per, as the heire of the co- 
nuſee, who ſetteth in his anceſtor's ſeat, tanguam pars anteceſſoris de ſanguine, and the lol 
by eſcheat, which is an eſtranger, and commeth in meerely in the bf. 
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Sect. 58 8. 


E M. en ancient boroughs 
et cities, lou terres et tene- 


rennt 


A ESO, in ancient boroughs and 
cities, where lands and te- 
| ments 
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+Þ$ Ec. added L. and M. and Roh. } ne avewera not in L. and M. nor Rch. nor in MSS, 
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Lib. 3. 


ments deins meſme. les bo- 
roughes et cities font deviſable 
per teſlament per cuſtome et uſe, 
Sc. fo en tiel \ borough ou citie 
home ſoit ſeifie de rent ſervice, ou 
de rent charge, et deviſa cel rent 
ou ſervice a un auter per ſon teſta- 
ment et moruſt ; en ceft cas celuy 
a que tiel deviſe eft fait, poit di- 
ſtreiner le tenant pur le rent ou 
ſervice aderere, coment que le te- 
nant n attorna pas. 


Of Attornement. 


Sect. 586. 


nements within the ſame bo- (r. N. B. 121. 0.) 


roughes and cities are deviſable 

by teſtament by cuſtome and uſe, 

&c. if in ſuch borough or citie a 

man be ſeiſed of a rent ſervice, or 
of a rent charge, and deviſeth ſuch 

rent or ſervice to another by his 

teſtament and dieth; in this caſe, 

he to whom ſuch deviſe is made; 

may diſtreine the tenant for the 
rent or ſervice arere, although the 

tenant did never attorne. 


PEE doth TLiitleton put a caſe where a man may have a ſeigniory, rent, reverſion, or 
remainder meerely by the act of the party, and may diſtraine, and have any action 


without any attornement, and that is by deviſe of lands deviſable by cuſtome when 


wrote, by the laſt will and teſtament of the owner. 


Sect, 586. 


EN meſme le maner eft, lou 

home leſſa tiels tenements 
deviſables a un auter pur terme 
de vie, ou pur terme dans, et de- 
viſa le reverſion. per ſon teſtament 
a un auter en fee, ou en fee taile, 
et moruſt, et puts le tenant fait 


waſt, celuy a que Je deviſe fuit 


fait avera briefe de waſt, coment 


gue le tenant ne unque attorna. 


Et la cauſe eft, pur ceo que la vo- 
lunt le deviſour fait per ſon teſ= 
tament ſerra performe ſolonque 
Þentent del deviſour ; et fi Pef- 
feft de ceo girrait ſur Fattourne- 
ment del tenant, donques per 
caſe le tenant ne wvoyle unques 
atturner, et donques le e 
del deviſor ne ſerroit unque per- 
forme, 1 Sc. et pur ceo le deviſee 
diſtreinera, Sc. ou avera action de 
waſt, Sc. ſans attournement. Car 
home deviſa tiels tenements a un 
auler per ſon teſtament, habendum 
Hbi imperpetuum, et moruſt, et 


le deuiſee enter, il ad fee ſimple, 


S cas added L. and M. and Roh. 


+ Sc. added L. and M. and Roh. 


IN the ſame manner is it, where 

a man letteth ſuch tenements 
deviſable to another for life, or 
for yeares, and deviſeth the rever- 
ſion by his teſtament to another 
in fee, or in fee taile, and dyeth, 
and after the tenant commits waſte, 
he to whom the deviſe was made 
ſhall have a writ of waſte, although 
the tenant doth never attorne. 


And the reaſon is, for that the will G. rep. 120. 3. Rep. ugh 
of the deviſor made by his teſta- 6. Rep. 16. 81.) 


ment ſhall} bee performed accord- 
ing to the intent of the deviſor; 


and if the effect of this ſhould 
lye upon the attornement of the 


tenant, then perchance the tenant (8 Rep. 94 


would never attorne, and then the 


will of the devifor ſhould never (:0. Rep. 46. 87.) 


bee performed, &c. and for this 


the deviſee ſhall diſtraine, &c. or ( Rep. 66.) 


he ſhall have an action of waſte, 

&c. without attornement. For if a 

man deviſeth ſuch tenements to a- 

nother by his teſtament, Sabendum 

fibiimperpetuum, and dieth, and — 
cau 
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( Roll. Abr. 293) 
Vide Set. 167. 
Frotion li. 1. f. 11. & |. 60, 
Ticta lib. 8. cap? 13 * * 
B:11ton fol. 78. & f. 212. bh. 
(6. Rep. 23. Ant. 9. b.) 


22. F. g. 16. 34. II. 6. 7. 
13. H. 7. 13. 19. H. 8. 4 


Vide Set. 167, 


(6. Rep. 6g. a.) 


Cap. 10. 


cauſa qui ſupra; * uncore + fi 
fail de feoffinent uſt eſte |. fait a 
luy per le deviſor en ſa vie 

meſmes les tenements, habendum 
ſibi imperpetuum, ef livery de 
ſeiſin fur ceo fuit fait, il n'averait 
eftate forſque pur terme de ja 


Ve. 


Of Attornement. 


Sec. 587. 


deviſee enter, hee hath a fee ſimple, 
cauſa qud ſupra; yet if a deed of 
feoffment had beene made to him 
by the deviſor of the ſame tene- 
ments, habendum ſibi imperpetuum, 
and livery of ſeiſin were made 
upon this, heeſhould have an eſtate 
but for terme of his life. 


OTH this and the precedent caſe ſtand upon one and the ſame reaſon, which Littleton 


performe 


here yeeldeth, viz. becauſe that the will of the dev iſor expreſſed by his teſtament ſhall be 
4 according to the intent of the devifor ; and itſhall not ke in the power of the te- 


nant or leſſee to fruſtrate the will of the deviſor by denying his attornment. Here Littleton 
mentioneth a maxime of the common law, viz. 2zod ult'ma woluntas teflatoris if perimplinda 
ſecundum weram intentionem ſuam ; and, Reipublice intercfi ſuprema hominum teſiamenta rata 


habert. 


Teſt ament, Teflamentum, i. e. teſtatio mentis which is made aullo praſentis metu peri- 
culi, ſed ſold cogitatione mortalitatis. Omne tflamentum morte conſummatum. 

Car 7 home deviſa tiels tenements a un auter, &©c. Here Littl:ton putteth 
a caſe where the intent of the teſtator ſhall be taken, viz. where a man by deviſe ſhall have a 
tee ſimple without theſe words (heires) ; and here Litileton putteth the diverſitie betweene a 


will and a feoffment. 


Now by the ſtatutes of 32. and 34. H. 8. (as hath beene ſaid in the chapter of Burgage) 
lands, tenements, and hereditaments are deviſable, as by the ſaid acts doe app:are, 


Sect. 587. 


JTE M. fi home ſeifie d'un man- 

nor quel eft parcel en demeſne 
et farcel en ſervice, et ent ſoit 
diſſeifie, mes les tenants que teig- 
non? del mannor ne ungue attour- 
nant a le diſſeiſor ; en ceſt 
cas, coment que le diſſeiſor mo- 
ruſt ſeiſie, et fon heire ſoit eins 
per diſcent, &c. uncore poit le 
diſſeiſce dliſtreine pur le rent 
arere, et aver les ſervices, &c. 
Mes fi les tenants viendront 
al diſſeiſor, et diont, Nous de- 
 vergnomus voſire tenants, Ec. 
cu auter attournement a luy fe- 
 fayent, c. et puis le 4 
moruſt ſeiſie, dongue le difſeiſee 
ne poit diſtreine pur le rent, &c. 
pur ceo que rout le manor diſcen- 


diſt al beire le diſſetſor, &c. 


ALSO, if a man bee ſeiſed of a 


mannor which is parcell in 
.demefne and parcell in ſervice, and 
is thereof diſſeiſed, but the tenants 


which hold of the mannor doe ne- 


ver attorne to the diſſeiſor; in 
this caſe, albeit the diſſeiſor dieth 
ſeiſed, and his heire is in by diſ- 
cent, &c. yet may the diſſeiſee 


diſtreine for the rent behinde, and 


have the ſervices, &c. But if the 
tenants come to the diſſeiſor and 
ſay, We become your tenants, &c. 
or make to him ſome other at- 
tornement, &c. and after the diſ- 
ſeiſor dieth ſeiſed, then the diſſei- 
ſee cannot diſtraine for the rent, 
Kc. for that all the mannor de- 


ſcendeth to the heire of the diſ- 


1ciſor, &c. 


L TLETON having ſpoken of eſtates gained by. law ful eonveyances, doth now ſpeake 


of eſtates gained by wrong; and here putteth a caſe of a ditle1fin of a mannor, where 


It appeareth, that the ditſ;3for cannot difſeiſe the lord of the rents or ſervices without 


the 


* et added L and NI. and Roh + Ale, L. amd M. and Roh» f 2% Ge fait, L. and M. ga le=de le, L. and NI. and Roh. 
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Lib. 3+ 


the attornement of the tenants to the diſſciſor : for ſeeing an attornement is requiſite to a 
feoffment and other lawfull conveyances, 2 fortiori, a diſſeiſor or other wrong doer ſhall not 


Of Attornement. Set. 588, 589. 323 


gaine them without attornement. The like law is of an abator and an intrudor. But albeit 6. H. 7. 14. 11. H. 5. 28. 
the diſſeiſor hath once gotten the attornement of the tenants and payment of their rents, 1. II. 4. 14 a. b. 

yet may they refuſe afterwards for avoiding of their double charge. And here the attorne- (Cte. Car. 393- Ant. 180.) 
ment of the tenant of a mannor to a diſſeiſor of the demeanes ſhall diſpoflefie the lord of the 
rents and ſervices parcell of the mannor, becauſe both demeanes, rents and ſervices make 


but one entire mannor, and the demeanes are the principall : but otherwiſe it is of rents and 


ſervices in groſſe, as in this next Section our author teacheth us. 


Sect. 8 88. 


E S fe un tient de moy per 
rent ſervice, le quel eft un 
ſervice en graſſe, & et nient per rea- 
fon de mon mannor, et un auter 
gue nul droit ad, + claima le rent, 
ret receive et prent meſine le rent 
de mon tenant per coberſion de 
2 ou per auter forme, et 
iſſerfiſt may per tiel prender de 
rent; coment que tiel diſſeiſor mo- 
rujt iffint ſeifie en pernant de rent, 
uncore apres ſa mart jeo puiſſay 
bien diſireiner le tenant pur le 
rent que fuit aderere devant le 
|| deceaſe del diſſeiſor, et auxy a- 
pres fon deceafe. Et la cauſe ft, 
pur ceo que tiel diſſeiſor n'eſt pas 
mon differ forſque a ma elec- 
tion et ma valunt. Car coment 
- il prent le rent de mon tenant, 
c. uncore jeo puiſſay a touts 
foits diſtreiner mon tenant pur 
le rent arere d. Mint que il gſt a 
moy forſque ſicome jeo voile ſuffe- 
rer le tenant eſtre per tant de 
temps arere pur paier a moy meme 
de rent, &c. 


(i. Roll, Abt. 662.) 


BUT if one holdeth of mie by 88 


rent ſervice, which is a ſervice Roll, Abr. 658.” 


in groſſe, and not by reaſon of my 


N, . 179+ K. 


mannor, and another that hath no 


right, claimeth the rent, and receives 
and taketh the ſame rent of my te- 
nant by coertion of diſtreſſe, or by o- 
ther forme, and diſſeiſeth mee b 
ſuch taking of the rent; albeit luck 
diſſeiſor dieth ſo ſeiſed in taking 
of the rent, yet after his death I 
may well diſtreine the tenant for 
the rent which was behinde be- 
fore the deceaſe of the diſſeiſor, 
and alſo after his deceaſe. And the 
cauſe is, for that ſuch diſſeiſor is 
not my diſſeiſor but at my election 
and will. For albeit he taketh the 
rent of my tenant, &c. yet I may at 
a'l times diſtreine my tenant ſor 
the rent behinde, ſo as it is to mee 
but as if I will ſuffer the tenant to 
bee ſo long time behinde in pay- 
ment of the ſame reat unto me, 
&c. 


SeQ. 589. 


CAR le payment de mon te- 

nant a un auter a que al ne 
doit pas payer, n'eſt pas diſſeifn 
a moy, ne oujta moy pas de mon 
rent ſans ma volunt i et ma elec- 
tion, Sc. Car coment que jeo puiſ- 


ſoy aver aſſiſe euvers tiel per- 


® et nient per reaſon de mon mannor, not in I- and M. nor Roh. 
et recerye—=g receiver, L. and M. and Roh. 
+ per—4e, L. and M. and Roh. 


and Roh. 


(Ant 189. b. 
8. Siderf. 75.) 


FOR the payment of my tenant (3 Rer. 57 


to another to whom hee ought 
not to pay, is no diſſeiſin to me, nor 
ſhall ouſt me of my rent without 
my will and election, &c, For al- 
though I may have an aſſiſe againſt 
ſuch pernor, yet this is at my elec- 
nor, 


Aeceaſe - diſtlreſs, L. and M. and Roh. 


8 C 


+ claima — claimant meſm?, I.. and N. and Roh. 


$ &@c- added L. and M. 


q ct—ox ſans, L. and M. and Roh. 


h | 
LID. 3. Cap. 10. 
nor, uncore coo off a mon elec- 
tion, ft geo voile prender luy come 
mon dliſſeiſor, ou non. Iſint tiels 
lliſcents de rents en gros ne 0u- 
fteront pas le ſeiguior de diftrey- 
ner, mes a cheſcun temps ils 
proyent bien diſtreiuer pur le rent 
arere, &c. Et en ceſt caſe ſi apres 
le dliſtreſſè de luy que ihint torci- 
ot prifi le rent, geo graunt 
fer mon fait le ſervice a un auter, 
ef te tenant attourne, ceo eft 4 
fets bone, et les ſervices per tiel 


yo erg 


(Cro. Car. 30g. 


24. E. 3. 4. 1. E. 5.5. 

See the authorities there ſollow- 
ing in the next parotle. 

8. E. 4. 1. 2. II. g. tit. Aff. 429. 


16. E. 3. Releaſe 36. 1. E. 5. 5. 
F. N. B. 179. E. 13. E. 4. 8. 
Flet. li. 4. ca. 12. 


bringing of an alſiſe, Ce. 


„„ 


can be no dificiſin of the rent. 
{Ant. Sect. 341.) 


a F 


con. 


r r e 


Of Attornement. 


Sect. 590, 


tion, whether I will take him as 
my diſſeiſor, or no. So ſuch diſ- 
cents of rents in groſſe ſhall not 
ouſt the lord of his diſtreſſe, but 
at any time he may well diſtreyne 
for the rent behinde, &c. And 
in this caſe if after the diſtreſſe of 
him which ſo wrongfully tooke 
the rent, I grant by my deed 
the ſervice to another, and the 
tenaunt attorne, this is good 
enough, and the ſervices by 
ſuch grant and attornement are 


by 

1 grant et attournement mainte- preſently in the grantee, &c. But 
3 nant ſont en le grantee, Sc. Mes otherwiſe it is where the rent is 
5 autorment et lau le rent eſt far- parcell of a mannor, and the diſ- 
ce! del manor, et le diſſeiſor mo- ſeiſor dieth ſeiſed of the whole 
i} ruſt feifie del inonor entier, come mannor, as in the caſe next be- 
en: le caſe procheine avant eſt dit, fore is ſayd, &c. 

L Se. ; 

2 3 H ERF Littleton putteth a diverſitie betweene a rent ſervice parcel of a mannor, 
| 1 1 whereof he had ſpoken before, and a rent ſervice in groſſe. For a man cannot be 
: : diſſeiſed of a rent ſervice in groſie, rent charge, or rent fecke, by attornement or payment of 
k the rent to a ſtrauger, but at his election; for the rule of law is, Nemo redditum alteri us invite 


* Vid. S. G. 237, 258, 239, 240, domino frocipree cut poſſitere pott; und our author hath before “ taught us what be dif- 
ſeiſins of rents ſervices, rents charges, and rent ſecks, and payment to a ſtranger is none 
of them, but at the lord's election, as our author here faith. 


Pernzr, i. e. the taker of my rent. But if the diſſeiſee bring an aſſiſe ageinſt ſuch a 


pernor, then he doth acinit himſeife out of poileſſion, 


Dijcents A diſcent of a rent in groſſe bindeth not the right owner but that he may 
24. K. 3. 40 34 16. A. p.15. diftreyne, albeit he admitted himſelfe out of potleflion, and determined his election, as by 


If the tenant of the land pay the. rent to a ſtranger which hath no right thereunto, and 
the right owner releaſe to him, this releaſe is good becauſe he thereby admitted him ele to bee 
out ot poſteffion. But if the tenant had given him any thing in name of attornement, and 
the right owner had releaſed to him, this releaſe had beene void, becauſe an attornement only 


Teo grant per mon fait, Sc. This alfo proveth, that the right owner is not out 
of poſſeſſion, and that this grant over is a demonſtration of his election that hee is in pot 
ſelf: 


SeCt. 590. 
JT FM, | jes fue feife dun 


manor, parcel en demeſne, et 
parcel en ſervice, et jes done 
certaine acres del terre, parcel de 
«eme/ne de meſine le manor, a un demeſne of the ſame mannor, to 


ALso, if I be ſeiſed of a mannor, 

parcell in demeſne, and par- 
cell in ſervice, 'and I give certaine 
acres of the land, parcell of the 
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Lib. 3. Of Attornement. Seck. 


auter en le taile, rendant à moy 
et a mes heires un certaine rent, 
Sc. fo en ceſt caſe jeo ſue difſet- 
fre de la manor, et touts les te- 
nants atturnont et payont lour 
rents al difſeiſor, et auxy le dit 
tenant en le taile paya le rent per 
moy reſerve, al diſſeiſor, et puts 
le diſſeiſor moruſt ſeifie, * &c. et 


ſon heire entra, et eſt ems per diſ- 


cent, uncore en ceſt caſe geo putſſe 
bien diſtreigner le tenant en le 
taile, et ſes heires, pur le rent per 
moy a fur le done, ſcilicet, 
auxy-bien pur le rent efteant ade- 
rere devant le deſcental heire le di. 
ſeiſor, et auxy pur le rent que hap- 
fa deſire aderere apres meſme le 
diſcent, nient obſtant tiel morant 
ſeiſie del diſſeiſor, &c. Et lacauſe eft, 
fur ceo que quant bome dona tene- 
ments + en le taile, ſavant le re- 
verſion a luy, et il fur le dit done 
reſerva a luy un rent ou auters 
ſervices, tout le rent et les ſer- 
vices ſont incidents a la rever- 
ion; et quant un home ad un re- 
verſion, il ne puiſſoit efire oufle de 
fon reverſion per le fait d'un ef- 
trunge home, ſinon que le tenant 
foit ouſte de ſon eſtate et poſſeſſion, 
Sc. Car ſi longement I que le 
renant en lle taile et ſes heires 
continuont lour poſſeſſion per force 
de mon done, cy longement eſt le 
rever/ion en moy et en mes heres: 
et entant que le rent et les ſervices 
reſerves ſur tiel done ſont imci- 
dents et dependants al reverſion, 
guecunque que ad le reverſion, 
_—_ meſine le rent et ſervices, 
C * 


another in taile, yeelding to mee 
and to my heires a certaine rent, 
&c. if in this caſe I be diſſeiſed of (D;:r 94. b) 
the mannor, and all the tenaunts 


attorne and pay their rents 


59. 


to the 


diſſeiſor, and alſo the ſayd tenant 
in taile pay the rent by me reſerv- 
ed, to the diſſeiſor, and after 
the diſſeiſor dieth ſeiſed, &c. and 
his heire enter, and is in by diſ- 
cent, yet in this caſe I may wel dif- 
treyne the tenant in taile, and his (Cre. Car. og.) 
heires, for the rent by me reſerved 
upon the gift, /c:/zcet, as well for the 
rent being behinde before the diſ- 
cent to the heire of the diſſeiſor, 
as alſo for the rent which happeth 
to be behind after the ſame diſcent, 
notwithſtanding ſuch dying ſeiſed 
of the diſſeiſor, &c. And the rea- 
ſon is, for that when a man giveth 


lands in taile, faving the 


rever- 


ſion to himſelfe, and hee upon the 
ſayd gift reſerveth to himſelfe a 
rent or other ſervices, all the rent 
and ſervices are incident to the 
reverſion ; and when a man hath a 
reverſion he cannot be ouſted of 
his reverſion by the act of a 
ſtranger, unleſſe that the tenaunt 
be ouſted of his eſtate and poſſeſ- 


ſion, &c. For as long as the te- (g 
nant in taile and his heires conti- 


Rep. 89.) 


nue their poſſeſſion by force of my 
gift, ſo long is the reverſion in me 
and in my heires: and in as much 
as the rent and ſervices reſerved 
upon ſuch gift be incident and de- 
pending upon the reverſion, who- 


ſoever hath the reverſion, 


ſhall 


have the ſame rent and ſervices, 


&c, 


E Fc. not in L. and M. nor Roh. + aunayuter added in L. and M. and Roh. 
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Lib. 3. Cap. 10, Of Attornement. Se; 591. 


(Cro. Car. 303. 
1. Roll. Abr. 6358. 
22, Rep. 47, 48. Plowd, 197. b.) 


fa] 48. AN. p. 2. 38. H. 6. 33. 
Pl. Com. Fulmerſtone's cafe 13. 
Lib. 5. fol. 11, 12. 25. 19. E. 2. 
Briefe 845. 4+ E. g. Briete 71 3. 
(Poſt. 349. 11. Rep. go. b) 


Sect. 591. 


N meſme le maner eſt, lou IN the ſame manner is it, where 

jeo leſa parcel del demeſne I let parcell of the demeſnes of 
del manor a un auter pur terme the mannor to another for terme 
de vie, ou pur terme d ans, rendant of life, or for terme of yeares, ren- 
a moy certaine rent, &c. coment dring to mee a certaine rent, &c. 
que geo ſoy diſſeiſie del manor, Cc. albeit I be diſſeiſed of the mannor, 
et le diſſeiſor moruſt ſciſie, ® &c, et &c. and the diſſeiſor die ſeiſed, &c. 
ſon beire eſteand eins per diſcent, and his heire bee in by diſcent, yet 
uncore jeo diſtreiner pur le rent I may diſtreine for the rent arere 
arere ut ſupra, nent obſtant tiel ut ſupra, notwithſtanding ſuch diſ- 
diſcent ; car quant home ad fait cent; for when a man hath made 
tiel done en tazle, ou tiel leas pur ſuch a gift in taile, or ſuch a leaſe 
terme de vie, ou pur terme d'ans, . for life, or for yeares, of parcell of 
del parcel de le demeſne de un the demeſnes of a mannor, &c, 


manor, &c. ſavant le reverſion a ſaving the reverſion to ſuch donor 


tel donour ou leſſour, Sc. et puis or leſſor, &c. and after he is diſſei- 
il ſoit diſſeiſie de le manor, Sc. tie] ſed of the mannor, &c. ſuch rever- 


reverfion apres tiel diſſeiſin eſt ſion after ſuch diſſeiſin is ſevered 


ſever del manor en fait, coment from the mannor in deed, though 
que ne ſoit ſever en droit. T Et i/> it be not ſevered in right. And fo 
int poyes veier (mon fits} diver- thou mayſt ſee (my ſonne) a diver- 
tie, lou il y ad un manor par- ſitie, where there is a mannor par- 
cel en demeſne et parcel en ſer- cell in demeſne and parcell in ſer- 
vices, les queux ſervices ſont par- vices, which ſervices are parcell 
cel de meſne le manor nient in- of the ſame mannor not incident 
cidents a aſcun reverſion, &c. to any reverſion, &c. and where 


et lou ils ſont incidents al rever- they are incident to the reverſion, 


fion, &c. &c. 


HEE L.ittl:ton putteth a diverſitie betweene rents and ſervices parcell of a mannor 
(whereof he had ſpoken before) and rents and ſervices incident to a revertion parce!l 
of a mannor. 

And the reaſon of this diverſitie is, for that as long as the donee in taile, leſſee for life, or 
leſſee for yeares, are in poſſeſſion, they preſerve the reverſion in the donor or leſſor; and fo 
long as the reverſion continue in the donor or lefior, ſo long do the rents and ſervices which 
are incident to the reverſion belong to the donor or leſſor. Neither can the donor or leſſor 
be put out of his reverſion, unleſſe the donee or leſſce be put out of their poſſeſſion; and if 
the donee or leſſee be put out of their poſſeſſion, then conſequently is the donor or leſſor put 
out of their reverſion. Burt if the donee or leſſee mak» a regreſſe, and regaine their eſtate and 
poſſeſſion, thereby doc they 7 facto reveſt the reverſion 1a the donor or leſſor. 

And here is to be obſerved, that when à man is ſeiſed of a mannor, and maketh a gift in 


taile, or caſe far life, &c. af parcell of the demeſue of the marmor, [a] the reverſion i part 
of the mannor, and by the grant of the manvor the reverſion ſhall paſſe with the attorne- 
ment of the donee or leſſee. But if the lord make a gift in taile, or a leaſe for life of the whole 
mannor, excepting Blacke- Acre, parcell of the demeſnes of the mannor, and after he granteth 
away his mannor 3 Blacke-Acre tha!l not paſſe ; becauſe during rhe eſtate taile, or Icaſe tor 

lite, 


Fc. not in L. and M. + efteant not in L. and M. nor Rch. * Ec. added L. and M. and Roh. 
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Lib. 3, Of Diſcontinuance. Seck. 592. 


life it is ſevered from the mannor. And fo note a diverſitie, that a reverſion of part may 
be parcell of a mannor in poſſeſſion, but a part in poſſeſſion cannot be parcell of the reverſion 
of a mannor expectant upon any eſtate of freehold. But if a man make a leaſe for yeares 
of a mannor, excepting Blacke Acre, and after granteth away the mannor, Blacke Acre 
ſhall paſſe, becauſe the freehold being entire, it remaineth parcell of the mannor, and one 


| 325 


præcipe of the whole mannor ſhall ſerve. But otherwiſe it is in caſe of the gift in taile or 


leaſe for life excepting any part, there muſt be ſeverall writs of præcipe, becauſe the frechold 
is ſeverall. 


CHAP. 11. Of Diſcontinuance. Sect. 592. 


Iſcontinuance eft JYIſcontinuance is J)1ſcontinuance is a vide Sed. 6% 
un ancient pa- an ancient word word —— 
or continuare 


rol en la ley, et ad in the law, and hath and continuo, 


4 WAG : . : is to continue without in- 
divers fignifications, divers ſignifications, termifſion. Now by addition 


0 of de (eiphoniæ gratid dis 
Sc. Mes quant a in &c. But as to one 0 it), which is privative, 
entent il ad tiel A- intent it hath this ſig- it ſigniſieth an intermiſſion. 
ui fication, ſcilicet, lau nification, vis. where Piſcontinuare nibil aliud gn. 
: f 4 fiat quam intermittere, deſue- | 
un home ad alien a un a man hath aliened to e, ;nterrumpere. And as 
auter certaine terres another certaine lands our author faith, [a] it [4]8.H.4.8. b. 11, H. 4.8, b. 
ou tenements et mo- or tenements and hrs ed R 
ruſt, et un auter ad dieth, and another A diſcontinuance of eſtates (10. Rep. 97.) 
. 0 in lands or tenements is pro- 
droit de aver miſines hath right to have perly (in m naderfiznd- 
les terres ou tene- the ſame lands or te- ng) an alienation made or 
d # nements. but hee may ſuffered by tenant in taile, or 
ments, mes il ne port pes eh * by any that is ſeiſed in auter 
entrer en eux per not enter into them droit, whereby the ifſue in 
cauſe de tiel aliena- becauſe of ſuch an * 2 the heire ſucceſſor, 
. . or thoſe in reverſion or re- 
tion, &c. alienation, &c. mainder, are driven to their 
action, and cannot enter. 


All which is implied by the deſcription of our author, and by the (c.) in the end of this 
Section. 


I have added (properly) by good warrant of our author himſelfe, for SeHione 470. he uſeth 
diſcoutinuance - a deveſting or diſplacing of a reverſion, though the entrie be not taken 
away. | 
This diſcontinuance conſiſteth in doing or ſuffering an act to be done, as hereafter ſhall (1- Roll. Abr. 130. 485.) 
appeare. And where our author ſaith, that it hath divers ſigniſications, there is alſo a diſ- 
continuance of proceſſe conſiſting in not doing, where the proceſſe is not continued, con- 
cerning which there is an excellent ſtatute e in furtherance of juſtice in [5] 1. E. 6. and [5] Vide the Statutes of 1, E. 6. 
is well expounded in my Reports, and therefore need not here to be inſert WE * Ca. 7. & 31. Eliz. c. 1. lib. 3. 
There is another exroneous proceeding, and that conſiſteth in miſdoing ; as when one pro- : 30.7 * le caſe de diſcon- 
ceſſe is awarded inſtead of another, or when a day is given which is not legall, this is called (r. Sid. 1 3 3 284.) 
a miſcontinuance, and if the tenant or defendant make default, it is error; but if he appeare, 99. E. 3. 7. a. 46. E. 3. 30. 
then the mi ſcontinuance is ſalved, otherwiſe it is of a diſcontinuance, Bur let us returne to 37. H. 6. 25. 26. 9. E. 4. 18. 
the diſcontinuance of eſtates in lands, whereof Litileton doth treat in this Chapter. 12. E. 4. 


Signiſications. Here (as in many other places) it appeareth how neceſlary it is to vide Sect. 74. 174. 194- 441-520. 
know the lignification of words. 
And in this Chapter it appeareth, that when Littleton wrote, the eſtate in lands and tene- 
ments night have beene A Leentinved five manner of wayes, viz. by feoffment, by fine, by re- 
leaſe with warrantie, confirmation with warrantie, and by ſuffering of a recovery in a 


precipe 


(1) I. As to diſcontinuances in general: — In note 1. 2 239- a. it was obſerved, that in the caſe of a diſſeiſin, while the poſſeſſion 
remains in the diſſeiſor, it is a mere naked poſſeſſion, unſupported by any right; and that the diſſciſee may reſtore his poſſefſion, and 
E a total end to the poſſeſſion of the diſſeiſor, by an entry on the land, without any previous action; but that, if the diſfeiſor dies, the 
eir comes to the poſſetſion of the eſtate by a lawful title. It is the ſame if the diſſeiſor aliens ; the alienee comes in by a lawful title. By 
reaſon of this lawful title, the heir, in the firſt inftance, and the alienee, in the ſecond, acquires a preſumptive right of poſſeſſion which is 
ſo far good even againſt the perſon diſſeiſed, that he loſes by it his right to recover the poſſeſſion by entry, and can only recover it by an 
action at law, When the right of entry is thus loſt, and the party can only recover by action, the pollcion is ſaid to be diſcontinued: 
This is the general import of the word diſcontinuance ; but, in its uſual acceptation, it ſigniſies the effect of alienations made by huſbands 
ſeiſed jure uxoris ; by eceleſiaſtics ſeiſed jure ecclefie ; or by tenants in tail; thoſe being the three inſtances adduced by Littleton of a 
diſcontinuance. But other caſes, where the party having the right could not reſtore his poſſeſſion by entry, and was therefore left to his 
remedy by action were alſo, in Littleton's time, termed diſcontinuances. Thus, before the ſtatute of the 11, H. 7. c. 20. the aliena« 
tions of a woman ſeiſed of an eſtate in dower, or of any eſtate of the gift of her huſband, or of any of his anceſtors, were ſaid to be a 
diſcontinuance ; and before the ſtatutes of 32. H. 8. c. 31. and 14. El: c. 8. recoveries ſuffered by tenants for life, or tenants by the 
courteſy, or tenants in tail, after poſſibility of iſſue extinCt, or even by the feoffee of tenant for years, worked a diſcontinuance. See 
Sir William Pelham's caſe, 1- Rep. 14. It is to be obſerved, that there is a material difference between the ſituation or title of the 
alience of any perſon whoſe alienation makes a diſcontinuance, and the ſituation or title of the heir or alience of a difſeiſor ; for the heir 
and alienee of a difſeifor immediately claim under a perſon coming in by a wrongful title, and their eſtates, though not defeaſible by 
entry, are immediately defeaſible by action. But the alience of every perſon, whoſe alienation is faid to be a diſcontinuance, claims 
by a perſon” having a lawful eſtate, and the eſtate of the alience is unimpeachable during the life of the diſcontinuor. It ſhould alſo be 
obſerved, that a ditcontinuance extends to thoſe cafes only, where a perſon is diſpoſſeſſed of an eſtate of freehold ; and where, though he 
has loft his right of entry, he can ſtill recover the poſſeſſion by action. At the common law, it there was a term for years, and the 
tenant of the freehold ſuffered a common recovery by covin, it was a good bar to the termor; for, not having the freehold, he could 
not falſify the recovery, ſo that all his term and intereſt in the land was loſt, and his only remedy was an action of covenant againſt 
the leſſor. His poſſeſſion, therefore, or rather his intereſt, was abſolutely loſt, not merely interrupted. Even after the ſtatutes of 
Glouceſter, and the 21, H. 8. c. 15. which preſerved the intereſt of the termor for years, againſt a common recovery, as the poſſeſſion 
of the termor for years is conſidered in the law as the poſſeſſion of him who has the next eſtate of frechold, the recovery is never ſaid 
to diſcontinue the eſtate of the termor for years; the expreſſion diſcontinuance being applied ſolely to thoſe caſes where the freehold is 
diveſted, The peculiar import of the word diſcontinuance, where applicd to the cafes mentioned by Littleton, is ſhortly, but 
forcibly exprefſed by Mont. 1 who explains the word diſcontinuance Interruption du droit, qu en a ſur un fendi, par la 
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Cap. 11. Of Diſcontinuance, Sect. 593, 594. 


præcipe quad reddat. And this was to the prejudice of five kinds of perſons, wiz. of wives, 
of hcires, of ſucceſſors, of thoſe in reverſion, and of thoſe in remainder. But for wives, 
and their heires, and for ſucceſſors, the law is altered by acts of parliament fince Littleton 


F. N. B. 195. Bracton li. 4. fol. 


323. Flu hb. 5. Ca. 34 


wrote, as in this Chapter in their proper places thall appeare, 


H ERE Littlton putteth 
an example of a diſ- 
continuance made by one 
ſeiſed in auter droit, as by an 
abbot who had a fee ſimple 
in the right of his monaſtery, 
and thercfore his alienation 
without the aſſent of his co- 
vent had beene a diſconti- 
nuance at the common law, 
and had driven his ſucceſſor 
to a writ de ingreſſu fine aſſen- 
ſu capituli. 


De ingreſſu ſine aſ- 
ſenſu capituli, Sc. 
It is called ſo becauſe the ali- 
enation was fine aſſenſu capi- 
tuli; for it it had beene cum a/- 
ſenſu capituli, it ſhould have 
beene a barre to the ſucc* flor. 
And becauſe the ſucceſſor 
could not enter, the common 
law gave him this writ, and 
is ſo called of theſe words con- 
tained in the writ, which writ 
you may read in the Regiſter 
and Fitzherbert's N. B. 
And here is to be noted, 
that in law the covent, al- 


Sect. 593. 
SICOME un abbe 


ſeiſie de certaine 
terres ou tenements en 
fee, et altenaſt meſmes 
les terres ou tenements 
a un auter en fee, ou 
en fee taile, ou pur 
terme de vie, of * puis 
labbe moruſt, ſon ſuc- 
ceſſor ne poit enter en 
les dits terres ou tene- 
ments, coment que il 
ad droit eux aver come 
en droit de ſon meaſon, 
mes il oft mis a ſen 
aclion de recoverer 
meſmes les terres ou 
tenements, quel eft ap- 
felle, breve de in- 
greſſu ſine aſſenſu ca- 


pituli, &c. + 


S if an abbot be 
ſeiſed of certaine 
lands or tenements in 
fee, and alieneth the 
ſame lands or tene- 
ments to another in 
fee, or in fee taile, or 
for terme of life, and 
after the abbot dieth, 
his ſucceflor cannot 
enter into the ſaid 
lands or tenements, 
albeit he hath right to 
have them as in right 
of his houſe, but heis 
put to his action to re- 
cover the ſame lands 
or tenements, which 


is called a writ, breve 


de ingreſſu fine aſſenſu 


capituli, Sc. 


* 


. E. 4. 86, e 
( wha. 536.) beit they be regular and dead 


(Ant. 85. 3.) perſons in law, yet are they ſaid in law to be cafitulum to the abbot, as well as the deane 
(Poſt. 341. b.) and chapter, that be ſecular to the biſhop. But it is to be obſerved and implied in this (Sc.) 
(11. Rep. Magdalen College's that, a ſole body politike that hath the abſolute right in them, as an abbot, biſhop, and the 
caſe.) like, may make a diſcontinuance; but a corporation aggregate of many, as deane and chap- 
ter, warden and chaplaines, maſter and fellowes, maior and comminaltie, &c. cannot make 
any diſcontinuance ; for if they joyne, the grant is good; and if the deane, warden, maſter, 
or maior make it alone where the body is aggregate of many, it is void, and worketh a 
diſſeiſin. But now (as hath beene ſaid) by the ſtatute of 27. H. 8. and 31. H. 8. all the ab- 
See more of this matter hereafter bots, priors, and other religious perſons are ſo diſſolved, as there be none remaining this day, 
in this chapter Sect. 648. and and by the ſtatutes of 1. &1/iz, and 13. Eliz. cap. 10. and 1. Fac. cap. 3. biſhops and all 
before Scct. 528. other eccleſiaſticall perſons are diſabled to alien or diſcontinue any of their eceleſiaſticall 
livings, as by the ſame acts doth appeare (1). 


e 
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Sect. 594. 
EN droit ſa feme, FTE M. ji home ſeifie ALSO, if a man be 


Se. (2) That is to de terre come en droit ſeiſed of land 
ſay, in fee ſimple, fee taile, as in right of his 
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vente qu'un autre charge de conſerver ce droit, en a faite. Sce Anciennes Loix des Francois, 2 vol. 435+ Our doctrine of diſ- 
continuance bears ſome analogy to the doctrine of interrupt ion in the civil law. — There, interruption, when applied to the real pro- 
perty, ſignifies the ouſting of a perſon from the poſſeſſion of his land. From that time, he ceaſcs to be the poſſeſſor of it; and if he 
does not renew his poſſeſſion, but permits the diſpoſſeſſor to retain it, he abſolutely loſes his right to it, and the diſſeiſor is ſaid to 
acquire it by preſcription. It is obſervable, that by the laws of the Twelve Tables, poſfeſſion during two years formed u preſcription 
for land; one year, for perſonal eſtate. Dio. Sic. 20. In 3. Rep. fol. 8. b. 9. a. Lord Coke obſerves, that the reaſon why the 
law will not permit a perſon who is in by judgment of law, to have his poſſeſhon diſturbed by the diſſeiſee, is, * to take away the 
„ multiplicity and infiniteneſs of ſuirs, trials, recoveries, and judgments in one and the fame caſe ; and therefore in the judgment 
* and policy of the law, it was thought more profitable 16 the commonwealth, and more for the honour of the law, to leave ſome 
* without remedy, and to put others to their writ of right, without any retpect of coverture, &c. than that there ſhould not be any 
„end of actions and ſuits.” 

(1) II. As to diſcontinuances by ecclefiaſtical perſons It is generally ſuppoſed that eceleſiaſtical perſons were permitted to acquire 
real eſtates, as carly as the reign of the emperor Conſtantine. The tenth century is commonly coulidered as the period when donations to 
them were moſt frequent and conſiderable. Very ſoon after they were permitted to acquire, they were reſtrained from alienating, their 
property. Sce Dec. Gra. Caf. 12. Q_2-c.3. Long leaſes made by cccloſiaſtical perſons, are declared to be null by the Council of Trent, 
Sefl. 25. de Ref. ch. 11. For the learning relating to the leaſes made by eccletiaſtical perſons, the editor begs to refer to the much- 
admired collections on this ſubject in Bacon's Abr. vol. 3. tit. Leaſes, ſuppoſed to be extracted from a manuſcript of Sir Geoflry 
Gilbert. It is to be obſerved, that biſhops and abbots were ſuppoſed to have the poſſoſſion in fer, and might therefore alien in fee; 
but parſons were conſidered to have no more than a I eſtate. See Gilb. Ten. 198. | 

(2) III. As to diſcontinuances by perſons ſeiſed jure uxoris :=lt is generally ſuppoſed that women, by reaſon of their incapacity to 
perform military duty, were not originally admitted to ſuecegd to proper fiefs ; fo that if the fief, by its original conſtitution, were 
deſcendible to the females, it was, upon that very account, ranked among 721proper fiefs. Sce Craig. de jure Feud. 48. 30. 236. 
Stry. Ex. Jur. Feud. cap. 4. 2. cap 15. 2. 3. By the Salic law, the females were excluded from ſucceeding to eſtates, either !incally 
or collaterally.— It may not be improper to mention here, that there are two different codes of this law. One of them is ſuppoſed 
to have been collected before chriſtianity was received into France, —The other is of a later date; and appears to be a republication 
of the former, with conſiderable alterations, both in ſubſtance and phraſeology ; and with ſeveral new regulations ſuppoſed to have 
been made by the 1 who filled the throne of that kingdom, after the introduction of chriſtianity.— The former code contains 
the following clauſe : ** De trrrd verd Salicd in mulierem nulla portio hereditatis traut; ſed hoe wirilis Sexus acquirit ; hc ft, 
% filit in hereditate ſuccedunt . In the latter, it is expreſſed in this manner: De teryd 112m Salicd, nulla portia hereditatis mu- 
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Lib. 3. Of Diſcontinuance, Sect. 594 


de fa feme, * &c. et wife, &c. and thereof 
ent enjeoffa un auter, infeoffe another, &c. 
&c.+et moruſt, la feme and dieth, the wife 
ne puit enter, mes eff may not enter, but is 
mis a fon action, le- put to her action, the 
quel eft appel, cui in which is called, cui 
vita, &c. in vitd, &c. 


1 


or for life. Here Littleton put- 
teth another caſe where a man 
is ſeiſed in auter droit, and may 
make a diſcontinuance, as 
the huſband ſeiſed in the right 
of his wite, and therefore the 
common law gave her a cui 
in vita, and her heire a ſur cui 
in vita, becauſe they could not 
enter. But this is altered lince 
our author wrote, by the 


ſtatute of 32. H. 8. by the purview of which ſtatute, the wife and her heires after the deceaſe 
of her huſband may enter into the lands or tenements of the wife, notwithſtanding the alie- 


nation of her huſband. 


And here is one of the alienations to make a diſcontinuance, e. a feoffinent ; and where 
our author ſpeaketh of a huſband ſciſed in the right of his wite, ſo it is where the huſband 
and wite are joyntly ſeiſed to them and their heires of an eſtate made during the coverture, 
and the huſband make a f-offment in fee, and dieth, the wife now may enter within that 
ſtatute, although it was the inheritange of them both. And ſo it is if the feoffinent be made 
by the huſband and wife, (albcit the words of the ſtatute be by the huſband only) for in ſub- 


ſtance this is the act of the huſband only. (1) 


It the huſband cauſe a precipe quod reddat upon a faint title to be brought againſt him and 
his wife, and ſuffereth a recovery without any voucher, and execution to be had againft him 
and his wife, yet this is holpen Dy the ſtatute ; for this by like conſtruction is the act of the 


huſband, and the words of the 


atute be, malle, ſuffered, or done. 


It the huſband make a teoftment in fee of the lands which he holdeth in the right of his 
wife, and after they are divorced cau/@ præcontractit, yet the woman may enter within the 
purview of that ſtatute, and is not driven to her writ of cu/ ante divortium, as ſhe was at the 
common law, albeit the entrie be by the ſtatute given to the wife, and now upon the mat- 
ter ſhe was never his lawfull wife. But it ſufhceth that ſhe was his wife de fatto at the 
time of the alienation, and where her huſband dicth ſhe cannot be his wife at the time of the 


entrie. 


If the huſband levie a fine with proclamations, and dieth, the wife muſt enter or avoid the 
eſtate of the conuſce within five yeares, or elſe the js barred for ever by the ſtatute of 4. H. 7. 
for the ſtatute of 32. H. 8. doth helpe the diſcontinuance but not the barre ; and the ſtatute 


ſpeaketh of a fine, and not of a fine with proclamations. 


If lands be given to the huſband and wife, and to the heires of their two bodies, and the 
huſband maketh a feoffment in fee and dieth, the wife is holpen by the ſaid ſtatute, as hath 
beene ſaid, and ſo is the iflue of both their bodies. Feme tenant in taile taketh huſband, the 
buſband maketh a feoffment in fee, the wife before entrie dieth without iſſue, he in the rever- 
fion or remainder may enter. For, firſt, the reverſion or remainder cannot be diſcontinucd in 
this caſe, becauſe the eſtate taile 1s not diſcontinued, Secondly, the words of the ſtatute be, 
Hall not be prejudiciall or hurtfull to the aui or her heires, or ſuch as ſhall have right title or in- 
tereft by the death of ſuch wife, but that the ſame wife and her heires, and ſuch other to <vhom ſuch 
right ſhall appertaiue after her deceaſe, ſhall or lawfully may enter into all ſuch mannors, lands, 

c. according to their rights and titles therein: by which words the entrie of him in the rever- 
fion or remainder in that caſe 1s preſerved. The huſband is tenant in taile, the remainder 
to the wife in taile, the huſband make a feoffment in fee; by this the huſband by the com- 
mon law did not only diſcontinue his owae eſtate taile, but his wife's remainder : but at this 
day after the death of the huſband without ĩſſue, the wife may enter by the ſaid act of 32. H. 8. 


If the huſband hath iſſue, and maketh a feoffement in fee of 


his wife's land, and the wife 


dieth, the heire of the wife ſhall not enter during the huſband's life, neither by the common 


law nor by the ſtatute. 


Cui in vita, &c. Here is alſo 3 a ſur cui in ii alſo for the heire, This writ 


here mentioned in our author is ſo called o 
reade in the Regiſter and Fitzherbert's N. B. 


Sc. not in L. and M. nor Roh. 


thoſe words contained in the writ, which you may 


Sect. 


* 


Bracton lib. 4. f. 202. & 22. & 
324. Fleta lib. 5. ca. 34. & 36. 
F. N. B. 193. Regilt. 3a. H. 8. 
cap. 28, 


(1. Roll. Abr. 634. Ant. 187. b.) 


Dier. 4. & 5. Ph. & Marie 146. 
3. Elis. Dier. 191. Lib. 8. fol. 
71, 72. Greveleye's caſe. 

(9. Rep. 140. a.) 


Greveleye's caſe ubi ſupra. 
(2. Init. 343.) 


(F. N. B. 90g. f. 7. Rep. 42. 
4. Rep. 29 


6. E. 6. Dier. 72. b. 
4. H. 7. c. 24. 


Greveleye's caſe ubi ſupra. 
Paſch, 7. Jac. 

(Hob. 261. 9. Rep. 140. 
Dyer. 224- a. 3. laſt. 216.) 


8. E. 2. tit. cui in viti 26. 
34. E. 1. ibidem go. 10, E. 3. 
12. Dier. 21. Eliz. 363. 


+ Sc. not in L. and M. nor Roh. 


(1) But a fine levied both by huſband and wife of her lands, is not within the ſtatute ; and it operates as a bar to her and her 
heirs, of all her eſtate and intereſt in the land. See 2. Rep. 57. b. 77. b. 


« lieri veniat, ſed ad wirilem ſexum tota hereditas perweniat.” But in the courſe of time, women were admitted, generally, to 
e tele nd — Salic law loſt all its force, except as to the ſucceſſion to the crown, in which reſpect it has been 
invariably obſerved from the earlieſt period of the French monarchy to the re time. This excluſion of females and their de- 


ſcendants from the crown, is now univerſally agreed to be a fundamenta 


law of that monarchy.—Even in the diſpute between 


ili 5 7 lidity of the law as to the daughters themſelves, was never queſtioned : the only diſpute 
Philip Valois and Edward the Third, the validity of the law as -_ ght 2 fe nen Hs Geo a 2 
flemb ich was held upon this affair, at Paris, and which was compoſed of the chief nobility, prelates, and burghers of the king- 
ome 9 ; ihe wars which were undertaken in ſupport of his right, proving unfavourable to the Engliſh ; it is now 
fettled beyond all controverſy, that the deſcendants of the daughters are excluded from the throne of France, as much as the 
daughters themſelves. In conſequence of this doctrine, Henry the IVth ſucceeded to the throne at the diſtance of twenty-one degrees 


was, whether it extended to the male deſcendants of the daughters. 


from his immediate predeceſſor. Sec Rapin's Diſſertation on the Salic Law, 


and Le Brun Trait des Succeſſions, l. 2. c. 2. f. 2.— 


This Ron f he throne of France did not prevent women ſucceeding there to every other dignity, fo as even to become peers 
of 8 3 are upon record of heir perſonally preſiding in their own courts, even over judicial combats z of their 
being ſummoned to, and fitting in, the court of peers; and, what is conſidered as the higheſt of honours, of their aſſiſting as peers at 


the conſecration of the king. Thus Mahaut, the counteſs of Artois, 


aſſiſted not only at the trial of Robert of Flanders, but at the 


f th tion of Philip the Long, and with the other peers ſupported his crown. So, in England the celebrated Ann 
— * Ne Dorſer and 3 had the office of hereditary ſheriff of Weſtmoreland, and exerciſed it in perſon. 
At the aſſizes at Appleby, the fat with the judges on the bench. The reader will find the revolutions in the laws and uſages of France, 
in this reſpect, ſtated with the moſt conſummate learning and perſpicuity by the Chancellor D' Agueſſeau (then Attorney-General) in 


his pleading in the great cauſe of the Duke of Luxemburgh, tom. 3. p. 643. and in his Regueft 


e ſur la Mouvance du Comte de Soiffons, 


tom. b. p. 1. & Obſervations ſur les Pairies, tom. 7. p. 398. Proces verbal de ce que 4 paſſe au Parlement de Paris en 1716, au 
ſujet d un accuſation de duel, intentec par ls Procureur general du Roi contre un Pair de Fran'e, qui n'avoit pas encore été regu en 


Parlement. Ib. 616. and ſee alſo Droit Public de la France, par Monſ. Bouquet, p. „ 
to the edict of 1711. By that edict it was declared, that in the letters for the erection of peerages, whether granted before that time, or to 
be granted afterwards, the words heirs and ſucceſſors ſhould only compriſe male children, deſcended from him in whole favour the 
peerage was firſt erected, and males deſcended from males, without the intervention of a female: That thoſe clauſes, which expreſsly 
compriſed females, ſhould be conſidered as having a condition annexed to | - 
marry no perſon without the conſent of the king, ſignified by letters patent addreſſed to the parliament of Paris : That in theſe letters 
parent the peerage ſhould be confirmed to the huſband, and his male deſcendants ; and that the peer in 


332. The cauſe of the Duke of Luxemburgh gave riſe 


them, that the female becoming entitled under them, ſhould 


whoſe favour the peerage of his 
wife 


Lib. 3. Cap. 11, Of Diſcontinuance. =SeQ. 898. 
SeCt. 595. 


ENFEO FFA un JTEM, fi tenant en LSO, if tenant in 


auler, &c. Here is taile de certaine taile of certaine 
implitd, or make a tee terre ent enfeoffſa un land thereof enfeoffe 


taile or an eſtate for life. Here , 
Littleton putteth a third ex- auler, &c. et ad iſſue another, &c. and hath 


Ar iſue ne iſſue and dieth, his iſſue 
made tenant in tane 10 , i . 
as his ue is put to his poit pas enter en la may not enter into the 


formedon in the diſcender, Ferre, coment que il ad land, albeit he hath ti- 


which is given to the iſſue in „ es . . 
nile by the” i of 14; title et droit à ceo, tle and right to this, 


Fleta lib. 5. cap. 34. E. 1. cap. 1. becauſe he can- es eſt mts a ſon ac- but 1s put to his ac- 


e; 210 Regie,” © "mot 2 5 tion, | eſt appel tion, which is called a 
4 Kep. Z- b. enant en Halle. "DP - 8 * 
Polt. 36, b.) eee a formedon en le daif- formedon in le diſcen- 


woman tenant in tuile as cender, Gc. der, &c. (1) 
to a man, and was my good law when Littleton wrote ; but now by the ſtatute of 


d] 11. H. 7. ca. 20. [4] 11. H. 7. if the woman hath any eſtate in taile joyntly with her huſband, or only to her : 
(Fl, Sett. 697. elfe or to her uſe in any lands or hcreditaments of the inheritance or purchaſe of her huſ- N 
(3. Cro. 244. band, or given to the huſband and wife in taile by any of the anceſtors of the huſband, or h 4 
1. Rep. 108. b. any other perſon ſeiſed to the uſe of the huſband or his anceſtors, and ſhall hereafter being I 
3. Rep. Lin. 8 * b. fole or with any other after taken huſband diſcontinue, &c. the ſame; every ſuch diſcontinu- 2 
ale aj hg 332. Jo. 2. ance ſhall be void; and that it ſhall be lawfull for every perſon to whom the intereſt, title, or 4 
Cro. El. 2.) inheritance, after the deceaſe of the ſaid woman ſhould appertaine, to enter, &. So as if ſuch I 
a feme tenant in taile doc make any diſcontinuance in fee, in taile, or for life, although it be 1 

without warrantie, yet this doth not take away the entry after her death, either of the iſſue or I 

of him in reverſion or remainder. This ſtatute hath beene excellently expounded by divers '$ 

[+] Lib. 3. fol. 50, 31. Sir George reſolutions and judgements [e] which I have quoted in the margent, and are worthy of due 3 
Browne's caſe cadem lib. tol. 60, obſervation. b 
Kc. Linc. Coll. caſe. Lib. * If lands were entailed to a man and to his wife, and to the heires of their two bodies, and Y 
1 . n 46. the huſband had made a feoffment in fee and died, and then the wife died, this had beene a diſ- 4 
Idem, 8 Eliz. 248. 17. Ehz, continuance at the common law: for the title of the iſſue is as heire of both their bodies, and $ 
20. Idem 19. Eliz. 354 not as heire to any one of them, and his entrie muſt enſue his title or action. 1 
TS 4 Tack. per EP formedon, De forms donationis, ſo called becauſe the writ doth 23 the I 
Lib. 8. fol. 71, 72. Greveleye's forme of the gift. And there be three kinde of writs of formedon, viz. The firſt in the diſ- 3 
caſe. cender to be brought by the iſſue in taile, which claime by diſcent per formam doni, The ſecond E. 
(F. N. B. 211. 217- is in the reverter. which licth for him in the reverſion or his heires or aſſignes after the ſtate : 
8. Rep. 88.) raile be ſpent. The third is the remainder, which the law giveth to him in the remainder, * 
his heires or aſſignes, after the determination of the eſtate taile ; of all which you may reade in K 

the Regiſter and F. N. B. 1 | N 

Here Littleton ſheweth that the iſſue in taile ſhall have a for medon in the diſcender. What XN 

other actions tenant in taile may have, and not have, is good to be ſcene. 1 

[a] 4 E. 3 3B. 43: F. 3-25 [e] Tenant in taile ſhall have a quod permittat. : 
75 8 2 > [5] Tenant in taile ſhall have a writ of cuſtomes and ſervices in le d:bet, et folet, but ſhall a 
1 F. N. B. 12g. not have it in the bet only. 0 
21. E. g. 11. 6, E. 3. 23. [e] In like manner he ſhall have a ſecta ad molendinum in le debet et ſolet, but not in the 5 

11. H. 4. 49. debet tautum. : : 
[e] 2. E. 3. Droit. 28. 13. H. 7. [a] Tenant in taile ſhall have a writ of entre in confimzli caſu and an adi, ſurement, and a : 
24. 3. E. 4. 2. 20. E. 3. Avow- 11,20 habendo, ceſſuvit, (ſchrat, waſte, and the like, : 
ry Gi l 1 le] But tenant in taile ſhall not have a writ of right ſur diſclaymer, nor a quo jure, nor a - 


ne int ve, nor a nuper oblit, or rationabile parte, nor a mordanc;fier, nor a ſur cui in 
ii; for theſe and the like, none but tenant in fee ſhall have: and the higheſt writ that a te- 
nant in taile can have is a formedon. 

Sea, 


wife was thus confirmed, ſhould take his rank only from the day of his reception in parliament, under the letters patent. In the 
ſame manner the duchy and pecrage of Aubigny was granted in 1684, to the ducheſs of Portſmouth, the duke of Richmond her 
ſon, and his heirs male; but the letters patent by which this grant was made, were not regiſtered ; for want of which, though the 
title of duke of Aubigny had always been admitted by the court of France, and the dukes and ducheſſes of Richmond had always 
been allowed at Ver:ailles the honours attached to that dignity, the peerage was not admitted by the parliament. In 1779, his grace 
the preſent duke of Richmond obtained letters patent, conlirming thoſe of 1654, but with a clauſe, that neither his grace, 
nor any of the heirs male of his grandfather, the firſt duke of Richmond, ſhould be received in parliament, until the poſleſſor 
ſhould be of the religion, and reſide in the kingdom of France; aud that the rank of the peerage ſhould take place from the date 
of the reception. "Theſe laſt letters patent have been duly regiſtered ; but his grace's rank and precedence will not begin till his 
reception. In the mean time, the regiſtry of the peerage in parliament is a recognition of it, and entitles his grace to all the other ad- 
vantages, honours, and privileges annexed to the diznity., Theſe, when the eſtate is conſiderable, are of very great importance. 
There are in France other peers, whole anceſtors have negleCted to be received in parliament, and who, being unwilling to take a 
rank lower than that which the date of their pecrage woul4 gwe them, decline to be received there now. It is faid the duc de 
Bouillon, the duc d'Elbeuf, the duc de Montbazon, and the duc de Vallentinois, are in this predicament. Some of them claim 
to be older than the duc de Uſez, who, by his anceſtors having been firſt received, is now, in fad, the firſt duke in 
France, — Both in England and in France, females originally communicated their titles and dignities to their huſbands. Many 
inſtances of this are to be found in the arguments on the claim of mr. Bertie to the barony of Willoughby. But this has long ſince 
ceaſed; and we may apply to this circumftance the remark contained in the former part of this work, reſpecting courteſy in titles 
of honour, that from the late creations by which women have been made peerefies in order that rhe iſſue of their huſbands 
might have titles, yet the huſbands themſelves continue commoners, it ſcems that this right in women to communicate peerages to 
their huſtands is conſidered as extinct. See ant. 296. not. 1. But though, by our law, a woman does not now communi- 
cate her iank or titles of honour to her huſband, vet the frechold, or the right of poſſeſſion, of all her lands of inheritance, veſts 
in him immediately upon the marriage, the right of property ſtill being preſerved to her. 1 Inſt. 351.a. 253. b. And ſee Pothier Traits | 
des Fiefs, vol. 1. p. 123. This eſtate he may convey to another. An incorrect ſtatement in the book called Caſes in Equity, duriag | 
the time of lord Talbot, fol. 167. of what was delivered by his lordſhip in the cafe of Robinſon . Cummins, ſeems to have given | 
riſe to a notion that the huſband could not make a tenant to the preecipe of his wife's eftate, for the purpoſe of ſuffering a common 
recovery of it, without the wife's previouſly joining in a fine; but it now feems to be a ſettled point that he can. Mr. Cruiſe, in 
his Eilay upon Recoveries, p. 38. has given an accurate ſtate of lord Talbot's obſervations upon this ſubjeft, which, in ſubſtance 
and almoſt in words, is agreeable to a manuſcript report of the fame caſe, in the poſſeſſion of the editor. The fame muſt be con- 
cluded from general reaſoning, For the intereſt which the huſband takes in his wite's chattels, real and perſonal, ſee ant. 300. a. 
(1): IV As 10 d'ſcontinuances by tenants in tail with reſpe to their ifſue : — It is to be obſerved, that though the eſtate of the 
tenant in tail, as to his right of poſſeſſion, or rather as to his bencficial property in the lands, has only a duration for the term of 
] his 
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Lib. 3. Of Diſcontinuance. 


ITEM. fi foit tenant 
enle taile, le reverſion 
efteant al donor et a 
ſes beires, ft le tenant 
fait feoffment, * &c. 
et moruſt ſans iſſue, ce- 
luy en le reverſion ne 
oit enter, mes eſt mis 
a ſon act ion de forme- 
don en le reverter . 


Sect. 596. 


A LSO, if there bee 
tenant in taile, the 
reverlion being to the 
donor and his heires, 
if the tenant make a 
feoffment, &c. and die 
without iſſue, hee in the 
reverſion cannot enter, 
but is put to his action 
of formedon in le re- 
verter (1). | 


Sect. 597. 


EN meſme le manner 

eft, lou tenant en 
fe taile ſciſie de cer- 
taine terre dont le re- 
mainder eſt a un auter 
en le taile, ou a un au- 
ter en fee. Si le tenant 
en le taile alienaſt en 
fee, ou en fee taile, || et 
puis deviaſt ſans if- 


ſue, ceux en le remain- 


der ne potent enter, mes 


font mis a hour briefe 
de formedon en le re- 
mainder, &c.et pur ceo 
gue per force de tielx 
fJeoffments et alyena- 
trons en les caſes avant- 
dits, et en ſemblables 
& caſes, ceux queux ont 
title et droit apres la 
mort de tiel feoffour ou 
alienour ne potent pas 
enter, mes ſont miſes a 
laur actions, ut ſupra; 
et pur ceo cauſe tiels 
Jeolfments et aliena- 
tions ſont appels diſ- 


conlinuances. 


® &c. not in L. and M. nor Roh. 


N the ſame manner 

is it, where tenant in 
taile is ſeiſed of cer- 
taine land whereof the 
remainder is to another 
in taile, or to anotherin 
fee. If thetenant in taile 
alien in fee, or in fee- 
taile,and after die with- 
out iſſue, they in the re- 
mainder may notenter, 
but are put totheirwrit 
of formedon in the re- 
mainder, &c. (2) and for 
that that by force of 
ſuch feoffments and ali- 
enations in the caſes a- 
foreſaid, and the like 
caſes, they that have ti- 
tle and right after the 


death of ſuch a feoffor 


or alienor may not en- 
ter, but are put to their 
actions, at ſupra ; and for 
this cauſe ſuch feoff- 
ments and alienations 
are called diſcontinu- 
ances. 


| &c. added L. and M. and Roh. 


+ &c. added L. and M. and Roh. 


- BeCt. 596, 597. 
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FAIT feofſment, (r. v. k. a 


C. Here is im- 
plied fee ſimple, fee taile, 
or eſtate for lite ; and in this 
and the next Section Lit- 
tleton putteth two caſes, 
where if the iſſues in taile 
faile, they in the reverſion 
and remainder are driven 
to their formedon in rever- 
fion or remainder ; and this 
remaineth as it was when 
Littleton wrote, not alter- 
ed by any ſtature. And 
the reaſon whereof theſe 
alienations in the ſeverall 
caſes in this and the next 
Section doe make a diſcon- 
tinuance, and put him in 


the reverſion or remainder 


that right had to his ac- 
tion, and tooke away his 
entry, was, for that he was 
rivy in eſtate, and for the 

netit of the purchaſor, 
and for the fuferoard ot 
his warrantie, ſo as every 
man's rizht might be - 
ſerved, 4 5 Al ag 
dant for his ancient right, 
and to the feoflee for the 
benefit of his warrantie, 


Vide Sect. 592. 597. 601. 637, 
638. 


(F. N. B. 217, b.) 
(0. Rep. 3.) 


which was founded upon 


great reaſon and equitie: 
which benefit of the war- 
rantie ſhould be prevented 
and avoided if the entrie of 
him that right had were 
lawfull, and thereby alſo 
the danger that many 
times happeneth by taking 
of poſſef ions was warily 
prevented by law. But 
then it may be demanded, 
ſecing that there was no re- 
verſion or remainder expec- 
tant upon any eſtate taile 
at the common law, nor 
the iſſue in taile had any 


remedy by the common law, 30. E. 1. Formedon 65. 19.E. a. 


if the tenant in taile had 
aliened, then by what law 
is the alienation of te- 
nant in taile a diſconti- 


Formedon 61. 
12. E. 4. 3. 


18. E. 3 40. 


(Cro. Car. 405.) 


1. Roll. Abr. 632.) 
Polt. 356. 3.) 


nuance at this day to the (Sid. 83.) 
ifſue in taile, or to him in (Ant. 391+) 


reverſion or remainder ? 
Whereunto it is thus an- 
ſwered, 


t ſcifie not in L. and M. nor Roh. 


$ auters added L. and M. and Roh. 


his life, only; yet, in the eye of the law, he is conſidered as ſeiſed of an eſlate of inheritance. To underſtand this, it ſhould be 
remembered, that, in the caſe of a fee ſimple conditional at common law, the condition, from which that eſtate took PR I- 
2 did not ſuſpend the fee from veſting in che donee, immediately by the gift. Thus, we find, that, if he aliened before 


iſſue, it not only was no forfeiture, but, if afterwards he had iſſue, it was a bar to them. See Plo. 239. 2. Inſt. 333. But the 
condition, though it did not prevent the fee from veſting in the donee, ſuſpended his power of alienation. To that power it was con- 
ſidered to be a condition precedent, that the donee hould have iſſue born. The ſtatute extinguiſhed the power; but did not affect 
the eſtate of the feudatory, in any other reſpect: ſo that a tenant in tail was as much ſeiſed of the inheritance, after the ſtatute de 
donis, as a tenant in fee ſimple conditional was, before it. Hence, if he made a feoſſment, it did not, during his life, affect or 
prejudice the iſſue. Thus his alienation was, primarily, a lawful transfer of the freehold ; the alienee came in by right ; and his 
eſtate could not be impeached, during the life of the donee. In conformity to the eſtabliſhed rule of the-common law, that when- 
ever any perſon acquired a preſumptive right of poſſeſſion, his poſſeſſion was not to be defeated by entry, however flender or un- 
lawful the title of the grantor himſelf might be, the ſtatute de donis did not abſolutely nullify che alienations of the donee in 
tail, but enabled the iſſue to defcat them by the formedon in the deſeender. It is generally ſaid that the writ of mprtd'anceſtgr was 
the only remedy, at the common law, for the iſſue, againſt the alienations of his anceſtor, and that the formedon did not lic, till the 
ſtatute de donis. This muſt be underſtood with the two following qualifications. iſt, A writ of-mortd'anceſtor.could certainly be 
maintained againſt an abator ; but, as one of the three points in that writ, to be enquired of by a jury, was, fipater vel mater fuit ſei/i- 
tics, or ſiſta, in dominico ſus ut de ſado, die quo obiit, it could not be maintained againſt a diſſeiſor. Sce, Booth 207. ad. In one 
caſe, a formedon was certainly admitted at the common law; that was, when a man had iſſue a ſon, and his wife died, and he after- 
wards took another wife, and land was given to him and his ſecond wife, and to the beirs of their two bodies begotten, and there as 
iſſue of that marriage, and both the wife and the father died, and a ſtranger abated ; there, the iſſue of the ſecond marriage could not 
mama a writ of mortd'anceſtor ; for one part of the writ is to enquire, i petens fit propinguier, heres, to which deſcription no 

of rhe ſecond venter could anſwer, while there was a ſon of the firſt venter. See Plo. 239. Booth 141+:207. Ant. 196. 
(1)V, As to alienations by tenants in tail, with reſpeA to the reverfioner : Upon the death of tenant in fee ſample conditional, if the 
eſtate was withheld from the reverſioner, either by the aliente of the tenant in tail, or by an abator, the reverſioner was entitled, at the 
common law, to a formedon in the reverter. It has been obſerved before, that if tenant in fee-fimple conditional at the common law 
alicned before he had iſſue, and afterwards had iſſue, the iſſue was barred by the alienation ; but it does not. ſcem clear whether the 
alienation in that caſe barred the reverſioner, See Plo. 235. Ant. 19-—ln general, when the ſue,jn. tail alicned, it was with warranty,; 
in that caſe, the warranty deſcended upon the iſſue in tail. and therefore prevented his claiming againſt the alienation of his, ancellvr. 

But nothing of this nature could be oppoſed to the reverſioner 

5 2) VI. As to diſcontinuances b by tenants in tail, with reſpect io thoſe in remainder It has hegngbſerved beſote , that all eſtates of 
inheritance were, at common law, either fees ſimple abſolute, or _ ſunple conditional; and that tenants in fee fumple conditional 
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Lib. 3. Cap. 11. Of Diſcontinuance. Set. 598. 


ſwered, that it is provided by the ſtatute of M. 2. ca. 1. De donis conditionalibus, quid non 
habeant iili quibus tenementum fic fucrit datum poreſiatem alienandi, Sc. Upon theſe words the 
ſages of the law have conſtrued the ſaid Act according to the rule nay peat 26 of the com- 
mon law, and that in divers and ſundry variable mabners. For ſome alienations of tenaut 
in taile, they have adjudged voydable by the iſſue in taile by action only: ſome at the election 
of the iſſur in taile to avoid it by action, entry, or claime: ſome are meerely void by the 
death of the tenant in taile: which ſeverall conſtructions were made upon the ſelfe- ſume 
words aforeſaid. 

18. E. z. 12. 19. E. 3. Bre. 468. As for example, If tenant in taile make a f offtement in fee, this drives the ifſue in taile 

24- E. 3. 28. 36. Aff. 8. 22. K. 2. to his action, which is called in law a Diſcontinuance ; and this conſtruction was made, for 

Diſcon. 50. 5-E. 4. 3- 4. H-7-17- that at the common law the feoffement of an abbot or biſhop, or of the huſband ſeiſed in the 


> 95 = 2 right of his wife, did worke a diſcontinuance, and did drive the ſuccetior and the wi.e to 


ton's caſc. their action, and forecloſed them of their entrie: and as the entrie of the iflue was taken 
away, ſo conſequently of them in reverſion and remainder. Alfo if an abbot, biſhop, or huſ- 
(3. Rep. 85.) band in the right of his wite, ſeiſed of a rent, or of any other inheritance that lieth in grant, 


had alicned, it was in the election of the ſucceflor or wife after the death of her huſband to 
claime the rent, &c. or to bring an action, for that alienation did not worke a diſcontinuance 
and ſo it is by conſtruction in caſe of tenant in taile. Laſtly, if the abbot, biſhop, or huſ- 
band, had granted a rent newly created out of the land, &c. to another in fee, this had ut- 
terly ceaſed by their death; and ſoit is alſo hy conſtruction in caſe of tenant in taile. So as 


(t. Leo. 66.) theſe words (non habent poteflatem alicnand;) doe worke theſe effects, . as to lands, that a 
feoftment barreth not the iffuc, &c. of his action, but worketh a diſcontinuance to barre 
(Plo. 437-) him of his entrie : as to rents or any thing i #/*, that he in grant, that the ſaid words doe 


take away his power to make any diſcontinuance : as to rents, c. newly created, that they 
take away his power to make them to continue longer than during his hte, 

But there is a diverſitie betweene an alienation working a diſcontinuance of an eſtate 
which taketh away an entric, and an alienation working, divefting or ditplacing of eſtates 
which taketh away no entry. As if there be tenaut for lite, the remainder to 4, in taile, 
the remainder to B. in fee, if tenant for life doth alien in fee, this doth diveſt and diſplace 
the remainders, but worketh no diſcontinuance. And therein it 1s to be obſerved, that to 
everie diſcontinuance there is neceſſary a diveſting, or diſplacing of the eſtate, and turning 
the ſame to a right: for if; be not turned to a right, they that have the «itate cannot be, 
driven to an action. And that is the reaſon that ſuch inheritances as he in grant, cannot by 

rant be diſcontinued, becauſe ſuch a grant diveſteth no eſtate, but paſſeth onely that which 
he may lawfully grant, and fo the eſtate itſelfe doth deſcend, revert, or remaine, as ſhall be 
ſaid hereafter in this Chapter. 

A. maketh a gift in taile to B. who makcth a gift in taile to C. C. maketh a feoffment in 
fee and dieth without iſſue, B. hath iſſue and dieth, the iſſue of B. ſhall enter; for albeit the 
feoffment of C. did diſcontinue the reverſion of the fee ſimple which B. hath gained pon the 

(10. Rep. 95.) eſtate taile made to C. yet could it not diſcontinue the right of intaile which B. had, which 
was diſcontinued before: and therefore when C. died without ifiue, then did the diſcontinu- 
ance of the eſtate taile of B. which paſſed by his liverie, ceaſe, and conſequently the entrie 
of the iſſue of B. lawfull ; which caſe may open the reaſon of many other caſes, 

Alſo note, that a diſcontinuance made by the huſband, did take away the entrie only of 
the wife and her heires by the common law, and not of any other which claimed by title 
ramount above the diſcontinuance. As if lands had beene given th the huſband and wife, 
and to a third perſon, and to their heires, and the huſband had made a feoffment in fee, this 
had beene a 1997 of the one moitic, and a difleifin of the other moitie: if the huſ- 
band had died, and then the wife had died, the ſurvivor ſhould have entred into the whole, 
for hee claimed not under the diſcontinuance, but by title paramount from the firſt feoffor; 
and ſeeing the right by law doth ſurvive, the law doth give him a remedie to take advantage 
thereof by entry, for other remedie for that moitie he could not have, 


Fee, ou fee t aile. And ſo it is of an eſtate for lite. 


Sect. 598. 


TEM, / tenant en taile ALSO, if tenant in taile be dif- 
foit diſſeifie, et il releſſa per ſeiſed, and he releaſe by his 


ſon 


were, after the birth of iſſue, permitted to alien the fee, upon a ſuppoſition, that, by the birth of iſſue, the condition was per- 
formed. The ſtatute de donts declares this to be manifeſtly contrary to the form and intent of the gift, and therefore requires, that 
from thenceforth the will and intent of the donor ſhould be obſerved, and the fee revert to him, for want of iſſue. This ſtatute 
did not create any new eſtate, but, by diſaffirming the ſuppoſed performance of the condition, preſerved the fee to the iſſue, while 
there were iſſue to take it, and the reverſion to the donor, when the iſſue failed. An eſtate of inheritance therefore remained in 
the donee ; but only a particular deſcription of heirs being intitled to take under it, it received the appellation of an eſtate tail, that 


is an eſtate docked, cut off, or abridged, in contradiſtinction from the eſtate of fee imple abſolute, which remained in the donor. 


Wright's Tenures, 186. Plo. 251. The expreſſion eſtate tail does not occur in the ſtatute de doxts ; but it is to be found in a ſtatute of 
the con year. See Stat, Weſt. cap. 4+ The ſtatute de dons, by thus ſecuring the reverſion to the donor, produced another material 
alteration inthe law. For, by the common law, no remainder could be limited upon, or atter, an eftate in fee ſimple abſolute or conditio- 
nal; but when eſtates in fee ſimple conditional were reduced to eſtates tail, remainders after them were permitted: and by analogy to 
what was done for the iſſue and the reverſioner, a formedon in the remainder was given to the remainder- man z—not, however, 
expreſsly, but by inference.— For the remainder-man after an eſtate tail being by the diſcontinuance in the fame miſchief 
with the iſſue or the reverſioner in tail, an equitable conſtruction of the ſtatute brought him within the like remedy.—Five vears after 
the enacting of the ſtatute de donis, the ſtatute guia emptores terrarum was paſſed ; by which all perſons were enabled to diſpoſe of their 
lands; but the feoffees were to hold them immediately of the chief lord. Upon this ſtatute, rhe courts took the following diftinCtion, with 
reſpect to eſtates tail, and other particular eſtates ; that, where a perſon ſeiſed in fee granted for life, or in tail, reſerving the rever- 
fion to himſelf, the grantees of the particular eſtates held of the reverſioner, and he of the chief lord: but, where a perton granted 
for life, or in tail, with the remainder over in fee, both the tenants of the particular cfiates, and the remainder-man, held of the chief 
lord. 2. Inſt. 05. Care muſt be taken to diſtinguiſh between a remainder limited after an eſtate tail, and a conditional, or contingent 
uſe, limited upon, or after ſuch an eſtate. See page 203 · b. note 1. and page 274. a, continuation of note 1. 271. b,—There are few occa- 
fions where greater nicety, or Kill, is required, in limiting uſes of this kind, than in the two following caſes. The firſt is, when a perſon, 
being ſeiſed of two eſtates, wiſhes to raiſe two families; and with this view intends that one of the eftates (which thall be called here, 
the Ly eſtate) ſhall be ſettled on his eldeſt ſon and his iſſue; and for want of ſuch iſſue, on his younger ſons, ſucceſſively, and their 


reſpective iſſue, and, that the other eſtate (which ſhall be called here the ſecond eſtate) thall be ſettled on his ſecond ſon, and his 


iſſue; and for want of ſuch iſſue, on his other ſubſequent ſons, ſucceſſively, and their reſpective iſſue. In this caſe, by the death 
of the eldeſt ſon without iſſue, the family eſtate would deſcend on the fecond fon, or his iflue. This union of the two eſtates would 
effectually defeat the ſettlor's intention. To guard againſt it, therefore, it is neceſſary to provide, that, if by the death of the firſt ſon, 
and failure of iſſue of his body, the family eſtate deſcends upon the ſecoud ſon, or anv other younger ſon, or any ifſue of their bodies; 
the ſecond eftate ſhall, in that caſe, ſhift from the perſon upon whom the family eftate deſcends, to the perſon next in remainder, 
The other caſe is, when a perſon limits his eſtate in ſtrict ſertlement, with an injunction that the ſeveral perſons taking under 
the ſettlement ſhall uſe his name and bear his arms. Theſe being cafes of difficulty; the rules of law reſpecting them 
not having been ſettled till lately; and the forms for . them into execution being in general very imperfect; the following 
obſervations, it is imagined, may be properly introduced here. —1tt, As to claude, for Miſting the fecond eftate, on the acegſian of 


the famiiy eſtate. From what has been ſaid before, it is clear, that the groviſoes and injunttions, in theſe cafes, are ſhifting or 
' | fecondary 


Lib. 3. Of Diſcontinuance. Sect. 599, 600, 601. 


fon fait a l diſſeiſer et a ſes 
heires tout le droit lequel il ad 
en meſme les tenements, ceo n'eſt 


as diſcontinuance, pur ceo que 
2 en E droit —4 al diſelor 
forſque pur terme de vie del te- 
nant en le taile que fiſt le re- 
leaſe, Tc. 


deed to the diſſeiſour and to his 
heires all the right which he hath 
in the ſame tenements, this is no 
diſcontinuance, for that nothing 
of the right paſſeth to the diſſei- 
ſor, but for terme of the life of te- 


nant in taile which made the re- 
leaſe, &c. 5 


Sect. 599. 


E & per feoffment del te- 
M7 nant en le taile, fee ſimple 
paſſa per meſme le feoffement 
per force de liverie de ſciſin, 
Sc. 


BUT by the feoffment of te- (2. Rep. 31. 


nant in taile, fee ſimple paſ- 


ſeth by the ſame feoffement by 
force of the liverie of ſeiſin, 
&c. 


Sect. 600. 


MES per force dun releaſe 

rien paſſera forſque le droit 
que il poet loyalment et droitu- 
ralment releſſer, ſans leyde ou da- 
mage as auters perſons queux 
ent averont droit apres ſon de- 


BUT by force of a releaſe no- 

thing ſhall paſſe but the right 
which he may lawfully and right- 
fully releaſe, without hurt or dam- 
mage to other perſons who ſhall 
have right therein after his de- 
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ceaſe, Sc. int il eſt graund di- 
verſity perenter un feoffement d'un 
tenant en le taile, et un releaſe fait 
per tenant en le taile. 


ceaſe, &c, So there is great di- 
verſitie betweene a feoffement of 
tenant in taile, and a releaſe made 
by tenant in taile. 


OUVR author having put examples of eſtates paſſing by tranſmutation of an eſtate and 

poſſeflion, doth in this and the two Sections following put a diverfitic berweene a feoff- 
ment and a releaſe or confirmation of a bare right: for it is a rule in law, that the difſeiſce 
or any other that hath a right oy by his releaſe or confirmation, cannot make an diſeonti- g. E. 4. 18. 12. F. . 71. 
nuance, becauſe nothing can | e thereby but that which may lawfully pafſe; But other- 2 H. 4-8. 21. H. 6. 38. 
wiſe it is of a feoffment in reſpect of the liverie of ſeiſin, for that it is the moſt ſolemne and (Foſt. 329, 330 
common aſſutance in the country, and to be maintained for the common quiet of the realme ; 
and by the feoffment the freehold (which is ſo much eſteemed in law) doth paſſe by open 
liveric to the feoffee, and by the releaſe a bare right. 


Sect, 601. 
ME S 1 eſt dit, UT it is ſaid, that THE reaſon why the ad- g. H. 4.9- 22. N. 2. Diſcon. 30. 


. . dition of the warrantie 12+ E. 4- 11. 21. Hl. 7.9. 
que / le te- if the tenant in in this caſe maketh a dil. 4 44 5 16. Z. 4 
nant en taile en taile in this caſe re- continuance, ls che with Vi. SQ. 596. 602. 637. 658, 

ceſt cas releſſa a leaſe to his diſſei- M2. 00005 is ge 21. 
ſon diſſeiſor, et oblige ſor, and bind him and ter, the warrantic (which 


the iſſue in taile ſhould en- (Polt. 632, 633.) 
5 - - is ſo much favoured in law) 
luy et ſes heires his heires to warran on 


ſecondary uſes ; and the point now before us preſents us with a curious and ſtriking view of the gradual progreſs of the doctrines of 
our courts reſpecting them. One of the moſt remarkable adjudications on this ſubject is the duke of Norfolk's caſe; 3d. Ca. in 
Cha. The caſe there was, that Henry carl of Arundel conveyed his eſtates to the uſe of himſelf for his life ; and, after his deceaſe, 
to the uſe of truſtces for 200 years ; and, after the expiration of that term, to the uſe of _— Howard, his ſecond ſon, in tail 
male ; remainder to Charles Howard, and his other ſubſequent ſons, ſucceſſively, in tail male ; with a declaration that the, term of 
200 years was limited in truſt to attend the inheritance, ſo long as Thomas Howard, the ſettlor's eldeſt ſon, or any iſſue male of his 
body, ſhould live; but with a proviſo, that if by his death without iſſue male living at his deceaſe, or by a ſubſequent failure of 

that iſſue male, the carldom of Arundel ſhould deſcend on the ſecond fon, then the truſt ſhould ceaſe as to the ſecond ſon, and the 
heirs male of his body; and the truſt ſhould then be, for the benefit of the third ſon, and the heirs male of his body. The eldeſt 
fon died without iſſue, in the life-time of the ſecond ſon ; upon this, the difficulty aroſe. The queſtion was, whether the executory 
truſt for the benefit of the third ſon was not too remote? It is clear, that the event upon which the truſt was to take effect for the 
benefit of the third ſon, muſt, if it took place at all, neceſſarily take place within the compaſs of one life; it being, that by event 
of the death and failure of iſſue of the firſt ſon in the ſecond ſon's life-time, the ſecond ſon ſhould become intitled to the earldom of 
Arundel. The law upon this head is, ow, ſo clearly ſettled, that if a ſettlement were to be made now to this effect, all the 

parties intereſted would immediately acquieſce in it. But it was ther a point ſo much queſtioned, that few caſes have been heard in 

the courts, either of law or equity, in which there has been a pry difference of opinion. Lord Nottingham, before whom ir 
was heard, was aſſiſted by the three chief juſtices. His mo eld the truſt to be good. But the three chief juſtices differed from 

his lordſhip; and his lordſhip's decree was afterwards reverſed by lord keeper North : but the Houſe of Lords, on appeal, reverſed 
the reverſal ; and affirmed lord Nottingham's decree. Thus, by this caſe, it was ſolemnly adjudged, that an executory truſt of a 
term of years was good, if ſo framed as to take effect within the compaſs of one life in being. This reaſoning extended 
by analogy, to executory deviſes of legal eſtates; and to all ſhifting and ſecondary uſes, whether created by deed, or will.—The 

next advance in limitations of this nature was to extend them to a period within the compaſs of one or more life or lives in being, 
and twenty-one years after. Upon this principle was determined the caſe of Lloyd v. Carew, Prec- in Cha. 72. Show. Caſes in 

Par. 137. In moſt caſes, till within theſe thirty years, the clauſes in deeds or wills by which theſe purpoſes were intended to be 

effected were framed upon this plan; ſo that the event upon which the eſtate limited to the ſecond fon was to ſhift from him and 

his iſſue to the ſubſequent ſons and their iſſue, viz. the acceſſion of the family eſtate, was confined to the contingency of irs hap- 

pening within the above period of one or more life or lives in being, and twenty-one years. Afterwards, as it was obſerved that 

a common recovery ſuffered by tenant in tail barred all limitations ſubſequent or collateral to his eſtate, it was concluded, that there. 

was no neceſſity to confine the event, upon which the eſtate was to ſhift, to any particular period of time; and therefore it is now 

uſual to expreſs it generally, that if any of the younger ſons, or of the heirs male of their bodies, ſhall come into poſſeſſion 2 
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Lib. 3. Cap. 11. Of Diſcontinuance. Sect. 602, 603. 


ſhould be deſtroyed: and à garrantie, set moruſt, tie, and dieth, and this 


(8. Rep. 86.) 


therefore to the end that if 


aſſets in fee ſimple doe de- ef cefſt garranty -diſ= warrantie deſcend to 
ſcend, he to whom the re- cendiſt a ſon iſſue, ces his iſſue, this is a 
leaſe is made, may plead the eft aiſe ontimnuance per diſcontinuance, by 


ſame, and barre the deman- 


dant: by which meanes all cauſe de te garran= reaſon of the war- 


rights and advantages are % + 
loved. And that I may note lie 1 


rantie. 


it once for all, an (il g, dit) with Littleton, is as good as a conceſſum in a booke caſe. 


Seck. 


ES ſi un home ad iſſue fits 

per ſa feme, et ſa feme mo- 
ruſt, et puis il prent auter feme, 
et tenements font dones a luy et a 
fa ſecond feme, et a les heires de 
lour deux corps engendres, et ils 
ont iſſue un auler fits, et le ſecond 


feme moruſt, et puis le tenant en 


le taile eft diſſeiſie, et il releſſa al 
diſſcißor tout fon droit, &c. et ob- 
Ie luy et ſes heires a le garrantie, 
Sc. et devia, ceo n'eſt pas diſcon- 
rinuance al iſſue en le taile per le 
ſecond feme, mes il poit bien enter, 
S pur cco que le garrantie diſcen- 
diſt a fon eigne frere que ſon pier 
avoit per le primer fene ||, &c. 


602. 


BUT if a man hath iſſue a ſonne 
by his wife, and his wife dieth, 
and after hee taketh another wife, 
and tenements are given to him 
and to his ſecond wife, and to 
the heires of their two bodies en- 
gendred, and they have iſſue ano- 
ther ſonne, and the ſecond wife 
dieth, and after the tenant jn taile 
is diſſeiſed, and hee releaſe to the 
diſſeiſor all hisright, &c. and bind 
him and his heires to warrantie, 
&c. and die, this is no diſconti- 
nuance to the ifſue in taile by the 
ſecond wife, buthe may wellenter, 
for that the warrantie deſcendeth 
to his elder brother which his fa- 
ther had by the firſt wife, &c. 


Sect. 603. 


N meſme le manner eft, lou 

tenements font diſcendable a 
le fits puifne ſolonques le cuſtome 
de Burgh Engliſh, queux ſont 
entailes, &c. et le tenant en 
le taile ad deux fits, et eſt diſſeiſie, 
et il releſſa a ſon diſſeiſor tout 
fin droit ove garrantie, &c. 
et moruft, le puiſne fits poit 
enter ſur le diſſeiſor, nient ob- 
flant le garrantie, pur ceo que le 
garrantie diſcendit al eigne 


N the ſame manner is it, where 
lands are deſcendible to the 
youngeſt ſonne after the cuſtome 
of Burrough-Engliſn, which are 
entayled, &c. and the tenaunt in 
taile hath two ſonnes, and is diſ- 
ſeiſed, and he releaſeth to his diſ- 
ſeiſour all his right with warran- 
tie, &c. and dieth, the younger 
ſonne may enter upon the diſſeiſor, 
notwithſtanding the warranty, for 
that the warrantie deſcendeth to 
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the family eſtate, (without limiting the period, when this happens, to any particular time) the ſecond eſtate ſhall ſhift from the perſon 
ſo becoming intitled to the family eſtate, and go to the perſons next intitled in remainder. An inſtance of this Kind may be feen 
in an act of liament, paſſed in the year 1758, intitled, “ an act to enable Charles Bagot, now called Charles Cheſter, and his 
© ſons, to take the firname of Cheſter.” adly, As to clauſes injoining perſons, to whom tflates are limited in Hrict ſettlement, to 
take the name and uſe the arms of the 1 This, in ſome reſpects, is nicer than the former clauſe; becauſe, in the former 
clauſe, the intention of the ſettlor generally is, that the ſecond eſtate, upon the acceſſion of the family eſtate, ſhall paſs, not only 
from the perſon himſelf upon whom the family eſtate deſcends, but from his iſſue ; but, in the caſe now under conſideration, it ge- 
nerally is not the intention of the ſettlor, that the iſſue ſhall be prejudiced by the non-compliance of his parent with the condition or 
requiſition annexed to his eſtate. Now ſuppoſe an eſtate is limited to A. for life, remainder to truſtees and their heirs, during his life, 
to preſerve the contingent remainders; remainder to A. “s ſons ſuccefſively in tail male, with a proviſo, enjoining 4. and his ſons, and 


the heirs male of their bodies, when they become ſeiſed in poſſeſſion of the eſtate, to take the name and bear the arms of the ſettlor, 


otherwiſe the eſtates limited to them to determine: in this cate, if A, the firſt taker, ſhould not comply with the condition or requiſition 
annexed to his eſtate, before the birth of a ſon, his eſtate would determine, and the contingent remainders limited to his ſons would either 


be void, or be preſerved by the limitation to the truſtees. The former would be intircly contrary. to the intention of the ſertlor 


the latter alſo would be contrary to his intention, ſo far, as by the words uſually inſerted in limitations of this nature, the perſon re- 
fuſing to comply with the condition, would be intitled to the rents of the eſtate during his life; and, if thoſe words were not inſerted, the 
rents, being undiſpoſed of, would belong to the heir at law of the ſettlor. To prevent this, it is proper to ditect, that the truſtees for 
preſerving the contingent remainders ſhall, after the ceſſer or determination of the eſtate for life, and during the ſuſpence and contin- 
gency of the then next expectantremainder, ſtand and be ſeiſed of the eſtate limited to them; in the firſt place, to preſerve the contingent re- 
mainders till they come in ] and in the next place, during the ſuſpence of ſuch remainder,upon truſt to pay the rents tothoſe, who would 
be entitled to the eſtate, if the perſons taking under the contingent remainders then in ſuſpence were dead. It may not, perhaps, be unac- 
ceptable to the reader to be preſented wit the following clauſes, in which all the above circumſtances ſeem to be attended to. It muſt 
be ſuppoſed, that the eſtate is previouſly limited to A. (a feme ſole) for her life, with a power to limit a rent- charge to any perſon whom 
ſhe may marry, for his life: with a limitation to C. and O. and their heirs during her life, to preſerve the tontingent remainders; remainder 
to her ſons ſucceſſively in tail male; remainder to her daughters, as tenants in common in tail, with croſs remainders in tail between them 
v ith ſeveral remainders over: then the proviſo in queſtion immediately follows: Proxided always, and it is hereby agreed and declared 
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Of Diſcontinuance. Sect. 604, 65. 329 


Lib. 3. 


tie diſcendera a celuy que eſt heire rantie ſhall deſcend to him who is 


per le common ley. heire by the common law, 

BY theſe two examples in this and the Section next following, it appeareth that a war- 
rantie being added to a releaſe or confirmation, and deſcending upon him that right 

bath to the lands, maketh a diſcontinuance ; otherwiſe it is out of the reaſon of the law, 

and worketh no diſcontinuance, if the warrantie deſcendeth upon another. 


Ove garrantie, &c. Here is implied that he doth binde him and his heires to 
warrant to the releaſee and his heires. 


Touts foits le garrantie diſcendift ſur le heire al common ley. This is a +y. ll. 4. Garrantie 94. 
maxime of the common law, and hereof more ſhall be ſaid in the Chapter of Warrantie, 19. R. 3. Garianti» 100. 
Sectione 718. 735, 736, 737+ fo as it is not the warrantie only that maketh a diſcontinuance, (*oR. 376. 3.) 


but the warrantie and the diſcent upon him that right hath together. 


JTEM, „% un abbe 

ſoit diſſeifie, et il 
releſſa a le diſſeiſor 
ove/que garrantie, ceo 
n'eſt pas diſcontinuance 


a ſen ſucceſſor, pur ceo 


que rien paſſa per cel 


releas forſque le droit 


que il ad durant le 
temps que il eft abbe, 
et le garrantie eft ex- 
fire per ſon privation, 
ou per ſa mort. 


Sect. 604, 


A LSO, if an abbot 

bee diſſeiſed, and 
hee releaſeth to the 
diſſeiſor with warran- 
tie, this is no diſcon- 
tinuance to his ſucceſ- 
ſor, becauſe nothing 
paſſeth by this releaſe 
but the right which 
hee hath during the 
time that he is abbot, 
and the warrantie is 
expired by his priva- 
tion, or by his death. 


12 reaſon hereof yeeld (63. Rep. 53.) 


ed by Littleton is, for. 


that the warrantie is expired 
by his privation or death. 
Per fon privation, 
onu per a mort. Note, that 
rivation is here reſembled to 
eath, and fo is tranſlation al- 
ſo. Wherein this diverſitie 18 
worthy of obſervation, that 
when a biſhop, &c, make an 
eſtate, leaſe, grant of « rent- 
charge, warranty, or any other 
act which may tend to the di- 
minution of the revenues of 
the biſhopricke, &c. which 
ſhould maintainethe ſucceſſor, 
there the privation or tranſla- 
tion of the biſhop, &c. is all 


one with his death. But 
where the biſhop is patron and ordinary, and confirmeth a leaſe made by the parſon with- vide 29. F. g. 16. 
out the deane and chapter, and after the parſon dieth, and the biſhop collateth another, and 75 300. b.) 
then is tranſlated, yet his confirmation remaineth good; for the revenues that are to main- (Dyer 355.) 
taine the ſucceſſor are not thereby diminiſhed. And the like diverſitic doth hold in caſe of 
Y reſignation, notwithſtanding [] the authoritic to the contrary. 


Sect. 605. 


ITEM. f home ſeifie en droit A LSO, if a man ſeiſed in the 

fa feme eft diſſerfie, et il releſ- right of his wife be diſ- 
ſa, Sc. ove garrantie, ceo n'eſt ſeiled, and he releaſeth, &c. 
pas diſcontinuance a la feme, fi el with warrantie, this is no diſcon- 
ſurveſquiſt ſon baren, mes que el tinuance to the wife, if ſhee ſur- 
E putt enter, &c. Cauſa patet. viveth her huſband, but that ſhe 
3 may enter, &c. Cauſa patet. 
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$ f þ HIS is evident, unleſſe the wife be heire to the huſband (as by law ſhe may be), and 
then it is a diſcontinuance tor the cauſe aforeſaid. 
| Sect. 


2 between and by the parties to theſe preſents, that the perſon or perſons whom the ſaid 4. ſhall marry ; and every perſon who by 
i virtue of the limitations hereinbefore contained, or of this proviſo, or of the proviſo next hereinafter contained, ſhall become 
5 intitled to the poſſeſſion, or to the receipt of the rents and profits of the manors and other hereditaments hereby releaſed, or ex 
wy 7 pretled and intended fo to be, ſhall and do, within the ſpace of one year next after they reſpectively ſhall fo marry, or ſo become 
| i, Jatiled to the poſſeyſion, or to the rents and profits of the ſaid manors and other hereditaments as aforeſaid, take upon him and 

chem reſpectively, and uſe in all deeds, letters, accounts, and other writings, whereto or wherein they reſpectively ſhall be, or 

\, Parties, or which they reſpeCtively ſhall ſign, the firname of Browne only, and take and uſe no other ſirname; and quarter the arme | 

„ of Browne, with their own reſpective family arms; and alſo ſhall and do, within the ſpace of one year next after they reſpeRively 

0 ſhall ſo marry, or ſo become intitled, as aforeſaid, apply, ſue for, and endeavour to obtain an act of parliament, or a proper 

i, licence from the crown, or take ſuch other means av may be requiſite or proper to enable or authoriſe him, or them, reſpeCtively, | 

„ de take and hear the ſaid firname and arms: and that, in caſe any ſuch perſon or perſons ſhall refuſe or neglect to take ſuch 

4 urname and arms, and to take and uſe the ſteps, or means, which ſhall be requiſite or proper to enable and authorize him or them 

„ ſo to do, within the ſaid ſpace of one year; * if the perſon ſo refuſing or neglecting ſhall be the kuſbagd of the faid A. the 

#2 limitation hereinbefore contained, to the uſe of the ſaid A. ſhall ceaſe, determine, and be utterly void; and any annual ſum, which . 
585 by virtue of the power for that purpoſe hereinafter contained, the ſaid A. ſhall grant, limit, or appoim, to the uſe of, or on truſt for, 

or for the benefit of ſuch huſband ſo refuſing or neglecting, and the powers, or remedies, and terms of years which the ſhall limit, 

5 demiſe or create for ſecuring the ſame, ſhall ceaſe, determine, and become utterly void; and that if the perſon ſo refuſing, or 

5 vegleCting, ſhall be any other than the huſband of the ſaid A. or of any of her 2 the limitation hereinbefore 

„ oontained of the ſaid manors and other hereditaments, to the uſe of him or them ſo refuſmg, or neglecting, ſhall ceaſe, de- 

„ termine, and become utterly void: and that the ſame manors and other hereditaments ſhall, in ſuch caſes, immediately thereup- 

„ 22 go to the perſon next beneficially intitled in remainder, under the limitations hercinbefore contained, in the ſame manner as if 

4 che perſon or perſons, whoſe eſtate ſhall ſo ceaſe, determine, and become void, being tenant or tenants for life, was or were dead, 

= being tenant or tenants in tail, was, or were dead without jfſue ;—without prejudice, nevertheleſs, to any jointure or jointurcs, 

« Portion or portions, annual ſum or annual ſums of money, leaſe or leaſes, or demiſe or demiſes, which, previous to ſuch ceſſer 
i, or determination, ſhall have been granted or demiſed of, or charged upon, the ſaid manors and other hereditaments, hereby releaſed 
r expreſſed and intended ſo to be, or any part thereof, in purſuance of any of the way: hereinafter contained : (except as to 
« BY annual ſum, and the powers, or remedies, and terms of years for the ſame, which ſhall have been granted, limited, 

or appointed, by the ſaid 4. in purſuance hereinafter for that purpoſe contained.) And it is hereby further agreed and declared be- 
8 F f 


„ tween 


Lib. 3. Cap. 11. Of Diſcontinuarice. Sect. 606, 607, 608. 
Sect. 606. 


(3. Saun. 261.) JTEM, i tenant en taile de ALSO, if tenant in tayle of cer- 
certaine terre leſia meſine taine land letteth the ſame 
la terre à un auter pur terme land to another for terme of 
des ans, per force de quel le lefſee yeares, by force whereof the leſ- 
en eit paſſeſſion, en quel pofſeſ= ſee haththereof poſſeſſion, in whoſe 
ion le tenant en taile per ſen fait poſſeſſion the tenant in tayle 
releſſa tout le droit que il avoit en his deed releaſeth all the right 
meſme le terre, a aver et tener ale that he hath in the ſame land, to 
leſſee et a ſes heires a touts jours; have and to hold to the leſſee and 
ceo n'eſt pas diſcontinuance, mes to his heires for ever ; this is no 
apres le deceaſe le tenant en taile, diſcontinuance, but after the de- 
on iſſue poit bien enter, pur ceo Ceaſe of the tenant in tayle, his iſ- 
que per tiel releaſe riens paſſa ſue may well enter, becauſe by 
forſque pur terme de“ la vie de ſuch releaſe nothing paſſeth but 
le tenant en It taile. for terme of the life of the te- 
| nant in tayle. 
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rehearſed by aur author, whereot he doth put divers examples hereafter, 


SeQ. 607. 


(3. Rep. 85. b. EN meſme le manner eft, i IN the ſame manner it is, if the 

le tenant en le taile confir= tenant in tayle confirme the 
ma I ęſtate le lefſee pur terme des eſtate of the leſſee for yeares, to 
ans, a aver et tener a luy et a ſes have and to hold to him and to his 
keires, ceo n'eſt pas diſcontinu- heires, this is no diſcontinuance, 
ance, pur ceo que riens paſſa per for that nothing paſſeth by ſuch 
trel confirmation forſque eſtate confirmation but the eſtate which 
que le tenant en le taile avoit pur the tenant in tayle hath for terme 
terme de ſa vie, &c. of his life, &c. 
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(Ant. 328) RIENS paſſa per tiel confirmation. Here is another of the maximes of thy ® 
common law rehearſed by our author, whereof he putteth examples hereafter, | 
More ſhall be ſaid hereof in the next Section following, 


Sect. 608. 


ITEM. iſi tenant en taile apres ALSO,if tenant in taile after ſuch * 
tiel leas granta le reverſion en leaſe grant the reverſion in fee 
fee per ſon fait a auter, et voile by his decd to another, and will- 
| que 
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1 1 : 
s tween, and by, the parties to theſe preſents, that the cefler or determination of the eſtate of the ſaid A., or of any other tenant for life, 
© by force of the proviſo hereinbetore contained, ſhall not operate to exclude, prevent, or prejudice, any of the contingent rema;nJe:s 
« hereinbefore limited to her, his, or their ſon or ſons, 22 or daughters, or any other perfon or perſons ; but that the remainder 
« ljmited tothe ſaid C. and D., and their heirs during the life of the faid A., or ſuch other tenant for life, ſhall, after ſuch ceſſer or deter- 
% mination, take effect, and continue, for preſerving ſuch contingent remainders, and giving them eſſect as they may ariſe. And that 
„immediately from and after ſuch ceſſer or determination of ſuch preceding eſtate for life, and during the ſuſpence and contingency 
* of ſuch then expectant remainder, the ſaid C. and D., their heirs and aſligus, ſhall receive, pay and apply the rents and profits of the 
* ſaid manors and other hereditaments, which would belong to ſuch tenant for life, if ſuch ceſfer or determination had not taken place, 
*« unto the perſon or perſons, for the intents and purpoſes, and in the manner, to, for, and in which, the ſame rents and profits would 
„be, or wauld bave been payable and applicable reſpectively, under and by virtue of the limitations and proviſoes herein before con- 
% tained, in caſe ſuch tenant for life was actually dead; ſo that immediately from and after ſuch ceſſer or determination, the iſſue 
« of the ſaid A., or of ſuch other tenant for life, iutitled for the time being, under the limitations aforeſaid, to the ſaid manors and 
* other hercditaments, in remainder immediately expectant on the deceaſe of the faid A., or of ſuch other tenant for life, may be intitled 
* to the rents and profits of the ſaid manor and other hereditaments, for his and their own proper uſe and benefit reſpectivcly, dur- 
** ing the life of the parent, as if ſuch parent were dead : and that in caſe no ſuch iſſue be in exiſtence, then, during the vacancy or 
* contingency of ſuch iſſue, the perſon next intitled for the time being, under the limitations aforeſaid, to a veſted remainder in the 
* ſaid manors and other hereditaments, expeCtant on the deceate of the faid A., or of ſuch other tenant for life, and failure of ſuch 
* [flue of her, or his body, ſhall and may be entitled to the ſaid rents and profits for his and their proper uſe and benefit reſpoctively, 
** but without any aire de of, or prejudice to the eſtate, intereſt, or right of any ſuch iſſue, afterwards coming into exiſtence, U A 
« only from the time of the birth of ſuch iſſue reſpectively.“ 
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Lib. 3. Of Diſcontinuance. SeQ. Gog. 


que apres le terme fine, que meſme 
le terre remaindroit a le grantee 
et a ſes heires a touts jours, e le 
tenant à terme dans atturna, ceo 
ng pas diſcontinuance. Car tiels 
choſes queux paſſont en tiels caſes 
de tenant en le taile tantſolement 
per voy de graunt, ou per con- 


Armation, ou per tiel releaſe, rien 


poit paſſer pur faire eftate a celuy 


a que tiel graunt, ou confirma- 


tion, ou releaſe, et fait, forſque 


ceo que le tenant en taile poit 


droiturelment faire, “ et ceo n'eſt 


forſyue pur terme de ſa vie, &c. 


eth that after the terme ended, 
that the ſame land ſhall remaine to 
the grantee and his heires for ever, 


and the tenant for yeares attorne, 


this is no diſcontinuance. For ſuch 


things which * in ſuch caſes of 
only by way of 
grants or by confirmation, or by 


tenant in tai 


uch releaſe, nothing can paſſe to 
make an eſtate to him to whom 
ſuch grant, or confirmation, or re- 


leaſe, is made, but that which the 
tenant in taile may rightfully 


make, and this is but for terme of 
his life, CCC, 


Sect: Sog. oy 


CAR, jeo leſſa terre a un home 

pur terme de ſa vie, &c. et le 
tenant a terme de vie lefſe meſme 
la terre à un auter pur terme des 
ans, Cc. et puis mon tenant a 
terme de vie graunta le revenſion 
a un auter en fee, et le tenant a 
ternie des ans atturna, en ceſt caſe 
le grantee + nad en le franktene- 
ment forſque {| eſtate pur terme 
de vie fon grauntor, Fc. et jeo que 
furs en le rever/ion de fee fimphe, 
ne puiſſe enter force de cel 
grant del ail aa fait per mon 
tenant a terme de Vie, Pur ceo 
que per tiel grant mon rever/ion 
neſt pas diſcontinue, mes tout 
temps demurt a moy, ficome il 


quit adevant, nient obſtant tiel 


grant del reverſion fait al gran- 
zee, a luy et a es heires, &c. pur 
ceo que riens paſſa per force de 
liel grant, forſque ęſtate que le 
grantor avoit, Sc. 


* e ceo ne -c. eft, L. and M. and Roh. 


terme of his life, &c. and the 


tenant for life letteth the ſame 


land to another for terme of years, 


& c. and after my tenant fot life 


grant the reverſion to another in 
fee, and the tenant for yeares at- 
torne, in this caſe the grantee 
hath in the freehold but an eſtate 


for terme of the life of his grantor, 
&c. and I which am is the re- 
verſion of the fee ſimple may not 
enter by force of this grant of the 


reverſion made by my tenant for 
life, for that by ſuch grant my re- 
verſion is not diſcontinued, but al- 


wayes remaines unto me, as it was 
before, notwithſtanding ſuch gtant 


of the reverſion made to the gran- 


tee, to ham and to his heires, &c. 


becauſe nothing paſſed by force 


of ſuch grant, but the eſtate which 


the grantor hath, &c. (1) 


Sect. 


+ #'ad—ad;, L. and M. and Roh. 


FOR if T lett land to a man for (an. «5. v4 


t eflate not in L. and M. nor Rok. 


(1) VII. As to the modes of conveyance which work a diſcontinuance, it may be laid down as a general rule, that no alienatien which 
not made by livery of ſeiſin, ot what is equivalent to it, can work a diſcontinuanec. It has been obſerved before, that the uſudl. 


mode of conveyance at the common law, was a fei ment; that feoffinents were formerly made without writing; and : 
writing came into uſe, the tranſmutation of the property was eflected, not by the writing, but by the livery which it auth 
A fine 18 often defined to be 2 feoffment upon record, the conuſdr's acknowledgmemt upon record 


the right 


4 


the conuſee to the lande, 


being conſidered as tantamount to actual livery» The fines, therefore, which are ſaid to be executed, in contradiſtinction from thoſe 
which are ſaid to be executory, give the conuſee the immediate poſſeſſion of the land; and thoſe which are caſted execytory, enable h 
20 recover it immediately, by an habere /acias /eiſinam.— A commen recovery is the judgment of a court of record, that the demand - 


unt ſhall recover againſt the tenant; upon which he may immediately fue out the habere fatias ſeſſinam. Conſidering, therefore, 
-fines and recoveries only as common aſſurances, the acknowledgment upon record in the former, and the judgment to recover in this 
latter, are ſuppoſed to equipoiſe the notoriety of livery. Hence, both a fine and a common recovery are of foret to work a diſcontinuaice. 
With reſpedt to * ee the perſon whoſe eſtate is diſcontinued, releaſes to the alienee, his releaſe muſt be confidered as 1 
Fur mitter le droit. Now, it has been obſerved in a former place, that releaſes by perſons diſſeiſed, may be made either to the diſſeiſot, 
his feoffee, or his heir; and that in all theſe caſes, the poſſeſlion is in the releaſee, tHe right in the releafor ; and that the union 
or the right tothe poſſeſſion completes the title of the releaſee, the notoriety of the diſſeiſin countervailing the livery. But this can 
only be underſtood of thoſe caſes where the releaſor has the fee ſimple. In both caſes the poſſeſſion of the diſſeiſor is equally no- 
toffous ; but where the releaſor, as in the inſtance brought by Littleton, has only a partial eſtate in the lands, he has not in hien 
the * — of paſſoſſion, and cannot, of courſe, transfer, or cede it to another. Hence though the releaſe of a diſſeiſee, who before 
dne dikeihn was filed in fee-fimple, completes the title of the diſſeilor; the releaſe of a diſſeiſee, who before the difleiſin — 


Lib. 3. Cap.11, Of Diſcontinuance. Sect. 610, 61 1,612. 


Sect. 610. 


(Ant. 328, 32g.) EN meſme le maner eſt, fi le IN the ſame manner is it, if te- 
tenant a terme de vie per nant for terme of life by his 
fon fait confirme eſtate fon liſ- deed confirme the eſtate of his 


fee pur terme des ans, a aver et leſſee for yeares, to have and to 


tener a luy et aſes heires, ou re- hold to him and his heires, or re- 
lefſa a fon * et a ſes heires, leaſe to his leſſee and his heires, 
uncore le leſſee a terme q ant nad yet the leſſee for yeares hath an 


eftate forſque pur terme de vie eſtate but for terme of the life of 
de le tenant a terme de wie, Ec. the tenant for life, &c. 


CAR tiels choſes que paſſont en tiels caſes de tenant en le taile, Ge. 


Here is rehearſed another ancient maxime of the common law touching grants; and 
hereby it appeareth that a feoffment in fee (albeit it be by parol) is of a greater operation 
and eſtimation in law, than a grant of a reverſion by deed, though it be inrolled, and 
attornement of the leſſee for yeares of a releaſe, or a confirmation by deed, for the reaſons 
aforeſaid, And this is manifcited by the examples which our author here in theſe three 
Sections putteth. 8 . 


5 Sect. 611. 
FORSQUE . ME S auterment ef B UT otherwiſe it is 


tren 367 a.) tate pur terme quant tenant a when tenant for life 
4 r Here itis ferme de vie fait un maketh a feoffment in 
mplied, that albeit the /, | 
2 Jeeffment en fee, car per fee, for by ſuch a feoff. 
ſec for yeares be a feofl- Ciel feoffment le fee ment the fee imple paſ- 
ment between the feof. fimple paſſa. Car te- ſeth. For tenant for 
for and feoffee, and that 2 a 

bythis feoffment the fee nant a terme d'ans poit yeares may make a feoff- 
2 . force faire feoffment en fee, ment in fee, and by his 

1 


ery Fer or er per ſon feoffment le feoffinent the fee ſimple 


And here it is worthy fee ſimple paſſera, ef ſhall paſſe, and yet he 


to be obſerved, that our ne il n avaif al had at the time of the 
author ſaith, that te- g , 
nantforterme of yeares Zemps del feoffment fait feoffment made but an 


may make a feoſtment; 7 r terme eſtate 
K Jorſque ęſtate pur terme for terme of yeares, 


eth, that the feoffor dans, Co &c. (1) : 
may thereunto annex a warrantie, whereupon the feoffee may vouch him ; but of this you 


ſhall reade more in the Chapter of Warranties, Sect. 698, 


Sect. 612. 


TEM, fitenant en le taile gran- ALSO, if tenant in taile grant his 
ta ſon terre a un auter pur land to another for terme of 
terme de vie ae meſme le tenant the life of the ſuid tenant in taile, 
en taile, et Itorer a luy ſeiſn,&c.et and deliver to him ſeiſin, &c. and 
apres per ſon fait il releſſa a l. after by his deed hee releaſeth to 
tenant et a ſes beires tout /e the tenant and to his heires ay the 
rot 


in the feoffor to make his feofſment an anal 71ei/n of the freehold ; = not merely a diſſeiſn, 
has been, of late, a ſubject of much diſcuſſion; and it is therefore ſuppoſed, that 
but not uſeleſs, learning upon the ſubject, will not be unac- 


(2) What poſſeſſion is required 
which is ſuch at the election of the party; 
the followinz attempt at a full inveſtigation of the very abſtruſe, 


* 


tle, and therefore does not amount to a diſcontinuance . With reſpect to converances 
zvhich operate by the flatute of uſes; it is clear that there cannot be a diſcontinuance, where the poſſeſſion remains with the 
party ; for, in thoſe caſes, the poſſeſſion is not diſturbed, nor can there be any livery of ſeiſin, or any thing tantamount to ir but 
it is equally clear, that if the uſes are raiſed by a tranſmutation of the poſſeſſion, that tranſmutation may produce a diſcontinuance, 
This, in fact, is only repeating what has been obſerved before; for it is not the creation or limitation of the ule, but the opera- 
tion upon the poſſeſſion, that produces the diſcontinuance. — Upon theſe grounds, therefore, a bargain and ſale, a covenant to ſtand 
ſeiſed, and a leaſe and releaſe, cannot work a diſcontinuance; but a feoffment executed, a fine levied, or a recovery ſuffered cf 
uſes, have that power, See Page 275- contin, of note, 271. b. — But if a warranty is annexed to a bargain and fale, 
covenant to ſtand ſeiſed, or relcaſe, it may produce a diſcontinuance. This will be better underſtood after peruſing our author's 
chapter on Warranty. Ar preſent it is ſufficient to obſerve, from lord chief-baron Gilbert's Ten. 120. that a releaſe with warranty 
works a diſcontinuance ; — for at common law the warranty was a voluntary covenant of the force of a feudal contract, repelling 
the warrantor from claiming the land, and obliging him to defend it; and though the ſtatute rakes away the force of ſuch covenants, 
that they ſhall not bar the iNue, yet the ifſue muſt claim in the method the ſtatute prefcrives, viz. by action; and, therefore, Jr 


works a diſcontinuance, ſince the iſſue, in ſuch caſe, cannot recontinue but by action only, - ' 


only an eſtate tail, does not complete his ti 
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Eib. 3. Of Diſcontinuance; Sect. 6x3, 614. 


droit que il avoyt en meſme la right which hee hath in the ſame 
terre; en ceſt cas Feſtate del tenant land; in this caſe the eſtate of the 
de la terre n'eſt pas enlarge per tenant of the land is not * 


force de tiel releas, pur ceo que by force of ſuch releaſe, for that 


t le tenant avoit Peſiate en when the tenant had the eſtate in 
* — pur terme de vie de le te- the land for terme of the life of 
nant en le taile, donque il avoit the tenant in taile, hee had then all 
tout le droit que le tenant en le the right which tenant in taile 
taile puiſſoit droiturelment gran could rightfully grant or releaſe: 
ter ou releſſer : * 1ſſint que per tiel ſo as by this releaſe no right paſ- 
releas nul droit paſſa, entant ſeth, inaſmuch as his right was 
gue ſon droit fuit ale adevant. gone before. 


Sect. 613. 


ITE M. , tenant en le taile per A LS O, if tenant in taile by his 
Jen fait grant a un auter deed grant to another all his 
tout ſon eſtate que il avoit en les eſtate which hee hath in the tene- 
tenements a luy tailes, a aver et te- ments to him entailed, to have 
ner tout ſon eſtate al auter, et a and to hold all his eſtate to the o- 
ſes heires a touts jours, et deli- ther, and to his heires for ever, and 
vera @ luy feiſin accordant ; en deliver to him ſeiſin accordingly ; 
ceſt cas le tenant a que Paliena- in this caſe the tenant to whom 
rion fuit fait, wad auter eftate the alienation was made, hath no 
forſque pur terme de vie del te- other eſtate but fortermeofthelife 
nant en taile. Et iſſint il poit bien of tenant in taile. And ſo it may 
eftre prove, que le tenant en taile bee well proved, that tenant in 
ne poit pas graunter ne aliener, taile cannot grant nor alien, nor 
ne faire aſtun droiturel eflate de make any rightfull eſtate of free- 
.franktenement a auter hold to another perſon, but for 
forſque pur terme de ſa vie terme of his owne life only, 
Sc. &c. (1) 


1 HE meaning of Liiileton in both theſe caſes, in this and in the Section next prece- (Poſt. 342. b. 346. 2. Ant. 263. b.) 
ding is, that having regard to the iſſue in taile, and to them in reverſion or remainder, 

tenant in taile cannot lawfully make a greater eſtate than for terme of his life; and there- 

fore this releaſe or grant is no diſcontinuance, But in regard of himſelfe, this releaſe or 

grant leaveth no reverſion in him, but puts the ſame in abciance, ſo as after this releaſe or 13. H. 7. 10. 2. 

grant made he ſhall not have any action of waſte, &c. Brooke Releaſe, 95, 


Grant tout ſon eſtate. Vid. Sect. 6 50. Action of waſte, &c. there is implied 


that he ſhall not enter for a forfeiture, if after the releaſe or grant the leſſee maketh a teoff- 
ment in fee, 


(1. Saund, 26. 3. Rep. 84.) | 


Sect. 614. 


CAR / jeo dine FOR if I give land to HERE Laus & 


F X f. eth, that the 
1 un a man in taile, aV= of tenant in taile hath 


Dome en taile, ſavant ing the reverſion tomy no rightfull eſtate, havin 
reſpe 


* 


Sc. added L. and M. and Roh. 


(1) Thelivery, in this caſe, is ſecundum fur mam charte ; and therefore, according to Sir Edward Coxe's doQrine, ante 48. a. 5ts 
operation and effect are reſtrained to the quantity and quality of the effectual eſtate contained in the deed, Thus, ſays he, if a man makes 
2 leaſe for years by deed, and delivers ſciſin according to the form and effe& of the deed, yet he has but an eſtate for years, and the livery 
is void, The expreflion in the text, that tenant in tail cannot grant, or alien; or make any rightful eſtate of freehold to another perſon, 
but for the term of his own life, is not to be underſtood literally, that the grantee has but an eſtate for life, and that his eſtate is h Nac 
determined by the death of the tenant in tail: all that is meant by it is, that his eftate is certain and indefeaſible, no longer than the life of 
the tenant in tail ; for that, upon the death of the tenant in tail, it is defeaſible by the iſſue, either by action, or by entry or claim on the 

nd, at his election. Still it has a continuance till it is ſo defeated by the iſſue. In note 1. ante 326. b. it has been aging upon what 
Frinciple, in the caſe of a tenant in tail conveying by feoffment, it was held, that the ſtatute Ye d did not abſolutely nullify the aſienation, 
but only took away the entry of the iſſue, and reduced him to his remedy by formedon. Upon ſimilar priuciples, in the caſe of a tenant 
in tail conveying by bargain and ſale, releaſe, covenant to ſtand ſeiſed, or any other mode of couveyance 1 by way of grant, it 
has been held, that the ſtatute does not nullify the conveyance, but reduces the iſſue in tail to his entry; or, if he prefers it, to his action, 
to avoid it, Thus, the grantee hath a baſe fee; his wife is entitled to her dower during the continuance of the ſee; and if the grantce 
commits waſte, the tenant in tail, having no reverſion, has no right of action againſt him. 3. Rep. 84. b. 10. Rep. 96. See Machel v. 
Clarke, 2. Salk. 619. Farrerſley 18. Com. 119. Lord Raym. 978. Goodright on the demiſe of Tyrrell v. Mead and Shilſon. 4. Burr. 
1703. The paſlage, therefore, in Littleton muſt be underſtood in this qualified ſenſe, otherwiſe it is inaccurate. This was obſerved by lord 
chief. juſtice Holt in the caſe of Machel v. Clarke, and by lord chief-juſtice Hobart in the cafe of Sheffield v. Ratclift, Hob. Rep. 338, 339. 


1 — 


* 


ceptahle to the reader. By the doctrine of the feudal law, no perſon who had an eſtate of leſs duration and extent than for his own life, 
or for the life of another man, was conſidered to be a freeholder ; and none but a frecholder was conſidered to have the poſſeſſion of 
the land. It is true, that eſtates were ſometimes held for terms of years. In that caſe, the poſſeſſion of the termor was conſidered to be 


he poſſeſſion of the freeholder but Kill the termor held the poſſeſſion, tho he held it for the freetiolder; and the freeholder, by truſting 


the termor with it, expoled himſelf to loſe it, by the termor's negligence ortreachery. If the terntor left the poſſeſſion vacant; if he per- 
mnted Gimntelt 0 be dilleilecd of it; if he undertook to alien it either , 4 _- in pais, or by matter of record; if hie claamed the fee; 4 if w 
; | | 8 25 affirne 
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Lib. 3. Cap. 11. Of Diſcontinuance. SeQ.61s, 


tr. N. B. 211. b.) reſpect to two perſons ; the Jo reverſion a moy, et ſelfe, and after the te- 


i he d hoſt . 4 8 
reverflon is diveſted and dil. puis le tenant en le nant in taile infeoffeth 


placed ; and the other to the taile enfeoffa un au- another in fee, the 
_— ms 8 ter en fee, le feoffee feoffee hath no right- 
right. nad pas droiturel full eſtate in the tene- 


A tort luy deforce. eftate en les tenements ments for two cauſes, 
[+] Braft li. 4. fol. 238, L*]; Deforciare 2. for of pur deux cauſes, Un One is, for that by 


lib. g. Cap. 11. art, and cannot be expreſſed þ 7 
„ %, pur ceo que per ſuch feoffement my 


nifieth, to with-hold lands or Fiel feoffment ma re- reverſion is diſconti- 


tenements from the right ow- ver ſion eſt diſcontinue, nued, the which i 
ner; in which caſe either the fi ft fe pf , which is a 


entrie of the right owner is le quel eſt a tort fait, et wrong and not a 


_ _ At. the 3 nemy a droit Jait. Un rightfull act. Another 
oldeth ĩt ſo as the right | ret 
owner is driven to his reall er cauſe eſt, 1 le cauſe is, if the tenant 


precipge, wherein it is ſaid, fenant en taile mo- in taile dieth, and his 


unde A. eum injuſſè deforceat, 72 0 2 . 1 
or the 1 15 diſturbeth ruſt er fo 1 Me ſu it iſſue bring a writ of 


: the right owner, as he cannot briefe de formedon formedon againſt the 
Bratt. & Het. ubi ſupta. enjoy his owne: and therefore eNVers le feoffee, le feoffee, the writ and 


it is ſaid, Per hoc autem quod briefe dirra, et auxyle alſo the decl . 

dicitur in brevi ultim en- , uxyle allo the declaration 
— deforceant, — count, &c. que le feof ſhall ſay, &c. that 
2 quod querens i nnuat fee a tort luy deforce, the feoffee by wrong 


Lb, 2 deforcean: ft in & . Ergo 1 a tort himdeforces, &c. Ergo 


ut in brevi de recto, 

fol reverd nan ita, ſed ſatis Iuy deforce, &c.iln'ad if he deforceth him by 

7 S pas droiturel late. wrong, he hath no 

minis commod? imprdiat præ- 1 ight eſtate. 

ſentande, appellando, impetran- 

do, ſecundum quod dicitur de diſſeifitore, ſatisfacit diſſeifinam, qui uti non permifit poſſeſſorem 
non expellat, In this caſe that Littleton putteth, the diſconti- 


evel minus commode licet omninò 
nuce any, by wrong, is no diſſeiſor, abator, or intrudor, but a detorceor ; and hereof 


| teck. 8g. commeth Deforcement, and thus did antiquitie deſcribe it: [o] Deforcement, come f aſcun 
2] = "ge Laſt, = enter en auter tenement tant come le weray ſeignior eft al market, 2 et reforns, 2 T t 
ever entre eint eft celuy deforce et debotue. d for that at the firſt the withholding was with 


violence and force, it was called a deforcement of the lands or tenements ; but now it is gene- 
rally extended to all kinde of wrongfull withholding ef lands or tenements from the right 
owner. There is a writ called a quod ei deforceat, and lieth where tenant in taile, or tenant 


Weſtm. 2. cap. 45 for life, loſeth by default, by the ſtatute he ſhall have a quid ei deforceat againſt the re- 
coveror, and yet he commeth in by courſe of law. (1) 


Sect. 615. 


TTEM, i terre ſoit leſe a un LSO, if land bee let to a man 

home pur terme de fa vie, for terme of his life, the re- 
le remainder a un auter en mainder to another in taile, if he 
le taile, i celuy en le remainder in the remainder will grant his 
voile graunter ſon remainder a remainder to another in fee by his 
un auter en fee per ſon fait, et le deed, and the tenaunt for life at- 


tenant a terme de vie atturna, torne, this is no diſcontinuance of 
ceo neſt pas diſcontinuance de le the remainder. 
remainder *, | 


I 


Sect, 


Cc. added L. and M. and Roh. 


.) Sir William Blackſtone, in his account of a deforcement, 3. Com. c. 10. obſerves, that it is oe gencraliſimum; N a much 


larger and more comprehenſive expreſſion than any of the former, and lignifying the 2 of any lands or tenements to which another 
perſon has a right; ſo that it includes as well an abatement, an intruſion, a diſſeiſin, or a iſcontinuance, as any other ſpecies cf wrong 
whatſoever, whereby he that hath a right to the freehold is kept out of poſſeſſion, But, as contradiltinguiſhed from the former, it is 
only ſuch a detainer of the freehold from him that hath the right of property, but never nad any poſſeſſion under that right, as falls within 
none of thoſe injuries. A deforcement may alſo be grounded on the non-performance of a covenant real: as if a man ſeiſed of lands 
covenants to convey them to another, and negle&s or refuſes ſo to do, but continues 1 againſt him, this poſſeſſion being wrongtul 
is a deforcement. And hence, in levying a fine of lands, the perſon againft whom the fictitious action is brought upon a ſuppoſed breach 
of covenant, is called a deforceant. Monſ. Houard, Arc. Lola des Francois, tom. 1. p. 654. mentions, that Du Cange refers to the laws 
of Alfred and other kings of England precedent to the Conqueſt, tor an explanation of the word Detorcement ; but that he ought to have 
obſerved, that it was not introduced into the Latin tranſlation of thoſe laws till after the introduction of the Norman cuſtoms into England; 
that deforce is an old French word, and that ſortia is taken for force in the 28th formula of Marculphus. 


—— 


— 


affirmed it to be in a ſtrangor ; in all theſe caſes, the freeholder expoſed himſelf to the loſs of the poſſethon, as much as if they were dis 
own acts. Thus the termor held the poſſeſſion, but he was ſaid to hold it nomine aliens, in contradiffinction to the frecholder himſeif, 
who was ſaid to hold it nomine proprio. Hence Britton expreſly defines an eftate of freehold to be * the potletlion of the ſoil by che 
© frecholder:“ and the author of the Doftor and Student favs, © that the poſſeſſion of the land is called in the law of England 
© the franktenement or frechold.”” Britt. C. 52. Doct. and Stud. b. 2. d. 22. So nearly fynonimous in thoſe days 
was the poſſeflion to the frechold. In this manner, the poſſeflion of the termor differed from that of a mere bailitt, wao 
had no poſſeſſion. The ſame principles obtained with reſpect to the transfer of the freehold. Nothing further was necefiary 
than a delivery of the poſſeſſion, or, as it is called by our law-writers, livery of ſein. The freehold could be transferred by no 
other means. But here a difference is to be obſerved with reſpect to the eſſec of the livery of a termor for years (fuch as was men- 
tioned before), and the livery of a mere bailiff. On account of the ſolemnity, upon which the entry of the termor into the lands 
was grounded; the connection between him and the reverſioner, and his actually holding the pofſctſion of the land (though he held 


it for the freeholder), the livery of the former was 2 transfer of the poſſeſſion; but the livery of the latter was abtolurely ow 
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JTEM, i home ad rent ſer- 

vice ou rent charge en taile, 
et il granta le dit rent a un au- 
ter en fee, et le tenaunt attorna, 
* ceo neſt pas diſcontinuance, 


Se. 


ITE M. / home ſoit tenant 

en taile de un advowſon en 
groſſe, ou de un common en groſſe, 
v il per ſon fait voile graunt I ad- 
vowſon ou le common a un auler 
en fee, ceo n'eſt pas diſcontinuance ; 
car en tiels caſes les grantees 
n ont eſtate forſque pur terme de 
vie de le tenant en taile que ſiſt le 


grant, &c. 


Y the caſes in theſe three Sections it appeareth, that if a remainder or a rent ſervice, 
or a rent charge, or an advowſon, or a common, or an 


SeQ. G1 6, 


&c. 


Sea. 61 7. 


grant, &c, 


Lib. 3. Of Diſcontinuance. Sect. 616, 617, 618. 


ALSO, if a man hath a rent ſer- 

vice or rent charge in taile, 
and hee grant the ſayd rent to 
another in fee, and the tenaunt 
attorne, this is no diſcontinuance, 


ALSO, if a man bee tenaunt in 

taile of an advowſon in groſſe, 
or of a common in groſſe, if he by 
his deed will graunt the advowſon 
or common to another in fee; 
this is no diſcontinuance; for 
in ſueh caſes the 
no eſtate but for terme of the life 
of tenant in taile that made the 


grauntees have 


y other inheritarice that 


lieth in grant, be granted by tenant in taile, it is no diſcontinuance, as formerly hath beene 


ſaid. 


] Note, here is an advowſon named by Littleton, as a thing that lieth in grant, and 


th not by liverie of ſeiſin. 


ET nota, que de 

tiels choſes que 
paſſont per voy de 
graunt, per fait fait en 
pays, + et fans li- 
very, la tiel graunt 
ne fait pas diſconti- 
nuance, come en les 
caſes avantdits, Þ et en 
auter caſes ſemblables, 
Te. || Et coment 
que tiels choſes ſont 
graunts en fee, per 
fine levie en le court 


Se. added L. and M. and Roh. 
Et not in L. and M. nor Roh. 


(1) VII. That net ling wnich lies in 
where the party, wheſe freehold is out 


which lic in grant, 


Sect. G1 8. 


AND note, that of HERE is the generall 


ſuch things as 
paſſe by way of grant, 
by deed made in the 
countrie, and with- 
out livery, there ſuch 
grant maketh no diſ- 
continuance, as in the 
caſes aforeſayd, and in 
other like caſes, &c. 
And albeit ſuch things 
bee graunted in ſee, 
by fine levied in the 
king's court, &c. 


+ et fans livery, lac. lou, L. and M. and Roli. 


ant can be ſaid to be diſcontinued. 
„can reſtore it by action only, from thoſe in which h 


reaſon yeelded of the 
1 caſes and the 
ike ; for that it is a max- 
ime in law, that a grant 
LJ] by deed of ſach things 
as doe he in grant, and 
not in liverie of ſeiſin, doe 
worke no diſcontinuance. (1) 
But tbe particular reaſon is, 
for that of ſuch things the 
grant of tenant in tle 
worketh no wrong, either to 
the iſſue in taile, or to him 
in reverſion or remainder ; for 
nothing doth paſſe but onel 


332 


BraR. I. 2. f. 3. & f. 366. 378. 
Brit, f. 187. Mir. ca. 2, ſect. 17. 


(een lib. g. ca. 13. 


Poſt. 335-) 


DJ 5. E. 3. 58. 21. E. 3. 37 38. 
49. E. 3. 1 b. 11. H. 6. 4 


. 18. H. 8. 16. £1. 


4] 6. E. g. 56. 32. E. 2. 
iſcont. 2. 33. AM. 8. 4. H. 7. 17. 
21. H. 7. 42. 1. H. 7. 19. 
21. H. 6. 62, 3. 5. E. 4. 3. 
21. E. 4. 3 23. R. 2. 
Diſcon. 56. 38. H. 8. 
Diſcon. 35- Brooke, 19. E. g. 
Bre. 468. Pl. Com. 433 
18, All. p. 8. 


during the hte of tenazrft 1 


taile, which is lawfull, and 
every diſcontinuance worketh 
a wrong, as hath beene ſaid. 


171 If 


+ et en—ou, L. and M. and Roh. 


1 
he term diſcontinuance is uſed to diſtinguiſh thoſe caſes 
e may reſtore it by entry. Now, things 


cannot either be diveſted or reftored by entry. The owner, therefore; of any thing which lies in grant, has in no ſtage, 
and under no circu 


mſtances, any other remedy but by action; conſequently the d 
It is true, that the books often mention both Aleiäns and — 2 of ji 


nuances are on! 
of this deſcripti 


— ons. 


> on arc inſerted in the note below, commencing at pa 
necellarily operates as a difſeifin or diſcontinuance of all the incor 
n upon or out of the land aſfected by the diſſeiſin or diſcominuance. 


* 


iſtinction in queſtion can never be a . z. 
corporeal hereditaments; but theſe diſſeiſins and diſconti- 
y at the election of the party, for the purpoſe of availing himſelf of the remedy by action. Some obſervations on diſſeiſins 
ge 330. b. But a diſſeiſin or diſcontinuance of corporeal hereditaments 
porcal rights or incidents which the diſfeiſee or dilcontiuee has himſelt 


icable to him. 


\ 


effect. In proceſs of time, involuntary alienation, or alienation arifing from attachment fot debt, was admitted. This produced 
the eſtates of tenants by ong leaſes for years alfo came into uſe, and more ſettled 
All theſe were conſidered to be in tlie ſame fituafion as the 
N fleſfion of the immediate frecholder; but as they had, or rather feld, the 
, and were in by the act of the frecholder in fome caſes, and by his privity or forbearance in all, they were conſidered to 
poſſciion who had not the right; ſuch were tenants 
fleſñon, they might, by livery of it, transfer it to 
the frechold could not be transferred bur by livery of ſciſin: on the other, 


and accurate notions wer 
termor for vcars. 


poſſeſſion 


be in, as cf the ſeiſin of the fee. 


by dilſeifin, deforcement, 
another. 


livery of ſeiſin 


abatement, or intruſion. 
Thus, by the old feudal law, on the one hand, 


clegit, by ftatute-merchart, and ftatute-ftaple. 
e had, of tenancies by ſufferance and at will. 
Their poſſeſſion was held to be the 


It ſometimes happened that perſons had the 
Still, as they had the po 


» * "4 — 3 *4 


* 


he f could not be made by #ny per fon who had the poffeſſion, without transferring the frechold. This transfer of 
ie tee was called a feofſment. No writing was neceffary for this purpoſe ; and when charters came into uſe, the transfer of the 


Þ 


coflment on the land before the 
ac fcoflec upon the land w 


fee was ſuppoſed to be produced 
ut the material variation with re! 


(as has been alrcady obſerved), not by the charter, but by the livery which it authenticated. 


pect to the form of transferring property by livery was, that originally it was uſual to make the 


peers of the court, who ſubſcribed the charter of feoſſment with their names, and the entry of 


as afterwards recorded in the lord's court : but in progreſs of time, the fcotfment was allowed to be 


, 
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Lib. 3. Cap. 11. Of Diſcontinuance. Sec. 619. 


10 35. E. 3. Formed: 47. [9] If tenant in taile of Je roy, &c. uncore yet this maketh not 

N * — 4 "0" _— ceo ne fait diſconti- a diſcontinuanee, &c. 
taile, &c. grant the ſame in udnce, Se. 

| fee with wg and 1 
. Rep, 84,8. 9. Rep. 61. a.) eth aſſets in fee ſimple, an | a 

1 dieth, this is neither barre nor diſcontinuance to the iſſue in taile ; but he may diſtraine for the 
rent or ſervice, or enter into the land after the deceaſe of tenant for life. But if the iſſue 
bringeth a formedon in the diſcender, and admit himſelfe out of poſſeſſion, then he ſhall be 
barred by the warrantie and aſſets. 


13. H. 7.125 [r] Tenant in taile of a rent diſſeiſeth the tenant of the land, and maketh a feoffement in 

0. 694.) fee with warrantie and dieth, this is no diſcontinuance of the rent, but the iſſue may di- 
„E. 4. 22. we" ſtreyne for the ſame ; and albeit the warrantie extend to the rent, yet by the rule of Littleton 

8 1 RT” it lieth not in diſcontinuance : and where the thing doth lie in | wad 4 as lands and tene- 


ments, yet if to the conveyance of the freehold or inheritance no liverie of ſeifin is requiſite, 
7138. H. 8. Paten. Br. 101. it worketh no diſcontinuance. . As if tenant in taile exchange lands, &c. or if the king 
. Com. 5 1 Li. 1. f. 36. being tenant in taile, grant by his letters patents the lands in fee, there is no diſcontinuance 


Alton Wood's caſe, wrought. 

. er fine. Of a ching that lieth in grant, though it be granted by fine, yet it worketh 

(2 Sid. 65.) no diſcontinuance ; and this is regularly true, 

g 15. E. 4. tit. Diſcont. go, (e] If tenant in taile make a leaſe for yeares of lands, and after levie a fine, this is a diſ- 
H. 56, 57. continuance ; for a fine is a feoffment of record, and the freehold paſſeth. But if tenant 

(1. Rep. 76. 1. Roll. Rep. 188. in taile maketh a leaſe for his owne life, and after levie a fine, this is no diſcontinuance, 

1. Sid. 8g.) * the reverſion expectant upon a tate of freehold which lieth onely in grant paſſeth 

thereby. (1) | 


Sec. 6 19. 


[+N OTA, / jeo done terre a un NOTE, if I give land to another 
. auter en taile, et il leſſa in taile, and hee letteth the 
meſme la terre a un auter pur terme ſame land to another for terme of 
dans, et puis le leſſor graunta yeares, and after the leſſor graunt- 
le reverſion a un auter en fee, et eth the reverſion to another in fee, 
le tenant a terme dans atturna and the tenant for yeares attorne 


al grantee, et le terme eft expire to the grantee, and the terme ex- 


durant la vie le tenant en taile, pireth during the life of the tenant 

er que le grantee enter, et puis in tayle, by which the grauntee 
le tenant en taile ad iſſue et devie; enter, and after the tenant in taile 
en ceo Caſe ceo n'eſt diſcontinu- hath iſſue and die; in this caſe this 
ance, nient obſtant que le grant is no diſcontinuance, notwith- 
ſoit execute en la vie le tenaunt ſtanding the grant be executed in 
en taile, pur ceo que al temps de the life of the tenant in taile, for 
leaſe fait a terme dans, nul no- that at the time of the leaſe made 
ve l fee ſimple fuit reſerve en le for yeares, no new fee ſimple was 
leſſor, eins le reverſion demurt a reſerved in the leſſor, but the re- 
luy en tayle, ficome il fuit devant verſion remained to him in taile, 
le leaſe fait. * | as it was before the leaſe made. 


* 1 is added to Littleton, and not in the originall, and therefore I purpoſely omit it 2 
yet is the caſe good in law, becauſe neither the leaſe for yeares, nor the grant of the 
reverſion, diveſteth any eſtate. | 


4 Sect. 


+ Neta=item, L. and M. and Roh. No part of theſe Seddions within crotchets, is in L. and M. and Roh. 


(x) It ĩis frequently faid in our law-books, that a fine has no operation upon any eſtate or intereſt, which is not previouſly diveſted or 
turned to a right; but this expreſſion, conſidering it ſtrictly, is inaccurate, By turning to a right, it is generally meant, that the perſon 
whoſe poſſeſſion is uſurped, cannot reflore it by entry, and can only recover it by action. See note 1. ant. 239. a. But in the preſent 
caſe, the expreſſion, turned to a right, muſt be underſtood in a more general ſenſe. The import of it is, that the parties to the fine, or ſome 
of them, have in them at the time of their levying the fine, or acquire by it, a poſſeſſion, adverſe to, and inconſiſtent with, tho eftate or 
right intended to be barred ; the real owner, therefore, at the time of levying the tine, or by its operation, is diſſeiſed of his poſſeſſion, but 
the right {till remains in him. In this general ſenſe, his poſſeſſion may be ſaid to be turned to a right ; but this right may be ſuch as 
enables him to reſtore his poſſeſſion by mere entry, without his reſorting to an action. See 2. Atk. 631. In another ſenſe it is inaccurate, 
as it ſeems to imply, that the turning to a right is produced by the operation of the fine; but, generally ſpeaking, this is not the caſe. 
Every diſſeiſm, mtruſion, or abatement, turns the eſtate to a right, in the ſenſe in which that expreſſion is explained above. If the diſſeiſor, 
intrudor, or abator, afterwards levies a fine, it operates by the ſtatute, atter a non- claim of five years, as a bar to the right of the perſon 
whoſe eſtate is difſeiſed, intruded upon, or abated, But its operation in theſe caſes is merely as a bar, the ouſter of the poſſeſſion or di- 
veſting of the right being previouſly effected by the diſſeiſin, intruſion, or abatement. In ſome caſes, however, it does not operate only 25 
a bar. As if tenant for life levies a fine, it is a forfciture of his eſtate ; and if the reverſioner does not enter within five years after the 
forfeiture, or at the ſurthelt within five years after the death of the tenant tor life, he is barrcd of his remedy to recover. Wherley and 
Tancred, 1. Ventris 241. 


— 


good, though it were atteſted by ſtrangers only; and the recording of the feoffee's entry was diſpenſed with. This, undoubted!” 
teſſened, very conſiderably, the folemnity and notoriety of feoffinents : and we have an opinion of the higheſt authority, delivered 
with much conſideration and infinite ability, in a cafe of the higheſt moment; that it had a very great effect on their operation and 
efficacy, with reſpect to the circumſtance before us. The caſe ailuded to is that of Taylor on the demile of Atkyns v. Horde and 
others, 1 Burr. 69. 5 Bro. Par. Ca. 247. Cow. 689.—As a minute and accurate ſtatement and examination of rhe doctrines laid 
down in that caſe will ferve greatly to illuſtrate the point now under conſideration, they ſhall be preſented here to the reader. The 
caſe, ſo far as it relates to rhe points in queſtion, was, that ſir Robert Arkyns was tenant for life; remainder to dame Ann Atkyn*, 
his wife, for life; remainder to fir Robert Atkyns (his eldeit ſon by a former marriage) in tail male: remainder to Mr. John 
Tracy and his younger brothers ſucceflively, in tail male ; remamder to Mr, Richard Atk yas and his heirs. Upon the death of oe 
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a ſon briefe de forme- his writ of ſormedon, * 


Lib. 3. Of Diſcontinuance. Sect. 620. 2333 


Seq, 620. 


+ MES /i le tenant en BUT if the tenant in PUR terme de vie 


taile fait leas a taile make a leaſe for del lefſee, &c. | 
terme de vie le leſſee, terme of the life of Mere is par e. or for (1. Roll. 633.) 
Sc. en ceſt caſe le tenant the leſſee, & in this life. (1) ö 
en le tayle ad * fait un caſe the tenant in tayle 
novel reverſion de + fee hath made a new rever- jt, foe ſimple. 
ſimple en luy; pur ceo fion of the fee fimple in Which muſt bee under- 
que quant il fiſt Iras pur him; becauſe when hee ſtood of a fee ſimple de- 


terme de vie, &c. il diſ= made the leaſe for life, 3 by garter 2 


continua le taile t, Sc. &c. he diſcontinued the —— hers calleth 2 

ce fimple; for it the leſ- 
per force de meſinele leas, tayle, &c. by force of . 
et auxy il diſcontinua the ſame leaſe, and alſo tenant in taile againe, 
NA rever/ton, Se. Et il hee diſcontinued my re- as hee was before : and 


a A that is the reaſon that 
covient que la reverſion verſion, &c. And it be- it in that cafe hee grant- 


N. ovel reverſion 15. E. 4. tit. Diſcont. 30. 


de fee ſimple fait en hoveth that the rever- eth over the reverſion (Cro. Car. 286.) 


| * 1 and dieth; and after the 
aſcun perſon en tel cas: fon of the fee ſimple be death of tenant in taile, 


et il ne port eftre en in ſome perſon in ſuch the leſſee dieth; the entr 


| . : z of the iſſue is lawful 
moy que Jue donor, en caſe: and it cannot be in becauſe by the death of 
tant que mon reverſion me which am the donor, the leſſee the diſconti- 


efi diſcontinue; ergo il inaſmuch as my rever- nuance is determined; 
. 3 . and conſequently the 
covient que la reverſion ſion is diſcontinued; ergo 


15 * made of the rever- 
de fee ſoit en le tenant the reverſion of the fee ſion gained upon that 


en le taile, que diſcon- ought to bein the tenant = I is you 
tinua ma reverſion per in tayle, who diſconti- If tenant in taile 


tiel leas, &c. Et fien nued my reverſion by maketh a leafe for three 
- „ lives according to the 
ceſt caſe le tenant en le leaſe, &c. And if in gquute of 32 77.8. that 3% H. 8. cp. 28. 
taile graunta per ſon this caſe the tenant in + — n 
. 0 e 
fait ceft rever/ion en tayle grant by his deed |rerion. becauſe 


g 2 reverſion, becauſe it is 
fee a un auter, et le te- this reverſion in fee to authoriſed by act of 


e fm parhament, whereunto 
nant a terme de vie at another, and the tenant Pl Na — 
turna, Sc. et puis le te- for life attorne, &c. and of law is partie. 


nant a terme de vie mo- after the tenant for life And yet in ſome caſes 
. . . © the freehold may be diſ- 
ruſt, vivant lo tenant en dieth, living the tenant in continued and not the | 
le taile, et le grantee de taile, and the grantee of reverſion. [4] As if the (2 E 5 18. AM. 8: 
. . . . 8 . vs. . 2 
le reverſion entra, &c. the reverſion enter, &c. 1.24 bu deed (a) N 


. n : a leaſe for life by deed (2) 
en la vie te tenant en le in the life of the tenant of the wife's land, re- 


taile, donques ceo eft un in taile, then this is a diſ- ſerving a rent, the huſ- 
: 5 x band dicth ; this was a 
diſcontinuance en fee; continuance in fee; and diſcontinuance at the 


et fi apres le tenant en if after the tenant in wg oy — Hob, 
. _—_— . I a ; 
le taile moruſt, fon iſſue tayle dieth, his iſſue may . 


6 was not diſcontinued; 
ne poit enter, mes eft mis not enter, but is put to but remained in the 


if 


+ In I. and M. and MSS. this Section begins thus: $S; jeo done terre aun auter en le tail, et il leſſu meſme la terre a un aut pur 


ter me de vie, Sc. * ex added L. and M. + de—en, L. and M. + le taile, &c. per force de meſme le leas, et au i 
</continua, not in L. and M. nor Roh. 


(i) VIII. It has been obſerved before, that no conveyance by tenant in tail can operate as a diſcontinuance, unleſs it js created by 
livery, or by that which, in the eye of the law, is tantamount to it,—Littleton now proceeds to lay down, that to make a diſcontinuance, 


the conveyance muſt be of ſurh an eſlate as in its original creation may, by poſſibility, endure beyond the life of the tenant in tail. When 
the eftate ſo created is at an end, the diſcontinuance alſo is at an end. 


(2) Nota, a proviſo on 32 Hen. VIII. that the leaſe Mall be made in both their names, where the inheritance is in the woman. And 
ſee Cro. Car. 22. Smith v. Trender, where there is a quere, whether it ought to be ſo where the inheritance is in buth.—Lord Nott. MSS. 


pI 


Robert the father, dame Ann his widow entered upon the lands. In Trinity term 1710 an ejectment was brought, in the court 
of common-pleas, againſt her ladyſhip, by John Phillips, upon the ſeveral demiſes of fir Robert Atkyns the ſon, and of Joſeph 
Walker, to whom ſeveral terms o years attendant upon the inheritance had been aſſigned, in truſt for tir Robert the fon. A 
verdict was found for the plaintiff, and he recovered terminum ſuum prædidtum, and had an habere facies peiogſonens: It is to 
be obſerved, that no account of the caſe ſtates the grounds upon which this verdict was found for the plaintiff. Moſt probably, it 
was merely in conſequence of the terms of years which had been affigned to him. On the 1ſt of January 1710, John Phillips, 
the plaintiff, ſurrendered the terms to fir Robert the ſon ; and on the 19th of the ſame month fir Robert made a feoffment of the 
eſtates in queſtion, with livery of ſeiſin, to James Earle and his heirs. In the deed of feoffment it was declared, that the feoffment 
was made, that James Earle might become perfect tenant of the freehold, in order for the ſuffering of a common recovery; which 
recovery, it was thereby declared, ſhould enure, to the uſe of fir Robert Atkyns the ſon and his heirs; The recovery was ſuffered 
in Hilary term 1710. Sir Robert died on the gth of November 1711, without iſſue, and inteſtate. His nephew, Mr. Robert 
Atkyns, was kis heir at law. In Hilary term 1711 an ejectment was brought 8 * him by lady Atkyns ; and in Eaſter tern 
1712 a general verdict was given for her. She died in the month of October following. Upon her death, Mr. Robert Arkyns 
entered, and continucd in poſſeſſion of the eſtates till the 16th of March 1753, when he died, leaving iſſue only two daughters; 
Ann, the wife of Mr. Horde; and Elizabeth, the wife of Mr. Chamberlayne. The death of fir Robert Atk yns the ſon with- 
brought into queſtion the validity of the recovery ſuffered by him; for if it were good, it deſtroyed his eſtate 
remainders expectant upon it ; and Mr. Robert Atkyns, his nephew, and after his deceaſe Mrs. Horde and Mrs. 
his only children, became entitled to the eſtates, as his heirs at law, But if it were not a good recovery, then, 


upon 


out iſſue, neceſſaril 
tail, and all the 
Chamberlayne, 


Lib. 3. Cap. 11. Of Diſcontinuance. Seck. 620, 


(8. Rep. 71.) if the huſband had made don. Et la cauſe eſt, pur And the cauſe is, for that 


the lcaſe alone. f : 
| , ue ceſtuy que avoit le he which hath the 


Diſcont. 30- grant de tiel reverſion of ſuch reverſion in fee 
poet” Ig ay en fee ſimple, avoit le ſimple, hath the ſeiſin 
„Oc. The like „%% a 
law 57 > if the tenant Heiſin et execution de mea and execution of the 
for life ſurrender to the 7720s les terres ou tene- ſame lands or tenements, 
grantee, or if the grantee fnents, d aver a luy et to have to him and to 
recover in an action of * N i Hike 
waſte, or enter for the @, ſes Heires en ſon de- his heires in his emeſne 
forfeiture, | meſne come de fee, en as of fee, in the life of 
92. E. 3. Diſcont. 2. 43. E. 3. Avoit ſeiſin et ja vie le tenant en taile. the tenant in taile. And 


Entr. Cong. 31. 3. H. 4. 9. 1 
22. K +. 68“ Alt 6. Py 94 And here * | Ef ceo eſt per force de this is by force of the 
VVV 
dd bod debe tit. this caſe is executed in £72 taile. | in tayle, 
Diſcont. 3. & 14. 4 H. ). 17. the life of tenant in taile, it is equivalent in judgement of la to a feoffinent in fee, for the 
21. H. 7.11. ſtate for life paſſed by livery, | | 
ſw] 21. H. 6. 52, 53+ (w] If tenant in taile make a leaſe for life, the remainder in fee, this is an abſolute CiC- 
continuance, albeit the remainder be not executed in the life of tenant in taile, becauſe all is 
one eſtate, and paſſeth by one livery. And ſo note a diverſitie betweene a graut of a reverſion, 
and a limitation of a remainder, H. tenant in taile maketh a gift in taile to A. and after B. 
releaſeth to A, and his heires, and after A. dieth without ifſue ; the ifſue of the firſt donee may 
enter upon the collaterall heire, becauſe A. had not ſeiſin and execution of the reverſion of 
the land in his demeſne as of fee, as Littleton here ſpeaketh. But if tenant in taile make a 
leaſe for the life of the leſſee, and after releaſeth to him and his heires, this is an abſolute 
diſcontinuance ; becauſe the fee ſimple is executed in the life of tenant in taile. 
[> 34- E. 1. quare impedit 179. [y] If tenant in taile of a mannor whereunto an advowſon is appendant, maketh a feoff- 
22. E. 3.6. 17. E. 3-3. ment in fee by deed (as it ought to be) of one acre with the advowſon, and the church becom- 
= as 2 — 4 meth void, and the feoffee preſent, tenant in tails dieth, the church becommeth void ; the 
(Ant.2g8. Poit.g49.b. F. N. B. ga. iſſue ſhall not preſent untill he hath re- continued the acre, But if the tcottee had not executed 
1. Roll. Abr. 632. 1 Rep. 56.) the ſame by preſentment, then the iſſue in taile ſhould have preſerited. And ſo was it at the 
common law, of the huſband ſeiſed in the right of his wife, mtatis mutandis. 
If a fine be levied to a tenant in taile, and he granteth and rendreth the land to him and 
36. AN.8. 42. E. 3. 20. his heires, and die before execution, this is no diſcontinuance, Otherwiſe it is, if it had 
ay; We 2. * 30. beene executed in the lite of tenant in taile. 
m COD Fe. at 3 If tenant in taile make a leaſe for life of the leſſee, and after grant the reverſion with war- 
Diſcont. g. 21. H. 7. 11. Lib, 1. rantie, and dieth before execution, this is no diſcontinuance ; becauſe the diſcontinuance 
fol. 85. Lib 10. fol. 96.97. Was (as hath beene ſaid) but for life, and the warrantie cannot enlarge the ſame. (1) 


(W. Jones 210. Gro. Car. 256.) Et ceo eft per force del grant de meſme le tenant en tayle. Hereupon 
*) 15. E. 4. Diſcont. 30. Littleton him elfe 1s of the ſame opinion, (*) as it appeareth he was in our bookes ; that if 
Wh Sect. 642. tenant in taile make a leaſe for life, and grant the reverſion in fee, and the leflee attorne, 
and that grantee granteth it over, and the leſſee attorne, and then the leflee for life dieth, ſo 
as the reverſion is executed in the life of tenant in taile, yet this is no di:continuance, but 
that after the death of tenant in taile the iſſue may enter; becauſe (as Littleton here ſaith) 

he is not in of the grant of the tenant in taile, but of his grantee. 

If at this day tenant in taile make a leaſe for life, and after by deed indented and inrolled 
according to the ſtatute he bargaineth and ſelleth the reverſion to another in fee, and the 
leſſee dieth, ſo as the reverſion is executed in the life of tenant in taile ; albeit the bargainee 
is not in the per by the tenant in taile, yet inaſmuch as he claimeth the reverſion immedi- 
ately from him, which is executed in his lifetime, this is a diſcontinuance. And fo it is, 
and for the ſame cauſe, if tenant in taile had granted the reverſion to the uſe of another and 
his heires. If tenant in taile maketh a leaſe for life, and after difſeiſeth the leflee for life, 
and maketh a feoffment in fee, the leflee dieth, and then tenant in taile dieth ; albeit the 
fee be executed, yet for that the fee was not executed by lawfull meanes, (as in all the caſes 
of Littleton it appeareth it ought to be) it is no diſcontinuance, 


Sea. 


No part of this or of the following Section within crotchets is in L. and XI. and Roh. 


(1) All this is a conſequence of the doctrine laid down in the laſt page. If the remainder or reverſion is created at the ſame time 
as the particular eſtate, it neceſſarily muſt be created by the fame livery. If it is created at a ſubſequent time, then to continue the diſcon- 
tinuance after the determination of the particular eſtate, the reverſion or remainder muſt be executed in poſſeſſion during the life of the ta- 
naut in tail. The entry of the reverſioner or remainder-man in this calc is tantamount to a ſecond livery, 


UP EC INTE . 
— d/o *** * 3 » 266 * ”" 


— 


upon the deceaſe of dame Ann Atkyns, Mr. John Tracy became ſeiſed in tail of the lands deviſed by the teſtator's will, with the 
feveral remainders over,—In the year 1752, an ejectment was brought againſt Mr. Robert Atkyns, and Mr. and Mrs. Horde, and 
Mr. and Mrs. Chamberlayne, by Cyprian Taylor, on the demiſe of Mr. John Tracy, who, in conſequence of a direction 
contained in fir Robert Atkyns the father's will, had taken the name of Atkyns. The jury found a ſpecial verdict. 
The caſe was argued four times before the judges of the court of king's-bench. A point aroſe, whether, ſuppoſing the recovery 
to be bad, the plaintiff's ejectment, not having been brought within twenty-one years after his title accrued, was not barred by the 
ſtatute of limitations. The court was of opinion it was barred by that ſtatute. The cafe afterwards went to the houſe of lords: 
all the judges were ordered to attend: their opinion was aſked upon the point ariſing from the ſtatute of limitations; it agreed 
with that of the judges of the court of king's bench: the judgment of the court was therefore affirmed. Afterwards, Mi. 
John Tracy Atkyns and all his brothers died without iſſue ; and then, ſuppoſing the recovery to be void, Mr, Edward Kintey 
Atkyns, the then heir at law of Mr. Richard Atkyns, became entitled ta the eſtate. He claimed under a new title, and was not 
therefore bound by the ſtatute of limitations. An cjectinent was delivered by him in Hilary term 1777. This brought the queſtion 
of the validity of the recovery once more before the court. It is to be obſerved, that though, when the cafe came before the court 
upon the ejectment brought by Mr. John Tracy Atkyns, the matter went oft on the point ariſing from the ſtatute of limitations, 
yet the queſtions ariſing upon the validity of the recovery were moſt 9 argued by the bar: and lord chief-juſtice Mans- 
field, when he gave the judgment of the court, entered into a very minute difcutfion of them, and gave his opinion very tully 
and deciſively upon them all: ſo that what was ſaid upon this ſubject, when the caſe came before the court in 177% Was, in 
general, only a repetition of what was ſaid upon it on the former occation. As lord Mansſield's ſpeech, in the report given of it 
by fir James Burrow, contains the moſt methodical and comprchenſive ſtate of the arguments and opinions intended to be diſcuſſed 
in this place, it is here particularly referred to.— His lordſhip ſtated the queſtion to be, Whether Earle was a good tenant of the 
freehold. He obterved, tliat to prove he was a good tenant of rhe frechold, it was neceſſary to he w, either that fir Robert Atkyns, 
by the entry under the judgment in ejectment in 1710, acquired the frechold by diffeitin ; or that, ſuppoſing lic did not acquire the fre2- 
hold, he acquired the poſſeſſion, and by his feoffment veſted an eftate of frechold in Earle. His lordthip denied both of theſe pofitions. 
As to the firſt, he laid ir down, that the diſſeiſin to be effectual in this cafe, muſt be an actual differſin, not a ditfeifin, which was 
merely ſuch, at the election of tlie party. No cafe, therefore, or other authority from the books refpetting diſſeiſins, was ap licable 
te the preſent caſe, if it dhl pot relate to an actual diljeiin. He they proceeded to explain the nature of an actual diſſei - = 
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Of Diſcontinuance. SeQ. 621, 622. 


Lib. 3. 


Sect. 621. 


N meſine le manner ſerra, 

fi en le caſe avantdit le te- 
nant a terme de vie apres Pat- 
tournement al grantee uſt alien 
en fee, et le grantee uſt enter pur 
forfeiture de ſon eftate, et puts le 
tenant en taile uſt devie, c eſt un 
diſcontinuance, cauſa qua ſu- 


pra. ] 


IN the ſame manner ſhall it be, if 

in the caſe aforeſaid the tenant 
for terme of life after the attorne- 
ment to the grantee had aliened 
in fee, and the grantee had entred 
by forfeiture of his eſtate, and af- 
ter the tenant in tayle had died, 
this is a diſcontinuance, cauſd gud 


ſupra. 


HIS is added in this place, but in the originall it commeth in after in this 


Chapter “. 


Sect. 622. 


" MES en ceſt cas, fi tenant en 
taile que granta le rever- 

fron, Sc. moruſt, vivant le tenant 
a terme de vie, et puis le tenant a 
terme de vie moruſt, et puis ce- 
la a que le reverſion fuit graunt 
enter, Sc. donque ces n'eſt pas 


diſcontinuance, mes que [iſſue del 


tenant en taile poit Jien enter 
fur le grauntee del reverſion ; 
pur ceo que le reverſion que le 
grauntee avoit, &c. ne fuit exe- 
cute, Sc. en le vie le tenant en 


taile, &c. Et Iſſint il eft graund 
diverſity quant tenant en taile 


fait un leas pur terme d'ans, et 
lou il fait leas pur terme de wie 
car en l'un cas il ad reverſion en 
taile, et en lauter cas il ad un re- 
verſion en fee. 


% 
t x plication, 


BUT in this caſe, if tenant in taile 
that grants the reverſion, &c. 
dietb, living the tenant for life, and 
after the tenant for life dieth, and 
after hee to whom the reverſion 
was granted enter, &c. then this is 
no diſcontinuance, but that the iſ- 
ſue of the tenant in tayle may well 
enter upon the grantee of th 
verſion ; becauſe the reverſion 
which the grantee had, &c. was 
not executed, &c. in the life of the 
tenant in taile, &c. And ſo there is 
a great diverſitie when tenant in 
tayle maketh a leaſe for yeares, 
and where hee maketh a leaſe for 
life; for in the one caſe hee hath a 
reverſion in tayle, and in the other 
caſe hee hath a reverſion in fee. (1) 


F this ſufficient hath beene ſaid before, and is of itſelfe manifeſt, and needeth no 


Like law was at the common law of a huſband ſeiſed of land in right of his wife, mutatis 


mutaniize 


Sect. 


334 


(Poſt. 335. b. meſme le cafe) 


24. H. 6. 52, 53. 13. F. 4. 
Diſcont. 30. 


(Sir W. Jones 209. Cro. Car. r;6.) 


C re- 


18. AN, 6. 81. H. 6. 82. 


* Bur it does not appear in this Chapter in L. and M. nor Roh. nor in MSS. 


(x) Sce the note on the following Section. 


— 


defined ſeiſin to be a technical term, to denote the completion of that inveſtiture, 


_— 


which the tenant was admitted into the tenure : 


ditſeiſin, therefore, muſt mean the turning the tenant out of his tenure, and uſurping his place and feudal relation. He obſerved, 


that origiually no tenant could alien without licence of the lord; and that, when the lord conſented to the alienation, the only form 
of conveyance was by feoffment, before the peers of the court, with the lord's concurrence, and with the ceremonies of homage 
and fealty. That a diſſeiſin differed from a diſpoſſeſſion. It was ſomething more. The effect of it was to make the diſſeiſor 
tenant to every demandant, and freeholder de fa&o, in ſpite of the true owner. That, on the one hand, the lord muſt know upon 
whom to call as his tenant ; on the other hand, the ſtranger muſt know againſt whom to bring his præcipe. A diſpoſſeſſion, 
therefore, did not amount to a diſſeiſin, if it were not forcible, that is, againſt the will of the real owner ; and if it were not ſuch 
as, both with reſpe& to the lord and to ſtrangers, introduced the diſpoſſeſſor into the tenure. Theſe, he ſaid, were the conſe - 
quences of an actual diſſeiſin. A diſſeiſin by election was attended by none of theſe circumſtances. In that caſe, the diflſeifor was 
neither tenant to the lord nor the ſtranger ;—he was merely a diſſeiſor at the will of the diſſeiſee, who might, if he thought the 
proceſs of afliſe a more eligible remedy than any of thoſe to which he might have recourſe, without diſclaiming his ſeiſin, 
reſort to it, and, for that purpoſe, chooſe to be conſidered as diſſeiſed. From this deſcription of the nature and confequences 
of the two different kinds of ſeifin, his lordſhip inferred, that fir Robert's entry was not an actual diſſeiſin. Suppoſing 
it a real proceeding, a termor might recover againſt the diſſeiſor, or againſt the feoffee of the leſſor; the poſſeſſion he recovered 
enured to himſelf, or for his own benefit during his term :—ſubje&t to that, it enured to, or for the benefit of the perſons 
who had the right to the frechold; that is, to the lefſor, if he continued the owner of the fee; to his alienee, if he had infeoffed ; 
to the heir or feoffee of his diſſeiſor, if he had been diſſeiſed, and his entry taken away.— Then, ſuppoſe the praceeding to be 
merely fictitious, the judgment only entitled the party to recover the poſſeſſion, without prejudice to the right, Now, by the 
ſpecial verdict it 8 had no right to the poſſeſſion: he had therefore a poſſeſſion without prejudice to the right. He was 
not ia as particular tenant; there was no privity of ſeiſin; he had only a naked poſſeſſion.— But, ſays his lord chi p, the caſe is Rill 
ſironger : the true owner cannot even elect to make a perſon in poſſeſſion under a judgment in eje&ment, a diſſeiſor: the entry is 
not injufle & fine judicio, but under authority of a court of juſtice» The true owner might enter upon a diſſeiſor. Bur after a 
judgment in e&jeAment, an actual entry would not be permitted. U this reaſoning his lordſhip eſtabliſhes his firſt poſition, 

«Mifin, This brought his lordſhip to the 
ed an eſtate of frechold in him by diſſeiſin. Here his lordſhip concluded, _ | 


That fir Robert Atkyns did not acquire, by his _— an actual eſtate of freehold, by d 
kcond queſtion, Whether the feoffment to Earle ve 


Lib. 3. Cap. 11. Of Diſcontinuance. Sect. 623, 624, 625. 


Sec. 623. 


Ai terre ſoit done a un 

home et a ſes heires males 
de ſon corps engendres, le quel 
ad iſſue deux fits, et beigne fits 
ad iſſue file et devy, * et le tenant 
en taile fait un leas pur terme des 
ans et devy, ore le reverſion diſ= 
cendiſt a le fits pui ſue, pur ceo 
que le reverſion fuit forſque en le 
taile, et le fits puiſne eft heire 
male, &c. Mes ji le tenant uſt 


fait un leas pur terme de vie, &c. 


et puis moruſt, ore le reverſion 


diſcendiſt a le file del eigne fits, 


pur ceo que le reverſion eſt en fee 


fimple, et la file eſt heire gene- 


ral, Sc. 


This is evident alſo, and needeth no explanation. 


FOR if land bee given to a man 

and to his heires males of his 
body engendred, who hath iſſue 
two ſonnes, and the eldeſt ſonne 
hath iſſue a daughter and dicth, and 
the tenant in tayle maketh a leaſe 
for yeares and die, now the rever- 
ſion deſcendeth to the younger 
ſonne, for that the reverſion was 
but in the taile, and the youngeſt 
ſonne is heire male, &c. But if the 
tenant had made a leaſe for life, 
&c. and after died, now the rever- 
ſion deſcendeth to the daughter of 
the elder brother, for that the re- 
verſion is in the fee ſimple, and the 
daughter is heire generall, &c. (1) 


Sect. 624. 


Z TEM. þ are . ſeiſie en 


taile de terres deviſables per 
teſtament, &c. et il ceo deviſa a 
un auter en fee, et moruſt, et 
Pauter enter, &c. ceo neſt pas 
diſcontinuance, fur ceo que nul diſ- 


ALSO, if a man be ſeiſed in taile 

of lands deviſable by teſta- 
ment, &c. and hte deviſeth this to 
another in fee, and dieth, and the 
other enter, &c. this is no diſcon- 
tinuance, for that no diſcontinu- 


continuance fuit fait en la vie del ance was made in the life of the 
tenant en le taile, Sc. tenant in taile, &c. 


9.F. 4.22. 20. H. 6. 14. "F428 is manifeſt, and needeth no explanation: only this is to be obſerved, that no diſcon- 
— 3 4 8. + tinuance can be made by tenant in taile, but ſuch as is made and taketh effect in his 
2 life- time, which is here implied in the {(&c.) 


1. Roll. Abr. 633.) | 
Sect. 625. 


JTEM, fi terre ſoit 
bookes, and ſaith that ſo it done en zaile, a- 
was adjudged. vant le reverſion al the reverſion to the 

Enfeoffe le donor, donor, et puis le te- donor, and after the 

Lib. 1. fol. 149. in Chudlye's Sc, This muſt be under- pant en taile per ſon tenant in taile by his 


caſe. ſtood where the reverſion of . LAM 
the donor is immediately ex- te al 42 eoffa e donor , deed enfeoffe the do- 
2 


ND of this opinion 18 


Littleton [a] in our 


ALSO, if land be gi- 


[4] 9. E. 4. 24. b. 


® et le tenant en taile fait un leas pur terme des ans, et deuy, not in L. and M. nor Rok. 


(1) The eſtate of the leſſee for years not being created by livery, does not diſplace the poſſeſſion, and conſequently does not diſturb the 
deſcent of the inheritance upon the iſſues inheritable to the eſtate. It is otherwiſe where the leaſe is for life. That is created by livery, 
and therefore diſplaces the poſſeſſion, and gives the tenant in tail a tortious eftate in fee ſimple, in reverſion immediately expectant upon 
the life eſtate of his dunee ; that reverſion mult therefore deſcend on the daughter as heir general. 


— 


the principles laid down by him in his diſcuſſion of the firſt queſtion, that the feoffment did not amount to an actual diſſeiſin, but 
was ſuch merely at the will of dame Atkyns. In this part of the queſtion he ſays, that except the ſpecial caſe of fines with pro- 
clamation, which, he obſerved, ſtands upon diftin&t grounds, and the conſtruction of the ſtat. of 4 Hen. VII. c. 24. for the fake 
of the bar, he could not think of a caſe where the true owner, whoſe entry, is not taken away, might not elect, by chooſing a 
poſſeſſory remedy, to be deemed as not having been diſſeiſed-. The judges of the King's bench, in the opinion delivered by them 
in 1774, expreſs themſelves ſtill more ſtrongly on this head. They ſay, that“ where the books ſpeak of feoffments in fee by 
** tenants for years, and that the fee ſimple paſſes thereby, it is to be underſtood of thoſe feoffments of old, attended with livery, 
* and actual tranſmutation of the poſſeſſion from one man to another; that fcolſments, from having been the only conveyance of 
“land, for a long term of years have languiſhed into mere form, and ate nothing now more than a common conveyamce ; that 
& their grandeur and efficacy is loſt; and that without actually transferring of the eſtate from one man to another, they mix with 
& the community of all other aſſurances : that the name of theſe feoflments, and the remembrance of them, remains, and ſurvives 
„ them, however imperfectly, after the practice of making them, and conicquently their ſolemnity, is quite at an end.” Lord 
Mansfield afterwards confidered the caſe in a third point of view, which was, That a tenant in tail in remainder could not, by the 
eſtabliſhed law of the land, ſuffer a common recovery, without the conſent and concurrence of the immediate tenant of the freehold. 
Now, ſays his lordſhip, the law will never permit that to be effected by wrong, unfair, or indirect means, which cannot be eſſected 
by right, fair, and diret means: but fir Robert could not by right, fair, or direct means, ſuffer a common recovery, in the life of 
dame Ann, without her concurrence; he never had her concurrence ; it follows, that his recovery muſt have been covinous, and 
therefore void. Upon theſe grounds, the court were of opinion, 1ſt, that ſir Robert Atkvns the ſon by his entry under 
the verdict in 1710, was not an actual diſſeiſor, and therefore had not in him any actual eſtate of freehold : 2dly, 
that his feoſſment to Earle gave Earle an eſtate of freehold only at the election of dame Atkyns, but did not give him an actual 
eſtate of freehold ; and, 3dly, that the whole tranſaction was fraudulent, and therefore void. The doctrine upon which the firſt 
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Lib. 3. 


a aver et tener a luy 
et a ſes beires a touts 
jours, et liver a luy 
ſeiſin accordant, &c. 
ceo n'eſt pas diſconti- 
nuance, pur co que 
nul poit diſcontinuer 
Peftate en le taile, fi- 
non que il diſcontinue 
le reverſian celuy que 
ad le reverſion, Cc. ou 
le remainder, ft aſcun 
ad leremainder, Sc. Et 
entant que per tiel fe- 
offment fait a le do- 
nor (le reverſion a- 
donques &fteant en lu 
fon reverſion ne fuit 
diſcontinue ne alte- 
rate, &c. ceſs feoff ment 
n'eſt pas diſcontinu- 
ance, &c. 


for his moytie, and when the leſſor entreth, he ſhall take the benefit ot it. 


Of Diſcontinuance. 


nor, to have and to 
hold to him and to his 


heires for ever, and de- 


liver to him ſeiſin ac- 
cordingly, &c. this is 
no diſcontinuance, be- 
cauſe none can diſcon- 
tinue the eſtate taile, 
unleſſe he diſcontinu- 
eth the reverſion of 
him who hath the re- 
verſion, &c. or remain- 
der, if any hath the re- 
mainder, &c. And inaſ- 
much as by ſuch feoff- 
ment made to the do- 
nor (the reverſion then 
being in him) his re- 
verſion was not diſ- 
continued nor altred, 
&c. this feoffment is 
no diſcontinuance, &c. 


pectant upon the eſtate of the 
donee; [5] for if a man make 
a gift in taile the remainder 
in taile, reſerving the reverſion 
to himſelfe: in this caſe if the 
donee enfeoffe the donor, 
this 1s a diſcontinuance, be- 
cauſe there is a meane eltate ; 
and fo doth Littleton here put 
his cafe of a reverſion immedi- 
ately expectant upon the gift 
in taile. Alſo it is to be intend- 
ed of a feoffment made to the 
donor ſolely or only; for if the 
donee enfeoffe the donor and 
a ſtranger, this is a diſconti- 
nuance of the whole land. 
But if tenant for life make 
a leaſe for his owne lite to 
the leſſor, the remainder to the 
leflor and an eſtranger in fee : 
in this caſe foraſmuch as the 
limitation of the fee ſhould 
worke the wrong, it enureth 
to the leſſor as a ſurrender for 
the one moytie, and a fortei- 
ture as to the remainder of the 
ſtranger; for he cannot give to 
the leflor that which he had 
before, as our author here 
ſai h; and as to the remainder 
to the ſtranger, it is a forfeiture 
But it two joynte- 


nants be, and one of them entcoffe his companion and a firanger, and make livery to the 
ſtranger ; this ſhall veſt only in the ſtranger, becauſe the livery cannot enure to his compa- 


non. 


fron, Ec. ou le remainder, &c. 
mainder be in the king, the tenant in taile cannot diſcontinue the eſtate taile. 


And therefore for this cauſe, if the reverſion or re- 


[e] But tenant 


in taile, the reverſion in the king, might have barred the eſtate taile by a common recovery, 
untill the ſtatute of 34 H. 8. ca. 20. which reſtraineth ſuch a tenant in taile ; but that common 
recovery neither burred nor difcontinued the king's reverſion. (1) f 

Note, the reverſion may be reveſted, and yet the diſcontinuance remaine. [d] As if a feme [4] 27. AT. p. 60. 29. AT. 
covert be tenant for life, and the huſband make a feoffinent in fee, and the leſſor enter for 43- 11. Afl. 11. 16. All, 11. 
the forfeiture ; here is the reverſion reveſted, and yet the difcontinuance remained at the com- 


mon law. 


EN meſme le maner efl, lou 

terres font dones a un home 
en taile, le remainder à un auter 
en fee, et le tenant en taile enfeoffa 
celuy que eſt en le remainder, a 
aver et tener a li et a ſes heires ; 
ceo n'eſt pas diſcontinuance, cauli 


qua ſupra. 


TE remainder a un auter. 


Sect. 626. 


ſupra. (a) 


Here it appeareth that (as hath beene ſaid in caſe of a 


reverſion) the remainder muſt be immediately expectant upon the eſtate taile, 


(1) See Stone v. Newman, 2. Cro. 427. 


(2) IX. As to diſcontinuances made to, or with the concurrence of, the remainder- 
tail to the immediate remainder-man or reverſioner in fee, has the operation of a ſurrender. 
a greater eſtate than the grantor may lawfully convey : | 
the mere concurrence of the remainder-man or reverfioner does not prevent the diſconti 
his own remainder or reverſion, even though the tenant in tail die without having iſſue, 
J. C. being tenant in tail, with the immediate reverſion in fee to R. C. both of them joined in a feoffment to A. for life, R. C 


it does not, therefore, work a diſcontinuance. 


Se. 


Sect. 626. 


335 


6] 41. Al. 2- 41. E. 3, 2, 


0 Roll. Abr. 634.) 


1. Rep. 146. b.) 


(Ant. 42. a.) 


28. II. 8. Dier 12. 


(1. Rep. 76. b. Sid. 361.) 


(Dyer 13. b.) 


(Ant. 169. a. 186, a. 193. b. 


200. b. 


2. Roll. Abr. 86. 40g. 


1, Rep. 100. b. 4. Leo. 23.) 


Nul poet diſcontinuer Peſtate en taile, ſinon que il diſcontinue le rever- 40. AN. 36. an. AM. 36. 


18. E. g. 45. F. N. B. 142. a. 
Pl. Com. 333. 


[e] 33. H. 8. tit. Taile. Br. 41. 
Pl. Com. ubi ſupra. 


18. E. 3 


45+ 


IN the ſame manner is it, where (. Roll. Abr. 63g.) 

lands are given to a man in taile, 
the remainder to another in fee, 
and the tenant in taile enfeoffe him 
that is in the remainder, to have 
and to hold to him and to his heires; 
this is no diſcontinuance, cauſa qua 


man or reverſioner . The feoffment of tenant in 
In this light it cannot be conſidered to pals 
But if it is made to a ſtranger, 
nuance, either with reſpect to the iſſues in tail, or 

Thus, in Baker v. Hacking, 3. Cro. 387. 40s. 


made his 


will and died; and then J. C. died without iſſue, It was admitted, that if it were a diſcontinuance of the reverſion, the deviſor, not bein 


ſeiſed, had no 


wer to deviſe. 


Sir Geo. Croke was of opinion, s there wa: 
continuance ot the reverſion : he conſidered it as the leaſe of the tenant in tail durin 


that as there was no iflue of the tenant in tail, kis feoffment was no dii- 
his life, and afterwards, the leaſe of the reverſioner ; 


and that the reverſioner”s joining ſhewed it was not the intention of the parties to diſplace his eſtate. But the three other judges held it to 
be a duſcontinuance on the ground, that the effect of a diſcontinuance 


not having iſſue.— They were alſo of opinion, 
ſelf, the feoffment would have been a diſcontinuance, 


is immediate, and docs not depend on the tenant in tail havin or 
that if the reverſion in fee, inſtead of being in a ſtranger, had been in the tenant in tail hum - 
as well of his own reverſion as of the eſtate of the iſſue in tail, But where the tenant 


for life and reverſioner join in the conveyance, each of them is conſidered to paſs his own eſtate the tenant for life, the freehold ; the re- 
verſioner, the inheritance. Hence if tenant for life, remainder in tail, rentainder in fee, join in a fine, it is no diſcontinuance to the re- 


mainder-man in fee. 


but he who is ſeiſed of an eſtate tail in poſſeſſion. 


3 


This was reſolved in Peck v. Channell, 1. Cro. 827, 328. on the ground, that none ſhall make a diſcontinuance, 


PIC FRY" . + 
* 


— — -- 


of theſe points turns, is not immediately the ſubje& of the preſent enquiry But ſome of the principles laid down by the court in 
giving their opinions on the zd and 3d points, will be inveſtigated here, under two general queſtions: I. Hat eftate in the lands a 


Hoſfor muſt have to give the feoffment efficacy.—lt ſeems to be admitted by the court, in 


the caſe referred“ to, that, originally, no 


greater eſtate was required to be in the feoffor than mere poſſeſſion. This they attribute to the ſolemnities originally attending 


bot 


h the admiffion of tenants into the tenure, and the transfer of the fee. But it ſeems to be their opinion, that, fince moſt, it 


not all, of theſe ſolemnities have been diſpenſed with, the peculiar efficacy of a feoffment has been loſt. This has certainly been 


caſe in one very remarkable inſtance. Lord chief-baron Gilbert, in his Treatiſe of Tenures, p. 43- obſerves, + that the 
** feoſſce of the diſſeiſor that came in by title, after a year and a day was expired, was anciently held, to have right of On, 
8 1 | 


. 


Lib. 3. Cap. 11. Of Diſcontinuance. Sect. 627, 628, 629. 


Sect. 627. 
7 TEM, / un abbe ad un re— ALSO, if an abbot hath a rever- 


verſion, ou rent ſervice, ou ſion, or a rent ſervice, or a 
rent charge, et voile graunter tent charge, and he will grant this 
* cel reverſion, ou rent ſervice, ou reverſion, or rent ſervice, or rent 
rent charge, a un auter en fee, et charge, to another in fee, and the 
le tenant atturna, &c.ceon'eſt fas tenant attorne, &c. this is no diſ- 
diſcontinuance. continuance. 


Of inheritances that lie in grant, ſufficient hath beene ſaid before, 


Seat. 628. 


EN, meſine le manner lou N the ſame manner where an 

abbe eſt ſeiſie dun advow- abbot is ſciſed of an advowſon, 
ſon, ou ae tielx choſes que paſ= or of ſuch things which paſſe by 
font per voy d'un grant ſans li- way of grant without liverie of 
verie de ſeiſin, &c. ſeiſin, &c. 


H R E it appeareth, (as hath beene faid) that an advom ſon doth not lie in liverie, but 


in grant. 
Sect. 629. 
JTEM, /} tenant en taile 


liſſa ſa terre a un auter pur 


(Ant, 234. a.) LSO, if tenant in tayle let- 


teth his land to another for 


terme de vie, et puts il graunta 
en fee le reverſion a un auter, 
et le tenant atturna, et puis 
le tenant a terme de vie aliena en 


fee, et le grantee de reverſion en- 


tra, Sc. en le vie le tenant en le 
taile, et puis le tenant en le 
taile moruſt, fon iſſue ne poit 
enter, mes eſt mis a ſon briefe de 
formedon, pur ceo que le rever- 


fron en fee ſimple que le graun- 


tor avoit per le grant del tenant 
en le taile, fuit execute en le vie 
de meſme le tenaunt en le taile, 


life, and after he granteth in 
fee the reverhon to another, and 
the tenant attorne, and after the 


tenant for life alien in fee, and 


the grauntee of the reverſion en- 
ter, &c. in the life of the te- 
nant in taile, and after the tenant 
in taile dieth, his iſſue ſhall not 
enter, but is put to his writ of 


formedsen, becauſe the reverſion in 


fee ſimple which the grauntor had 
by the graunt of the tenant in 
tayle, was executed in the life of 
the ſame tenant in tayle, and 


et pur ceo eft un dliſcontinuauce therefore it is a diſcontinuance in 


en fee, Ec. fee, &c. 


Of this ſufficient hath beene ſaid before, 


SECT. 


cel reverſion, on rent ſervice, ou rent chargogun e, L. and M. and Roh. but as above in MSS. 


—— — — — 


— — — — — — - — — — — — — — - — 


and to put the diſſeiſce to his writ of entry, becauſe the feoſſee came in bv title. Hence, writs of entry »gainf the feoffee in the 


* per and #77 hut this was not held fo in reſpe& of Gditleifors, becauſe they themſelves being tic wrong-doers, had no law in 
their favour, left it ſhould encourage ſuch injurics. But afterwards, as feoffments became more ſecret, and nothing paid to the 
lord, then they thought it too hard ſuch feoffments ſhould alter the right of poſſeſſion; and therefore they conſtrucd the feoflee. 
that came in by his ovn act, to be a wrong-doer, and not to alter the right of poſſeſſion.“ But it will be difficult to fud 
another inſtance in which feoffments have loſt their efhcacv. The arguments brought to prove that they have loſt their etucacy 
in creating an eſtate of freehold, when it is not in the feoffor at the time of the feoflinent, are, iſt. that livery is vot made now with 
the ſolemnitv with which it was made formerly ;—2dly. that the paſſages in the books which ſpeak of feotfments by tenants for 
years, and others having eftates leſs than frechold, creating eftates of frechold in the feoftee, by difleiſia, are to be underſtood as 
referring only to a diffeinn by eleftion.—As t the fir 4 vhiefion, It ſeems to be every where admitted, that the teotiments we are 
ſpeaking of, 9x7 had the operation and eff.cocv in queſtion 3_ and that this operation and efficacy is alcribed to them in numbericts 
paſlages in our law books : fo that the Freut, if not the only, diſhculty is to ſhew, that, at the time when it is univertally grecd 
feoffments had this operation and efficacy, they were made with no other forms and ſolemnities than thute with which they are 
made now. It is certain, that the cuſtom of making livery before the peers of the court, and recording the entry of the te ee in 
the rec-rds of the lord's court (if it were ever abſolutely neceſſary), was diſpenſed with very toon atrer the Conquelt, 4nd was 
fallen completely into diſuſe at fo early a period as that of Henry II.; fo that in this reign, and from theuce to the preſent 
time, no other ceremony in making feoffments was uſed, than that which is now practiſed, of the feoffor and feoftee comin vp 
the land, either in perſon or by attorney, and there the feoflor in the preſence of witneſſes (all other perſons being out of the land) 
delivering the poſſeſſion of it to the feaſſce. The form of making feoftments in the reign of Henry 11. is minutely detcrtbed 
in Bratton, lib. 2. cap. 18. Item, non valet donatio, uiſi ſubſ"quatur traditio, tunc demumy cam νοννEœn- U fecerit ſe ran 
eonatirio per fe ft pref ns fuerit, vol per procuratorem, &© Frreras hi ab: ns furrity ita gu charta donationis & litore procurats? . 
coram vis inis, ad hog ſpecialiter eonvocatis, legantur in publica, & etiam eum d nuter curhore & anime rectrit a polligton”s 
This is the account given by Brafton of the mode of making feoffments in his time. He makes no mention of the preſence 6 
the pares curiæ being neceſſary; or of its being accellary to record the entry of the feoffee in the lord's court; or of any other 
ceremony beſides thoſe now practiſed. Hence we hnd that the account given by fir William Blackitonc, ok 2. chap. 2. 583. 0 
the preſent mode of making feoſſments, is no more thaa a tranſcript of the paflage cited above from Bratton. The next thing to 
be ſhewn is, that as the ceremoay of making feoffments has been the fane Juiiay all this period, the courts of juiticatures and the 
writers upon our laws, have, during all this period, agreed in atiibipg to then the ect and operativa in queſtion. Their lan- 
guage 
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Lib. 3. Of Diſcontinuance. Sect. 630,631,632. 


Sect. 630. 


ET nta, que afcuns font 

diſcontinuances pur terme 
de die. Sicome tenaunt en le 
taile fait un leaſe pur terme de 
vie, ſuvant le reverſion a luy auxy 
lJengement que le reverſion eſt al 
tonant en taile, ou a ſes heres ; 
co n'eſt diſcontinuance, forſque 
durant la vie le tenant a terme de 
vie, Sc. Et ii tiel tenant en taile 
dona les tenements a un auler 
en taile, ſavant le reverſion, don- 
gues ceo oft diſcontinuance durant 


le ſecond taile, Se. 


A ND note, that ſome make diſ- (i. Ron. Abr. 631. 


continuances for terme of 
life. As if tenant in tayle make 
a leaſe for life, ſaving the re- 
verſion to him as long as the re- 
verſion 1s to the tenaunt in tayle, 
or to his heyres; this is no diſ- 
continuance but during the life of 
tenant for life, &c. And if ſuch 
tenant in taile” giveth the. lands 
to another in tayle, ſaving the 
reverſion, then this is a diſconti- 
nuance during the ſecond tayle, 


&c. 


FI* HIS is manifeſt, and hath beene handled before, and needeth no explanation ; onely 

this is to be obſerved, where Lietieton putteth hereatter cafes of diſcontinuances by 
fcoffement, &c. he hath a double entendment. Firſt, by teoftement, or by any other con- 
veyance which may make 1 diſcontinuance. Secondly, (Oc) unpiicth a diſcontinuance by 


a gilt in taile, or a leaſe tor lite, &c. 


Sec. 631. 


ES len le tenant en tayle 
fait un leaſe pur terme 
dans, ou pur terme de vie, le re- 
mainder a un auter en fee, et de- 
livera liverie de ſeiſin accordant, 
ces t diſcontinuance en fee, pur 


UT where the tenant in tayle 
maketh a leaſe for yeares or 
for life, the remainder to another 
in fee, and delivereth liverie of 
ſeiſin accordingly, this is a diſ- 
continuance in lee, for that the fee 
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ces gue le fee ſimple paſſa per ſimple paſſeth by force of the li- 
farce de liverie de 2 Sc. verie of ſciſin, c. 


This is evident alſo, and herecf ſufficient hath beene ſpoken before, 


Sect. 632. 


EZ T % aſcavoir, AND it is to be un- JYISCONTINUAN- 

gue aſcuns ttels derſtood, that CES fait ſur condi- 
diſcontinuances ſont ſome ſuch diſcontinu- tion, Sc. Here is to be un- 
ait ſur condition, &c. ances are made upon deritood a divertine berweene 


3 a condition in deed, where- 
et pur ceo que les condition, &c. and for of Linden here ſpeaketh, 


conditions font en- that the conditions be nd 7 e is ow; 
"Me 25 whereof ſom-what hath beene 

Jremts, Cc. Ou pur broken, &c. or for ſaid before in this chapter, 
; VIZ, 


Y 


guage in this reſpeft is perfectly uniform, that no frechold is required in the feoſſor, and that however tortious or ſlender his 
pul-Mon may be, his feoftiment, neceſſarily and unavoidably, gives an eſtate of frechoid to the feotlee, Nothing can be moe 
decinve on this ſubjett, than the following paſſages tranſcribed from Bratton — Poterit autem res ofſe omnino alic na, & ex toto, 
qrantum ad jus & proprietatem, & feodum, S liberum tenementum, uſum ſructum, & nudum uſum; & aliquis poſnerit ſe in 
Jerfinam, per diſſoyfmamy vel per intrufionem, cum forte invenerit rem vacantem. Et fi talis, dum ita fuerit in ſeyſina, donationen 
#-cerit, walebit quantum ad ipſum, & feoffutum ſuum, & alios, qui jus non habent, ut prius dilum et, donec per illumy qui ius 
knbet, revoceter. Item poterit effe aliena, quantum ad omnia predifa, ot alicujus in poſſe ffrone exiflen'ts, quoad nndum uſums wel 
guoad hor, quod ſervitutem haheat in re, quood uſum fruftum percipicndum, five ad cerium terminum wel ad voluntatem. Item 
gunad hoc, quod habeat cuftod'am, wel curam, wel hujuſmodi 5 in quibus cafibus, fi dum fic fucrit in ſeyſina, quali quali, dona- 
tonem fecerit, flatim fit res data actipientis, quoad dantem & accipientem, & quoad alios, gui Jus neu habvente Sed quoad Verum 
dominum, nunquam erit liberum tenementum, ui ex longa & pacifica ſey/ina, & unde fi incontinenti poſt tale feoffamentum poſſe! 
Teras dyminus poncre ſe in Scyſinam, omnes quoſeunque tencre poſit excluſus a poſſeffione.——Sed quid direiur de eo qui nullam omn'a 
Serzinam habnit, nic al guam juris ſcintillam, ft donattonem fegerit de re quam alius tenet, per f* ipſum wel per alium nomine Sung 
non ſaclet rem accipien'ity cum iþſe nil teneat, quia nom poteft plus juris al alium transferre quam 1þfe habet, ne plus valebit Ha 
donatic quam waleret fi altquis tranſiens per al:guod manerium at aliquy þYſſeJum, dic forth Jun Hates, Do tibi tale manerium, 
quod talis paſidet, quta nthil al:ud effet dicere quam dare ei leunam pugnatam ex nihilo, enum poſſeffio nun fil vac. Brad. lib. 2. 
c. 14. — fat donatio de re aliena.—So, in another place: Item licet liberum tenementum non haburrit, poteft facere quis, dum 
tamen in ſrixina fſuerit aliqua juſta de cauſa, ficut ad terminum annorun!, vel rat:one chi, Idem it, i nullum juftam 
canſam habuerit, ut A per intrufienem wel diffeizinam ; et cum fit in ſeizina alijs dynare poterit, licet non cum effects et aliis per dena- 
tenucm facere liberum tenementum, quod quidem ipſe non habuerit.— Ibid. lib. 2. c. $. $ 4.—lIrt ſeems to be clear from theſe 
paſſages, that in Bracton's time, every perſon who had the poſſeſhon, however flender his pofſeflion might be, as termor for 
years, tenant at will, or guardian; or however tortious his pofſctfion might be, as a difleifor or intruder ; was nevertheleſs conſidered 
to be ix the ſeiſin of the fee, and might by livery transfer it to another. BraGton frequently repeats this docrine, and illuſtrates 
It by many examples in the courte of the ſecond book, —Such is th: account given by BraCtoa of the operation of feoffments ; and 


8 the IE | wn by him of the form of feoffments has becn contraſted with the account given of it by fir William Blackſtone, 
e reader 1s 


fir Baa ered to contraſt the above account given by him of the operation of feottments with the account given of it by 
- ar ward Co ; - 


ke, ant. 48. b. and 49. a. 


He exprefles himſelf to the ſame effect in his 2d Inft. fol. 413- Commenting on 
the ſtatute of Weſiminker 2. 


cap- 2, he obſerves, that though the act ſpeaks of an alienation by feoflment by a tenant for years, 


yer 


Lib. 3. Cap. 11. Of Diſcontinuance. Sect. 633. 


(Ant. 335+ 2.) viz. where the feme is tenant 7 auſos. ho 
for life, and the huſband ma- 7 ers cauſe ＋ 7 other cauſes, accord- 
keth a feoffement in fee, and #© courſe e la ley, ing to the courſe of 


. leſſor _ for the con · 7zels eftates font de- law, ſuch eſtates are 
tion in law. 

. * i +4 
Conditions font en- 55 wy donque gone enge then are the 
#1 reints, Sc. Pere is impli- i ſc i er- NN , continuances defeat- 

x ; feats, et ne tollent af= ed, and ſhall not by 


ed, or any cauſe given either 
by diſabilitie of the feoffees, or C7472 home per force force of them take any 


by any condition performed . . : 
2. oo Rothe, we de eux de ſon entrie, man from his entrie, 


otherwiſe, whereby the ſtateis Sc.“ Come ſi lebaron &c. As if the huſband 
in any ſort avoided. bit ſeiſie de certaine be ſeiſed of certaine 
. Rep. 69.) Came fi le baron terre en droit ſa feme, land in right of his 
fort ſerfie decertain terre gp fait feoffement en wife, and maketh a 
- 5 Ja Jets, Boe fee ſur condition, et feoffement in fee up. 
the condition broken, the heire devie, fi le heire a- on condition, and dy- 
of the huſband may rf for pres enter ſur le feof= eth, if the heire after 
2 70 fee pur le condition enter upon the feoffee 
the title of ** force of enfreint, Fentrie la for the condition bro- 
_ 44 eme eſt congeable ſur ken, the entrie of the 
4 u. 6. 5 f ll „ 0h, mente nd refer ed to bim and le beire, pur ceo que wite was congeable up. 
Lib. 8. fol. 43, 44. Whiting his heirs, doth deſcend to his per l'entrie del beine on the heire, for that 


' heire ; and Lirrdeton ſaith trul N i 
Sp has be hk beeke adjudged. le diſcontinuance eſt by the entry of the 


(Ant. 12. b. 46. b. 202. a.) Sur le heire. Note, defeat, come eff ad- heire the diſcontinu- 
when the heire in this caſe fudge. ance is defeated, as is 


hath entred for the condition . 
broken, and hath avoided the adjudged. 
f.off:ment, the eſtate of the heire vaniſheth away, and preſently the eſtate veſteth in the 
feme or her heires, without any entry or claime by her or them; tor the heire entreth in 
-* reſpect of the condition, upon the reall contract, and nor of any right, as hath beene ſaid ; and 
A . a if the huſband himſelfe had re- entred, the ſtate had veſted in his wife: and ther. fore where 
Whittingham's caſe, ubi ſupro en and our bookes ſay, that the wife ſhall enter upou the heire, the meaning is, that 


after the re- entry of the heire ſhe may enter. 


Sect. 633. 
HE reaſon here ren- TTE M, 7 feme AL 8 O, if a woman 


d d b 1 1 . . * P * 
1 bu“ n. inberitrix gue ad inheritrix hath a 
not enter in his owne right, un baron, quel ba- huſband who is within 
but in the right of his wife; . . ; 
undd the heirs of the huſband 7977 gſt deins age, et i age, and hee beeing 
cannot enter, for no right or C/feant deins age fait within age maketh a 


title deſcends unto him, and uu fegſiment de les feoffement of the tene- 
the wife in this caſe ſhall take . Y : A 
benefit of the nonage of her 7enements ſon feme en ments of his wife in 


huſband, and enter into the fee, ef moruſt, il ad fee, and dieth, it hath 


land. 


If an infant be tenant for eſte queſuuon, fi la feme beene a queſtion, it 
another man's life, and make a Pozf enter, ou non, the wife may enter or 


feoffemeat in fee, and cy que : . : 
wie dieth, the infant himſelfe Sc. Et il ſemöle a not, &c. And it ſeem 


fhal not enter, becauſe he hath aſcuns, que 1 entry la eth to ſome, that the 
no right at all. feme 


Whittingham's caſe, ubi ſupta. 


The remaining part of the above Scction is not in L. and M. nor Roh. nor in Pynſon, nos MSS. But in all, the caſe of the grand- 
father, father, and fon, Sect. 637. is here inferred, with ſome {ſmall variation. 


- 


yet it extends to tenants by ſtatute-merchant,. ſtatute-ſtaple, tenant at will, and tenant by ſufferance ; becauſe all theſe have a 
poſſethon. But he obſerves, that it is otherwiſe of a bailiff, for he has no poſſeſſion at all.—Scveral other authorities will be 
offered to prove this point in a ſublequent part of this note; one more authority only ſhall be mentioncd here. Mr. Knowler in 
his argument for the defendant in the cafe above referred to, ſeems, with reaſon, to lay great ftreſs upon it. Ir is 10. Ed. IV. 5, 9- 
In trelpaſs, the defendants ſaid, that one AT. was ſeiſed in his demeſne as of fee, and leaſed to him for his life- The plaintiff ſaid, 
that long before M. had any thing in the land, D. was ſeiſed in fee, and leaſed to E. for life; that E died, and thereupon the 
reverſion deſcended upon Fane his daughter, who married M.; that M. granted the reverſion to the defendant for life; that 
the tenant attorned ; that M. died, ard then Jane granted the reverſion to the plaintiff, and the tenant attorned; whereupon he 
(the plaintiff) entered, and was ſcifed till the defendant made the treſpaſs without this, that M. whom the defendant ſuppoſes to 
have leaſed to him, was ſeiſed in his demeſne as of fee. It is to be obſerved, that the leaſes mentioned here, being for lives, were 
neceſſarily created by livery. The queſtion before the court therefore was, Whether want of ſeiſin in a feoffor was a good pica? 
All the judges held it was not; and that the plaintiff ſhould have pleaded generally xe ez pas. And Littleton expreſsly 1ays 
there, that if a man pleads a feoffment, it is no plea to ſay, that the feoffor had nothing at the time; he can only plead n'enſeof4 
pas. Here then we have the moſt deciſive evidence, that from the reign of Henry II. to the pretcnt time, the courts of judicature 
and the writings of the profeſlors of the law are perfectly agreed, in conſidering feoffments as made with the ſame ceremonics, 
and attended with the ſame efficacy and operation. It follows from this, that it can be no argument again{ their having the eficacy 
and operation contended for in the particular inſtance now in queſtion—that at a period anterior to that mentioned here, the; 
were made (if that really was the cate) with more notoriety aud ceremony than they are now, —As fo the ſecond odjedion, that the 
paſſages in the books which ſpeak of tenants for years and others having eſtates leſs than of frechold, creating eſtates of freehvld 
in the feoffee by diſſeiſin, are to be underttood as referring only to a difſeifim by election lord Mansfield, on his entering into this 
part of the argument, obſerves, that the preciſe definition of what conſtituted that diſſciſin which made the difleiior the tenant to 
the demandant's precipe, though the right owner's entry was not taken away, was once well known, but that it is not now to be 
found. Moſt unqueſtionably there ate many caſes in which it would now be difficult, perhaps impollible, to ſay with certainty, 
whether they amounted to an actual diſſeiſin, according to the doctrine of the old law; yet ſurely many caſes may be ſtated, 
which by the moſt concluſive and ſatis factory reaſoning may be ſhewn to be actual difſeitins, according to that laws Perhaps the 


following obſcrvatious may ſerve 10 cabliſh a general rule for diſtinguithing thoſe acts which amount to uctual diſleiſins, from he 
| whict 


Fr 
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Lib. 3. 

eme apres la mort ſa 
baron, eſt congeable en 
ceſt cas. Car quant ſa 
baron feaſoit tiel feoff- 
ment, &c. il puiſſoit 
bien enter, nient contri- 
fteant tiel Feofſment, &c. 
durant la coverture ; et 
il ne puiſſoit enter en ſon 
droit demeſne, mes en 
le droit la feme: ergo, 


tiel droit que il avoit 


Of Diſcontinuance. 


entrie of the wife after 
the death of her huſ- 
band, is congeable in this 
caſe. For when her huſ- 
band made ſuch feoft- 
ment, &c. he might well 
enter, notwithſtanding 
ſuch feoffment, &c. dur- 
ing the coverture ; and 
he could not enter in his 
owne right, but in the 
right of his wife : ergo, 


If the huſband with- 
in age take to wife teme 
tenapt in taile generall, 
and the huſband make a 
gift in taile and dieth 
within age, in this caſe 
the wife may enter, as 
Littleton here holdeth, 
or the heire of the huſ- 
band in reſpect of the 
new reverſion deſcend- 
ed unto him may enter. 
— if the heire enter, 
preſently thereupon his 
eſtate vanilbeth. If te- 
nant in taile being 
within the age of one 


Sec. 634. 
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and twenty yeetes make 
a feoftment in fee, and 
after is attainted of fe- 
lony and dieth, the en- 
try of the iſſue is not 
lawfull; for his entry is 
not law full in reſpect of 
his eſtate only, but of 
his blood alſo which is corrupted ; and therefore in that caſe he is driven to his formedon. 

If huſband and wife be both within age, and they by deed indented joyne in a feoffment 
reſerving a rent, the huſband dieth, the wife may enter, or have a dum fuit infra etatem. 
But if ſhe were of full age, ſhe ſhall not have a dum fuit infra ætatem, for the nonage of her 
huſband, albeit they be but one perſon in law. 


dentreren droit ja feme, 
Se. ceſt droit dentrer 
demurt al feme apres 


ſon deceaſe. 


ſuch right as hee had to 
enter in the right of his 
wife, &c. this right of 
entrie remayneth to the 
wife after his deceaſe. 

(8. Rep. 43.) 

14. E. 3. Bre. 281. 14. E. 3. 
Dum fu:t infra ætatem 6. 


F. N. B. 192. 
(1. Rell. Abr. 634.) 


Sect. 634. 
ET il y ad efte dit, que fi deux AND it hath beene ſaid, that if 


joyntenants efteants deins two joyntenants being within 
ge font un ſeofjment en fee, et age make a feoffement in fee, and 
lun des enfants devy, et lauter one of the infants die, and the 
fervejqui/? ; entant que les ambi- other ſurviveth; in as much as both 
deux enfants puiſſont enter joynt= the infants might enter joyntly in 
ment en lour vies, cel droit accru- their lives, this right accrueth all 
it tout a luy que ſurveſquiſt, et to him which ſurviveth, and there- 
pur ceo cel que ſurveſquiſt poit fore hee that ſurviveth may enter 
enter en I entiertie, & Et auxy into the whole, &c. And allo the 
Pheire le baron que fiſt le feoff= heire of the huſband which made 
ment deins age ne poit enter, the feoffment within age cannot 
Sc. pur ceo que nul droit diſten- enter, &c. becauſe no right de- 
Gift a tiel heine en le cas avant- ſcendeth to ſuch heire in the caſe 
dit, pur ceo que le baron n'avoit aforeſaid, for that the huſband had 
unques riens forſque en droit de never any thing but in right of his 
fa feme, &c. wife, &c. 


OI1T enter en Þentiertie, &c. And the reaſon hereof is implied in this (Oc.) 2! 2 * ES: 2 * 
for that they may joyne in a writ of right, and therefore the right ſhall ſurvive, But 0. 3.4, 9-H. 
they cannot joyne in a dum fuit infra @tatim, becauſe the nonage of the one is not the F. 
nonage 


a 
1— 


which are ſuch onlv at the clection of the party. By a diſſeiſin at the election of the party, is not to be underſtood an act which in 
itſelf is a diſleiſin, but which the party ſuppoſed to be diſſeiſed, may, if ——5 conſider as 0! amountivg to a diſſciſin: on the 
contrary, every act which is ſuſceptible of being made a diſſeiſin by election, is no diſſeiſin till the party in queſtion, by his 
election, makes it ſuch. It follows therefore, that every act which is ſaid by the writers to produce an immediate difleitn, 
= neceſſarily implics an oftual diffcifin.. Now we find, that the difleifins produced by feoftments inſtantly gave the feoffee, againſt 
* every perſon but the diſſeiſce, an immediate eſtate of freehold, with all the rights and incidents annexed to it. To this effect 
Bratton writes, lib. 2. ch. 5. $ 3. Item wvalida poterit efſe donatio ſtatim ab initio inter quaſdam perſonas, et invalida et ſuſpenſu 
quantum ad alias perſonas, ut fi quis rem alienam dederit alicut, ut ſupra dictum eft. Hence we find every where, that the wife of 
the feoffee became immediately intitled to her dower; the huſband of the feoffee became immediately intitled to his curteſy ; and 
the deſcent upon the heir of the feoffee immediately took away the entry of the diſſeiſee. This is the conſtant language of the 
books, when they {peak generally of diſſeiſins. Now the books make no difference, whether the feoffment is made by a perſon 
ſeiſed of an eſtate of freehold, or by a perſon having only the bare poſſeſſion, as tenant for years, at will, or by ſufferancc. The 
deſcription given by Bracton in the paſſages cited from him, anſwers every notion 2 by lord Mansfield of an actual diſſeiſin. 
Bracton ſays, that immediately upon the feoffment the eſtate becomes the property of the feoffee, as between him and the feoffor, 
and every other perſon, except the rightful owner; that a long and uninterrupted poſſeſſion of a certain duration, will make the 
title of the feoſſce good even againſt the right ful owner ; that, to prevent this, the donor muſt reſtore his own ſeiſin.— Here then is 
hat his lordſhip ſo juſtly conſiders as neceſſarily requiſite to form an actual diſfeiſin—a perſon who has expelled the tenant from 
his fee, and uſurped his feudal place and relation; a tenant to the præcipe of every demandant, though the true owner's right of 
entry upon him is not taken away. If the feoffee in this caſe were only a diſſeiſor at the election of the difſciſee, it would follow, 
that he was not a difleiſor till the right owner made him ſuch by his election, and therefore, that the fee would not be in him, if the 
rightful owner did not eleft to make him a difſeifor. According to this doctrine, if the feoffee of tenant for years, or any other 
perion making a feoffment without an eſtate of freehold in him, died in the life of the rightful owner of the eſtate, the eſtate 
would not be ſubject ro dower or curteſy, nor would the entry of the rightful owner be taken away. But we find, that in all caſes 
in which our law- writers treat of diſſeiſins made by feoffments, they conſider it as a matter of courſe, that the eftate of the feoffee, 
immediately, became an eſtate of freehold, with all the qualities and rights of a frechold eſtate annexed to it. A ſimilar argument 
lies from the relation in which ſuch a feoffee ſtood with reſpect to ſtrangers. Bracton obſerves, that he immediately acquired the 
ſeiſin of the fee as againſt ſtrangers ; which could not be, if he were only a diſſeiſor at the election of the party. It has been 
oblerv ed before, that the books make no difference between feoffme * made by perſons having eſtates of frechold, and feoffments 


made 


Lib. 3. Cap. 11. Of Diſcontinuance. Sect. 635, 636. 


nonage of the other. In this caſe, if one joyntenant had made a feoffment in fee and died, 
2 the right ſhould not have ſurvived, for the joynture was ſevered for a time. If two joynte- 
See of this in the Chapter of wi, wa and the one is of full age, and the other within age, and both they make a feof. 


I Aer. Whittingham's cafe,) ment in fee, and he of full age dicth, the infant ſhall enter, or have a dum fait infra ætalem 


but for the moitie. 


Seck. 635. 


r ET auxy quant un enfant AND alſo when an infant make 


8. Rep. 42.) fait un feoffment eſleant a feoffment being within age, 
deins age, ceo ne luy greevera ne this ſhall neither grieve nor hurt 
ledra, mes que il poit enter bien, him, but that hee may well en- 
Sc. car ceo ſerroit encounter rea- ter, &c. for it ſhould be againſt 
ſon, que tiel feoffment fait per reaſon, that ſuch feoffment made 
celuy que ne fuit able de faire tiel by him that was not able to make 
Feaffment, greevera ou ledera ſuch a feoffment, ſhall grieve or 
auter, de toller eux de lour entre, hurt another, to take them from 
Sc. Et pur ceux cauſes il ſemble their entry, &c. And for theſe rea- 
a aſcuns, que apres la mort de ſons it ſeemeth to ſome, that aſter 
tiel baron Iſint efteant deins age the death of ſuch huſband ſo being 
al temps de le feoffment, &c. que within age at the time of the feoft- 
fa feme bien poit enter, &c. ment, &c. that his wite may well 
enter, &c. . 


BraQt. fol. 14. Britton fol. 88. a, MES 7¹¹e 10 poit enter bien, Sc. Here is implied, that he might enter cither 
8 b.) within age, or at any time after full age, and likewiſe atter his death his heire may enter, 


Meliorem enim conditionem facere poteft minor deteriorem nequaquan. 

Nota, A ſpeciall heire ſhall take advantage of the infancic of the anceſtor. As if tenant in 
taile of an acre of the cuſtome of borow Engliſh make a feoffment in fee within age, and dicth, 
ay: youngeſt ſonne ſhall avoid it; for he is privie in bloud, and clauneth by diſcent from the 
Infant. 

(3, Rep. 34. Ant- 12+ 3.) And ſo if tenant in taile to him and the heires females of his bodie make a feoffment in fee 
and dieth within age, having Tue a ſonne and a daughter, the daughter ſhall avoid the teoit- 
ment. And fo note, that a cauſe to enter by reaſon of intancic is not like to conditions, War- 
ranties, and eſtoppels, which ever deſcend to the heire at the common law. 

The reſidue of this Section upon that which hath beene ſaid is evident, 


Sect. 636. 
Ante 218. b. Perk. 38:. 


n SUrrender, fur- JT TEM, je feme en- ALSO, if a woman in- 


Jum reduitio, Pro- heritrix prent ba- heritrix taketh huſ- 
perly is a yeclding up 


bf an eſtate for life or ron, et ont iſſue fits; band, and they have iſ- 
yeares to him that hath ef le baron moruſt, et ſue a ſonne, and the huſ- 


an immecure ole / prent auler baron, band dieth, and the takes 


der, wherein the eſtate ef /e ſecond baron leſſa another huſband, and 
for life or yeares may / terre F wa il ad en the ſecond huſband let- 


drowne by mutuall : ; 
e betweene droit fa feme @ un au- teth the land which he 
ter 


them. (1) 


(1) A ſurrencler differs from a releaſe in this reſpect, that the releaſe operates by the greater eſtate's deſcending upon the leſs : à ſur- 
render is the falling of a 1:15 eſtate into a greater. As there is neceſſarily a privity of eſtate between the ſurrenderor and the ſurrenderce, 
no livery of ſcilin is neceflary to a perfect ſurrender. See 2, Bla. Com. ch. 20.—In Thompfon v. Leach, 2. Salk. 618. the court held, 
that a ſurrender immediately diveſts the eſtate out of the ſurienderar, and veſts it in the furrenderce ; tor this is a conveyance at common 
law, to the periection of which no other act is requiſite but the bare grant; and that, tho" it be true, that every grant is a contract, and 
there muſt be an adus contra actum, or a mutual conſent, yet that conſent is implied; that a gitt imports a benent ; that an aſſumpſit to 
take a benefit may well be preſumed ; and that there is the ſame rtaſon why a ſurrender ſhould veſt the eltate before notice or agreement, 


as why a grant of goods ſhould veit a property; or ſealing of a bond to another in his abſence, ſhould be the obligee's bond, immediately 
without notice. 


— 


made by perſons having eſtates leſs than frerhold. Bracton expteſsly mentions guardians, tenants for years, by ſufferance, at will, 
by difſeifin, or intruſion, as perſons whoſe feattments are attended with the ctte&t deſcribed above So docs fir Edward Corey 
in the paſlage cited from the ad Inſtitute. So Perkins, feft. 222. If leſſee for years enteotic a ſtranger, the leflor being upon 
& the land, yet the land ſhall paſs by the feoffment ; but perhaps, if he continues upon the land, claiming the {ame after the 
* feoffment, this countervails an entry for a forfeiture : and the reaſon why it paſſed by ſuch u feollincur, is, becaule the leſſor had 
« nothing to do, to meddle with the poſſeſſion of the land during the term.” So Dyer, 362. b. A termor for 1000 years made a 
feoffment, by the words ded!t, conceſſi, et feoffati. It was made a doubt, whether the lands paſled by the feoffment, ſo that tlie 
leſſor might enter for the forfeiture ; or whether the term palled by the firſt words. The very doubt ſhews that it was taken for 
granted, that without thoſe words the freehold would vett in the feoſfec. In the margin of that caſe it is faid, that in the cafe of Read 
and Morpeth v. Errington (reported in Cro. Eliz. 322.) it was held, that the leſſee for years might make a feoitinent, notwithſtanding 
the preſence of the leſſor; and that it was a forfeiture of the leaſe; for though the leſſee had the polletlion and might diſpoſe of it, 
vet the leſſor might enter for the forfeiture. Thus, in the caſe of Blundell v. Baugh, fir William Joncs 315. the judges held, 
that when tenant at will makes a leaſe rendering rent, and he enters and pays rent, that is no diflcitia, but at the election of the 
firſt leſſor; for, ſay they, it never ſhall be a diſſeiſin, unleſs there be the claim of a ſtranger by entry to have the freehold, or 
unleſs the owner of the land waives the occupation of the land, or brings an action, or otherwiſe declares his intention, that he 
takes it by diſſeifin. Here the two kinds of diſſeiſin are contraſted in the moſt direct and poſitive manucr. The judges alſo, 
in the caſe of Blundell v. Baugh, cited Matthew Taylor's caſe, 34- Eliz. C. B. Tenant at will, or for years, makes a feofiment in 
fee, and dies, his wife brings dower againſt the feoffec, who pleaded ne unque ſeiffe gue dower : but the whole court was agaiaſt 
him; for in the inſtant the fee was gained. In 12. Edw. IV. 12: ant. 31. b. Cro. Jac: 615. that doftrine is controverted, on the 
ground that the ſciſin of the feoffor was but momentary : but this proves the poſition attempted to be eftablithed here; 2 * 
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ter pur terme de ſa hath in right of his 3 8 (Aut. 818. b.) 
vie, et Ful [a feme wife to another for der properly taken at the 
moruſl, et puts le te- terme of his life, and common law, which is here 


; 10. © fore deſcribe 
nant a terme de vie after the wife dieth, i {wir 


ſurrendiſt ſon eſt ate and after the tenant for ly, a ſurrender by cuſtome of 


; i lands holden by copy, or 
4 le ſecond baron, Sc. lite ſurrendereth his e- of cuſtomary eſtates, whereof (9 Rep. 53.) | 
quære, /+ le fits/efeme ſtate to the ſecond huſ- you have read before, Sect. 14. Elie Dir. 176. 14. l. 7. 3. 
foit enter en ceſt cas band, &c. guære, if the nnd 6 W 
* 7 . - etore, * £6 12. «&. . 
far le ſecond baron ſonne of the wife may ,d. 550.) A. And ſo 3 H. 4 13. 
durant la vie le te- enter in this caſe upon of a ſurrender of a patent, 


nant a terme de vie, the ſecond huſband and r rent 2 8 
Ec. Mes il eſt cleere during the life of te- 


king. 
ley, que apres la mort nant tor life, &c. But it ſurrender properly taken 14. H. 8. 15. 37. H. 6. 15. 


. is of two forts, viz. a ſur- 21 I. 7. 6. 40. E. 3. 24. 
le tenant à terme de is cleere law, that after render in deed, or by ex- 9 Af 26. 50, E. 3. 6. 


6 R AY 44. Aff. 3. 33. H. 8. Dier 35. 
vie, le fits la feme the death of the te- prefle words, (whereof Lite- 8 ag. a0. + Ma. Dier. 244: 


, here putteth ample) 11. Elia. Dier. 280. 
port enter; pur ceo nant for life, the ſon of _ * 33 0 3a 11, Eliz. Dicr. 2 


ue le diſcontinuance, the wife may enter; wrought by conſequent by 


A. . operation of law. Littleton 
gue 7 ur tantſolement becauſe the diſconti- here putteth his caſe of a 
pur terme de Vie, eſt nuance, which was on- ſurrender of an eſtate in poſ- 


. *Ca 3 ſeſſion, for a right cannot bee 6. H. 2.9 27. H.6. 19. 
determine, Sc. per la ly for terme of lite, * ſurrendered. And it is to be 21. U. . 6. 14. 11. 7. 4. 
mort de meſme le determined, &c. by the noted, that a ſurrender in law "hi f. 69. Sir Moyle Finche'3 
tenant a terme de death of the ſame te- is in ſome cafes of greater 45, n.. , v. Les. 20g. 
: orce than a ſurrender in 
0 Rep. 33. 
vie ＋. nant for life. deed. - As if e e 


i leaſe for yeares to begin at 
M:chatlmefſe next, this future intereſt cannot be ſurrendred, becauſe there is no reverſion 


wherein it may drowne ; but by a ſurrender in law it may be drowned. As if the leſſee 
before Mic haclmaſſi take a new leaſe for yeares either to begin preſently, or at Michaelmaſſe, 
this is a ſurrender in law of the former leaſe. Fortior U equior eft diſpofitio legis quam ng = 8 550 16 
hominis. (2 19. H. 6. 33. 27. All. 46. 
Al ſo 122 is a ſurrender without deed, whereof Litileton putte th here an example of an * 1.5 4. 1. H. 6. 1. 
. : . n , | X 641. 
eſtate for life of lands, which may be ſurrendred without deed, and without livery of ſeiſin; 
becauſe it is but a ycelding, or a reſtoring of the ſtate againe to him in the immediate rever- 
fion or remainder, which are alwayes favoured in law. And there is alſo a ſurrender by 
deed ; and that is of things that lie in grant, whereof a particular eſtate cannot commence 
without deed, and by conſequent the eſtate cannot be ſurrendred without deed, But in the 
example that J. 5 te here putteth, the eſtate might commence without deed, and therefore 
might bee ſurrendred without deed. And albeit a particular eſtate be made of lands by 
deed, yet may it be ſurrendred without deed, in reſpect of the nature and qualitic of the 
thing demiſed; becauſe the particular eſtate might have beene made without deed ; and fo on 
the other ſide. If a man be tenant by the courteſie, or tenant in dower of an advowſon, 
rent, or other thing that hes in grant; albeit there the eſtate begin without deed, yet in re- (Ant. 225. b. Cro. Car. 399; 
ſpect of the harre and qualitie of the thing that lies in grant, it cannot be ſurrendred 2. Roll. Abr. 498.) 
without dced. And ſo if a leaſe for life be made of lands, the remainder for life ; albeit the 
remainder for life began without deed, yet becauſe remainders and reverſions, though they be 
of lands, are things that lie in grant, they cannat be ſurrendred without deed, See in my 
Reports plentifull matter of fſurrenders. | 


Quere, ft le fits la feme poit enter, &c. Here Liillion maketh a quere. So as 
rave and lcarned men may doubt, without any imputation to them; for the moſt learned 
oubteth moſt, and the more ignorant for the moſt part are the more bold and peremptory. 

It is holden of ſome, that after the ſurrender the iſſue in taile during the life of tenant for 
life may enter; for that having regard to the ĩſſue, the ſtate for life is drowned, and conſequently 
the wheritance gained by the leaſe is by the acceptance of the ſurrender vaniſhed and gone: 
as if tenant in taile make a leaſe for life, whereby he gaineth a new reverſion (as hath 


(10. Rep. 67. 6. Rep. 69. 
Cro. Jac. 84. 2. Roll. Abr. 494. 


(10. Rep. 66, G7.) 


beene 


* &c. not in L. and M. nor Roh. + Sc. added L. and M. and Roh. 


(1) By the ſtat. 29. Cha. II. c. 3. ſect. 3. no leaſe, &c. cither of freehold or term of years, or any uncertain intereſt, not beiug 
copyhold or cuſtomary intereſt, ſhall be ſurrendered, unleſs it be by deed or note in writing, ſigned by the party ſurrendering the fame, or 
his agents thercunto lawfully authorized by writing, or by act and operation of law. Upon this ſtatute it was held, by lord chief-baron 
Gilbert, in Magennis v. Macculloh, Gilb. Ca. in Eq. 236. that a leaſe for years cannot be ſurrendered by cancelling of the indenturc 
without writing ; becauſe the intent of that ſtatute was to take away the manner they formerly had ef transferring intercits to lands, by 
ligns, tymbols, and words only; and therefore, as a livery and ſcitin on a parol feoffment was a ſign of paſſing the freehold, betore the 
katute, but is now taken away by the ſtatute ; ſo the cancelling of a leaſe was a fign of a ſurrender, before the ttatute, but is now taken 
away, unlets there be a writing under the hand of the party. In Farmer v. Rogers, 2. Will. p. 27. it was held, that the ſtatute does not 
make a deed abſolutely neceſlary to a ſurrender ; for it directs it to be made either by deed or xote in writing e and when it is made by a 
note in writing, there is no occaſion for any ſtamp- duty, it not being a deed. But fee 23. Geo. III. c. 58. ſect. 1. 

(2) For the firſt leaſe and the ſecond cannot ſubſiſt together, and the parties, by making a contract of as high a nature for the ſame thing, 


tacitly conſented to diſſolve the former; for without the diſſolution of that, the leſſor could not grant to the lefiee that intereſt which was 
already paſſed from the leſſor to the leflee by the firſt leaſe. Note 10 the 11th edition. 


pp —— 


—I — 


feoffment in this caſe only gave a frechold at the election of the reverſioner, the ſeoffor had no ſeiſin · The fame doctrine ſeems to 
be laid down very expteſsly by lord Hardwicke. Having occaſion to mention a fine levied by tenant at will, he ſays, If they meant a 
bo wrong thereby, they mutt have taken another method; as this could not work a dilleifin on the truſtees, and turn their cſtate to a 

right, while they were tenants at will to the truſtecs. This way indeed they might do it, zccording to the diſtinction taken in 
** ſeveral caſes, particularly in Dormer and Parkhurſt, if they executed a feoffment on the land; becauſe it is a feoffment on livery 
** Which is a notoriety to the truſtees, and puts it on them to make entry to avoid.” In the ſame manner, 3. Atk. 339. his lordthip 
Ys, If a man enters as my tenant, he does not gain ſuch a poſſeſſion to levy a fine thereon, unleſs he continues in poſſeſſion ; 
E for a wrong-doer to gain a 2528 by diſſeiſin, muſt not ſtep on the land, and withdraw, and leave the rightful owner in 

policfion, which would be ſufficient to give a ſein on a feoffment, but not to levy a fine.” In every ſtage of our law, the moſt 
modern as well as rhe moſt antient, the peculiar operation of a feoffment, as to the diveſting of eſtates, deſtruction of contingent 
remainders, and extintion of powers, has been recogniſed, Citatious and arguments to prove the point before us, might be eaſily 
multiplied ; but they ſhall be concluded here, by ſome obſervations upon the allowed effect of a fine levied by a tenant for years, or 
even by a tenant at fuſfetance, who has previouſly made a feoffment. No point of our law is more clearly ſettled, than that, unleſs 


fome 


Lab. 3. Cap. 11. Of Diſcontinuance. Sect. 63 7 


beene ſaid) if tenant for life ſurrender to the tenant in taile, the eſtate for life being drown. 
ed, the reverſion gained by wrong is vaniſhed and gone, and he is tenant in taile againe againſt 
the opinion Obier of Portington, 21. H. b. 53. 

21. H. 6. 53. But herein are two diverſities worthy of obſervation. The firſt is, that having regard to 

(Ant. 185. 8. Rep. 448.) the parties to the ſurrender, the eſtate is abſolutely drowned, as in this caſe betweene the 
leſſee and the ſecond baron. But having regard to ſtrangers, who were not parties or privies 
thereunto, leſt by a voluntary ſurrender they may receive 11 touching any right or 
intereſt they had before the ſurrender, the eſtate ſurrendred hath in conſideration of law a 
continuance. (1) As if areverſion be granted with warrantie, and tenant for life ſurrender, the 


45 T5 ut of 3. H. 5. 9- rantee ſhall not have execution in value againſt the grantor, who is a ſtranger during the 

oa, rg life of tenant for life ; for this ſurrender ſhall worke no prejudice to the grantor who is a 
ſtranger, . 

40. E. 3. 13. 9. E. 4. 18. 80 if tenant for life ſurrender to him in reverſion being within age, he ſhall not have his 

1. H. 6. 1. 24- E-3-77- age ; for that ſhould be a prejudice to a ſtranger, who is os becomes demandant in a reall action. 

5. II. 5.8. 26. All. 38. It tenant for life grant a rent charge, and atter ſurrender, yet the rent remaineth, for to 

7. H. 6. b. that purpoſe he commeth in under the charge. Cauſe gud ſupra. 


(6. Rep. 79. 7. Rep. 38. 


Ant. 184 b.) If a biſhop be ſciſcd of a rent charge in fee, the tenant of the land enfeoffe the biſhop 1nd 


his ſucceflors, the lord enter for the mortmaine, he ſhall hold it diſcharged of the rent ; for 

the entrie for the mortmaine affirmeth the alienation in mortmaine, and the lord claureth 

under his eſtate ; but if tenant for life grant a rent in fee, and after infeoffe the grantee, and 
the leſſor enter for the forfeiture, the rent is revived, for the leflor doth claime above the 

(Ant. 234) feoffment. But if I grant the reverſion of my tenant for life to another for terme of his 

48. E. g. 16. life, and tenant for life attorne, now is the waſte of tenant for life diſpuuiſhable. (2) Afterwards 

(Mo. 4 I releaſe to the grantee for life and his heires, or grant the reverſion to him and his heires ; 
now albeit the tenant for life be a ſtranger to it, yet becauſe he attorned to the grantee for 
life, the eſtate for life which the grantee had ſhall have no continuance in the eye of the law 
as to him, but he ſhall be puniſhed for waſte done afterward. 

(Plo. Com. 198.) The ſecond diverſitie is, that tor the benefit of an eſtranger the eſtate for life is abſolutely 
determined. As if he in the reverſion make a leaſe for yeares, or grant a rent charge, &c. and 
then the leſſee for lite ſurrender, the leaſe or rent ſhall commence maintenant, So in the caſe 
of J. itileton, firſt, betweene the leſſee and the ſecond huſband, the ſtate for life is determined; 
and ſecondly, for the benefit of the iſſue it ſhail be ſo adjudged in law. Here note a diverſitie, 
when it is to the prejudice of a ſtranger, and when it is for his benefit. 

If a man maketh a leaſe to A. tor life, reſerving a rent of 40 ſhillings to him and his heires, 
the remainder to B. for life, the leſſor grant the reverſion in fee to B. A. attorne, B. ſhall 
not have the rent ; for that although the fee ſimple doe drowne the remainder for life be- 
tweene them, yet as toa ſtranger it is ia e; and therefore B. ſhall not have the rent, but 
his heire ſhall have it. 

64. Leo. 37.1 —_ 3. En A maſter of an hoſpitall being a ſole 7 by the conſent of his brethren makes a 

e get. in leaſe for yeares of part of the poſſeſſions of the holpitall; atterwards the leſſee for yeares is 

cjectione firme in communi made maſter, the terme is drowned ; for a man cannot have a terme for ycarcs in his owne 

Banco Rot. 945 Sir Francis riyht and a frechold in anter droit to conſiſt together (us if 4 man leſk e for yeares take a feme 

Fleming's caſe. leſſor to wife). (3) [a] But a man may have a treehold in his one right and a terme in auter 

{4] 6. H. 4. 7. PL Com. 418. 1; - and therefore if a man leſſor take the feme leſſee to wife, the terme is not drowned, 

but he is poſſeſſed of the terme in her right during the coverture. [4] So if the leflee make 

the leſſor his executor, the terme is not drowned. Cau/a gud ſupra. (4) 

But if it had beene a corporation aggregate of many, the making of the leſſee maſter had 
not exting uiſlied the terme, no more than it the leſſee had becne made one of the brethren of 
the hoſpitall. 


8 2. H. 8. Br. ſurrender 32. 
a. Cro. 275. Mo. 54.) 


* Sect. 637. 


Vide SeQ. 6;8. [JN foits. Here it [ JYOT A, que un NOTE, that an eſtate 


. Roll. Ab 6 4 2 * . . 
. . is to bee obſerved, eftate taile ne taile cannot bee 
that it is not neceſſary 


bes ever ile of un 1. mes la cu ceſtuy que where hee that makes 
taitic at the time when the Ra 7 ns EM 
eee eee ee le dliſcontinuance the diſcontinuance was 


eſtate is begun: as if te- ſuil un foits ſeiſie per once ſeiſed by force of 
nant in taile make a leaſe force de le taile, ſinon the taile, unles it be 


que 


* The part of this Section within crotchets is not either in L. and M. nor Roh. nor MSS. and the remainder of this Section in theſe 
copies immediately follows (with a ſmall variation) that part of the work which is diſtinguiſhed by Scct. 632. 


(1) On the ſurrender of terms of years by one termor for years to another termoi for years, ſee Hughes v. Robotham, x Cro. 302. 

(2) See note 2. ante 218. b. 

(3) Cont. Lichden v. Wintmore, 1. Roll. Abr. 934. | 

(4) Mergers were never favoured in courts of law, and till leſs in courts of equity. Hence, even in a very early period of the equi- 
table juriſ ſiction of the court of chancery, it was admitted, that a fine or feoffment to leflee for years to the uſe of a Itranger, did not ex- 
tinguith the term; becaule the ceftut gre uſe had no method to compel the execution of it, but thro' the medium of the court of chancery ; 
and the court would not compel him to execut- it, to his own prejudice, during the continuance of the term. The ſtatute of utes ex- 
preſsly ſaves the rights of the teoffee to the ufe ; this preſerves him the benefit of any terms which may be veited in him. Even where a 
termor tor years was made a tenant to the procipe, it was determined, that the momentary freehold veited in him, tor the purpole of making, 
him tenant, did not extinguiſh the term. Cro. =o 643. It is however dangerous to make feoſtees or releaſees to uſes, truſtees for terms of 
years, if they are alſo truſtees tor preſerving contingent remainders; for if they thould have occaſion to enter tor the torteiture of the te- 
nant for lite, it may be made a queltion, whether, at leaſt in law, that would not be a merger of their term. 


ſome one of the parties to a fine has an eſtate of freehold in the lands, of which it is levied, it is totally void, as to all ſtrangers, 
and may be avoided at any time by the plea, 9% d partes finis nihil habuerunt. Now, ſuppoling a tenant for years to make a 
feotlment, and the feottee afterwards to levy a fine, it is clear, that the fine would be without effect, unlcſ; the feoſtment gave him 
an eſtate of frechold. In the cafe of Whaley v. Tancred, 1. Vent. 241. fir Thomas Raymond, 219. 1, Leo, p. 2+ 52. it was 
ſettled, that where a fine is levied in this manner, the fine will bar the leſſor at the end of five years after the expiration of 
the term. This would never be the caſe unleſs the feoffment had previouſly created an eftate of frechold.—In the caſe of 
Doe v. Profler, Cowp. 217, lord Mansfield expreſſed himſelf as follows :—** It is very true that I told the jury, they were 
* warranted by the length of time in this cale, to preſume an adverſe poſſeſſion and oer by one of the tenants in common, or 
his companion; and I continue ſtill of the ſame opinion. Some ambiguity ſeems to have ariſen from the term“ aH, ouſter,” 
« as if it meant ſome act accompanied by ren} force, and as if a turning out by the ſhoulders were neceflary. But that is not 10. 
A man may come in by a rightful poſſeſſion, and ver hold over adver/cly without a title. If he docs, fuch holdiag over under 
cucumſtances will be equiralent to an aug? get. Lor inftince, length of polleſſion during a puticular eſtate, as a term ot 
obe 
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Lib. 3. 
que ſoit per reaſon de 


garrantie, Se. Come] 


/. ſoit giel, pier, et fits, 


* ef ayel ſoit tenant en 
taile, et eft diffeifie 
fer le pier que eſt jon 
fits, et le pier fait un 


feoffment de ceo ſans 


garranty et devie, et 
puis I 'atel devie, le fits 
bien poit enter ſur le 
feaffee, pur ceo que 
ces ne fuit pas dif- 
continuance, entant que 
le pier ne fuit ſciſie 
fer force de le taile 
al temps del feoffment, 
Sc. mes fuit ſeiſie en 
fee per le dliſſeiſin fait 
al ayel. 


ati, although he that made the conveyance was never ſeiſed 


by reaſon of a warranty, 
&c. As if there be grand- 
father, father, and ſon, 
and the grandfather is 
tenant in taile, and is 
diſſeiſed by the father 
who is his ſon, and the 
father maketh a feott- 
ment of this without 
warranty and die, and 
afterwards the grandfa- 
ther dies, the ſon may 
wel enter upon the feof- 
fee, becauſe this was 
no diſcontinuance, in- 
aſmuch as the father was 
not ſeiſed by force of 
the entaile at the time 
of the feoffment, &c. 
but was ſeiſed in fee 
by the diſſeiſin of the 
grandfather, 


of. Diſcontinuance. Se&t; 638. 


for life, whereby he gain- 


eth, as hath becne ſaid, a, 


fee ſimple by wrong; in 
this call if ke 

reverſion in fee, and the 
leſſee dieth, the whole 


eſtate is diſcontinued ; and. 


yet at the time of the grant 
(by which the diſcontinu- 
ance continueth) hee was 
not ſciſed by force of the 
taile: and therefore Littie- 
ton materially added theſe 
words (un foits) that is, 
that hee was once ſeiſed by 
force of the eſtate taile : 
and ſeeing that (as hath 
beene ſaid ) a diſcontinuance 
is a privation, the rule of 
law agreeth well with the 
rule of philoſophie, that 
omnis privatio pr eſupponit 
habitum. and therefore he 


cannot diſcontinue that eſ- 


tate which he never had. 
Sinan que il ſoit 
per reaſon del gan- 
rantie, Cc. For in ma- 
ny caſes a warrantie added 
to a conveyance is ſaid to 


make a diſcontinuance ab 
v4 force of the eſtate taile, 


becauſe it takcth away the cntrie of him that right hath, as a diſcontinuance doth. As if 
tenant in tile be diſleiſed and dieth, and the iſſue in taile releaſe to the diſſriſor with war- 
rantie; in this caſe the ifſue was never ſeiſed by force of the taile ; and yet this hath the 
elect of a difcontinuance by reaſon of the warrantic, and the reaſon hereof appeateth be- 


fore in this Chapter, 


Le fits poet enter. 


But if the father that made the feoffment had ſurvived the 


grandfather, he ſhould never have entred agaiuſt his own feoffment; but albeit the father 
had ſurvived, yet after his deceaſe the ſonne ſhould have centred, for the reaſon here yeelded 
by Liiuleton. But if the feoffment had beene with warrantie, then it had wrought the effect 
of a diſcontinuance ; and therefore Ltrleton faith ſans garranty, without warrantie. 


Sect, 63 8. 


LSO, if tenant in taile make a 


grant the 


JTE M,. ji tenant en taile fait 


un leaſe a un auter pur terme 


de vie, et le tenant en taile ad 


iſſue et devie, et le reverſion de- 
ſcendiſt a fon iſſue, et puis Piſſue 
granta le reverſion a luy diſcen- 
due, a un auter en fee, et le te- 


nant a terme de vie attourna Þ et 
devie, et le grantee del reverſion 


enter, Ec. et eſt ſeiſie en fee en la 
vie del iſſue, et puis iſſue en le 


taile ad iſſue fits et devie, il ſem- 


et Payel ſoit tenant en taile, et oft diſſeifie per le pier que eſt ſon fte, not in L. and M. 
enter, & c. — Cc. ct puis le tenant a terme de vie moruſt, &t celuy en le reverſion entra, Ic. L. and M. and Roh. 


leaſe to another for terme 

of life, and the tenant in tayle 
hath iſſue and dieth, and the re- 
verſion deſcendeth to his iſſue, and 
after the iſſue granteth the reverſi- 
on to him deſcended, to another in 
fee, and the tenant for life attorne 
and die, and the grantee of the 
reverſion enter, &c. and is ſeiſed 
in fee in the life of the iſſue, 
and after the iſſue in tayle hath 
ble 


339 


Vide Sc, 392. 596, 597 601. 
640. 658. 


9. E. 4. 19. 12. E. 4. 11. 


21. E. 4. 97, 


15. E. 4. Diſcont. go. & entr. 
Cong. 21. 21. E. 4. 97+ 9. E. 4. 
19. 29. H. 6. 45. 21. H. 6. 52. 
12. E. 4. 11. 1. Mar. Dicer. 98. 
(Ant. 265.) 


+ et deve, et le grantor del reverſion 


«c 
«< 
cc 


one thouſand years, or under a leaſe for lives, as long as the lives are in being, gives no title. But if tenant pur autre vie 
hold over for twenty years after the death of ce/lay gue wie, ſuch holding over will in edment be a complete bar to the 
remainder-man or reverſioner; becauſe it was adverſe to his title. So in the caſe of tenants in common; the poſſeſſion of one 
tenant in common, eo nomine, as tenant in common, can never bar his companion; becauſe ſuch poſſeſſion is not adverſe to the 
right of his companion, but in ſupport of their common title; and by paying him his ſhare, he acknowledges him co tenant : 
nor indeed is a refuſal to pay of itſelf ſufficient, without denying his title. But if upon demand by the co-tenant of his moiety, 
the other denies t pay, and denies his title, ſaying he claims the whole and will not pay, and continues in poſſeſſion, ſuch 
er is adverſe and oxfter enough.“ By the adverſe poſſeſſion mentioned in this caſe, his lordſhip never could mean, a 


Gifleifin at the election of the party. What is there to 3 it from an actuabdiſſeiſin?: — Upon the whole, therefore, it is 
ſubmitted to the learned reader's conſideration, 1%, that, as feoffments have not been made from the reign of Henry the IId. to 


the preſent time, with any other (olemnities than thoſe 2 they are made at preſent, every operation and efficacy which has 


been 


Lib, z. Of Diſcontinuance. Sect, 639, 
iſſue a ſon and dieth, it ſeemes that 
this is no diſcontinuance to the 
ſon, but that the ſon may enter, 
&c.for that his father, to whom the 


Cap. II. 


ble que ceo n'eſt pas diſcontinuance 
a le fits, mes que le fitz poit enter, 
Sc. pur ceo que ſon pier, a que 


15. E. 4. Diſcont. 30. 43- Ed. 3- 
.- 21. H. 6. 62. 4. H. 7. 17. 
1. Roll. Abr. 634.) 

4 Leo. 39. 160. 1369 


21. H. 6. 52, 53 


le reverſion de fee fimple diſcendiſt, 
Sc. m avoit unques riens en la 
terre per force de le taile, Se. 


this opinion is Littleton in our bookes. 


O* 


obſerve often in this Chapter. 


CAR / home ſeſſie en droit. Ja 

feme, leſſa meſme la terre a 
un auter pur terme de vie, ore 
eft le rever/ion de fee ſimple a le 
baron, Cc. Et ſi le baron mo- 
ruſt, vivant fa feme et le tenant 
a terme de vie, et le reverſion 
diſcendiſt al heire le baron, ſi le 
heire le baron grant le reverſion 4 
un auter en fee, et le tenant at- 
turna, &c. et puis le tenaunt a 
terme de vie moruſt, et le grauntee 
del reverſion en cel caſe enter: 
+ en ceſt caſe ceo n'eſt pas diſ- 
continuance a la feme, mes la feme 
bien poit enter ſur le grantee, &c. 
pur ceo que le grantor navoit 
riens al temps del graunt, en le 


Le grantee del rever/ton enter, Sc. Here it is to be underſtood and 
obſerved, that in this caſe of the grant of the reverſion Lzireleron doth not ſay ſans garrantie ; 
becauſe if a warrantie had been added, it had wrought no diſcontinuance, for that (as hath 
beene ſaid) the diſcontinuance in judgement of law was but for life: but when the addition 
of a warrantie doth worke a diſcontinuance, then Littleton faith, ſazs garrautie, as you may 


SeCt. 


reverſion of the fee ſimple de- 
ſcended, had never any thing in 
theland by forceof the entaile, &c, 


639. 


FOR if a man ſeiſed in the right 

of his wife, letteth the ſame 
land to another for terme of life, 
now 1s the reverſion of the fee 
ſimple to the huſband, &c. And if 
the huſband dieth, living his wife 
and the tenant for life, and the re- 
verſion deſcend tothe heire of the 
huſband, if the heire of the huſ- 
band grant the reverſion to ano- 
ther in fee, and the tenant attorne, 
&c. and afterwards the tenant 
for life dieth, and the grantee of 
the reverſion in this caſe enter : 
in this caſe this is no diſcontinu- 
ance to the wife, but the may 
well enter upon the grantee, &c. 
becauſe the grantor had nothing 


droit la feme, quant il fiſt le 


at the time of the graunt, in the 
graunt del reverſion. 


right of his wite, when hee made 
the graunt of the reverſion. 


AIR 7 home ſerfie en droit ſa feme, leſſa, Se. Here Littleton putteth his 


caſe where the baron onely makes a leaſe for life ; for it he and his wife joyne in a 
leaſe by deed, there the reverſion is not diſcontinued, See before, Se, 620, More necd 
not to be ſaid hereof, in reſpect the like caſe of tenant in taile hath been explained before, 


14. E. 3. Diſcont. 5. 18. Aff. 
p. 2. 18. E. 3. 54, 38. E. g. 32, 
22. II. 6. 24. 21. H. 6. 52, 53- 
15. E. 4- Diſcont, 30. 


Sect. | 


* et not in L. and M. nor Roh. + en ceſft cas not in L. and M. nor Roh. 


— 


been conſtantly and uniformly allowed or aſcribed to them by che courts of judicature, or writers of authority contemporary with or 
fubſequent to that monarch's reign, down to the preſent time, ought, notwithſtanding the objeftion that they are not now made 
with ſome of the ſolemnities with which they are ſaid to have been made in their very earlieſt inſtitution, to be allowed and 
aſcribed to them now: 2dly, that by the paſſage cited from Bracton, and the other authorities cited or referred to in the courſe 
of this note, it appears, that the diſſeiſin produced by feoftments muſt be underſtood to be an actual difleilin, and not a diſſeiſin 
merely at the election of the party: 3dly, that in many of theſe authorities it is moſt expretsly mentioned, and that in all of them ir 
muſt be implied, that however lender, bare, or tortious, the poſſeſſion of the feoffee is, his feoffment neceſſarily and unavoidably 
veſts the frechold in the feoffee, till the diſſeiſee by entry or action reſtores his poſſeſſion : 4½y, (to apply this abſtruſe and 
antiquated learning to the preſent ſubject-· matter of buſineſs) that copyholders, tenants for years, by cgi, Natute-merchant, 
ſtatute - ſtaple, at will, or by ſufferance, are all conſidered to have the poſſeſſion of the eſtate, and that they may by feolfment veſt 
an actual eſtate of freehold in the feoffee : 5thly, that a fine may be levicd of, or a common recovery ſuffered upon, this eftute of 
freehold : 6 / ly, that the feoffinent ſo executed, the fine fo levied, and the recovery ſo ſuffered, are immediately good again 
every perſon except the rightful owner: and, 7thly, that in proceſs of time they become good againſt rhe owner himfe!f.—To 
aſcertain the exact period of time when fines levied by perſons of this deſcription will be a bar to the rightful owner, would be 
too great an extenſion of this note, the length of which already requires an apology. —As to the ſvcond o%jeaion, that the 
feoffment of fir Robert Atkyns was founded in fraud, and was therefore void; it is to be obſerved, hat howcyer that reaſoning 
applied to the particular caſe before the court, it docs uot ipply to the general queſtion diſcuſfod ta tlris note, which preſuppoſes 
pierios 
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Lib. 3. 


Sect. 640. 


ET iſnt il ſemble, coment que 

homes gqueux font mbheritables 
fer force de le taule, et us ne 
fueront unques ſeifies per force de 
meſme le taile, que ttel fegſtements 
ou grants per eux fait ſans clauſe 
de <warrantie, n'eſt pas diſcontinu- 
ance a lour iſſues atres lour de- 
ceaſe, mes que lour iſſues poyent 
bien enter, &c. coment que ceux 
queux fierent tiels grants en lour 
wvies fueront forbarres dentrer per 
hour fait demeſne, Sc. 


AND fo it ſeemeth, that men (i, Rell. 6,4.) 


which are inheritable by 
force of an entaile, and never were 
ſeiſed by force of the fame entaile; 
that ſuch feoffementsorgrants by 
them made without clauſe of war- 
rantie, is no diſcontinuance to 
their iſſues after their deceaſe, 
but that their iſſues may well 
enter, &c. albeit they which made 
ſuch graunts in their lives were 


forebarred to enter by their owne 
act, &Cc. 


Seck. 641 0 


T / le tenant en taile ad iſſue 

deux fits, et I eigne diſſciſiſi 
fon pier, et ent fait feoffment. en 
fee fans clauſe de garrantie, et 
devia fans iſſue, et puis le pier 
devie, le puijne fits poit bien enter 
ſur le feoffee ; pur ceo que le feoff- 
ment fon eigne frere ne poit eſtre 
diſcontinuance, pur ceo que il ne 
fuit unques ſeiſie per force de 
meſine le taile. Car il ſemble en- 
counter reaſon, que per matter en 
fait, Se. fans clauſe de garrantie, 
home poit 'diſcontinuer un * fait, 
Sc. que ne fuit unques ſeiſie per 
force de meſme le taile . 


AND if tenant in taile hath iſ- 

ſue two ſonnes, and the eldeſt 
diſſeiſeth his father, and thereof 
maketh a feoffement in fee with- 
out clauſe of warrantie, and die 
without iſſue, and after the father 
die, the youngeſt ſon may well 
enter upon the feoffee; for that the 
feoffement of his elder brother 
cannot be a diſcontinuance, be- 
cauſe he was never ſeiſed by force 
of the ſame tayle. For it ſeemeth 
to be againſt reaſon; that by mat- 
ter in fact, &c. without clauſe of 
warrantie, a man ſhould diſcon- 
tinue a deed, &c. that was never 
ſeiſed by force of the ſame taile. 


N OTE, there alſo in theſe two Sections appeareth, that (as hath beene ſaid before) a 
warrantie, though he were never ſeiſed by force of the taile, may worke the effect of 


a diſcontinuance. 


Home poet diſcontinuer un.fait, &c. 


This is miſtaken, and ſhould be, home 


Poct dſcontinuer un taile; and ſo is the originall. 


* fait—tail, L. and M. 


1— — 


Sect. 


+ &e. added in L. and XI. and Roli. 


(10 Rep. 95) 


Of Diſcontinuance. Seck. 640, 64: 


3 


40 


Vide Sc. 292. 596, 597. Col. 


658 


previous poſſeſſion in the feoffor, free from every circumſance of fraud; either fair and innocent; o 
noto:10us circumſtances of difſeifin, abatement, intrufion, or deforcement. 


Sir Robert Atkyns acquired 


r acquired by the open and 


his poſſeſſion by the entry 


made by him under the verdict obtained by him in 1710. He loſt it by the verdict given for dame Ann Atkyns in 1712. It may, 
therefore, be ſaid (and the fact really was), that he obtaincd the verdift given for him in 1710, and conſequently the poſſeſſion 
under, by a pretexded title. He had not a fair or innocent poſſeſſion. He did not acquire his poſſeſſion by diſſciſin, intruſion, 
abatement, or deforcement; it did not deſcend upon him; it did not come to him by act of law ; he was not in the ſeiſin of the 
tee by virtue of any gift or demiſe from the freeholder: he obtained his poſſeſſion by the judgment of a court of law, under the 
colour of a pretended title. Thus, in the language of the law, his original poſſeſſion was, founded in fraud, practice, and ſtratagem. 
And to uſe an expreſſion of the judges, 2. Rep. 78. a. the common law does fo abhor fraud and covin, that all acts, as well 
** judicial as others, which of themſelves are juſt and lawful; yet being mixed with fraud and deceit, are in judgment of Jaw 
« wrongful and unlawful.” In Burr. 1 17. great ſtreſs was laid on the reſolution of the judges in Fermor's caſe. The caſe there 
was, that Thomas Smith being ſeiſed in fee of ſeveral lands, and holding others by copy of court-roll, and others for a term of 
years, and others at will (all of them lying in the ſame vill), made a feoffment with livery of all thoſe held by copy, for years, ard 
ar will, to one Chappell for life, and afterwards levied a fine. The queſtion was, Whether the fine was a bar to the owners cf 
tic fee, at the expiration of the firſt five years. It appeared that Smith continued in poſſefſion of the land, and paid the rents. 
See 3. Rep. 77. 1. And. 170. Carv, 20. Cro. Eliz. 86. The judges were of opinion, that the feoffment was fraudulent, Upon 
an en autination of the different reports of the caſe, it will be found, that liis continuing in the poſſeſſion of tlie land, aid paying rene 


Lib. 3. Cap. 11. Of Diſcontinuance. Sec. 642, 64.3. 


Sect. 


» N OTA, ji foit ſeignior et tenant, 

et le tenant dona les tenements 
a un auter en Þ taile, le remain- 
der a un auter en fee, et puts le 
tenant en taile fait un leas a un 
home pur terme de vie, c. ſa- 
vant le reverſion, &c. et puis grau- 
ta le reverſiou a un auter en fee, 
et le tenant a terme de vie atturna, 
Cc. et puis le grantee del rever- 


ion moruſt ſans heire, ore meſme 


le reverſion devient al ſoigntor per 
voy d eſcheate. Si en ceſt cas 
le tenant a terme de vie deviaſt, 
et le ſeignior per force de fon ef- 
cheate enter en la vie le tenant en 
le taile, et puts le tenant en le taile 
moruſt, il ſemble en ceo cas que ceo 
net pas diſcontinuance al iſſue en 
le taile, ne a celuy en le remainder, 
mes que il poit bien enter, pur ceo 
que le ſeigntor eſt eins per voy 
d eſcheat, et nemy per le tenant en 
le taile, S. Mes ſecus eſſet, % 
le reverſion uſt efle execute en 
le grantee en le vie de tenant en le 
taile, car adonque uſt le grantee 
efte eins en les tenements per le 
tenant en le tayle, ] Sc. 


042. 
N OTE, if there be lord and te- 


nant, and the tenant giveth 
lands to another in taile, the re- 
mainder to another in fee, and af. 
ter the tenant in taile makes a leaſe 
to a man for a terme of life, &c, 
ſaving the reverſion, &c. and after 
granteth the reverſion to another 
in fee, and the tenant for life at- 
torne, &c. and after the grantee of 
the reverſion die without heire, 
now the ſame reverſion commeth 
to the lord by way of eſcheat. 
If in this caſe the tenant for life 
dieth, and the lord by force of his 


eſcheat enter in the life of tenant 


in taile, and after the tenant in 
taile dieth, it ſeemeth in this ciſe 
that this is no diſcontinuance to 
the iſſue in taile, nor to him in the 
remainder, but that he may well 
enter, becauſe the lord is in by 
way of eſcheat, and not by the 
tenant in tayle. But otherwiſe it 
ſhould bee, if the reverſion had 
beene executed in the grantee, in 
the life of tenant in tayle, for 
then had the grantee been in the 


tenements by the tenant in taile, 
&c. 


H E. reaſon of this caſe is here rendred (as before it was in this Chapter), that albeit 

the reverfion be executed in the lord by eſcheat in the life of tenant in taile, yet be- 
cauſe he is not in by the tenant in taile but by eſcheat, it worketh no diſcontinuance, But 
if it had beene executed in the life of fenant in taile in the grantee which was in by tenant in 
taile, then the lord by eſcheat ſhould have taken advantage of it. But of this ſufficieur 
hath becne ſaid before in this Chapter. 


Sect. 643, 644, & 645. 


P ARC E L deſmm FTP M, ſi un par- ALSO, if a parſon 
glebe, Se. In ſin d'un eſghſe of a church or vi- 
whom the tee fimple of the oy wy wicar d'un car of a church alien 
| eſgliſe 


+ tale, le remainder a un arter en, not in L. and M. nor Roh. 
De. not in L. and XI. nor Roh. 


vide Sect. 620. 


Lib. +. fol. 136. 
Lib. 3. fol. 62, 63. 


* Notag==Trem, L. and M. and Reh. 


after he made the feoſſment, were the chief circumſtances which induced the court to conſider the feoffment to be fraudulent. The 
fame may be obſerved of the cafe of White v. Bacon, Saville 126. The continuing in the poſſeſſion of the land after the convevy- 
ance, has always been conſidered in our law as a badge of fraud. Fermor's caſe therefore only proves, that if a tenant for years, 
after making a feoſſment, continues in the poſſeſſion of the land, and pays rent for it, the poſſeffion acquired by him under the 
fcoſſment is fraudulent; and therefore a tine, and every other act which derives its effect from that poſſeſſion, is void. But 
Fermor's caſe does not apply to the general queſtion, of the operation of a fine levied by tenant for years, who has previouſly 
executed a feoffment, when the caſe is not affected bycircumſtances of fraud. The caſe mentioned before in this note of Whaley 
v. Tancred is directly in point, that a fine fo levied by leſſee for years is a bar to the leſſor after five years from the expiration of 
the leaſe» And with reſpect to the feoffor's remaining in the poilefſion, if by the deed declaring the uſes of the fine it is expreſſed 
that the fine ſhould enure to his uſe, the poſſeſſion will be inveſted in him by the ſtatute of uſes.— The editor begs to con- 
clude with an obſervation of lord Hardwicke (3. Atk. 631.) which ſeems to him to ſanction, in ſome meaſure, the general 
reaſoning contained in this note :—* If it is a mere legal title, and a man has purchaſed an eſtate which he ſees himſelf has a 
defect upon the face of the deeds, yet the fine will be a bar, and not affet him with notice ſo as to make him a truſtee for the 
« perſon who had the right, becauſe this would be carrying it much too far; for the defect upon the face of the deeds is ofter. 
the occaſion of the fine's being levied. 


Lib. 3. 
efcliſe, alien certame 


terres ou tenements 
parcel de ſon glebe, 
Se. a un auter en 
fee, et moruſt, ou re- 
Ine, Se. ſon fuc- 
cefſor poit bien enter, 
nient contriſteant tiel 
alienation, come eft 
dit en un Nota 2.H 4. 
Terme Mich. quod fic 


inci pit. 


Of D iſcontinuance. 


certaine lands or te- 
nements parcell of 
his glebe, &c. to 
another in fee, and die 
or reſigne, &c. his ſuc- 
ceſſor may well enter, 
notwithſtanding ſuch 
alienation, as is ſaid in 
a Nota 2. H. 4. Termino 
Mich. which begin- 
neth thus. 


Sect. 644. 


NOTA quod die- 
tum fuit pro 
lege, en un briefe de 


accompt port per un 


maſter d'un college 
* vers un chapleine, 
que f un parſon, ou 
un vicar, graunt 
certaine terre quel 
eft de droit fon e/ſ- 
gliſe a un auter et de- 
vie, ou permute, le 
ſucceſſor poit enter, 
Sc. Et jeo croy que la 
cauſe eſt, pur ceo que 
le parſon, ou vicar, 
que eft ſeiſie, Sc. 
come en droit 4 ſon 
eſzliſe, n'ad pas droit 
4 1 femple en les 


tene ments, et le 
droit de fee ſimple de 


ceo demurt en aſcun 
auter perſon ; et pur 
cel cauſe ſon ſucceſſor 
poit bien enter, nient 
contriſteant tiel alie- 
nation, &c. 


vers un chapleine=d"un chapel, L. and M. and Roli. 


8 M 


OTA quod dictum 

uit pro lege, in 
a writ of account 
brought by a maiter 
of a college againſt 
a chaplaine, that if a 
parſon, or vicar, grant 
certaine land which 
is of the right of his 
church to another and 
die, or changeth, the 
ſucceſſor may enter, 
&c. And I take the 
cauſe to bee, for that 
the parſon, or vicar, 
that is ſeiſed, &c. as in 
right of his church, 
hath no right of the 
fee ſimple in the tene- 
ments, but the right of 
the fee ſimple abideth 
in another perſon; 
and for this cauſe his 
ſucceſſour may well 
enter, notwithſtand- 
ing ſuch alienation, 


&c. | 


lebe is, is a queſtion in our 
rok [a] Some hold that it 
is in the patron ; but that can- 
not be tor two reaſons. Firſt, 
for that in the beginning the 
land was given to the parton 
and his ſucceſſors, and the 
patron is no ſucceſſor, Se- 
condly, the words of the 
writ of juris utrum be, ft fit 
libera cleemoſina eccleſice de 
D. and not of the patron 
Some others doe hold that 
the ſce fimple is in the patron 
and ordinary ; but this cannot 
be, for the cauſes aboveſaid : 
and therefore, ot neceſſitie, the 
fee ſimple is in abeyance, as 
Littleton faith. And this was 
provided by the providence 
and wiſdome of the law; for 
that the parſon and vicar have 
curam animarem, and were 
bound to celebrate divine 
ſervice, and adminiſter the 
ſacraments ; and therefore no 
act of the predeceflor ſhould 
make a diſcontinuance to 
take away the entry of the 
ſuccetlor, and to drive him to 
arcallaction,wherby he {hou!d 
be deſtitute of maintenance iu 
the meane time, Upon conli- 
deration of all our bookes I 
obſerve this diverſitie: that a 
parſon or vicar, for the bene- 
tir of the church aud of his 
ſucceſſor, is in ſome cats 
eſteemed in law to have a fee 
ſimple qualitied ; but to doe 
any thing to the prejudice of 
his ſucceflor in many caſes, 
the law adjudgeth him to have 
in effect but an eſtate for life. 
Cauſe eccleſice publicis canfts 
equiparantur : and Summa ra- 
tio eft que pro riligione facit, 
And Eecl fra fungitur vice mi- 
noris, meliorem facere potef? 
conditionem ſnam, d eteriorem 
Hequaqguam 

As a parſon, vicar, arch- 
deacon, prebend, chantery 
prieſt, and the like, may have 
an action of waſte, and in 
the writ it ſhall be ſaid, ad 
exhberedation:m eccl ſie, 
u . or prebenda i- 
us A, 

And the parſon, &cc. that 
maketh a leaſe for life, ſhall 
have a confimili caſu during 

the 


8 
2 ('* 


1 eiue 


Sect. 644. 
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[a] 8. H. 6. 24. 12. H. 8. 8. 


Vide Regiſtr. 307 3. 45 FE. 3. 
tit. Elchange. 12. II. 8. g. 
(F. N. B. 48, 49. 4.) 


F. N. B. 19. 1x 
(Dyer 71. a. 2. Roll. Abr. 339.) 


BraQon lib. 4. fol. 226. 


Brit. fol. 143. 


F. N. B. 55. D. & 57. E. F. 
10. H. 7 CY 


„d M. aud Pots 


' © K 1 
Lib. 3. 
F. N. B. 49. I. m n. 20. E. 3. 
tit. unis utrum. Temps E. g. 
Juris utrum 14. 1. 14. E. g. 
ibid. 4 F. N. B. 50. 30. E. 3 26. 


21. F. 3. 11. tit. Entrie 10. 
F. N. B. 206. F. Regiſtr. 237. 


(Ant. 07. 4. 


LJ F. N. B. 49. L. 30. as 


{1 Roll. Abr. 476. 479. 488. 
Cro. Car. 33. 5. Rep. 81. 
2. Roll. Abr. 63. 334.) 


20. E. z. tit. Aid. go. 25. E. g. 54- 
8. E. 3. 43. 8. H. 6. 24. 

11. H. 6. 9. 6. E. 2. 46. 

43. Aff Pl, 13. F. N. B. 129. 

( Plo. 338.) 


(. Cro. 200. Ant. 326. b. 
Plo. 330. Doc. Pla. 27. 271.) 


44. E. 3. 1. 24: H. 4. U. 

9. F. 4. 16. 1K. K. 3. 7. 

6 E. 3. 11. 5. E. 2. Aid 165. 
12. H. 4. 11. 32. E. 3. Aid 29. 
38. I. 3. 19. 14. E. 3. Juris 
ui um 4. 


* teneoments de droit de fon c liſu, pur ces que le droit oft en ſon chapiter, et M not in L. and M. nor Roh. 


aver briefe de droit, pur ceo 


Sc. added L. and M. and Rub. 


Cap. 11. 


the life of the leſſee, and a 
writ of entre ad communcim 
legem after his death, or a 
writ ad terminum qui præ- 
teriit, or a quod permittat in 
the debet, and none can main- 
taine any of theſe writs, but 
a tenant in fee ſimple or fee 
tay le. 

And a parſon, &c. may re- 
ceive homage, which tenant 
for life cannot doe. Temps E. 1. 
Incumbent 19. 

[e] Likewiſe a parſon, &c. 
ſhall have a writ of meſne, 
and a contra formam feoffa- 
ment. 

But a parſon cannot make 
a diſcontinuance, as Littleton 
here teacheth; for that ſhould 
be to the prejudice of his ſuc- 
ceſſor to take away his entries 
and to drive him to a recall 
action. 

Alſo if a parſon, &c. make 
a leaſe for yeares, reſerving 
a rent, and dicth, the leaſe 13 
determined by his death; as if 
tenant for life had made a 
leaſe, no acceptance of the rent 
by the ſucceſſor can make it 
good. Alſo in a reall action 
a parſon, vicar, archdeacon, 
prebend, &c. ſhall have aid 
of the patron and ordinarie, 
as tenant for lite ſhall have. 
So as it is evident, that to 
many purpoſes a E ſon hath 
but in effect an eſtate for hte, 
and to many a qualified fee 
ſimple, but the entire tee and 
richt is not in him; and that 
is the reaſon that hee cannot 
diſcontinue the fee imple that 


he hath nor, nor ever had; tur, 


Of Diſcontinuance: 


Sect. 


CAR un eveſque 

port aver breve 
de droit de * tenements 
de droit de ſon ef 
gliſe, pur ceo que le 
droit eft en fon cha- 
Piter, et le fee ſimple 
demurrant en luy et 
en ſon chapter. Et un 
deane poit aver breve 
de droit, pur ceo que 
le droit demurt en luy; 
I Et un abbe poit a- 
ver briefe de droit, pur 
ceo que le droit de- 
murt en luy et en fon 
covent. Et un maf- 
ter d'un Hoſpitall poit 
aver briefe de droit, 
pur ceo que le droit 
demurt en tuy et 
en ſes confreres, &c. 
Et fic de aliis & ca- 
ſibus conſimilibus, || 
Mes un parſon ou 
un vicar ne poit a- 
ver briefe de droit, 


© 
Oe. 


Sect. 645. 


645. 
FOR a biſhop may 
have a writ of right 
of the tenements of the 
right of his church, 
for that the right is in 
his chapiter, and the 
fee ſimple abideth in 
him and in his chapi- 
ter. And a deane may 
have a writ of right, 
becauſe the right re- 
maynes in him. And 
an abbot may have a 
writ of right, for that 
the right remaynes in 
him and in his co- 
vent. And a maſter of 
an hoſpitall may have 
a writ of right, becauſe 
the right remayneth 


in him and in his 


confreres, &c. And 
ſo of other like caſes, 
But a parſon or vicar 


cannot have a writ of 


right, &c; 


as it hath beene ſaid, Omnis privatio præſupponit habitum. And 


for the ſame cauſe he caunot have a writ of right right, nor a writ of right in his nature; as a 
writ of right ur diſclaimer of cuſtomes and ſervices, ne inju/{2 vexes, rationabilibus diviſis, quo 
Jure, and the like. 


But here it appeareth by Litleton, that ſuch bodies politike or corporate as have a ſole ſei- 


fin, and may have a writ of right, tor that the fee and right is in them (albeit they cannot ab- 


ſolutely convey away their lands, &c, without aſſent of others), may make a diſcontinuance 3 
25 a biſhop, an abbor, a deane, a maſter of an hoſpitall, and the like. But this is to bee 
underitood where 4 deane or a matter of an hoſpitall, &c. are ſolely ſciſed of diſtinct poſſeſ- 
lions; for it the bodie that is ſeiſed be aggregate of many, as the deane and chapiter, maſter 
and confreres, &c. then the tcottment ot the deane or maſter is ſo farre from a diſcontinuance 
as it is a diflethn, 

And theſe that have the fee and right in them ſhall not have aid in reſpect of their high and 
args lun, albcit any of them be preſentable :; but a deane that is collative ſhall have aid 
ot the king. 

And it is to be obſerved, that the remedie is ever agreeable to the right; and therefore 
the biſhop, deane, maſter of an hoſpitall, that hath college and common ſeale, or the like, 


2 have a writ of right right, which is the higheſt remedle, for that they have the higheſt 
eſtate, 
Here 


t Et wn abbe port 


gue le droit demurt ener, not in L. and M. nor Roh. $ in added L. and M. and Roh. 
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Lib. 3. Of Diſcontinuance. 
Here Littleton citeth the booke caſe, Mich. 2. H. 4. as an authoritie whereupon he ground- 
eth his opinion. And it 1s to be obſerved, that the yeares of H. 4. were publiſhed before 
Littleton did write. 
But at this day, the biſhop, deane, maſter of an hoſpitall, or the like, that have the fee and 
right in them, as hath beene ſaid, cannot diſcontinue ; neither can they or any parſon, 


Sect. 646, 342 


Vide SeQ. 5195. 593, &c, 1. Elis. 
c. 18. 13. Eliz. c. 10. 1. Jacobi 


vicar, archdeacon, prebend, or any other having any ecclefiaſticall living, with atlent of *. . 


denne and chapiter, patron and ordinary, or the conſent of any others, make any leaſe, gift, 
rant or conveyance, eſtate, charge or incumberance to binde his ,ſucceflor other than for 
terme of one and twentie yeares, or three lives in poſſeſſion, whereupon the accuſtomed rent or 
more ſhall be reſerved, Theſe be excellent lawes, and have beene well expounded for the 
maintenance of religion and the good of God's church ; for otherwiſe it is to bee feared thut 
holy church would loſe more than it would gaine in theſe dayes. ; 

But where Litileton, in this and other Sections, makes mention of maſters of hoſpitals, the 
reader muſt know, that fince Littleton wrote, there hath beene a great alteration made by 
divers acts of parliament concerning hoſpitals, 


Maſter del hoſpit all. Theſe points concerning hoſpitals were reſolved [c] by the 

juſtices. 

? Firſt, that no hoſpitall was given to the crowne by the ſtatute of 27. H. 8. nor any hoſ- 
itall is within the ſtatute of 31. H. 8. of monaſteries, but only religious and ecclefiaſticall 

bolpitsla, and that no lay hoſpitall was within thoſe ſtatutes. 

Secondly, if upon the 2 of any lay hoſpitall or after it was ordained, that one or 
divers prieſts ſhould be maintained within the hoſpitall to cclebrate divine ſervice to the poore, 
and to pray for the ſoule of the founder, and all chriſtian ſoules, or the like; and that the 

re of ſuch hoſpitall ſhould make the like oriſons, yet ſuch an hoſpitall is not within the 
{aid ſtatutes ; for the hoſpitall is lay, and not religious; and all or the moſt part of antient 
lay hoſpitals were founded or ordained after the like ſort ; and the makers of thoſe ſtatutes 
never intended to overthrow workes of charitie, but to take away the abuſe, 

Thirdly, that no hoſpitall was given to the king by the ſtatute of 47, H. 8. but in two 
caſes, where the donors, founders or patrons, &c, had entred and cxpulſed the prieſts, 
wardens, &c. betweene the fourth day of Februarie, Anno 27. H. 8. and the five and twen- 
tieth of December, Anno 37. H. 8. or where king Henry the eighth, by commiſſion according 
to that act, ſhould enter and ſeiſe the fame ; but that determined by the death of that king. 

Fourthly, that the ſtatute of 1. E. 6, extended not to any hoſpitall whatſoever, either lay 
or religious, as by the ſame appeareth. 

And 1 was of counſell with the lord Cheney in this caſe, which, ſeeing it may doe good for 
maintenance of charitable uſes, I thought good ſummarily to report it. To this I Will adde, 
Panis * vita pauperum ; qui defraudat eos wir ſanguinis e. 

Nota, Ot hoſpitals, ſome are corporations aggregate of many; as of maſter or warden, &c, 
and his confreres ; ſome, where the maſter or warden hath only the eſtate of inheritance in 
him, and the brethren or ſiſters power to conſent, having college and common ſeale: ſome, 
where the maſter or warden hath the ſtate in him, but hath no college and common ſeale; 


and ſuch a maſter or warden ſhall have a zuris utrum ; and of theſe hoſpitals ſome bee eligible, 
lome donative, and fome preſentable, 


MES le pluis haut briefe que BUT the higheſt writ that they 

ils potent aver eft le briefe can have is the writ of ſuris 
de juris utrùm, /e queleft graund utrim, which is a great proofe 
proofe que le droit de fee n'eſt en that the right of fee is not 
eux, ne en nul auters, Sc. Mes le in them, nor in any others, 
droit de fee ſimple eft en abeiance, &c. But the right of the fee 
Sc. ceo eft æ dire, que il eft tant- ſimple is in abeiance, that is to ſay, 
ſolement en le remembrance, en- that it is only in the remembrance, 


tendement et conſideration de la intendment and conſideration of 
ley, Sc. Car may ſemble que tiel the law, &c. for it ſeemeth to me, 


choſe 


Sc. not in L. and M. nor Roh- 


Lib. 2. fol. 46. Lib. 4. fol. 56. 
& 20. Lib. 5. fol. 9. 4 14. 
Lib. 6. fol. 37. Lib. 5. fol. 8. 
Lib. 11. fol. 67. 37. H. 8. 

31. H. 8 32.H 8. 37. H. 8. 
1. E. 6, &c. 


ſe] Palch. 24. Eliz. the Lord 
Cheneye'scaſc. Lib. 2. fol. 48,49. 
Eveſque de Canterburic's calc. 


(2. Sid. 48) 


Lib. 2. f. 24. Porter's caſe, 


Porter's caſe ubi ſaprag 
Lib. 4. 111+ 113, 124. 116, 
in Lambert's cale, 


Eceleſiaſticus c. g4. ver. 22. 
(8. Rep. 131. a.) 


14. E. 3. juris utrum 4. 


(F. N. B. 48.) 


Lib. 3. Cap. 11. Of Diſcontinuance. SeQt. 647. 
choſe * et tiel droit que eſt dit en that ſuch a thing and ſuch a right 


divers livres eflre en abeyance, eft+ which is ſayd in divers bookes to 
a tant a dire en Latyne ( feilicet ), be in abeyance, is as much to ſay 
Talis res, vel tale rectum, quæ vel in Latine (ſcilicet), Talis res, vel 
quod non eſt in homine adtunc tale rectum, quæ vel quod non eſt in 
ſuperſtite, ſed tantummodo eſt, et Hmine adtunc ſuperſtite, ſed tan- 
conſiſtit in conſideratione et in- tummodo eft, et conſiſtit in conſide- 
telligentiã legis, et quod alii dix- ratione et intelligentid legis, et quod 
erunt, talem rem aut tale rectum aii dixerunt, talem rem aut tal: 
fore in nubibus. Mes jeo ſuppoſe rect um fore in nubibus. But I ſup- 
que Ile intenderont per ceux parols, poſe, that they meane by theſe 
in nubibus, &c. come fes aye dit words (in nubibus, &c.), as I have 
adevant. ſaid before, 


73 Nubeiance. (1) That is, in expectation, of the French word bayer, to expect. For 


16. 63. Vi. Sect. 6 8, 6 1 8 4 
r e ee when a parſon dieth, wee ſay that the freehold is in abeyance, becauſe a ſucceſſor is in 


650. 631. 


Vide Se. 1. expectation to take it; and here note the neceſſitie of the true interpretation of words. 
(Hob. 338. Ant. 263. b. If tenant pur terme d'auter wie dieth, the freehold is ſaid to be in abeyance untill the oceu- 
2. Roll. 339. Poſt. 945. 4. pant entreth. If a man make a leaſe for life, the remainder to the right heires of J. S. the 


* tee ſimple is in abeyance untill J. S. dieth. And fo in the caſe of the parſon, the fee and 


right is in abeiance, that is, in expectation, in remembrance, entendment, or conſideration 
of law, 1. In confideratione five intelligentid legis, becauſe it is not in any man then living; and 
the right that is in abeiance is ſaid to be in nubibus, iu the clouds, and therein hath a qualitie 
of fame whereof the poet ſpeaketh: 


Virg. 4- Eneids Ingrediturque ſolo, et caput inter nubila condit. 


Sect. 647. 
JTEM, fi un parſomn d'un efgliſs ALSO, if a parſon of a church 


* devie, ore le franktenement dieth, now the freehold of 
del glebe del parſonage eft en nul the glebe of the parſonage is in 
[uy durant le temps que le par- none during the time that the 
ſonage eft voide, mes in abeiance; parſonage is voide, but in abei- 
ceftaſeavoir, in conſideration et ance, viz. in conſideration and in 
en le intelligence de le ley, tan- the underſtanding of the law, un- 
que un auter ſoit fait parſon de till another be made parſon of the 
meſme Feſgliſe ; et mmmediat quant ſame church; and immediatly 
um auter eſt || fait parſon, le frank= when another is made parton, the 
tenement en fait eſt en luy come freehold in deed is in him as ſuc- 


ſucceſſor. C ceſſor. 


ST un parſon d'un efzliſe devie, &c. so it is of a biſhop, abbot, deane, arch- 
deacon, prebend, vicar, and of every other ſole corporation or body politike, preſentative, 
elective, or donative, which inheritances put in abeiance are by ſome called þeredirares ja- 
Brack. Ii. 1. c. 2, Brit. f. 249 centes ; and ſome ſay, que le fee t cn balaurce. 


: | . 
Sect. 
* eft—en, I., and M. and Roh. + Sc. added I.. and XI. and Roh. T M-s neo ſuppoſe que its intenderont per cenx parole, 
in nubibus, Sc. not in I. and M. nor Koh. $ Cc. added L. and M. and Roli. il / ait not in L. aud M. nor Roh. 


Cc. added L. and M. and Roh. 


(1) In the courſe of theſe notes, frequent mention has been made of the neceſſity which there was at the old law, that there 
ſhould always be an immediate tenant of the freehold, and of the reafons upon which this neceſſity was grounded; but theſe 
reaſons did not apply, in the ſame degree, againſt the ſuſpenſion of the ;zheritance. Hence, tho“ for the reaſons I have mentioned, 
it was an eſtabliſhed maxim, that the frechold never could be in ſuſpenſion, or, as it is generally called, in abeyance, it was ad- 
mitted that the inheritance might. But this ſuſpenhon or abeyance of the inheritance could not but be ee with a very 
jealous eye z for tho? fiefs, in their original conſtitution, were not hereditary ; ſtill, when they hid once become hereditary, the conlc- 
quences of their becoming ſuch were ſo numerous, and affected materially ſo many other parts of the feudal ſyſtem, that, tho it was always 
admitted that the inheritance might be ſuſpended, it was agreed, that the ſuſpenſion of it ſhould be diſcountenanced and diſcouraged as much 
as poſſible, and allowed upon none but the moſt preſſing and urgent occaſions. The chict reaſons of the averſion of the old law from the 
fuſpenſion of the inhcritance are ſet forth in two late maſterly and profound ehen. fir William Blackſtone's Argument on the Cafe 
of Perryn and Blake, and Mr. Hargrave's Obſcrvations on the Rule in Shelley's caſe, —To theſe reaſons the modern law has added her 
marked and unremitted odium of every reſtraint upon alienation ; it being clear, that no reſtramt upon the alienation of property would be 
more eflectual than the admiſſion of a ſuſpenſion of the inheritance, — The fame principles have, in ſome degree, given riſe to the well- 
known rule of law, that a preceding eſtate of freehold is indiſpenſably neceſſary tor the ſupport of a contingent remainder z and they in- 
fluence, in ſome degree, the doctrines reſpecting the deftrudion of contingent remainders. Mr. Fearuc's excellent Effay upon theſe ſub- 
jects makes any farther inveſtigation of them here quite unneceſſary : but perhaps the reader will not be diſpleaſed with the following ſhort 
diſcuſſion of a ſubject tia connected with them ;— the ſuſpenſion and extindion of porters, deriving their effect from the ſtatute 
of uſes, or the ſtatute of wills; thoſe powers which are given to mere ſtrangers, that is, to perſons who have neither a preſent nor a 
future eſtate or intereſt in the land, are ſaid to be collateral to the land; thoſe which are reſerved to a perſon who has either a preſent or 
future eſtate or intereſt in the land, are ſaid to be relating to the land: and thete again are fubdivided into two claffes, powers ann. 4 
to the eſtate in the land, and powers iz greg. The former are, where a perſon has an eſtate in the land, and the eſtate to be created by the 

oer is to take effect in poſſeſſion during the continuance of the eſtate to which the power is annexed : tuch is the power utnally given 
in ſettlements to tenants for life, when reſpectively in poſ{cfſion, to make leifes, Powers in groſs are, where the perſon to whom they are 
given has an eſtate in the land; but the ettate to be created under, or by virtue of the power, is not to take its effect til} after the deter- 
mination of the eſtate to which it relates: ſuch are the powers uſually inſerted in ſettlenrents to jointure an after-taken wite. —T, As to the 
posters collateral ty the land. ie tui, that a releate, fine, teoftment, or common recovery, will not extinguiſh or deltroy them. Sce 
ante 


Lib 3: 


ITEM. aſcuns per- 

adventure voilent 
arguer et dire, que en- 
tant que un pat ſon 
ove aſſent del patron 
et ordinarie, poit gran- 
ter un rent charge 
hors del glebe del par- 
ſonage en fee, et if- 
lint charger le glebe 
del parſonage perpe- 
tualment, ergo ils ont 
fee ſimple, du deux ou 
un de eux avoit fee 
ſimple * al meins f. A 
ceo poit ęſtre reſpon- 
due, que il eft princi- 
ple en le ley, que de 
cheſcuns terres i y 
ad fee ſimple, &c. en 


aſcun home, ou I au- 


terment le fee ſimple 


eſt en abeyance ||. Et 
un auler principle eft, 
que cheſcun terre de 
fee ſimple poit ęſtre 
charge de un rent- 
charge en fee per un 
voy ou per auter. 
Et quant tiel rent eſt 
graunt per le fait le 
parſon, et le patron, 
et ordiaarie, &c. en 
fee, nul avera preju- 
dice ou parde per force 
de tiel grant, forſque 
les & grantors en lour 
res, et les beires le 
patron, et les ſucceſ- 
fors del ordinary a- 

res leur deceaſe, Et 
apres tiel charge, ſi le 


aan, L. and M. and Roh. 


L. and M. and Roh. 


Of D iſcontinuance. 


Sect. 648. 
ALso, ſome perad · 
venture wil argue 
and ſay, that inaſmuch 
as a parſon with the 
aſſent of the patron 
and ordinary, may 
grant a rent charge 
out of the glebe of 
the parſonage in fee, 
and ſo charge the glebe 
of the parſonage per- 
8 ergo they 
ave a fee ſimple, or 
two or one of them 
have afee ſimple at the 
leaſt. To this may bee 
anſwered, that it is a 
rinciple in law, that 
of everie land there is 
a fee ſimple, &c. in 
ſome bodie, or other- 
wiſe the fee ſimple is in 
abeyance. And there is 
another principle, that 
every land of fee ſim- 
ple may bee charged 
with a rent charge in 
fee by one way or 
other. And when ſuch 
rent is granted by the 
deed of the par ſon, and 
the patron, and ordi- 
narie, &c. in fee, none 
thall have prejudice 
or loſſe by force of 
ſuch grant, but the 
grantors in their lives, 
and the heires of the 
patron, and the ſuc- 
ceſſours of the ordina- 
rie after their deceaſe. 


And after ſuch charge 


+ Vc. added L. and M. and Roh. 
$ grartors—grantees, L. and M. and Roh. 


JL e un principle 

..QN la ley, . Prin- 
cipium, quod eft quaſi pri aum 
caput, from which many caſey 
have their originall or begin- 
ning, which is fo ſtrong, as it 
ſuftereth no contradiction ; 
and therefore it is ſaid in our 
books, that ancient principles 
of the law [a] ought not to be 
diſputed, Contra negantem prin- 
cipia non eft diſputan dum. That 
which our author here calleth 
a principle, Sec. 3. & go. he 
calleth a maxime. | 

Here Littleton in anſwer to 
an objection alleageth two 
principles. Firſt, 


Que de cheſeun terre 


il y ad fee fimple, &c. 
This is perſpicue verum, and 
needeth no explanation. Se- 
condly, 


Cheſcun terre de 


fee ſimple poet eftire 


charge en fee per un 


vy ou auier. Hereby it 
appcarcth, that .,albeit the 
right of the fee ſimple be in 
abeyance, yet it may be charg- 
ed by one way or another, 
And ſo it may be aliened in 
tee, albeit the right of the fee 
be in abeyance, or in conſide- 
ration of law. And herein 
is a diverſitie worthy the ob- 
ſervation to be made; that 
when the right of fee ſimple 
1s perpetually by judgement 
of law in abcyance; without 
any expectation to come in eſſe, 
there he that hath the quali- 
ticd fee, concurrentibus hits queer 
in jure requiruntur, may charge 
or alien it, as in the caſe 
of parſon, vicar, prebend, 


SeQt: 648; 


343 


(Ant, 10, b.) 


[a] 11. H. 4. 9. 


Sect. 3. & go 


(Lampeb's eie 10. Rep. 36. b.) 


&c, But where the fee ſimple 


is in abeyance, and by poſ- 
ſibilitic may every houre 
come in eſſe, there the fee ſim- 
le cannot be charged untill 
it commeth in eſſe. (1) As if a 
leaſc for life be made, the re- 
mainder to the right he res of 
J. S. the tee ſimple cannot be 
charged 


Lauterment not in L. and M. nor Roh. 


(2. Roll. 418, 419.) 


c. added 


(1) On the queſtion, whether the fee ſimple, during the ſuſpence of a contingent remainder, remains in the grantor, or is in abey- 


ance, fce Mr, Fearne's Eſſay on Contingent Remainders, 3d 


. 275 


. „„ — 4 


D 


ante 265. b. Albanie's caſe, 1. Rep. 110. b. Digges's caſe, 1. Rep. 173. a. Moore 605, The reaſon why a releaſe does not extin- 
guſh them, is ſaid to be (ante 265, b.), that collateral, powers are not in the nature ot rights or titles, and cannot therefore, from their 
nature, be releaſed. 2dly, That where powers are given ot reſerved to any perſon Having any eſtate or intereſt, either preſent or future, 
in the land, the exerciſe of theſe powers is conſidered as advantageous to him; and there 1s no reaſon why he ſhould not be allowed to de- 
part with, or exclude himſelt from the benefit of them : but that, when they are given to ſtrangers, they are intended for the benefit of ſome 
third perton; and therefore the extinttion of them is ſuppoſed to be injurious io Tome perſon intended to be benefited by them. With 
reſpect to their not being deſtroyed by feoffment, fine, or recovery; every man, it is ſaid, is eſtopped from claiming any eſtate contrary 
to his own feoffment ; but if a ſtranger, with a power of revocation, makes a feoffment, levies a fine, or ſuffers a 3 and afterwards 
t 


revokes, the perſon claiming the eſtate under the revocation is in immediately by, and makes his title immediately from 
or deviſor, and not by or from the feoffor, conuſor, or recoveret; he is not therefore bound or eſtop 


e original ſettlor 
d by any act of the feoffor, 


conulor, or recoveree. Thus, by the old law, if 22 que uſe deviſed that his feoffces ſhould fe!] his land, and died, and his 
teoffees made à feoffment over; yet it was held, that the feotices . ſell againit their own feoffruent, becauſe the power to 


ſell was merely collateral to the right to the land, and the vendee too 


nothing by the feoffment. 


II. As to pozwers relating ta 


the land. Such of thoſe powers as are in the nature of powers appendant to the eftate, may; it is agreed, be extinguithed by 


releaſe, feottment, fine, or common rec overy. 


$ N 


k Theſe powers alſo are liable to be extinguiſhed or ſuſpended by any of the conveyances 
which are ſaid not to operate by tranſmutation of the poſſeſſion, as bargains and fales, leaſcs and reteates, and cevenants to ſtand ſeiſed: 
for whoever has any ettate in the land, may convey that eſtate to another ; and it would be unjuft that he ſhould afterwards be admitted 
to avoid, or to do any thing in derogation from his vwn grant. — Any afſurance of this nature, therefore, which carries with it the whole 
ot the grantor's eſtate, is a total deſtruction of the powers appendant to that citate z and by patity of reaſon, any ſuch aſſurance as carries 
with it only a part bf the eftate (as a term for years or ati eftate for life), ſtupends, during; the continuance of that eſtate, the exerc:ſe of 
the power, or, at leaſt, the eſtate to be raiſed by it; aud any ſuch aſſurance, which induces only a charge upon the eitate (as a grant of a 
rent), ncceſlarily ſubje&ts the eſtate created by the power to that charge. With reſpect to ſuch of the powers relating to land as are faid to 
be powers in groſs: — As the eſtates raiſed by them do not tall within the compaſs of the eſtate to which they are ſaid to relate, thete does 


not 


14 E. 3 21, 22, 
(Pio. Com. 435.) 


Cap. IT. 


charged till I. 8. be dead. And 


ſo is Littleton to be under- 
ſtood, viz. that either it may 
be charged in præſenti, or in 


futuro. 


Cheſcun terre de fee 


im le. And ſo it is of 


lands entailed, for they may 
be charged in fee alſo; tor the 
eſtate taile may be cut off by 
fine or recovery. Alſo the 
eſtate taile may continue, 
and yet tenant in taile may 
lawfully charge the land and 
binde the iſſue in taile. As 
if a diſſeiſor make a gift in 
taile, and the donee in confi» 
deration of a releaſe by the 
diſſeiſee of all his right to the 
donee, granteth a rent charge 
ta the Afſeiſee and his heires, 


Of Diſcontinuante. 


par ſon devie, ſon ſuc- 
ceſſour ne port vener 
a le dit eſgliſe de eſtre 
parſon de meſine le 
lie per la tey, 
Jorſſue per preſent- 


ment del patron, et 


admiſſion et inſtitution 
del ordinarie, ＋ Et 
pur cel cauſe il co- 
vient que le ſucceſ- 
ſor | ſoy teigne con- 
tent, ef agree de ceo 


4 


= fon patron et 


[ordinarie loyalment 


Sect. 648. 
if the parſon die, his 


ſucceſſor cannot come 
to the ſayd church to 
be parſon of the ſame 


by the law, but by 


the preſentment of 
the patron, and ad- 
miſſion and inſtitution 
of the ordinarie. And 
for this cauſe the ſuc- 


ceſſour ought to hold 


himſeMe content, and 
agree to that which his 
patron and the ordi- 
narie have lawfully 


done before, &c. But 


e N to the value of es oyent adevant 5 Sc. 


is right, this ſhall binde the Mes ceo n'eſt progfe this is no proofe that 


ide Sect. i. Bridgewater's caſe, Mlue in taile, Yide Sed. 1. Als . 
255 Bridyowawr's caſe }- which yo le fee ſimple, &c. the fee ſimple, &c. is 


lands, by the rule of Littleton, 7 en le patron et in the patron and the 


may be charged: and therefore Fordinarie, ou en aſ= ordinarie, or in either 
if the owner of thoſe thirteene 


acres grant a rent-charge £471 de eux, Sc. Mes of them, &c. But the 


out ef thoſe thirwone acres Ja cauſe que tiel grant cauſe that ſuch graunt 
generally, lying in the mea- , 1 - eh: 1 

Jo of chile, Within wen. de rent-charge 4 eft of rent- charge is good, 
tioning where they lie parti- Bone, eſt, pur ceo que is, for that they who 


cularly ; there, as the ſtatein £1 enux averont have the intereſt, &c. 
the land removes, the charge 


ſhall remove alſo. But fince intereſt, &c. en la dit in the ſayd church, 
our author wrote, all eccle- g. gliſe, ſcilicet, le pa- viz. the patron accor- 


icall s are di n i 
woeten in ee any of there £797 ſolongue {a 4% ding to the law tem- 


. — 44 poſleſſions, as temporal, ef Pordi- porall, and the ordi- 
— hath veene ſpoken of at narie ſolongue la ley narie according to the 


Lide Set. 593. ; 
(Doct. and Stud. 50. a.) 
31. E. 1. tit. Grant. go. 
B. R 2. Anauit. £3» 
(2. Cro. 193.) 


Et quant riet rent eft Spiritual, fueront aſ- law ſpiritual, were aſ- 
grant, Sc. This is an Hentus, ou parties a tiel 2 or parties to 
excellent interpretation and charge, Se. Et ceo ſuch ce arge, &c. And 


limitation of the faid prin- ſemble gſtre la verie this ſeemeth to be the 
ciple, viz. that none ſhall 


have prejudice or loſſe by any Cauſe up tiel glebe true cauſe why ſuch 
r charge en glebe may be charged 
partie or privie thereunto; as _ | 22 

the 45 and his heires, perpeturte, | Se. in perpetuitie, &c. 


the ordinary and his ſucceſſors, and the parſon and his ſucceſſors ; which ſucceſſors of the 


parſon are to be preſented by the patron or his heires, and admitted and inſtituted by the- 


ordinary or his ſucceſſors. The like is to be ſaid of an archdeacon, prebead, vicar, chauntrie 
prieſt, and the like. 


„ Rep. 81.) P er le fait le parſon, ef patron, et 7 ordinarie, Sc. Yet if the parſon die, 
(6: 2 . 4.40. E. g. 30. and jn time of vacation the patron, of the aſſent of the ordinary, or the patron and ordinary 
2. E. 3.27. Reg. 38. grant an annuitie or rent-charge out of the glebe, this ſhall (as hath beene ſaid) binde the ſue- 
t Yo. & Stud. 96. b.) ceeding parſons for ever. 

If there be parſon, patron, a nd ordinary, and the parſon by the ordinance and aſſent 
ot 


* parſ- not in L., and M. nor Rch. + Sc. added L. and M. na Ron, 


Irs Sc. added L. and M. and Roh. 
and M. nor Roh. 


I} &c-not in L. 


_ 4 1 3 
1 


not ſeem to be any reaſon why an alteration in that eſtate ſhould affect them. Hence, if tenant for life, with a power to jointure an 
after - taken wife, conveys a life eſtate by bargain and ſale, leaſe and releaſe, or covenant to ſtand ſeiſed, this conveyance will not affect 
the power of making a jointure. If he even makes a conveyance in fee by any of theſe aſſurances, as it is not. their operation to pi ſs a 
greater eſtate than the grantor has a right to convey, the power in groſs is not affected by it 5 but if he conveys by fine, feoffinent, or re- 
covery, as theſe affurances not only pats the eſtate of the grantor, but convey a tortious fee, they neceffarily diſlurh the whole inheritance, 
and conſequently diveſt the ſeiſin, out of which the uſes to be created by the power are to be fed, They therefore operate in extinction of 
the power, A power in groſs may alſo be releaſed to any of thoſe in remainder, And if the whole fee is in the terre-tenant, fubject to the 
power ; as where an eſtate is limited to A. for life, remainder to ſuch uſes as he ſhall by deed or will appoint, remainder to A. in fee; there it 
A. conveys the whole fee by leaſe and releaſe, his po of appointment; notwithſtanding it is in the nature of a power in grots, is totally ex- 
tinguiſhed. See Ca. Temp. Talbot 41.—It ſhould be obſerved, that in mentioning above the effect of a feoffment, fine, or common recovery, 
the expreſſion is, that powers may be extinguiſhed by thoſe bet „ g. But it is not intended to imply, either with reſpect to powers collate- 
ral or powers relating to the lands, that thoſe conveyances neceſſarily and unayoidably extinguiſh the powers in all caics, In ſome cates the 
do not. Thus, in the earl of Leiceſter's caſe, 1 Vent. 278, A. being tenant for life, with power to revoke by deed or will, executed a —4 
whereby he covenanted to levy a fine to ſeveral uſes, and afterwards levied à fine accordingly; it was held, that the deed and fine (taken 
together) were a good execution of the power, and not an extinction of it. Afterward, in 3 v. Brown, Carth. 22. 1 Vent. 368. 371. 
Skin. 35. 184. where A. being tenant for life, with power of revocation, levied a fine, and afterwards declared the utes, it was conten ded, 
that the fine was an extinction of the power; and to diſtinguiſh that caſe from the earl of Leiceſter's cafe, it was ſaid, that in the former 
caſe the deed preceded, in the latter it was ſubſequent to the fine, In the former caſe it was ſaid, the power was cxccuted, and an eit ate 
created by the deed, fo that no eitate remained forfeitable by the fine; but that, in the latter caſe, the fine being firtt levied, was ipſo facto 
a forfeiture of the eſtate, and the ſublequent deed could not, by any intendment of law, revive the power. Three judges againit one, in 
the king's-bench, were of this opinion. But error was afterwards brought in the exchequer-chamber to reverſe their judgment; and it 
was accordingly reverſed, by five judges againſt two, on the ground, that the fine and the ſubſequent deed, declaring the uſes thereof, 
were but one and the ſame conveyance. — Theſe caſes ſhe , that where a perſon is tenant for life, with a general power of revocation, a fine 
and a deed, declaring the uſes of it, will be conſtrued as a good exerciſe of the power. The principles of thete caſes may be extended 
much fartherin argument; but it is by no means adviſeable to do it in practice. In Carthew 23, it is expreſsly ſaid, that if an eſtate is 
ranted to one for life, who afterwards levies a fine fer conuzance de droit, and declates the uſes to himtelf for life, remainder in tee te 
e grantor or leſſor, this is a ſorfeiture, notwithſtanding the declaration cf the ule. 
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as the biſhop. or any other that hath exempt and immediate juriſdiction in cauſes eccle- 


Lib.3. Of Diſcontinance. Set. 648; 0 


of the ordinarie tian annuitie to another, having guid pro quo. in conſideration therggf, 6. E.: 3. 4.8. 7. K. g. 40 4. 

this ſhall binde t EE: of the parſon, 8 of the patron- F. N. B. 285 7,1 16 l. 
A church parochiall may be donative and exempt from all ordinarie zuriſdiction, and the 9917 eee 

incumbent may religye to the patron, and not to the.qrdinarie ; neither can the orqdinaxie i. 5 53%, 11 F.. 

viſit, but the patron by commiſſioners to be appointed, by him. And by, Littlerex's rule, the, Jur. vir. g. 8. Ir 29. $1. * 

u and incumbent may charge the glebe; and albeit - it be donative by a laymwan,. yet. 43. AM. 2. 

mers laicus is. not capable of it, but an able clerke uf facros. ordines is; for, albeit hee come, ; 

in by lay donation, and not by admiſſion or inſtitutiog, yet his function is ſpiritually a vi 4+ * 3. Quar. Imp. 1853, 

ſuch a clerke donative be diſturbed, the patron ſhall have a guare imprdit of this church do- ” N = * 4 14 ay a 

native, and the writ ſhall ſay, quod penmittat ipſum preſeniare ad eccieſiam, Qa. ang deglare ET OR LIEN 

the ſpeciall matter in his declaration, And ſo it is of a prebend, chantery,. chappell, dopa:; 13 E. 4. 3. 6. H. 7. 44. 

tive, and the like; and no laps ſhall incurre to the ordinary, except it be ſo ſpecially pro- 

vided in the foundation, But if the patron of ſuch a church, chantery, chappell, &, do: Vid. Set. 530, | 

native, doth once preſent to the ordinarie, and his clerke is admitted and inſtituted, it is now-.,22 H. 6. 46. P. N. B. 33. c. 

become preſeutable, and never ſhall be donative after, and then laps ſligll incucre ta the 

ordinary, as it ſhall of other benefices preſentable. But a preſentation to ſuch a donative 


by a ſtranger, aud admiſſion and inſtitution thereupon, is meerely void, And all this was hah rower rg bore nt 

reſolved by the whole court of king's bench, for the rectorie parochiall donative of Saint Gayer def. in Treſpas. ' 

Burian in the 8 of — TH Pg | 3 1 
It appeareth Dy our es, and by divers acts of parliament, that at the firſt all the 17. F. 3. 4. 6. & 3. f. 

viſiopricks in Eagland were of the Hog foundation, and dane per fad un le, 22,5: le. ie Et. 

( rhe.crober, which. was the paſtorall ſtaffe, &. annyli, the ring whereby hee Was | 

married to the church. And king Henry the firſt being requeſted by the biſhop of Rome to. 

make them elective, refuſed it: but king Fohn by his charter bearing date quinto Funii, . - CR 

auno decima ſipti mo, granted that the biſhopricks ſhould; be eligible. If the king doth found F. N. B. 35. E. 49. A, B. 

a church, hoſputall, or free chappell donative, he may exempt. the ſame. from, ordinarie . 27 E. * & 83 * 429. 

juriſdiction, , and then his chancellor ſhall viſit the ſame, Nay, if the, king doe found the Sire Bae. * if hs ol 

ſame without any ſpeciall exemption, the ordinarie.is not, but the king's chancellor, to viſit 16. E. 3. Briefe 669. 21. E. g. 60. 

the ſame, No as the king may create donatives exempt. from the | viſitation of the ordi- Regiſtr. 40. Dyer. 10 Ex. f. 27g. 

narie, ſo he may by his charter licence any ſubject to found ſuch a church or chappell, and 14 El. ca. 5. 2 H. 3. c. 1. 

to ordaine that ĩt ſhall be donative, and not preſentable, and to be viſited by the founder, 

aud not by the otdinarie. And thus beganne donatives in England, whereof common pex- (F. N. B. 35: 2.) 

fons were patxons. 


8 Or dinarte. Ordinarius is hee that hath ordinarie juriſdiction in cauſes eccleſiaſtical, 0 Re 4 Toft. 338. 
immediate to the king and his courts of common law, for the better execution of juſtice, Int. a FE FE 


Raſticall. 


Ley temporel. Which conſiſteth of three parts, viz. Firſt, on the common law, (Ant. 130, 115. b.) 
exprefled in our bookes of law, and judiciall records. Sccondly, on ſtatutes, contained in, 
acts and records of parliament. And thirdly, on cuſtomes grounded upon reaſon, and 


uſed time out, of minde ; and the conſtruction and determination of theſe doe belong, to the 
Judges of the realme. 


Ley ſpirit ual, Sc. That is, the eccleſiallicall lawes allowed by.the lawes of: (12. Re 

. . . : C4 % - Rep. 92} . „ 
this realme, viz. which are not againſt the common law (whereof the king's prerogative. The Statute of 25 H. 8. e. 19. 
isa principall part) nor againſt the ſtatutes and cuſtomes of the realme; and regularly ac - 33 H. 6. 34. 32. H. 6.28. 
cording to ſuch eccleſiaſticall lawes, the ordinarie and other ecclefiaſticall judges doe pro- 5 . 

ceed in cauſes within their conuſance, And this juriſdiction was ſo bounded by the antient 

common lawes of the realme, and 106 declared by act of parhameat. 


Admiſſion & inſtitution. In proprietie of ſpeech, admiſſion is, when the bi. 
ſhop upon examination admitteth him to be able, and ſaith, Admitto te habilem. [d] Inſtitu. ra1 Lib. 4. f. 25. & 79. 
tion is, when the biſhop ſaith, In/tituo te reforem talis eccl ſie cum curd animarum, & accipe oi 6.f. 49, Lib. 9. fo. 46, 
curam tuam & mtam. [e] But ſometimes in a more large ſenſe, admiſſu; doth include inftitu- [e] W. 2. cap. 5. 13. E. 2. 
tus alſo: cujus præſentatus fit admiſſus, (i. e.) infliitutuss And it is to be obſerved, that in- 
Tirution is a good plenartic againſt a common perſon (but not againit the king, unleſſe he 
de inducted) ; and that is the cauſe that regularly plenartie ſhall be tried by the biſhop, be- 
cauſe the church is full by. inſtitution, which is a ſpirituall act; but void or not void ſhall be 
tried by the common law. 5 Glanvill lib, 1g. c. 18, 19 20. 
At the common law, if an eſtranger had preſented his clerke, and he had beene admitted TW oy Y 6+ 2 
and inſtituted to a church, whereof any ſubject had beene lawfull patron, the patron had e ee 


1 ö i | . Flet. lib. 5. c. 11. 16. 27, 
no other remedy to recover his advowſon, but a writ of right of advowſon, wherein the Brit. f. 222, 223, 224+ 
| incumbent . 


22. H. 6. 27. 38. E. 3.4 


Lib. 3. 


: G. E. g. 28. 39- 52. 39- E. g. 24- 
43. E. 3-25. 45+ E. 3. 


Quar. imp. 139- 10. E. 2. p 


Com. 22. 31. E. 1. 
Quar. imp. 186, 


(5. Rep. 37.97. Lib. 6. 49, 30. b. 
6. Rep. Green's Caſe. 
2. Cro. 383. F. N. B. 33. h.) 


„g. ca. 3. 14 R. 2. ca, it 
« 4+ ca. 21, 1. H. fol. 19. 


LJ Li. 6. fol. 31. Li. 7. fo. 19. 
3. H. 6. Dam. 17. 34. H. 6. 28. 
12. E. 3. Champerty g. 
18. E. 3. 2. Temps E. 1. 

uar. imp. 181. 
of W. 2. ca. 5+ 13. 8 
[5] 45- E. 3. 38. 38. E. 3. 4. 
25. E. 3. 47. 13. El. Dy. 292. 
Reg. 302, &c. 18. El. Dy. 348. 
14. E. 4-2. 7. H. 4. 32. 31. E. 1. 
Quar. imp. 185. W. 2. ub. ſup. 
[4] 17. E. 3. 64. 


2 
= N 
— 


(2. Inſt. 356. 6. Rep. 29. a. 50-2.) 


(3. Rep. 30. a. go. a.) 
9. H. 6. 32. & 56. 19 H.6 68. 


7. Rep. 27. Cro. Car. 74. 
oak Stud. 11. b. Lib. 6. 5t. 
Ant. 27. b.) 


(10. Rep. 53. 5. Rep. 102. 
6. Rep. 51. Hob. 201. 

2. Cro. 93.) 

18. E. 2. Preſentment. 20, 
59, E. g. Encumbent 10. 

21. H. 7.8. a. & b. 9. Eliz. 
Dyer. 260. F. N. F. 32. 

14. H. 8. 31. 19. F. 2. 

Dar. Preſ. 21. iv. E. 3 17. 
9. H. 6. 31. 

3%. E. 3. tit. Quar. imp. Stath. 
46. E. 3. 13. 9. II. 6. 28. 56. 
19. H. 6. 08. L. 3. E. 4. 115. 
9. E. 4. 30. 


11. H. 4. 80. 
(Hob. „1 
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Of Diſcontinuance. 


incumbent was not to be removed: and ſo it was at the common law, if an uſurpation had 
beene had upon an infant or feme covert, having an advowſon by diſcent, or upon tenant 
for life, &c. the infant, feme covert, and he in the reverſion were driven to their writ of 
right of advowſon; for at the common law, if the church were once full, the incumbent 
could not be removed, and 22 generally was a good plea in a quare impedit, or affiſe 


Sec. 648 8 


of darreine preſentment ; and the reaſon of this was, to the intent that the incumbent might 

uietly intend and applie himſelfe to his ſpirituall charge. And ſecondly, the law intended, 
e the biſhop that had cure of ſoules within his diocefſe, would admit and inſtitute an able 
man for the diſcharge of his dutie and his owne ; and that the biſhop would doe right to every 
patron within his dioceſſe. But at the common law, if any had uſurped upon the king, 


and his preſentee had beene admitted, inſtituted, and inducted, (for without induction the 


church had not beene full againſt the king) the king might have removed him by quare 


impedit, and beene reſtored to his preſentation ; for therein he hath a prerogative, quid nullum 


tempus occurrit regi ; but he could not preſent, for the plenartic barred him of that; neither 
could he remove him any way but by action, to the end the church might be the more quiet 
in the meane time, [*] Neither did the king recover dammages in his quare impedit at the 
common law. But the ſaid ſtatute [a] hath altered the common law in the caſes aforeſaid ; as 
namely, Quoad hoc, quod fi pars rea accipiat de plenitudine eccleſice ter ſuam propriam praſentatio- 
nem, 3 illam plenitudinem remaneat loquela, dummodo breve infra jeu: emer imbe- 
tretur, Wc. and alſo hath provided remedy in the other caſes, as by the ſai appeareth. 

[ 2] And if the king doe preſent to a church, and his tlerke is admitted and inſtituted, 

yet before induction the king may repeale and revoke his preſentation. But regularly no 
man can be put out of poſſeſſion of his advowſon, but by admiſſion and inſtitution upon an 
uſurpation by a preſentation to the church, cum aliquis jus preſentandi non habens præſenta- 
werit, Sc. and [not by collation of the biſhop : [%] and therefore if the biſhop collate 
without title, and his clerke is inducted, this ſhall not put the rightfull patron out of poſ- 
ſeſſien ; for it ſhall be taken to be only proviſionally made for celebration of divine ſervice 
untill the patron doe preſent; and therefore he is not driven to his gare impedit, or afliſc 
of darreine r in that caſe; but an uſurpation by collation ſhall take away the 
right of collation that is in another. (1) | 

It is to be obſerved, that an uſurpation upon a preſentation ſhall not only put out of 
poſſeſſion him that hath right of preſentation, but right of collation alſo. Therefore at this 
day the incumbent ſhall be removed in a gte impedit, or aſſiſe of darreine preſentment, if 
there be not a plenartie by fix moneths belves the zefte of the writ ; but then the incumbent 
muſt be named in the writ, or elſe he ſhall never be removed : yet at the common law, if 
the ordinary refuſed to admit and inſtitute the clerke of the patron, or when any diſturbed 
him to — Za ſo as he could not preferre his clerke, he might have his guare impedit, or 
aſſiſe de darreine preſentment ; and if the church were not full, have a writ to the biſhop to 
admit his clerke ; but ſo odious was ſymonie in the eye of the common law, that before the 
ſtatute of W. 2. he recovered no dammages. At the common law, if hanging the guare im- 
edit againſt the ordinary for refuſing of his clerke, and before the church were full, the 
p*tron brought a Juare impedit againſt the biſhop, and hanging the ſuit, the biſhop admit 
and inſtitute a clerke at the preſentation of another, in this caſe if judgement be given for 
the patron againſt the biſhop, the patron ſhall have a writ to the biſhop, and remove the in- 
cumbent that came in pendente lite by uſurpation; for pendenre lite gihil innovetxy; and there- 
fore at the common law it was good policie to bring the grare zmperit sgainſt the bithop as 
ſpeedily as might be. And it is to be obſerved, that albeit the clerke that comes in pendente 
lite, by uſurpation, ſhall be removed; yer if the rightfull patron, being a ftranger to the 
writ, preſent pendente lite, and his clerke is admitted and inſtituted, he ſhall not be removed ; 
for elle by the bringing of ſuch grare impedit againſt the ordinary, the rightfull patron might 
be defeated of his preſentation : and therefore ever after the ſtatute of Mm. 2. among it 
other things it was enquired ex officio, if the church were full, and of whoſe preſentation, 
&c. and it the plaintite ſhould have a writ to the biſhop, and his clerke admitted, (as in molt 
caſes hee ought) yet may the righttull incumbent have his remedie by law, 

And as it was good policie (as hath beene ſaid) to bring a quare impedit as ſpeedily as 
might be augainſt the bithop, ſo it is good polieie at this my to name the biſhop in the ge 
impedit, for then he ſhall not preſent by lips. But ſecing the biſhop ihall not preſent by laps 
becauſe he is nained in the writ, what then, after that the time be devolved to the metropo- 
litan, ſhall not he preſent by laps, becauſe he is not named ? To this it is anſwered, that 
he ſhal not in that caſe preſent by laps ; tor the metropolitan ſhal never preſent or collate by 
laps atter £x moncths, but when the immediate ordinary might have collated by laps within 
the tix moueths, and had ſutceaſed his tinie. And ſo it is if the time bedevolved to the king 

for 


(s) V. tat. 7. Ann. c. 18. 


9 


* 
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for the firſt ſtop or beginning faileth ; and in humane things, Quod non habet principium, non 


habet finem. 


nd all theſe points were reſolved [*] in a writ of error brought by Richard. 
biſhop of London and John Lan-after againſt Anthony Lowe upon a judgement given againſt 


them in a quare impedit in the common-place for the church of Winbiſhe, But now let us 
heare what our author will ſay unto us, 


JTEM, // tenant en 

taile ad tſjue et 
fort diffeifie, et puts 
tl releſſa per ſon fait 
tout fon droit a le diſ- 
ſeiſor : en ceſt caſe nul 
droit de taile poit 
eftre en le tenant en 
taile, pur ceo que 10 
avoit releas tout ſon 
Uroit. Et nul droit 
poit eftre en I Iſſue en 
le taile durant le vie 
ſon pere. Et ttel droit 
del enberitance en le 
taile n'eſt pas tout 
ouſterment expire per 
force de tiel releas, 
Sc. Ergo, il covient 
que trel droit demurt 
en abetance , ut ſu- 
pra, durant la vie le 
tenant en taile que 
reliſſa, Sc. et apres 
fon deceaſe donque eſt 
liel droit maintenant 
en ſon iſſue en fait, 


Se. 
Sect. 


EN meſine le ma- 

ner ei, lou te- 
nant en tatle gran- 
4a tout ſon eſtate a 
in auter z en ceſt cas 
le grauntee n'ad eftate 
Forſque pur terme de 


Sect. 649. 


LSO, if tenant in 
tayle hath iſſue 
and is diſſeiſed, and af- 
ter he releaſeth by his 
deed all his right to 
the diſſeiſor: in this 
caſe no right of taile 
can be in the tenant in 
taile, becauſe hee hath 
releaſed all his right. 
And no right can bee 
in the iſfue in taile 
during the life of his 
father. And ſuch right 
of the inheritance in 
the taile is not altoge- 
ther expired by force 
of ſuch releaſe, &c. 
Ergo, it muſt needs be 
that ſuch right re- 
maine in abeiance, ut? 
een during the life 
of tenant in taile that 
releaſeth, &c. and af- 
ter his deceaſe ſuch 
right preſently is in 
his iſſue in deed, &c. 


650. 
IN the ſame manner 
it is, where tenant in 
taile grant all his eſtate 
to another; in this 
caſe the grantee hath 
no eſtate but for terme 
of life of the tenant 


ſeendit ef non terra. 


ITTLETON having de- 

clared where a fee is in 
abeyance, and where a free- 
hold and fee is in abeyance 
by act in law, and where a 
fee that is in abeyance may 
be charged; here he putteth 
two caſes where a right of an 
eſtate taile may be in abey- 
ance by the act of the partie, 
which are ſo cleere and evi» 


dent, as there needs no further 


probte or argument, than Lit- 
tron hath juſtiy and artifi- 
cially made, albeit ſome objec- 
tions of no weight have beene 
made againſt it, If tenant in 
taile of lands holden of the 
king be atrainted of felonie, 
nf | the king after office ſeiſ- 
eth the ſame, the eſtate taile 18 
in ab-yance, there ſaid to be in 
ſuſpence. 


Grant ſon eflate, 


concedit ſtatum ſuum. 
State or eſtate ſignifieth ſuch 
inheritance, freehold terme 
for ycares, tenancie by ſta- 
tute merchant, ſtaple, elegit, or 
the like, as any man hath in 
lands or tenements, &c. And 
by the grant of his eſtate, &c. 
as much as he can grant ſh,ll 
paſſe; as here by Littleton's caſe 
appeareth. Tenant for life, the 
remainder in taile, the remain- 
der to the right heires of te- 
nant for life, tenant for life 
grant totum flatum ſuum to 4 
man and his heires, both eſtates 
doe paſle. 


Rig ht, Far, froe reſtum, 
(which Littleton often uſeth) 
fipnifieth- properly, and ſpe- 
cially in writs and plead- 
ings, when an eſtate is turned 
to a right; as by diſcoutinu- 
ance, difleifin, &c. where it 
ſhall bee ſaid, quod jus de- 
But 
(Right) doth alſo include the 

eftate 


® Sc. added L. and M. and Rech. 


$0 


345- 
[2] Mich. g. Jacobi, 


6. Rep. 48 b. 2. Cro. ga.) 


(Hob. 338) 


PI. Com. fol. 562, 56g. in. Wa! 
lingham's cafe. 14. L. 3. Dif- 
Count. 5 


(Cro. Car. 427, 8, 9. 
Ant. E17. . Dyer 71. a.) 


19. H. 6. 60. 29. Af. p. Wal- 
hngham's caſe, ubi ſupra. 


(Ant. 263. b. 299. b. 331. as 
312. b.) * 85 


Vide Set. 65. $24, $25, 328. 
44- E. g. 10. 14. All, 28, 
43- All. 8. 5. H, 7. 30» 


44. AN. 28. 44. E. 3, to. 


(Plo. 484) 


20. II. 6. 9. 


Lib. 3. 


Lib, 8. fol. 153- Altham's cale. 
39- H. 6. 38. 


(1. Cro. 429.) 


a] W. 2. cap. 3- 
I. Com. 484. & 487. b.) 


vid. Sect. 429. 659, &c- 
(Poſt. 347. b.) 


6. II. . 8. 2. 
Altham's caſe ubi ſupra. 


Pl. Com. fol. 374. in ſeignior 
Zouche's caſe; & fol. 487. & 448- 
in Nichol's cafe. 


24. H. 8. taile Br. 32. 25. H. 8. 
Grant. Br. 130. Vide 16. Eliz. 
Vier 325+ b. Titulum. 


43. AT. p. 13. 41. E. 3 tit. 
Waſte 83. 11. H. 4. 67. 

1 . H. 5.10. Pl. Com. 482. per 
Dicer. 27. H. 8. 20, 


42. E. 3. 23. 


F. N. B. 60. H. 41. Z. 3. 
Waſte 83. 42. E. 3. 18. 
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and therefore if tenant in fee 
ſimple make a leaſe for yeares, 
and releaſe all his right in the 
land to the leſſee and his 
Heires, the whole eſtate in fee 
li mple paſſeth. 

And fo commonly in fines, 
the right of the land includ- 
eth and paſſe th the ſtate of the 
2 as A. cognovit tenementa 

redicta efſe jus ipſins B &c. 
Aud the e 4 ſaith, 
Jus ſuum defendere (which is) 
flatum ſuum, And note that 
there is jus recuperandi, jus 
tutrandi, jus habendi, jus reti- 
nendi, jus percipicndi, jus poſſi- 
dendi. 

Title, properly, (as ſome 
ſay) is, when a man hath a 
lawfull cauſe of entry into 
lands whereof another is ſeiſ- 
cd, for the which hee can 
have no action, as title of 
condition, title of moitmaine, 
&c. But legally this word 
(Title) includeth a right alſo, 
as you ſhall perceive in many 

laces in Liztleton : and title 
is the more generall word; for 
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Vide Sed. 463. Pl. Com. 484. eſtate in eſe in conveyances ; 


vie del tenant en le 
taile, et le reverſion 
de le taile n'eſt pas en 
le tenant en taile, pur 
ceo que il avoit graunt 
tout fon eftate et ſon 
droit, &c. Et ji le te- 
nant a que le graunt 


fuit fart fiſt waſt, le 


tenant en le taile ne 
unque avera briefe de 
wWaſt, pur ceo que nul 
rever/ion et en luy. 
Mes le reverſion et 
le enheritance de le 


taile, durant le vie le 


tenant en le taile, «ft 
en abeiance, ceſtaſca= 
voir, tantſolement en 
le remembrance, con- 


fideration, et intelli- 


gence de la ley *. 


Sect. 650. 


in taile, and the re- 
verſion of the twle is 
not in. the tenant in 
taile, becaule he hath 
granted all his eftate 
and his right, &c, 
And if the tenant to 
whom the grant was 
made make walte, the 
tenant in taile shall 


not have a writ of 


waſte, for that no re- 


verſion is in hin:. But 
the reverſion and in- 


heritance of the taile, 
during the life of the 
tenant in taile, is in 
abeiance, that is to 
ſay, only in the re- 
membrance, conſide- 
ration, and intelli- 
gence of the law. 


every right is a title, but eve 
title is not ſuch a right for which an action lieth; and therefore 777, ja canſa poſidends 
uod my eff, and ſigniſieth the meanes whereby a man commeth to la»d, as his title is by 
— or by feoffment, &c. And when the plaintife in aſſiſe maketh himſelte a title, the te- 
nant may ſay, Veniat aſiſa ſuper titu/um ; which is as much to ſay, as uf on the title which the 
plaintite hath made by that particular conveyance. Ar dicitur titulns & tutuſo, becauſe by it he 
holdeth and defendeth his land ; and as by a releaſe of a right a title is releaſed, fo by rcleife 
of a title a right is releaſed alſo, See mote hereof in Fitzberbert and Brookes? Abridgene:s 
in the title of T7tle. 0 a 


Inter eft * Tnterrſſe is vulgarly taken for a terme or chattle reall, and more particularly 
for a future tearme ; in which caſe it is ſaid in pleading, that he is poſleſſed de inert termin. 
But ex vi termini, in legall underſtanding, it extendeth to eſtates, rights, and titles, that à 
man hath of, in, to, or out of lands; for he is truly ſwid to have an intereſt in them: and by 
the grant of totum intereſſe ſuum in ſuch lands, as well reverſions as poſſeſſions in fee limple 
ſhall paſſe. And all theſe words fingularly ſpoken are nomina colle#tiva ; tor by the grant of 
totum ſlatum ſuum in lands, all his eſtates 1 pale. E: fe dt cœtrris. 

Ne ungues avera briefe de waſte, Sc. so it is if tenant for life be, the re- 
mainder in taile, and he in the remainder releaſe to the tenant tor life, all his right and ſtats in 
the land, Hereby it is ſaid in our bookes, that the eſtate of the leſice is not inlarged, but the 


releaſe ſerveth to this purpoſe, to put the eſtate taile into abeyance, ſo as after that he in 


the remainder cannot have an action of waſte ; vet in that cafe (faving reformation) the lefice 
for life hath an eſtate for the lite of tenant in taile expectant upon his owne lite. But it te- 
nant in fee releaſe to his tenant for life all his right, yet he ſhall have an action of watts, 


And if tenant in taile make a lcaſe for his owne lite, he ſhall! have an action of waſte, 


& e. added in L. and NI. and Rouit 


Sect. 
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Sect. 65r. 


TEM, fi un eveſque alien ter- 
res que ſont parcel de ſon eveſ- 


query et devie, ceo oft un diſconti- 


zuance a fon ſucceſſor, pur ceo que 
il ne poit enter, mes eft mis a ſon 
brieje de ingreſſu fine aſſenſu ca- 


pituli. 


ſhopricke and 
continuance to his ſucceſſor, be- 


ALSO, if a 3 alien lands 


which are go I of his bi- 
ie, this is a diſ- 


cauſe he cannot enter, but is put 


to his writ of de mgreſſu ſine aſ- 


ſenſu capituli. 


Of this ſufficient hath beene ſaid (how the law ſtandeth at this day) before in this Chapter; 


Sect. 


JTEM, , i un dean alien terres 


* queux il ad en droit de luy et 


ſon chapiter, et moruſt, ſon ſucceſ- 
for + poit enter. 7 Mes fi le deane 


eſt ſole ſeifie come en droit ſon dean- 
ry, donque ſon alienation eft dif- 
continuance a ſon ſucceſſor, come ef} 
dit adevant. 


652. 


LS O, if a deane alien lands 
which he hath in right of 
him and his chapter, and dieth, 
his ſucceſſor may enter. But if 
the deane bee ſole ſeiſed as in 


* 


(Ant. 342. 50 


right of his deanry, then his ali- 


enation is a diſcont inuance to his 
ſucceſſor, as is ſaid before. | 


ER EOF alfo that which was neceſſary is before ſaid in this Chapter, and Littleton's 


H owne words are plaine and evident, 


| Sect. 653; 


7 TEM, peradventure aſcuns 

vorlont arguer et dire, que ff 
un abbe et fon covent ſon? ſciſies 
en lour demoſue come de fee de cer- 
tame terres à eux et a hour fſuc- 
gare, Tc. et Pabbe ſans alſènt 
de fon covent alien meſmes les ter- 
res a un auter et devie, ceo ejt 
1 di continuance a fon ſucceſſor, 
Se. 


LS O, peradventure ſome will 
argue and ſay, that if an abbot 


and his covent bee ſeiſed in their 


demeſne as of fee of certaine 
lands to them and to their ſac- 
ceſſors, &c. and the abbot with- 
out the aſſent of his covent alien 
the ſame lands to another and die, 
this 1s a diſcontinuance to his 
ſucceſſor, &c. 


PER mene reaſon ils voilent 

dire, que lou un dean || en 
chapter fent ſciſies de certain ter- 
re à eu et a lour ſucceſſors, ſi le 
diane alien meſme la terre, &c. 


en ad eu droit de luy et [on chapter, arcel de ſiu draurie, L. and M. and Roh. 
: * be L 


Y the ſame reaſon they will 
ſay, that where a deane and 


chapter are ſeiſed of certaine 


lands to them and their ſucceſſors, 


if the deane alien the ſatne lands, 


ces 


Lib. 3- Of Diſcontinuance. Sect. 651, 652, 653, 654, 346 


(Ant. 942. 4. F. N. B. 194.) 


52. E. 4. tit. Feoſſ ment,&Faity,29, 


21. E. 4- 83. 86 


it aver bricfe de gr fine aſſenſu epiſcopi et cupitull, Cc. added L. and M. and Roh. and MISS. 


. «i! þ, 7 $2 «and Noh. 


+ ne added L. and Rt. and Roh. 


en- tes 


Lib, 3. Cap. 11. Of Diſcontinuance. Sect. 655, 656, 


ceo ſerroit un diſcontinuance a ſon 
ſucceſſor, int que ſon ſucceſſor 
ne poit enter, &c. A ceo poit 
eftre reſpondue, que il y ad grand 
divenſitie perenter les * deux ca- 
es. 


Sect, 


(Aut. 342. 3.) CAR quant un abbe et le covent 
ont ſeifies +, uncore gilt ſont 
diſſeifie, I abbe avera afſiſe en ſon 
noſme demeſne, ſans noſmer le co- 
vent, Sc. Et ji aſcun voile 
fuer præcipe quod reddat, &c. 
de meſmes les terres quant ls fue- 
rant en le maine I abbe et covent, 
il covient que tiel action real ſoit 
Sue envers Pabbe ſolement ſans 
noſme la covent |}, pur ceo que 
touts ſont morts perſons en la ley, 
forſque I'abbe que eſt le ſoveraigne, 
Sc. Et ceo eft per cauſe del 
ſeveraigntie\; car auterment il 
ſerroit forſque come C un de 
les auters moignes de le covent, 
Se. 


Sect. 


ES un dean et le chapter ne 

font morts perſons en la ley, 
Tc. car cheſcun de eux poit aver 
action per ſoy en divers caſes. Et 
de tiels terres ou tenements que 
le deane et chapter ont en com- 
mon, &c. Hils ſoient diſſetſies, 
le deane et chapter averont un 
affiſe, et nemy le deane ſole, 
* Se. Et ſi auter voile aver 
action real de tiels terres ou te- 
nements envers le deane, Cc. il 
covient de ſuer envers le deane 
et chapter, et nemy envers le 


deane fole, &c. et iſint il ap- 


&c. this ſhall be a diſcontinuance 
to his ſucceſſor, fo as his ſucceſſor 
cannot enter, &c. 'To this it may 
be anſwered, that there is a great 
diverſitie betweene theſe two. 
caſes, 


655. 


FOR when an abbot and the 
covent are ſeiſed, yet if th 
bee diſſeiſed, the abbot ſhall have 
an aſſiſe in his owne name, with- 
out naming the covent, &c. And 
if any will ſue a præcipe gudd red- 
dat, &c. of the ſame lands when 


they were in the hands of the 


abbot and covent, it behoveth 
that ſuch action reall be ſued 
againſt the abbot only without 
naming the covent, becauſe they 
are all dead perſonsin law, but the 
abbot who is the ſoveraigne, &c, 
And this is by reaſon of the ſove- 
raignty ; for otherwiſe he ſhould 
bee butas oneof the other monkes 
of the covent, &c. 


656. 


UT deane and chapter are nat 
dead perſons in law,  &c. for 
every of them may have an action 
by himſelfe in divers caſes. And 
of ſuch lands or tenements as the 
deane and chapter have in com- 
mon, &c. if they bee diſſeiſed, the 
deane and chapter ſhall have an 
aſſiſe, and not thedeanealone, &c. 
And if another will have an action 
reall for ſuch lands or tencments 
againſt the deane, &c. he mult ſus 
againſt the deane and chapter, 
and not againſt the deane alone, 
&c. and ſo there appeareth a 


prerf 


* dites added L. and M. and Roh. + Fc. added L. and M. and Roh, * £2. not in L. and M. nor Roh. 


I &c. added L. and M. and Roh. & &c. added L. and M. and Roh. 
9 Tc. not in L. and M. nor Roh- 


* 
un net in L. and M nor Roh. 


appiert grand drver/itie perenter great diverſitie betweene the two 
les deux caſes, &c. caſes, &c. 


1 are apparent, and necd no explanatien. Saving in the 655. Section mention is 
made of 122 quod reddat, which in this place is intended of a reall action whereby 
land is demanded, and is fo called of the words in every ſuch writ, 

And the reaſon of this diverſitie betweene the caſe of the abbot and covent, and deane and 
chapter 18, for that (as hath beene ſaid) the monbes are regular, and civilly dead, and the 
chapter are ſecular, and perſons able and capable in law. But by the policie of law the ab- 
bot himſelſe (here termed the ſoveraigne) albeit he be a monke and regular, yet hath he ca- 
pacitie and abilitic to ſue and be ſued, to enfcofle, give, demiſe, and leaſe to others, and to 

urchaſe and take from others; for otherwiſe they which right have ſhould not have their 
lan full remedie, nor the houſe remedie againſt any other that did them wrong; neither could 
the houſe without ſuch capacitie and abilitie ſtand, And the covent have no other abilitic 
or capacitie, but only to atlent to eſtates made to the .abbot, and to eſtates made by him, 


Lib. 3- Of Diſcontinuance. Set. 6 57, 658. 


which for neceflitic's fake, though they be civilly dead, they may doc, 


Sect. 
IT EM, ſi le maſter d'un hoſpitall 


diſcontinue certaine terre de ſor 
hoſpitall, fon ſucceſſor ne poit en- 
ter, mes eft mis a fon briefe de in- 
greſſu fine aſſenſu confratrum et 
conſororum, &c, Et touts tiels 
briefes pleinmeut appearont en le 


Regiſter, Gc. 


657. 


ALso, if the maſter of an hoſ- 
paitall diſcontinue certaine 
land of his hoſpitall, his ſucceſſor 
cannot enter, but is put to his 
writ of de ingreſſi fine afſenſu con- 
fratrum et conſororum, &c. And 
all ſuch writs fully appeare in 
the Regiſter, &c, 


HIS muſt alſo be underſtood where the maſter of the hoſpitall hath ſole and diſtinct poſ- 
1 ſeſſions, and not where he and his brethren are ſeiſed as a body politike aggregate ot 
many, And here Littleton (as divers times before) doth cite the Regilter, 


SQ, 


ITEM. i terre feit lie @ un 

home pur terme de fa vie, le 
remainder a un auter en le taille, 
ſavant le reverſion al leſſor, et 
puis celuy en le remainder di- 
ferſiff le tenant a ferme de vie, et 
fait un jerffinent a un auter en 
fee, et puts moruſt ſens iſſue, et 
le tenant à terme de vie moruſl ; 
il ſemble en ceſi cas, que celuy en la 
reverſion bien puit enter ſur le 
Jeoffee, pur ceo que celuy en le 
remainder que fijt le feoffinent, 
ne fuit ungue ſeifte en le taile per 
Jorce de meſme le remainder, Sc. 


658. 


ALso, if land be lett to a man 
for terme of his life, the re- 
mainder to another in taile, ſavin 
the reverſion to the leſſor, and af- 
ter he in the remainder diſſciſeth 
the tenant for terme of life, and 
maketh a feoffment to another in 
tee, and after dyeth without iſſue, 
and the tenant for life dycth ; it 
ſcemeth in this caſe, that hee in 
the reverſion may well enter upon 
the feoffee, becauſe he in the re- 
mainder which made the feoft- 
ment, was never ſeiſed in taile by 
force of the ſame remainder, &c. 


HERE 


* conſurorum—ſororumsy L. and MI. aud Roh. 
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(10. Rep. 132. 
F. N. B. 2. e. 131. e. 192. b.) 


Vid Sekt. 200. 8. E g. 27. 
11. H. 4.84. 21. E. 4. 86. 
11. II. 7. 12. 


(Ante 342+ 8.) 


(Plo. 22. b.) 


{1, Roll, Abr. 6:4.) 


1 


rr, 


* 


— — . 


Lib. 3. 


Vid, Sect. 637. 892. 596, 
601. 640, 641. Vide Sect. 637. 
(10.Rep. 35+ 1. Roll. Abr. 634.) 


597. 


(2. Roll. Abt. 422 


[2] 25A. pl. 4. 33. AM. pl. 11. 
26. E. 3. 69. 11. H. 4. 50. a. 
41. E. 3.17. b. Kt tit. Remit. 11. 


© 6. E. 3. 17. 


(8. Rep. 133.) 


[4] Vide Sect. 429. & 659, &c. 
34. H. 8. tit. Remitter Br. 50. 
44- FY 4 Attaint. 22. 

38. Aſl. pl. 7. 


(Plo. 484. Ant. 343.) 


Cap. 1 2* 


an eſtate 


Of Remitter. 


H RE it 2 that albeit the feoffor hath an eſtate taile in him expectant u 


or life, yet his feoffement worketh no diſcontinuance. Wherein D.i:tleton 


Sect. 6 59. 


doth adde a limitation to that which in this Chapter he had generally ſaid, viz. That an 
eſtate taile cannot be diſcontinued, but where he that maketh the diſcontinuance was once 
ſeiſed by force of the taile ; which is to be underſtood, when he is ſeiſed of the freehold 
and inheritance of the eſtate in taile, and not where he is ſeiſed of a remainder or a rever- 
fion expectant upon a freehold ; which freehold (as often hath beene ſaid) is ever much re- 


ſpected in law. 


CHAP. I 2. 


E RE our author hav- 

ing next before treated 

of a Diſcontinuance, very 

aptly beginneth this Chapter 

with a deſcription of a Re- 
mitter, 


Remitter eſt un an- 


tient terme en la ley, 
and is derived of the Latine 
verbe remittere, which hath 
two fignifications ;. either, to 
reſtore and ſet up againe, or to 
ceaſe, Therefore a remitter 
is an operation in law upon 
the meeting of an ancient 
right — and a latter 
ſtate in one perſon where there 
is ho follie in him, whereby 
the ancient right 1s reſtored 
and ſet upagaine, and the new 
defeaſible eſtate ceaſed and va- 
niſhed away. And the reaſon 
hereof 1s, for that the law pre- 
ferreth a ſure and conſtant 
right, though it be little, be- 
fore a great eſtate by wrong 
und detcafible; and therefore 
the firit and more ancient 1s 
the moſt ſure and more wor- 
thy title; Qnodprinseft, verins 
eft, & quod prius eft tempore, 
potius eft jure: [a] therefore 
mau bookes in ſtead of re- 
mitter ſay, that he is en /on 
primer 1 or en ſon me. ior 
droit, or en fon melior eflate, 
or the like. (1) 


Lou home ad deux 


titles, Here this word 
(Titles) is taken in the largeſt 
ſenſe, including rights: tor 
being properly taken, [+] as in 
eaſe of a condition, mortmaine, 


Of Remitter. 
REMITTER eft un 


antient terme en 
la ley, et eft lou home 
ad deux titles a terres 
ou tenements, ſcilicet, 
un pluts antient title, 
et un auter title pluis 
darrein ; et S$'il vient a 
la terre per le pluis 
darreine title, uncore 
la ley luy adjudgera 
ems per force del pluis 
eigne title, pur ceo que 
le pluis eigne title eff 
le pluis ſure title, et 
pluis digne title. Et 
dongue quant home eſt 
adjudge eins per force 


de ſon eigne title, ceo” 


eft a luy dit un remit- 
ter, pur ceo que la 
ley luy mitter d'eſtre 
eins en la terre per le 
pluis eigne et ſure 
title, Sicome tenant 
en le taile diſcontinua 
la taile, et puis il diſ- 


ſeiliſt fon diſcontinuce, 


et int moruſt ſeiſte, 
per que les tenements 
diſcendont a ſon iſſue 
ou cine inheritable 


* et ſure not in L. and M. nor Roh. 


Sect. 659. 


REMITTER is an 

antient terme in 
the law, and is where 
a man hath two titles 
to lands or tenements, 
viz. one a more antient 
title, and another a 
more latter title; and 
if he come to the land 
by a latter title, yet 
the law will adjudge 
him in by force of tie 
elder title, becauſe the 
elder title is the more 
ſure and more worthie 
title, And then when 
a man is adjudged in 
by force of his elder 
title, this is ſayd a re- 
mitterin him, for that 
the law doth admit 
him to be in the land 
by the elder and ſurer 
title. As if tenaunt 
in taile diſcontinue 
the taile, and after 
hee diſſciſeth his diſ- 
continuee, and ſo di- 
eth ſeiſed, whereby 
the tenements de— 
icend to his iſſue or 
coline inheritable by 


per 


+4 


That, in this caſe, the heir comes to the poſſeſſion of tlie land by a lawful title, und acquires inthe eve or the jaw an apparent right of pol- 
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Lib. 3. 


per force de le taile ; 
en cet caſe, ceo eft a 
luy a que les tene- 
ments diſcendont, que 
ad droit per force de 
le taile un remitter 
a le taile, pur ceo que 
le ley luy mitte et ad- 
judge deſtre eins per 
force de le taile, que eft 
ſon eigne title: car gil 
ſerroit eins per force 
de le diſcent, donques 
le diſcontinuee puiſ- 
ſoit aver briefe de en- 
tre ſur diſſeiſin en le 
per envers luy, et re- 
coveroit les tenements 
et ſes damma ges, &c. 
Mes entant que il eſt 
eins en ſon remitter 
per force de le taile, 
le title et le intereſt le 
diſcontinuee eft tout 
ou ſlerment anient et 


defeat, &c. 


Of Remitter. 


force of the taile; in 
this caſe, this is to him 
to whom the tene- 
ments deſcend, who 
hath right by force of 
the tayle a remitter 
to the tayle, becauſe 
the law ſhall put and 
adjudge him to bee in 
by force of the tayle, 
which is his elder ti- 
tle: for if hee ſhould 
bee in by force of the 
diſcent, then the diſ- 
continuee might have 
a writ of entrie ſur 
diſſeiſin in the per a- 


gainſt him, and ſhould 


recover the tenements 
and hisdammages, &c. 
But inaſmuch as he is 
in his remitter by force 
of the taile, the title 
and intereſt of the 
diſcontinuee is quite 
taken away and de- 
feated, &c. (1) 


Sea. 660; 


aſſent to a raviſher, and the 
like, there is no remitter 
wrought unto them, becauſe 
theſe are but bare titles of en · 
trie, for the which no action is 
given; but a remitter muſt be 
to a precedent right: and Lit- 
tleton in this Chapter putteth 
all his caſes onely of remitters, 
to rights remediable. 


Et un auter title 
luis darreine, Sc. Here 
is to be obſerved, that an 
eſtate muſt worke a remit- 
ter to an ancient right ; for al- 
beit two rights doe deſcend, 
there can be no remitter, be- 
cauſe one right cannot worke 
a remitter to another : for re- 
gularly to every remitter there 
be two incidents, viz. an an- 
cient right and a defeaſible 


eſtate of frechold comming to- 
gether. 


Le pluis eigne title 
eft le pluis ſure title, 
et pluis digne title. So 
as the eldeſt title is worthil 
(as hath beene ſaid) referred; 


becauſe it is the more ſure an 
more worthy, | 


Srcome tenant en 
taile diſcontinue le taile, 


Tc. Here our author, accorũ- 
inz to his accuſtomed manner; 


348 


(2. Roll. Abr. 481.) 


19 u. 6. 5 78. 45. tit. Entre 
Cong. 3. Pl. Com. 246. a. 
(3. Rep. 1. 


19. H. 6. 61, 62. 


to illuſtrate his deſcription putteth an example of a remitter, where the law preferreth the 
ancient eſtate by right, before a new eſtate defeaſible. And this remitter is wrought by an 
eſtate caſt upon the iſſue in taile by diſcent, which is an act in law; and the diſcent of the 
land in poſſeſſion, and the right of eſtate taile deſcend together. 


Eft tout ouftermeut anient et defeat, &c. Here be two things implied and * 300. 2 Ant. 246. a, 
to be underſtood ; Firſt, that this remitter is wrought in this caſe by operation of law upon 8 | 
the frechold in law deſcended without any entrie. Secondly, that the law ſo favoureth a re- 
mitter (being a reſtoring to right), that it the diſcontinuee be an infant or a ſeme covert, and 
tenant in taile after a diſcontinuance difſeiſe them and die ſeiſed, the ifſue ſhall be remitted 
without any reſpect of the privilege of infancie or coverture ; and therefore our author ſaid, 
le title et intereft le diſcontinuee eft tout onflerment anient et defeat. 


Den ques le diſcont nee, Sc. Here is a reaſon added in this particular caſe, that 11-E. 3. 3. tit. Af. 853. 
fitteth not other cates of remitter ; for in this caſe and many other, the law that abhorreth 4 4 4 35. 1 4 2. Bar. 242+ 
tuits of vexation, doth avoid circuitie of action; for the rule is, Circuitus eft evitandus. 2 H 12 63 : * n 

4- H. 4. 27. 10. H. 7+ 11. 
. N. B. Meſne & Walt. 


11. E. 4. 1. 


Sect. 660. 
4 T „ * = : "OY UR author havin put Tempi . Remit. 13. 
1 E A. ft le te A L 8 O, if þ 10 O one example hots both EE 3. Age 5. 2 We 4 
nant en tayle rant in tayle in- the rights deſcend together, © © 5 48. 84. F. 4 15. 


enfeof/a fon fits en feoffe his ſonne in fee, now puts another exemple, 
Where 


* Fe. not in L. and M. nor Roh. 


(1) [. Here the ancient richt and the deftafible eſtate come tryether. It is immaterial whether they come by diſcent or by act of 
law. Ece the inftances brought by Littleton afterwards, SeCt- 6653 606. and 678. 


len 


the doftrines of the common law reſpefing remitter. But they are greatly altered by the ſtatute of the 27 Hen. VIII. That 
ſtatute execute: the poltcflion tothe party in the fame plight, manner, and form, as the uſe was limited to him: It operates only with 
Telpect tothe niſt taker, and therefore the iſſue of the iſſue is remitted. By the ſtature of 32 Hen. VIII. it is enacted, that no fine, 
don mene, or other att by the huſband, of the wife's lands, ſhall be any diſcontinuance ; but that the wife and her heirs, and ſuch others 
to wham the richt thall appertain after her deeeaſe, ſhall, notwith{tanding ſuch fine, or other act, lawfully enter into her lands, accord- 
ing to their rights and titles therein. This takes from the wife, and thoſe claiming under her, the eſſect of the ſtatute of the 27 Hen VIII. 
lo that ſhe has her election to take by the 27 Hen. VIII. or to enter by the 32 Hen. VIII. upon which ſhe ſhall be remitted. See Dun- 
combe v. Wingfield, Hobart > 54.—8Sir W. Blackſtone, 3. Com- Cha. 10, obſerves, that the doctrine of remitter might ſeem ſuperfluous 
to an haſty obſerver, who perhaps would imagine, that ſince the tenant hath now both the right, and alſo the poſſelſion, it little ſignifies by 
what means ſuch poſlettion ſhall be ſaid to be gained. But the wiſtom of our ancient law determined nothing in vain. As the tenant's 
pollethou was gained by a defective title, it was liable to be overturned, by ſhewing that defect in a writ of entry; and then he muſk 
Kave bet Ani en to his writ of right to recover his juſt inheritance ; which would have been doubly hard, becauſe, during the time he 
ee twnant, he could not eſtabliſh his prior title by any peſteſſory action: the law, therefore, remits him to his prior title, and 
put> hun the fame condition as if he had recovered the land by w:it of entry. Without the remitter, he would have had jus et 
Sena tcharate, a good right, but a bad poſſcflion ; now; by rhe remitter, he hath the moſt perfect of all titles, juris et ſeiſina 


- *3 . ht 
0 59. %%. en. 


Cap. 12. 


where the iſſue in taile claim- 


eth by purchaſe in the life of 


tenant in taile, and the an- 
cient right deſcendeth after to 
the ſame iſſue. 

Car coment que tiel 
Heire fuit de pleine age 
al temps del mort, &c. 
The reaſon ie, becauſe no 
follie can be adjudged in the 
intant at the time of the ac- 
ceptance of the tcoftement. 
Therefore the law reſpecteth 
the time of the feoftement, 
and not the time of the death: 
and albeit he might have 
waived the eſtate which he 
had by the feoffement at his 
tull age, yet here it appear- 
cth, that the right of the 
eſtate taile deſcending to him 
cither within age, or of full 
age, ſhall worke a remitter in 
him ; for that the waiver of 
rhe ſtate ſhould have beenc to 
his lofle and prejudice, 


+» of. 6. © a6 of Ofew Since Litileton wrote, and 
„ * . .* * 
8 


35. H. 8. Dy. 54. b. 6. F. 6, after the ſtatute of 27 H. 8. 
ib. 77. 1. & 2. P. & M. 116. cap. 10. if tenant in taile 
2. & 2. P. & M. 129. 191, make a feoffement in fee to 


28. H. 8. 23. b. Pl. Com. Amy 
Townlhend's caſe, fol. 111. 
34. H. 8. tit. Remit. Br. 49. 


the uſe of his iſſue being 
within age, and his heires, 


(Dyer 106. Sid. 63. 1. ICO. 91. and dieth, and the right of 


the eſtate taile deſcend to the 
iflue being within age; yet he 
is not remitted, becauſe the 
ſtatute exccuteth the poſſeſ- 
ſion iu ſuch plice, manner and 
forme, as the uſe was limited: 
Et fic de fimilibus, ſo as there 
is a great change of remit- 
ters hnce Litili ton wrote, (1) 

But if the iſſue in taile in 
that caſe waive the poſfeſſion, 
and bring a formedon in the 
diſcender, and recover againſt 
the feoffecs, he ſhall there- 
by bee remitted to the 
eſtate taile ; otherwiſe the 
lands may be ſo incumbred, 
as the iſlue in taile ſhould be 
at a great inconvenience : but 
if no formedon be brought, 
it that jiſue dicth, his iſſue 
ſhall be remitted ; becauſe a 
{tate in fee ſimple at the 
common law defcendeth unto 
him. 


Hob. 233. 298.) 


Pl. Com. ub. ſup, 


(2. Roll. Abri. 449. 421. 
1. Roll. Rep. 300.) 


force de le taile; 


/ 


Of Remitter, 


fee, ou ſon coſine in- 
heritable per force de 
le taile, le quel fits ou 
cojin al temps de feof - 
ment eſt deins age, et 
puts le tenant en le 
taile devia, et celuy a 
gue le feoffment fuit 
fait eft fon beyre per 
Ce9 
eſt un remitter al heire 
en le taile a que le 
Jeoffment fuit fait. Car 
coment que durant la 
vie le tenant en le 
ztaile que fiſt le feoff= 
ment, tiel heire ſerra 
aajudge eins per force 
de le feoffment, uncore 
apres la mort le te- 
ant en le tayle, Pheire 
ferra adjudge eins per 
force de le taile, et 
nemy per force de le 
Jeoffment. * Car co- 
ment que tiel here 
fit de pleine age ol 
temps de le mort de 
le tenaunt en le tatle 
gue fiſt le feoffment, 
ceo ne fait aſcun mat- 
ter, fi Pheire fuit deins 
age al temps del feojf- 
ment fait a luy. Et 
liel heire eſleaut 
deins age al temps 
de liel jeoffement, 
vient al pleine age, 
vi vaut le tenant en 
le tatle que fiſt le 
Jeoffment, et iſiint 
elteant de pleine age, 


Seck. 660, 


or his coſine inherita- 
ble by force of the 
taile, which ſonne or 
coline at the time of 
the feoffment is within 
age, and after the te- 
nant in taile dieth, and 
hee to whom the 
feoffement was made 
is his heire by force of 
the taile; this is a re- 
mitter to the heire in 
taile to whom the 
feoffement was made. 
For albeit that during 
the life of the tenant 
in tayle who made the 
feoffement, ſuch heire 
ſhall bee adjudged in 


by force of the feoffe- 


ment, yet after. the 
death of tenant intaile, 
the heire ſhal be ad- 
judgedinby forceof the 
taile, and not by force 
of the feoffment. For 
altho' ſuch heire were 
of tull age at the time 
of the death of the te- 
nant in taile whomade 
the feoffment, this 
makes no matter, if the 
heire were within age 
at the time of the 
feoffement made unto 
him. And if ſuch heire 
becing within age at 
the time of ſuch feoff- 
ment, commeth to full 
age, living the tenant 
in tayle that made the 
feoffement, and ſo be- 


4 Eſteant de fleine age, il charge per fon fait ing of full age he 
3 i charge fer ſon fait, meſine la terre gve charges by his decd 
un 
4 * Car not in L. and M., nor Roh. 

A | PEE | 

5 (1) Tue effect of this ſatute on the dodrine of Remmter 12 very folly expuined in Duncombe v. Wingfield, Hob. 254+ See 
Y 2. Leo. 222. Sid. 63. Dyer, 351. 
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Lib. 3. 


un common de paſ- 
ture, ou ove un rent 
charge, et puis le te- 
nant en le _ mo- 
ruſt; ore il ſemble que 
3 by 75s 
del common, et de le 
rent, pur ceo = le 
heire eft eins de au- 
ter eftate en la terre 
que il fuit al temps 
de le charge fait, en- 
tant que il eft en ſon 
remitter per force de 
le tayle, et int le- 
flate que il avoit al 
temps de le charge, 
eſt ouſterment defeat, 
* Tc. 


worthy of obſervation, for it 


Of Remitter, 


the ſame land with a 
common of — or 
with arent charge, and 
after the tenant in 
tayle dieth; now it 
ſeemeth that the land 
is difcharged of the 
common, and of the 
rent, for that the heire 
is in of another eſtate 
in the land than he 
was at the time of the 
charge made, in as 
much as hee is in his 
remitter by force of 
the tayle, and ſo the 
eſtate which hee had 
at the time of the 
charge, is utterly de- 
feated, &c. (i) 


Se. The reaſon is, becauſe (2. Roll. Abr. 419. 421. 


the grantor had not any right 
of the eſtate in taile in him at 
the time of the grant, but only 
the eſtate in fee ſimple gained 
by the feoffment, whieh (as 
Littleton here ſaith) is wholly 
defeated. And the ſtate of the 
land out of which the rent 
iſſued, being defeated, the rent 
is defeated alſo, | 
But if tenant in taile make 
a leaſe for life whereby he 
aineth a new reverſion in 
ee, ſo long as tenant for lite 
liveth, and he granteth a 
rent-charge out of the rever- 
fion, and after tenant for life 
dieth, whereby the grantor 
becommeth tenant in taile 
againe, and the reverſion in 
fee defeared ; yet becauſe the 
grantor had a right of the 
entaile in him, cloathcd with 
a defeatible fee fimple, the 
rent-charge remaineth go d 
againſt him, but not aguinſt 
his iſſue; which diverkrtic is 


openeth the reaſon of many caſes, 
If the heire apparent of the diſſeiſee diſſeiſe the diileiſor, and grant a rent- char 


the diſſeiſee dieth, the grantor ſhall hold it diſcharged ; for there a new writ of entrie doth 
deſcend unto him, and therefore he is remitted. 


So if the father difſeiſe the grandfather, and gran 


teth a rent- charge, and dieth, now is the 


entry of the grandfather taken away, if after the grandfather dieth, the ſonne is remitted, and 


he fhall avoid the charge. So as where our author putteth his example of a fee taile, it hold- 
eth alſo in caſe of a fee ſimple. 


Un common de paſture, ou un rent charge, &c. Here Littleton putteth his 
caſe of things granted out of the land. But whit if the iffue at full age by deed indented or 
deed poll make a leaſe for yearcs of the land, and after by the death of tenant in taile he is re- 
mitted, whether ſhall he avoid the leaſe or no? And it is holden. he ſhall not, becauſe it is 
made of the land it ſelfe, and the land is become by the leaſe in another plight than it is in the 


3. Rep. 3. b. Hob. 45.) 


11. H. », 21. Edriche's caſe. 
(Mo. 319. 1. Rep. 148. 
Ant. £78, a.) 


, and then (2. Roll. Abr. 422. 


| Bas 


23. H. 8. Dier-51-b. 


caſe of a grant of a RT which I gather out of our author's oe words in another Ve Seft. 28g. 


place. 


La terre e diſc har ge del & ent, Sc. Littleton doth adde theſe words materially, 
becauſe the whole grant is not thereby avoided; but the land diſcharged of the rent-charge ; tor 
the grantec ſhall have notwithſtanding a writ of annuitie, and charge the perſon of the gr.ntor, 


Sect. 66 I. 


ALSO, a principal 
cauſe why ſuch 


7 TEM, un prin- 


LJ N Principal cauſe 
crpall cauſe pur 


pur e, Sc. And 


que iel heire en les 
caſes avantdits, et 
auters caſes ſembla- 


heirein the caſes afore- 
ſaid, and other like 
caſes, ſhall bee ſaid in 


of this opinion is [4] Littleton 
in our bookes, 


| Il wad aſcun perſon 


bles, ſerra dit en ſon his remitter, is for 
remitter, eft pur ceo that there is not any 
que il ny ad aſcun een againſt whom 
perſon envers que il he may ſue his writ of 


poet ſuer Jon briefe de formedon. For againſt 


il avoit loialment reco- 
ver meſme la terre vers 
un auter,&c. Here it is to 
be underſtood, that regularly 


a man ſhall not be remitted toa 
right 


* c. not in L. and M. nor Roh. 


(1) II. Here the ancient right comes after the defeafible eſtate. 
8Q 


Li. 2. f. 26. b. Ward's caſe. 


[4 12. E. 4 2% 
41. E. g. 16. 11. UH. 4+ 5% 


envers que, &c. ficome 


(6. Rep. 5%. b. 1. Sid. 63. 
2. Roll. Abr. 419. 


349 


A, 


Lib. 3. 


Lib. 3. f. 3. the Marqueſſe of 


Wincheſter's caſe. 


(3. Rep. 3) 


(Ant. 122. b.) 
5. H. 7. 35 


Britton fol. 126. 


Le] Brat. li. 4- f. 243- b. 


g. R. 2. Quare Imp. 199. 

2. H. 4.18. 14. II. 6. 15,16. 
8. H. 6. 17. 34. H. 6. 15. 

F. N. B. 33. B. & 36 F. 

24. E. g. Diſcont. 16. 

33 H. 8. Dier 48. b. 

{ Ant. 324. b. 333+ b. 

Polt. 36g. b.) 


the laſt ground, that where tenant in tail 


Cap. 12. 


Of Remitter. 


formedon. Car en- 
vers luy meſme il ne 
port ſuer, et il ne poit 
fuer envers nul au- 
ter, car nul auter eſt 
tenant del frankte- 
nement ; et pur cel 
cauſe la ley luy ad- 


judge eins en ſon re- 


SeQ. 662, 


himſelfe he cannot ſue, 
and hee cannot ſue 
againſt any other, for 
none other 1s tenant 
of the freehold; and 
for this cauſe the law 
doth adjudge him in 
his remitter, /c:/icet, in 
ſuch ' plite, as if hee 


right remedileſſe, for the which 
he can have no action; for Lit- 
tleton here ſaith, that there is 
no perſon againſt whom the 
iſlue when he commeth to the 
land without folly may bring 
his action; and ſaith allo, that 
this is the principall cauſe of 
the remitter; for neither an 
action without a right, nor a 
right without an action, can 
make a remitter. As it te- 
nant in taile ſuffer a common 


recove = which there is er- Mitter, cilicet 5 ON tiel had lawfully recovered 
ror, and after tenant in taile i . f 
Ne nt 9 95 Pres come il avoit the ſame land againſt 
dicth, here the iflue in talle lolalme nt recover meſs another, &c, 

hath an action, viz. a writ of e la terre ener, un 

error; but as long as the re- S 

coverie remaineth in force, he auler, Sc. 


hath no right, and therefore in that caſe there is no remitter. (1) 

If H. purchaſe an advowſon, and ſutfereth an uſurpation and fix moneths to paſſe, and after 
the uſurper granteth the advowſon to B. and his heires, B. dicth, his heire is not remitted, 
becauſe his right to the advowſon was remediletle, viz. a right without an action. (2). 

Tenant in taile of a mannor whereunto an advowſon is appendant maketh a diſcontinuance, 
the diſcontinuce granteth the advowſon to tenant in taile and his heires, tenant in taile dieth, 
the iſſue is not remitted to the advowſon, becauſe the iſſue had no action to recover the ad- 
vowſon before he recovered the mannor whereunto the advowſon was appendant. And fo 
it is of all other ink-ritances regardant, appendant, or appurtenant; a man ſhall never be 
remitted to any of them before he recontinueth the mannor, &c. whereunto they are re- 
gardant, appendant, or belonging, 

Car nul ne poet claimer droit en les appurtenances ne en les acceſſories que nul droit ad en le 
principall. 

L Item, excipi poteſi, Sc. quamwis jus habrat in tenemento et pertinentiis, primd recuperare 
debet tenementum ad quod pertince advocatio, et tunc poſfea praſentet et non ante, et de hic materid 
in Rolulo de termino Sandi Michaeiis, anno regis Henrici tertio in comitatu Norff. de Thom 
Bardolfe. 

But, on the other fide, if a man be remitted to the principall, he ſhall alſo be remitted to 
the appendant or acceffory, albeit it were ſevered by the diſcontinuee, or other wrong doer, 
And theretore it tenant in taile be of a mannor whereunto an advowſon is appendant, and 
infeoffeth A of the mannor with the appurtenances, A. re- infeoffeth the tenant in tale, ſaving 
to himſelte the advowſon, tenant in taile dieth ; his ifſue being remitted to the mannor, 13 
conſequently remitted to the advowſon, although at that time it was ſevered from the man- 
nor. So it is in the ſame caſe if tenant in taile had beene diſſeiſed, and the diſſeiſor ſuffer an 
uſurpation, if the diflciſee enter into the mannor, he is alſo remitted to the ad vowſon. 


Sect, 662. 
JT EM, /# terre ſoit taile à un ALSO, if land be entailed to a 


home et a fa feme, et a tes 
heires de lour deux corps engen- 
dres, les queux ont iſſue file, et 
le feme devy, et le baron prent 
auter feme, et ad iſſue un auter 


file, et diſcontinua le taile, et puis 


diſſeifie le diſcontinuee et 1fſint 
moruſt ſeiſie, ore le terre diſcen- 


man and to his wife, and to 

the heires of their two bodies 
begotten, who have iſſue a daugh- 
ter, and the wife dieth, and the 
huſband taketh another wife, 
and hath iſſue another daughter, 
and diſcontinue the taile, and after 
he diſſeiſeth the diſcontinuee and 
dera 


(1) III. By what fir Edward Coke ſays here, and in other parts of this Chapter, it appears, that there is #9 ritter to a bare 
title, to an immediate right, or to a bare right of ation, nor in theſe caſes where the freeheld does not accrue te the right. It is upon 


es a diſcontinuance, T iflue in tail is not remitted ; neither is there a remitter to a term 


for years. Hence, if leſſee for years to commence at a future day enters before that day (which is a dilleifin), and continues in pol- 
ſeſſion till the term commences, he ſhall not be remitted, for the diſſeiſor acquires by the diffviſin an cftarte of freehold ; which, tho 
it be tortious, the law will not diveſt from him for a term which is of no account. 
199 420+ 


418, 


(2) 


Sce 2. Roll. Abr. 420. l. 25. Com. Dig. vol: 5+ 4179 


This ſeems to be altered by the afore- mentioned ſtatute of 7. Ann. e. 18. Note to the 1 editions 


. . - g : wy — 
4 — ** ko | 
r AA . o 1 
2 1 «.4< 4 * 3 * - 9 — ag 


. Lib. 3 5 
dera a les deux files. * Et en ceſſ 
cas quant al eigne file, que eſt 
inberitable per force de le tayle, 
ceo + n'eſt un remitter forſque de le 
' maity. Et quant al auter moity, 
el et mis a ſuer ſon action de 
formedon envers ſa ſoer. Car 
en ceſt cas les deux ſoers ne ſont 
pas tenants en parcenary, mes 
font tenants en common, pur ceo 
que ils ſont eins per divers ti- 
tles. Car l'un ſoer eſt eins en fon 
remitter per force de le taile, quant 
a ceo que a luy iert; et I auter 
ſeer eſt eins quant a ceo que 4 
luy affiert en fee ſimple per le dis 
cent ſon pier, | Sc. 


Of Remitter. 


ſo die ſeiſed, now the land ſhal de- 
ſcend to the two daughters. And 
in this caſe as to the eldeſt daugh- 
ter, who is inheritable by force of 
the tayle, this is no remitter but 
of the moitie. And as to the other 
moitie, ſhe is put to ſue her action 
of formedon againſt her ſiſter. For 
in this caſe the two ſiſters are not 
tenants in parcenarie, but they are 
tenants in common, for that they 
are in by divers titles. For the one 
ſiſter is in in her remitter by force 
of the entaile, as to that which to 
her belongeth; and the other ſiſter 
is in as to that to her belongeth 
in fee ſimple by the diſcent of her 
father, &c. 


Sect. 663. 


, . 3 N | | 

E O neſt remitter 2 pur le moitie, Sc. Here Littleton putteth a caſe 
all be remitted to a moitie, becauſe but a moity of the land 
deſcended unto her, and there cannot ba any remitter, but for ſo much as commeth to the 
ifſue by diſcent, or by any other meanes without his folly ; and in this caſe by act in law 
the coparcenary is defeated, for the daughters are in by ſeverall titles, viz. the eldeſt daugh- 
ter is tenant in taile per formam doni, by the remitter of the one moitie ; and the youngeſt 


where the iſſue in taile 1 


ſeiſed in fee ſimple by diſcent of the other 


have her formedon. (1) 


EN meſme le man- 
ner eſt, fi tenant 
en tayle enfeoffa ſon 
heire apparant en le 
taile (efteant I'heire 
deins age], et un au- 
ter jointenant en fee, 
et le tenant en tayle 
moruſt z ore  heire en 
tayle eft en ſon re- 
mitter quant a l un 
moity, et quant a l au- 
ter moitie il eft mis 
a fon briefe de for- 


medon, || &c. 


Sec. 663. 


N the ſame manner 

it is, if tenant in 
taile enfeoffe his heire 
apparant in tayle (the 
heire being within 
age) and another join- 
tenant in fee, and the 
tenant in tayle dieth ; 
now the heire entayle 
is in his remitter as 
tothe one moitie, and 
as to the other moitie 
hee is put to his writ 


of formedon, &c. 


moitie, againſt whom the other ſiſter in taile may 


LE heire, Ge. eft en 
on remitter quant 
a Jun moitie, Sc. 


Hereby it a reth, that 
albeit jo Bale... be ſeiſed 
pro indiviſo per my et per tout, 

et cach of them hath in 
judgement of law but a right 
to a moitie ; and therefore the 
iſſue in taile in this caſe is re- 
mitted but to a moity; and is 
tenant in common but with 
the other feoffee. And ſo it is 
it the diſcontinuee, after the 
death of tenant in tayle, make 
a Charter of tcoffnent to the 
iſſue in tayle, being within 
age, who hath right, and to 
a ſtranger in fee, and make 
livery to the infant in name 
of both ; the iſſue 18 not re- 


matted to the whole, but to the halfe : for firſt he taketh the fee ſimple, and aſter the remitter 


is wrought by operation of law, and therefore can remit him but to a moitie, 


ſufficient hath been laid in the Chapter ot Joymenants, 


* Ft not in L. and XI. nor Roh. 


In L. and M. nor Roli. 


+ n'eft—eft, L. and M. and Roli. 


But of this 


dect. 
c. not In L. and M. nor Roh. 


350 


. E. 3. 26. 19. H. 6. 
(Pto. 446.6.) * 


ce 


(2. Roll. Abr. 41.) 


vide Sect. 288. 


Cc. not 


(2) IV. By this and the following SeXion it appears, that if part of the eſtute comes to the right, it is remitted for that part. 
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(Ant. 171. b. 187. 8. 246. 2, 
337- b. 308. b.) 
49 E. 3 41 18. E. 4 2 Lo 


(Ant. 208. b.) 


Sc. added L. and M. and Roh. 
j adudge==—aveiie, L. and M. and Roh. 


Cap. 12. 


7 TEM, | tenant en taile en- 
feoffa ſon heire apparant, I heire 
eſteant de pleine age al temps de 
Feolfment, et puts le tenant en taile 
moruſt; ceo n'eſt remitter al heire, 
Pur ceo que il fuit ſa folly, que il 
eſteant de pleine age voile pren- 
dre tiel feoffment, Sc. 
Jolly ne poit eftre adjudge en] heire 
eſteant deins age * al temps del 


brances made or ſuftered by his anceſtor, 


Of Remitter. Sect. 664, 665. 


LS O, if tenant in tail enfeoffe 

his heire apparant, the heire 
being of full age at the time of the 
feoffment, and after tenant in taile 
dieth ; this is no remitter to the 
heire, becauſe it was his folly, 
that being of full age hee would 


Mes tiel take ſuch feoffment, &c. But ſuch 


folly cannot be adjudged in the 
heire being within age at the time 


of the feoffment, &c. 


V this feoffment albeit the heire apparent hath ſome benefit in the life of his anceſtor, 
yet is he thereby (beſides his one) ſubje& during his life to all charges and incum- 


And therefore our author faith well, que il fuit 


ſon folly que il efleant de pleine age woile prender tiel feoffment, but tolly ſhall not be judged in 
one within age in reſpect of his tender yeares, and want of experience, 


II E RE Liuletoa putteth 
a caſe where the huſ- 
band within age by the in- 
termarriage may be remitted, 
albeit he gaineth but a free-— 
hold during the coverture er 
auter droit. 

Alſo here is to bee ob- 
ſerved; that the eſtate which 
doth in this caſe worke the re- 
mitter, could not have conti- 
nuance after the deceaſe of the 
wife. And ſo on the other fide, 
it the huſband make a diſcon- 
tinuance, and take backe an 
eſtate to him and his wife, du- 
ring the life of the huſband, 
this is a remitter to the wife 
preſently, albeit the eſtate is 
not by the limitation to have 
continuance after the deceaſe 
of the huſband ; which caſe is 
proved by the reaſon of the 
caſe wh ch our author here 
putteth. And here our author 
obſerveth the diverſity when 
the huſband is within age, 
and when hee is of full age; 
for when he is within age, no 
folly can be adjudged in him, 
as in this Chapter hath beene 
often ſaid, 


+ a feme not in L. and M. nor Roh. 


Sect. 665. 


ITEM. ji tenant en 

taile enfeoffa un 
feme en fee, et moruſt, 
et ſon iſſue deins age 
prent meſme la feme 
FT a feme ceo eſt un re- 
mitter al enfant | deins 


age, et la feme donque 


nad rien, pur ceo que 
le baron et la feme 
font forſque come un 
perſon en ley. Et en 
ceſt cas le baron ne 
poit ſuer briefe de for- 
medon, ſinon que il 
voiloit fuer envers luy 
meſme, le quel ſer- 
roit encondenient; et 
pur cel cauſe la ley ad- 
Jjudgera I heire en ſon 
remitter, pur ceo que 


nul folly poit eftre || ad- 


judge en luy eſteant 


AL 80, if tenant in 

taile enfeoffe a 
woman in fee, and dy- 
eth, and his iſſue with- 
in age taketh the ſame 
woman to wife; this is 
a remitter to the in» 
fant within age, and 
the wife then hath no- 
thing, for that the huſ- 
band and his wife are 
but as one perſon in 
law. And in this caſe 
the huſband cannot ſue 
a writ of formedon, un- 
leſſe he will ſue againſt 
himſelfe, which ſhould 
bee inconvenient; and 
for this cauſe the law 
adjudgeth the heire in 
his remitter, for that 
no folly can bee ad- 
judged in him being 


deins 


+ deins age not in L. and M. nor Roh. 
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Lib. 3. 


deins age al temps 
d eſpouſels, &c. Et ſi 
I beire foit en ſon re- 
mitter per force de le 
taile, il enſuiſt per rea- 
ſon, que la feme n, 
riens, &c. Car entant 
que le baron et ſa feme 
ſont come un perſon, 
la terre ne poit eſtre 
ſevere per moities; et 
pur cel cauſe le baron 
5 en ſon remitter de 

entiertie. Mes au- 
terment eſt ji tiel heire 
uit de pleine age al 
temps de les eſpou- 
ſels, car donques le 
heire nad riens for ſ 
que en droit ſa feme, 
e. 


Of Remitter. 


within age at the 
time of the eſpouſels, 
&c. And if the heire 
bee in his remitter by 
force of the entaile, it 
followeth by reaſon, 
that the wife hath no- 
thing, &c. For inaſ- 
much as the huſband 
and wife be as one per- 
ſon, the land cannot be 
parted by moities ; and 
for this cauſe the huſ- 
band is in his remitter 
of the whole. But 
otherwiſe it is if ſuch 
heire were of full age 
at the time of eſpou- 
ſels, for then the heire 
hath nothing but in 
right of his wife, &c. 


Sect. 665. 351 


Here is alſo to bee noted, 
that preſently by the mar- 
riage within age, the huſband 
is remitted, and the freehold 
and inheritance of the wife 
baniſhed cleane away, 

Priſt meſme la feme 
al feme. Here it is good 
to be ſeene what things are 
given to the huſband by mar- 
riagd. (1) Firſt, it appeareth 
here by Littleton, that if a 
man taketh to wife a woman 
ſeiſed in fee / J, he gaineth 
by the intermarriage an eſtate 
of freehold in her right, which 
eſtate is ſufficient to worke a 
remitter, and yet the eſtate 
which the huſband gaineth 
dependeth upon uncertaintie, 
and conſiſteth in privitie [g]; 
for if the wife be attainted of 
felony, the lord by eſcheat 
ſhall enter and put out the 
huſbane : otherwiſe it is if 
the felonie be committed at- 
ter iſſue had. Alſo, if the 
huſband be attainted of felo- 
nie, the king gaineth no free- 
hold, but a pernancie of the 


profits during the coverture, and the freehold remaineth in the wife. [Y] Secondly, if the 


were 


poſſeſſed of a terme for yeares, yet he is poſſeſſed in her right; but he hath power to 


diſpote thereof by grant or demiſe ; and if he be outlawed or attainted, they are gifts in 


law. 


[*] Upon an execution __ the huſband for his debt, the ſheriffe may ſell the terme 


during her life ; but the hu 


and can make no diſpoſition thereof by his laſt will. Alſo, it 


he make no diſpoſition or forfeiture of it in his life, yet it is a gift in law unto him if he doe 
ſurvive his wife; but if he make no diſpoſition, and die before his wife, ſhe ſhall have it 
againe, And the ſame law is of eſtates by ſtatute merchant, ſtatute ſtaple, eit, wardſhips, 
and other chattels recalls in poſſeſſion. 


But if the huſband charge the chattell reall of his wife, it ſhall not binde the wife if ſhee 


ſurvive him. 


If a feme ſole be poſſeſſed of a chattell reall, and be thereof diſpoſſeſſed, and then taketh 
huſband, and the wife dieth, and the huſband ſurviveth, this right is not given to the huſ- 
band by the intermarriage, but the executors or adminiſtrators of the wife ſhall have it; ſo 
it is if the wife hath but a poſſibilitie. 

In the ſame manner it is if the wife be poſſeſſed of chattels reals en autry droit, as executrix 
or adminiſtratrix, or as gardeine in ſocage, &c. and ſhe intermarrieth, the law maketh no 


gift of them to the huſband, although he ſurviveth her. 


In the ſame manner if a woman 


grant a terme to her one uſe, taketh huſband, and dieth, the huſband ſurviving ſhall not 
have this truſt, but the executors or adminiſtrattrs of the wife [7] ; for it confiſteth in pri- 
vitic : and fo hath it beene refolved by the juſtices. Chattels reals conſiſting meerely in ac- 
tion the huſband ſhall not have by the intermarriage, unleſſe he recovereth them in the life 
ot the wite, albeit he ſurvive the wife; as a writ ot right of ward, a valore maritagii, a for- 
teirure of marriage, and the like, whereunto the wife was intitled before the marriage. 

But chattels reals being of a mixt nature, viz. partly in poſſeſſion, and partly in action, 
which happen during the coverture; the hutband ſhall have by the intermarriage, if hee ſur- 
vive his wite, albeit he reduceth them not into poſſeſſion in her life-time ; but if the wife 


ſurviveth him, ſhe ſhall have them. 


As if the huſband be ſeiſed of a rent ſervice, charge, 


or ſeck, in the right of his wife, the rent become due during the coverture, the wife dieth, 
the huſband ſhall have the arrerages; but if the wife ſurvive the huſband, ſhe ſhall have 


them, and not the executors of the huſband. 


So it is of an advowſon, if the church be- 


come voyd during the coverture [4], he may have a guare impedit in his owne naine, as ſome 
hold: but the wite ſhall have it if ſhe ſurvive him; and the huſband, if he ſurvive her: er 


fic de fimilibus, 


But 


® &c, not in L. and M. nor Roh; 


(4. Rep. 29.) 


Jig. H. 4-6. Stanf. I. ». b. 
18. E. 4. 3. 11. H. . 19. 
10. H. 6. 11. 7. H. 6. 9. b. 


vide Sect. 58. 
? 4- A\l. . P E. . 
40 166. Ln a 


(1. Rep. 30 a. 


1. Roll. Abr. 343, 344. 
5+ Rep. 17. Hob. 28g.) 


[4] PI. Com. fol. 260. b. Dame 
Hale's caſe. go. Al, 5. 

38. H. 6. 23. 21. F. 4.35. 

7. E. 4. 6. 7. H. 7. 2. 10. H. 6. 11. 
[*] Mich. 26. & 25. Eliz. inter 
Amnor & Lodington in briefe 
deerror adjudge in both Courts. 


Lib. 8. fol. 96. Mat. Manning's 
cale, | 


„H. 6. fol. 2. 
{ 1. Roll. Abr. 346.) 


Vid. Sect. 38. 


pl. Com. fol. 294. Oſborne's 
caſe, and there fol. 192. b. 
Wroteſley's caſe. 


[i] Paſch. 32. Eliz. in Cancellar. 
uin Witham's caſe. Hill. 38. Eliz. 
in Cancell. in Waterhouſe's calc. 
Wrotelley's caſe, ubi ſup. 


1 3- Quar. Imp. 57. 

1 4. 12. 38. E. g. 35. b. 
5 3. 19. . zo. H. 6. 21. 

F. N. B. 121. 22. H. 6. 25. 
29. E. 3. 40. 11. R. 2. 
Account 49. 12. R. 2. 

Briefe 639 5. E. 3. Exccut. 99. 


E. 
„A. 
E. 
N. 


4] 30. E. g. 13. 28. H. 6. g. 
7 H. 7.2, 


(1) On the intereſt auſlie the huſband takes in the chattells real and things in alien of his wiſe, Some obſervations have been of- 
fered to the reader, in a former part of this work, upon the nature of the eſtate which the huſband takes in his wife's lands of free- 
hold or inheritance. Sce ante 325. b. note 2. The following obſervations are now ſubmitted to his conſideration, upon the nature of the 
tereſt which the huſband takes in his wife's chattels real and things in action.—I. Where the huſband ſurvives the wife :=At the 
common law no perſon had a right to adminiſter. It was in the breaſt of the ordinary to grant adminiſtration to whom he pleaſed, till 
the ſtatute of the 21ſtof Hen. VIII. which gave it to the next of kin; and if there were perſons of equal kin, ,whichever took out 
adminiſtration firſt was entitled to the ſurplus. The ſtatute of diſtribution was made to prevent this injuſtice, and to oblige the admi- 
— to diſtribute. In thoſe caſes where the wife was entitled only to the truſt of a chattel real, or to any choſe in action, or con - 


ingent intereſt in any Kind of perſonalty, 


benctit of it or not. 


h 


it ſeems to have been doubted, whether, if the huſband ſurvived her, he was entitled to the 
Sce the commentary above, and 4. Inſt. $7. Roll. A 


br. 346+ All. 15. Wytham v. Waterhouſe, Cro. Eliz. 466. 

3. Rep. in Cha. 27. and Gilb. Ca. in Eq- 234 —By the 22 and 23 Car, II. c. 10. adminiſtrators are liable to make diſtributions ; 
but as the ac makes no exprefs mention of the huſhand's adininiſtering to his wife, and as no perſon can be in equal degree to the 

wife with the huſband, he was not held to be within the act. To obviate all doubts upon this queſtion, by the 29 Car, II. c. 3. $ 25. 

r Is dre that the huſbard may demand adminiſtration of his deceaſed wife's perſonal eſtate, and recover and enjoy the ſame, as he 
iht have don 


c before the ſtatute of the 22d and 23d of that reign. Upon the conſtruction of theſe ſtatutes it has been held, that the 
uſband may adminifter to his deceaſed wife, and that he 4s entitled, for his own benelit, to all her chattels real, things in action, truſts, 


= every other ſpecies of pertonal property, whether actually veſted in her and reduced into poſſeſſion, or contingent, or recoverable only 


+ ation or tuit,—lt was, however, made a queſtion after the ſtatute of 29 Car. 11: c. 3. 


$ 25. whether, if the huſband, having ſur- 


vived huis wite, afterwards died during the ſuſpence of the contingency upon which any part of his wife's property depended, or v ith- 


but having re 
tit ed to the benefit of 
{pecics of his wife 
the huſband” 


duced into poſſeſſion ſuch of her property as lay in action or ſuit, his repreſentative, or his wife's next of k in, were en- 

it. But by a ſerics of caſes it is now ſettled, that the repreſcmative of rhe huſband is entitled as much to this 
s property, as to any other; that the right of adminiſtration follows the right of the eftate, and vught, in caſe of 
death, after the wife, to be granted to the next of kin of the huſband. See Mr. Hargrave's Law Tracts, 475. And that 


u auminifiration de bonis nor of the wife is obtained by any third K iſon, he is a truſtee for the repreſentative of the huſband. See 
8 | 


Squibb 


Lib. 3. 


25. E. 3. 64. 10. H. 6. 11. 


Cap. 12. Of Remitter. Sect. 666. 


But if the arrerages had become due, or the church had fallen voyd before the marriage, 
F. N. B. 121. 92. H. 6. 25 there they were meerely in action before the marriage; and therefore the huſband ſhould not 
* 1 One have them by the common law, although he ſurvived her. And fo it is of releefes, mutati, 
— 8 8 mutandis. [I] But now by the ſtatute of 32. H. 8. cap. 37. if the huſband ſurvive the wife, 
21. E. 4. 4. 21. I. 7. 29. he ſhall have the arrerages as well incurred before the marriage, as after, 


11. H. 7. 4. 26. H. 8. 7. But the marriage is an abſolute gift of all chattels perſonals in poſſeſſion in her owne right, 
49. E. 3.10. 3. H. 6. 2g. 37- whether the huſband ſurvive the wife or no; but if they be in action, as debts by obligation, 

1 $ 6 It © * by 73. contract, or otherwiſe, the huſband ſhall not have them unleſſe he and his wife recover them. 
28. E. 3. 12. 90 WS 3. And of perſonall goods en auter droit, as executrix or adminiſtratrix, &c. the marriage is no 
Bre. 638, 639. 16. E. 4. 8. gift of them to the huſband, although he ſurvive his wife. (1) 


16. H. 6. Bre. 939. [n] If an eſtray happen within the mannor of the wife, if the huſband die before ſeiſure, 

[2] 43-E- 3.8. V. 10. H. 6. 11. the wife ſhall have it, for that the propertie was not in the wife before leiſure, 

* But as to perſonall goods, there is a diverſitie worthy ot obſcrvation betweene a propertie 
in perſonall goods (as is aforeſaid) and a bare poſſeſſion ; for if perfonall goods be bailed to a 
feme, or if ſhe finde goods, or if goods come to her hands as executrix to a bailiffe, and taketh 
a huſband, this bare poſſeſſion is not given to the huſband, but the action of detinue muſt be 


Vide Sea, 87, &c. 


1 


(Ant. 330. b.) 


brought againſt the huſband and wife. 
But now let us heare Littleton, 
Le quel ſerra inconvenient. 
uſed in many places. 


This argument ab inconvenirnti, our author hath 


Sect. 666, 


| {TE M, 2 feme ſeiſie de cer- 


taine terre en fee prent baron, 
le guel aliena meſme la terre a 
un auter en fee, * alienee leſſa 
meſme la terre al baron et ſa 


feme pur terme de lour deux 


vies, ſavant le reverſion al leſſor 
et a fes heires; en ceſi cas la 


feme eft ems en ſon remitter, et 


el eſt ſeiſie en fait en ſon demeſne 


come de fee, ſicome el fuit adevant, 
pur ceo que le repriſel del eſtate 


ferra adjudge en ley le fait le 


baron, et nemy le fait la feme; 
Hint nul folly poit eflre adjudge 
en la feme, que eft covert en 
tiel caſe. Et en ceſt caſe le leſſor 


nad + rien en le reverſion, pur 


ALSO, if a woman ſeiſed of 

certaine land in fee taketh 
huſband, who alieneth the ſame 
land to another in fee, the alie- 
nee letteth the ſame land to the 
huſband and wife for terme of 
their two lives, ſaving the rever- 
ſion to the leſſor and to his heires; 
in this caſe the wife is in her re- 
mitter, and ſhe is ſeiſed in deed in 
her demeſne as of fee, as ſhec was 
before, becauſe the taking backe 
of the eſtate ſhall be adjudged in 
law the fact of the huſband, and 
not the fact of the wife; ſo no 
folly can be adjudged in the wife, 
which is covert in ſuch caſe. And 
in this caſe the leſſor hath no- 


thing in the reverſion, for that 
the wife is ſeiſed in fee, &c. 


ceo que la eme eft ſeifie en fee, 
Se. 


LA feme eft en ſon remiltter. By this it appearcth, that albeit there be no moities 

betweene huſband and wite, yet this is a remitter preſently, and ſtaudeth not upon the 
ſurvivor of the wife, as ſome have thought: for if the eſtate gained by intermarriage be a 
ſuthcient eſtate to worke a remiiter ; à fortior!, an eſtate made to the huſband and wife ſhall 
worke a remitter in the wife. And fo it is if tenant in taile infeoffe his iſſue being within 
age, and his wife in fee, and dieth ; this is a remitter to the iſſue preſently, by the death of te- 
nant in taile ; though ſome have taought the contraric, 


21.F. 3.28. 29. E. 9. 43 

41. E. g. Remit. 11. 19. E. 3. 
Remit. 14. 35. Al. 12. 

38. E. 3. 24. 39. E. g. 29, 30. 
41. E. 3.17. 46. E. 3. 20. b. 
26. E. 3. 69. Vi. Sect. 676. 

11, R. 2. Remit. 12. 44-E. 3-17. 


Here 


4 ef added L. and M. and Roh. L Sc. ndt in L. and M. nor Roh. 


+ aſcun added L. and M. and Roh. 


(1) But they ſhall go to the adminiſtrator de Bonis v; for ſhould they go to the huſband, the creditors, legatecs, &c. of the de» 
ecaſcd would be thereby wronged. Nong to 11% editions 


KK» 


Squibb v. Wynne, 1. P. M. 358. Cart v. Reeve, ib. 382 — II. If the wife ſurvives the haſband := As to this point, there is a ma- 
terial difference with reſpect to chattels real, and goods, cattle, money, and other chatiels perſonal. All chattels perſonal become the 
property of the huſband immediately upon the marriage; he may diſpoſe of them without the con!ent or concurrence of his wife; and 
at his death, whether he dies in her life-time or turvives her, they belong to his perſonal repreſentative -A reſpect to her chattels 
real, as leaſes for years, there is a diſtinction between thoſe which are in the nature of a preſent veſted intereſt in the wife, and thoſe 
in which ſhe has only a poſſible or contingent intereſt» To explain this fully, it ſcems proper to mention, that it was formerly held, 
that a diſpoſition of a term of years to a man for his life was fuch a total diſpoſition of the term, that no diſpoſition could be made of 
the poſſible reſidue of the term, or at leaſt, that if it was made, the firſt deviſee might diſpoſe of the whole term, notwithſtanding the deviſe 
of the reſidue. This is reported by Dyer 74. to have been determincd by all the judges ina caſe in the 6h of Edw. VI. The cour: of 
chancery firſt broke through this rule, and ſupported ſuch future diſpoſit ions when made by way of truſt. Their example was followed by 
the courts of law in Matt. Manning's cafe, 8. Rep. 94. b. and Lampet's caſe, io. Rep. 46. b.— This diſpoſition of the refidue of a term, 
after a previous diſpoſition of the term to a perſon for his life, operates by way of exccutory deviſe, and the intereſt of rhe dev iſee at the 
reſidue is called a poſſibility. This poſſible intereſt in a term of years differs from a contingent intereſt, created by way of renminder. 
If a perſon limits a real eſtate to 4. for life, and after the decenſe of A. and if B. dies in A.'s life-time, to C. for a term of years, chis 
operates not as an executory deviſe, but as a remainder, and therefore is not to be conſidered as a poſſibility, hut as a contingent interetts 
Now, if a perſon marries a woman poſſeſſed of, or entitled to, the rruft of a pietent actual and veſted intetett in a term of years, or gn 
other chatrel real, it ſo far becomes his property, that he may d&itpole of it during her life; and if he ſurvives her, it veſts in him ab- 
ſolutely ; bur if he makes no diſpoſition of it, and the ſurvives him, it belongs to her, and not to his repreſentatives : nor is he, in this 
caſc, entitled to diſpoſe of it from her by will. dee Pred in Chan. 418. Factor v. Samyne, 2. Vern, 278. If a perfon marries a wo- 
man entitled to a poſſible or contingent intereſt in a term of years, if it is à legal intereſt, that is, ſuch an intereſt as, upon the deter- 
mination of the previous eſtate, or the happening of the contingency, will unmedliately veſt in poſictiion in the wife, there the hul- 
band ma aflizm it, unleſs, perhaps, in thoſe caſes where the pollibilicy or contingency is of ſuch a nature, that it cannot happen during 
the huſband's life-time, Ante 40. b. 19. Rep. 51. a. Hutt. 17. 1. Salk. 326. But it is an exception to this rule, at leaſt in equity, that 
if a future or executory intereſt in a term or other chattel is provided for the wife, by or with the conſent of the huſhand, there the 
huſband cannot diſpoſe of it from the wife; as it would be ablurd and unfair in the highck degree that he ſhould be allowed to —_ 

5 as 


Lib. 3. 


Note in the caſe of the feme covert, 


Of Remitter. 


* 


Here alſo it appearcth, that no follie in this caſe can be adjudged in a feme covert 
taking backe of the eſtate ſhall be 3 in law the act of the huſband. ub. ſup. 


„ for the The Marques of Winch. caſes 


e may be remitted in the life of the diſcontinuor, (Hob. 71.) 


becauſe ſhe hath a 1 right: but in the caſe of tenant in taile, the iſſue cannot be re- 


mitted in the life o 


E S en ceſt caſe 
M } te leſſour voile 


fuer action de wwaſt 
ders le baron et ſa 
feme, pur ceo que le 
baron avoit fait waſt, 
le baron ne poit bar- 
rer le lefſor pur mon- 
tre ceo, que le re- 
priſel del eftate fait 
a luy et a jon feme 
fuit un remitter a 
fa feme, pur ceo que 
le baron et eftoppe 
a dire ceo que eſt en- 
counter ſon feoffment, 
ct fon repriſel demeſne 
del eftate pur terme 
de die @ luy et a 
fa feme. Et uncore 
le lefſor nad Þ un re- 
werſion, Pur ceo que 
le fee ſimple eft en 
la feme. Et iffint 
home poit veier un 
matter en ceo caſe, que 
home ſerra eſtoppe per 
un matter en fait, 
coment que nul e- 
ſeripture ſoit fait per 
fait indent ou auter- 
ment. 


Seck. 667. 


BUT in this caſe if 
the leflor wil ſue 
an action of waſt a- 
22 the huſband and 
is wife, for that the 
huſband hath commit- 
ted waſt, the huſband 
cannot barre the leſ- 
ſor by ſhewing this, 
that the taking backe 
of the eſtate to him 
and to his wife was a 
remitter to his wife, 
becauſe the huſband 
is ſtopped to ſay that 
which is againſt his 
owne feoffement, and 
taking backe of the 
eſtate for terme of life 
to him and to his 
wife. And yet the 
leſſor hath no rever- 
ſion, for that the fee 
ſimple is in the wife. 
And ſo a man may ſee 
one thing in this caſe, 
that a man ſhall bee 
ſtopped by matter in 
fact, though there bee 
no writing by deed 
indented, or other- 
wile. 


the diſcontinuor, becauſe the iſſue hath no right untill his deceaſe. , 


P UR ceo que baron 
8 eft efloppe a dire, 
G's 


E/t oppe commeth of the II. 2. f. 4. b. Goddard's caſe, 
French word effoupe, from V. Sc. 41. & 693. 698. 679. 
whence the Engliſh word (Poſt. 363. b.) 
ſtopped: and it is called 
an eſtoppel or concluſion, 
becauſe a man's owne act or 
acceptance ſtoppeth or cloſeth 
up his mouth to alleage or 
plead the truth: and Linle- 
ton's caſe here provcth this 
deſcription. 

Touching eſtoppels, which 
is an excellent and curious 
kinde of learning, it is to be 
obſerved, that there be three 
kinde of eſtoppels, viz. by 
matter ot record, by matter in (Cio. Car. 388. 1. Roll. Ab 86, 
writing, and by matter in paiis, 

La] By matter of record, Ca] 43. AM. 29. 8. H. 4. 7, 8. 
viz. by letters patents, fine, 22. Af. 34. 15. E. g. Eltop. 239. 
recoverie, pleading, taking 4 E. 3. b. 133. 
of continuance, confeſſion, (++ Roll. Abr. 862.) 
imparlance, warrant of at- 
turncy, admittance. 

[5] By matter in writing, 
as by deed indented, by mak- [“ 4. H. 4. 1. 8. H. 7.6. 
ing of an acquittance by 3H 7. 24. 15. E. 4. 28. 


dced indented or deed poll, * - P Eilop. 12. 12. R. 2 


00 by defeaſance by decd in- [c] 8. R. 2. Eftop. 283. 

ented or deed poll. 35. II. 6. 18. 3. H. 6. 16. 
By matter in patis, as by 16. H. 7. 5. 34 H. 6. 19. 

lirerie. by ** by accep- 4 H. 4.29. 

rance of rent, by partition, 

and by acceptance of an 

eſtate, as here in the caſe that 

Littl:ton putteth ; whereof 

Littleton maketh a ſpeciall (1. Leo. 82. 158. 4 Rep. 53. 

obſervation, that a man ſhall 8. Rep. 63, 34.) 

be cſtopped by matter in the 

countrey, without any wri- 

ting. (1) 


To make the reader more capable of the learning of eſtoppels, theſe few rules, amongſt 


others, are to be knowne. 


[4] 33. H. 6. 19. 60. 30. II. 6. e. 


[4] Firſt, that every eſtoppel ought to be reciprocall, that is, to binde both parties; and = 5 A 336 17 2 125 
this is the reaſon, that regularly a ſtranger thall neither take advantage, nor be bound by 5. F 


the eſtoppell : [e] privies in bloud, as the heire ; privies in eſtate, as the feoffee, leflee, &c. 
privies in law, as the lords by eſcheat ; tenant by the curteſie, tenant in dower, the in- 


(3- Mod. 141.) 

60 8. All. 53. Br. Fines, 73. 
I. 6. 17. 21. E. 3. 35. 

cumkent 38. E. 3. 31. 20. E. 3. EItop. 187. 


* — . 
En tems 


& . — 
on —— ä—ê - —— 


* oe c not in L. and M. nor Roh. + un 


null, L. and M. and Roh. 


(1) The reaſons why eſtoppels are allowed, ſeem to be theſe : No man ought to alledge any thing but the truth for his defence, 
and what he has alledged once, is to be preſumed true, and therefore he ought not to contradict it; for as tis ſaid in the 4. Inſt. 252. 
a/levans contraria non off audiendus. Secondly, as the law cannot be known till the facts are aſcertained, fo neither can the truth of 
them be found out but by evidence; and therefore tis reaſonable that ſome evidence ſhould be allowed to be of ſo high and conclu- 
{ive a nature, as to admit of no contradictory proof. Note to the 11th edition. 


_— 


his own agreement. But this ſuppoſes the proviſion to be made before the marriage; for if it be made ſubſequent to the marriage, 
7 15 a mere voluntary act, and void againſt an aſſignee for a valuable conſideration. 1. Cha. Ca. 225- Lance 54+ Sir Edward Turner's 
Caſe, 1. Vern. 7. Pitt v. Hunt, 1. Vern. 18. Walker v. Saunders, 1. Eg. Ca. Abr. 58. With reſpe to things in action, they do 
nut vet in the huſband, until he reduces them into poſſeſſlion. It has been held, that the huſband may ſue alone for a debt due to the 
wite upon bond, but that if he joined her in the action, and recovered judgment and died, the judgment would ſurvive to her. Og- 
lander v. Baſton, 1. Vern. 396. Sce Allcyn 36. 2. Lev. 197. & 2. Vez. 677. The principle of this diſtinction appears to be, that his 
bringing the action in his own name alone, is a diſagreement to his wife's intereſt, and implies it to be his intention that it ſhould not 
{urvive to her; but if he brings the action in the joint names of himſelf and his wife, the judgment is, that they both ſhould reco- 
ver: fo that the ſurviving wiſe, not the repreſentative of the huſband, is to bring the ſctre facias on the judgment. His bringing 
he action, therefore, in the joint names of himſelf and his wife, does not, in effect, alter the property, or thew it to be his inten- 
tion that it ſhould be altered. In 3. Alk. zt. Lord Hardwicke is reported to ſay, that, at law, if the huſband has recovered a judg- 
ment for a debt of the wife, and dies before exccution, the ſurviving wife, not the huſband's executors, is entitled. This appears 
to bc the general principles of the courts of law, reſpe&ing the intereſt which the huſband takes in, and the power given him over, 
the things in action of his wife: but the courts of equity have admitted many very nice diſtinctions reſpecting them. it, a let» 
tlement made before marriage, if made in conſideration of the wife's fortune, entitles the repreſentative of the huſband dying in his 
Wife's life-time, to the whole of her things in action; but it has been ſaid, that if it is not made in conſideration of her fortune, the 
ſurvis ing wife will be enticled to the things in action, the property of which has not been reduced by the huſband in his life - time: 
lo, it it is in confideration of a particular part of her fortune, ſuch of the things in action as are not compriſed in that part, it has 
been faid, ſurvive to the wife. See Cleland v. Cleland, Cha. Prec. 63. 2. Vern. 502. Adams v. Cole, Caf. Temp- Talbot 168. 
In the cafe of Blois and the Counteſs of Hereford, 2. Vern. 301. a ſettlement was made for the benefit of the wife, but no mention was 
made of har pertonal cate. Lord-Keeper decreed that it ſhould belong to the repreſentative of the huſband ; aud ſaid, that in all caſes . — 

there 


1 
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Lib. 3. Cap. 12. Of Remitter. SeCt. 668. 


cumbent of a benefice, and others that come under by act in law, or in the poſt, ſhall be 
; bound and take advantage of eſtoppels; and that a rebutter is a kinde of eſtoppell. 

(/] 21- F. 4. 4. 23: 4 ff. ta. {/] Secondly, that every eſtoppell. becaufe it concludeth a man to alleage the truth, muſt 
17. II. 6. Eſlop. 273- 6 be certaine to every intent, and not to be taken by argument or inference. 
CCC 
Pi. Com. 398. eſtoppell, and not be ſpoken imperfonall „; as if it be ſaid, Ut dicitur, quia imperſonalitas 
17125 H: 6. 23- 46. E. 3. 12. non concludit, nec ligat : imperſonalis dicitur, quia fine perſona, [%] Neither doth a recitall 
49. E. 3-14. 8. fl. 3. 43. All. 5- conclude, becauſe it is no direct affirmation. 


3. El. Ds. 19%. 41 EL ib. 280% [] Fourthly, a matter alleaged that is neither traverſable nor materiall, ſhall not 


<q H. 6. thi), eſto 3 

175 F. 4. 7- 8. E. 4. 19. PPE» i 0 : 

e Dt Fog yk [4] Fifthly, regularly a man ſhall not be concluded by acceptance or the like, before the 
32. Al. 9. 35- H. 6. 20. title accrucd, 


(4] 33- H. 6. 16. 4. F. 3. 22. {/] tixthly, eſtoppell againſt eſtoppell doth put the matter at large. | 
6. * 4 7. 1 1. Gard, 15, n] Seventhly, matters alleaged by way of ſuppoſall in counts, ſhall not conclude after 
i125 11 3 50, Hl. G. 9 non- ux: otherwiſe it is after judgement given; and after non-ſuit, albeit the ſuppoſall in 


3. H. 4.9. 41. E. 3. 4 the count ſhall not conclude, yet the barre, title, replication, or other pleading of either 
17. 11. 3. 30. | partie, which is preciſely allcaged, ſhall conclude after non-ſuit ; and hereby are the bookes 
{m]2.R. 3-14. 2. R. 2. reconciled. 

Earn. a6, "40. E-3- 21. Eighthly, where the veritie is apparant in the ſame record, there the adrerſe party ſhall 
12. E. 4. 13- 18. E. 3. 31.35 · ö 2 ; 

44: E. 3- 45. 17. All. 27. not be eſtyppcd to take advantage of the truth; for he cannot be eitopped to alleage the 
45. E. 3. 2. 21. H. 7. 24. truth, when the truth apycareth of record. [(V] If a fine be levied without any originall, 
& ©. 4 3» £- 4-49 it iz voydable, but not void; but if an originall be brought, and a vetraæit entred, and after 
3. F. 4. 11- 4. E. 3-54 7. E. 6. that a concord is made, or a fine levied, this is void, in reſpect the veritie appeareth of re- 
5 W 5 2 9% cord. fo] An impropriation is made after the death of an incumbent, to a biſhop and his 
5, 3 4 — 28. H. 612. ſucceſſors; the biſnop by indenture demiteth the parſonage tor fortie yeare-, to begin after 
5. Ei. Dy. 22%. the death of the incumbent ; the deane and chapiter conftirme'h it, the incumbent dieth 
{ 0] 7. El. Dy. 244- tnis demiſe ſhall not conclude, for that it appearcth that he had nothing in the impropriation 


| till atter the death of the incumbent. 

V Braft, ſo. 420. 26. AT. 64, (p] Ninthly, where the record of the eſtoppell doth run to the ciſabilitie or legitimation of 
3% All. 10. 11. H. 4. 84. the perſon, there all ſtrangers ſhall rake benefit of that record; as outlawrie, excommenge- 
7. 1. 6. 7. 34. A. 3. 11. E. 3. ment, profeſſion, attainder ot premuntre, of felonie, &c baſtardie, mulie tie, and ſhall con- 
14 K e Roo 1 clude the partic, though they be ſtrangers to the record. ide in Littleten cap. Villenage, 
18 i 4 33. E. 3. Elivp. Stath. Seer. 196, 197, &c. But of a record concerning the name of the perſon, quaſitie, or addition, 
Le Hat. de 9. H. 6. ca. 11. no eſtranger thall take ad vantage, becauſe he ſhall not be bound by it. But vt, reader, that 
30. HI. 6. . Dot. & Stud. 69. in caſe of the mulertie prima facte, an eftranger ſhall take benefit of it, &c. But yet becauſe 
34. H. 6. 39. 18. F. 4. 1. b. he may be a multicy by the ecclciaſticall law, and a baſtard by the common law, therefore 
20. E. 4 10. againſt ſuch a certificate pleaded, the adverſe partie may alleage the ſpeciall matter, and confeſſe 
the certificate of the biſiop according to the ecclefiaſticall law, and alleage further the ſfeciall 

matter according to the common law, whereunt the adverſe partic mult anſwer ; and fo are 

the books that treat ot this matter to be reconciled, (1) But now let us returne to Littleton, 


Sect, 668. 


(Ant, 192. b.) TA feme pria d ire M ES ji en action BUT if in the ac- 
reſcerve et ſoit re- de waſt le ba- tion of waſt the 

ſeerves Receipt, replies run fail default a huſband make default 

commeth of the Latine verbe e graund diſtreſſe, to the grand diſtreſſe, 


rec i pere, fo called becauſe "Sf?" 
the wife, upon the default of et /a feme rid 4 etre and the wife Pray to 


her huſband, is received as a receide et ſoit receive, be received, and is re- 
on {ole alone, without her e monſira bien tout ceived, ſhee may well 
uſband, to defend her right; 
20. E. 1. Deſenſio juris. and it is alſo c.\tled defenfio ju- le matter, et coment ſhew the whole mat- 
4 Low: Fog wan | _ _ el eft en fon remit- ter, and how ſhee is in 
m: eceiv 
15 w., . 6. d, n ub. . lel ſtatute: and yet ib] an. ter, et el barrera le her remitter, and ſhee 
tract. to. 203- «Ub. 3. L. 0 7 | . 
— Encoptia 399 5 cient authors who wrote be- leſſor ae on action, ihall barre the leſſor 


fore the ſtatute, doe ſpeake of @ ©: * 4 
a kind oft receit at the com- Sc. of his action, &c. 


mon law. The civihans call refecit, adͤm ſionem tertii pro ſu» intereſſe, which more properly 
is reſembled to the receit of him in the reverſion or remainder, that is no part to the weit. 


Sect, 
io | Sc. not in L. and M. nor Roh; 


(1) See note 1+ to page 245+ A. 


na A a a. ad * a 9 1 * 


there was a ſettlement equivalent to the wife's portion, it ſhould be intended that he is to have the portion, though there is no agree - 
ment for that purpoſe. See Eꝗ- Ca. Abr. p. 69. 2d, If the huſband cannot recover the things in action of his wife but by the 
afliftance of à court of equity, the court, upon the principle that he who ſecks equity muſt do equity, will not give him their 
alliſtance to recover the property, unleſs he either has made a previous proviſion for her, or agrees to do it out of tlie property 
praved for ; or unleſs the wife appears in court, and conſents to the property being made over to him. 2. P. W. 641. 3. P. M“. 12+ 
Tanticld v. Davenport, Tothill 179. 2. Vez. 669. Neither will the court, where ho ſettlement is made for the wife, direct the for- 
tune to be paid the huthand, in all caſes where the appears in court perſonally, and conſents to it. 2.Vez, 379 It appears to be agreed 
that the intereſt is alwavs payable to the huſband, it he maintains his wife, 2. Ver. 361. 2.3 yet, where the huſband receives a 
great part of the wife's fortune, and will nut ſettle the reſt, the court will not only ſtop the payment of the reſidue of her fortune, but 
will even prevent his receiving the intereſt of the readue, that it may accumulate for her bencfit, 3. Atk. 21. 3d, Voluntecrs 
and affignces on a commithon of bankruptcy, arp, in caſes of this nature, ſubje d to the ſame equity as the huſband ; and are there- 
fore 1equired by the court, if thev apply for its alliftance in recovering the wife's fortune, to make a proper proviſion for her ou: of 
it. 2. Ark. 420. Jacobſon v. Williams, 1. P. W. 382. Bur if the huſband affigns either the truſt term of his wife, or a thiag in 
ation fot a valuable contideration, the court does not compel the aflignce to make a proviſion for the wife. See fir Edward Turner's 
Cafe, 1. Vern. . LInthecaſe of Pitt v. Hunt, 1. Vern. 18. Lord Chancellor Nottingham expreſſed great ſurprize at the determina- 
tion in fir Edward Turncr's cate, but he thought himſelf bound bv it. Lord Thurlow, by the manner in which he is reported to 
have expreſſed himſelf in the cauſe of Worral v. Marlar, and Buſhnan v. Poll, (ſee Mr. Cex's very valuable edition of Peere Wil- 
liams's Reports, note to pige 45399 vol. I.) ſeems to be of the ſame way of thinking. His lordſhip there ſaid, ** he had conſidered 
« the ſeveral cites upon tins fubiect, and did nor find it any where decided, that if the huſband m2% es an actual athænment by cca- 
tra dt fora valuable contideration, the athgnce ſhould be bound to make any proviſion for the wife out of the property aflignec; 

but that a court of equity has much greater conſideration for an aſſigument aQually made by contract, than for. an all gument by 
mere operation of law : for as to the latter, his lordihip declared it to be his opinion, that when the equitable intereth of the wite 
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Lib. 3. 


He AR en cheſcun 
cas lou feme eſt 
receive pur default 
ſon baron, el pledera 
et avera meſme J ad- 
vantage en plee ple- 
dant, come el futſſoit 
feme ſole, * Ec. Et 
coment que J alienee 
faſt le leas al baron et 
a ſa feme per fait en- 
dent, uncore ceo eff 
remitter à la feme. 
Et auxy, coment que 
Palienee rendiſt meſine 
ha terre al baron et a 
fa feme fer fine pur 
terme de lour vies, 
uncore ces eft un re- 
mitrer al feme, pur 
ceo que feme covert 
que prent eſtate per 
fine, ne ſerra my ex- 
amine per les juſtices, 
A 


Of Remitter. 


Sect. 669. 


FOR in every caſe 


where the wife is 
received for default of 
her huſband, ſhe ſhall 
pleadand havethe ſame 
advantage in pleading, 
as ſhee were a woman 
ſole, &. And albeit 
that the alienee made 
the leaſe to the huſ- 
band and wife by deed 
indented, yet this is a 
remitter to the wife, 
And alſo, albeit the 
alience rendereth the 
ſame land to the huſ- 
band and his wife by 
fine for terme of their 
lives, yet this is a 
remitter to the wife, 
becauſe a feme covert 
which takes an eſtate 
by fine, ſhall not be 
examined by the juſ- 
tices, &c. 


Sect. 669, 670. 


C O ME e uiſſoit 
Lowe ſole, Sc. In 
this 


ion foure things are 
to be underſtood. 

Firſt, when a feme covert 
is received, that ſhe ſhall plead 
as if ſhe were ſole. And this 
is regularly true, yet holdeth 
not in all caſes; [e] for if a 
feme covert be received in an 
aſſiſe, and plead a record and 
faile, therefore ſhe ſhall nor 
be adjudged a diſſeiſor, as ſliee 
ſhould be if ſhee were ſole, 
&c. So if a feme covert onely 
levie a fine executorie, and a 


ſcire facias is brought againſt 


her and her hufband, if ſhee 
be received upon the default 
of her huſband, ſhee ſhall barre 
the conuſee, which if ſhe had 
been ſole, ſhoe could not doe, 
aud in ſome other caſes, 
Secondly, that though the 
eltate taken backe be by deed 
indented, yet that ſhall not 
hinder the remitter in caſe of 
a f-me covert, or an infant. 
Thirdly, that though it be 
by fine /ur render, yet that 
ſhall not hinder the remitter ; 
becauſe a feme covert is not 
to be examined upon any fine, 
but when ſhkee and her huſ- 
band paſſe ſome eſtate or iu- 


tereſt, or releaſe her right by a fine of the lands or tenements. | 
Fourthly, if the huſband levie a fine of his wife's lands, and the conuſee grant and ren» T,jq, 27. Eliz. inter Owen & 
der the land to the huſband and wife, although the wife be not partie to the originall, nor Morgan. Rot. 276. in banco com- 


to the conuſans, and therefore ſhe ought not by the law to take any preſent eſtate but by way muni, 


353 


fe] 37- AT. 1. 


17. AN. 17. 29. E. 3. 43 
5. E. 3. Voucher 178. 


(16. Rep. 43.) 


Li. g. fol. 5. the mar- 


of remainder only ; yet here it is proved by Liitleton, that the grant and render de facto to the queſſe of Wincheſter's caſe. 


wite in os, oe is not void; 


error; an 


for then it could not 


worke a remitter, but voidable by writ of 
that avoidable eſtate doth worke a remitter. (1) 


Ne ſerra my examine per les juſtices, &c. 


7. E. 3. 64. 13. E. 3. Vouch- 
er 119. 


The examination of a feme c- (g. Rep. 3.8.) 
vert ought to be ſecret; and the effect is to examine her, whether thee be content to levie a 


fine of ſuch lands (naming them particularly and diſtinctly, and the ſtate that paſſeth by the 


line) of her owne voluntary free will, and not by threats, menaces, or any other compulſorie 
meanues. ; 


Sect. 670, 


ET hic nota, que quant aſcun A ND here note, that when any 
choſe paſſera de la feme que thing ſhall paſſe from the wife 

eſt covert de baron per force which is covert of a tend of 
| un 


„Sc. not in L. and M. nor Roh. + Cc. not in L. and M. nor Roh. 


hs Þ * .' * 1 | | | | 't 
(i) V. From this paſſage, and others mentioned both by Littleten and Coke, it af pears to be u general rule, that the remitter Mall 
take efeQ, though the eftate which made the remitter is wotdable ; as if it be taken from an infant, a feme covert, or upon condition. 
dee Com. Dig. vol. 5. 415. 


1 


„—— * 


was transferred to the creditor of the huſband by mere operation of the law, he ſhould exactly be in the place of the huſband, and 
vas fubject preciſely to the ſame equity in reſpect of the wife.” ath; But notwithſtanding the uniform and earneſt ſolicitude 
of the courts of equity to make ſome prov iſion for the wife out of her fortune, in thoſe caſes where the huſband, or thoſe claiming 
under him by att of lau, cannot come at it, without the affiſtance of the courts, ſtill it does not appear that they have ever interfered to 
prevent its being paid the huſband, or to inhibit him front recovering it at law. 2. Atk. 420. In Cha. Prec· 414+ it is obſerved, that if 
te truſices pay the wife's fortune, it is witnout remedy, sth, Money due upon 4 mortgage is conſidered as a thing in action. It 
ſeems to have betn formerly underſtood, that as the huſband could not diſpoſe of lands mortgaged in fee without the wife, the eſtate 
remaining ia the wife carricd the money along with it to her and her repreſentatives ; but that as the huſband had the abſolute power of 
2 term of years, there was nothing to keep a mortgage debt, ſecured by a term, from going to the huſband's repreſentatives ; but this 
diſtinstion no longer prevails z and it is now held, that though, in the caſe of a mortgage in fee, the legal fee of the lands in mortyage 
continues in the wife, the is but a truſtee, and the truſt of the mortgage follows the property of the debt. Sec Boſwell v. Brander, 
1t Peerc Williams 455. Bates v. Dandy, 2. Ark. 207. Cth, If baron and feme have a decree for money in the right of the 
ere, and then the baron dies, the benefit of the decree bclongs to the feme, and not to the exccutor of the huſband. This was certi- 
tied by Hyde chief-juſtice, and his certificate confirmed by lord chancellor, Michaelmas, 15. Car. II. Manvers v. Martin, 8 
Ca. 27. if the wife has a judgment, and it is extended upon an eit, the huſband may aſſign it without a conſideration 4 lo i a 
zadgment be given in truſt for a feme ſole, who marries, and, by conſent of her truſtees, is in poſſeſſion of the land extended, the huſ- 


band may 2flign over the extended intereſt 3 and by the ſame reaſon, if the feme has a decree to hold and enjoy lands until a debt due 
to her is paid, and the is in poſſellion of the laud under this decree, and narcies, the huſband may aflign it without any contiderazion, 


3 8 


Or 10 is in nature of an extent. 3. Peere Williams 200. 


Lib. 3. 


4) 15- E. 4 28. 
12 Z. 3. 6. 9. H 
20. E. g. tit. Cui in vita 10. 


Cap. 12. 


2 4. E. 3. 31. 
. 6. 42. 


tun fine : ficome le baron et la feme 
feſont un conuſance de droit à un 
auter, &c. ou feſoyent un grant et 
render a un auter, ou releſſent per 
ea auter, et fic de imilibus, /au 

le droit del feme paſſeroit del feme 
per force de meſme le fine; en touts 
tielx caſes la feme ſerra examine 
devaunt que la fine ſoit accept, pur 
ceo que ttels fines concluderont tiels 
ſemes coverts a touts jours, * &c. 
Mes lou riens eſt move en le fine 
for ſque tantſolement que le baron 
et la feme preignont eſiate per 
force de meſme le fine, ceo ne con- 
cluder la feme ; pur ceo que en ttel 
cas el jammes ne ſerra my examine, 


+ Ec. RR 


UANT afcun choſe paſſera de 
fine, &c 


Of Remitter. 


force of a ine as if the huſband 


and wife make conuſance of right 


to another, &c. or make a grant 


and render to another, or releaſe 
by fine unto another, et /ic de ſimi- 


libus, where the right of the wife 


ſhall paſſe from the wife by force 
of the ſame fine; in all ſuch caſes 
the wife ſhall be examined before 
that the fine be taken, becauſe that 
ſuch fines ſhall conclude ſuch 
femes coverts for ever. But where 
nothing is moved in the fine but 
onely that the huſband and wife doe 
take an eſtate by force of the ſaid 
fine, this ſhall not conclude the 
wife; for that in ſuch caſe ſhe ſhall 
not be at all examined, &c, 


la fene covert, &c. per force dun 


An« of this opinion is [4] Littleton in our bookes, : 
* Therefore if the huſband and wife be tenants in ſpeciall tayle, and they levie a fine at the 


common law, and after the huſband and wite take backe an eſtate to them and their heires; 
in this caſe the eſtate tay le is not barred ; and yet againſta fine levied by her ſelfe ſhe cannot 
be remitted, becauſe thereupon ſhe was examined : but iu that caſe it the land defcend to het 


(*] 29-E. 3. 43. 46. E. 3 5 


iſſue, he ſhall be remitted, (1) 


Sect. 671. 


TEM. ſi tenant en taile diſ- 

continua le taile, et ad | ſue 
file, et moruſt, et la file efteant 
de pleine age prent baron, et le 
diſcontinuee fait un reteas de ceo 


ALSO, if tenant in taile diſcon- 

tinue the taile, and hath iflue 
a daughter, and dieth, and the 
daughter being of full age taketh 
huſband, and the diſcontinuee 


make a releaſe of this to the huſ- 
band and wite for terme of their 
lives, this is a remitter to the wife; 
and the wife is in by force of the 
taile, cauſe qud ſupra, Sc. 


al baron et a ſa feme pur terme 
de lour vies, ceo eft un remit- 
ter al feme, et la feme eſt eins 
per force de le taile, cauſi qua 
ſupra. 


ET la feme efteant de plein age prent baron, &c. Here it appeareth, tlat 

her full age when ſhe tooke baron is not materiall, but her coverture at the taking 
backe of the eſtate. And fo note a diverſitie betweene a remitter and a diſcent: for if a wo- 
man be diſſeiſed, and being of ful age taketh huſband, and then the diſſeiſor dieth ſeiſed. this 
diſcent ſhall binde the wife, albeit ſhe was covert when the diſcent was cait, becauſe ſhe was 
of full age when ſhe tooke huſband, as appeareth before in the Chapter of Diſcents. But 
albcit the wife that hath an ancient right, and being of full age, taketh a huſband, and the 
diſcontinuce letteth the land to the huſband and wife for their lives, this is a remitter to the 
wife; for remitters ts ancient rights are favoured in law. * 


(Ante 246.) 


Sect. 


Or. not in L. and M. nor Roh. + Sc. not in L. and M. nor Roh. + ie not in L. and M. nor Roh. 


(1) Since Littleton wrote, ſeveral ſiatutes have been paſſed, which have given riſe to a great extenſion of the doctrine reſpecting 
alicnations by huſbands of their wives eſtates. Theſe are chiefly the ſtatutes of the 4. II. +. reſpecting the force aud effect of tines, 
the 27. H. 8. for transferring uſes into poſſeſſion, and the 32. H. S. for preterving the cſtates of wives againſt the alienations of tit 
huſbands. The reader will find the effect of theſe ſtatutes upon the doctrine of rewitter, inveſtigated in a very copious and matter!“ 
- in lord chief - juſtice Hoban's account of his argument on giving judgment in the cafe of Duncomb v. Wins gd. See his 

cp. page 24. i 


Lib. 3. 


Of Remitter. 


Sect. 672. 


ITE M., terre foit done a le 

baron et a ſa feme, aver et 
tener a eux et a les heirs de lour 
deux corps engendres, et puis le 
baron aliena la terre en fee, et re- 
prent eſtate a T7” et a ſa feme pur 
terme de lour deux vies; en ceſt 
cas il eſt remitter en fait a le ba- 
ron et a ſa feme, maugre le baron. 
Car il ne poit eſtre un remitter en 
ceſt cas a la feme, finon que ſoit un 
remitter a le baron, pur ceo que 
le baron et ſa feme ſont tout un 
meſme perſon en ley, coment que 
le baron eſt. eftoppe de claymer, 
At pur ceo, ceo eft un remitter 
en luy enconter ſon alienation et 
. ſon repriſel demeſne, come eft. dit 


adevant F. 


ALSO, if land be given to the 

huſband and to his wife, to 
have and to hold to themand to the 
heirs of their two bodies begotten, 


and after the huſband alien the land 


in fee, and take backe an eſtate to 
him and to his wife for terme of 
their two lives; in this caſe this is 
a remitter in deed to the huſband 
and to his wife, mauger the huſ- 
band. For it cannot be a remitter 
in this caſe to the wife, unleſſe it 
be a remitter to the huſband, be- 
cauſe the huſband and wife are all 
one fame perſon in law, though the 
huſband be ſtopped to claime it. 
And therefore this is a remitter 
againſt his owne alienation and 
repriſel, as is ſaid before, 


ER E. it appeareth, that the huſband againſt his owne alienation, if he had taken the 
eſtate to him alone, could not haye beene remitted. But when the eſtate is made to the 
huſband and wife, albeit they be but one perion in law, and no moities betweene them ; 
yet for that the wife cannot be remitted in this caſe, unleſſe the huſband be remitted alſo, 


and for that remutters, a, hath beene often ſuid, are favoured in law, becauſe thereh 


y the 


more antient and better rights are reſtored againe ; therefore in this caſe, in judgement of 
law, both huſband and wife are renutted ; which is worthy of great obſervation. 
1 


Seat. 673. 


ITEM, terre feit done à un 

feme en taile, le remainder 
a un auter en tayle, le remain- 
der à le tierce en tayle, le re- 
mainder al quart en fee, ct la fome 
prent baron, et le baron diſton- 
tinua la terre en fee ; per cel diſ- 
eoutintance touts les remainders 
font diſcontinues, Car ſi la feme 
deviajt ſans iſſue, ceux en le re- 
mainder n averonut aſcun reme- 
die forſque de fuer lour briefes 
de formedoa en le remainder, 


Uthe ceo not in L. and M. nor Roh. 


ALSO, if land be given to a wo- 
man in taile, the remainder to 
another in taile, the remainder to 
the third in taile, the remainder to 
the fourth in fee, and the woman 
taketh huſband, and the huſband 
diſcontinue the land in fee; by this 
diſcontinuance all the remainders 
are diſcontinued. For if the wife 
die without iſſue, they in the re- 
mainder ſhall not have any reme- 
die but to ſue their writs of „ar- 
medon in the remainder, when 
_ quant 


+ Cc. added L. and M. and Roh, 


Seck. 672, 67 3. 


(Hob. 260 


(Hob. 255.) 


Lib. z. Cap. 12. of Remitter. Sect. 674. 


quant il avien! a laur temps*. Mes it comes to their times. But if af. 
i apres tiel diſcontinuance, eflate ter ſuch diſcontinuance, an eſtate 
ſoit fait a le baron et ſa feme pur be made to the huſband and wife 
time de lour deux vies, ou pur for terme of their two lives, or for 
terme d auter vie, ou auter eftate, terme of another man's life, or 
Sc. pur ceo que ceo eft un remit- other eſtate, &c. for that this is a 
ter al feme, ceo eſt f arxy unremit- remitter to the wife, this is alſo a 
ter a touts ceux en le remainder. remitter toall them in the remain. 
Car apres ceo que la feme que eſt der. For after that that the wife 
en fon remitter moruſt ſans iſſue, which is in her remitter be dead 
ceux en le remainder poyent en- without iſſue, they inthe remain- 
ter, &c. ſans aſcun action ſuer, der may enter, &c. without any 
Sc. En meſme le maner eft de action ſuing, &c. In the ſame man- 
ceux que ount la reverſion apres ner is it of thoſe which have the 
tiel tailes a. reverſion after ſuch entailes, 


41. E. 3. 17. 41. Af. 1. LI TTLETON having ſpoken of remitters to the iſſue in tai'e, who is privie in bloud, 

35. All. p. 4- and to the wife, who is pi1vic in | robe: now he ſpeaketh of remicters to them in rever- 
ſion or remainder expectant, upon an eſtate taile, who are privie in eſtate. And this caſe proveth 
that the wife is remitted preſently ; for the equitie of the law requireth, that as the diſconti - 
nuance of the eſtate in taile is a diſcontinuance of the reverſion or remainder ; ſo, that the 
remitter to the eſtate in taile, ſhould be a remitter to them in the reverſion or remainder, 


4. Al. p. 15. 44 E. 3. 3% Tenant for life the remainder to A. in taile, the remainder to R. in fee, tenant for life is 
— Roll. Ab, 421. 3, C10. 143. diſſeiſed, a collaterall anceſtor of 4. releaſeth with warrantie and dieth, whereby the eſtate 
W. Jones, 199.) ü taile is barred; the tenant for life re- entreth, the diſſeiſor hath an eſtate in fee ſimple deter- 
80. K. g. Aid. 29. minable upon the ſtate taile, and the remainder of H. is reveſted in him; and ſo note in this 


caſe the eſtate for lite and the remainder in fee are reveſted and remitted, and an eſtate of 
inheritance left in the diſſeiſor. It a fine be levied ſur grant et render to one for life or in 
taile, the remainder in fee, if tenant for life, or in taile, execute the eſtate for life or in taile, 
this is an execution of the remainder. 
Vid. Pl. Com. 489. Nichol's A gift in taile is made to N. the remainder to C. in fee, B. diſcontinueth and taketh backe 
caſe, & fol. 553. in Walſing- an eſtate in taile, the remainder in fee to the king by deed inrolled ; tenant in taile dieth, his 
bam's caſe. 17. Eliz. Dier, 344 iſſue is remitted, and conſequently the remainder, as Littlrton here ſaith ; and the diverſity 
25. K. 3. 2 tit, Reſceit. 28. is (a] betweene an actin law, for that may deveſt an eſtate out of the king, _ tortious act, 
3. 16. | * 8 ; 
49. E 3 5 Stafford's caſe, lib. or entry, or a falſe and a feined recovery againſt tenant for lite or in taile, which ſhall never 


[4] Se * de veſt any eſtate, remainder, or reverſion out of the king. [5] But a recovery by good ti- 
[4] Chatente, 's caſe, lib. 2, 53. tle againſt tenant tor lite, or in taile, where the remainder is to the king by defeaſible title, 
7. R. 2. Aide le Roy, 61. ſhall deveſt the remainder out of the king, and reſtore and remit the right owners, (1) 


23, E. 3 7. 


Sect. 674, 675. 
FE INT et faux ITEM, ſi home 22 Also, if a man let a 


(5. Rep. 85. 2. Inft. 360. action, 1. Adio flaet Ja un meaſe a un houſe to a woman 
11. Rep. 62. E Ln a 
falſa, but herevt ia feme pur terme de ſa for terme of her life, 
— e vie, ſavant le rever- ſaving the reverſion to 
5 ion al leſſour, et puis the leſſor, and after one 
Vd 22 ried: un ſuiſt un feint et ſue a feyned and falſe 
IV . . . 
by le] fatute to any ie. aux aftion envers la action againſt the wo- 
IJ W. 2. cap. &+ nant for life or in tayle feme, et recoveraſt man, and recovereth 
8 upon a recovery by de- : 
(Ant. 331+ b.) ke agciad than in a fe. le meaſe envers luy the houſe againſt her 
cipe, and lyeth againſt the per default, int que by default, ſo as the 
| | la 


Se. added L. and M. and Roh. + auxy not in L. and M. nor Roh. tc. added L. and M. and Roh. 


(1) VI. Thus it may be laid down as another general rule, that a remitter to the particular cute, is a remitter te him inthe te- 
werfen er remainders Sec Com. Dig. vol. 5+ 447+ 


Lib. 3. Of Remitter, Sect. 675. 385 


la feme puit aver en- woman may have a- recpreror. and hjs heires, jn * " 
13 . . ich Cale the particular Bratton lib. 4. 364. 
Vers luy n quod El gainſt him a quod et tenant was Nog remeHe Fleta lib. 5. cap. 28. * 1. 6 


deforceat, ſolongue le deforceat, according to at the common law, be. F. . f. — 3. 62. 


cauſe hee could not have (6 
ftatute de A gg theſtatuteof Weſtm. 2. neee 
ore le reverſion le le now the reverſion of called a quod ei deforceat, 


for eft diſcontinue, the leſſor is diſconti- for that they are part of the 
words of that writ, viz. Pre- 


unt que il, ne poit nued, ſo that he cannot cipe A. quod, He. redet B. (Cro. Jie. 205. 
aver aſcun action de have any action of e 2 Sc. quod Cro. Car. 278. 444) 
3 . . : clamat efje jus et maritagium 

waſt. Mes en ceſt caſe waſte. But in this cafe e 


i la feme prent baron, if the woman take huſ- 7% deforcear. 
et celuy que recoveraſt band, and he which re- Recoveraſt, &c. per 
igſa le meaſe al baron covereth let the houſe default. There hath beene (7.N. 8. 15g. v.) 


* Aa queſtion in our bookes 
et a ſa feme pur terme to the huſband and his upon theſe words(by defanle): 


de hour deux vies, la wife for terme of their as for example, whether a 
feme eft eins en ſon two lives, the wife is 7*coverie had by default in 
. al inbe a be an action of waſte againſt te- 
remitter per force del in her remitter by force nant in dower, or by ohh 
primer leaſe. of the firſt leaſe. courteſie, a quod ei deforcear 
lyeth by the ſaid ſlatute. 


Seck. 6 75. And divert hold opinion, that 


in that caſe no quod ei defor- W. 4. cap. 4. 
1 ceat lieth, for that judgement 
T i le baron ef AND if the huſband is not given by default ; for 
la feme font waſt, and wife make notwithſtanding the default, 


dea, | there goeth out a writ to en- 
le primer lefſor avera waſte, the firſt leſſor quire 4 wife fatto, ct qued 


envers eux breve de ſhall have a writ of wafum prediflum A. (le r- 


; 5 . | fendant) fecit; fo as the de- 
waſt, pur Ceo que en waſt againſt them, for fendant may give evidence, 


tant que la feme eft that inaſmuch as the and the jurors may finde for 


en ſon remitter, il eft wife is in her remitter, the defendant, that no waſte 
. hes need to hi was done : as in the aſlife 
remiſe a ſon reverſion, he is remitted to his re- albeit it bee awarded by de- 


Mes ſemble en ceſt verſion. But it ſeemeth fault, ye ny the want 
cas, ſi celuy que reco- in this caſe, if hee that 87e .cvivence, and tie te 


cognitors of the aſſiſe may 
veraſt per le fanx ac- recovereth by the falſe finde for the tenant; and 


45, ' 7 - therefore in thoſe caſes, the 
tion, voile porter auter action, will bring ano- * ee 


briefe de waſt envers ther writ of waſte a- tit per defaltan, as the ſta- 
le baron et ſa feme, le gainſt the huſband and tute and Lietleron ſpeaketh, F. N. B. fol. 155. E. 


* . . d _ } op g B. 2 
baron nad auter re- his wife, the huſband — 0, ) OT Os ON 


medy envers luy, mes hath no other remedie — Go w_ (hee lee tit 

= . . a quod ei deforeeat heth where . 4 „ 1 1 9. 38. 
de faire default @ la againſt him, but to cf tenant Can have no 1eme. l. = MD 
graund diſtres, &c. et make default to the die by attaint ; but in this 


I ſe (ſay th attain 
cauſer la feme deſire grand diſtreſſe, &c. and gas ge they) an attaint 


receive, et de pledercel cauſe the wife to be re- Thirdly, they hold, that (8. Rep. 58 
matter enversle ſecond ceived, and to pleadthis i" 5 4 — o 223 
. . rou agamit a 
leſſor, et monſirer co- matter againſt the ſe- in dower, or tenant by the 
ment Pattion per que cond leflor, and ſhew courtefie that have a free- 


. . . hold, yet the dammages are 
ur ecqver aſt #1 1 7 aux how the action wher by the principall ; for they were 
et feint en ley, &c. i. hee recovered was falſe recoverable againſt tenant in 


'f * i dower and by the courteſie 
int le feme poit * luy and fained in law, &c. by thr cli ip; — ah 


barrer, &c. ſothewifemaybarhim. the ſtatute of Glocefer gave 
the 


* luy not in L. and M. nor Roh. 


(1) Co. MSS. 215. p. 33. Flix. Elmer v. Nac ters. The caſe was this. Elmer and his wife, tenant in dower, brought quod e. 
de forceat verſus M. Thacker, who pleaded, that 30. Eliz. he brought waſte againſt the demandants win appeared, and upon nh! 
dicit V Thacker recovered damages and had judgment. The demandants replied, null waſt fait. The tenant demurred in law; and 
theſe points were moved, 1ſt, Whether quod ei deforceat lies upon recovery by default againſt tenant in dower in waſte, ad, Admit: 
ting that it does, whether quod ci deforceat lies upon the recovery by nihil dicit, as this caſe is. As to the ſecond point, the whole cout: 
reſolved clearly, that quod ei deforceat des not lie; for in as much as the judgment upon nihil dicit is after appearances there the 
default is not the cauſe of the judgment; and the flatute ſays, per defaltam : and for this reaſon judgment was given againſt the de- 
mandant, as appears aſterwaras in page 3<6. But as to the 1 ft point it was objefed, that quod ei deforceat does not lie upon defanit 
of tenant in dower in waſte, as is the caſe here; for if it flould lic in this caſe, he Rall avoid the verdid of twelve men, which 2145 
not the intention of the flatute, but only to relieve the tenant where he makes default ; therefore, in as much as the tenant, notw:th- 
flanding the default, might give evidence to rhe jury, then every perſon in policy might make default, 4. afterwards he might prevail 
upon evidence to have quod ei deforceat : and the reaſon of F. N. B. is, that the verditt has found waſte, 2. Hen. 2. If in avaſle the 
Jury find falſely, attaint lies, and 21 Hen. 6. 56. 34 Hen. 6. 12. ; / vhere the offiſe is awarded for default, yet the tenant may haue 
attaint, if it be found againſt him by falſe oath. 17 Ed. 2. Attaint ig 34 Hen. b. 1. Prior recovers in waſte, and has a writ of en- 
gur ry in waſte, and the heriff returns the evaſte 20 mar hs, and awards thut he fhall recover the plice waſted, and treble damages, and 
that he Hall have execution for the damages immediately, licet cellet execution for the thing waſted till the colluſion fhould be enquirgd 
into, therefore the damages are the principal; for it is no where four! thut execution ſhould he awarded of the ai ceffory before the prin- 
cipal : and for this 2 12 Rich. 2. Eftrepement 6. judgment /hil! nat be given inthe cſtrepemeut, becarſe it is only the acceſſory, 
watil judgment ſhall be given in the principal plea. And in Elm, caſe, ante 35 5+ it was reſolved, that this writ les nhon 1evavery 
by defauit inwaſte againſt tenant in dower, or any other tenant for lite, — Lord Not. MSS, 
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Lib. 3. Cap. 12. Of Remitter. Sc. 674, 675. 


7. Rep. 68. b.) the place waſted but for a penaltie, ſo as the nature of the action (ſay they) remaineth 
& 34. H. 6. 7. 40. E. 3. 37. ftill to bee perſonall, for that the dammages are the principall ; [4] and in proofe hereof 
e they cite divers authorities in law. And if two bring an action of waſte, the releaſe of one 
Le] 9. H. 5. 15. of them is a good barre againſt the other, [e] and fo retolved by the whole court; which 
proveth (ſay they) that the dammages are the principall: for if the land were the principall, 

30. H. 6. tit. Bar. 59. the relcale of one of them ſhould not barre the other, no more than ia an alliſe, a writ ot 


ward, an ejefione firma, &c. | 

Laſtly, they ſay, that in actions wh-re dammages are to be recovered, and the land 
is the principall, the demandant never counteth to dammages, and yet ſhall recover them: 
but in an action of wiſte the plaintiffe counteth to his dammage ; and if the dammages be 
the prancipall, then clecrely no quod ei deforceat lieth. 

Others doe hold the contrarie : and as to the firſt they ſay, that albeit that in the writ of 
waſte, judgement 1s not only given upon the default, yet the default is the principall, and 
the cauſe of awarding of the writ to enquire of the waſte as an incident thereunto : and the law 

[*] 17. E. à. 58. 29. E. 3. 42. alwayes hath reſpect to the firſt and principall cauſe ; and therefore upon ſuch a recoverie [+] 
N. B. 98. b ++ a wnt of deceit heth ; and that writ lieth not but where the recoverie is by default, S0 in 
\ 4 fol. 2. action of waſte againſt the huſband and wife, upon the default of the huſband, the wiſe ſtial 
be received; and yet the ſtatute there ſpeaketh alſo, per defaltam. So upon ſuch a recoverie in 
waſte againſt the baron and feme by default, the wife ſhall have a cut in vitã by the ſtatute ; 
and it ſpeaketh where the recoverie is per defaltam. And albeit the defendant may give 
in evidence, if he knoweth it; yet when he makes default, the law preſumeth he knoweth 
not of it, and it may be that he in truth knew not of it; and therefore it is reaſon, that 
ſeeing the ſtatute, that is a beneticiall ſtatute, hath given it him, that he be admitted to his 
24k 4k... uod ei deforceat, in which writ the truth and right ſhall be tried. And ſo it is of a recoverie 
| at "+1 1 80 y default in an aſſiſe; albeit the recognitors of the aſſiſe give a verdict, a guod ei deforceat 
Br. tit. quod ei deforc. 4. Paſch. lieth. And all this as to this point was reſolved by the whole court of common pleas ; and 
33- El. Rot. 1126. inter Ed. El- fo the doubt in 41. E. 3. 8. well reſolved. Nora, if tenant for life make default after de- 
mer & El. ſa feme, ten. en dower fault, and he in the reverſion is received and plead to iſſue, and it is found by verdict for the 
— — e hacker qemandant, the default and the verdict are cauſes of the judgement; and yet the tenant ſhall 
(Cro. Elia. 263. have a quod ei deforceat. | 
: As to the ſecond objection, that the defendant may have an attaint, Firſt. it was utterly 
f] 33. E. 3. quod ei defore. denied of the other part, [] that an attaint did lie in this caſe ; for though it be taken by 
4 uit. F. N. B. 156. the oath of twelve men, yet it is but an enqueſt of office, whereupon no attaint did lye on 
V. Fler. I. 5. c. 21 48. E. 3.19. either partie, as upon an enquirie of colluſion, although it be by one jurie, nor upon a 


* "$a PN 23 verdict of quale jus. Secondly, admitting that an attaint did lie in that caſe, yet it followeth 
2) 15. . Au 69. not ex conſequent, that a quod ci deforceat did not lie; [e] for if an aſſiſe bee taken by default, 


21. H. 6. 56. 34 H. 6.12. A un ei deforceat doth lie; and yet the partie may have an attaint ; for this is no enqueſt of 
office, but a recognition by the recognitors of an aſſiſe, who were returned the firſt day, 
and not returned upon the awarding of the aſſiſe by default. And as to the ſecond objec- 


(+. 3 44 Mo. 184- tion, of this opinion was the whole court in Xdward Elmer's caſe above mentioned. As to 
F. N. B. 107. c. 6. Rep. 8. b. the third objection, that the dammages ſhould bee the principall, becauſe they were at the 
17. Rep. 5.) common law; that is an argument (Tay the other ſide) that they are more antient, but not 

that they are more principall ; and treble dammages were not at the common law (for the 


common law never giveth more dammage than the loſſe amounteth unto), but are given by 
the ſtatute of Gloceſler; but the place waſted is worthier being in the realtic, than dam- 
mages that be in the perſonaltie: Et omne majus dignum trahit ad ſe minus dignum, quamvis 
minus dignum fit antiquius et à digniori debot fieri den.minat'o. And it is confeſſed, that in an 
action of waſte again{ tenant for life, or for yeares, the place waſted is the principall, be- 
cauſe the ſtatute of Glocefter doth give the place waſted and treble dammages at one time; 
for no prohibition or action of waſte lay againſt them at the common law; and in an action 
of w.ſte, if the defendant confeſſe the action, the plaintiffe may have judgement for the 
place waſted, and releaſe the dammages; which proveth (and fo Fiizherbert collecteth) that 


34. H. 6. 7. Waſt 30. 


8 e judgement of the acceſſorte: and an action ot waſte againſt tenant for life, is as reall as 


an action againſt tenant in dower, And as to the caſe of 9. H. 5. cited on the other fide, it 
was anſwered, that it was an action in the 7-//, which is only in the perſonaltie, and then 
the releaſe of the one duth bar both; neither could ſummons and teverance lie in that 
[k] 6. E. 3. 47. 48. E. 3. 19- caſe ; [4] but in an action of waſte (in the renee), either againſt tenant for lite or for yeares, 
the releaſe of the one duth not ba re the other; and in both thoſe caſes ſummons and ſe- 
(2. Rep. 68. b. Ant. 139. a. verance doth lie: and this point was alſo reſolved accordingly in Edward Elner”s caſe. 
285. a.) But when theſe three points were reſolved by the court for the demandant, then the councell 
of the tenant moved in arreſt of judgement another point, viz. that the judgement was given 
upon a uibil dicit, which is alwayes after appearance, and nct per defaitam ; and thereupon 


judgement was ſtayed. (1) 
But 


(1) Sir Edward Coke, in his commentary on the ſtatute of Glouceſter, 2. Inſt. 286. obſerves, that regularly in perſonal and mixed 
actions damages were to be recovered at the common law; but that in real actions no damages were to be recovered at the common 
law, becauſe the court could not give the demandant that which he demanded not; and the demandant in real actions demands no da- 
mages either by writ or count. The aflife was a mixed action; and therefore if upon the trial the demandant made out his title, his 
ſeiſin, and his diſſeiſin by the tenant, he had judgment to recover his ſeiſin and his damages for the injury ſuſtained. But the da- 
mages in theſe caſes were awarded againſt the diſſeiſors only, and not againſt their aliences or tenants. The ſtatute of Marlbridee, 

2. Hen. III. c. 16- gave damages in a writ of mortaunceſtor againſt the chief lord. The ſtatute of Glouceſter, 6. Ed. I. was a con- 
öderable extenſion of the law of damages. It ordained, that if the duleifor ſhould alien the lands, and ſhould not have whereof damages 
might be levied, the perſon into whote hands the tenements came ſhould be charged with the damages, ſo that each ſhould anſwer tor 
the time he held them; that the diſſciſce ſhould recover damages on a writ of entry /r diſſeiſin againſt him who was found tenant 
againſt the diſſeiſor ; that damages ſhould for the future be recovered in a writ of mortaunceſtor, as in one of novel diſſeiſin; and ali 
in writs of coſinage, aiel, and beſaiel; and generally, that damages ſhould in all caſes be rendered where the land was recovered 
againſt a man upon his own intruſion, or his own att. The ſtatute then mentions, that till that time damages had been taxed only 
to the value of the iſſues of the land: it was therefore provided, that a demandant in future thould recover the cofts of the writ pur- 
chaſed, together with the damages, not only in the above inſtances, but generally in caſes where he was entitled to recover damages. 
Thoꝰ this ſtatute only mentions the coſts of the writ, the conſtruction of it has been extended to the whole expence of carrying on the 
ſuit. Before this ſtatute the juſtices in eyre uſed, where the plaintiff obtained a verdict, to compute the expenccs of the ſuit, and in 
aſſeſſing damages, aſſeſſed a ſum ſufficient to ſatisty that ex pence, as well as the damages. The ſtatute of Marlbridge gave coſts in par- 
ticular caſes to the defendant; to that it is a miſtake to ſay, that the ſtatute of Glouceſter was the firſt ſtatute by which coſts were 
given. See Sayer's I aw of Coſts, p. 3- The gencral law of coſts (till reſts on the ſtatute of Glouceſter ; ſo that where coſts were not 
zecoverable before that ſtatute, they are not recoverable now, unleſs in thoſe cafes where they have been given by ſome ſubſequent 
Katute- | 


the dammages are not the principall ; for a man ſhall never releaſe the principall, and have 
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Lib. 3. olf Remitter. Set. 674, 675. 336 


But to returne to Litileton. Here he openeth a ſecret of law ; for the cauſe of this remit- (8. Rep. 62 336. F. N. B. 138. b. 
ter is, for that the tenant for life in this caſe might have a quod ei deforceat, for ſo Littleton 2“ Iuſt. 350.) 
ſaith : M int que il poit aver quod ei deforceat : Now it appeareth by our bookes, that the te- 
nant for life at the common law was remedileſſe, becauſe he could not-have (us hath beene 
ſayd) a writ of right; and conſequently the feme covert in this caſe could not bee remitted by 


the taking of an eſtate to her huſband and her, becauſe her right was remedileſſe, and could 


have no action. But when an act of parliament or a cuſtome doth alter the reaſon and cauſe = 2 = caſes 3 this 
thereof, thereby the common law it ſelfe is altered, if the act of parliament and cuſtome be - H. "+4 4 8 1. 6. 
purſued ; for Alteratd cauſd et ratione legis, alteratur et lex, et ceſſante cauſd ſeu ratione legis Gard. 72. 29. E. 3. 3 1 1 
ceſſat et lex as in this caſe the ſtatute of V. 2. giving remedie to this feme tenant for life, in bie Cuſtome. Lib. g. fol. 86. 
this it giveth her abilitie to bee remitted, becauſe her right is not now remedilefſe, but ſhee Juſtice Windbam's cafe, a. & b. 
hath an action to recover it. | 
And Littleton warily putteth his caſe, that the recoverie was had againſt the feme while 
ſhe was ſole ; for there was a time when it was a queſtion, whether a recoverie beeing had 
by defau:t againſt the huſband and wife, (the wife being tenant for life) the ſaid ſtatute 
gave a quod ei deforceat to the huſband and wife, for that the ſtatute gave it againft tenant 
in dower and tenant for life, &c. and here the huſband is not tenant for life, but 
ſeiſed in the right of his wife, and therefore out of 775 ſtatute: and of this opinion is 
one [g] booke ; but { Apices juris non ſunt jura, et param d:fferunt que re concordant) the con- 
— * beene adjud Fd, "and ſo that point is Cow in peace: ad the like in caſe of receit (5) 4 E- 255 ot 2 
for him in reverſion. But if the huſband and wife loſe by default, and the huſband die, the F. N. B. 156. a. 5. E. 4,9 
wife ſhall not have a guod ei deforceat ; for a cai in witd is given to her in that caſe by a for- 2- Z. 4. 13. F. N. B. 156. C. 
mer ſtatute, viz. V. 2, cap. 3. Theſe things are worthy of due obſervation, and points 33: "2 6.46. 2. E. 4. 11. 
of excellent learning; and Lirtleron in our bookes ſpeakes of another kinde of quod ei defor- A 
crat at the common law, upon a diſſeiſin, which you may read. But now let us heare him 
in his booke. | 
Le rever/ion eft diſcontinue, iſſint que il ne poit aver action de waſte, 45 F. 3. g. 44. K. 3. 24, 35. 
Here it appeareth, that when the reverſion is deveſted, the leſſor cannot have an adtion „, <; B. 60. 23. H. 8. 
of waſte, Becauſe the writ is, that the leſſee did waſte ad exheredationem of the leſſor, and 
that inheritance mult continue at the time of the action brought. And it is to bee obſerved, 
that in an action of waſte brought by the leſſor againſt the leſſee, the leſſee ia reſpect of the 
rivitic cannot plead generally, riens en le reverfron, viz. [] that the leſſor hath nothing [4] 46. E. 
in the reverſion, but he muſt ſhew how and by what meanes the reverſion is deveſted out of 30. H. 6. 
bim; and this holdeth (as hath been ſaid) betweene the leſſor and the leſſee: but if the 
rantee of a reverſion bringeth an action of waſte, the leſſee may plead generally, that he 
Path nothing in the reverſion, And yet in ſome ſpeciall oaſes an action of waſte ſhall he, 
albelt the leſſor had nothing in the reverſion at the time of the waſte done. As if tenant for 
life make a fe>ffment in fee upon condition, and waſte is done, and after the leſſee re-enter 
for the condition broken; in this caſe the leſſor ſhall have an action of waſte, And ſo if a (F. N. B. 112. b.) 
biſhop make a leaſe for life or yeares, and the biſhop die, the leſſee, the ſee being void, doth 
waſte, the ſucceſſor ſhall have an action of waſte. So if leſſee for life be diſſeiſed, and waſte 
is done, the leſſee re-enter, an action of waſte ſhall be maintained againſt the leſſee; and ſo 
in like caſes : and yet in none of theſe caſes the plaintiffe in the action of waſte had any 
thing in the erection at the time of the waſte made; but theſe eſpeciall caſes have their ſeve- 
rall and eſpeciall reaſons, as the learned reader will eafily finde out, (Poſt. 362. a.) 
Here note, that albeit the action be falſe and feigned, yet is the recoverie ſo; much re- 
ſpected in law, as-it worketh a diſcontinuance. [7] But if tenant for life ſuffer a common re- [i] 3. Aff. pl. 3. 5. E. 3. 
coverie, or any other recoverie by covine and conſent betweene the tenant for life and the Ent. Cong. 42. 15. E. 3. Age gg. 
recoveror, this is a forfeiture of his eſtate, and he in the reverſion may preſently enter for 41 E. 3. 18. per Finchden, 
the forfeiture. Since our author wrote, the ſtatute of 14 El. cap. 8. hath beene made con- if — = 4 * by fol. 15. 
cerning this matter, which is to be conſidered, [4] and hath beene well conſtrued and ex- 14. El. cap. s. 
pounded, and needs not here to be repeated, | LI Lib. 3. fol. 60. Lib. 1. fol.1 5. 
And it is to be obſerved, that although the diſcontinuance groweth by matter of record, 
yet the remitter may be wrought by matter in patis : and of the reſidus of theſe two Sections 
ſufficicut hath beene ſaid before, . . 


tit. Waſt. Br. 138. 
(Cro. Car. 40g 


Ant. 327. a. 334. b.) 
3. 20. 8. H. 6. 17. 
7. 


(Ant. 54.2. Mo, 62.) 


| SR. 


Lib. 3. 


(2. Inf. 38 F. N. B. 193.8.) 


44. E. 3-1 


7. 44. AM. 2 
43. Afl. 3. Vid. Sect. 666. 


Cap. 12. 


15. E. 4. 1. b. 7. H. 4-17. 


1. H. 7. 16. b. 3 
27, H. 8. 24 


14. Inſt, 146.) 


9 E. 3 30. 


JTEM, ff le baron diſcontinua 

le terre de ſa feme, et puis 
repriſt eſtate a luy et a ſa feme, et 
al tierce perſon pur terme de lour 
vies, ou en fee, ceo * neſt un re- 
mitter a la feme, forſque quant a 
et pur lauter moity 


la moity; 
e covient apres la 


baron de fuer un briefe de cui in 


vita +. 


Of Remitter, 


Sect. 676. 


mort ſon 


Sect, 676, 677, 


ALSO, if the huſband diſconti- 

nue the land of his wife, and 
after taketh backe an eſtate to him 
and to his wife, and to a third per- 
ſon for terme of their lives, or in 
fee, this is no remitter to the wife, 
but as to the moitie; and for the 
other moitie ſhee muſt after the 
death of her huſband ſue a writ of 


cut in vitd. 


Eo neſt remitter forſque quant al moitie, &c. Albeit there is authoritie 
in our bookes to the contrarie, yet the law is tzken as Littleton here holdeth it, and 
as before it appeareth in the like caſe in this Chapter, and for the reaſon therein expreſſed. 


ET fuis l baron 


revient, et agreca, 
Sc. 


is in the feme covert pre- 
ſently by the liverie before 
any agreement by the huſ- 
band; and of this opinion is 
Littleton in our bookes. 


Ala ouſter le mere. 
If hee had beene within the 
realme, it doth nor alter the 


caſe. a 


 Quere en ceſt caſe 


| le baron, &c. Here 3s 


a queſtion moved by Littleton, 
whether the diſagreement of 
the huſband fhall ouſte the 
wife of her remitter. And it 
ſeemeth that the diſagreement 
ſhall not deveſt the remitter. 

Firſt, becauſe the {tate made 
to the wife which wrought 
the remitter 1s baniſhed and 
wholly defeated, and therefore 
no diſagreement of the huſ- 
band can de veſt the ſtate gain- 
ed by the leaſe, which by the 
remitter was deveſted before. 

Secondly, for that the 
law having once reſtored her 
antient fo, better right, will 
riot ſuffer the diſagreement of 
the huſband to deveſt it out 
of her, and to revive the diſ- 


® 10.7 , L. and M. and Roh. 


In this caſe the eſtate 2 


Sect. 677. 
JTE M. Ile baron 


diſcontinue la terme 
a feme, et ala ouſter 
le mere, et le diſcon- 
tinuee leſſa meſme la 
terre al feme pur terme 
de ſa vie, et liver a luy 
ſeiſin; et puis le baron 
revyent, et agreea a 
cel liverie de ſeiſin, ceo 
eſt un remitter a la 
feme : et uncore ſi la 
feme fuiſſoit ſole al 
temps de le leas fait 
a luy, ceo ne ſerroit 
a luy un remiter. 
Mes entant que el 
Fuit covert de baron 
al temps de la leas, 
et de le liverie de ſei- 


fin fait a luy, coment 


ue el priſt ſolement 
e trverie de ſeiſin, ceo 
uit un remitter a 
luy, pur ceo que feme 
covert ſerra adjudge 


T Sc · added 


ALSO, if the huſ- 

band diſcontinue 
the land of his wife, 
and goeth beyond ſea, 
and the diſcontinuee 
let the ſame land to 
the wife for terme of 
her life, and deliver to 
her ſeiſin; and after 
the huſband commeth 
backe, and agreeth to 
this liverie of ſeiſin, 
this is a remitter to 


the wife: and yet if 


the wife had beene 


ſole at the time of the 
leaſe made to her, this 
ſhould not be to her 
But inaſ- 
much as ſhe was covert 
baron at the time of 
the leaſe, and liverie 
of ſeiſin made unto 
her, albeit ſhee taketh 
only the liverie of ſei- 
ſin, this was a remitter 


ficome 


a remitter. 


L, and M. and Rok, 
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Lib. 3. 


ficome enfant deins 


age en tiel cas, &c. 
Quezre en ceſt cas ſi le 
baron quant ilrevient, 
voil diſagree a le leas 
et livery de ſoijin fait 
a ſon ſeme en ſon ab- 
ſence, ſi * ceo onftera 
jon feme de fon remit- 


ter Þ+, ou nemy, Sc. 


Of Remitter. 


to her becauſe a feme 
covert ſhall be adjudg- 
ed as an infant with- 
in age in ſuch a caſe, 
&c. Qusæœre in this caſe 
if the huſband when 
hee comes backe, will 
diſagree to the leaſe 
and livery of ſeiſin 


made to his wife in 


his abſence, it this ſhall ouſte his wife of her 


remitter, or not, &c. 


Sect. 6 78. 357 


continuance, and reveſt the 
wrongfull eſtate in the diſ- 
continuee. 

Thirdly, for that remitters 
tending to the advancement of 
ancient rights are favoured in 
law. 

And ſo it is for the ſame 
cauſes, if the wife ſurvive her 
huſband, ſhe cannot claime in 
by the purchaſe made durin 
the coverture ; but the law 7 
judgeth her in her better right. 
But if both eſtates be waive- 
able, there albeit the wife pri- 
md facie is remitted ; yet atter 
the deceaſe of her huſvand, ſhe 
may elect which of the eſtates 


ſhe will. As if lands be given to the huſband and wife, and their heres, the huſband make 
a ſeoffment in fee, the teottce giveth the land to the huſband and wre and the heires of their 
twe bodies, the huſband dieth ; in this cafe the wife may elect which of the eſtates thee 
will; for both eſtates are waiveable, and her time of election and p wer of wayver accrewed 


to her firſt after the dereaſe of her huſband. 


If lands be given to a man and the heires fe- 


males of his body, and he maketh a feoffment in fee. and take backe an eſtate to him and his 
heires, and dieth, having ifſue a daughter, leaving his wite g ment enſcint with a ſonne 
and dicth, the daughter is remitted ; and albeit the ſonne be afterward borne, he ſhall not 


deveſt the remitter. (1) 


JTEM, | le baron 

diſcontinua les te- 
nements ſon feme et 
le diſcuntinuee eft dif- 
feijur, of puis te difjei- 
four Jiſſa meſmes les 
tenements a le baron 
et a for feme pur terme 
de Tre, ceo eff un 
remitter a lu jeme. 
Mes fi le baron et 
for feme fueront de co- 
win I et eonfout que le 
difſerfin doit efie falt, 
dongues if weft re- 
mitten a fon feme, pur 
ceo que el oft difſeiſe- 
rege. Mes ſi le baron 
uit de covin et con- 
ſent a te dliſſeiſin, et 


nemy la jeine, don ue 


ie, L. and XI. and Roh. 


VII. Ie tler defeats the evrona ful oflate immediately without entry; yet where both eſtates are waiveable by a wife, with- 


Sect. 678. 
ALSO, if the huſ- 


band diſcontinue 
the lands of his wife, 
and the diicontinuee 
is diſſeiſed, and after 
the diſſeiſor letteth the 
ſame lands to the huſ- 
band and wite for 
terme of life, this is a 
remitter to the wife. 
But if the huſband and 
his wife were of co- 
vine and conſent that 
the diſſeiſin ſhould be 
made, then it is no 
remitter to his wiie, 
becauſe the is a diſſei- 
lercfle. But if the huſ- 
band were of covin and 
conſent to the diſſei- 
fin, and not the wife 


0 0 » 3. - 1 wh 1 0 n | " * * 
mat prejudice to a third perion, the mav wave which the pleaſes. 


remamder-man. Hob. 71. 255: 


T puis le diffeifor 
. loffa meſme les tene- 


ments, Sc. Note, ſo much 
are remitters favoured in law, 
thut the ſtate made by the diſ- 
ſeiſor (which commeth to the 
land by wrong. and upon whom 
the entry of the ditcontinuee 
13 lawful) doth remit the wife, 
and deveſteth all out of the 
diſcontinuce. albeit he hath a 
watrantic of the land. 


Mes ſi le baron et 


eme fueront de covin et 


conſent, &c. Here it ap- 
peareth that covin and conſent 
of the huſband and wife doth 
hinder the remitter of the wite 
tor covine and conſent in inany 
caſes to do a wrony, doth 
choak a meere right, and the 
in manner doth make a good 
matter unlawtull, 


Covin, Covina, com- 
meth of the French word 
Convine, and is a ſecret aflerit 

deter- 


+ o nemy, Se. not in L. and MI. nor Roh. nor MSS. f et—on, L. and M. and Roh. 


+ 


But if a third perſon is intereſted, the mult take her ancient eſtate, 
Thus, if rhac be a ſeolment to the hutband and wife in tail, remainder to 4. the huſband ditcontiaues, and takes back an eſtate 0 
Um and his wife im tail, remainder to B. though the wife in reſpect to herſelf may take either the original eſtate tail, or the eſtate tail 
created by the feoffment, both the egtates being after marriage; yet ſhe ought to take the firſt, being for the benetit of A. the rightful 


8 U 


47. E. 3. 18. 
(Plo. 114. b.) 


18. Elia. Dier 351. 


(2. Rep. g7. g. Rep. 26. b. 32. 8. 
2. Roll. Abr. 421, 422, 423. 


9 Rep. 140. b. 2. Cro. 489. 
Ante 246. a. 348. 3. Leon. 2.) 


18. E. 4. ubi ſupra. 


(3. Rep. 71) 


PI Com. 546. in Wimbilſhe's 
caſe. 


Lib. 3. 


(Ant. 95-2. 4. Rep. 82 b. 
F. N. B. 98. d.) 


44. E. 3. 46. 11. UH, 4. 60. 
44. Af. 29. 19. H. 6. 22. 
18. H. 8.5. 11. E. 4. 2. 
7. H. 7. 11. 


3. Rep. 78. Plo. 41. a. 54 
Ant. 35. a.) 


41. Af, p. 28. 25. AM. p. 1. 


27. All. 74. 15. E. 4. 4. A. 
12. All, p. 10. 


11. E. 4. 2. 15. E. 4. 23. 
14. H. 8. 13. 33. H. 6. 5. 
12. E. 4. 21. b. 


F. N. B. 179. g. 12. 


2 * * 
35. Aſſ. 5. 44 E. 3. 9. 23. 


13. All. 1. 1TempsE. 1. 
Waſte 128. 16. All. p. 7. 
21. E. 4. 33. 21. H. 5. 33. 
3. H. 4. 17. 

(1. R. II. Abr. 278. 660. 

F. N. B. 117 &) 


Of Remitter. Sect. 679. 


determined in the hearts oi two fie, Hag fait al feme then ich leaſe made 


more tothe defrauding and , Ns « 
prejudice of another. end eſt un remitter, pur to the wife is a remit- 


A woman is lawfully inti- ceo que nul default ter, tor that no default 


tled to have dower, and ſhe is ;;,: ov” . 7 
of covine and conſent, that one 7 uit en la feme 5 was in the wife. 


ſhall diſſeiſe the tenant of the land, againſt whom ſhe may recover her Iiwfull dower, all 
which is done accordingly ; the tenant may lawfulty enter upon her, and avoid the recovery 
in reſpect of the covine. But it a diſſeiſor, — {be or abator, doc endow a woman that 
hath lawfull title of dower, this is good, and ſhall binde him that right hath, if there were 
no ſuch covine or conſent before the diſſeiſin, abatement, or intruſion. 

And ſo it is in all caſes where a man hath a rightfull and juſt cauſe of action; yet if he 
of cov ine and conſent doe raiſe up a tenant by wrong againſt whom he may recover, the co- 
vine doth ſuffocate the right, ſo as the recovery, though it be upon a good title, ſhall nor 
binde or reſtore the demandant to his right. 

If tenant in taile and his ifſue diſſeiſe the diſcontinuce to the uſe of the father, and the 
father dieth, and the land deſcendeth to the iſſue, he is not remitted arvinſt the diſcontinuee 
in reſpect he was privie and partie to the wrong; but in reſpect of all othe 's he is remiit-d, 
and ſhall deraigne the firſt warruntie. And fo note a man may be remitted againſt one, and 
not againſt another | 

A. and B. joyntenants be intitled to arcall action againſt the heiro of the diſſeiſor, A. cauſe 
the heire to be difſerſed, againitwliom 4. and B recover and ſue execution. B. is remitted, 
for that he was not partie to the covine, and ſhall hold in common with A.; but A. is not 
remitted, fur the reaſon that Leton here ſheweth. 


Pur ceo que el 74 difſeifor Je. Nota, it is regularly true, that a feme covert 
cannot be a diſſeiforeſſe by her commandement or procurement precedent, nor by her affent 
or agreement ſubſequent ; but by her actuall entry, or proper act, ſhe may be a diſſciſoreſſe. 
And therefore ſome doe hold that Liztleton muſt be LA that the huſband and wife were 
preſent when the diſſeiſin was done; and others doe hold that Litileton is good law, albcit 
ſhe were abſent ; for chat if her procurement or agreement be to doe a wrong, to cauſe a 
remitter unto her in this ſpeciall caſe, ſhe ſhall faile of her end, and remitted the thall not be; 
but in this ſpeciall caſe ſhe ſhall. be holden as a diſſeiſoreſſe by her covine and conſent qua- 
tenus to hinder the remitter. And here it appeareth, that albeit the huſband be of covine and 
conſent, &c.; yet if the wife were not of covine and conſent alſo, ſhe {hall be remitted, be- 
cauſc, as Littleron faith, there was no default in the wife. 


Sect, 679. 


FJTEM, / tiel diſcontinuee fe- ALSO, if ſuch diſcontinuee make 

ſoit eftate de franktenement an eſtate of freehold to the huſ- 
al baron et a ſon feme per fait en- band and wife by deed indented 
dent fur condition, ſcilicet, reſer- uponcondition, ſcilicet, reſerving to 
vant al diſcontinuee un certaine the diſcontinuce a certain rent, and 
rent, et fur default de payment un for default of payment a re-entrie, 
re-entry, et pur ceo que le rent eſt and for that the rent is behind the 
aderere le diſcontinuee enter; don- diſcontinuee enter; then for this 
ques de cel entrie le feme avera un entrie the wife (hall have an aſſiſe 
afſiſe de novel diſſeiſin, apres la of novel difſei/in, after the death of 
mort jon baron envers le diſcon- her huſband againſt the diſconti- 
tinuce, pur ceo que le condition nuee, becauſe the condition was 


uit tout ouſterment antente, en- altogether taken away, inaſmuch 


tant que la feme fit en fon remit- as the wife was in her remitter ; 
ter; uncore le baron oveſyue ſa yet the huſband with his wife can- 


feme 


Lib. 3. Of Remitter. Sect. 680, 681. 358 


ne poient aver afſiſe, pur ceo not have an aſſiſe, becauſe the huſ- (+ Rep. 52.) 
gue le baron eft eftoppe, &c. band is eſtopped, &c. 


IT is hereby to be obſerved, that the wife is preſently remitted, and that the conditions, Pl. Com. in Amy Tow nſhend's 


and rents, and all other things annexcd to, or reſerved upon the ſtate (that is vaniſhed Caſe. 12. R. e. tit. Remitter. 1 · 
and: defeated by the remitter) are defeated alſo. (1) 


I TEM, / le baron diſcontinua ALSO, if the huſband diſconti- (8. 6 


les tenements ſa feme, et re- nue the tenements of his wife, 
prift eflate a luy pur terme de ſa and take backe an eſtate to him 
ui”, le remainder” apres fon de- for life, the remainder after his 
ceaje a fa feme pur terme de ſa deceaſe to his wife for terme of her 
vie; en ceſt cas ceo n'eft un remit= life; in this caſe this is no remitter 
ter a la feme durant la vie le ba- to the wife during the life of the 
ron, pur ceo que durant la vie le huſband, for that during the life of 
baron, la feme nad riens en le the huſband, the wife hath nothing 
ranktenement. Mes ſi en ceo inthe freehold. But if in this caſe 
cas la feme furveſquiſt le baron, the wife furviveth the huſband, 
ceo eft un remitter a la feme, pur this is a remitter to the wife, be- 
ceo que un franktenement en ley cauſe a frechold in law is caſt upon 
eft ject ſur luy maugre le ſoen. þ Et heragainſt herwill. And inaſmuch 
entant que el ne poil aver aclion as ſhe cannot have an action againſt 
envers nul auter perſon, et en- any other perſon, and againſt her 
vers luy meſme el ne poit aver ſelſe ſhee cannot have any action, 
ation, pur ceo el off en fon remit- therefore ſhe is in her remitter. 
er. Car en.ceſt cas coment que la For in this caſe although the wife 
feme ne entra pas en les tenements, doth not enter into the tenements, 
uncore un eftrange que ad cauſe yet a ſtranger which hath cauſe to 
de aver action, poit ſuer fon actian have an action, may ſue his action 
envers la aue de meſines les tene- againſt the wife for the ſame tene- 
ments, pur ceo que el eft tenant ments, becauſe ſhee is tenant in 
en ley, coment que el ne foit te- law, albeit that the be not tenant 
nant en fait. in deed. 


Sect. 681. 


CAR tenant de franktenement en FO R tenant of freehold in deed 

fait eft celuy, que, $' ſoit diſ- is he, who, if hee be diſſeiſed of 
ſeijie de * franktenement, il poit the frechold, may have an aſſiſe: 
aver aſſiſe : mes tenant de frank- but tenant of freehold in law be- 
tenement en toy devant ſon en- fore his entrie in deed, ſhall not 
tre + en fait, n'avera my aſſiſe. have an aſſiſe. And if a man bee 
Et þ home I ſeit ſoifie || de certeine ſeiſed of certaine land, and hath 
terre, S et ad iſſue fits quel preitt iſſue a ſonne who taketh wife, and 


Jeme 


J Henne, Paper XI. S. * ſon added L. and MI. and Roh. en ſuit not in L. and M. nor Roh. 4 /oit not in L. 
and M. nor Roh. en fee added L. and M. and Roh. $ et not in L. and M. nor Roh. 


(Hob. 260. 


(1) VIII. The remitter defeats entirely the wrongful eſtate, and conſequently every thing annexed to or iſſuing out of it. See ant. 
S.&t. beg. 655, 656- and poſt. Sect. 686, 687. But an eſtate made of the land itſelf by him who 15 remitted, as a leate for years, is not 
4cteatcd. by the remittet.— See Com. Dig. vol. 5. 416. 


(4. Rep. 8.) 


(io. 416. b.) 


18. II. 8. 3. 
(3. Rep. 20. a.) 


Vide Sect. 447. 

Bratton, lib. 4. fol. 206. 237. 
Britton, 83. b. 

Fleta, lib. 3. cap. 15. 

(Plo. 229. b. 230. 2, 

Cro. Car. 338. Hob. 256.) 


fa] 12. E. 4. 20. 
i 


Se. 684, 685. 


Cap. I 2: 


feme, et le pier devie ſciſie, et puis 
le fits devie devant aſcun entrie fait 
per luy en la terre, le feme le fits 
ferra endowe en le terre, et uncore 
il n'avoit nul franktenement enſait, 
mes il avoit un fee et frank tene- 


ment en ley. Et iſſint nota, que præ- 


cipe quod reddat por? auxybien 
eftre maintenus envers celuy que 
ad franktenement en ley, ficome en- 
vers celuy que ad le franktenement 
en fait. 


Of Remitter. 


Sect. 682. 


the father dieth ſeiſed, and after 
the ſonne dies before any entrie 
made by him into the land, the wife 
of the ſonne ſhall be endowed in 
the land, and yet he had no freehold 
in deed, but hee had a fee and free- 
hold in law. And fo note, that 
a præcipe guod reddat may as well 
bee maintained againſt him that 
hath the freehold in law, as 
againſt him that hath the freehold 
in deed. 


Hs E five things are to be obſerved. Firſt, that a remainder expectant upon an 


eſtate for life worketh no remitter, but when it fall in poſieiſion : tor before his time 


he can have no action, and no freehold is in him. Secondly, 


though the woman might 


waive the remainder, yet becauſe ſhe is preſently by the death of the huſband tenant 
to the præcipt, it is within the rule of remitter, and her power of waiver is nut materiall, 
Thirdly, that a freehold in law being cait upon the woman by act of law, without any thing 
done or aſſented to by her, dorh remit her, albcit ſhe be then fole and of full age. Fourthly, 
that a } cls lyeth againſt one that hath but a freehold in law, Fitthly, that a woman ſha!l 
be endowed where the huſband hath the inheritance, and but a freehold in law, as hath 


beene ſaid in the Chapter of Dower, 


Sect. 68 2. 


JTEM, ſi tenant en taile ad if- 

ſue deux fits de pleine age, et 
il lefſa la terre taile al eigne fits 
pur terme de ſa vie, le remainder 
al fits puiſne pur terme de ja vie, 


et puis le tenant en tatle moruſt ; 


en ceſt cas l'eigne fits neſt pas en 


fon remitter, pur ceo que it prent 
ate de fon pier. Mes ji J eigne 
fits moruſt ſauns iſſue de ſon 
corps, dongite ceo oft un remitter 
al puiſne frere, pur ceo que 11 0 
beire en le tayle, et un Jranktent- 
ment en le ley eſt eſebeate, et jecte 
ſur lu per force de le remainder, 
et i y ad nul envers que il poit fuer 
fon action *. 


ALSO, if tenant in taile hath iſſue 

two ſons of full age, andhe let- 
teth the land tailed to theeldeſt ſon 
for terme of his lite, the remainder 
to the younger ton for terme of his 
life, and after the tenant in taile 
dieth ; in this caſe the eldeſt ſonne 
is not in his remitter, becauſe hee 
tooke an citate of his father. But if 
the eldeſt dic without iſſue of his 
bodie, then this is a remitter to 
the younger broiher, ꝛcgauſe he is 
heir ia taile, and a freehold in law 
is eſcheated, and caſt upon him by 
force uf the remainder, and there 
is none againſt whom he may ſue 
his action. 


F this opinion is [a] Lirrleton in our bookes; and of this ſufficient hath beene ſaid in 
the next Section before. Sce hercafter [4] fome explanation herevt, 


Sect. 


* C.. added L and M. ans Reh. 


Lib. 3. 


N meſme le maner eſt, lou home 

ſoit diſſerſie, et le diſſeiſor moruſt 
ſeifie, et les tenements diſcendont 
a ſon heire, et Pherre le diſſeifor 
fait un leas a un home de meſmes 
les tenements pur terme de * vie, 
le remainder à le difſeiſee pur 
terme de vie, ou en taile, ou en 
fee, Ile tenant a terme de vie 
moruſt, ore ceo eft un remitter 


al diſſeiſee, &c. cauſa qui ſupra, 


} Sc. 


Of Remitter. 


Sect. 68 3; 


ſeiſor dieth 


pra, &c. 


Sect. 683, 684; 


ſeiſed, and the tene- 


ments deſcend to his heire, and the 
heire of the diſſeiſor make a leaſe 
to a man of the ſame tenements 
for terme of life, the remainder 
to the diſſeiſee for terme of life, or 
in taile, or in fee, the tenant for 
life dieth, now this is a remitter 
to the diſſeiſee, &c. cauſa qud ſu- 


A2 this ſtandeth upon the ſame reaſon that the caſes in the two Sections precedent doe, 
Sce the next Section following. 


$* OTA, /j tenant 
en taile enfeoſj a 

ſon fits et un auter 
per ſon ſait de la terre 
taile, en fee, et livery 

de ſciſin eft fait a Fau- 

ter accordant al fait, 

|| ef le fits rien conu- 

ant de ceo E opreea 
a le feof ment, et puis 

celuy que prijt le li- 

very de ſeiſin devy, et 

le fits ne occupia la 

terre, ne prent aſcun 

profit del terre durant 

la vie le pier. ef puis 

le pier moruſt, ore 

ceo off un remitter 

al fits, pur ceo que le 

Jranktenement eſt ject 
fur uy per le ſur— 
uv; et nul de- 

fault fuit en luy, pur 
res que if ne ungue 


Sect. 684. 

OTE, if tenant in 
N taile infeoffe his 
ſonne and another by 
his deed of the land in- 
tailed, in fee, and live- 
ry of ſeiſin is made to 
the other according to 
the deed, and the ſon 
not knowing of this 
agreeth not to the feof- 
fement, and after hee 
which tooke the live- 
ry of ſeiſin dieth, and 
the ſon doth not oc- 
cupie the land, nor tak- 
eth any profit of the 
Jand during the life of 
the father, and after 
the father dieth, now 
this is a remitter to 
the ſonne, becauſe the 
freehold is caſt upon 
him by the ſurvivor ; 
and no default was in 


fen added L. and M. and Roh. 


* II ſhould ſeeme by this 

marke, that this was an 
addition to Littleton ; but it 
is of Litztle/on's one worke, 
and agreeth with the origi- 
nall, ſaving the originall be- 
gun this Section thus: Item 
fi tenant en taile, Oc. 

Per ſon fait, &c. 
Here Li!/eton materially ad- 
deth by his deed ; for if a 
man intendeth to [4] make a 
feoilement by paro! to A. and 
B. and he and B. e me upon 
the land, A. being abſent, and 
make livery to . in the name 
both of B. and A. and totheir 
heires, this ſhall enure onely 
to B.; for neither can a man 
abſent take livery, nor make 
livery without deed. 

Et liverie de ſeifin 
eſt fait a lauter ac- 
cordant al fait, &c. 
Note, livery being made to 
one according to the deede, 
enureth to both, becauſe the 
deede whereunt» the livery 
referreth is made to both; 
for the rule is, that Yerba 
relata hoc maxime operantur 
fer referentiam ut iu eis in eſſe 


denture. 
Et 


359 


IN the ſame manner it is, where (a-Roll. Abr. 416) 
a man is diſſeiſed, and the diſ- 


(Ant. 49. b. 52, 2, 297. b.) 


[3] Temps H. 8. Feoſſements. 
Br. 72. 40. E. 3. 41. 


10. E. 4 1. 8. 18: E. 4 16. 
18. E. 4. 12. 2. II. 6. 12, 
9. Rep. 136.) 


(Ant. 49- b. 52. a.) 


L. and M. aud Roli. 


& not in L. and M. not Roll. 


+ et added in I. and M. and Roh. 


8 * 


. >. not in L. and M. nor Roh. 


ne added L. and M. and Roli. 


$ Mela item, 


Lib. 3. 


Vide dect. 682. 


* 1; -meſme cel D. 


n Cap. 12. 


Of Remitter. 


Et le fits nient conu- agreea, &c. en la vie 


Seck. 685 : 


him, becauſe he did ne. 


fant de ceo, ne agreea a ſon pier, et il ad nul ver agree, &c. in the 


le feaffement. Here it ap- envVers que i poit life of his father, and 
peareth, that if the ſonne be {ep brigfe de forme- hee hath none againſt 


conuſant, and agreeth to the | 
feoffement, &c. this is no re- don, Sc. whom hee may fue a 
writ of formedon, &c. 


mitter to him. And therefore 
if the fcoffement were made | 
by deed indented, and the ſonne with the other ſealeth the counterpart, and then the feoff 
maketh livery to the other according to the deed, and the other dieth, the ſon is not remit- 
ted, becauſe & was conuſant of the feoffement, and agreed to the ſame ; and Littleton ſaith 
in the caſe that he putteth, that there was no default in the ſon, becauſe he agreed not to the 
feoflement in the life of the father: and fo it ſeemeth, that if A. be ſeiſed in taile, and have 
iſlue two ſons, and by decd indented betweene him of the one part, and the fons of the other 
art, maketh a leaſe to the eldeſt for life, the remainder to the ſecond in ſee, and dieth, and 
the eldeſt ſon dieth without iſſue, the ſecond ſon is not remitted, h-caule he agteed to the re- 
mainder in the life of the father; or if the like eſtate had been made by parol, it in the lite 
of the father the tenant for lite had becne impleaded, and made default, and he in the re. 
mainder had becne received, and thereby agreed to the remainder, after theeath of the fa. 
ther and the eldeſt ſon without iſſue, the ſecoud fon ſhould not be remitted, becauſe he agrecd 
to the remainder in the life ot the father; all which is well warrauted by rhe reaſon yeelded 


by our author in this Section, | 
Sect. 685. 
{CAR f home foi. diſſeiſie de cer- FOOR if a man be diſſeiſed of cer- 


I. and VI. and Roh. 


taine terre, et le diſſeiſor fait 
un fait de feoffment per que il 
infcoffa B. C. et D. et lie liverie 
de ſeiſiu eſt fait a B. et C. mes 
D. ne fait al liverie de ſeijin, ne 
unque agreea a le feoffment, ne un- 
gue voile prender les profits, Sc. 
et puis B. et C. devieront, et D. 
eux ſurveſqui}t, et le difſeiſee port 


ſon briefe ſur dificifin en le per 


envers D. * i monſlra tout le 
matter, + coment il ne unques 
agreea a le feoffment, et iſſint il 
diſchargera luy de demages, wjint 
gue le demandant ne recovera 
aſcuns dammages envers luy, co- 
ment que il foit tenant del frank- 
teuement del terre. Et uncore 
le ſtatute de Glouceſter, I cap. 1. 
volt, que le diſſeiſee recovera da- 
mages en briefe de entre, foundue 


* ſur S diſſeiſin vers celuy que eſt 


trouve tenant. Et ceo oft un 
Pprogſe en lauter caſe, que entant 


$ le novel rd I. and VI. and Roh. 


added L. and NI, and Roh. 


taine land, and the diſſeiſour 
make a deed of feoffement where- 
by he infeoffeth B. C. and D. and 
liverie of ſeiſin is made to B. and 
C. but D. was not at the liverie of 
ſeiſin, nor ever agreed to the feoff- 
ment, nor ever would take the pro- 
fits, &c. and after B. and C. die, 
and D. ſurvive them, and the diſ- 
ſeiſee bringeth his writ upon diſ- 
ſeiſin in the per againſt D. hee ſhall 
thew all the matter, how he never 
agreed to the teoffement, and hee 
(hall diſcharge himſelfe of dam- 
mages, ſo as the demaundant thall 
recover no dammages againſt him, 
although he be tenant of the free- 
hold of the land. And yet the 
ſtatute of Glhuceffer cop. 1. will, 
that the diſleiſee hall recover 
dammages in a writ of entrie 
founded upon a diſſeiſin againſt 
him which is found tenant, And 
this is a probte in the other cale, 


7 lie 


T ca. . not in L. ard Mom Roh. 


Lib 3. 
gue I'iſſue en le taile avient a le 
franktenement, et“ nemy per ſon 
fait, ne per ſon agreement, I mes 
apres la mort ſon pier, ceo eft un 
remitter a luy, entant que il ne 
poit ſuer action de formedon en- 
vers nul auter perſon, &c. 


Of Remitter. 


his act, nor by his agreement, but 
after, the. death of his father, 


therefore this is a remitter to him, 


inaſmuch as he cannot ſue an 
ation of formedon againſt any 
other perſon, &c. 


Is cafe ſtandeth upon the ſame reaſon that the next precedent cafe doth. 


Mes celuy que eft trove tenant, Sc. areth, that ace of Poſt 96s; 

i t are to be ſo conſtrued, as no man that is innocent, or. free from injurie or Ant. 11- b. 
cho or endamaged : and therefore in this caſe, al- Pio. 365.) 
ive dammages againſt him that is found tenant, 

eing ſurviver, is conſequently found tenant of 


wrong, be by a literall conſtruction puniſhed 
beit the lett<r of the ſtatute is generally to 8 
and the cafe that Lirrleton here putteth, D. 


the land; yet becauſe he waived the eſtate, and never agreed to the feoffment, nor tooke 
any profits, he ſhall not be charged with the dammages. 


Sect. 686, 687. 


TE M, , un abbe aliena le 
terre de fon meaſon a un au- 
ter en fee, et I alienee per fon 
fait cherge la terre ove un rent 
charge en fee, et puis I'allenee in- 
feaffe I'abbe ove licence, @ aver et 
tener al abbe et a ſes ſucceſſors a 
touts jours, et puts I'abbe mo- 
ruſt, et un auter eſt efiteu, et fait 
abbe : en ceſt caſe I'abve que eff 
le ſucceſſor, et ſon covent, ſont 
en lour remitter, et tiendront la 
terre diſcharge, pur ceo que meſine 
l'abbe ne poit aver cfcun action, 
Tue bri-fe diente ſine aſſenſu ca- 
pituli, % meſme la terre envers 
nul auter perſon. (1) 


ALSO, if an abbot alien the b. Kat. Abr 4. 


land of his houſe to another 
in fee, and the alienee by his 
deed Charge the land with a rent- 
charge in fee, and after the alienee 
infeoffe the abbot with licence, 
to have and to hold to the abbot 
and to his ſucceſſors for ever, 
and after the abbot die, and another 
is choſen, and made abbot: in this 
caſe the abbot that ĩs the ſucceſ- 
ſor, and his covent, are in their re- 
mitter, and ſhall hold the land diſ- 
charged, becauſe the ſame abbot 
cannot have an action, nor a writ 
of entre ſine aſſenſu capituli, of the 
lame land againſt any other perſon. 


Sect. 68 7. 


KF NM meſme le trianer et, ws 

un eveſque, ou un deans, 
ou auters tiels perſons aliena, 
Ec. ſans aſſene, &c. et | alience 
charge la terre, &c. et puis eveſ= 
gue reprift gſtate de meſine la 
terre per licence, a luy et a ſes 


® c-0 added L. and M. and Roh. + 


IN the ſame manner it is, where 2 


biſhop or a deane, or other ſuch 
perſons alien, &c. without aſſent, 
&c. and the alienee charge the 
land, &c. and after the biſhop takes 
backe an eſtate of the fame land 
by licence; to him and his ſucceſ- 


He- 


mes que, L. and M. and Roh. 


(1.) VIII. Here Littleton begins to treat of reitter to Bodies politic. 


Sect. 686, 687; 
that foraſmuch as the iſſue in taile 
came to the freehold, and not by 


| ( 
Here it appeareth, that acts of P 


360 


Rep. 1. . Mr 
ſt. 365. b. 366. a. 369. 381. 


7 ne=——de, L. aud. M. and Rob, 


Lib: 3. 


Sect. 688. 
ſours, and after the biſhop dieth ; 
his ſucceſſor is in his remitter, ag 


in right of his church, and ſhall 
defeat the charge, &c. cauſd gud 


ſupra. 


UR author having ſpoken of remitters to ſingular or naturall perſons, as iſſues iu 
() tale. and to feme coverts, and to their heires, and to them in reverſion or remain- 
der, and their heires; now he ſpeaketh of remitters to bodies politike and incorporate, as 
to abbots, biſhops, deanes, &c. And as diſcents doe remit the here which comes in the 
fer, ſo ſucceſſion doth remit the ſucceſſor, albeit he commeth m the peſt. And lo in other 
caſes where the iſſue in taile of full age ſhall be remitted, there in the like cafe ſhall the 


Cap. 12. Of Remitter. 


fucceſſors, et puis I eveſque devie 
fon 'ſurceſſor eſt en ſon remitter, 
come en droit de ſon efghiſe, et de- 
featera le charge, &c. cauſa qua 
ſupra, &c. 


ſucceſſor be remittcd alſo, and defeat all meane charges and incumbrances, 


Ove licence, &c. 


That is, of the king and the lords immediate and mediate, to 


diſpenſe with the ſtatutes of mortmaine ; whereof ſee more before; Sec. 140. 


Sect. 


JTE M, fi home ſuit faux ac- 

tion envers le tenant en tail, 
ficome bome voile ſuer envers 
luy un briefe d'entre en le poſt, 
ſuppoſant per ſon briefe que le 
tenant en taile nad pas entre 
finoa per A. de B. que diſſeiſiſt 
["ayel le demandant, et ceo eff faux, 
et il recover envers le tenant 
en le taile per default, et ſuiſt 
execution, et puis le tenant en 
taile moruſt, ſon iſſue poit aver 
briefe de formedon envers luy 
gue recovera ; et Sil voile pleader 
le recoverie envers le tenant en 
taile, I iſue poit dire, que le dit 
A. de B. ne diſſeiſiſt poynt Payel 
celuy gue recoveraſt, en le maner 
come ſon briefe ſuppoſa, et 1jint 
i fauxera * le recoverie. Auxy 
polito gue ceo furt voyer, que le dit 
A. de B. diſjeifift l uyel le deman- 
dant que recoveraſt, et que apres 
le. difſetſin le demandont, ou fon 
pier, ou fon ayel per un fait 
evoyent relefſe al tenant en taile 
tout le droit gue il avoit en la 
terre, Ec. et ceo nient contriſte- 


688, 
A LSO, if a man ſue a falſe action 


againſt tenant in taile, as if 
one will ſue againſt him a writ of 


entrie in the p, ſuppoſing by his 


writ that the tenant in taile 


had not his entrie but by A. of B. 
who diſſeiſed the grandfather of 
the demandant, and this is falſe, 
and he recovereth againſt the te- 
nant in taile by default, and ſueth 
execution, and after the tenant in 
taile dieth, his iſſue may have a 
writ of formedon againſt him 
which recovereth ; and if hee will 
plead the reeoverie againſt the te- 
nant in taile, theifſue may ſay, that 
the ſaid A. of B. did not diflciſc the 
grandfather of him which recover- 
ed, in manner as his writ ſuppoſe, 
and ſo he ſhall falſifie his recovery. 
And admit this were trac, that the 
faid A. of B. did diſſeiſe the 
grandfather of the demandant 
which recovered, and that after the 
diſſeiſin, the demandant, or his fa- 
ther, or his grandfather by a decd 
had releaſed to the tenant in taile 
all the right which hee had in the 

| ant 


„, L. and M. and Roh, 


Of Remitter. 


Lib. 3: 


ant il ſuiſt un briefe dentre en le land,&c. and notwithſtanding this 
poſt envers le tenant en taile, en hee ſueth a writ of entrie in the 


le nanner come eft avauntdit, poſt againſt the tenant in taile, in 


et le tenaunt en taile pleda a manner as is aforeſaid, and the te- 
celuy, que le dit A. de B. ne diſ= nant in taile plead to him, that the 
ſeißiſt pas ſon ayel, en le manner ſaid A. of B. did not diſſeiſe his 


come ſon briefe ſuppoſe ; et ſur ceo grandfather, in ſuch manner as his 


font a iſſue, et Piſſue eft trove pur writ ſuppoſe ; and upon this they 
le demandant, per que il ad judge- are at iſſue, and the iſſue is found 
ment de recover, et furſt execu- for thedemandant, wherby he hath 
tion; et puis le tenant en le taile judgment to recover, and ſueth ex- 
moruſt, ſon 1/ſue poit avoir un ecution; and after the tenant in taile 
briefe de formedon envers celuy dieth, his iſſue may have a writ of 
que recovera; et Sl voile plead le formedon againſt him that recover- 
recoverie per Fatton trie envers ed; and if he will plead the reco- 


n pier que fuit tenant en taile, 

2 10 Foie — trer et pleader 
le releaſe fait al ſon pier, et 
int Pattion que fuit ſue, feint 
en ley . 


very by the action tried againſt his 
father who was tenant in taile, then 
he may ſhew and plead the rcleaſe 
made to his father, and fo the ac- 
tion which was ſued, feint in law. 


IL recovera envers le tenant en taile per defanlt. Tini ien addeth (by default) 

becauſe if the [c] recovery paſſed upon an iflue tried by verdict, he ſhall never faliific in 
the point tried, becauſe an attaint might have beene had againſt the jurors; and albeit all the 
Jurors be dead, ſo as the attaint doe faile, yet the ifſue in taile ſhall not falſifie in the point 
tried, which, untill it be lawfully avoided, = weritate accipitur. As it the tenant in taile be 
impleaded in a formedon, and he traverſeth the giſt, and it is tried againſt him, and thereupon 
the demandant recover; in this caſe the iſlue in taile ſhall not falſiſie in the point tried; 
but he may falſifie the recovery by any other matter: as that the tenant in taile might have 
pleaded a collaterall warrantie, or a releaſe, as Littleton here putteth the caſe, or to confeſſe 
and avoid the point tried. And Litzleton's cafe holdeth not only in a recovery by default, 


whereof he ſpeaketh, but alſo upon a nihil dicit, or confeſſion or demurrer. 


Seck. 689. 


ET i ſemble, que ſeint ation eff 
autant a dire en Engliſb, a 
fained action, Ceſtaſcavarr, tel 
action que coment que les parolx 
de le hrieſe font voyers, uncore 
per certaine cauſes il ad cauſe 
ne title per la ley de recover 
per meſme Paction. Et Jaux ac- 
rien eft, lou les parolx de briefe 
font faux, Et en les deux caſes 
avanidits, ſi le cas fuit tiel, que 
apres tiel recovery, et execution 


* gre ſuit not in L. and M. nor Roh. 


AND it ſeeineth, that a faint ac- 

tion is as much to ſay in En- 
gliſh, a fained action, that is to ſay, 
ſuch an action as albeit the words of 
the writ be true, yet for certaine 


Cauſes hee hath no cauſe nor title 


by the law to recover by the ſame 
action. And a falſe action is, where 
the words of the writ bee falſe. 
And in theſe two caſes afore- 
ſaid, if the caſe were ſuch, that af- 
ter ſuch recovery, and execution 


ent 


+ Oc. added L. and M. and Rob. 
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Le] 12. E. 4. 19. 13. E. 4. 3. 
11. H. 4.89. 7. H. 4. 17. 

14. H. 7. 10, 11. 28. All. 33. 52. 
31. Afl. 7. 10. H. 6. 5. 

19. II. 6. 39. Brooke tit. Fauxi- 
her de Recoverie 55. 

22. H. 6. 28. 34. H. 6. 2. 

26. H. 6. ga. 36. H. 6. Fauxer. 
de Recoverie 27. 


(6. Rep. 7. 1. Roll. Rep. 44.) 


Lib. 3. 


23. AT. 52. 24. AT. pl. 7. 

15. E. g. Age 95- 11. H. 4. 89. 
7. H. 4. 17. 33. E. 9. Enuie 
Cong. 31. 21. II. 6. 13. 

10. H. 6. 6. 12. E. 4. 20. 
14. H. 7. 11. 23 Eliz. Dier 376. 
Lib. 1. fol. 100. Shelley's caic. 
PI. Com. 55 

(Cid. Car. 388. Plo. 14.) 


Fer hereaſtet Led. og. 
15 E. e Diele 44, 13. F. £3 
41. E. 3. 81. 46. E. 3. 1 
:.£ & + 2 5 E. 4 20 
7 12. E. 4. 20. Dier 


23. Elif. 378. Lib. 10. fol. 37.38. 
m Mary Fortuigton's case. 


Cap. 12. 


ent fait, le tenant en taile uſt diſ* 
ſeifie celuy que recovera, et ent 
moruſt ſeifie, per que la terre dij- 
cendiſt a ſon iſſue, ceo eft un re- 
mitter al iſſue, et l iſſue eſt eins per 
force de le taile; et pur cel cauſe 
eo aye mis les deux caſes prece- 


dents, pur enformer toy, mon fits, 


que lifſue en taile per force 
d'un diſcent fait a luy apres un re- 
covery et execution * fait envers 
ſon aunceſter, poit eſtre auxy bien 
en ſon remitter, ſicome il ſerroit 
per le diſcent fait a luy apres un 
diſcontinuance fait per fon aun- 
ceſter de les terres tayles per 
Feoffement en pais, on auterment, 


Se. 


Of Remitter. 


Sect. 689, 690. 


thereupon done, the tenant in tayle 
had diſſeiſed him that recovered, 
and thereof died ſeiſed, hereby 
the land deſcended to his iſſue, 
this is a remitter to the iſſue, and 
the iſſue is in by force of the taile; 
and for this cauſe I have put theſe 
two caſes precedent, to enforme 
thee (my ſonne) that the iſſue in 
taile by force of a diſcent made 
unto him after a recovery and ex- 
ecution made againſt his anceſtour, 
may be as well in his remitter, as 
he thould be by the diſcent made 
to him after a diſcontinuance made 
by his anceſtour of the entayled 


lands by feoffement in the coun- 


trie, or otherwiſe, &c. 


ERE Litton explaineth what a faint action is, and what a falſe action is, which is 


plane and perſpicuous. 


And here it 1s to be obſerved, that a remitter may be had after 


a recovery upon a taint action by a difleiſin and a diſcent, alwell as by a diſcent after a dif- 


EONtLLUance by a feoffeinciit, &c. 


Sect. 690. 


EL RE it appeareth, 
that if a judgement 
be given againſt a tenant in 


T7 TEM, en les 
caſes avantdits, 


ALSO, in the caſes 
aforeſaid, if the 


taile upon a faint or falſe / lo cas uit liel, que 


action, and tenant in taile 
die betore execution, no ex- 
ecution can be ſued againſt 
the 1tive in tayle. But if in a 
common recoverie judgement 
bee had againſt tenant in 
tavle where he voucheth, and 
hath judgement to recover 
over in value, albeit the te- 
nant in tayle dyeth before 


„ execution, yet the recoveror 


Mall exccute the judgement 
againſt the ue in tavic in re- 
ſpect of the intended recom- 
Pence; and for that it is the 
common affurance of the 
rewne, and is well war- 
rauted [d] by our bookes, 
and was not invented by 
juſtice Choke, who was a 
grave and learned judge in the 
time of E. 4. {as foine hold 
by tradition); but it may bee 


apres ceo que le de- 
mandant avoit judge- 
ment de recover en- 
vers le tenanten taile, 
et meſme le tenant en 
taile moruſt devaunt 
aſcun execution ewe 
envers luy, per que les 
tenements diſcendont 
a ſn iſſue, et celuy que 
reeovera fuift un 
ſcire facias hors de 
le judgement d'aver 
execution de le judge- 
ment envers V'iſſue en 


taile, l iſſue pledera le 


T7 ut added L. and M. and Rot. 


caſe were ſuch, that af- 
ter that the demandant 
have judgement to re- 
cover againſt the te- 
nant in tayle, and the 
ſame tenant in tayle 
dieth before any execu- 
tion had againſt him, 
hereby the tenements 


deſcend to his iſſue, and 


he who recovereth ſu- 


eth a ſcire facias out 
of the judgement to 
have execution of the 
judgement againſt the 
iſſue in taile, the iſſue 
ſhal plead the mat- 

ter 
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Lib. 3. 


matter come avaunt 
eft dit; et iffint pro- 


va que le dit recovery 


uit faux ou feint en 


ley, et I ſint luy barre- 
ra d'aver execution de 
le judgement . 


Of Remitter. 


ter as aforeſaid ; and fo 
prove that the ſaid 
recovery was falſe or 
faint in law, and ſo 
ſhall barre him to 
have execution of the 
Judgement. 


Sect. 69 1. 
that it was upon former 
authorities and opinions of 
judges diſcovered by him, aſ- 
ſented unto by the reſt of the 
Judges, 

It a recoverie bee had a- 
gainſt tenant for life with- 
out conſent or covine, though 


it be without title, and exe- 
cution be had, and tenant for 


life dieth, the reverſion or remainder is diſcontinued, fo as he in the reverſion or remainder 
cannot enter; but if ſuch a recovery be had by agreement and covine betweene the deman- 
dant and the tenant for life, then, as hath beene ſaid, it is a forfeiture of the eſtate for life, 
and he in the reverſion or remainder may enter for the forfeiture, So it is if the tenant for life 
ſuffer a common recovery at this day, it is a forfciture of his eſtate ; for a common recovery 
is a common conveyance or aſſurance, whereof the law taketh knowledge. since Littleton 
wrote, there were two ſtatutes [e] made for preſervation of remainders and reverſions ex- 
pectant upon — manner of eſtate for life; the one in 32. H. 8. the other in 14. Elia. : but 
32. H. 8. extended not to recoverics, when tenant for lite came in a> vouchee, &c. and there- 
fore that act is (> qu; by 14. Eliz. and full remedie provided for preſervation of the entrie 
of them in reverhon or remainder. But the ſtatute of 14. Eliz. extendeth not to any recovery, 
unleſſe it be by agreement or cov ine. Secondly, Vl if there be tenant for life, remainder in 
taile, the reverſion or remainder in fee, if tenant tor life be impleaded by agreement, and he 
vouche tenant in taile, and he vouch over the common vouckee, this thall barre the reverſion 
or remainder in fee, although he in the reverſion or r:mainder did never aſſent to the reco- 
very; becauſe it was not the intent of the act to extend to ſuch a recovery, in which a tenaat 
in taile was vouched ; for he hath power by common recovery, if he were in poſſeſſion, to 
cut off all reverſions and remainders. And to if tenant for lite had ſurrendred to him in re- 
mainder in taile, he might have barred the remainders and reverſions expectant upon his 
eſtate, Thirdly, where the proviſo of that act ſpeaketh of an aſſent of record by him in re- 
verſion or remainder, it is to be underſtood, that ſuch afſent muſt appeare upon the ſame re- 
cord, either upon a voucher, aid prier, receit, or the like; for it cannot appeare of record, 
unleſſe it be done in courſe of law, and not by any extrajudiciall entrie, or by memorandum. 


JTEM, þ tenant 
en taile diſconti- 
nua le taile, et mo- 


ruſt, et ſon iſſue port 


ſon briefe de forme- 


don envers le diſcon- 
tinuece (efteant tenant 
de franktenement del 
terre) et le diſcon- 
tinuee pleda que 1 
neſt tenant, mes ou- 
fterment diſclaima de 
le tenancy en la ter- 
re; en ceft cas le 
judgement ſerra, que 
le tenant alaſt fans 
jour, et apres tiel 


* di? not in L. and M. nor Roh. 


Sect. 691. 


ALSO, if tenant in 

taile diſcontinue 
the taile, and dieth, 
and his iſſue bringeth 
his writ of formedon a- 
gainſt the diſcontinuee 
(being tenant of the 
freehold of the land) 
and the diſcontinuee 
plead that he is not te- 
nant, but utterly diſ- 
claymeth from the te- 
nancy in the land ; in 
this caſe the judge- 
ment ſhall be, that 
the tenant goeth with- 
out day, and after ſuch 


ERE it appeareth, that 

upon the plea of nonte- 
nure, or of diiclaimer of the 
tenant in a formedon in the 
diſcender, albeit the expreſſe 
judgement be that the tenant 
ſhall goe without day, yet in 
judgement of law the de- 
mandant may enter accord- 
ing to the title of his writ, 
and bee ſeiſed in tayle, not- 
withſtanding the diſconti- 
nuance, And here, L:erleton 
ſaith, the demandaut ſhall be 
adjudged in his remitter ; 
where hee taketh remittcr in 
a large ſenſe : for in this caſe 
the | hover ob hath not two 
rights, but hath onely one 
antient right, and reſtored 
to the ſame by courſe of law; 
and ſo remitter here is ta- 
ken for a recontinuance of the 


right, 
Or 


+ Cc. added L. and M. and Roh. 


5. Aſf. 3. 5. E. 3. Entre con . 
42. Li. 1. fol. 15, 16. « 
Sir William Pelham's caſe. 


(6. Rep. 8. b. Ant. 356. a.) 


[+] 32. H. 8. cap. 31. 
14. Eliz. cap. 8. 
(Sect. 675. 10. Rep. 49.) 


C/] Lib. 3. fol. 60, 61. 
Lincolne College calc, 


(2. Roll. Abr. 23+ 146.) 


(Doct. Pla. 133.) 


5. E. 4. 1. 36. H. 6. 29, 
6. E. 3. 8. 4. E. 4. 38. 
(3- Rep. 26.) 


Non-tenure. Vide Bracton, lib. 


5. fol. 431, 432. & 414. 
Britton, cap. 84. 


Lib. 3. 


Cap. 12. 


Ou le demandant 


ne recovera damages. 


Jig. H. 7.28. 36. H. 6. 29. 
22. H. 6.44 4. E. 4. 38. 

LL E. 4. 1» 6. E. 3 8. 

(7. Rep. 40.) 


[31 8. E. 3. 434. 24 F. 3. 9. 
11. H. 4. 16. & 7. 11 


* . 17. 


8. E. 4. 1. 
(5. Rep. 58. Doct. Pla. 49.) 


(Ant. 303. a.) 


'g Rep. 7. Sid. 26g. 310.) 


Here is to bee obſerved, that 
in ſuch a preecipe where 
the demandant is to recover 
dammages, if the tenant 
pleade non-tenure or dif- 
claime, [/] there the de- 
mandant may averre him to 
be tenant of the land, as his 
writ ſuppoſe forthe benefit of 
his damages, which other- 
wiſe hee ſhould loſe, or pray 
judgement and enter. [g] But 
where no damages are to bee 
recovered, as in a formedon 
in the diſcender, and the 
like, there hee cannot averre 
him tenant, but pray his 
judgement and enter, for 
thereby hee hath the effect of 
his ſuite + Et fruftra fir per 
plura, quod fieri poteſt per 
pauciora. 

Averrer. To averre 
or avouch, or veriſie, ve- 
rificare, whereof commeth a- 
reficatin, an averment ; and is 
ſo ſaid as well in Engliſli as 
in French; and is two-fold, 
viz, generall and particular. 
A generall averment, which 
is the concluſion of every 
plea to the writ, or in barre 
of replications and other 
pleadings (for counts or a- 
vowries in nature of counts 
need not bee averred) con- 
taining matter afhrmative, 
ought to bee averred, er 
hoc paratus eft werificare, Sc. 
Particular averments are, as 
when the lite of tenant 
for life, or tenant in taile, 
are averred ; and there, tho? 
this word (eri cart) be not 
uſed, but the matter avouen- 
ed and affirmed, it is upon 
the matter an averment. And 
an averment containeth as 
well the matter as the forme 
thereof. 


Que be tenant a- 


laſt jans jour, Sud u- 
neus eat ſine die. This is the 
entrie of the judgement in 
that caſe, that the tenant 
ſhall goe without day, that 
is, to be diſcharged et further 
attendance ; and this is ſome- 


on mes, L. and M. and Roh, 


Judgement I iſſue en le 
taile que eft deman- 
dant poit entrer en la 
terre, nyent contriſte- 
ant le diſcontinuance, 
et per tiel entrie il 
ſerra adjudge eins en 
fon remitter. Et la 
cauſe eft, pur ceo que 
fi aſcun home ſutſt 
præcipe quod reddat 
envers aſcun tenant 
de franktenement, en 
quel action le deman- 
dant ne recovera da- 
mages, et le tenant 
Pledaſt nontenure, * ou 
auterment diſclaima 
en le tenancie, le de- 
mandant ne poit aver- 
rer fon briefe, et 
dirra que il eſt tenant, 
come le briefe ſuppoſe. 
Et pur cel cauſb le de- 
mandant apres ceo que 
Judgement eſt done que 
le tenant alaſt ſans 
jour, pait entrer en les 
tenements demands, le 
quel ſerra auxy graund 
advantage a luy en 
ley, ficome il avoit 
judgement de recove- 
rer envers le tenant, 
et per tiel entrie il 
eſt en ſon remitter 
per force del taile. 
Mes lou le demandant 
recovers dammages 
envers le tenant, la le 
demandant poit ave- 
rer, que il eſt tenant, 
come le briefe ſuppoſe, 


et cco pur l advantage 


judgement the iſſue in 
the taile that is deman. 


Sect. 691. 


dant may enter into the 
land, notwithſtanding 
the diſcontinuance, and 
by ſuch entrie hee ſhall 
be adjudged in his re- 
mitter. And the rea- 
ſon is, for that if any 
man ſue a precipe quid 
reddat againſt any te- 
nant of the freehold, 
in which action the 
demandant ſhall not 
recover damages, and 
the tenant pleads non- 
tenure, or otherwiſe 
diſclaime in the tenan- 
cic, the demandant 
cannot averre his writ, 
and ſay that hee is te- 
nant, as the writ ſup- 
poſeth. And for this 
cauſe thedemandant af. 
ter that that judgement 
is given that the tenant 
ſhall goe without day, 
may enter into the 
tenements demanded, 
the which ſhall bee as 
great an advantage to 
him in law, as if hehad 
judgement to recover 
againſt the tenant, and 
by ſuch entry hee is in 
his remitter by force 
of the entaile. But 
where the demandant 
ſhall recover damages 
againſt the tenant, there 
the demandant may a- 
verre, that he is tenant, 
as the writ ſuppoſcth, 


and that for the advan- 


del 


t 6 dirra, rot in | and M. Lor Roh, 


Of Remitter, 
tage of the demandant 
to recover his dam- 


Lib. 3. 

del demandant pur re- 
coverer ſes damager, 
ou auterment il ne re- 
coveroit ſes dama ger, 
queux ſont * ou fue- 
ront à luy dones per 
2 ley. 


time finall for that action, 
whereof Littleton here put- 
teth an example ; and ſome- 
time temporarie, whereof Lit- 
tleton allo hath put an ex- 
ample: as when excommenge- 
ment is pleaded in diſabilitie 
of the plaintiffe or demandant, 
there the award is, that the 
tenant or defendant ſhall goe 


. | without day ; and yet when 
the demandant or plaintiffe have purchaſed his letters of abſolution, upon ſhewing them to 


the court, he may have a reſommons or reattachment to recontinue the cauſe againe. But 
it is to be knowne, that when 4433 is given for the tenant or defendant upon a plea in 
barre, or to the writ, &c. the judgement is all one, viz. quod tenens, or defendens eat inde fine 


mages, or otherwiſe 
hee ſhall not recover 
his dammages, which 
are or were given to 


him by the law. 


Set. 6 9 20 


dic, and ſhall have reference to the nature and matter of the plea, and fo be taken either to 


bac in barre, or to the writ. So when judgement is given againſt the plaintiffe, either in 
} 


arre of his action, or in abatement of his writ, &c. the judgement is all one, viz. nihil capiat 
er breve 3 and it appeareth by the record, whether the plea did goc in barre, or to the writ, 
And the cauſe of the judgement is never entred in the record in any caſc ; for that upon con- 
nde ration had of the record, it appeareth therein. 


| Sect. 69 4 


ITEM. | home ſoit diſſeiſie, et 

le difſeiſor devy, ſon heire ef 
teant eins per diſtent, ore Pen- 
trie de le difſerſee eſt tolle; et ſi le 
diſſeiſee porta ſon briefe d'entrie 
ſur diſſeifin en le per, envers 
[ heire, et / Beire diſclaime en le te- 
nancy, Sc. le demandant poit 
averer ſon bricfe que il eſt tenant 
come le briefe ſuppoſe, $11 voit, 
pur recoverer ſes damages : mes 
uncore il voit relinguiſber le 
averment, Sc. il poit loyalment 
entrer en la terre per cauſe del 
diſclaimer, ment obſtant que ſon 
enirie adevant fuit tolle. Et ceo 
fit adjudge devant mon maſter 
% R. Danby, jades chieſe juſtice 
de la common banke et ſes com- 
parnons, &c. 


ITE, ff home ſoit diſſeiſie, &c. 


ALSO, if a man be diſſeiſed, and 

the diſſeiſor die, his heire be- 
ing in by diſcent, now the entrie 
of the diſſeiſee is taken away; and 
if the diſſeiſee bring his writ of en- 


trie ſur diſſeiin in the per, againſt 


Vide Sect. 201. 


(8. Rep. 68.) 


3. H. 4. 8. 11. 


(Ant. 135. b.) 


— 


the heire, and the heire diſclaime (r. x. B. 1g. b. 


in the tenancie, &c. the deman- 
dant may averre his writ that hee 


1. Roll. Abr. 631. 


Doct. Pla. 123.) 


is tenant as the writ ſuppoſe, if (3: Lv: 339) 


he will, to recover his dammages: 
but yet if hee will relinquiſh the 
averment, &c, he may lawfully en- 
ter into the land becauſe of the 
diſclaimer, notwithſtanding that 
his entrie before was taken away. 
And this was adjudged before my 
maſter fir R. Dandy, late chiefe 
juſtice of the common place and 
his companions, &c. 


Albit in this caſe, and in the caſe before, the 


entrie of the demandant is his owne act, and the demandant hath no expreſſe judgement 
io recover, yet ſhall he be remitted ; becauſe he in judgement of the law ſhall be in accord- 
dg tothe title of his writ, and by his entrie defeat the diſcontinuance, and conſequently is 


emitted to his antient eſtate. 


Sir Rovert Davey, knight, was a gentleman of an ancient and faire deſcended fa- 
t 


nal, and chizte-juſtice o 


he court of common-pleas ; a grave, reverend, and learned judge, 


ot 


* on fucront not in L. and M. nor Roh. 


8 2. 


36. H. 6. ſol. 29 


3. E. 4. 41. 4, E. 4 38. 


Lib. 3. 


29. Aff. p. 26. 43. Al. p. 3. 


11. H. 7.20, 3 II. 6. 19. 


40. E. 3. 43- 
(Sec. 683.) 


(Hob. 256.) 


(Ant. 49. b. 330. a.) 


8. R. 2. Quar, imp. 199 · 
19 H. 6. 30. 8. H. 6. 17. 
21. H. 6. 2. 3. H. 4. 8. 


14. H 6. 15,16. 37. H. 6. 18. 
26. II. 8. 4. T. N. B. 36. f. 


& 35. b. 
(3. Rep. 3. b. Scct. 661.) 


22. AF. p. 9. en le cafe de 


Theobald Griuvilc. 
(3 Rep. 3. 


8. H. 4. 8. 18. H. 4- 19. 


29. Afl. 53. 43 E. 3. 17. 
Porkcr's calc 44. E. 3. EHop. 20. 


21. H. 6. 2. por Pelton. 


R. H. 6. 17. per Cotiiinere, 


(1. Roti. Abr. 863. 878. 
4. Rep. 32.) 


* % adde. L. and XI. and Roh. 


Cap. 12. 


Of Remitter. gect. 694, 


of whom our author ſpeaketh here with verie great reverence, as you may perceive. And 
here is to be noted how neceſſarie it is, after the example of our author, to obſerve the 
judgements and reſolutions ot the ſages of the law. | 


Sect. 693. 


E RE appearcth a di- | | 3 f 
H e a 7 TEM, lou [entry ALSO, where the en- 


* of entric and a right d'un bome eft C0 trie of a man is 
of action; for if a man of geable, coment gue congeable, although that 


opt nts. egy right il prent eflate a luy he takes an eſtate to 


to him, her is not remit- guant il eft de pleine him when hee is of full 
ted : but where hce hath a . , 

gent ofentric and taketh an Se pur terme de vie, age for terme of life, 
* he by his entrie is re- C CN tatle, ou en OT in taile, Or in fee, 
mitt: d, becauſe his entrie is , 5 this is aremitter . 

lawfull And if the diſſei- Jee, ys eff oy p A Gaol TY NO 
lor infeoffe the difleiſee and 1 @ uy, ſi tre fri- it ſuch taking of the 


others, the diſſciſec E remit- N /el ge fate Ne ſoit eſtate be not by deed 
cd to the whole or iv pep art indent," ou indented, or by matte 
is if his centric were taken per matter de record, of record, which ſhall 


ns © 7 a gue * concludera Ou conclude or eſtop him. 
” entrie oft con aspera. Car fi home For if a man be diſſeiſ- 
Sed Co A. 18 diſſeiſed ot ſoit ailterfie, ef + re ed, and takes backe an 


a mannor, wheicunto an ad- 


vowſon is appendant, an ef- prent ate de le 4 eſtate from the diſſeiſor 


tranger uſurpe to the ad ier (ans fait, ou without deed, or 
vo ſon, if the diſſciſee enter 7 fe Je / : 5: dood u. thi 3 by 
into the mannor, the advow- per fait polite, ceo et dee „ this 18 a re- 


on 4 5 wa * + un remitter al diſ= mitter to the diſſeiſee, 
which was ſevered by the % 

uſurpation. And fo 4 is if Seijee, | Sc. &c. 
tenant in tay le be of a manner whereunto an advowſon is appendant, the tenant in taile diſ. 
continucth in fe, the diſcontinuee granteth away the advow!on in tee, and dieth, the iſſue 
in tayle recontinueth the mannor by recoverie, he is thereby remitted to the advowlon ; and 
in both calcs hee that right hath ſhall preſent when the church becommeth voyd. 

Ihe patron of a benetice id outlawed, and the church becomme h voyd, an eſtranger uſurp- 
eth, and fix moneths paſſe, the king doth recover ia a guare {r;prdit, and remove the incum- 
bent, &c. the advowion is recortinued to the rightfull patron. And ſo note a diverſitie be- 
tweene a recontinuance and a remitter ; for a remitter cannot be properly, unleſle there be 
two titles; but a recuutinuance may be u here there is but one. 

Per fait indent, &c. Mere it appcareth, that if the diſteiſor by deed indented 
rake a leaſe for life, or a giſt in taile, or a feotftment in ſee, whereunto liverie of ſeiſin is re- 
ouiſite 3 yet the deed indented ſhall not ſuffer the liveric made according to the forme and 
effect of the indenture, to worke any temitter to the drfleif.c, but ſhall eftop the diflciſce to 
chaime his former eſtate; and it the diſſeiſor upon the feofiment doth referve any rent or con- 
dition, & c, the rent or condition is good: and the reaſon wheretore a deed indented ſhall con- 
clude the taker mere than the decd poll, is, for that the deed poll is only the decd of the 
fcoftor, donor, and letior ; but the ceed indented is the deed of both parties, and therefore 
aſwell the taker a> the giver is concluded. 


Ou per recard. As by finc, deed indented, ard inrolled, and the like. 


SECT. 


4 reprevt—ert prext, L. and M. and Rob. ten, L. and M. and Roh. 
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fe de certaine tene- 


Lib. 3. 


Sect, 694. 


ITE M. fi home leſſa terre pur 

terme de vie a un auter, le 
quel aliena a un auter en fee, 
et Ialienee fait eflate a le leſſor, 
ceo eft un remitter al leſſer, 
fur ceo que ſon entrie fuit conge- 
able, Cc. 


ALSO, if a man let land for 

terme of life to another, who 
alieneth to another in fee, and the 
alienee make an eſtate to the leſ- 
ſor, this is a remitter to the leſ- 


ſor, becauſe his entrie was conge- 
able, &c. 


This is evident enough upon that which hath beene ſaid; 


Sect. 695. 


1 TE M, / home ſoit diſſeiſie, et 
le dilſeiſor lefſa la terre al diſ- 


ſeiſee per fait pol, ou ſans fait, 


pur terme des ans, per que le diſ- 


ſeiſee entra, ceſt entre eſt un re- 


mitter a le difſeiſee. Car en tiel 
caſe lou l entre q un home eft con- 
geable, et un leaſe ft fait a luy, 
coment que il claima per parolx en 
patis, que il ad eflate per force de 
tiel leaſe, ou dit overtment, que i! 
ne claima riens en la terre ſinon 
per force de tiel leaſe, uncore ceo 
eſt un remitter a luy, car tiel F dif- 
clatmer en le pans neſt riens a 
purpoſe. Mes $11 | diſclaimer en 
court de record, que i || n'ad eſlate 


forſque per force de tiel leaſe, et 


nemy duterment, donque i eft con- 
clude, Ec. 


ALSO, if a man bee diſſeiſed, and 

the diſſeiſor let the land to 
the diſſeiſee by deed pol, or with · 
out deed, for terme of yeares, by 
which the diſſeiſee entreth, this 
entrie is a remitter to the diſſeiſee. 
For in ſuch caſe where the entrie 
of a man is congeable, and a leaſe 
is made to him, albeit that he claim. 
eth by words in pairs, that he hath 
eſtate by force of ſuch leaſe, or 
ſaith openly, that he claimeth no- 
thing in the land but by force of 
ſuch leaſe, yet this is a remitter to 
him, for that ſuch diſclaimer 
paiis is nothing to the purpoſe, But 
if hee diſclaime in court of record, 
that he hath no eſtate but by force 
of ſuch leaſe, and not otherwiſe, 
then is he concluded, &c. 


1 appeareth a diverſitie betweene a claime in pairs of an eſtate, and a claime of 


record, for a claime in paits ihall not hinder a remitter. Otherwiſe it is of a claime 
of record, becauſe that doth worke a concluſion, 


Set. 696. 


1 TE A, ft deux 


Joyntenaunts ſet= 


ments en fee, I un 


Sc. not in L. and M. nor Roh. 
i ad—ad, L. and M. and Roh. 


ALSO, if two joyn- H 
tenants ſeiſed of 

certaine tenements in 

fee, the one being of 


f diſclaimer=clayme, L. and M. and Roh. 


worthy the obſervation, 
that where joyntenants or co- 
parceners have one and the 
lame remedie, if the one enter, 
the other ſhall enter alſo: but 
where 


Of Remitter. Sect. 694, 695, 696. 364 


(Hob. 256.) 


(3. Rep. 23. 


ER E note a diverſitic (2. Iaft. 308] 


I Aiſc lai mer clayme, L. and M. and Roh. 


Lib. 3. 


10. H. 6. 10. 19. H. 6. 45 
31. H. 6. tit. Eat. Cong. 54 


Vide 25. AF. pl. ultim. 


Vide Sect. 282. 331, 
(Veughen 375) 


Cap. I 33 


where remedies bee ſeverall, 
there it is otherwiſe, As it 
two joyntenants or copar- 
ceners joy ne in a reall action, 
where their entric is nut law- 
full, and the one is ſummoned 
and ſevered, and the other 
purſueth and recovereth the 
moitie, the other joyntenant 
or coparcener ſhall enter and 
fake the profits with her, be- 
cauſe their remedie was one 
and the ſame. But where two 
coparceners be, and they are 
diticiſed, and a diſcent is caſt, 
and they have iſſue and die, 
if the 7 of the one recover 
her moitie, the other ſhall not 
enter with her, becauſe their 
remedies were ſeverall; and 
yet when both have recovered, 
they are coparceners aguine. 
So here in this caſe that Lze- 
tleton putteth, the two joyn- 
tenants have not equall ieme- 
die; for the infant hath a right 
of entry, and the other a right 
of action; and therefore the 
infant being remitted to a 
moitie, the other ſhall not 
enter and take the profits 
with her. 

If A. and B. joyntenants 
in fee, be difleifed by the fu- 
ther of 4.whodicth ſeiſed, his 
ſonne and heire entreth, he is 
remitted to the whole, and his 
companion ſhall take advan- 
tage thereof. Otherwiſe here 
in the caſes of Littleton, tor 
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{enter deins age, 
difſerfies, * &c. et le 
difjeiſor moruſt ſeiſie, 
et ſon iſſue entra, I' un 
de les joyntenants efte- 
ant adonques deins 
age, et apres que il 
dient al pleine age, 
PP heire le diſſeiſor tef= 
fa les tenements a 
meſmes les joynte- 
nants pur terme de 
lour + deux vies, ces 
eft un remitter (quant 
al moitie) a celuy que 
fuit deins age, fur 
ceo que il eft ſeifie de 
ce moitie que affiert 
a luy en fee, pur 
ceo que ſon entre ſuit 
congeable. Mes I au- 
ter jointenaunt n'ad 
en 1 auter moi tie fon ſ- 
que eftate pur terme 
de ſa vie per force de 
le leaſe, pur ceoque ſon 
entre uit tolle, &c. 


efteant de fleine age, 
font 
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full age, the other 
within age, bee dif. 
ſeiſed, &c. and the diſ- 
ſeiſor die ſeiſed, and 
his iſſue enter, the one 
of the joyntenants 
being then within age, 
and after that he com- 
meth to full age, the 
heire of the diſſeiſor 
letteth the tenements 
to the ſame joynte- 
nants for terme of, 
their two lives, this i; 
a remitter (as to the 
moitie) to him that 
was within age, be. 
cauſe hee is ſeiſed of 
the moitie which bc. 
longeth to him in fee, 
for that his entrie was 
congeable. But the 
other joyntenant hath 
in the other moity but 
an eſtate for terme of 
his life by force of the 
leaſe, becauſe his entry 
was taken away, &c. 


that the advantage is given to the infant, more in reſpect of bis perſon, than of his right; 


whereof his companion ſhall take no advantage. 


But if the grandfather had diſſeiſed the 


joyntenants, and the land had deſccnded to the father, and from hun to A. and then 4. had 
died, the entrie ef the other ſhould be taken away by the firſt difcent ; and therefore ne 
mould not enter with the heire of 4. | 

But here in the caſe of Lir/leron, if after the diſceyt the other joyntenant had died, and 


the infant ſurvived, ſome fa 


now, in judgement of law, fo 


diſec nat, 


that he ſhould have entred into rhe whole, becauſe hee is 
ely in by the tuft teolkmert, and he claimeth not under che 


CHAP. 13. 


JL ff communoment 

dit. Here by the opi- 
nien of Littleton, communts %- 
uio is Of authoritie, and ſtands 
vath the rule of law, A c-11- 
αννν,õierwantid nou ff 1eco- 


K. 


not in L., and M. nor Roh, 
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JL commune- 
neut dit, que 
trois garraunties y 


font, fe iticet, S4 
rate {ineat, gre 
T dens 
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IT. is commonly 
ſaid, that there 
bes three warranties, 


An RP” 5 2 * 
fetitcet, warrantie li- 
neall, warrantie col- 

FA. {ie 


” 


not in IJ. and M. nor Roh. 


Lib. 3. 


rantie collateral, et gar- 
rantie que Commence 
per diſſei/in. Et eſt aſca- 
voir, que devant Feſta- 
tute 4 Glouceſter touts 
garranties queux diſ- 
cendont a eux queux 
dnt heires a eux queux 
'feſoyent les garranties, 
fueront barres a mee 
mes les heires a de- 
mander aſcuns terres 
ou tenements encounter 
let garranties, fore- 
priſe les garranties 
que u COMmencerentper 
diſſeiſin ; car tiel gar- 
rantie ne fuit unque 
barre al heire, pur ceo 
que le garrantie com- 
mence per tort, ſcilicet, 


per diſſer/in. 
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laterall, and 'warran- 
tie that commence by 
diſſeiſin. And it is to 
be underſtood, thatbe- 
fore the ſtatute of Gu. 
ceſter all warranties 
which deſcended to 
them which are heires 
to thoſe who made 
the warranties, were 
barres to the ſame 
heires to demand any 
lands or tenements 
againſt the warran- 
ties, except the war- 
ranties which com- 
mence by diſſeiſin; for 
ſuch warrantie was no 
barre to the heire, for 
that the warrantie 
commenced by wrong, 
viz. by diſſeiſin. 


Sect. 697. 


dendum : and againe, Minin? 
mutanda ſunt que certam Ja- 
buerunt interpretationen:. 

Here our authour begin- 
neth this Chapter with an 
exact diviſion of warranties. 
A warrantie is a covenant 
reall annexed to lands or te- 
nements, whereby a man and 
his heires are bound to war- 
rant the ſame; and either 
upon voucher, or by judge- 
ment in a writ of wwarrantia 
cartæ, to yeeld other lands 
and tenements (which in 
old bookes is called in en- 
cambio) to the value of 
thoſe that ſhall bee evicted 
by a former title, or elſe 
may bee uſed by way of re- 
butter. (1) 


Rebouter is a French 
word, and is in Latine re- 
pellere, to repell or barre ; 
that is, in the underſtanding 
of the common law, the ac- 
tion of the heire by the war- 
rantie of his anceſtor; and 
this is called to rebut or 
repell. [e] Briton ſaith, Gar- 
ranter en un ſence fignifie a 


defender fon tenant en ſa ſeiſin, et en auter ſence fignifie que ſi il ne defende que te garrant lay, foit 
tenue a eſchanges, et de faire fon rte a la vaillaunce. [] Brafon faith, Warrantizare nibil 
aliud oft, quam defendere et acquietare teututem qui ævarrantum wvocavit in ſcifind Jud. le] Fleta 
ſaith, Warrantizare nibil alind eff quam poſſidentem wocantem defendere et acquirtare in Jud 
ſriſina vel poſſeſſione erga petentem, Wc. et tenens de re wwarranti excambium habebit ad wa- 


lentiam. 


It is to be obſerved, that there be two Kinde of warranties, that is to ſay; <warrantia ex- 
preſſa et racita, vulgarly ſaid warrantie in deed, becauſe they be exprefſed ; and warranties 
in law, becauſe the law doth tacitely imply them. And this diviſion of warranties that 
Littleton here ſpeaketh of, he intendeth of warranties in deed. And of warranties in law, 
more ſhall be ſaid hereafter in this Chapter. As for promiſes or contracts annexed to chat- 


tels reall or perſonall, they are not intended by our author in his ſaid diviſion, but only 
warranties concerning trecholds and inheritances, 


Devant le ſtat ute de Glouceſter. This ſtatute was made at a parliament holden 
at Glocefter in the ſixth yeare of the reigne of king E. 1. and therefore it is called the ſtatute 


ot Glocefter. 


Sont barres a meſmes les heires a demander aſcuns terres, &c. For 
the ſtatute, as hath beene ſaid, being made in C. ZE. 1. (was before the ſtatute of Yours condi- 
tionalibus, which was cnacted 13. Kdivard 1.) when all ſtates of inheritance were fee ſimple. 
But after the ſtatute of 13. &#dward 1. the heire in taz ie is not barred by the warran- 
tic of his anceſtour, unlefle there be aflets; as ſhall be ſaid hereafter more largely in this 


Charter, 


By tne ſtatute of Glocefter foure things are enaéted. ; 
Fir, that it a renant by the courtelie alien with warrantie and dieth, that this flull bec 
no barre to the heire in a writ of mordanceſter, without aflets in tee ſimple; and it lands or 
tenements deſcend to the heire from the father, he ſhall be barred, having regard to the value 


thercot. 


Secondly, 


365 


(1. Rep. 1.) 


Bract. lib. 2. ſol, 

fol, 380, 381, &c. 
lib. 3. cap. 1, 2, 3. Lib. 7. 
cap. 2, 3. Lib. 9. ca. 4. Britton 
ca. 105. fol. 249, 250, &c. & 
tol. 88. 106. b. 196, 197. Fleta 
lib. 5. cap. x5. Lib. 6. cap. 23. 
M:rr, cap. 2. b. 17, 


27. Lib. 3. 
Glanvill. 


38. E. 3-21, 43. E. 3. 18. 


(Ant, gaz. b. 2. Roll. Abr. 7 
776. Cro. Ju. 4.) * 


(<5 Britton fol. 197. b. 


[4] Bract. lib. 3 fol. 30. 
[e] Fleta lib. 5. cap. 15. 


Lib. 4. fol. 81. Noke's caſe, 
(F. N. B. 134. h.) 


Vid. Sect. 733. 

(2. Roll. Abr. 738. Sid. 178. 
Cro. Ja. 4. Aut. 101, b. 

Polit. 384. 2. 1. Roll. Rep. 316. 
Cro. Jac. 386. g. Bullt. gg. 
Poph. 143. Bridg.128. Owen 60. 
3. Mod. 261. S. C. Shower 68.) 
Gloc. cap. g. 

Vid. Sett. 724 725- & 727, &c. 
(2. Init. 203-) 

Bratton lib. 4. fol. g21. b. 
Fleta lib. 5, cap. 34+ 7+ E. 3. 
Garr. 47 


(8. Rep. 32, 33.) | 


(1) The doctrine of warranty was formerly one of the moſt intereſting and uſeful articles of legal learning ; but tlie ne pan Na 
ration of warrantics hay ing, by repeated acts of the legillature, becn reduced to a very narrow coumpils, It q On in prof ry =_ 
a matter of ſp.culation rather than of uſe. In ſome in!tances, however, warranties have (till a powerful m 5 5 ach * 
peity ; 4nd there 18 no part of our juriſprudence to which the Ancient writers have more frequently r a 15 ex] * er to 2 
their legal doctrines. Hence abſtruſe, and in moſt reſpects obſolete, as the learning reſpecting it unqueſtionab F * it col . 
lerve the attention of (very perſon who * iſhes to obtain accurate notiwns of thoſe branches of our laws, " 82 487 N i 
diately counceted with the doArinces that reſpect the alicnation of landed property. In ne wil Lace 3 be N Eviction 
obligation of the ſeller to put a ſtop to the cviction and other troubles which the buycr ſuffers, in the 8 ary PL ; * don of 
is defined to be the lots which the buyer ſuffers, cither of the whole thing that is fold, or of — N u y e 1 
the right which a third perſon has to iz. The other troubles are thote which, without touching me ON 0 * * 
diminith the right of the purchaſer; as if any one pretends a right to the uſufruci of the lands fold, to a rent — 1 4. * 
ſervice, or any other thing of the like nature. The buyer being thus cvicted or troubled in his pofleſſion, . 1 . 
teller to warrant him. This warranty is either in law, being that ſecurity which every ſeller is bound to oy. 4 80 wid = 
buyer in the free pollcttion and enjoyment of the thing fold, although the tale makes nu Mention of it; or 7 dre ' rp 2 wo 
Particular or conventionary warranty, which the ſeller and buyer regulate among themſelves. See Domat, bes 3 I, ”, 7 & Aer 
tice of the Roman luæu, the buyer might, immediately after the eviction or trouble, give notice of it to _- - ak gh e. bring lui, 
proper, might make himſelf a party to the action, and defend it; but till the ſentence was pronounced, t pA 8 . 
action of warranty againſt the ſeller: and the action was brought before the judge of the place in which t a 8 er = . 
But the practice is ditferent in the courts of law in France, There, the buyer, when he gives notice of wm 72 mo ie 
briug his action of warranty againſt him before tlie judge, before whom the original action 15 brought ; pe 1 2 2 ee, 7 gr 
a-tion, the judge condemns him to indeinnify the ſeller, by the ſame ſentence by which he pronounces in e n avs call upon 
original caute. See Puthicr Traits des Contratts de Vente, partic 2+ c. 1. ſect. 2+ art» 5+ $. 2. The rſt way "ou vi Ll v N from 
wother to warranty ; he in the ſame manner may call upon a third. But to prevent the delays which muſt urn wr ie e 
multiply ing warranties, a fourth warrantor is not permitted to intervenc, except in particular r * " —_ eee 
teoblerved. Each perſon muſt vouch his own immediate warrantor, as it is not law ful for hun to vouch any _ © wh ne. of have 
Aiterthe warrantor has entered into the warranty, the warrantee may either proceed in his detence gy ap = 10 1 3 . 
the cauſe to him tolely. The ſentence binds them both equally. If the perſon againſt whom the var 5 8 * 1 eee 
troubled in his potictiion by the tentence of the judge, he has a claim upon the Warrantor for a N m _ a ern 
the preciſe ſum to be paid by way of indemnity is tixed and agiced to by the parties upon the 2 . n - 380 
10% of this nature ute greatly diſcountenanced by the laws of France. It is always in the breaſt of tlie 4 Xa ds has. double bf 
them ; but they cannot be cncreaſcd either by the expreſs contract of the parties, or the equny of the ju p. e ee ee 
the property evicied. See Traite des Evittions et de ta Garantic Formelle, par Monſ. Berthetiot, 2 vol. oct. Paris, 1781. 


g z : 0 . "Hr, ” ho 7 » th 2. C lurd vw as 
Tanty tated of by Littleton in this Chapter, is evidently of feu e being derived from the obligation which th 
| 8 * 


under, 


Lib. 3. 


(Ant. 34. b.) 


ſe] 11. E. 2. tit. Garr. 83. 

4. E. g. Carr. 63. 18. E. 3. 51. 
Pl. Com. 110. 7. E. 3. 53. 
Temps E. 1. Garr. 87. 


27. E. z. 8, 9. 14. F. 4. Gar. 5. 
Dier quarto Mar. 148. a. 


22. Al. 9. & 37. Temps E. 1. 
Gar. 86. 


ſo] 11. H. 7. cap, 20. 
(Poſt 380. a. 381. a.) 


18. E. 3. g. 


(Hob. 31. 8. Rep. 54. a.) 


21. R. 2. Judgement. 26g. 

(2. Roll. Abr. 776. 8. Rep. 5g b. 
Ant. 926. a. Doct. & Stud. 44. b. 
1. Lco. 261.) 


11. H. 5. cap. 20. Vid. Scct. 595. 
See this ſtatute of 11. H. 7. ca. 20. 
we I expounded, Lib. 1. fol. 176. 
in hr Anthony Mild maye's caſe, 
3. & 4. Ph, & Mor. Dier 146. 
Lib. 3. tol. 59, 60, 61, 62. Lin- 
colne Coll. caſe. Pl. Com. fol.z6. 
20. liz. Dier g62. Doct. & Stu- 
dent 33. B. Eliz. Dier 248. 
19. Elz. Dier 334. 21. Elia. 
ibid. 362, Lib. 3. fol. 30, 31. 
fir George Browne's caſe. I. b. 3. 
fol.:q F:tzh. caſe. 27. II. 8. 2g. 
FJ Mich. 13. J4c. unter Harley 
& Welt in cctione firme in 
Commun Banco. Lincolu, 
ſy] Paſch. 17. Eliz. 
(A. Rep. 10. Ant. 350. a. 11. a. 
Pol. 369. 4. 381. a. Sid. 24+ 
Plo. 195. a, Dyer 64. b. 
Jo. gi. Hob. 332. Cro. Eliz. a. 


Cap. 13. 
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Secondly, that if the heire, for want of aſſets at that time deſcended, doth recover the 
lands of his mother by force of this act, and afterwards aſſets deſcend to the heire from the 
father, then the tenant ſhall recover againſt the heire the inheritance of the mother by a writ 
of falſe judgement, which ſhall iſſue out of the record, to reſummon him that ought to war- 
rant, as it hath beene done in other caſes, where the heire being vouched commeth into the 
court, and pleadeth that he hath nothing by diſcent. . 
, Thirdly, that the ifſue of the ſonne ſhall recover by a writ of ce/ſizage, atel, and 

cſaiel. : 

a laſtly, that the heire of the wife, after the death of the father and mother, ſhall not 
bee barred of his action to demand the heritage of the mother by writ of entrie, which 
his father aliened in the time of his mother, whereof no fine was levied in the king's 
court, 

Concerning the firſt, there be two pvints in law to be obſerved, | 

Firſt, albeit the ſtatute in this article name a writ of mordancefeer, and after writs of cofinage, 
aicl, and * e]; yet a writ of right, a formedon, a writ of entry ad communem legem, and 
all other like actions, are within the purview of this ſtatute ; for thoſe actions are put but 
for examples. 

Secondly, where it is ſaid in the ſa'd act (if the tenant by the courteſie alien), yet this 
releaſe with warrantie to a diſſeiſor, &c. is within the purview of the ſtatute, for that it is 
in equall miſchiefe; and if that evaſion might take * the ſtatute ſhould have beenc 
made in vaine. 

If tenant by the courteſie be of a ſeigniorie, and the tenancie eſcheate unto him, and af. 
ter he alieneth with warrantie, this ſhall not binde the iſſue, unleſſe aſſets deſcend ; for it ig 
in equall miſchiefe. But notwithſtanding this ſtatute, if feme tenant in dower had aliened 
in fee with warranty and died, the warranty had bound the heire untill the ſtatute [o] of 
11. 1. 7. ſince our author wrote: by which ſtatute the heire may enter, notwithſtanding ſuch 
warrantics 

But note, there is a diverſitie betweene a warranty on the part of the mother, and an 
eſtoppell ; tor an eſtoppell of the part of the mother ſhall not binde the heire, when hee 
claimeth from the father: as if lands bee given to the huſband and wife, and to the .hcires 
of the huſband, the huſband make a gift in taile, and dieth, the wife recovereth in a cui in 
vita againſt the donee, ſuppoſing that ſhe had fee ſimple, and make a feoflement and dyeth, 
the donee dyeth without iilue, the iſuc of the huſband and wife bring a Formedon in the re- 
verter againſt the feoffee; and notwithſtanding that he was heite to the eſtoppell, and the 
mother was eſtopped, yet for that he claimed the land as heire to his father, hee was not 
eſtopped. Note, that warranties are favoured in law, being part of a man's at{urance ; but 
eſtoppels are odious. | 

If a feme heire of a difſciſor infeoffeth me with warrantie, and marrieth with the dif- 
ſeiſce, if after the diſſeiſee bring a procipe againſt me, I ſhall rebut him, in reſpect of the 
warrantie of Eis wife, and yet he demandeth the land in another's right. And fo if the huſ- 
band and wife demand the right of the wite, a warrantie of the collaterall anceſtor of the 
buſband ſhall barre, 

It a woman had beene tenant for life, the remainder or reverſion to her next hcire, and 
the woman had aliened in fee and died, this warrantic had barred her heire in remainder or 
reverſion ; but this is partly holpen by the ſaid act of 11. H. 7. viz. where the woman hath 
any eſtate for life of the inheritance or purchaſe of her huſband, or given to her by any of 
the anceſtors of the huſband, or by any other perſon ſeiſed to the uſe of her huſband, or of 
any of his anceſtors, there her alicnation, releaſe, or confirmation with warrantie, ſhall not 
binde the heire. 

To the authorities quoted in the margent, which may ſerve as commentaries upon the ſaid 
ſtatute, I will only adde two caſes. The one was, [F/] A man feiled of lands in fee levied a 
fine to the uſe of himſelfe for life, and after to the uſe of his wife, and of the heires males of 
her body by him begotten for her jointure, and had iſſue male, and after he and his wite le- 
vied a line, and ſufiered a common recovery, the huſband and wife died, and the iſſue male 
entred by force of the ſaid ſtatute of 11, H. 7. And it was holden by the juſtices of aflile, 
(the cate comming downe to be tried by ni// ius), that the entry of the iſſue male was law- 
tull: and yet this caſe is out of the letter of the ſtatute ; for ſhe neither levied the fine, &c. 
being ſole, or with any other atter-taken huſband, but is by herſelfe with her huſband that 
made the joynture. Sed qui havet in literd heret in cortice; and this caſe being in the ſame 
milchiete, is therefore within the remedy of the ſtatute, by the intendment of the makers of 


2. Co. 475. Ben. 40. 2. Init.681, the fame, to avoid the diſheriſon of heires who were provided for by the ſaid joynture, and 
W. Jones 13. & 254. Palm. 21. eſpecially by the huſband himſelfe that made the joynture, which (as it was faid) is a 
32. 216. Cro. Cat. 244- . 464.) ſtionger caſe than the example ſet downe in the ſtatute, The other was, Lg] A man is ſriſed of 

| lands 


* r 3 — 


under, by that ſyſtem of polity, to defend his tenant's title to the land againſt all claimants. If the tenant was evicted, the lord was 
bound to make him a recompence, by giving him lands of equal value to thoſe cvicted from him. "The doctrine and practice of 
warranty, in the early ages of the feudal law, is thus ſer forth in the book of the Fiefs, tit. 25. Ir is there ſtated, that 2 valal held a 
lief from the lord, and being diſturbed in his poſſeſſion of it, called upon the lord to defend him. "Uhetlord refuted t appear before 
the judge, by which the vailal loft his cauſe, The vatlal thereupon demanded a recompence from the lord. The lord 1114 in antwer, 
that the vaſlal never held the ficf, nor reccived the inveſtiture of it from him. The vallal replied, that he held the feof from tne lord, 
and had been inveſted with it by him; that he had called upon the lord to defend the poſſeſſion on the trial, and that the lord did not 
then deny the lands being held of him. All this the vaſlal proved by proper witnefles. Upon this cafe was held, that when a vatial 
is diſturbed in the poſſeſlion of his fief, if he calls on the lord to defend him, and it appears on the trial tat the lord inveſted him w ith 
a fief that did not belong to him, the lord is bound either to give him another ficf of equal value, or the price of It in money ; and 
that he is bound to dv this as ſoon as it clearly appears that the vaſſal will be evified of the fief, But that if the lord dentes that 
the kef is held of him, and that the vaſſal, or any of his anceſtors, were inveſted with it by him, and the vaflal proves thufe facts, 
either by an inftrumenr, properly authenticated, or by the peers of the court, the lord muſt give him ane her fef; or may be put t 
his oath, that neither the vaflal nor any of his ancellors held the fief from, or were inveſted with it by him, or any of his anccltur>. 
If the lord does this, he is to be acquitted, Sir Martin Wright ſeems to queſtion whether the lord's ol ligation to prote*t or defend 
the fcudatory, made him anciently liable upon eviftion (without aus fraud or defect in him) to compenſate the lots of the fef. Ie vor 


original feud. He obſerves, that none of the ancient feudiſts make any ſuch diſtinction, but that al! of them fappote he lord's 
obligation upon evittion to have been general; yet he afferts, they mult be underſtood to ſpeak of the times in which tes Water 
when improper tc ds chiefly prevailed, Sce Introduc. to the Law of "Cenures, p. 38, 39, 40.— Upon a priactple fimilar 9 mat dp 
which this diſtinétion is grounded, it ſeems to have been formerly made a queſtion by the writers on the feudal jaws of the On 
and Italian tres, wherher invettirure alone, without any exprels promile or undertaking on the part of the lord, entitled the tronn' 29 
claim an equivalent from the lord, in caſe of eviction. Rofſentsll, a German feudiit of great anthoriry, Nes Gated this queRtiony aud 148 
authorities upon which the two oppoſite opinions reſpeftiny it are tounded. He mentions it to be hi own opinion, that invefitere 
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Lib. 3. Of Warrantie. Sect. 697, 366 


lands in the right of his wife, and they two levie a ſine, and the conuſee grant and ren- Com. Banco. Latton's caſe, which 
dereth the land ro the huſband and wife in ſpeciall tayle, the remainder to the right heires 1 myſelſe heard aud obſerved. 
of the wife, they have Tue, the huſband dyeth, the wife taketh another huſband, and (2- Roll. Abr. 141, Moor. gg.) 
they two levie a fine in fee, and the ifſue entereth, this is directly within the letter of the 

ſtatute, and yet it is out of the meaning; becauſe the ſtate of the land moved from the 

wile, ſo as it was the purchaſe of the huſband in letter, and not in meaning. But where 

the woman is tenant for life, by the gift or conveyance of any other, her alienation with 

warrantie ſhall binde the hcire at this day. So if a man bee tenant for life (otherwiſe than 

as tenant by the courteſie) and alien in tee with warrantie, and dieth, this ſhall at this day 

binde the heire, that hath the reverſion or remainder by the common law not holpen by any 

ſtatute, But all this is to be underſtood, unleſſe the heire that hath the reverſion or remain- 

der doth avoid the eſtate ſo aliened in the life of the anceſtour ; for then the eſtate bein 

avoided, the warrantie being annexed unto the eſtate, is avoided alſo ; whereof more ſhall Seft. 748. 

be ſaid in this Chapter in his proper place. And therefore it is neceſſary for the heire in 1 2 66. Foſt. 367. b. 388. b. 
ſuch caſes to make an entry as ſoone as he hath notice or probable ſuſpicion of ſuch an alie- 59 

nation. | 

As to the ſecond clauſe of the ſtatute of Gloceſter, there are two points of law to be ob 
ſcrred. 

Firſt, that by the expreſſe purview of the ſtatute, if aſſets doe after diſcend from the Pl. Com. Fulmerſtone's caſe, 
father, then the tenant ſhall have recovery or reſtitution of the lands of the mother. But 11. Lib. 8. fol. 53. Sym's caſe, 
in a formedon, it at the time of the warrantie pleaded no aſſets be diſcended, whereby the 
demandant recovereth, if after aflets diſcend, there the tenant ſhall have a ſire facias for 
the aftcts, and not for the land intailed. And the reaſon hereof is, that if in this caſe 
the tenant ſhould be reſtored to the land intailed, then if the iſſue in taile aliened the aſſets, 
his ifſue ſhould recover in a formeden ; and therefore the ſages of the law, to prevent future 
occaſions of ſuits, reſolved the ſaid diverſitie in the caſes abovelaid, upon conſideration and 
conſtruction of the ſtatute of Glocefter, and of the ſtatute de donis conditionalibus, 

Secondly, it is to bee obſerved, that after aſſets diſcended, the recoverie ſhalt bee by 
writ of judgement, which ſhall iſſue out of the rolle of the juſtices, &, And here two 
things are to be declared and explained, Firſt, by what writ, &c. and that is cleere, viz. 
by /cire Faciaz, But the ſecond is more difficult ; and that is, upon what manner of judge- Lib. 8. fol. 53, 54. Sym's caſe. 
ment the /cire faciasis to be grounded: for explanation whereof it is to be underſtood, that Ibid. 134. Mary Shipley's caſe, 
if the tenant will have benefit of the ſtatute, he muſt plead the warrantie, and acknowledge 3 * _= E 
the title of the demandant, and pray that the advantage of the ſtatute may bee ſaved unto © Era 
him, and then if after affets diſcend, the tenant upon this record ſhall have a ſcire facias : 
and if aſſets diſcend but for part, he ſhall have a /cire facias for ſo much. But if the 
tenant plead the warrantie, and plead further that aſſets diſcended, &c. and the deman- 
dant taketh iſſue that aſſets diſcended not, &c. which iſſue is found for the demandant, 
whereupon he recovereth, the tenant, albeit aſſets doe after diſcend, ſhall never have a /cire 
facias upon the ſaid judgement ; tor that by his falſe plea he hath loſt the benefit of the ſaid 
ſtatute, 

Touching the third, ſufficient hath beene ſpoken before For the laſt, it is to be obſerved, 
that if the huſband be ſeiſed of lands in the right of his wife, and maketh a feoffement in 
fee with warrantie, the wife dieth, and the huſband dicth, this warrantie ſhall not binde the 8. E s. tit. Gar: 81. 18. E. 3.81. 
heire of the wife without aflets, albeit the huſband be not tenant by the curteſie. But of 
this you ſhall reade more hercatter, 

In the meane time know this, that the learning of warranties is one of the moſt curious vide Sect. 725. 
and cunning !carnings of the law, and of great uſe and conſequence. (1) 


A demander aſcuns terres ou tenements. A warrantie may not only be D N 

annexed to freeholds, or inheritances corporeall, which paſſe by livery, as houſes and 1 28. 2. Saund. 18g.) 
lands, but alſo to frecholds or inheritances incorporeall, which lye in grant, as advow- 
ſons; and to rents, commons. eſtovers, and the like, which iſſue out of lands or tene- 
ments. And not onely to inheritances ix ,, but alſo to rents, commons, eſtovers, &e. 
newly created. As a man (ſome ſay) may grant a rent, &c. out of land for life, in tayle, 
or in fee with warrantic ; for although there can be no title precedent to the rent, yet 
thete may be a title precedent to the land, out of which it ifſueth before the grant of the 2. H. 4. 13. 90. H. 8. Dier. 41. 
rent, which rent may bee avoided by the recovery of the land; in which caie the gran- N 4 Admeſurement 16. 
tec may helpe himſeſfe by a warrantia carte, upon the eſpeciall matter. And ſo a warran- e 3 30. K. 1. 
tie in law may extend to a rent, &c. newly created; and therefore if a rent newly created 15. F. 2 g- 8 AT. 1 3 
be grauted in exchange for an acre of land, this exchange is good, and every exchange (F. N. B. 134. 
implycth a warrantie in law. And fo a rent newly created may be granted for oweltie of Ante 30. b. 101, b. go8 nota. 
partition, Polt. 389. a.) 

A man 


(1) Upon the alterations made by the ſtatute law in the doctrine of warranty, ſee note 1. 373. b. 


1 


ſervices done ; or otherwiſe, in the way of remuneration. See Reſentall Jradatus et Synapſis totius Juris ſeudalis, Coll. Allob. 1610. 
Vol. 1. 40%, 470. lu a more recent publicativn, expreſsly on the ſubject of gratuitous hefs, it is held, that the lord is bound to de- 
tend the net, and to give the tenant au equivalent, if it is evicted from him. The author ſtates the objection made by ſir Martin 
Wright ; and in anſwer to it chferves, that the feudal contract and connection betwren the lord and tenant is ſuch, as diſtinguiſhes it 
from a voluntars donation, and neceſſarily includes this obligation upon the lord. Sce Petri Schultz11 7 ar de Feudo Gratiæ in 
Je nichl n Theſaut as "Turts frudalisy Francofurti ad M:num, rom. 2+ 556. 567, 508. It ſuould ſcem that with us anciently, every 
kind of homage, when received, but not before, bound the lord to acquittal and warranty; that is, to Keep the tenant free from 
diltreſs, entry, or other molef ation, for ſervices due to the lords paramount, and to defend his title to the lands agaiuſt all others; 
but that in ſubſequent times, the implied acquittal and warranty were peculiar to that ſpecies of homage which is known by the 
appellation of homaye anccſtre!. See ant. 67. b. note 1. 105+ a. note 1. In another material quality, the warranty annexed to ho- 
mage anceſtrel differed from expreſs warranty. In the caſe of expreſs warranty, the heir was chargeable only for thoſe lands which 
he had by deſcent from the anceſtor who created the warranty. But in the cafe of homage anceſtrel, the tenant was not driven to re- 
cover in value only rhoſe lands which the lord had from that anceſtor who created the ſeignory; that would be impoſſible, as it was 
eltential to homage anceſtrel, that the ſeignory ſhould have been created before time of memory. It being therefore impoſſible ro 
aſcertain which lands deſcended from the anceſtor who made the grant, the law charged all the lands. See ant. 102. b. But defence 
and recompence were not the only benefits which the tenant derived from the lord's warranty; it rebutted or repelled the lord from 
claiming tiie land itſelf, or any profit or right from it, but thoſe which under the feudal contract were due to him as lord, according to 
the fundamental maxim of the doctrine of fiefss Homagium repellit perquiſitum- Such appear to be the outlines of the ſyſtem of 
warranty in the early ages of the feudal law. The practice of ſubinfeudation neceſſarily occaſioned a conſiderable extenſion of it. 
hat practice arofe, in a great meaſure, from the attempts, which, in every kingdom where the feudal polity has prevailed, the 
higher tenants or vallals have made to render themſelves independent of the crown. In France, towards the end of the Carlovin- 
Ban race of their monarchs, the dukes or governours of provinces, the counts or governours of towns, and even the ſubordinate 
officers of fate, taking advantage of the weakneſs of the royal authority, made hereditary in their families the lands, titles, and 
ofhices, which "till then they had enjoyed for life only. They ufurped the ſovereign propriety of the land, with civil and military 
authority over the inhabitants : they vranted out the lands to their unmediate tenants, and theſe granted them over to others. By 
this means, though they always preteilcd io hold their fiefs from the crown, they were in fact abſolwely independent of it. They 
exerciſed in their territories every royal prerogative ; they promulgated laws ; they had the power of life and death; they coined 
mond; lixed the ſtaudard of weights and meaſures ; granted ſafeguards ; entertained a military force; and.impoſed taxes, ow 
8 every 
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Lib. 3. 


vide Sect. 741. 43. E. g. 
Voucher 72. 9. E. 3. 78. 
18. E. g. 55+ 30. E. g. 30. 
21. H. 7. 9. 3. H. 7. 4. 

7. II. 4. 17. 10. E. 4. 9. be 
21. E. 4. 26. 14. II. 8 

go. H. 8, Dier. 42. 

(2. Roll. Abr. 744. 


Dodt. & Stud. 155. 8. b.) 


7. E. 3. 4m. 43 E. 3. 17. 
60. E. 3. 12. Vide Sect. 611. 


Cap. 13. 


A man ſeiſed of a rent ſecke iſſuing out of the mannor of Dale, taketh a wife, the huf. 
band releaſeth to the terre-tenant, and warranteth tenementa predifta, and dicth, the wife 
bringeth a writ of dower of the rent, the terre-tenant ſhall vouche, for that albeit the re- 
leaſe enured by way of extinguiſhment, yet the warrantie extended to it; and by wurrant- 
ing of the land, all rents, &c. iſſuing out of the land, that are ſuſpended or diſcharged at 
the time of the warrantie created, are warranted alſo, 


GARRANTY que 


commence per diſ- 


a warranty.that commenceth 
by diſſeiſin, becauſe regular- 
ly the conveyance whereunto 
the warranty is annexed doth 
worke a difleifin, 

In this Section Lrettleton 
putteth five examples of a 
warrantie commencing by 
difleifin, viz. of a feoftement 
made with warranty by te- 
nant for yeares, by tenant 


(2. Inſt. 154. 1, Roll. Abr. 663. at will, by tenant by elegit, 


3. Rep. 37.) 


by tenant by ſtatute mer- 
chant, and by tenant by 
ſtatute ſtaple : all theſe and 
the other examples that Lzt- 
tleton putteth of this kinde 
of warranties in the ſucceed- 
ing Sections, have foure qua- 
lities. 

Firſt, that the diſſeiſin is 
done immediatly to the heire 


Lib. g. fol. 79. b. Fitzherbert's that is to be bound; and yet 


caſe. 


it the father bee tenant for 


(Cro. Cor. 483. 2.Roll. Abr. 741.) lite, the remainder to the ſonne 


91. F. 2. tit. Garrantie, 28. 


(3. Rep. 30. a.) 


(>, Roll. Abr. 772, 773. 


in fee, the father by covine 
and conſent maketh a leaſe 
for yeares, to the end that the 
Icfice ſhall make a feoffement 
in fee, to whom the father ſhal 
releaſe with warrantic, and 
all is executed accordingly, 
the father dyeth, this wur- 
rantic ſhall not binde, albeit 
the difletiin was not done 
immediately to the ſonne ; for 
the teoffement of the leflee is 
a difleiſin to the father, who 
is particeps criminis. So it is 
if one brother make a gift in 
tayle to another, and the un- 
cle diſſeiſe the donee, and 
intcofteth another with war- 
rantic, the uncle dieth, and 
the warrantie deſcecudeth 


Hut. $2.9. 56.4, 171, 4. 179 a, Upon the donor, and then 


F. N. B, 119. C. 


(1) As to reren. 


mencing by difleilin or wrong; ani ſecondly, binding warranties. 


the donec dycth without 


Of Warrantie. 


Sect. 698. 
GGARRANTY que 


commence per diſ- 


ſerfin, &c. (1) It is called ſeiſin eſt en tiel forme: 


ficome lou il eft pier 
et fits, et le. fits pur- 
chaſe terre, Sc. et leſſa 
meſme la terre a ſon 
pier pur terme dans, 
et pier per ſon fait ent 
enfeoffa un auter en 
ce, et oblige luy et ſes 
beires @ garranty, et 
le pier devy, F que 
le garranty diſcendi/t 
al fits, ceo garranty 
ne barrera my le fits ; 
car ment obſtant cel 
garrantie le its poit 
bien enter en la terre, 
ou ever un aſſiſe en- 
vers Falienee gil voit, 
pur ceo que le garran- 


tie commence per diſ-' 


ſeiſin; car quant le 
pier que n'avoit eſtate 
forſque pur terme des 
ans, fiſt un fegſſe- 
ment en fee, ceo fuit 
un diſſeiſin al fits del 
frantenement que a- 
dongques juſt en le fits. 
En meſme le maner 
eſt, % le fits Iaſſu a le 
hier la terre a tener a 
volunt, et puis le pier 
fait un jeoffment ove 


Sect. 698. 


WARRANTIE that 
commences by 
diſſeiſin is in this man- 
ner: as where there is 
father and ſon, and the 
ſonne purchaſeth land, 
&c. and letteththe ſame 
land to his father for 
terme of yeares, and 
the father by his deed 
thereof infeoffeth an- 
other in fee, and bindes 
him and his heires to 
warrantie, and the fa- 
ther dies, whereby the 
warrantie deſcendeth 
to the ſon, this warran- 
tie ſhall not barre the 
ſonne; for notwith- 
ſtanding this warrantie 
the ſonne may well en- 
ter into the land, or 
have an aſſiſe againſt 
the alience if he will, 
becauſe the warrantie 
commenced by diſſei- 
fin; for when the father 
which had but an eſtate 
for terme of yeares, 
made a feoffement in 
fee, this was a diſſciſin 
to the ſonne of the 
frechold which then 
was in the ſonne. In the 
ſame mannerit is, if the 
ſonne letteth to the fa- 
garrantte, 


i commencing by diffeifin :>=Lord- chief baron Gilbert divides warranties into two forts; firſt, thoſe com- 
The tirſt are where the anceſtor that makes the warranty ie parts 


ner to the wrong ; and ſuch warranties are not obliging, becauſe it cannot be preſumed that on who is fo unjuſt as to do wrong, 
will be ſo juſt @ to leavea recompence to his heir: wherefore ſuch contracts are wholly rejected as collutive, and founded on no cou- 
lideration- In the Ancien Cortumier de Normandie, ch. 96, it is ſaid, that ina writ of zouwe!le Hiffoifane there is no vouching to war- 
ranty; becante it is not to be ſuffered that any one ſhould retain the poſſetiion of another, either by himſelf, or by the means of an- 
other, or that he ſhould diſturb it by his fooliſh hardihood ; and whoever docs fo, ought to reſtore it. 


— 


every other right ſuppoſed to be annexed to royalty. It was even admitted, that if the king refaſed the lord juſtice, the lord m:yht 
make war againſt him. In the ordonnances of St. Lewis, ch. 50, is this remarkable pafſuge : ** If the lord favs to his liege tenaut, 
Come with me, 1 am going to make war againſt my ſovercign, who has refuſed me the juttice of his court: upon this the liege- 
* man thould anſwer in this manner to the lord: I would willingly go to the king to know the truth of what you ſay, that he has 
denied you his court. And then he ſhall go to the king, ſaving to him in this manner: Sir, the lord in whole liegeance and teulty 
1 am, has told me that you have refuſed him the juſtice of vou, court; and upon this account I am come cxpretsly to your ma. 
jelly to know if it is ſo; for my lord has ſummoned me to go to war with you. And thereupon, if the king antwers that he will 
do no judgment in his court, the man ſhall return immediately to his lord, and his lord muſt equip hun, and fit him out at 
his own expence; and if he will not go with him, he ſhall loſe his fief by right. Burt if the king aufwers that he will Hear am, 
& and do juſtice to the lord, the man ſhall return to him, and ſhall fay : Sir, the king has ſaid to me, that he will willingly do 
vou juſtice in his court. Upon which, if the lord ſays, I never will enter into the king's court, come therefore with me, accord 
ing to the ſummons 1 have ſent vou; then the man ſhould ſav, I will not go with you; and he thall not lofe his ef for his wt 
% going.” This ſhews how powerful and abſolute the great vallals were. "The fame motive which induced the vatſals of the crov? 
to attempt to make themſelves independent of the crown, induced their tenants to make themſelves independent of them. This tit 
troduccd an uſterior ſtate of vaſſalage. The king was ſtill called the /uereinn lord; his immediate vaſlal was called the lord /1:270g* 5 
and the tenants holding of him were called the arriere vallals. Hugh Caper owed the crown of France to the extreme weaknets 50 
which this tem of ſubinfeudation had reduced the crown of France; but after he had acquircd the throne, he uted his utmott cott 
to reſtore it to its antient ſplendour and ſtrength. His teceffors purived the ſame plan with vndeviating attention and confummate po. 
licv. It was completed by the union of the provinces of Lorraine and Bar to the ctown of France in 1-35. Sce Alregc Chronotogtgue 
des Grands Fiefs de ta Couronne de France, Paris 1-39, Bur as to the common incidents of feudality, ſubinfeudation {till pres ale 18 
France. In tome parts of France, certain portions of the fie deſcend on the younger children: they are faid to hold them. of the 
eiucl fon by parage. The eldeſt fon, however, repreſents the whole fee, and does homage for nt; and is theretore bound to wr 
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Lib. 3. Of Warrantie. 


garrantie, Sc. Et f ther the land to hold iſe, albeit the diſteiſin was 


D 2 | d h 
come eft dit de pier, at will, and after the fa- 0 8 * 


Nnt poit eftre dit de ther make a feoffment rantie ſhall not binde him. 


> D vai The father, the ſonne, and a 
cheſcun auter aunceſ= with warrantie, &c. third perſon. are joyntenants 
ter, Se. En meſme le And as it is ſaid of the in tee, the father maketh a 


maner eſt, fi tenaunt father, ſo it may be ſaid *eofiment in fee of the whole 


i with warrantie, and dieth. 
per elegit, tenaunt of every other anceſter, the ſonne dicth, the third 


Per. ſtatute merchant, &c. In the ſame manner perſon mall not only avoyd 


4 . the feoff 1 
ou tenant per ſta- is it, if tenant by elegit, N 8 EY 


tute de le ſtaple, tenant by ſtatute mer- the ſonne; and he ſhall take 
fait feoffment en fee chant, or tenant by ſta- advantage that the warran- 


tie commenced by diſſeiſin 
oveſque garrantie, * tute ſtaple, make a feof- though the diſſeifin was done 


ceo ne barrera my ment in fee with war- e another. * 
* Be | : The ſecond qualitie ap- 
I heire que doit aver ranty, this ſhal not bar 


: pearing in Liitleton's exam- 
la terre, pur ceo que the heire which ought ples i that thewarrantie and 


tiels garranties con. to have the land, be- det nd for! ſench both 


mencerent per diſ- cauſe ſuch warranties — 44 2 a man commit a 
. TY, iſſeilin of intent to make a 
ſerſin. . commence by diſſeiſin. fofment in wh ws 


| , rantie, albeit he make the 
fcoffment many yeares after the diſſeĩſin, notwithſtanding becauſe the warrantie was done to 


that intent and purpoſe, the law ſhall adjudge upon the whole matter, aud by the intent 
couple the diflethn and the warrantie together. 


The third q alitie is, that the warrantie that commenceth by diſſeiſin by all theſe examples 


ifleifin ſhall not binde at all. 


Ne barrera my le heire, &c. For by the authoritie of our author himſelfe, a 
leflee for yeares may make a feoffment, and by his feoffment a fee fimple ſhall paſſe ; ſo as 
albeitzas to the leſſor it worketh by diſſeiſin, yet betweene the parties the warrantie annexed 
to ſuch eſtate ſtandeth good; upon which the feoffee may vouch the feoffor or his heires, as 
by force of a lincall warrantie. And therefore if a leſſee for yeares, or tenant by elegir, &c. 
or a diſſeiſor incontinent make a feoffmeut in fee with warrantie, it the feoffee be impleaded, 
hee ſhall vouch the feoffor, and after him his heire alſo ; becauſe this is a covenant reall, 
which binde him and his heires to recompence in value, if they have aflets by diſcent to 
recompence ; for there is a feoffment de fa#», and a feoftment de zure : [*] and a feoffment 
de fa#!o made by them that have ſuch intereſt or poſſeſſion as is aforeſaid, is good betweene 
the parties, and againſt all men but only againſt him that hath right, And therefore if the 
lord be gardeine of the land, or if the tenant maketh a leaſe to the lord for yeares, or if the 
lord be tenant by ſtatute merchant or ſtaple, or by git of the tenancie, and make a feoff- 
ment in fee, hee hereby doth extinguiſh his ſeigniorie, although having regard to the leſſor 
it is a diſſeiſin. | | : | 

The fourth qualitie is a diſſeiſin; but that is put for an example; and the rather, for that 
it is moſt uſuall and frequent : but a warrantie that commenceth by abatement or in- 
truſion (that is, when the abatement or intruſion is made of intent to make a feoffment 
in fee with warrantie), ſhall not binde the right heire, no more than a warranty that com- 
menceth by diſſeiſin, becauſe all doe commence by wrong. And fo it is if the tenant dieth 
without heire, and an anceſtor of the lord enter before the entrie of the lord, and make a 
feoffment in fee with warrantic, and dicth, this warrantie ſhall not binde the lord, becauſe it 
commenceth by wrong, being in nature of an abatement. Et. fic de ſimilibus. (1) 


Sect. 699. 
1 TEM, „ gardein en chival- 


ALSO, if a gardeine in chivalrie, 
rie, ou gardein en ſocage, 


or gardeine in ſocage, make 
; fait 


+ @&c. added L. and M. and Roh. 


8 it ſhould binde) ſhou!d binde as a collaterall warrantie, and therefore commencing by 


Sect. 699. 367 


(oro. Car. 489.) 


[3] 19-H. 8.12. Lib. g. fol. 79. b. 
Zh. caſe, | 


(Plowd. 51. a. g. Rep. 78. 
Poſt. 36g. a. 971, 4. 

9. Rep. 81. a. Ant. 314. b. 
5+ Rep. 78.) 


(1. Leon. 304.395. Cro.Car.g88 ) 
Vide Sect. 611. 699. 

Bract fol. 216. 223, 224- 

Heta lib. 4. cap. 17+ 1, 2. Brit - 
ton, cap. Diſſeiſiu, 

50. E. g. 12. b. 8. H. 7.5. 

7. E. 3. 11. 14 Z. 3. Feoffe 
ments en faits 67. 18. E. g. 
Iſſue 36. 4. E. 2. Briefe 790. 
19. E. 2. Aſſ. 400. 43. E. g. 7. 
17. E. 3. 41. 43. E. 3. D. H. go 
3. E. 4. 17. 13. E. 4. 18. 

10. E. 4. 18. F. N. B. 201. 
Lib. 3. fol. 78. in Fermor's / aſe, 
J Temps E. 1. Counte: plca 
de Voucher 126. 30. E. 3 ibi- 
dem 124. Vide W. 1. ca 48. 
in the ſecond part of the infti- 
tutes. 


(10. Rep. 95. 2. Roll. Abr. 7 40.) 


(1) The editor, in note 1. to page 330. a. has (he fears too prolixly) attempted to explain the diſſerence between 2 * 
and diſſciſin by election, and to prove that the diſſeiſin produced by a feoffment, however ſlender or tortious the eſtate of the oy ” 
may be, is an actual diſſeiſin. It is ſubmitted to the reader, that what lie has ſaid on that ſubjcct is confirmed by what Littleton fays 
in this Section, and lord Coke's commentary upon it. The diſcuſſion, in the note above referred to, of the _—_— A 8 
and the diſcuſſion in note 1. p- 271. of the operation of conveyances deriving their flæct from the ſtatute of uſes, will, per] aps, ath 
the reader in forming accurate notions of the difference in the operations and effe of feofſments, fines, common recoveries, bargains 


and fales, releaſes and wills. 


1 


— 


ranty the younger children, from the claims of the lord for his rents and ſervices. Subinfeudation prevails 3 eee 1 it 
muſt be attended with three circumſtances, iſt, It muſt be a real ſubinfeudation, and not a ſale, or other tranſa ay un ad dar- 
pcarance or colour of a ſubinfeudation · 2d, The ſub-vallal muſt be, if not of equal, at leaſt of ſuitable rank anc circum ee 
zd, The conditions, ſo far as the lord is intereſted in them, muſt be the fame as thioſe upon which the original inveſtiture is gone 
due Difertatio de Subfeudis Imperii, Mich. Hen. Gribnerii in Jenichen They. Feud. t. 1. p. 882. e * ® om. 
Neumann de Pucholts, quid tranſeat in vaſſullum per conceſſionem feudiz vel ſubfeudi, ibid. t. 3. 512+ Roſents rad. & no 


Totirs Juris Feud. tom. i. 549.—In England, the practice of ſubi 


nfeudation was totally inhibitcd by the ſtatuto made in the 18th ycar 


o Edward I. commonly called the ſtatute quia emptoris terrarum. In the preamble to that ſtatute it is recited, that, 1 
ſubiufeudation, the chief lords had loſt their eſcheats, marriages, and wardſhips: it was therefore enatted, that jt might be 


©. 


9 B 


every free man to alien all or any part of his lands, to be held not of himſelf, but of the ſuperior lord by the ſame ſervices and cuttoms 


y which the tenant himſelf held them. This ſtatute, though evidently paſſed in compliance w ith the defires of the greater lords, aud 


Echgncd by thew to encreaſe their power and extend their influence, had a very contrary effect; and was probably cue of pen 


— — 


ä—M—D— — — ———ĩ— — — — 


Lib. 3. 


16. F. g. Gar. 20. 8. Af. 2. 
43, E. 3. 7. and the books abuves 
aid. Vide Scct. 698. 


(3. Rep. 37.) 


18. Aſſ. 8. 13. E. g. 
(at. 241 2 5+ 37s 23. II. 6. 51. 
8. H. 7. 6. 


(3. Rep. 729) 


(ron. 393- 2.) 


(i. Rep. 66.) 


. N. B. 192. a.) 


Temps E. 1. Vouch. 20%. 

50. E. 3. 26. Join London's 
calc. 14. II. 6. 

(8. Rep. 42. Fiuwd. C6. b. 

5. Rep. 119. 


Cap. 13. 


tatle, ou pur terme de vie, oveſque 
garrantie, &c. tiels garranties ne 
ſont pas barres a les heires as 
queux les terres ſerront diſcendus, 
fur ceo que als commence per 


diſſes u. 


Of Warrantie. 


fait un feoſſment en fee, ou en fee a feoffment in fee, or in fee taile, 


Sect. 700. 


or for life, with warrantie, &c. 
ſuch warranties are not barres to 
the heyres to whom the lands 
ſhall bee diſcended, becauſe they 
commence by diſſeiſin. 


HERE Littleton addeth the cafe of gardeine in chivalrie, and gardeine in ſocage, and gar. 
deine becauſe nurture is alſo in the ſame caſe, 


Sect, 700. 


A AVER et tener a JTEM, fi le pier et A. S0, if father and 


eux jointment, &c. 
This is to bee intended of a 


joynt purchaſe in fee; for if the. 


purchaſe were to the father 
and the ſonne, and the heires 
of the ſonne, and the father 
maketh a feoffment in fee with 
warrantie, if the ſonne entreth 


in the life of the father, and 


the feoffee re-enter, the fa- 
ther dieth, the ſonne ſhall have 
an aſſiſe of the whole: and 
ſo is the booke of 22. H. 6. 
to be underſtood. But if the 
ſonne had not centred in the life 
of the father, then for the fa- 
ther's moitic it had bzene a bar 
to the ſonne, for that therein 
he had an citatc for life; and 
therefore the warrantie as to 
that moitie had beene collate- 
rall to the ſonne, and by diſ- 
ſcilin for the ſonne's moitie ; 
and ſo a warrantic defeated in 
part, and ſtand good in part. 
And this appeareth by the 
example that Liitleton hath 
put. But if the purchaſe had 


le fits purchaſe 


certaine terres ou te- 
nements, a aver et 
tener à eux joyntment, 
Sc. et puis le pier 
allen * Pentier a un 
auter, et oblige luy et 
fes heires a garran- 
tie, Sc. et puis le pier 
devie, cel garrantie 
ne barrera my le fits 
de le moitte que a lu 
afnert de les dits 


Ferres ou Ttenements, 


Pur ceo que quaunt a 


cel moitie que affiert 
a le fits, le garrantie 
commence per diſſet- 


fin, Sc. 


ſonne purchaſe 
certaine lands or te- 
nements, to have and 
to hold to them joynt- 
ly, &c. and after the 
father alien the whole 
to another, and binde 
him and his heires to 
warrantie, &c. and 
after the father dieth, 
this warrantie ſhall 


not barre the ſonne of 


the moitie that be- 
longs to him of the 
ſaid lands or tene- 
ments, becauſe as to 
that moitie which be- 
longs to the ſonne, the 
warrantie commences 


by diſſeiſin, &c. 


becne to the father and ſonne, and to the heires of the father, then rhe entrie of the ſonne in 
the life of the father, as to the avoydance of the warrantic, had not availed him, becauſe his 
father lau fully conveyed away his moitie. (1) 

It a man of full age and an infant make a feoffment in fee with warrantie, this warrantiz 
is not void in part, and gaod in part; but it is good for the whole againit the man of full age, 
and voyd 2gamft the infant: tor albeit the feoffment of an infant paſſing by liverie of ſeilin 
be voydable, yet his warrantie, which taketh etect only by deed, is mcerely voyd, 


* Peatier—Pertierte, L. and M. and Roh. 


Sect. 


(1) It is greatly to be regretted, that ſir Edward Coke has not expreſſed himſelf more fully on the ſubject hinted at by him in this 


note, the defeating of the warranty by the heir's entry or claim in the anceſtors life-rtme. It is thus mentioned by lord chief baron 
Gilbert, Ten: 135. The heir was preſumed to receive a recompence, and therefore was barred if he did not claim during the life of 
his anceſtor ; and this was the more reuſonable, becauſe ſuch recompences were anciently in lands, which did of right deſcend tothe 
heir; and if the anceſtor did alien them, the heir muſt claim his own during the life of his anceſtor, otherwiſe he could never 
claim it, inaſmuch as this was the whole time of limitation for the heir to challenge his own in this caſe ; and if he flipped that time, 
he was barred for ever, inaſmuch as there might be ſecret conveyances to alien the recompence for the benctit of the heir, which 
might turu to the prejudice of the purchaſer. 


—— 


cauſes which prevented their acquiring that independent and almoſt ſovereign power, which was obtained during the feudal polity 
by the princes of Italy, Germany, and France. Hence, though the power and influence of the nobles of England were very 
zu cat, and forutiracs tuch as overſiadowed royalty itſelf, vet thev were inferior in every reſpect to that of the higher nobility of 
foreign countries. It is evident, that Nevil, the great earl of Warwick, and the nobles of the houſe of Percy (the greateſt ſubſe is 
ever known in this country) were, neither in ſtrength, dignity, power, or influence, or in any other point of view, equal to the dukes 
of Brittany or Burgundy, or the counts of Flanders. Betides the general influence of the ſtatute gra 0mpicres terrarium, it had a par- 
ticular ini :ence both on the practice and the doctrine of warranty. The free alienation of property which it authorized, necefanly 
put an end tothe homage anceſrel, and conſequently to the implied warranty annexed to it. To remedy this, if the 2rd alicned, 
the tenants, befure they attorned to the new lord, required a new warranty from him; if the {ena aliencd, it was with an 
exprels claute of warranty. This gave the new tenant the benefit of the lord's obligation to warranty the old tenant; as the new 
tenant might vouch the old tenant, and he in his turn might deraign the lord. This ſubject will be purſucd, and an attempt will be 
made to inveſtigate and exphain the grounds of rhe diſtin<tion berween lincal and collateral warranty, iu note 1, 373+ bs 


Lib. 3: 


JTEM, % A. de 

B. foit ſeifie d'un 
meſe, et F. de G. 
que nul droit ad 
d'entrer en meſme le 
meaſe, claimaunt meſ- 
me le meaſe, a te- 
ner a luy et a ſes 
heires, entra en meſ= 
me le meaſe, mes le 
dit A. de B. adon- 
que eſt contmualment 
demurrant en meſme 
fe meaſe : en ceſt cas 
le poſſeſſion de frank- 
tenement ferra tout 
temps adjudge en A. 
de B. et nemy en F. 
de G. pur ceo que en 
tiel caſe lou deux ſont 
en un meaſe, ou au- 
ters tenements, ef 
Pun claima per J un 
title, et lauter per 
Pauter title, la ley ad- 
judgera celuy en poſe 
ſeſſion que ad droit 
d'aver le poſſeſſion 
de meſmes les tenc- 
ments. Mes fi en le 
caſe avantdit, le dit 
F. de G. fait un 
feoffment a ceriame 
barrettors et extor- 
tinersen le pais, pur 
malitenance de eux 
aver de meſine le 
meaſe, per un fait de 
Teoffment ove gar- 


univ, per fore de 


quel le dit A. de B. 


by 


Of Warrantie. 


Sect. 701. 


Aso, if A. of B. 

bee ſeiſed of a 
meſe, and F. of G. 
that no right hath 
to enter into the ſame 
meſe, claiming the 
ſayd meſe, to hold to 
him and to his heires, 
entreth into the ſayd 
meſe, but the ſame 
A. of B. is then con- 
tinually abiding in the 
ſame meaſe: in this 
caſe the poſſeſſion of 
the freehold ſhall 
bee alwayes adjudg- 
ed in A. of B. and 
not in F. of G. be- 
cauſe in ſuch caſe 
where two bee in 
one houſe, or other 
tenements, and the 
one claimeth by one 
title, and the other 
another title, the 
law ſhal adjudge him 
in poſſeſſion that hath 
right to have the poſ- 
ſ-fion of the ſame te- 
nements. But if in 
the caſe aforeſayd, the 
fayd F. of G. make 
a feoffinent to cer- 
taine barrettors and ex- 
tortioners in the coun» 
tric, to have main- 
tenance from them of 
the ſayd houſe, by 
a deed of feoſfinent 
with warrantic, by 
force whereof the ſaid 


SeCt. 501, 


Lo U deux ſont en 

un meſe, Sc. et 
Fun claima per Pun 
title, et ['auter per 


auler title, Ge. 
For the rule is, Duo non poſſunt 
in ſolido unam rem paſſidere. 


Theſe words of our au- 
thor be ſignificant and mate- 
riall : [] for if a man hath iſ- 
ſue two daughters, baſtard 
eigne and mulier puiſne, and 
die ſeiſed. and they both enter 
generally, the ſole poſſeſſion 
tall not bee adjudged only in 
the mulier, becauſe they both 
claime by one and the ſame 
title; and not one by one ti- 
tle, and the other by another 
title, as our author here ſaith. 

D] If the tenaunt in an 
aſhſe of an houſe deſire the 
plaintiffe to dine with him in 
the houſe, which the plain- 
tiffe doth accordingly, and ſo 
they bee both in the houſe ; 
and in truth one pretendeth 
one title, and the other an- 
other title; yet the law in this 
caſe thall not adjudge the poſ- 
ſeſſion in him that right hath ; 
becaute our author here ſaith, 
hce claimed not his right, and 
it ſhould be to his prejudice 
if the law ſhould adjudge him 
poſſeſſion; and a tr: ſpaſler 
hee cannot bee, becauſe hee 
was invited by the tenant in 
the aſſiſe. 


Barrettors. A bar- 
rettor is a common moover 
and excitcr, or maintainer of 
ſuits, quarrels, or parts, ci- 
ther in courts or elſewhere 
in the countrer, In courts, 
as in courts of record, or 
not of record; as in the 
countie, hundred, or other 
interiour courts, In the 
countrie in three manners : 
firſt, in diſturbance of the 
peace : ſecondly, in taking 


or keeping of poſſeſſions of 


lands in controverſie, not on- 
ly by force, but alſo by ſub- 
| tiltie 


368 


(Ant. 194, 3. 244. 2, 
1. Roll. Abr. 661, 662, 
Plowd. 233. b.) 


19. II. 6. fol. 28. b. per News 
ton, 

(Siderf. 383. 2. 

Ant. 180. b. 181. a.) 


[4k] 17. E. g. 39. 11. AT. p. 234 
(Verk. 84. 8. Rep. 101. b. 
Hob. 120. Ant. 189. 244. 
10. Rep. Lampet's Caſe. ) 


[i] Pl. com. 91. the Parſon of 
Honey Lane's caſe. 
(Ant. 243. b. Plowd. 93: 2. b.) 


See the Toditement of a com- 
mon Barretor. W. 1. cap 18 & 
32. 40. E. 3. 33+ Lib. 8. lol. 36. 
b. Caſe de Barreirie. 

(J. Iatt. 173. Siderl. 282. 

2. Roll. Abr. 332.) 


Lib.z. Cap. 13. Of Warrantie. Sect. 701. 


(1. Roll. Abr. 333 tiltie and a deceit, and moſt ne o aſt pas demur- A. of B. dare not a- 
commonly in ſuppreſſion of 


truth and right : thirdly, by Jer en le meaſe, mes bide in the houſe, but 
falſe inventions, and ſowing „ aloft hors de Je goeth out of the ſame, 


of calumniations, rumors, an . . . 
reports, whereby diſcord and meaſe, ceſt garrantie this warrantie com- 


diſquiet may grow betweene Commence per diſſei- menceth by diſſeiſin, 

F. 1. Stat, de Confpiracie hy £0: | fin, pur ceo que liel becauſe ſuch feoff- 
RN apes, - 1 Arad 2 feoffment fuit la cauſe ment was the cauſe 
(3. Kep. 36.) this wor (barret) whie ſig- ME FR "oy? 4 that the favd A F 
nificth not only a wrangling 7 z . y + © 


ſuit, but alſo ſuch brawles B. relin uiſt le poſ= B. relinquiſhed the 
and quarrels in the countrey, eon 4 meſine le 3 of the ſame 


as are aforeſaid. 


P. Com. fol. 64, Extortioners. Extor- eaſe . ouſe. 

Lib. 10. fol. 1015 102. . . hi . { : a 

Beaufage's Caſe. tion, in. 1s proper en ©, 0 . | , | 4 

(3. Init. 149.) great miſpriſion, by wreſting or unlawfully taking by any officer, by colour of his office, any 


money or valuable thing of or from any man, either that is not due, or more than i: dus, 
or before it be due; quod non oft debitum, wel quod eft ultra debitum, wel ante tempus quod e de- 
DJ W. 2. c. 26, Kc. W. 1. c. 10. bitum : for this is to be knowne, that it is provided by the [I] ſtatute of V 1. that no ſlie- 


4% E. 3.5. 27. All. 14. riffe, nor any other miniſter of the king, ſhall take any reward for doing of his oflice, but 
FH. TE Fr f only that which the king alloweth him, upon paine that hee ſhall render double to the par- 
(#. Roll. Abr. 32.) tic, and be puniſhed at the king's pleaſure. And this was the antient commoa law, and 

was puniſhable by fine and impriſonment; but the ſtatute added the aforeſaid penaltiz. Bat 

ſome latter ſtatutes having permitted them to take in ſome caſes ; by colour thereof, the 
(P'owd. 465. Noy. 111. king's officers and miniſters, as ſheriffes, coroners, eſcheators, feodaries, gaole's, a'd the 
2. Roll. Abr. 32.) like, doe offend in moſt caſes z and ſeeing this act yet ſtandeth in force, they cannot take 


23. H. 6. c. 10. 33-H. 6.22. any thing but where and ſo farre as latter ſtatutes have allowed unto them. But yet ſuch 
21. H. 7. 17. Stank. 2g. reaſonable fees as have beene allowed by the courts of juſtice of antient time to inferiour mi- 
4. E. 3. Cor. 874. niſters and attendants of courts for their labour and attendance, if it be aſked and taken of 
the ſubject, 1s no extortion, 
C1 Hil. 13. Jac. Reg, And all this was reſolved [a] by the whole court of king's bench, betweene Shurley plain- 
; tiffe, and Packer deputie of one of the ſheriftes of London, in an action upon the caſe in 
the king's bench, | 
See the ſtatute of 21. I. 8. cap. 5. ſetting downe the fees of ordinaries, regiſters, and 
other officers, in certaine caſes, and many other ſtatutes ; as for example, the ſtatute of 
19. H. 7. cap. 8. againſt taking of ſhewage (that is, taking of any thing for ſhewing of 
wares and merchandiſes that be truly cuſtomed to the king before) and the like. 
Pi. Com. in Dine and Manning= Of this crime it is faid, that it is no other than robberie : and another faith, that it is 
ham's caſe. Mir, cap. 5.41, more odious than robberie; for robberie is apparant, and hath the face of a crime; but ex- 
tortion puts on the viſure of vertue, for expedition of juſtice, and the like; and it is ever 
accompanied with the grievous ſinne of pexjurie. | 
7. E. 4. 21. But largely extortion is taken for any oppreſſion by extoſt power, or by colour or pretence 
of right; and fo Littleton taketh it in this place. Aætortio is derived from the verbe extorqueoz 
and it is called crimen —_— or concufſionts ; and here barretors and extortioners are put 
but for examples; for it the feoffinent be made to any other perſon or perlons, the law is all 


one, 
(3 Tnſt. 175. 2. Inſt. 212. | Pur maintenance de eux aver. Maintenance, manutenentia, is derived of the 
Dyer, 555» 556. Sid. 2124 213- verbe manutenere, and ſignifieth in law, a taking in hand, bearing up or upholding of quar- 
Noy. 52.) rels and ſides, to the * e or hindrance of common right; Culpa t rei ſe immiſcere ad 
fe non pertinent! ; and it is twofold, one in the countrey, and another in the court, For 
J 1. E. 3. cap. 14. quarrels and ſides in the court, [4] the ſtatutes have intlicted grievous puniſhments. But this 
0. E. 3+ cap. 4: 5+ kinde of maintenance of quarrels and fides in the countrey, 1s punithable only at the ſuit 
[-] Mich. 7. Ja. in the Starre- of the king, [r] as it hath beene reſolved. And this maintenance is called manutenentia, or 
E manutentio ruralis, for example, as to take poſſeſſions, or keepe poſſeſſions, whereof Lititleton 
{Doc. Plac. 249.) here ſpeaketh, or the like. 


The other is called curialis, becauſe it is done pendente p arito, in the courts of juſtice ; 
and this was an offence at the common law, and is threefold. 


#3. E. 1. Stat. e. in fins, Firſt, to maintaine to have part of the land, or any thing out of the land, or part of 
Re gilt. 183. 6. E. 3. 33. the debt, or other thing in plea or ſuit ; and this is called cahipartia, champertic, 
22. H. 6. 7. 9. H. 7. 22. The ſecond is, when one maintaineth the one fide, without having any part of the thing in 


(2. Roll. Abt, 114.) plca 


* 7: en added L. and M. and Roh: + Cc. added L. and M. and Roh. 


(1) Whether an attorney's laying out money for his client be maintenance, ſec Pierſon v. Hughes, Freeman 71. $1,—By the an- 
cient Roman law, there were few caſcs in which a perſon was admitted to plead by an attorney, according to the rule, Nemo aliens 
nomine lege agere poteſt. Recourſe was therefore had to a fiction at law, by which it was ſuppoſed that the property of the thing in 
conteſt was made over to the attorney. The conſequence was, that the proceedings were carried on in the name of the attorney, and 


even the ſentence paſſed upon him. Hence he was called the deminus litis. See Buckner de deminia 448, l. 12. Pet bier Pandedæ Tuſ- 
vhiance, lib. 3. tit. 3. 92. 
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plea, or ſuit ; and this maintenance is two-fold, generall maintenance, 
nance ; whereof you fhall reade at large in our bookes, 
inſerted. 


The third is when [] one laboureth the jury, if it be but to appeare, or if he inſtruct them, 
or put them in feare, or the like, he is a maintainer, and he is in law called an embraccor, and 
an act on of maintenance lyeth againſt him; and if he take money, a decies tantum may be 
brought againit him. And whether the jury paſſe for his fide or no, or whether the jurie 

ive any verd. ct at all, yet ſhall he be A. as a maintainer or embraceor either at the 
25 of the king or partie. 

Here in this caſe that Litileton putteth, the feoffement is void by the ſtatute [a] of 1. R. 2.; 
for thereby it is enacted, that feoftements made for maintenance ſhall be holden for none, aud 
of no value, fo as Littleton putteth his caſe at the common law: for he ſeemeth to allow the 
feoffement, where he ſaith, rel feoffment Fuit le cauſe, Se.; but ſome have ſaid that the 
feoffement is not void betweene the teoffor and feoffee, but to him that right hath. 

Now, ſince Litiltton wrote, the:c is a notable ſtatute [4] made in ſuppreſſion of the cauſe 
of unlawtuil maintenance (which is the moſt dangerous enemie that jug 
of which ſtatute is, 


Firit, that no perſon ſhall bargaine, buy, or ſell, or obtaine any pretenced rights or 
titles. 

Secondly, or take, promiſe, grant, or covenant to have any right or title of any perſon 
in or to any lands, tenements, or hereditaments; but it ſuch perſon which ſo ſhall bargaine, 
&c. their anceſtors, or they by whom he or they claime the ſame, have beene in pofleſſion 
of the ſame, or of the reverſion or remainder thereof, or taken the rents or profits thereof b 
the ſpace of one whole yeare, &c. upon paine to forfeit the whole value of the lands, &&. 
and the buyer or taker, &c. knowing the ſame, to forfeit alſo the value. 

Thirdly, provided that it ſhall be lawfull for any perſon, being in lawfull poſſeſſion, by 
taking of the yearely farme, rents or profits, to obtaine and get the pretenced right or title, 
&c. of any lands whereof he or they ſhall be in lau full poſleſſion. 

For the better underſtanding of which ſtatute, you muſt obſerve, that title or right may 
be pretenced two manner of wayes : 

| irſt, when it is meerely in pretence or ſuppoſition, and nothing in verity. 

Secondly, when it is a good right or title in verity, and made pretenced by the act of the 

artie ; and both theſe are within the ſaid ſtatute : for example, If A. be lawfull owner of 
land, and is in poſſeſſion, B. that hath no right thereunto granteth to, or contracteth for the 
land with another, the grantor and the grantec (albeit the grant be meerely void) are within 
the danger of the ſtatute ; for B. hath no right at all, but only in pretence. If A. be diſ- 
ſeiſed in this caſe, A. hath a good lawfull right; yet if A. being out of poſſeſſion, grauteth 
to, or contracteth for the land with another, he hath now made his good right of entric pre- 
tenced within the ſtatute, and both the grantor and grantee within the danger thereof, 
A /ortiori of a right in action. Duod nota. 

It is further to be knowne, that a right or title may be conſidered three manner of wayes. 

Firſt, as it is naked and without poſſeſſion. Secondly, when the abfolute right commeth 
by releaſe or otherwiſe ro a wrongfull poſſefſion ; and no third perſon hath cither jus propriee 
tatis, or jus poſjrſhonts, The third, when he hath a good right, and a wrongtull potletlion. 
As to the firſt, ſomewhat hath becne faid. and more ſhall be ſaid hereafter. As to the ſe- 
cond, taking the former example, it A. be difleiſed, and the diſieiſee releaſe unto him, he may 
preſent!y tell, grant, or contract for the land, and need not tarrica yeere ; for it is a rule upon 
this ſtatute, that whoſoever hath the abſolute ownerſhip of any land, tenements, or heredi- 
taments (as in this caſe the diſeifor hath), there ſuch owner may at his pleaſure bargaine, 
grant, or contract for the land, tor no perſon can thereby be 1 or grieved. And fo 
if a man mortgage his land, and after redeeme the ſame ; or it a man recover land upon a 
former title, or be remitted to an ancient right, he may at any time bargaine, grant, or con- 
tract for the land, for the reaſon aforeſaid, As to the third, if in the caſe aforeſaid the diſ 
ſciſor dieth ſeiſed, and A. the ditfeifee entreth, and diſſeiſe the heire of the diſſeiſor, albeit he 
hath an antient right, yet ſeeing the poſſeſſion is unlawfull, if he bargaine or contract tor the 
land before hee hath becne ia. poſſeiſion by the ſpace of a yeare, he is within the danger of 
the ſtatute, becauſe the heire ot the diſſeiſor hath right to the poſſeſſion, and he is thereby 
grieved, et fic de fimilibus : and albeit he that hath a 3 right (and none in verity) get- 


teth the poſleſſion wrongtully, yet the ſtature extendeth uuto him, aſwell as where he is out 
of poſſeſſion. 


| and ſpeciall mainte- 
which were too long here to be 


8 
ice hath), the effect 
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go. AT. 5. 19. E. 4. g. 
20. H. 6. 12. 34- H. 6. 2. 
11. II. 6. 11. 8, H. 5 8. 


10. E. 4. 19. W. 1. ca. 25. 

98. W. 2. cap. 49. Artic. ſupet 
Cart, cap. 11. F. N. B. 171,172 
Mirror cap. 1. 4 5. 

(Vo. 6. Ant. 157. Hob. 294.) 
„J. H. 4. 16. b. F. N. B. 171. 
11. H. 6. 10. 37. H. 6. 31. 


— 


[2] 1. R. 2, cap. 9. 
Vid. 27. H. 2. fol. 23. 


[5] ge. H. 8. cap. g. 
(Vlowd. 79. a.) 81 


(2. Roll. Abr. 119 114. Hob. 15.) 


(1. Leon, 167.208. Plo wd. 89. a.) 


(1. Cro. 252, 2730 


PI Com. lol. 80, &c. Partridge's 
caſe. 


Pl. Com. Partridge's caſe ubi 
fup. 6. E. 6. Brooke tit. Main- 
tenance 38. 


(Cro. Car. 388. Plowd. 89. 8.) 


Note, the words of the ſtatute be {any pretenced right), therefore a leaſe for yeares is within 23. 2 wy 374. Pl. Com. 
the ſtature ; for the ſtatute taith not (the right), but (any right), and the offendour ſhall for- Fartridge's cafe, l. 87, 


teit the whole value of the land, And where the ſtatute ſpeaketh of rights in the plurail 
number, yet any one right is within the ſtature. [a] But yet if a man make a leaſe for yearcs 


Ce] Mich go. & g1. liz. 28117 
inter Finch. & Cockham in Con. 


* auother to the intent to tic the title in an Fectiont fimæ, that is out of the ſtatute, Banc. 


9e 


becauſe (Mo. 266.) 


Lib. 3. | 


(2. Roll. Abr. 114.) 


[5] Lib. 4- fol. 26. Copit.old 


Ca les. 


6. E. 6. tit. Maintenance 
Brooke 38. 


(3. Rep. 60.) 


[e] 34. II. 8. Dier 32. 


(2. Rep. 31. Ant. 43. b.) 


See before in the Chapter of 
Releaſes. 


(5- Rep. 79.) 


46. E. 3 6. 
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becauſe it is in a kinde of courſe of law; but if it be made to a great man, or any other to 
{way or countenance the cauſe, that is within this ſtatute. 

Alfo the ſtatute ſpeakes (of any right or title to any land, &c.) [5] A cuſtomary right, or 
a pretence thereof to lands holden by copie, is within this ſtatute, - 

The ſaid proviſo (which is rather added for explanation, than of any neceſſitie) extendeth 
only to a pretenced right or title, and to a good and cleare right ; and therefore without queſ- 
tion, any that hath a juſt and lawfull eſtate may obtaine any pretenced right by releafe or 
otherwiſe ; for that cannot be to the prejudice of any: nay, as hath beene ſaid, a diſſeiſor 
that hath a wrongtull eſtate may obtaine a releaſe of the difleiſee, and that is not within the 
body of the act, and conſequently ſtandeth not in need of any proviſo to protect him. 

And therefore [e] if there be tenant for life, the remainder in fee by lawfull and juſt title, 
he in the remainder may obtaine and get the pretenced tight or title ot any ſtranger, not only 
for that the particular eſtate and the remainder are all one, but for that it is a meane to ex- 
tinguiſh the ſeeds of troubles and ſuits, and cannot be to the prejudice of any, as hath beene 
ſaid. And where the ſtatute faith, (being in lawfull pofleſlion by taking the yearcly rent, 
&c.) thoſe words are but explanatory, and put for example; for howſoever he be lawfully 
ſciſed in poflethon, reverſion, or remainder, it ſutficeth though he never tooke profit. But 
the matter obſervable upon this proviſo, which is worthy of obſervation, is, that it a diſſeiſor 
make a leaſe for lite, lives, or yeares, the remainder for lite, in tayle, or in fee, he in remainder 
cannot take a promiſe or covenant, that when the diſſeiſee hath entred upon the land, or 
recovered the ſame, that then he ſhould convey the land to any of them in remainder, there- 
by to avoid the particular eſtate, or the intereſt or eſtate of any other; for the words of the 
proviſo be (buy, obtaine, get, or have by any reaſonable way or meane) and that is not b 

romiſe or covenant to convey the land after entry or recovery; for that is neither lawfull, 
. acainſt the expreſſe purview of the body of the act, and not reaſonable, becauſe it is to 
the prejudice of a third perſon. But the reaſonable way or meane intended by the ſtatute, 
is by releaſe or confirmation, or ſuch conveyances as amount to as much: and this agrecth 
with the letter of the law, viz. the pretenced right or title of any other perſon ; and rights 
and titles are by releaſe or confirmation, as by reaſonable wayes and meanes lawfully tranſ- 


ferred and extinct : and the words of promiſe or covenant, &c. which are prohibited by the 
body of the act, are omitted in the proviſo, 


Relinquiſl le poſſeſſion, Sc. This muſt be underſtood, that before livery of ſeiſin 
upon the feoftement, A. de B. departed out of the houſe ; for otherwiſe the livery and ſeiũn 
ſhould be void, becauſe 4. de B. was in poſſeſſion. And Littleton here ſaith, per un fait de 
feoffment, ſo as albeit the deed were made before the departure it is not materiall ; but the de- 
parture muſt be before the livery of ſeiſin, for that doth worke the difſeifin, And yet that 
which Li:t{eton ſaith is true, that the feoffement was the cauſe. that he relinquiſhed his poſ- 
ſeſſion ; for otherwiſe he would not have done it. 

But admit that . de B. had departed for any other cauſe, yet if F. de G. enter and en- 
feoffe certaine barretors or extortioners, or any other with warrantie, this is a warrantie that 
commenceth by diſſciſin, for that the feoſiement worketh a diſſeiſin. 


Sect. 702. 


HIS doth expluine that 

which hath beene {aid 
before. And albeit Lz#7leton 
uſeth the words (and in- 
continently thereof make 
a feoffement); and that in 
this caſe of Lzt'l-ron the diſ- 
ſeilin and feoflement were 
made (quaſi uno tempore) ; 
vet if the diflcifin were 
made to the intent to make 
a feoftment with warran- 
tie, albcit the feoffement be 
long after, this (as hath 
becue faid) is a warrantie 


ITEM, /* home que 

nul droit ad den- 
trer en auters Tene- 
ments, enira en meſ- 
mes les tenements, er 
incontinent ent fait un 
feaffement as auters 
per hin fait ove gar- 
rantie, et deliver a eux 
ſeiſiu, cel garrantie 
cominence per dijſet= 


ALSO, if a man 

which hath no right 
to enter into other te- 
nements, enter into the 
ſame tenements, and 
incontinently make a 
feoftement therof to 
others by his deed 


with warranty, and de- 
liver to them ſeiſin, this 
warranty commence by 


ſills 


Lib. 3. 


fin, pur ceo que le 4% 
ſeiſinet le feoffement fu- 
eront faits quaſi uno 
tempore. Et que ceo 
eft ley, poieæ veier en 
un plee M. 1 1. Ed. 3. 
en un briefe de forme- 
don en le reverter. 


Of Warrantie. 


by diſſeiſin, becauſe 
the diſſeiſin and feoff- 
ment were made as it 
were at one time. And 
that this is law, you 
may ſee ina plee M. 11. 
E. 3. in a writ of for- 
medon in the reverter. 


Sect. 703. 


that commenceth by diſſeiſin, 
Mich. 11. E. z. 
This is miſtaken, and ſhould 


be [d] 31. E. 3. and ſo is the 
originall, which caſe you fhall 
ſee in Maſter PFirzherbert's 
Abridgement, for there is no 
booke at large of that yeare. 
Hereby you may perceive that 
learned men looke not only to 
the caſes reported, but unto 
records, as you may fee Lu- 


zleton did; for Fitzherbert put this caſe in print long after, as elſewhere hath beene ſhowed, 


CGARRANTY line- 
a gi, lou home 
ſeiſie de terres en fee, 
+ fait feaffement per 
ſon fait a un auter, et 
eblige luy et ſes berres 
a garranty, et ad i= 
fue et moruſt, et le 
garrantie diſcendiſt 
a ſon iſſue, ceo eft li- 
neal garranty. Et la 
cauſe pur ceo que 4 eft 
dit lineal garrantte, 
neſt pur ceo que le 
garranty diſcendiſt de 
le pier a fon heire; mes 
la cauſe eſt, pur ceo 
que ſi nul tiel fait ove 
garranty fuiſſoit fait 
fer le pier, dongue le 
droit de les tenements 
diſtenderoit al heire, 
et Pheire conveyeroit 
le diſcent de || fon pier, 


C. 


tie, and title of the land. 


Sect. 703. 
WARRANTWline- 


allis, where aman 
ſeiſed of lands in fee, 
maketh a feoffement by 
his deed toanother, and 
bindes himſelfe and his 
heires to warrantie, and 
hath iſſue and die, and 
the warranty deſcend 
to his iſſue, that is a li- 
neal warranty, And the 
cauſe why this is called 
lincall warrantie, is not 
becauſe the warrantic 
deſcendeth from the fa- 
ther to his heire; but 
the cauſe is, for that if 
no ſuch deed with war- 
rantie had beene made 
by the father, then the 
right of the tenements 
ſhould deſcend to the 
heire, and the heire 
ſhould convey the diſ- 
cent from his father, 
&C. 


And alſo it is called lineal], 


GARRANTY lineal 


Se. A warrantic li. 
neall is a covenant reall an- 
nexed to the land by him 
which either was owner, or 
might have inherited the 
land, and from whom his 
heire lincall or collaterall 
might by poſſibilitie hare 
claimed the land as heire 
from him that made the war- 
raoty ; whereof Jin him- 
ſelte putteth divers cuſes, 
which ſhall be explained in 
their proper places. And in 
this caſe put in this Section, 
Littleton (once for all) ſhew- 
eth, that the reaſon of the ex- 
ample here put, is becauſe it 
no tuch alienation with war- 
rantie (for fo is Littletin to 
be intended) had beene made, 
the very lands had deſcended 
to the heire, to as the caſe be- 
ing put of lands in fee fimple, 
the alienation without the 
warrantie had barred the 
heire. And note, that it is call- 
ed a lincall warrantie (1), not 
becauſe it mult defcend upon 
the lineall heire; for be the 
heire lineall or collaterall, if 
by poſſibility he might claime 
the land from him that made 


the warrantie, it is lineall ; 


having regard to the warran. 
in reſpect that the warrantie 


made by him that had no right or poſſibility of right to the land, is called collaterall, 
in regard that it is collaterall to the title of the land. And it is alfo to be obſerved, that 
in all the caſes that Lzerleron hath put, or ſhall put, the lincall or collaterall warranty doth 
binde the heire ; and therefore the ſucceſſour claiming in another right, ſhall not be bound 
by the warrantie of any naturall anceſtour, For which cauſe [e] in a puris utrum brought by 
a parſon of a church, the collaterall warrantie of his anceſtour 15 no barre, for that he de- 
mandcth the land in the right of his church in his politike capavitie, aud the warrantie de— 
ſcendeth on him in his naturall capacitie. [4] But ſome have holden, that if a parſon bring 
an aſſiſe, that a collaterall warranty of his anceſtour ſhall binde him; and their reafon is, for 


* M. 11. — anno xxxi. L. and M. and Roh. 


I /2n==1c, L. and XI. and Roh. 


+ ct added L. and M. and Roh. 


that 


LA] 31. E. g. tit. Carr. a8. 


(1. Rep. 14 


(Poſt. 374, 3. 375.6) 


(3. Rep. 59.) 
33 E. 3- Garr. 73 


[c] 27. H.6. Garr. 48, 


[4d] 31. E. 3. Gatr. 71. 


+ ceo added L. and M. and Rol. 
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(1) As to the diftin tion between lineal and collateral warranty :—By the definitions given in this place of lineal warrant v, 


appears to be diftinguithed from collateral warranty chicy by this circumſtance, that By. on 1 
claumed the land as heir to him that made the warranty, and whether he claims as heir lincale 


Cqually lincal. 


aliens with warranty, and dies without iſſue, the ſecond ſon is heir at law to the eldeſt ſon: 
as purchaſor, and therefore the warranty is collateral to him. 


. . . 6 8 . _ . * a ! * g . 
But he muſt claim as heir; for if an eſtate is limited to the fons of any perſon 


* 


So if an eſtate is limited to the father for life, 


his ſons ſucceſlivelv in tail, and the father aliens with warranty and dies, the warranty deſcends on 


he claims as purchaſor, not as heir, the warranty is 8 to him. 
mould make his title /2zmediately as heir to him, (fee Sect. Ir neck noel woman 
714.—An attempt will be made, note 2, page 372, b. to explain the real diſtinction between lineal and collateral warranty. 


-24.) neither is it neceſſa 


hom it delcet: 


ids might pothibly hav 
as heir collateral, the warranty 55 
ſuccetfively in tail, and the eldeſt fon 
he does not however claim as heir, but 
and after his deccaſe to 
his eldeſt ſon and heir; but as 
But though he muſt claim as heir, it is not neceſſary he 
ry he ſhould derive from him alone. Sce Ses. 


Lib. 3. 


7146. AT, 6. 6. B. 3. 56. 
PI, Com. 234- & 553, 554 
18. Rep. . Ant. 19. b.) 


Vide e. H. 6. Carr. 43, 
. E. 3. Gair. 71. 


Vide Sect. 711. 712. 
(Hob. 339. 9. Rep. 192 · b. 
Vaug 379.) 


f8. Rep. &.) 
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| Sect. 704, 70x. 


that the aſſiſe is brought of his poſſeſſion and ſeiſin, and he ſhall recover the meane profits 
to his owne uſe : but ſeeing he is ſciſed of the freehold, whereof the aſſiſe is brought in jure 
eccleſix, which is in another right than the warranrie, it ſeemeth that it ſhould not be any 
barre in the aſſiſe. The like law is of a biſhop, archdeacon, deane, maſter of an hoſpitall, 
and the like, of their ſole poſſeſſions, and of the prebend, vicar, and the like. 


Et oblige luy et ſes heires. * King H. 3. gave a mannor to Edmund carle of 
Cornwall, and to the heires of his body, ſaving the poſſibilitie of reverter, and died: the 
catle, before the ſtatute of V. 2. cap. 1. de donis conditionalibus, by deed gave the ſaid man- 
nor to another in fee with warrantie in exchange for another mannor, and after the ſaid {ta. 
tute in the 28. yeare of E. 1. dieth without iſſue, leaving afſets in fee ſimple ; which warran. 
tie and aſſets deſcended upon king E. 1. as cofin germaine and heire of the ſaid earle, viz, 
ſon and heire of king Henry the third, brother of Richard earle of Cornwall, father of the 
ſaid carle Edmund. And it was adjudged, that the king, as heire to the ſaid carle Edmunl, 
was by the ſaid warrantie and aflets barred of the poſſibilitie of reverter, which he had ex- 

ectant upon the ſaid gift, albeit the warrantie and aſſets deſcended upon the naturall body of 
Ling E. 1. as heire to a ſubject ; and king E. f. claimed the ſaid mannor, as in his reverter 5 
jure corona in the capacity of his body politike, in which right he was ſeiſed before the ge tr. 
In this caſe, how by the death of the ſaid earle Edmund without iſſue, the king's title by 
reverter, and the warrantic and aſſets came together, and that the warrantie was collx'erall, 
yet the king ſhall not be barred without aſſets, as a ſubject ſhall be; and many other things 


are to be obſerved in this caſe, which the learned reader will obſerve. (1) 


Sect. 704, 705 


CAR jj foit pier et fits, et le 

ts purchaſe * terres en fee, et 
le pier de ceo diſſeiſiſt fon fits, et 
+ aliena a un auter en fee per fon 
fait, et per meſme le fait oblige 
luy et ſes heires a garranter 
meſines les tenements, Sc. et le 
pier moruſt ; ore eſt le fits barre 
d aver les dits tenements ; car il 
ne poit per aſcun ſuit, ne per au- 
ter meane de la ley, aver meſmes 
les terres per cauſe del dit gar- 
rantie. Eft ceo eft un collateral 
garranty ; et uncore le garranty 
diſcendiſt lyncalment de te pier a 
le fits. 


Sect. 
MEs pur ceo que fi nul tiel 


fait ove garrantie uft eſire 
fait, le fits en nul maner puiſſoit 
conveyer le title que il ad a les 
tenements de fon pier a luy, en- 
tant que ſon pier n'avoit aſcun 


*® jerres——tenements, L. and M. and Roh. 


FOR if there be father and ſonne, 

and the ſonne purchaſe lands in 
fee, and the father of this diſſeiſeth 
his ſonne, and alieneth to another 
in fee by his deed, and by the ſame 
deed binde him and his heires to 
warrant the ſame tenements, &c. 
and the father dieth; nowis the ſon 
barred to have the ſaid tenements; 
for he cannot by any ſuit, nor by 
other meane of law, have the ſame 
lands by cauſe of the ſaid warran- 
tie. And this is a collateral] war- 
rantie; and yet the warrantie de- 
ſcendeth lineally from the father 
to the ſonne. 


705. 


BU T becauſe if no ſuch deed 
with warrantie had bcene 
made, the ſonne in no manner 
could convey the title which hee 
hath to the tenements from his fa- 
ther unto him, inaſmuch as his fa- 
eſtate 


+ ceo added L. and M. and Roh. 


(1) The king was in this caſe barred of the poſſibility of reverter deſcending to him ix jure coronæ, by warranty and aſſets from 
a ſubject deſcending on his body natural g for in all likehhood thoſe lands will deſcend 'to the age ger We to whom the crown will 


deſcend, and conſequently will be a good recompence for the loſs of the crown lands; but in the c 
can have no benefit of what the predeceſſor has in his natural capacity. Hawk. Abr. 474 


of the parton, his ſuccefiur 


Lib. 3. 


eftate en droit en les tenements 3 
pur ceo liel garrantie eſt appel 
collateral garrantie, entant que 
celuy que fiſt le garrantie eſt col- 
lateral a le title de les tenements : 
et ceo eſt a tant a dire, que Ceſtuy 
a que le garrantie diſcendiſt, ne 
puiſſoit a luy conveyer le title que 
il ad de les tenements per my 
fiſt le garrantie, en 
cas que nul tiel garrantie fuit 


ceſtuy que 
fait. 


2 Littleton p 


ſcendeth linea 


Of Warrantie. 


ther had no eſtate in right in the 
lands; wherefore ſuch warrantie 
is called collaterall warrantie, in- 
aſmuch as he that maketh the war- 
rantie is collaterall to the title of 


Sect. 706. 


tie 


the tenements: and this is aſmuch 
to ſay, as hee to whom the warran- 
eſcendeth, could not convey 
to him the title which hee hath in 
the tenements by him that made 
the warrantie, in caſe that no ſuch 


warrantie were made. 


ſeiſin was not of intent to alien with warrantie to barre the ſonne; but here the diſſeiſin 
being done to the ſonne, without any ſuch intent, the alienation afterwards with warrantie 
doth barre the ſonne ; becauſe that albeit the warrantie doth lineally deſcend, yer ſeeing the 
title is collaterall, that is, that the ſonne claimeth not the land as heire to his father, there- 
fore in reſpect of the title it is a collaterall warrantie. And thus doth Littleton agree [e] with ſe] 46. E. g. 6. 5. E. 3. 14 
the authoritie of our bookes. So as the diverſitics do ſtand thus. Firſt, where the diſſeiſin 
and feoftement are wno tempore, and where at ſeverall times. Secondly, where the diſſeiſin is 
with intent to alien with warrantie, and where the diſſeiſin is made without ſuch intent, and 
the alienation with warrautie afterwards made. 


JTEM, ſi foit aiel, 

pier, et fits, et le 
aiel ſoit diſſeiſie, en 
que poſſeſſion le pier 
releas per ſon fait ove 
garrantie, &c. et mo- 
ruft, et puis Patel mo- 
ruſt; ore le fits e/t 
barre d aver les teue- 
ments per le garran- 
tie del pier. At ceo eff 
appel lineal garran - 
tic, pur Ceo que fi nil 
eiel garrantie fuit, le 
fits ne puiſſait con- 
voyer le droit de les 
Terements d luy, ne 
man/tre coment il eft 


beine al aict For 


Seck. 706. 


ALSO, if there bee 

grandfather, fa- 
ther, and ſon, and the 
grandfather is diſſeiſ- 
ed, in whoſe poſſeſſion 
the father releaſeth by 
his deed with warran- 
tie, &c. and dieth, and 
after the grandfather 
dieth; now the ſon 1s 
barred to have the tene- 
ments by the warranty 
of the father. And this 
js called a lineall war- 
rantie, becauſe if no 
ſuch warrantie were, 
the ſon could not con- 
vey the right of the te- 
nements to him, nor 


9 D 


* 


H E RE TLiiliton putteth 
an example where the ſon 
muſt claime the land as heire 
to his grandfather; and yet 
becauſe hee cannot make 
himſelfe heire to his grand- 
father but by his father, it is 
lincall. 

And it is to bee obſcrved, 
that the warrantic in this 
caſe deſcended upon the ſon, 


37T 


utteth an example, proving that it is not called lineall, becauſe it de- 5. E. 3. 14. 46. E. z. 6. 
ly from the father to the ſon; for in this caſe the warrantie deſcendeth 19 H. 8. 12. 8. R. 2. Gar. 100. 
Uneally, and yet is a collaterall warrantie. In this example you muſt intend that the dif. Vid. 


716, 


19. H. 8. 12. 


1. II. 4. 93. 33. E. g. Gar. 73. 


before the diſcent of the right, 


which happened by the death 
of the grandfather, in whom 
the right was. Jide Littleton 
Cap. de Releaſes, and after in 
this Chapter, Scef. 70%. and 
741 


Pier releaſe per 


ſon fait ove garrantie. 


(3. Rep. 39. Ant. 265. 3. 
Folt. 386.) 


[/] It i to be knowen, that [/ 14-E. g. Voucher 108. 


upon everie conveyance of 
lands, tenements, or here- 
ditaments, as upon fines, 
feoffments, gitts, &c. releaſes 
and confirmations made to the 

tenant 


16. E. 3. ibid. 87. 
18. E. 3. ibid. 6. 


10. E. 3. 52. 
21. E. 3. 27. 1 


11. H. 4. 22. 


44. F. 3. Cont. de Vouch. 232. 
12. H. 7. 1. 


Vide Sect. 733: 738. 743. 


Lib. 3. 


(Poſt. 385. 8.) 


35. E. 3. Gar. 73. 11. II. 4 3% 
(1. Rep. 66.) 


9. E. 3. 16. 38. E. 3. 21. 
49. E. 3. 26. 8. R. 2. Gar. 101, 


(2. Roll. Abr. 573. 


„ ſſis not in L. and M. 


Cap. 13. 


tenant of the land, a war- 
rantie may bee made, albeit 
hee that makes the releaſe 
or confirmation, hath no 
right to the land, &c. ; but 


pier. 


Of Warrantie. 


que per meane del ſhew how hee is heire 


Seck. 707, 


to the grandfather but 
by means of the father. 


ſome doe hold, that by releaſe or confirmation, where there is no eftate created, or tranſ- 
mutation of poſſeſſion, a warrantie cannot be made to the aſſignee. 


Sect. 707. 


JTEM, f home ad iſſue deux 
fits et eft diſſeiſie, et l eigne fits 
releſſa al diſſeiſor per ſon fait ove 
garranty, &c. et moruſt ſans iſſue, 
ct apres ceo le pier moruſt, ceo eſt 
un lineall garrantie al puiſne 
fits, pur ceo que coment que Feigne 
fits moruſt en la vie le pier, un- 
core pur ceo que per poſſibilitie 
il puiſſoit eftre, que il puiſſoit con- 
veier a luy le title del terre per ſon 
eigne frere, ſi nul tiel garrantie 
Juiſſoit. Car il puiſſoit eſtre, que 
apres la mort le pier Peigne frere 
entroit en les tenements et mo- 
ruſt ſans iſite, et donque le puiſne 
fits conveyera à luy le title per 
Peigne * fits. Mes en til cas, ſi le 
puiſne fits releſſe ove garranti? 


a le diſſeiſor, et mori fans iſſue, 


ceo eff un collateral garrantie 
al eigne Þ fits, pur ceo que de tiel 
terre gue fuit al pier, leigne per 
nul polſibilitie poit conveyer a 
ſuy le title per meane de le purſne 


./. 
E 


ALSO, if a man hath iſſue two 

ſonnes and is diſſeiſed, and 
the eldeſt ſonne releaſe to the diſ- 
ſeiſor by his deed with warrantie, 
&c. and dies without iſſue, and af- 
terwards the father dieth, this is a 
lineall warrantie to the younger 
ſonne, becauſe albeit the eldeſt 
ſonne died in the life of the father, 
yet by poſſibilitie it might have 
beene, that hee might convey to 
him tlie title of the land by. his 
elder brother, if no ſuch warrantie 
had beene. For it might bee, that 
after the death of the father the el- 
der brother entred into the tene- 
ments and died without iſſue, and 
then the yonger ſonne ſhall convey 
to him the title by the elder ſon. 
But in this caſe, if the younger ſonne 


rcleateth with warrantie to the 


diſſeiſor, and dieth without iſfiue, 
this is a collaterall warrantic to the 


elder fon, becauſe that of ſuch land 
as was the father's, the elder by no 
poſſibilitie can convey to him the 
title by meancs of the younger ton, 


ERE Littleton putteth an example, where the heire that is to be barred by the warrantir, 
is not to make his diſcent by him that made the warrantie, as in the cale betare; and 


yet becauſe by poſſibilitie he might have claimed by the eldeſt ſonne, if he had ſurvived the 
father, and died without iffuc, and fo the younger brother might by pohbilitie have becne 


heire to him, the Warrantie is lincall, 


And here it is to be noted, that the warrantie of tꝭ e eldeſt ſonne deſcended before the right 
deſcended; whereof more ſhail be ſau hereatter, Sœ . 741.; and the dpinion of ZLirtietor in this 


Caſe is ho'den for law, agiiail the opinions in 35. E. 3. Gar. 
3 8 9 - pg . . 8 

Mes en liel caſe le fuiſne fits relraſi ove garrantie, &. 

in this caſe is collatcrall to the elack fonne, and to the iflucs 
ſonne dieth without ive of his budic, thea the warrunti: 


of the younvch ; 
neu to others. 


nor Rok » 


- 3 


7.3” 

This warrantis 
- but if the eldeſt 
T6 nues of the hode 


© — © # 
1 
s O his bodie 


. = 11 
{ LES 
OY 13 1111. 411 26 


and lo the Werrantie that was col aterall to ſome pe fue, 108ay become li- 


Lib. 3. 


ITEM, / tenant 

en le taile ad if- 
ſue trois fits, et diſ- 
continue le taile en 
fee, et le mulnes fits 
relefſa per ſon fait al 
diſcontinuee, et ob- 
hige luy et ſes beires a 
garrantie, Sc. et puis 
le tenant en le taile 
moruſt, et le mulnes 
fits moruſt ſans J 
fue, ore l eigne fits eft 
barre d averaſcun re- 
coverie per briefe de 
formedon, pur ceo 
que le garrantie del 
mulnes frere eſt col- 
lateral a Juy, entant 
que il ne poit per nul 
manner conveyer a 
luy per force del taile 
aſeun diſcent per le 
mulnes, et pur ces ce 
un collateral garran- 
tie, Mes en ceſt cas 
fi Perzne fits devie 
ſans ifjue, ore le puifne 
rere poit bien aver 
uw: briefe de formdon 
er le diſcender, et re- 
covera eſuie le terre, 
pur cco que le gar- 
rantie del mutnes eff 
lmeal al fits puiſne, 
pur ceo que il puiſſoit 
Are que per prfjibuli- 
tre le mulnes putlfort 


Are ſrifie per force del - 


taile apres Ia Hort 
ſou eigne 7 ere, ett 


Of Warrantie. 


Sect. 708 s 


ALSO, if tenaunt 

in taile hath iſſue 
three ſonnes, and diſ- 
continue the tayle in 
fee, and the middle ſon 
releaſe by his deed to 
the diſcontinuee, and 
binde him and his 
heires to warrantie, &c. 
and after the tenant in 
taile dieth, and the 
middle ſon dieth with- 
out iſſue, now theeldeſt 
ſonne is barred to have 
any recoverie by writ 
of formedon, becauſe 
the warrantie of the 
middle brother is col- 
laterall to him, inaſ- 
much as hee can by no 
meanes convey to him 
by force of the tayle 
any diſcent by the 
middle, and therefore 
this is a collateral war- 
rantie. But in this caſe 
if the eldeſt ſonne die 
vithout iſſue, now the 
youngeſt brother may 
well have a writ of 


formdza in the diſcen- 


der, and-ſhall recover 
tlie ſame land, becauſe 
tne warrantie of the 
middle is lineal] to the 
youngeſt ſon, for that 
it might bee that by 
potlibiitie the middle 
might bee ſeiſed by 
force of the taile after 
tiie death uf his eldeſt 


Hr it alſo ap- 


peareth, that a war- 
rantie that is collaterall in 
reſpect of ſome perſons, may 
afterwards become lineall in 
reſpect of others. Where- 
upon it followeth, * that a 
collateral warrantie doth not 
give a right, but bindeth 
only a right ſo long as the 
ſame continueth : but if the 
collaterall warrantie be de- 
termined, removed, or de- 
feated, the right 1s revived, 
And yet in an aſſiſe the 
plaintiffe hath made his title 
by a collateral warrantie. 


Barre is a word com- 
mon aſwell to the Engliſh 
as to the French, of which 
commeth the nowne, a bar, 
barra. It ſignifieth legally 
a deſtruction tor ever, or tak- 
ing away for a time of the 
action of him that right hath, 

. * 

And harra is an Italian word, 
and fignifieth barre, as we 
uſe it; and it is called a plea 
in barre, when ſuch a barre 
i, pleaded, Here Littleton 
puitcth an example of a barre 
of an eſtate taile by a collate- 
rall warranty. It is to be ob» 
ſerved, that in ſome caſes 
an cſtate taile may be barred 
by ſome acts of parliament 
made fince Lit/leron wrote ; 
and in ſome cafes an c{tite 
taile cannot be barred, which 
might when Lil en wrote 
have been barred. For exan- 
ple, f tenant in tayle levie 
a ſin with proclamations ac- 
cording to the ſtitut-, this is 
a barre to the eſtwic taile, 
but not to him in revcriion 
or remai:d.r, if hee mak.th 
his claims, or purſuc his ac- 
tion within five yeares after 
the {kate taile ſpent. 

[lf a gitt be made to tho 
el4o{* ſonne, and to the heres 
of his bodie, the remaind r to 
the father and to tho heres of 
nis hodi”, the father dieth, the 
elleſt ſonne levieth a fine 
with p oclamuttors, and dieth 


N * (7 228 9 1 
Without ive + this fall barre 


Sect. 708, 


372 


(Dr. and Stud. 139. b.) 


8. R. 2. Garr. 101, 


[*] 43. Aff. 44 24. H. 8. tit; 
Taile Br. 7. H. 5, 6. tit. AF. 359. 
34. E. 3. Droit. 29. 19. H. 6.59. 
21. II. 7. 40. 3. H. 7. 29, 

3- I. 7. 9. b. 


16. A. p. 16. 25. Al. 74. 
V] AIl. 30. 43. AN. 8. 


14. H. 4. 13. 19. H. ©. 60. 
(Doc. lac. 34.) 


(Dr, and Stud. 66. a.) 


4. H. 5. c. 24. & 31. H. 8. c. 36. 


(10. Rep. 43.) 


* 
[9] 


118. 3 


on a. Fl. & 9. Fl. Vide 
tol. 8. le cale de Fints. 


(3. Leon. 120 


Lib. 3. Cap. 13, Of Warrantie. Sed. 708, 


the ſecond ſonne, for the. donque le purſne frere brother, and then 


remainder deſcended to the 


eldeſt, puiſſoit conveyer ſon the youngeſt brother 


(Ant. 120. b. 9. Rep. 104- 1 in 1 3 title de diſcent per le might convey his title 
Plowd. 374. 2. 375) 4+ ſeiſed, or have a right of ac- ; 10 
Cro, F. 506. Noy 46. tion, and the . — of the mulnes. of diſcent by the mid- 
Dyer, 3. b. 133+ 6. land levie a fine with pro- | | dle brother. 

clamations, and five yeares paſſe, the right of the eſtate taile is barred. 
[1] 26. H. 8. cap. 19. [5] 1f tenant in taile in poſſeſſion, or that hath a right of entrie, bee attainted of high- 


93 H. 8. cap. 20. 5. E. 6. c. 11. treaſon, the eſtate taile is barred, and the land is forfeited to the king; and none of theſe 

dtant. Fl. Coton. 18. were barred when Lietleton wrote. A lineall warrantie and aficts was a barre to the eſtate 
taile when Littleton wrote; whereof more ſhall be ſaid hereafter, 

Fc] 12. E. 4. 29. Taltarum's caſe, [e] A common recoverie with a voucher over, and a judgement to recover in value, was 


| Vide devant S0 G. 6.0. a barre of the eſtate taile when Littleton wrote. [4] And of common recoveries there bee two 
d. Lib. g. fol. 3. Cuppledick's ſofts, viz. ore with a fingle voucher, and another with a double voucher, and that is more 
caſe, & fol. 94. 97. 106. common and more ſafe : there may be more veuchers over. 
Tra. 5 _ ar Cs [e] If the king had made a gift in taile, and the donee had ſuffered a common recoverie, 
74 6. robe #4 "re FE this thould have barred the eſtate taile in Littheton's time, but not the reverſion or remainder 
Lib, 10. fot, 37. Marie Porting- in the king. And fo if ſuch a donee had levied a fine with proclamations after the ſtatute of 
tons caſe, 4. H. 7. this had barred the eſtate taile, although the reverſion was in the king. (1) [/] But 


(Ante 335: 3) | ſince Littleton wrote, a common recoverie had againſt tenant in taile of the king's gitt, or 
[e] 38. II. 8. teile Br. 41. g's; 


F ſuch a fie levied by him, the reverſion continuing in the crow ne, is no barre to thc eſtate 

Dier ga. | taile by the ſtatute of 24. II. 8. (2) And where the words of the ſtatute be (whereof the re- 

[/] 34: H. 8. cap 20. verſion or remainder at the time of ſuch recovene had, ſhall be in the king) theſe ten things 
are to be oblerved upon the conſtruction of that act. (3) 

Firit, that the citate taile muſt bee created by a king, and not by any ſubject, albeit the 
king be his he're to the reverſion ; for the preamble ſpeakes of gifts made to ſubjects, and 
none can have ſubjects but the king, And alfo in the preamble it is ſaid (for ſervice done to 

f 2 Dive! the kings of the real'ne) and the body of the act referreth to the preamble. [z And there- 
yy] Tem: wh Sie 2 ge fore if the duke of Lancaſer had made a gift in taile, and the reverſion deſcended to the 


"6 Wide. king, yet was not that cſtate tuile reſtrained by that ſtatute ; and fo of the like. 
Lil. 2. l. 15. & 16. in Wiſe= Secondly, if the king grant over the reverſion, then a recoverie ſuttered will barre the 
man's caſe, ſ te taile, becauſe the king had nv reverſion at he time of the recoverie. 


Thirdly, if the king make a gift in taile, the remainder in taile, or grant the reverſion in 

78. the Lord taile, keeping the reverſion in the crowne, a reeoveric againſt tenant in taile in potlflion 

{hall neither barre the cſtate taile in poſſeſſion by the expretie purview of the ſtatute, nor by 

conſequence the ſtate in remainder or reve: fion ; for that the revertion or remainder caunct 
be barred, but where the eſtate taile in poſſeſſion is barred, 

Fourthly, if a ſubj-& make a gift in taile, the remainder to the king in fee, albeit the 


Lib. 8. fol. 7? Tz 
Stattord's caſe. 


(2. Roll. 394-) 


Lib. 2. fol. 15, 16. Wiſeman's 
coſc. Lib. a. lol. 52. Chulmlcye's 


_ words of the ſtatute be, (whereof the reverſion or remainder of the ſame, &c.) yet ſeeing 
the eſtate in taile was not created by a king, as hath beene faid, the eſtate taile may bee 
barred by a common recoverie. 

(Mio. 115. 195- 2. Rep. 1g. b. Fitthly, it Yrince Henrie, ſonne of Henrie the Seventh, had made a gift in taile, the re- 

2. Cro. 439 ) mainder to Heurie the Seventh in fee, which remai:der by the death of Henrie the Scventh 


had Ceſcended to Henrie the Eighth, fo as he had the remamder by diſcent; yet might tenant 

in taile, for the cauſe aforeſaid, barre the eſtate taile by a common recorverie. 
Lib. 2. fol. 16. Wiſeman's caſe. Sixthly, the word (remainder) in the ſtatute is no vaine word; for the words of the 
rean ble be, the king hath given or granted, or otherwife provided to his ſervants and 
ſubjects. Ihe word (reverſion) in the body of the act hath reference to theſe words (given 
or granted); and (remainder) hath reference to theſe words (otherwiſe provided.) As it the 
king in contideration 0! money, or of aſſurance of land, or for other conſideration by way 
of proviſion, precure a ſubject by deed indented aud iarolled, to make a gift in taile to one of 
his ſervants and ſubjects for recompence of fervice, or other conſideration, the remainder 
to the king in fee, and all this appeare of record; this is a good proviſion within the ſta- 
tute, and the tenant in taile cannot by a common rec- verie barre the eſtate taile. So it is, 
if the remainder be limited to the king in taile ; but if the remainder bee limited to the king 
for yeares, or for lite, that is nv fuch remainder as it is intended by the ſtatute, becauſe it 
is ot no remainder of continuance, as it ought to be, as it appeareth by the preamble ; aud 

it ought to have ſome attnitie with a reverlion, wherewith it is joyned. 
Seventhly, where a common recoveric cannot barre the ſtate taile by force of the ſaid ſta- 
tute, there a fine levied in fee, in taile, for lives, or yeares, with proclamations according to 
the ſtatutes, thall not ba: re the ſtate taile, or the jilue in taile, where the reverſion or re- 
mainder 
; * 

(1) 29. I. 8. Ny. 32. accer d. tail barred, but not diſcontinied, becanſe the reverſion is ine king + fo note the iſſte is barred by 


& + 11. 40 He b. 382. er 32 II. 8. C. 36. 7 N ten malt . Nuic alſo, that 32 H. d. 49 . 36 excefts tenant 22 tail by gf of e 
4%. Lord Notte XI58. 


(2) Upon this act fee Mr. Cruiſc's Eſſay on Recoveries, 24 ed. 288. 
(3) Nota, 34 U. ö. 15 not of fore in Ireland, therefore the knowicdge of the common lay in theſe points is neceſſary there 


; Y 8 . , bs g 3 6 . 5 © , 
can, Pr. ration of a ſum of MONO) and titer Auger & auurance TAS this by que CN Ez. IM Mary, 14 LI. e hoy rewe rn 71 10 . ana 


, 2 0 3 2 : > # . _ - 4 *6 5 3 * 0 
Cc. io queen Rlig. And nw whether tins e ia A. was a git in tail ex proviſione from the guecn, within tie flulute of 34 i &. 


+ #* 


; 0 4 * 4 * , 2 - E mn . 1 0 . pH i : : 8! ”" ” 
rendired Wetuil ts A. he might have rendered the jee fm if he had willed; and he was the Conn of the ee tall, ; r FU Ot 


4% „„ & 5G it © ah 


* # 1 33 . 2 ' , * 3 
of the queen to create an eftate laii to A.: 2d, geen the eflate tarl of B. was docked te recowery, ant uhon tne fine loatcd Ge 


tale, nevertheleſs the intent uu wfpeary which is not the coſt levee Hues made two queſtions. I. Het. Hull be ad a proc 57 Ly 
the king eoithin this ftatute, and this is queſtion of law. II. Hhother this all be ſaid to be ſuch a prow'/ions which is matter of Ji 


/ 


proceed enher from the charge, or from the bounty of the erwion as «rewind for ſervice, it is no proviftyn evithin ,n; ai. 


ſuch « proetfon there are thiſe preſumplions. ut, Nething appears of record that ic proviſion wvas litinted, wich by Coe ts here AA 


/ + 


to A. in tail. s, If it was irtcnded that A. fuld bawe @n entail, which ſhould not be a proviſion witli the fialutoy ud une can euntrin't 
any other way tun this ty e,. Gu It appears that A. 494: ts pure haſe, and that the queen /orldnot be pr oj nidic ed ner any ether peri cs 
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Lib. 3. 


Of Warrantie. 


Sec. 7 og. 


mainder is in the king, as is aforeſaid, by reaſon of theſe words in the ſail act (the ſaid reco- 


very, or any other thing or things hereafter to be had, done, or ſuffered 

ſuch tenant in taile to the contrary notwithſtanding), 

ſuch a donee, and reſtraineth the ſame. 
Eighthly, but where a common recovery ſhal 


by or againſt any 


which words include a fine levied by 


1 barre the eſtate taile, notwithſtanding that 


ſtatute, there a fine with proclamations ſhall barre the fame alſo. 


Ninthly, where the ſaid latter words of the ſtatute be (had, done; 
any ſuch tenant in taile), the ſenſe and conſtruction is, 


to the act, be it by doing or ſuffering that which ſhould worke the barre, an 


rmiſſion, he being a ſtranger to the act. (1) 


As if tenant in tayle of the gift of the king, the reverſion to the kin 
and the diſſeiſor levie a fine, and five yeares paſſe, this ſhall barre the 
if a collaterall anceſtour of the donee releaſe with warrantie, 


or ſuffered by or againſt 


where tenant in taile is partie or privie 


not by meere 


g expectant, is diſſeiſed, 
eſtate taile (2): and ſo 
and the donee ſuffer the 


warrantie to deſcend without any eniry made in the life of the anceſtour, this ſhall binde 


the tenant in tayle, becauſe he is not party or privie to any act, either done or ſu 


againſt him. 


Tenthly, albeit the preamble of the ſtatute extend onel 
kings of England before the act (viz. hath given and grante 


ttered by or 


to gifts in taile made by the 


z &c.), and the body ef the act 


referreth to the preamble (viz. that no ſuch feined recovery hereatter to be had againſt ſuch 


tenant in taile), ſo as this word (ſuch) may ſeeme to couple t 


ne body and the preamble to- 


gether ; yet in this caſe (ſuch) ſhall be taken for ſuch in equall miſchiefe, or in like caſe ; 


and by divers parts of the act it appeareth, that the makers of the act intended to extend it to 
future gifts; and ſo is the law taken at this day without queſtion. 


A recovery in a writ of right againſt tenant in taile without a voucher, is no barre of any 


gift in taile. 


If tenant in taile the remainder over in fee ceſſe, and the lord recover in a c, this 
ſhall not barre the eſtate taile, for the iſſue ſhall recover in a f rmedon ; neither were either of 


theſe barres when Littleton wrote. 


ITE M. ſi tenant 

en taile diſcon- 
tinua le taile, et 
ad iſſue et devy, et 
Puncle del ifjue re- 
kefſa al diſcontinuee 
ove garrantie, &c. et 
moruſt ſans iſſue, ceo 
eſt collateral gar- 
ranty al iſſue en tale, 
pur ceo que le gar- 
rantie diſcendiſti fur 
zue, le quel ne poit 
foy conveyer a le taile 
per meane Ge for 
uncle, 


] And the like holdeth in ſome other enſes: as if a rent be behinde for twentie yeares, [z] 11. H. 4. 
and the lord make an acquittance for the laſt that is due, all the reſt are pretum-d to be paid ; Dir 271; 


Sea. 709. 


ALSO, if tenant in 
tailediſcontinue the 
taille, and hath iſſue 
and dieth, and the un- 
cle of the iſſue releaſe to 
the diſcontinuee with 
warrantie, &c. and 
dieth without iſſue, 
this is a collaterall 
warranty to the iſſue 
in tayle, becauſe the 
warranty deſcendeth 
upon the iſſue, that 
cannot convey him— 
{clfe to the entayle by 
meanes of his uncle. 


But let us now heare Litton. 


IE reaſon wherefore the 
Warrantic of the uncle 
having no right to the land 
entaiied ſhall barre the iftue 
in tayle is, for that the law 
preſumeth that the uncle 
would not unnaturally Gif 
herit his lawfull heire, beiag 
of his owne bloud, of thar 
right which the uncle never 
had, but came to the heire by 
another meane, un'cile hee 
would leave him greater ad- 
vin ement. Nemo pre /umitur 
elenanm poſltritatem fue pre- 
taliſſe. And in this caſe the 
law will admit no proofe 
againſt that which the law 
preſumeth. And fo it is of 
ail other collaterall warran- 
ties ; tor no man is preſumed 
to doe any tlung againſt na- 
ture. 
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$0 reſolved Paſch, 31. Elis. 


Rot. 1645. in Notley's caſe in 
Communi Banco. 


(8. Rep. 57.) 


(3. Cro. 439. Cro. Elis. 595. 
Sid. 166. 4. Leon. 40. Moor 467.) 


So holden Trin. g9. Elis. 


Rot. 1914 inter Stratford & Do- 
ver in Communi Banco. 


(Hob, 332. 2. Roll, Abr, 773) 


33- E. 3- Judgement. 252, 

3. H. 6.55. w.H 6.5. 

14. E. 4. 5-b. 13. E. 4. 8. 

J. N. B. 1:4. b. 1. Com. 237. 
28. E. 3.95. F. N. B. 28. l. 


P.. Com. fol. $594. 8. in Sba- 
rington's caſe. 


(2. Roll. Abr. 743.) 


(Poſt. 37 4. b.) 


6. Rep. 39.) 


(Ante 6. b.) 


23. 10. Eliz, 


and the law will admit no proote againſtthis preſumption (3). [{] So if a man be within the toure [. 7. II. 4. 9. 
ſ-as, and his wife hath a childe, the luv preſumetn that it is the childe of the huſband; and 
again{t this preſumption the law wil adinit no rote. (4) N 

L] It a man that is inn cent be accuſed ef felony, and for feare flieth for the ſame, al- [=] 3. E. g. Corone Stanf. 


beit 


(1) 11. Car. Cro- obiter in s cf ,μ,.-t in tail, reveorfion in the king, ts difſeiſed, entry of the iſſue is barred ; wohich perhaps 
rt: ſo heres becauſe in beth cajes tie tail 1s 1141 barred —Lowd Nott. X88. : 5 e 

(2) Cro. Car. 430. Jones cited the cate accordiug to the report in this place; but it ſeems he was miſled by t us book 4 tho 
note immediately following. If ſeems to ſome that the caſe of Sirat/ord and Dover above oled is nut law ; for iu 25 K 11. Magd. 
Coll. caſe, it is adj uagcils that the fone daes nt bar the che, n9t be ng parties, becanſe tne T3 L. makes woid atl yes WICH i faff } * 
aud ſuch ſuferance extends to the act in which they are not parites, ty fir 0 6. 3. — And fir F. Moore 467. reports the fame cafe 1 and 
there by Malie it is ſaid, that this iffuc is dh, bound in the time tlie fine Is {ovied, but 1 other ue, and wes Hl. s. Fs Ea. 
it ſcems, that fir F. Moore or lord Coke have miſi corded the caſe, fe: ow Bad Foo ae 1% each ole Note, | 1 hay oy 4s - ys 
Finch, afterwards lord Nottingham and cha. ory that he atiended Walter chicf-0aron upon a references and / bod ater ae ex. 2 
abgye caſe, end fail, that the rol! was contra, and the frdgment there contra to IMS reports and that he and 2 r 60 / be 2 
ird Cole, then living, aud ſlerued him tle ruli contra 10 hs re port In this places aud nat he acknowledged Un {on ny (hat ie . 
to ſeicauti Brideman's report : whence 1! APpeatsy that fir F. Mor- s report 15 the better, andthere he reports it 10 Have , Jy. Eu. 
Ko. 1914 — Lord Nott, MSS. : PIP ; on 

(3) Fg is to he underitood of an acquittance under hand and ſeal, which is an eſtoppel ; for if it be A e ſeal, (54 law Y 1 
admit of vroof tothe cantrary: but an avowry for the laſt day's rent is no diſchargo for the former; for by the avowry t on ven Ie 
ſoys fo much is duc, bur diſcharges nothing, no other rent being mentioned in the avowrys but that 9 which he acknowledges the 
tuking the goods. Sce 1. Sid. 4. 1. Lev. 43+ 1. Saund. 255, 256+ Iutwe 1173 · Note to the 114% edition. 

(4) But {te ant, 214+ a+» note 2+ 


_— 


. - 3 - 0 . . 1 701 1 7 u cita - 
Wiich is ed. Nota, At the common laws if the king grant lands in fee ſimpe conditional, it was doubted if donce poſt proven ſ : mw 
f 4 5 Fs a . a. ? Win : os 55 ; * HO TH 
tam mg /t have iE ls Lar lis iſſues Riley 43 8. ſupra 19. be but clearly uot 16 bar palſibilily of reverter m the king ; Ae. 
enat. | L "units afpets doliended to the king: Ante 19. b. and 370+ in margine. d unde alteration 
HUCHRELON AVENE Toth warranty collateral, 0 aſe iS dl end 0 tte D 1 . * , ge / ; 
<r/thout er aſſats bars ſubjedt dener, 4 H. 6 Rot. Parl. n. 51. Commons petition that feeffees who buy lands of the king, 
THESES, TU Gu T0 UP Ae Ars * 2% 8 * " 4 4 , 8 
denen . 90 of 1 0 1».C s' avifera.- Note all after We ſim. 2. aud before 34 H. 8. recovery er 
tenant in fame c them aguint Fe A. Reiß. de roy s' avifera.— 99 6 7 . 2 
„un. barr 4 the tall 7 „bete king, not the reverſion t9 the king 3 [0 that by the wiſclom of the common law, whers the king raiſed 
7. . / 8. 7 2 77 4 A, c F4 » . 0 « . bs i p 
"#1 7 K 8 me , / S 2 F yp "2 {ed . 2 every Nan Di d'fcouraved th purcha F from the clones tor vs att of 1 could har 
Jr FUTNIEY, Net e WY c 70. 0 * w 4 * 2 0 : 7 1 7 
Zane, BA bt / 1% pr ſer ve the memory of the king's buunty. When this woult nt 
Me king's rever/ign or þ9o//bility of reverter, evict was a good way is pref: Oe Cn Tori "I Ws. * 
2 7 Do Suits | betta, berg to provide by 24 Hen. B. that no alienation 
75 bs Sls od R ries, the crown fabi much land to bojtiavy, gun new / 92 a 
4% % n the d in- of monuficries, tie crown PANS mul r 1 preſerve tur memory, Cen 5 ond yet tus is 
uud bar the entail; for thre needed nn law for the reverſion, and un viner way cou 6 Ag N88 e 
4 5 * i , . 4 ge 5 8 * . - 7. — 5 Ott. ht * 
eften eluded by a iellifÞgr ary grant of te YEVELr AN by the king) and a VECER VO UNCE) Se or + 
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Lib. 3. Cap. 13. Of Warrantie. Sect. 710. 


beit he judicially acquitteth himſelfe of the felonie, yet if it be found that he fled for the ſe- 
lonie, he ſhall, notwithſtanding his innocence, forteit all his goods and chattels, debts and 
duties; for as to the forteiture of them, the law will admit no proote agaiaft the preſump- 


Brafton lib. 1. cap. 9. tion in law grounded upon his flight: and ſo in many other caſes. But yet the general] -. 
is, 2udd flabitur præſumptioni donec probetur in contrarium ; but, as you ice, it hath many ex- 
ceptions. a ; 

[=] Rot. Parliament 59. E. 3. [] It hath beene attempted in parliament, that a ſtatute . be made, that no man 

num. 77. \ould be barred by a warrantie collaterall, but where aſſets deſcen 


from the ſame anceſtor (1); 
but it never tooke effect, for that it ſhould weaken common aſſurances. (2) 


Sect. 710. 
AD iſſue deux JTEM, fs le tenant ALSO, if the tenant in 


5. F. 2 Garr. 78. Lib. 8. fol. 41. files. If huſband en tayle ad ue tayle hath iſſue two 
$ym's cale. and wife, tenants in eſ- deux files et moruſt, et daughters and dieth, and 
peciall tayle, have iſſue 


u daughter, and the wife J eigne entra en le enti- the elder entreth into 
die, the huſband by a ſe- erty, etent fait un feoſte- the whole, and thereof 


cond wife hath flue ano- 2 8 
ther daughter, and dif- nent en fee ove garran- maketh a feoffement in 


continueth in fee and fie, Sc. et puis leigne fee with warrantie, &c. 


dieth, a collaterall anceſ- mor u Zus iſſue and after 
tor of the daughters re— hi le eff 1 i i : the elder 


10. Rep. 95.) leaſeth tothe diſcontinuce en ceſt cas le pꝛiiſne file daughter dieth without 
with warranty and dieth, eff barre quant al un iſſue; in this caſe the 
the warrantie deſcende th 110 of ouant al au- ouncer donphter | b 
upon both daughters, yet motie, q y ngac Ster 1s par- 


the iſſue in taile ſhall fer moitie el n' pas red as to the one moitie, 
bee barred of the whole; 


arred . barre. Car quant a la and as to the other moi- 
for in judgement ot 


{Ame 382. b.) law the entire warrantie moilie que giert a le tie ſhee is not barred. For 
(2. Cid. 217, 218.) 3 upon both of hie file, el oft barre, as to the moity which be- 
Cin. 


fur ceo que quant a longeth to the younger 
Et Peigne enter cel * part el ne pœit con- daughter, ſhee is barred, 
en Fentiertie, et ent veyer le diſcent per my becauſe as to this part 
fait un feoffement, le maine de ſon eigne ſhee cannot convey the 
Sc. Here it is to bee ſoer, ef pur Ceo quant diſcent by meanes of her 


underſtood, that when 
n cel moitie, ceo eft elder ſiſter, and there- 


(Art. 189. 2. 243. b.) nerally enter into the un Collateral garrantie. fore as to this moitie, 
ie befor bo he (og of de. Mes quant al auler this is a collaterall war- 
„Cent; ct. 499, 5 » 1 ; as 


ſcendeth by the law to mcity. gue giert a ſon rantie. But as to the 


the other, unleſſe ſhce ergne ſoer, le garran-— other moitie, which be- 
that doth enter claimeth 


the whole, and takeih the tie n ef Pas barre a le longeth to her elder i. 
profits of 2 for purſne ſoer, pur ceo gue ter, the warrantie is no 
that ſhall deveſt the tree- . ; . 

e 2c age a el poit conveyer ſon di- bar to the younger ſiſter, 


parcenerr. ſcent quant a cel moitie becauſe the may convey 

f Otherwiſe * * que ert a ſon eigne her diſcent as to that 
1 DArCeNcTrs be ACTUA . , 3 . 

ſeiſed, the taking of 885 foer per meſine le eigne moitie which belongeth 

whe: rol or oy feer, iſint quant a ceſt to her elder filter by the 

claime made by the one, * 6 : . 

cannot put the O her ous 722777 que aſfiert al lame elder ſiſter, fo as 


of potlcſion without an ge foer, le garran- to this moitie which be- 
lie 


fart mere zur offiirt a lur, L. and M. and Roh. 


(1) However, it hath been efſcted in our days; for by 4 Ann, cap. 16. ſect. 21. all warranties hnee the firſt day of Trinity Term, 
Anna dom. I 70%, DY anV tenants tor like, of any lands, tenc ments, or hereditaments, coming, 0. deſcending to anv perſon in reve tion or 
remainder, are void and of no eſſect; and all collateral warranties made fince then of any l:nds, tenemen's or hercdituaments, by any ans 
ceſtor who had no eftate of inheritance in poſſeſſion, the ſume is void againſt the heir. Neto to the 11: olitions at: 

(2) The reader will recollect, that, previouſly to the ſtatute We 4e, all eftates were held cither in fee ſimple, in fee ſimple condi» 
tional, forlife, or for years ; and that eſtates tail, in the lig 7 


glt in which we now conhder them, had net then an exiſtence. If a perſon 


and that as the livery of ſe 


y eſtopped him 
7 . 
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wife or arterwards, mould not be a bar to the heir without affets. The next ſtatute which made any material alteration upun the 


— 


eue 


Lib. 3. Of Warrantie. 


tie eſt lineal al puiſue longeth to the elder ſiſ- 


Sect. 711, 712. 


actuall putting out or dif- 
ſeinn. And in this caſe of 
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ſoer. 


ter, the warrantie is line- 
all to the younger ſiſter. 


Sect. 711. 


T nota, que quant 

a celuy que de- 
manda fee ſimple per 
aſcun de ſes aunceſters, 
il ſerra barre per war - 
rantie lineal que dif- 
cendift fur luy, ſinon 
gue ſoit reſtraine per 


aſeut eftatute. 


NNO note, that as to 

him that demand- 
eth fee ſimple by any 
of his anceſtors, he ſhall 
be barred by warrantie 


lineall which deſcend- 


eth upon him, unleſſe 
he be reſtrained by 


ſome ſtatute. 


Sect. 712. 


ES i que deman- 
de fee tazle per 
briefe de formedon en 
dijcender, ne ſerra my 
barre per lineal gar- 
rantie, finon que il ad 
aſſets per diſcent en fee 
ſimple per meſmePaun- 
ceſter que ſiſt le gar- 
ranty. Mes collateral 
garrantie eft barre a 
celuy que demanda fee, 
et auxy a celuy que de- 
manda fee tail: ſuns aſ- 
cun auter diſcent de fee 
ſimple, ſinon en caſes 
queux font reſiraines 
perles eflatutes, et au- 
ters caſos pur certain? 
cauſes, come ſerra dit 
en apes. 


BUT hee that de- 

mandeth fee tayle 
by writ of formedon in 
diſcender, ſhall not bee 
barred by lineall war- 
rantie, unleſſe hee hath 
atiets by diicent in fee 
ſimple by the ſame an- 
celtuur that made the 
warrantie. But collate- 
rall warrantie is a barre 
to him that demandeth 
fee, and alſo to him that 
demandeth fee tayle 
without any other diſ- 
cent of fee ſimple, ex- 
cept in caſes which are 
reſtrained by the ſta- 
tutes, and in other caſes 
for certaine caules, as 
ſhall be ſaid here- 


Littleton, when one coparce- 
ner entreth into the whole, 


and maketh a ſeoffement of 


the whole, this deveſteth 
the freehold in law out 
of the other coparcener. 
Now ſecing the entrie in 
this caſe of Lizeleron deveited 
not the eſtate of the other 
parcener, if no further pro- 


ceeding had beene, then it 


13 to be demanded, that ſee- 
ing the feoffement doth worke 
the wrong, and bee the 
wrong either a difleilin, or 
in nature of an abatement, 
how can the warrantie an- 
nexed to that feoffement that 
wrought the wrong be col- 
laterall, or binde the youngeſt 
ſiſter tor her part? | To this 
It is anſwered, that when 
the one ſiſter entreth into 


the whole, the poſſethon be- 


ing void, and maketh a ſeoffe- 


ment in fee, this act ſubſe- 
quent doth ſo cxplaine the 
entry precedent in o the 
whole, that now by con- 
ſtruction of law, ſhe was only 
ſeiſed of the whole, and this 
feoſto ment can bee no diſſei- 
ſin, becauſe the other ſiſter 
was never ſeiſed; nor any 
abatement, becauſe they both 
made but one heire to the 
anceſtour, and one freehold 
and mheritance deſcended to 
them. So as in judgement 
of law the warrantie doth not 
commence by diſteitin or by 
abatement, and without queſ- 
tion her centric was no iutrus 
ſion. 

Tenant in tayle hath iſſue 


two daughters, and difconti- 


nucth in fee, the youngeſt 
diſlbiſeth the diſeontinuee to 
the uſe of herſelfe and her 
filter, the diſcontinuge ouſt- 
eth her, againſt whom the 
recovereih in an aſſiſe, the 


eldeſt ugreeth to the difleiſin, 


FI. Com. 543. 
(5+ Rep. 51. Poſt, 377. 8.) 


(ect 398. Poll, 393. b.) 


as ſhe may, againſt her ſiſter, 
after. (1) and become joyntenant with 
her. And thus is the booke in the 21. Aſſiſe [z] to be intended, the caſe being no other 
in ect ; bur A. difleiteth one to the ule of himſclfe and 5, B. agrecth; by this he is 
3 Intenant with A. 

Et 


Section and the comment upon it, deſerve attentive peruſi!. See Vaugh. 


Fa] 21. AC. Ds 29s 
(Aut. 180. 


(1) The obſervations of Lord Vaughan on this 5 


* 


— — — 


dect and operatioa of warranty, was the ſtatute de donis. An attempt has been made in note 1, page 326. b. and notes 1 and 2 to 
Page 327- a. to explain in what manner, and by what conſtruction of law, eſtates tail derived their origin from that flatute. It is ob- 
vious, that if the warranty of tenant in tail, without atfets, had been permitted to be a bar of the cttate tail, it would have been in 
tic power of every tenant in tail to have evaded that ſtatute, and barred his iſſue. By a Kind of analogy, therefore, to what the 
lagihature nad donc in paſſing the Nat. of Glouceſter, the judges, in their conſtruction of the ſtatute de deuis, held, that the war 

rade of tenant in tail, without affers, ſhould not bind his ue; but by the ſame analogy, and to prevent the circuity which would 
arite if the {Hoe had been permitted to recover the eſtate from the alicnec, and the alience to recover the aflets from rhe iflue, they 
Held, the igue bound by warranty with afſets,-—With reſpett to thoſe in remainder or reverſion—it is to be obſerved, that the ſta- 
tute oe {1115s Extends only to the alienatious of tenants in tail; the alienations, therefore, of tenants for life with warranty, remained 
s they did at the common law, and therefore bound all upon whom the warranty deſcended, cither with or without aſſets. Neither did 
te ſtatute de dos refrain the alienations of tenant in tail, except fo far as they prevented the land deſcending upon the iſſue at luis 
death, or revertins to the donor for want of iſſuc ja tail. There is nothing in it which, either direMy or indirectly, reſtrains the te- 
naut in tail front barring a remainder-man in tail, by his warranty deſcending on him. As to a remainder-man in tail, therefore, 
the operation of warravty in rebutting the heir, remained as it was before the ſtatute : it barred him both with and without aſſets. 


This is laid down and explained with great learning and force of ar; 
v. Horton. Sce his Reports, p. 360. The cafe there was, that WWII 
male of his bog» ; and for want of ſuch iſſue, to Wm. Veſcy, another of his f 
to his own right heirs. 


* * * 
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the heir. 


tore the court in this caſe was, upon the operation of the warranty to rebut t 
the chief juſtice and juſtice Archer were for the demandant; and juſtice 
nich refrained the operation of warranty, was 11 Henry 7.c 
either with or without her ſucceeding huſband, was held to 
the purpoſe ot rcfrraining the operation of warranty, is the 4 and s Ann. ch. 16. 
Gared void and all collireral warranties of any anceſtor who has nat an eftare of inheritan 
r. Butthis ſtatute docs not extend to the alienation of tenant in tail in roſſeſſion. 
dan, it a tenant in tail in poſſehon diſcontinues his eſtate with warranty, it is a ba 
of: in remainder. Suppoling, therefore, the common caſe of a limitation :o the fre 


John, upon his father's death, entered and died, lea 
1 N * . 1 0 ; . 
tet entered and aliencd with warranty, and died without iflve. 


but he admitted, that if there had been any intermediate remainder in, tail 
tchutted all who claimed under that remainder, a remainder in tail not being under the protect 


the reverſioners. 


be void. 


r with aſſets to his d wi 
and other ſons ſucceſſively in tail male; 


The 


»ament by lord chict juſtice Vaughan, in his argument in Bole 
liam Veſcy deviſed to John Veſey, his eldeſt ſou, and the heirs 
ons, and the heirs male of his body; and for want 
ving iffue only two daughters: Wm, 
The queſtion was, whether the warranty rebutted the daughters- 
ter juſtice Vaughan was of opinion, that the warranty, not being accompanied with aſſets, would not have barred his own 
'C8 "n tail, if. there had been any, or the two daughters, who claimed the reverſion, 


both iſſues in tail and the reverſioners being 
ted by the ſtatute de doris: 


, the warranty would 
ion of the ſtature. 
Upon this the court was di- 
Wyld and juſtice Atkins, for the tenant.— 
h. 20. by which the warranty of the wife of her 
The la{t ſtatute which has been enacted for 


only 


by which all warranties of tenant of life are de- 
' ce in poſſeſſion, are declared void againſt 
The conſequence is, that even at this 
iſſue, and without aſſets to 
if the 
- rſt 
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Lib. 3. Cap. 13. Of Warrantie. Seck. 713. 


F. 3. 22. 4. E. g. 28. 50. | | 
OL CESS Et nota, que quant a celuy que demanda fee fimple, Sc. In theſe tro 
9. E. 3. 10. 10. E. 3. 14. dections there are exprefled foure legall conclutions ; 

15. F. 3. Gar. 27. 29. E. 3. Firſt, that a lineall war:antie doth binde the right of a fee ſimple. 


Ibid. 39. 25-E. 3. 5 Secondly, that a lineall warrantie doth not binde the right of an ellatetaile, for that it is 
48 E. 3. 8 , 41. E. 3. Carr. 16. re ſtrained by the ſtatute of donis conditionalibus. 
ich. 38. E. 3 Coram Rege . . . . . . 1 

Abbot ge cen e Thirdly, that a lineall warranty and aſſets is a barre of the right in taile, and is not re- 

45. All. 6. Pl. Com. 554- ſtrained (as hath beene ſaid) by the ſaid act. 

19. E. 4. 10, Vid. Scct. 703.747 Fourthly, that a collaterall warrantie made by a collaterall anceſtor of the donee, doth 
binde the right of an eſtate taile, albeit there be no aſſets; and the reaſon thereof is upon 
the ſtatute of donis conditiona/tbus, for that it is not made by the tenant in taile, &c. as the 
lincall wartan ie is. 

(Mgr. 95. 2ccord. Vaugh. 382. To this may be added, that the warranty of the donee in taile, which is collaterall to the 

contra. Sce Vaug. 363. donor, or to him in remainder, being heire to him, doth binde them without any alicts, For 
though the alienation of the donee after iſſue doth not barre the donor, which was tue miſ- 
chiefe provided for by the act, yet the warranty betag collaterall doth barre both of them 
for the act reſtraineth not that warranty, but it reinameth at the common law, as Liitleton 
after faith : and in like manner the warranty ot the donee doth barre him in the remainder, 


Flcta lib. 2, ca. 65. Britton 8. Aſſets, (id eſt) quod tantundem valet, ſuſfeient by diſcent. 


„ E. 3. Garr. 63. 16. E. g. o 5 . 8 "er . 
it 8 N 2 A H. 6 3 Note, aſſets requitite to make a lineall warranty a barre muſt have ſix qualities, Firſt, 
11. H. 4. 20. it mult be aſſets (that is) of equall value or more at the time of the diſcent. Secondl ys, it 
(2. Roll. Abr. 7744 775) muſt be of diſcent, and not by purchaſe or gift. "Thirdly, as Lzztleton here ſaith, it muſt 


be afſets in fee ſimple, and not in tai e, or for another man's lif-, Fourtlily, it mult deſcend 

to him as heire to the ſame anceſtor that made the Wartahty, as Littleion allo here ſaith, 
24. F. 3. 47. Fifthly, it muſt be of lands or tenements, or rents, or f-rvices valuable, or other profi 

E + Na , Fo Joe . protits 

iſſuing out of lands or tenements, and not {gary ing inheritances, as annuities, and the like, 
(6. Rep. 56.) Sixthly, it mult be in ſtate or incereit, and not in uſe or right ot actions or 1ghts of entry, 
131. E. 3. AT: 5. 13. 12 for they are n aiſets until they be brought into potleſſion. [@] But if a rent in tce ſimple 
Recoverrt in velue 17; Lib. 3. ifluing out of the land of the heire deſcend unto him whereby it is extinct, yet this is allets, 
fol. 31. Butler & Baker's calc, 2 2 I Ae : 

and to this purpote hath in judgement of law a continuance, 
[5] A ſeigntory in fee almoigne is no aflets, becauſe it is not valuable, and therefore not 


J 14. E. g. Meſne 7. 3 "hs - ! 
[*] a to be extended; and fo it ſeemeth of a ſeiguiorꝭ of homage and fealty. But an advowſon 


Rexnfirem 293- 


[<| Flera, li, 2. cap. 63. is affets, whereof [c] Zleia faith ; Item de eccieſtis que ad donationem domini pertinent quot 
Brito! tl. 18 . Extent. mancrite. in, et owe, ct u, or qua um vt que liber ecciefia prr annum jtcundum veran iffius aftimas 
5-H. 7. 37. 32. H. 6. 21. tionemy et gro marc ſoſ nn extendatur, ut ft ecclefia centum marcas valeat per annum, ad centum oli 
n dos extendatus ud αν,ços per aunt, (1) And herewith agreeth Britton, and others have reckon- 


ed a ſhilling in the pound; and H addeth further, mes la advorvſon duiſt gſtre venduc, 
adongues ſerr? le reafonable price folongue I. value en un an a cl extent. M herein it is to be ob- 
ſcrred, that antiquitic did ever reckon by markes. 


Sect. 713. 


TE M. I terre ſoit dine a un ALSO, if land be given toa man; 
home et a les heires de fon and to the heires of his bodie 
corps engendres, le quel prent begotten, who taketh wife, and 
feme, et ont iſſue fits enter eux, have iflue a fon betweenethem,and 
et le baron diſcontinua le taile en the huſband ditcontinues the taile 
fee et devy, et puis la foie reliſſa in fee and dicth, and after the wife 
al diſcontinuce en fee ove garran- releaſeth to the ditcontinuee in fee 
tie, Sc. et moruſt, et le garranti? with warrantie, &c. and dieth, and 
diſcendiſt a le fits, ces ejt un col- the warranty deſcends to the fon, 


lateral garrantie. | this is a collaterall warrantie, 


IIS cafe ſtandeth upon the ſame reaſon that divers other formerly put by our author 
doe, viz. that becauſe the heire claimeth only from the tuther per formam doni, and 
nothing from the wife, that therefore the warrantic of the ite is collaterall, and the war- 
rantie made by any auceſtor male or female of the wite biudeth ; and here the warrantie de- 
ſcendeth aticr the diſcent of the right. 


(1) Bro. Acts per Dent 21. contra. 


ſon, when in poſleſſion, levies a fine, that is a diſcontinuance of the remainders to the other ſons; and by reaſon of the warranty 
contained in the concord, it is a bar to them, even without atlets, It is the ſame if he execures a feoffment, and accompanies it 
with a warranty. It remains to obſerve, that no warranty extends t bar auy cfate, either in pofleion, reverſion, or remainder, 
unle(s before, or, at leaſt, at the time that the warranty is m., it is diveſted or ditplaced. See Seymour's cate, 10. Rep. 96.— 
Theſe, it is preſumed, are the general outlines of the doMrigz of warranty. "The reacer will obſerve, by who: has been ſaid on 
that ſubject, that at conunon law, the operation of a warranty to rebut the heir cguld hold in no caſe where the heir claimed the 
eſtate warranted from the anceſtor by deſcent; for, at the common law, wherever the anceſtor kad the inheritance, he could alien it 
from the iffue : therefore the warramy, as to the purpoic of rehutter, was perfectly inoperative. The ſtatutes have made no al- 
teration in theſe refpects» Had it been held that the ſtatute de dons did not reſtrain the ee of the warranty to rebut the iſſue, this 
principle would have been broken into, #25 the heir in thut cats would have been rebutred by his anceſtor's warranty from an eſtate 
which he claimed to take from him by deſcent; but as the contrary confiruction was received, the principle remains as it did at the 
common law. The conſequence is, that without aflets the anceſtor's warranty vever did, and does not now bind the heir in any 
caſe, except where he takes by purchaſe ; and that when he does take by purchaſe, it binds him, either with or without affets, in 
every caſe where the contrary has not been cnacted by fiatutz, Upon cnquiry it witl be found, that the caſcs where the operation of 
warranty ſtill prevails are reduced to tuo; the firſt, that by the conttruction of the Hatute de deuis, the anceſtor's warranty binds the 
iſſucs in tail with allets ; the otner, that, at common law, the warranty of the anceſtor, tenant in tail in poſicthon, ſtill continues to 
bar thoſe in remainder without aſſets. It is obſervable, that all warranties are collateral, ſo far as they are extrancous to the eftate, 
and by wav of contradiftinction to thoſe rights, incidents, or qualities, which by their nature are inherent in, annexed to, or iſlung 
out of the eſtate which they accompany, In this ſenſe tt. word collateral frequently occurs in our law books. Thus, 1. Rep. 121+ b. 
an uſe at common las faid to be a truſt or confidence, mot illuing out of land, but {4 thing collateral, annexed in privity to the 
efiate, In the fame fink it is ufed in the well-known diſtinction between thoſe powers whichare ſaid to be relating to the land, and 
lateral powers. Tuns, wherher the warranty deſcends ligcally or collarerally, whether the eſtate and the warranty deſcend from 
the ſame perſon or from diaet perſons, and whether the warranty is conſidered as to its operation of rebutting the heir, or of enti- 
tling the alience to vouch the Warrantor, it is, in its nature, collateral to the eſtate which it accompanies. If in ſome caſes it bars 
the f eir from claiming, and in others it does not, it is only becaute the ſlatute law has ſaid, that in ſome caſes where by the com- 
mon law it would have operated as a bar, it ſhall no longer have that operation; and if, by the Nature de Adonis, the warranty of 3 
nun 


Lib. 3, 


Of Warrantie. 


Scat, 714,71 


Sect. 71 4. 


MES ſi tenements ſchent do- 


nes a le baron et a ſa 


feme, et a les heires de lour deux 


corps engendres, queux ont iſ- 


fue fits, et le baron diſcontinua 


le taile et moruſt, et puts la feme 
releſſa ove garrantie et moruſt, 
ceſt garrantie neſt forſque un li- 
neal garrantie a le fits; car le fits 
ne ſerra barre en ceo cas de ſuer 


fon breve de formedon, ſinon que 


il ad aſſets per diſcent en fee 


ſimple fie Ja mere, pur ceo que 


lour iſſue en brigſe de formedon 
covient conveyer a luy le droit 
come heire a ſon pere et a ſa mere 
de lour * deux corps engendres 
per forme del done; et iſſint en tiel 
caſe, le garrantie de le pere et le 
garrantie de la mere ne font for- 
que lineal garrantie al heire, &c. 


BUT if lands be given to the 

huſband and wife, and to the 
heires of their two bodies begotten, 
who have iſſue a ſon, and the huſ- 
band diſcontinue the taile and di- 
eth, and after the wife releaſe with 
warrantie and dieth, this warrantie 
is but a lineall warrantie to the ſon; 
for the ſonne ſhall not be barred in 
this caſe to ſue his writof formedon, 
unleſſe that hee hath aſſets by di- 
icent in fee {imple by his mother, 
becauſe their iflue in the writ of 


formedon ought to convey to him 


the right as heire to his father and 
mother of their two bodies begot- 
ten per formam dont; and ſo in this 
caſe the warrantie of the father 
and the warrantie of the mother 
are but lineall warrantie to the 
heire, &c. 


5. 375 


(9. Rep. 143. a, Ant. 187, a.) 


HEE is a point worthy of obſervation, that albeit in this caſe the iſſue in taile muſt 35. E. 3. tit. Car 73. 
claime as heire of both their bodies, yet the warrantie of either of them is lineall to 
the iſſue ; and yet the iflue cannot claime as heire to either of them alone, but of both. 

If lands be given to a man and to a woman unmarried, and the heires of their two bodies, Ant. 187. a. Sc. 26.) 
and they entermarrie, and are diſſeiſed, and the huſband releaſe with warrantie, the wife dieth, 
the huſband dicth, albeit the donees did take by moities, yet the warrantie is hneall for the 
whole, becauſe, as our author here ſaith, the ifſue muſt in a formedon convey to him the right 
as heire to his father and his mother of their two bodies engendred ; and therefore it is colla- 


terall for no part. 


Sect. 71 5. 


ET nota, que en cheſcun cas 

ou home demanda tenements 
en fee taile per briefe de for- 
medon, i aſcun del iſſue en le 
taile que avoit poſſeſſion, on que 
n'avoit aſcun poſſeſſion, fait un 
garrantie, Sc. ji celuy que ſuiſt le 
oriefe de formedon puiſſoit per 
aſcun palſibilitie, per matter que 
puijſoit eftre en fait, conveyer a 


b, per my celuy que fiſt le gar- 


ND note, that in everie caſe 
where a man demandeth lands 

in ſee taile by writ of formedon, if 
any of the iſſue in taile that hath 
poſſeſſion, or that hath not poſſeſ- 
hon, make a warrantie, &c. if hee 
which ſueth the writ of farmedon 
might by any poſſibilitie, by matter 
which might be en fart, convey to 
him, by him that made the war- 
rantie per ſormam doni, this is a li- 
rantie 


#* deux not in L. and M. nor Roh. 


—_ 


£ 


(2. Roll. Abr. 74m. 


1491 in tail did not bar the fue without aſſets, but barred it with aſſets, this is not from any pre-eſtahliſhed diſtinction between lineal 
ad collugal warranty, but becauſe the judges, upon the conſtruction of the ſtatute de donis, held the iſſues in tail and the rever- 
net thould not ve deprived of the eſtate by the indirett and circuitous operation of warranty, when that ſtatute had declared they 
I. net be donrived of it by the dirk&t alienation of common-law convevanuces.— The chief part of the obſervations offered to the reader 
Ws noe, are grounded on what was faid by lord Vaughan in the argument above referred to : he concludes it by ſaying, ** The 


„ doFrine of the binding of lincal and collateral warranties, or their not 


binding, is an extrachon wut of men's brains and 


* ſprevlations many ſcores of years after the ffarure 4. done. — And if Littleton (whole memory 1 much honour) had taken 


„ 


* common law, Lecante not reſttaintd by either ſtatue 
1 * 
** 
«+ - - j 8 2 WE 3 
ant eth ind, vu NO, directly, and (4 ore, cauſce nl 18 k 
terte tro binding, nor no law minſtrures any Warranty in thote terms 3 
6 * . 9 % . . ' FI 1 Wo 1 
0 WMs of Wartanties made b ſtatutes.“ * ugh. $7.&» Lord Holt Is allo rere: 
* 0 5 * by p P ” 0 
varrancy was the lecutitv of purchatere, and for their encguragement; as allo, 
„ Vere in by title, or decent c#ft ; und this was the only fecurity {ich perſens coul 


' thut plan way in tele ing his many excellent cafes in his Cha 
in this caſe, becautc i is reftrained by the ſtatute of Glouceſter, in 8 
' (for when he wrote there were no other ſtatutes reſtiaining warranties, there 
b now athind, 11 11. 7.) his Gotirine of warranties had been more clear and farisfaftory than now it is, being intricated under 
te tens of Iimneat and collateral 3 for thut in truth is the genvine refulution of molt, if not of all his caſes; for vo man's War- 
lincal ur colgareral 3 for na fatute reſtrains any warranty under thoſe 
but thole are reſtraints by conſequent only from the re- 
ed to have ſaid. The true reaſon of collateral 


pter of Warranty, of ſaying the warranty of the anceſtor doth not bind 
or the ſtatute do dents; and it doth bind in this caſe, as at the 


far the eſtabliſhing and ſettling the eſtates of ſuch 
q have at common lau. And becauſe the eſtate 


1 . ” 4 : 8 " * TY » * 21 * * * * * 1 
* Of. ſuch perfous as are in by title are much favoured in ſaw, theſe covenants that were for ſtrengthening of them were favoured 


0 . , . . A 5 x 
eee. Aud in thoſe davs there was no need of lineal warranty; b 
Gn and Commutr FeECOVery 3» net upon the luppoſition of 1ecompence 

ch ot of 32 25 if it were le meutioned by expiels words“ Ang this; 


92 


ut, however, the force of that is taken away by the ſtature * 
n value, and never was within the ſtatute, but always as 
he laid, was my lord Hale's opinion. 12- Mod, 512 


Lib. 3. 


35- E. 3. Gar. 73. 


(Laugh. 377.) 


(8. Rep. 31.) 


(Vacgh. 367. 377.) 


De. added L. and M. and Roh. 
3 . Added L. and M. and Roh. 


Cap. 13. 


Of Warrantie. 


Sect. 716. 


rantie performe del done, & ceo eflun neall warrantie, and not collate. 


lineal garrantte, et nemy collateral. 


rall. 


F this ſuſſicient hath beene ſaid before, ſed nurquam nimis dicitur quod nunqguam ſatis dici. 
tur; for it is a point of great uſe and conſequence, | 


Sect. 


TEM, fi home ad iſſue trois 


fits, et il dona terre al eigne 


fits, a aver et tener a luy et a 


les heires de ſon corps engendres, 
et pur default de tiel iſſue, le 
remainder al mulnes fits, à luy 
et a les heires de fon corps en- 


gendres, et pur default de tiel if- 


ſue + del mulnes, le remainder al 


puiſne fits, et les heires de ſon 
corps engendres; en ceſt cas, fi 
Peigne | diſcontinua le taile en fee, 
et oblige luy et ſes heyres a gar- 
rantie, et moruſt ſans iſſue, ceo 
eft un collateral garrantie al 
mulnes fits, et ſerra barre a de- 
maunder meſme la terre per 
force del remainder ; pur ces que 
le remainder eft fon title, et fon 
eigne frere eft collateral a cel 
title, que commence per force del 
remainder. En meſme le maner 
eft, fi le mulnes fits avort meſme 
a terre per force del remainder, 
pur ceo que ſon eigne frere ne fiſt 


aſcun diſcontinuance, mes moruſt 


fans iſſue de fon corps, et puis le 


mulnes fait un diſcontinuance ove 
garrantie, &c. et moruſt ſans 


. i/ſue, ceo oft un collatere! gar- 


rantie a le puiſne fits. Et auxy 
en ceſt caſe, ſi aſcun de les dits fits 


foit diſſeiſie, et le pere que fijt le 


done, &c. releſſa a le diſſeiſor tout 


en droit SF 9ve garrantie, ¶ ceo 


eft un collateral garrantie a celuy 
fits ſur que le garrantie diſcendiſt, 
cauſa qua ſupra, 


g C.. added L. and XI. and Roh. 


+ oc! mul; not in L. and M. nom Roh. 


716. 


ALso, if a man hath iſſue three 

ſonnes, and giveth land to the 
eldeſt ſonne, to have and to hold to 
him and to the heires of his bodie 
begotten, and for default of ſuch 
iſſue, the remainder to the middle 
ſonne, to him and to the heires of 
his bodie begotten, and for default 
of ſuch iſſue of the middle ſonne, 
the remainder to the youngeſt ſon, 
and to the heires of his bodie be- 
gotten; in this caſe, if the eldeſt diſ- 
continue the taile in fee, and binde 
him and his heires to warrantie, and 
dieth without iſſue, this is a colla- 
terall warrantie to the middle ſon, 
and ſhall be a bar to demand the 
ſame land by force of the remain- 
der ; for that the remainder is his 
title, and his elder brother is colla- 
terall to this title, which com- 
menceth by force of the remain- 
der. In the fame manner it is, it the 
middle fon hath the ſame land by 
force of the remainder, becauſe his 
eldeſt brother made no diſcontinu- 
ance, but died without iſſue of his 
bodice, and after the middle make 
a diſcontinuance with warrantie, 
&c. and dieth without iſſue, this 


1s a collaterall warrantie to the 


youngeſt ſon. And alſo in this caſe, 
if any of the ſaid ſonnes be diſſeiſ- 
ed, and the father that made the 
gift, &c. releaſeth to the diſſeiſor 
all his right with warrantie, this is 
a collaterall warrantie to that fon 
upon whom the warrantie deſcend- 
eth, cau/i qud ſutra. 


Sect. 


* e added in L. and M. and Roh. 
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Sect. 71 7. 


= 


ET ſic nota, que lou home 
que eft collateral a le title, 


et ceo releaſe ove 


Sc. ceo ft un collateral gar- 


rantie. 


5 dan it appeareth, that it is not adjudged in law a collaterall warrantie, in reſpect of . R. 4. Car. lol. Vi. 


garrantie, 


warrantie, 


AN D ſo note, that where a 

man that is collaterall to the 
title, and releaſeth this with war- 
rantic, &c. this is a collaterall 


the bloud, for the warrantie may be collaterall, albeit the bloud be lineall ; and the 
warrantie may be lineall, albeit the bloud be collaterall, as hath beene ſaid. But it is in law 
deemed a collaterall warrantie, in reſpect that he that maketh the warrantie is collaterall to 
the title of him upon whom the warrantie doth fall; as by the example which Litilelon here 
putteth, and by that which hath beene formerly ſaid, is manifeſt. 


JTEM, / pier do- 


na terre a ſon 
eigne fits, a aver et 
tener a luy et a les 
beires males de ſon 
corps engendres, le re- 
mainder a le ſecond 
fits, &c. ft | eigne fits 
alienaſt en fee oveſque 
garrantie, &c. et ad 
iſſue female, et mo- 
ruſt ſans iſſue male, 
ceo net pas collate- 
rall garrantie al ſe- 
cond fits, car il ne 
ferra barre de ſon ac- 
tion de formedon en 
le remainder, pur ceo 
gue le garrantie diſ- 
cendift al file del eigne 
fits, et nemy al ſe- 
cond fits: car cheſ- 
cun garrantie que 
diſcenaijt, diſcendiſt 
« celuy que eft heire 
a luy que fiſt le gar- 
rantie, per le common 


l, * 


Sect. 71 8. 


ALSO, if a father 
| giveth land to his 
eldeſt ſon, to have and 
to hold to him and to 
the heires males of his 
body begotten, the re- 
mainder to the ſecond 
ſonne, &c. if the eldeſt 
ſonne alieneth in fee 
with warranty, &c. 
and hath iſſue female, 
and dieth without iſſue 
male, this is no collate- 
rall warranty to the ſe- 
cond ſon, for he ſhall 
not bee barred of his 
action of , formedon in 
the remainder, becauſe 
the warranty deſcend- 
ed to the daughter of 
the elder ſon, and not 
to the ſecond ſonne: 
for every warrantie 
which deſcends, de- 
ſcendeth to him that is 
heire to him who made 
the warrantie, by the 
common law. 


ERE is rehearſed a 

maxime of the common 
law, that every warrantie 
doth deſcend upon him that 
is heire to him that made the 
warrantie, by the common 
law, as by this example it ap- 
peareth, 


A celuy que eft beire 
a luy que fiſt le garrantie 


per le common ley, Sc. 


Hereupon many things wor- 
thy to be knowne are to be 
underſtood, 


Scct. 704. 


vid. Sect. 3. 60g. 735, 736, 737. 
(Ant. 329. a. Civ. Eliz, 72.) 


2] Firſt, that if a man in- [a] 40. E. 3. 14. 


feoffeth another of an acre of 
ground with warrantie, and 
hath iſſue two ſons, and dieth 
ſeiſed of another acre of land, 


of the nature of burrough (Mod. Rep. 96. 2. Cro. 218.) 


Engliſh, the feoffee is implead- 
ed, albeit the warrantie de- 
ſcendeth onely upon the eldeſt 
ſonne, yet may he vouch them 
both; the one as heire to the 
warrantie, and the other as 
heire to the land: for if he 
mould vouch the eldeſt ſon 
only, then ſhauld he not have 
the fruit of his warranty, viz. 
a recoverie in value; the 
youngeſt ſon only he cannot 
vouch, becauſe he is not heire 
at the common law, upon whom 
the warrantie deſcendeth. (1) 


[] So it is of heires in [] 22. E. 4. 10. 4. E. 3. 55. 
gavelkind, the eldeſt may bee 27. H. 6. 1, . 11. E. 3. Det. 7. 
vouched as heire to the war- (8. Rep. 8. b.) 


ec. added L. and M. and Roh» + car il ne ſerra barre—ne lu ledera, L. and M. and Roh. 


(1) 38. E. 3. 22. 43. E. 3. 19. 48. Aſſ. 41. 4. E. 3. 55. 21. E. 3. 46. 21. E. 3. 36. 11. H. 7. 12. 6. H. 2. 2. Hale's MSS. 


Lib. 3, _ Cap. 13. Of Warrantic. Sect. 719. 


[c] 49, AM. 4. 38. E. 3. 22. ranty, and the other ſonnes in reſpect of the inheritance deſcended unto them. [e] And in 


(Hob. 28.) like fort, the heire at the common law, and the heire of the part of the mother, ſhall bee 

vouched : but the heire at the common law may be vouched alone in both theſe caſes, at 
[4] 32. E. 3. Vouch. 94. the election of the tenant : et fic de fmilibus. [d] In the ſame manner if a man dieth ſeiſed of 
35. II. 6. 33- certaine iands in fee, having iſſue a ſonne and a daughter by ene venter, and a ſonne by an- 


other, the eldeſt ſonne entreth and dieth, the land deſcends to the fitter ; in this caſe the war- 
rantie deſcendeth on the ſonne, and he may be vouched as heire, and the ſiſter, as heire of 
the land: in which and the other caſe of burrough Engliſh, the fonue and heire by the com- 
mon law having nothing by diſcent, the whole loſſe of the recoverie in value lieth upon the 
heires of the land, albeit they be no heires to the warrantie. Then put the caſe that there 
is a warrantie paramount, Who ſhall deraigne that warrantie ? and to whom ſhall the re- 
compence in value goe ? Some have ſaid, that 43 they are vouched together, ſo ſhall they 
avouch over, and that the recompence in value ſhall enure according to the loſſe; and that 
the effect muit purſue the cauſe, as a recoverie in value by a warrantic of the part of the mo- 
ther ſhall goe to the heire of the partof the mother, &c. 
Some others hold, that it is againſt the maxime of law, that they that are not heires to the 
a, warrantie ſhould joyne in voucher, or to take benefit of the warrantie which deſcended not 
to them; but that the heire at the common law, to whom the warrantie deſcended, ſhall de- 
ruigne the warrantic, and recover in value; and that this doth ſtand with the rule of the 
common law, 
[e] 17. E. 2. Ut. Recover in va- Other hold the contrarie, and that this ſhould be both againſt the rule of law, and againſt 
ſue 33- 1-E. 3-12. 33. F. 3. reaſon alſo; for by the rule of law [e] the vouchee ſhall never ſue to have execution in va- 
Judgm. 222. 14. E g. ib. 100. luc, untill execution be ſued againſt him. But in this caſe execution can never be ſued 
10. E. 3.52. 18. E. 3. 51. c againſt the heire at the common law, therefore he cannot ſue to have execution over in value. 
Lib. 1. fol. 96. Sarlleye's calc. Secondly, it ſhould be againſt reaſon, that the heire ar the common law thould have tan 
JK. EK. 3. Vosch. 94. lucrum, and the ſpeciall heires u damnum. I finde in our bookes, L] that this reaſon is 
ber Sterns veelded, that the ſpeciall heire ſhould not be vouched only; tor (lay they) if the ſpeciall 
(Plowd. 11. 2. Mauxel's Caſe.) heires ſhould be vouched only, then could not they deratyne the warrantie over; which 
ſhould be miſchievous, that they thould loſe the benefit of the warrantie, if they ſhould be 
vouched only. But if the hcire at the common law were vouched with them, (as by the law 
he ought) all might be ſaved ; and therefore ſtudie well this point how it may be done. 


Pl. Com. 515+ 


[2] Vide Pl. Com. fol. 51 4- [zi If renant in generall taille be, and a common recoverie is hud againſt him and his 
(3. Rep. g. 10. Rep. 33. wite, where his wife hath nothing, and they vouch, and have judgement to recover in value, 


Dr. aud Stud. 41. 8. 


tenant in taile dieth, and the wife lurviveth ; for that iflue in taile had the whol ; 
8. Rep.104.b. Sce Cro, El:4.670.) 4 , the Hue 1 ole lotle, 


the recompence ſhall enure wholly to him; and the wife, albe.t the was partie to the judge- 
ment, ſhall have nothing in the recompence, tor that the loſeth nothing. 
k) 13. E e . [5] 1f the baſtard eigue enter and take the proſits, he {hall be voucked only, and not the 
* 15 2 E. 5 Vouch.94: 2 and the mulier ; becauſe the baſtard is in appearance heire, and ſhall not diſable him- 
5 II. 7. 2. eite. 


Gan e 1 E + Ft i] If a man be ſeiſed of lands in gavelkinde, and hath iſſue three ſonnes, and by obliga- 
tit. Det. J. Dy, 3. El. 238. tion bindeth himſelfe and hi, heires and dieth, an action of debt {all be maintainable again 
(Moor. 74.) all the three ſonnes, for the heire is not chargeable unleſſe he hath lands by diſcent. 

(ii 140 0 [4] So if a man be ſeiſed of land on the part of his mother, and binde himſelfe and his 
12. Cro, £5. b 218. heires by obligation, and dieth, an action of debt ſhall lie againſt the heire on the part of 
1. Sider!. 238, 2%, 420. the mother, without naming of the heire at the common law. And ſo note a diverhitic be- 
Ib. 25 } tweene a perſonall hen of a bond, and a reall lien of a warrantic, 


Sect. 719. 


(24. k. 3. 36. 25.2. age 208, HERE it appeareth, that ® NO TA, ff terre. NOTE, if land bee 


48. K. 3. 26. In. E. 9 5. [/] whentoever the an- f : 
47-11. 8. Br. Note, 1. & 40. ceſtor taketh any eſtate ot fort done a un g1ven to a man, 


& di. Doug & Rem. 61. freehold, a limitation at- hame, ef a les heires and to wo yo males 


ter in the ſame conveyance , 3 
to * of his haves. are MAES de ſon corps en- of his bodie begotten, 


tan iz ns; N words of limitation, and gendres, et pur difault and for default of ſuch 

„ RM, A1. 417, not of purchase, albeit in 3 „ PEST 

L. Boll. Abr. 695, 628 words ir e by way of. 9 tel ſue, le remain- iſſue, the remainder 
remainder ; (1) and therefore der ent à ſes heires thereof to his heires 


* 
* 


8 me females de ſon corps females of his body 


the tenant in taile himielle. engendr CS, Of Puis le begotten, and after the 
donee 


* Ma—Ttem, L. and M. and Roh. 
(1) Ina late very diſtinguiſhed publication it is obſerved, that * where there is a gift to A. and his Heirs for ever, or to A. and 
the heirs of his body begotten, the tirſt words (to 4.) create an eftate for lite; the latter (to his heirs, or the hcirs of his body) 
create a remainder in fee, or in tail, which the law, to prevent an abeyance, refers to and veſts in the anceſtor himſelf, who is 
thus tenant for life, with an immediate remainder in fce or in tail; and then by the conjunction of the two eftates, or the merger 
of the leſs in the greater, he becomes tenant in fee, or tenant in rail in pofeſſion.“ See fr Hm. Back;tone's argument in the caſe of 
Perrin v. Blake, publithed by Mr. Hargrave among his Tracts, fol. so. This expohtion of the expretſion in queſtion he after- 
wards applies, with great ability, in his inveſtigation of the rule in Shelley's cate. He lavs it down as the great fundamental maxim 
upon which the conttruction of every deviſe muſt depend, that the imention of the teſtator hall be tullv and punctually obſerved, 
ſo far as the fame is conſiſtent with the cſtabliſhed rules of law, and no farther. He makes a diſtinction between thole rules of law 
which are to be conſidered as the fundamental rules of the property of this Kingdom, and ars theretore of that eſſential, permanent 
and ſubſtantial kind, which cannot be excecded or tranſyreſien by any intention of a reftator, however clearly or manifeſtly ex- 
prelled ; and thoie rules of a more arbitrary, technical, and artitictal kind, which the intention of a tcttaror may controul. He then 
ſuppoſes that there is a third clais of rules, of a till more flexible nature. Among the rules of the ürſt elaſs he reckons theſe : that 
every tenant in fee ümple, or fee tail, ſhail have the power of alicnating his eftates, by the feveral modes adapted to their re- 
ſpective intereſts; that no difpontion ſhall be allowed, which in its conſequence tends to a perpetuity that lands ſhall deſcend to the 
eldeſt ſon or brother alone, or to all the daughters or ſiſters in partacrthip. Among the rules of the ſccond claſs he reckons thoſe 
rulcs of interpretation by which the courts invariably conttruc particular modes of cxpretfion to denore a particular intention in the 
teſtator. Thus, tays he, if a man devites his land, being freehold, to another generally, without ſpecifying the duration of his 
eſtate, the courts conſider it as evidence that he intended the device thould be only tenant for life; but if he deviſes, in like manner, 
a charttcl intereſt, the courts conſider it to be evidence of his intention that the devitee ſhould have the total property. Among the 
rules of the third clats he reckons the rule in Shelley's caſe. Having admnted that the tecond and third claſs of rules allow ot ex- 
ceptions, when it appears to be rhe teſtator's intention that the opcration of his deviſe thoutd be diflerent from that which the legal 
operation of the words in which it is penned would be, he adds, that this intention thall not have this eflect, unlels it is manifeſt and 
certain; ſo that if his intention that his words thould operate contrary to their technical and legal import, docs not appear by expreſs 
words, or by neceſſaty implication, the legal operation of the words mult take citect. He applies this rule to the calc of Perrin v. 
Blake, He argues, that it does not appcar by any evidence that the tvitator intended his words thould not have their legal e 
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Lib. 3. 


donee en le taile fait 


feoffment en fee oveſ- 
que garrantie accor- 


ant, et ad iſſue fits 


et file et moruſt, 


cel — neſt 
orſque lineal gar- 
— a le fits . de- 
maunder per briefe 
de formedon en le 
diſcender; et auxy il 
neſt forſque lineall a 
le file, a demaunder 
meſme la terre per 
briefe de formedon 
en le remainder, fi- 
non * frere deviaſt 
fans ile male, pur 
ceo que el claime come 
heire female de la 
corps ſon pere engen- 
dres. Mes en ceſt 
cas, ſi ſon frere en ſa 
vie releaſaſt al diſcon- 
tinuee, c. ove gar- 
rantie, &c. et puis 
moruſt ſauns iſſue, ceo 
eſt un collateral gar- 
rantie a le file, pur 
ceo que el ne poit con- 
veyer a luy le droit 
gue el ad per force 
de le remaynder per 
aſcun meane de dif- 
cent per ſon frere, 
+ pur ceo I quele frere 
et collateral a le title 
Ja ſoer, et pur ceo 
ſon garrantie eſt col- 
lateral, Sc. 


Of Warrantie. 


donee in tayle maketh 
a feoffement in fee 
with warrantie accor- 
dingly, and hath iſſue 
a ſon and a daughter 
and dieth, this warran- 
tie is but a lineall war- 
rantie to the ſonne to 
demand by a writ of 


formedon in the diſ- 


cender ; and alſo it 
is but lineall to the 
daughter, to demand 
the ſame land by writ 
of formedon in the re- 
maynder, wnleſſe the 
brother dieth without 
iſſue male, becauſe ſhee 
claimeth as heire fe- 
male of the bodie of 
her father ingendred. 
But in this caſe, if 
her brother in his life 
releaſe to the diſcon- 
tinuee, &c. with war- 
rantie, &c. and after 
dieth without iſſue, this 
is a collaterall warran- 
ty to the daughter, 
becauſe ſhee cannot 
convey to her the right 
which ſhee hath by 
force of the remainder 
by any meanes of diſ- 
cent by her brother, 
for that the brother is 
collateral to the title 
of his fiſter, and there- 
fore his warranty is 
collaterall, &c, 


Sect. 719. 


knowne, that for learning 
ſake, and to find out the rea- 
ſon of the law, thele limita- 
tions to the heires males of 
the bodie, and after to the 
heires females of the bodie 


may be put: but it is dan- 


gerous to uſe them in con- 
veyances, for great incon- 
veniencies may ariſe ther- 
upon; for if ſuch a tenant 
in tayle hath ifſue divers 
ſons, and they have iſſue di- 
vers daughters, and likewiſe 
if tenant in tayle hath iſſue 
divers daughters, and each 
of them hath iſſue ſonnes, 
none of the daughters of 
the ſons, nor the ſonnes of 
the daughters, ſhall ever in- 
herite to either of the ſaid 
eſtates tayle : and ſo it is of 
the iſſues of the iſſues, for 
that (as hath beene ſaid) the 
iſſues inheritable muſt make 
their claime eyther onely by 
males, or onely by temales, 
ſo as the females of the 
males, or males of the fe- 
males, are wholly excluded 
to bee inheritable to eyther 
of the ſaid eſtates tayle: but 
where the firſt limitation 
is to the heires males, let 
the limitation be, for de- 
fault of ſuch iſſue, to the 
heires of the bodie of the 
donee, and then all the if- 
ſues, be _y females of 
males, or males of females, 
are inheritable. 

If a man give lands to a 
man, to have and to hold 
to him and the heires males 
of his bodie, and to him and 
to the heires females of his 
bodie, the eſtate ro the heires 
females is in remaynder, 


and the daughters ſhall not 


inherite any part, ſo long as 
there is ifſue male; for the 
eſtate to the heires males is 
firſt limited, and ſhall be firſt 
ſerved ; and it is as much 
to ſay, and after to the heires 
females, and males in con- 
ſtruction of law are to be pre- 


ferred. 


Sect. 


* /inon—=fi ſon, L. and M. Roh. Pinſon, Redman, and MSS. This reading; which materially alters the ſeriſe of the above paſſage 
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1H. 6. 4+ 11. H. 6. 13. 14. 
28, H. 6. D-vif. 18. Statham. 
Deviſe. Pl. Com. 414- 

20. H. C. 43. Vid. Litt. ca. Taile, 
Sect. 24. 37. H. 8. Br. done & 
rem. 61. & tit. noſme 1. & 40. 


(Ant. 25. 2. b.) 


(Vaugh. 368. g. 376. Ant. 374. a.) 


of Littleton, was much relied on by lord Vaughan as above cited, and is alto accordingly confirmed by edit» 1 $77» by R. Tottel; 
1594, by C. Letſweirt; and by that of 1639. It is however obſervable, that the text ſtood as above in the firſt edition of Coke upon 
| Littleton 1628, and in all the editions to the gth incluſive: + et added L. and M. and Roh. t que not in L. and M. nor Roh. 


* 
— 


he ſays, the queſtion is not whether the teſtator intended the anceſtor ſhould or ſhould not have a power of alienating the lands deviſed 


alicnating the lands, and that he ould take only an eſtate for his life: but the real queition, he ſays, is, how the heirs were intended 
to take, whether as deſcendants or purchaſers. If the teſtator intended they ſhould take as purchaſers, the anceſtor remained tenant 
for life; if he meant they ſhould take by deſcent, or had formed no intention about the matter, then, ſays he, by operation and con- 
ſequence of law the inheritance is veſted in the anceſtor. He ſays, that in the caſe of Perrin and Blake, it is neither clearly expreſſed 
nor manifeſtly to be implied from any part of the teſtatox's will, that he intended the heirs ſhould take as purchaſers : he therefore 
concludes, that the words in queſtion ſhould be conſtrued according to their legal operation; and conſequently, that in conformity to 
the rule laid down in Shelley's caſe, they ſhould operate not as words of purchaſe, but as words of deſcent, and the anceſtor therefore 
take an eſtate in tail—Myr. Hargrave, in his obſervations concerning the rule in Shelley's caſe, remarks, that thoſe who wiſh to avoid 
the rulc avow, that they conſider it as ſubordinate to the intention of the teſtator, as a rule of interpretation, as merely a technical con- 
ſtruction of words, which yields to the intention whenever they are oppoſed to each other; that as ſoon as they diſcover that it is not 
the teſtator's intention that the firſt taker ſhould have a power of barring the entail to his heirs, they think the victory over the rule is 
complete. On the other hand, thoſe who with to ſupport the rule inſiſt; that it is a rule of interpretation, eſtabliſhed on decrees of the 
moſt authoritative deciſions, which cannot be departed from without levelling the great land marks, by which the titles to real pro- 
perty are aſcertained, and eſtabliſhing in their room a monſtrous latitude of uncertain and arbitrary conſtruction. He ſays, he finds 
ſomething to approve, and ſomething to condemn on both fides of theſe diſcordant comments upon the rule; and that in both there is 
one common error. To the opponents of the rule he admits, that where the rule would difappoint a lawful intention ſufficiently ex- 
preſſed, it ought not to be effelled. But he aſks, whether the intention is lawful. The rule, as he conſiders it, is a concluſion of li 
upon certain principles—ſo abſolute, as not to have any thing to ſay to the intention, if theſe premiſes really belong to the caſe ; and 
theſe premiſes, he inſiſts, are an intention by heirs of the body, or other words of inheritance, to comprehend the whole line of heirs 
to the tenant for life, and fo to build a ſuteeſſion upon his preceding eſtate of freehold. This being ſo, if in ſuch caſes the word heirs 
is uſed in that its large and proper ſenſe, it is a contradietion to the rule, to intend that the remainder to the heirs ſhall operate by pur- 
chaſe, and ſuch intent is not lawful ; fo that it is incumbent on thoſe who oppoſe this application of rhe rule, to ſhew, that the word 
keirs is uſed in a qualified ſenſe, and intended merely to deſcribe certain perſons, who, at the death of the tenant for life, may anſwer 
that deſcription, and to give a ſucceſſion of heirs to them : this being ſhewn, the rule, he ſays, no longer applies. But nothing leſs 


98 than 


to him, or ſhould have only an eſtate for his life. He admits it to be clear, that he intended the anceſtor ſhould not have a power of 
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ITEM. jeo ay oye dire, que en 

temps le roy Richard /e ſe- 
cond, il y fuit un juſtice del com- 
mon banke, demurrant en Kent, 
appel Richel, que avoit iſue di- 
vers fits, et ſon entent uit, que 
fon eigne fits averoit certaine ter- 
res et tenements a luy, et a les 
heires de ſon corps engendres; et 


ALSO, I have heard fay, that in 

the time. of king Richard the 
ſecond, there was a juſtice of the 
common place, dwelling in Kent, 
called Ricbel, who had iſſue divers 
ſonnes, and his intent was, that his 
eldeſt ſonne ſhould have certaine 
lands and tenements to him, and to 
the heires of his bodie begotten; 


and for default of iſſue, the remain- 
der to the ſecond ſonne, &c. and fo to 
the third ſonne, &c. and becauſe he 
would that none of his ſons ſhould 
alien, or make warrantie to bar or 
hurt the others that ſhould be in 
the remainder, &c. he cauſeth an 
indenture to be made to this effect, 
viz. that the lands and tenements 
were given to his eldeſt ſon upon 
ſuch condition, that if the eldeſt 
ſon alien in fee, or in fee taile, &c. 
or if any of his ſons alien, &c. that 
then their eſtate ſhould ceaſe and be 
void, and that then the ſame lands 
and tenements immediately ſhould 
diate remaindront à le ſecond fits, remain to the ſecond ſon, and to 
et a les heires de ſon corps engen- the heires of his body begotten, et 
dares, * et fic ultra, Je remainder fic ultra, the remainder to his other 
as auters de ſes fits, et livery de ſonnes, and livery of ſeiſin was 
ſeiſin fuit fait accordant. made accordingly. 


2 2 . 
E K. 4 . 7 ay oye dire, Cc. Thoſe things that one hath by credible heareſay, by the 

example of our author, are worthy of obſervation. This invention, deviſed by juſtice 
Richel in the reigne of king Richard the ſecond, who was an Iriſhman borne, and the like by 
Thirning, chiefeyuſtice in the reigne of Henry the fourth, were both full of impertections ; for 
Nihil ſimul inventum eff et perfectum, and Sæpe viatorem nova non vetus orbita failit ; and here- 
fore new inventions in aſſurances are dangerous. And hereby it may appeare, that it is not 
ſafe for any man (be he never fo learned) to be of counſell with himſelfe in his one caſe, 
but to take advice of other great and learned men. 

Non proſunt dominis que proſunt omnibus, artes. 

And the reaſon hereof is, in /zo quiſque negotio hebetior eff, gum in aliens. 

[] And the ſame judge, in his one name, &c. brought an action upon his caſe againſt 
others, and obtained a verdict. fo as the right of the cauſe was :ried on his fide ; yet for that 
upon his owne ſhewing in his count the action did not lye, ex a/ſenſe omninm juſticiariorum 
precter querentem Richel, judgement was given againſt him: but let us now leave this judge 
for cxample to others, aud let us returu to our author, 


pur default d'iſſue, le remainder a 
le ſecond fits, &c. et int a le 
tierce fits, &c. et pur ceo que il 
voile que nul de ſes fits alieneroit, 
ou ferroit garrantie pur barrer ou 
leder les auters queux ſerront en 
le remainder, G. il fiſt faire tiel 
indenture a tiel effett, c eſtaſca- 
voir, que les terres et tenements 
fueront dones a fon etgne fits ſur 
tiel condition, que fi Peigne fits 
aliena en fee, ou en fee taile, &c. 
ou i aſcun de ſes fits alienaſt, &c. 
que adonque lour eſtate ceſſera et 
Serroit void, et que adonque meſ= 
mes les terres et tenements imme- 


{1, Rep. 84.) 


ſm] 2.H. 2. f. 21. in Action 
tur le caſe. 


Sect. 


* ceo fur mime rondtion, ſeilicet, que fi le ſecond fits alienaſt, Sc. que adongues for: eftat: refſera, et que adongques meſmes les terres 
el LONGIREnts re mu ate, al lifrce fits, et à les heires dr ſon corps engendres, added L. and M. and Roh. 


than its appcaring, that by the heirs of the budy or hcirs general, the whole line and ſueceſſton of heirs to the tenant for life, or, in 
other words, the whole of his inheritable blood was not meant, can deliver the caſe from the rule. Ie ſays, that the genuine rule in 
Shellev's calc, is part of an ancient polity of the law to guard againſt the creation of eſtates of inheritance, with qualities, incidents, 
or reſtrictions, foreign to their nature. Thus it is one of the properties of an eſtate in fee imple, that it may be alienated by the party 
ſeiſed, ſo that a condition nat to alien is void at law. Thus curteſy and dower are incidents to eſtates of inheritance, and inſeparably 
annexed to them ; that theſe known examples of incidents, inſeparable from inheritance, lead to a diſcovery of a foundation for the 
rule, which in a moment renders it paramount to, and independent of private intention. It is one branch of « policy of law, adopted 
to prevent annexing to a real deſcent the Qualities and properties of a purchaſe, aud fo is caltulated to render impoſſible the creation 
of un amphibibous tpecics of inheritance z that is, an eſtate of freehold; with a perpetual ſucceſſion to heirs, without the other properties 
of inheritance ; in other words, an inheritance in the Grit anceſtor, with the privilege of veſting in the heirs by purchaſe rhe ſucceiſion 
of one to another, without the legal effeAs of a deſcent, a compound of deſcent, and purchate.—Such a commixture would, he ſays, 
have put an end to all thoſe lines of diſtin tion by which we fo calily and certainly diſcriminate inheritances from mere eſtates of free- 
hold. It would have been a continual ſource of fraud upon feutal renure. When the heir came into the renure by deſcent, the lord 
was entitled to thoſe grand fruits of military tenure, wardſhip and merriage ; but if he took by purchaſe, only the trifling acknow- 
ledgment of relief was due to the lord. If the heir were allowed to ſucceed by purchaſe, it would defeat the ſpecialty creditors 
of the anceſtor; it would have ſuſpended ali actions for the inheritance of land. If private intention had been permitted to annex to 
real heirſhip the contradiftion of talking by purchaſe, what principle of our law would have remained ro reſiit ſtripping the title by [uc- 
cellion of all the other eſſects and conſequences legally appropriated ro it * Why might it not have given to purchate the qualities of 
deſcent 5 It is a poſitive rule af our law, that a man cannot raiſe à fee ſunple to his own right heirs as purchatcrs, cither by legal con- 
veyance, or by conveyanecto uſes. By this it is meant, that where the anceſtor wills that at his death his heirs f14ll, by gift from him, 
come to that very inheritance which the law of deſcent and tuccellion throws upon them, it is contend as 4 vain and fruitleſs attempt 

irs which the law vetts in them. ft amounts to a prohihition upon the anceitn 4gtintt making his heirs pur - 


to give that to the heirs 
chaſers, by giving at his death what the la confers without his aid. ut this rule applies only to the acts of the auceſtor; it wa: 
there» 


Lib. 3. 


MES i. ſemble per 

. reaſon, que touts 
Holz remainders en 
la forme avanidit 
font voides et de nul 
value, et ceo pur 
trois cauſes. Un cauſe 
eft, pur ceo que cbeſ- 
cun remainder que 
commence per un fait, 
il covient que le re- 
mainder ſoit en luy a 
que le remamder eſt 
tayle per force de 
meſme le fait, avant 
liverie de ſoifin off 
fait a luy que ave- 
ra le franktenement ; 
car en tiel caſe le neſ- 
ſance et le eftre de le 
remainder eft per le 
livery de ſeiſin a celuy 
que avera le frank- 
tenement, et tiel re- 
mainder ne fuit al ſe- 
cond fits al temps 
de livery de ſeijin 
en le cas avantdit, 


Se. 


Of Warrantie. 


Sect. 721. 378 


Sect. 721. 


BUT it ſeemeth by 

reaſon, that all 
ſuch remainders in the 
forme aforeſaid are 
void and of no value, 
and that for three 
cauſes. One cauſe is, 
for that every remain- 
der which beginneth 
by a deed, it behooveth 
that the remainder 
be in him to whom 
the remainder is en- 
tailed by force of the 
ſame deed, before the 
livery of ſeiſin is made 
to him which ſhal 
have the freehold ; for 
in ſuch caſe the grow- 
ing and the being 
of the remainder is by 
the livery of ſeiſin to 
him that ſhall have 
the freehold, and ſuch 
remainder was not to 
the ſecond fonne at the 
time of the livery of 
ſeifin in the caſe afore- 
ſaid, &c, 


ERE our authour is 

of opinion, that theſe 
remainders in the forme afore- 
ſaid, are void and of no va- 
lue for three cauſes. 


Un cauſe eft, &c. 


Here hee ſetteth downe a rule 
concerning remainders, viz. 
every remainder which com- 
menceth by a deed ought to 
veſt in him to whom it is li- 
mitted, when livery of ſeiſin 
is made to him that hath the 
particular eſtate. 

Firſt, Littleton ſaith by 
deed, [a] becauſe if lan 
bee granted and rendred by 
fine for life, the remainder 
in taile, the remainder in fee, 
none of theſe remainders are 
in them in the remainder, un- 
till the particular eſtate be 
executed, | 

Secondly, that the remain- 
der bee in him, &c. at the 
time of the livery. This 1s re- 
8 true, but yet it hath 

ivers exceptions, Firſt, un- 
leſſe the perſon that is to take 
the remainder be not in rerum 
naturd ; [o] as if a leaſe for 
life be made, the remainder 
to the right heires of J. S. 
I. S. being then alive, it ſut- 
ficeth that the inheritance 
paſſeth preſently out of the 
leſſour, but cannot veſt in the 
heire of J. S. for that living 
his father he is not in rerum 
naturd, for non e&ft hares vi- 
mentis; ſo as the remainder 


is good upon this contingent, viz. if J. S. die during the life of the leſſee. 

[p] And ſo it is if a man make a leaſe for life to A. B. and C. and if B, ſurvive C. then the 
remainder to B. and his heires. Here is another exception out of the ſaid rule; for albeit the 
perſon be certaine, yet inaſmuch as it depends upon the dying of B. before C. the remain- 
der cannot veſt in C. preſently. And the reaſon of both theſe caſes in effect is, becauſe the 


remainder 1s to commence upon limitation of time, viz, upon the poſſibilitie of the death of 


one man Hhefore another, which is a common poſſibilitie. 

A man letteth lands for life upon condition to have fee, and warranteth the land in formd 
r. eilictd, afterward the leflee pertormeth the condition whereby the leſſee hath fee, the 
warranty ſhall extend and increafe according to the ſtate. And ſo it is in that caſe if the leſ- 
ſor had died before the performance of the condition, the warrantie ſhall riſe and increaſe 
according to the eſtate, and yet the leſſor himſelſe was never bound to the warrantic, but it 


hath relation from the firſt livery. 


And by this it appeareth that a warranty being a cove- 


nant reall exceutory, may extend to an eſtate in futuro, having an eſtate, whereupon it may 
worke in the beginning. But if a man grant a ſeigniorie for yeares upon condition to have fee 
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therefore requiſite to have a like barrier as to acts between perſons not ſtanding in that relation towards each other. This is eſſected 
by the rule in Shelley's caſe. Thus explained, ſays he, the rule in Shelley's cafe can no longer be treated as a medium for diſcovering 
tue tehtator's intention, The otdinary rules for the interpretation of deeds ſhould be firſt reforted to. When it is once ſettled that 
the donor or teſtator has uſed words of inheritance, according totheir legal import; has applied them intentionally to comprize the 
whole line of Feirs to the tenant for life; has made him the terminus, by reference to whom the ſucteſſion is to be regulated; then 
the rulc in SEvIC5T'S cale applics, and the heir ſhall not take by purchaſe. But if it thall be decided that the teſtator or donor did not 
mean to involve the whole line of heirs to the tenant for life; did not mean to * a ſucceſſion on his eſtate, and to make him the 
anceſtor or terminus; but inſtead of this, intended to uſe the word heirs in a limited, reſtrictive, and qualified ſenſe; intended to point 
«t that individual perton who ſhould be the heir at the moment of the anceſtor's deccaſe; intended to give a diſtin eſtate of frechold 
to ſuch tinglc heir, and to make his or her eſtate of freehold the ground-work of a ſucceſſion of heirs ; to conſtrue him or her the 
ancelior, terminus, or ſtock, for the ſucceſſion to take its courſe from: in every one of theſe caſes, the premiſes are wanting upon 
ich rhe rule in Shelley's caſe interpoſes its authority, and the rule therefore becomes extrancous matter.—Previouſly to Mr. Har- 
Lrave's publication, the rule in queſtion had been diſcuſſed, with infinite learning and ability, by Mr. Fearne, in his Eſſay on Con- 
uingum Remainders. Ia this juſtly celebrated work, Mr. Fearne obſerves, that the rule in Shelley's cafe is ſuppoſed to have been 
originally introduced to prevent frauds upon rhe tenure ; and that if ſuch a limitation had been conſtrued a contingent remainder, 
the anceſtor might, in many caſes, have deſtroved it for his own benefit + if not, he might have let it remain to his heirs in as bene- 
hcial manner as if it had deſcended to him, at the ſame time that the lord would have been deprived of thoſe fruits of the tenure, 
which would have accrucd to him upon a deſcent. Hethen minutely and accurately examines all the eaſes upon the ſubje&, which 
had come before the courts of law aud equity, and inveltigates very fully the principles upon which they were determined. He fays, 
* that in the Cate of Perrin and Blake, the queſtion is not whether the words, firs of the body, may not, under certain circum - 
4; Lunces, be taken us words of purchate z but whether thoſe words, ſtanding pertect, independent, and unexplained, and preceded 
: UP u limitation of the legal freehold to the anceſtor in the ſame will, have ever been conſtrued as words of purchaſe.” To this he 
blies,“ chat not one of the caſes, till that of Perrin and Blake, can fairly be urged in ſupport of an affirmative anſwer to that 
* queition” The three very maſterly performances referred to in this note, will make the reader tully acquainted with the general 
runs of the gate in qucttion, and of the {ercral points of legal Icarning, upou the diſcuſſion of which it either immediately or incidentally 
depends Bur as ihe ſubject is neceflarily of a very abſtruſe and intricate nature, and the arguments uicd in ſupport of the different opi- 
mum 1ofpecting it are necettacily complicated and interwoven with one another, the tollowing diſcrimimation of the leading points upon 
which the decition of the cate muſt ultimurely turn, will, perhaps, be utetul tothoute who with te nm an accurate. knowledge of the 
491rinc ind pute—l, Let us fuſk ſuppoſe, that aſtei a de viſe to a man for lite, aud a ſubſequtut dev ue tothe heirs of his body, the teſtatoc 
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with a warranty in forms predifs, and after the condition is performed, this ſhall not extend 
to the fee, becauſe the firſt eſtate was but for yeares, which was not capable of a warranty. 
And ſo it is, it a man make a leaſe for yeafes, the remainder in fee, and warrant the land in 
formd prædicta, he in the remainder cannot take benefit of the warranty, becauſe he is not 

artie to the deed ; and immediately he cannot take, if he were partie to the deed, becauſe 
he is named after the habendum, and the eſtate for yeares is not capable of a warrantie. And 
ſo it is if land be given to A. and B. ſo long as they joyntly together live, the remainder to 
the right heires of him that dieth firſt, and warrant the land in formd predias ; A. dieth, his 
heire ſhall have the warrantie ; and yet the remainder veſted not during the life of A. for the 
death of 4, muſt precede the remainder, and yet ſhall the heire of A. have the land by dif. 


ent. 


8 Le primer fits alie- 
| naſt, Se. By the a- 


lienation of the donee two 
things are wrought: 

Firſt, the franktenement 
and fee is in the alienee. 

Secondly, the reverſion is 
deveſted out of the donor. 
L] And therefore by the alie- 
nation that transferreth the 


rec hold and fee ſimple to the 


16. R. 2. quid juris clam. 20. 
. Sect. 729. fol. 275, 276. 
Dyer 209. a, Flow d. 487.) 


Argumentum ex abſurdo, 
(s- Rep. 8. a.) 


alience, there can no remain- 
der be raiſed and veſted in the 
ſecond ſonne. [r] As if a min 
make a leuſe for life upon 
condition that if the leſſor 
grant over the zeverſion, that 


then the leſſee ſhall have fee 


if the leſſor grant the rever- 
ſion by fine, the leſſee ſhall 
not have fee; for when the 
fine transferreth the fee to 
the conuſce, it ſhould bee ab- 
ſurd, and repugnant to rea- 
ſon, that the ſame fine ſhould 
worke an eſtate in the leſſee; 
for one altenation cannot veſt 
an cſtate of one and the ſame 


land to two ſeverall perſons 


7 20. H. 8. Preſenm ments al 
CL.ues. Rr. 52. 33. II. 8. ib. 33. 
29 H. 8. Dir. 35. 

11 Ehr. 282, 28g. 

(5. Kep. 5b.) 


ut one time. 

In a man's owne grant, 
which is ever taken moſt for- 
cibly againſt himſe!fe, the rea- 
ſon of Litrleron doth hold; for 
it hath beene reſolved by the 
juſtices, [/] that if a man 
ſeiſed of an advowſon in fee 
by his deed granteth the next 
preſentation tu A. and betore 
the church becommeth void, 
by another deed grant the 
next preſentation of the ſame 
church to B. the ſecond grant 


is void, for A. had the ſame 
granted to him before; and the grantee ſhall not have the ſecond avoydance by conſtruction, 
to have the next avoydance, which the grantor might lawfully grant, for the grant of the 
next avoydance doth not import the ſecond preſentation, [:] Butit a man ſeiſed of an adi ows- 


[J 13. H. 7. 7. 
qQuar. imp. 134. 


(3. Cro. 790, 791+) 


19. E. 3. 


Seck. 722. 


LE ſecond cauſe 

e, fs te primer 
fits alienaſt les tene- 
ments en fee, adon- 
ques eſt le frankte- 
nement et le fee 
ſimple en alienee, et 
en nul auter; et fi le 
donour avoit aſcun 
rever/ion, per tiel a- 
lienation le reverſion 
eſt diſcontinue : don- 
ques coment per aſ- 
cun reaſon poit * ceo 
ere que tiel remain- 
der commencera ſon 
eftre et ſon neſſance 
immediate apres tiel 
alienation fait a un 
eftrange, que ad per 
meſme {alienation 
franktenement et fee 
ſimple, &c. ? Et auxy 
i tiel remainder ſer- 
roit bone, adonques 
purroit il enter ſur 
I*alienee, lou il Na- 
voit aſcun maner de 
droit avant I'aliena- 
tion, que ſerra incon- 
venient. 


HE ſecond cauſe 

is, if the firſt ſonne 
alien the tenements 
in fee, then is the 
freehold and the fee 
ſimple in the alienee, 
and in none other; 
and if the donor had 
any reverſion, by ſuch 
alienation the rever- 
ſion is diſcontinued: 
then how by any rea- 
ſon may it be, that 
ſuch remainder ſhall 
commence his being 
and his growing im- 
mediately after ſuch 
alienation made to a 
ſtranger, that hath 
by the ſame aliena- 
tion a freehold and 
fee ſimple, &c.? And 
alſo if ſuch remain- 
der ſhould bee good, 
then might hee en- 
ter upon the alienee, 
where he had no 
manner of right be- 
fore the alienation, 
which ſhould bee in- 
convenient. 
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in expreſs words declares it to be his intention, that by the deviſes in queſtion he mcans to give the anceſtor the eſtate for his life only, 
and to give an eſtate in fee by purchaſe to his heirs : 1s the rule in queſtion of that very rigid and forcible nature, as to be unaffe*ts 
cd and #xcontrouted by theſe expreſs words II. If the anſwer to this queſtion is, that the expreſs declaration of the teſtator will, in 
this caſe, controul the legal operation of the words, heirs of the body; the next queſtion is, Can any words ſhort of an expreſs de- 
claration have this cfte&t ? or, in other language, Can that rule be controuled by words of implication III. If the anſwer is in the 
atfirmative, the next enquiry is, Whether, to form ſuch an implication as will controul the rule, it is ſufficient that it appears to be 
the teſtator's intention that the arceffor thould take an ate for his life only IV. Or, Muſt it alſo appear to be his intention that 
the heirs ſhould take, not as deſcendants, but as purchaſers -. Muſt it alſo appear how or what eftates he intends the hcirs to 
take VI. And how and what eftates may the heir take by the law of England, his anceſtor taking by the ſame inftrument 
an eſtate for his life only ?-Such, perhaps, will be the proceſs of enquiry, if it is admitted, that there are caſes where, 
in deviſes of this nature, the heirs will rake by purchate : but if that is not admitted; if it is afferted, that where a teſtator 
has once deviſed to a man for life, and afterwards to the hcirs of his body, u other words, however poſitive and exprel*, 
ſhall controul the legal operation of the words, heirs of his body; it will then remain to inquire into the ground of the ſup- 
poled iuflexibiluy and rigidity of the rule.—1, Is it that it is againfl the law of the land, that lands ſhould be conveyed to the 
anceſtor for life with ſuch cltate or eſtates in remainder to the heirs of his body, as thoſe heirs muſt be ſuppoſed to take, if they 
take as purchaſers *—To reſolve this queſtion with accuracy. it ſhould firſt be ſettled what eſtate or eſtates the heirs of the body 
would take under this conſtruction z and then it ſhould be {uppol.d that ſuch eſtate or eſtates are deviſed by the moſt accurate and 
ſcientific legel expreſſions i if devites fo worded would be held contrary to law, the neceflary concluſion is, that the oi intended to 
be eflected by the teſtator /5 againſt law. —LT. If it appears that fuch tate or eſtates are not contrary to the law, but it {till is contended 
tht a devite to one for life, and after his deceaſe to the heirs of his body, ſhall make the heirs take by deſcent, contrary to the tefator 5 
intention, the only remaining ground to ſupport that concluſion is, that to make the heirs take by deſcent in deviſes of this nature, is 2 point 
of conttru*tion fo tixedly and unalterably ſettled by judicial determination, that it is not now in the breaſt of any court to deviate from it- 
By inveſtigatiag the rule in queſtion under the above heads of Eaquiry, a regular and diſtin view may, it is conceived, be obtained of 
the different points of law which relate to it, and of the different grounds upon which an opinion upon it may be framed. —lI i 
greatly to be lamented that there ſhould be ſo much uncertainty and difficulty in the application of a rule of law, to which refapt mutt 
be ſo often had on the conſtruction of wills. All parties agrec that the rule has an exiſtence ; but from the liberality which is 
allowed in the conſuuctivn of wills, it has been contended that it does not extend to thoſe deviſes to which it cannot be applied, 


without 
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ſon in fee take wife ; now by a in law is the wife intitled to the third preſentation, if the 
huſband die ** The gg ag the third preſentation to another, the huſband die 
the hcire thai! preſent twice, the wife ſhal! have the third preſentation, and the grantee the 

fourth ; for in this caſe it ſhall be taken the third preſentation, which he might law fully 3 


grant: and fo note a diverſitie betweene a title by act in law, and by act of the partic ; tor 
the act in law ſhall worke no prejudice to the grantee. 


Aux! /t tte! remainder ſerroit bone, Sc. The force of this argument 1s, that 
ſeeing the eſtate of the alienee {albeit the words of the condition be, that the ſtate ſhould ceaſe 
and be void) being an eſtate of inheritance in lands or tenements, cannot ceaſe or be void he. (Ant. 214. b. 218. a.) 
fore the ſtate be deteated by entrie ;. then if this remainder ſhould be good, then muſt it give 
an entrie upon the a'1cnee to him that had no right before, which ſhould be againſt the ex- 


reffe rule of law, viz. that an entrie cannot be given to a ſtranger to avoid a voydable act, as 
before hath beene ſaid in the Chapter of Conditions. 


Lequel erra enconvenient. Here note three things. Firſt, that whatſoever is * 
acainſt the rule of law is inconvenient. Secondly, that an argument ab inconvenient! is ſtrong 
to prove it is againit law, as often hath beene obſerved. Thirdly, that new inventions 
(though of a learned judge in his one profeſſion) arc full of inconvenience, Periculoſum eff 
ves noVas et inuſuata; inducers : 

Eventus warios res nova ſemper halet, 


379 


(2. Cro. 59. contra Winch g4.s. 6. 


ide Sect. 87, &c. 
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LA tierce caufe 

eft, quant la con- 
dition eft tiel, que 
/ Teig ne fits alienaſt, 
Fc. que ſon eſtate ceſ- 
ſera cu ſerroit void, 
Fc. dongues apres tiel 
alienation, Cc. poit le 
donor enter per force 
de tiel condition , 
coment il ſemble; et 
i/int le donor ou ſes 
betres en tel caſe doi- 
ent pluis toft aver lu 
terre que le ſecond 
fits, que n avoit aſcun 
droit devant tel alie- 
nation; et iſint it 
ſeméle gue tichx re- 
mainders en le cas a- 


Sea. 723. 


THE third cauſe is, 

when the condi- 
tion 1s ſuch, that if the 
elder ſonne alien, &c. 
that his eſtate ſhall 
ceaſe or bee void, &c. 
then after ſuch alicna- 
tion, &c. may the do- 
nor enter by force of 
ſuch condition, as it 
ſeemeth; and ſo the 
donor or his heires in 
ſuch caſe ought ſooner 
to have the land than 
the ſecond ſonne, that 
had not any right be- 
fore ſuch alicnation ; 
and ſo it leemeth 
that ſuch remainders 
in the caſe aforeſayd 
are void, 


E RE it is to bee ob (t. Rep. 48. 62. 120. 
ſerved, that part of the 20. Rep. 35. 9. Rep. 127. 
6. Rep. 40. 2, Rep. 30. 


condition that prohibiteth the 
alienation made by tenant in 
taile is good in law, with ſuch 
diſtinction as hath beene before 
ſaid in the Chapter of Condi- 
tins. And the conſequent 
of the condition, viz. that the 
lands thould remaine to ano— 
ther, &c. is void in law, and 
by the opinion of L tleton the 
donor may re-enter for the 
condi. fncken for Cue per 
inutile non wvitiatur : Which be- 
ing in caſe of a condition fir the 
detecting of an eſtate, is wor- 
thy of obſervation. 

And it is to bee noted, that 
after the death of the donor, 
the condition deſcendeth tothe 
eldeſt ſonne, and conſequently 
his alienation doth extinguiſh 
the fame forever; wherein the 
weaknefte of this invention ap- 
peareth : and therefore Ile 
ton here ſaith, that it ſecmeth 
that the donor may re-enter, 
and ſpeaketh nothing of his 


Aut. 2 24 a.) 


(t. Roll. Abr. 308) 


(10. Rep. 40. b.) 
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2 — — 
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vantdil foul Tolales > heire-. A man hath iſſue two 
ſonues, and maketh 4 gift in 
taĩle to the eldeſt, the r. maiader in fee to the puiſne, upon con. ition, that the cldeit ſhall 
not make any diſcontinuance with warrantie to barre him in the remainder; and if he dorh, 
chat then the puiſne ſonne and his heires ſhall keen er, the eldeſt make a feoffinent in tee 
with warrantic, the father dieth, the elicit ſonne dieth without Hue, the puilne may enter; 
but if the difcontinuance had bene after the death of the father, the puitne could not have 
entred. In this calc foure points are to be obſerved. Firſt, as Littleton here ſaith the entre 
fur tie breach dit condition is given to the father, and not to the puiſne lounc. Secondly, (10. Rep. 109.) 


that 
+ © c added L. and M. and Koh. Oc. added L. and M. and Roh. 
wihout deſenting the intenticn of the teſſator. It is certain, that no rule of law has a more ancient origin, or is more generally eſta» 


Þlithed, than that if a teſtator expreſſes his intention defectively, either by not uſing technical and artificial terms, or by uſing 
them improperlo, vet if his intention can be collected from his will, the law, however defective his language may be, will conftrue 
h < words according to his intention ; and if the chicct of it is warranted by the eftablifkcd rules of law aud equity, will admit its 

Fuil optration and effect. It w equally certain, oa the other hand, that if the tefiator's intention appears to be to effect that which the 

rules of law and equity do not admit, neither the courts of law nor the courts of equity can allow irs operation. The firſt thing, 

the; ſores to be alcertained, is, what the obiect of the teſtator is; the next, whether it is ſuch as the rules of law and equity admit. 

Te termine the lat print, es ſoon às it is ſettled hat the teftator's intention ie, let hum be ſuppoſed to have exprelled it, nat in the 

words actuglly made ute of by him, but in the moſt accurate aud fbicutine language. If, when ſo expreſled, its operation will be al- 

los ed, both at law and in equity, it muſt ba admitted on all Hands that it thoutd have 15 „beat ion and ellect, notwithſtanding any 

in::ccucacy or impropritty uſed by the ret ator in his method of expretfing it. But if, when exprefled in artificial and ſcientific lau- 

puave, the Jaw will not give it eflect, it muſt equilly be admitied, that it is nolonver in the power of the Courts to give It an operation 3 
the fnult of the teſtator's will being, not that he lins exprefied his intention inntccurately, but that rhe object of his intention is 
uniantul. To apply this reaſoning to the cafe of Pcriin v. Blake. via was tlic teſtator?s intention? Suppoling the heirs in 

thr cafe: to take by purchaſe, there are, it is conceived, but three conſtruét ions to be put upon ſuch a deviſe. : I he fr ft is, to ſuppoſe 

thot the devite to the heirs of the body of the anceſtor, to whom the life eftate is limited, gives eſtates ro his ſons ſuccellively in tail, 
with remainders over in tail to his daugliters as tenants in common. Deviſes of this nature arc, unqueſtionably, conformable to law. 

Ther arcthe motdificarions of property moſt frequently introduced in the ſettlements of real eſtates. It follows, that if the words of the 

teſl-ror are _conſirucd in this fealt, they are unobjectionable in point of law. But the courts of law have not thought themſclves 

warranied to conſtrue them in this ſenſe; this conſtruction, therefore, muſt be laid aſide. The ſecond conflr uflign is to ſuppoſe, thut 

the ſteſtator's intention is to give the ànceſtor an eſtate of frechold, and tu veſt the inheritance in the perſon who, at the time of the an- 
ceſtor's dt ecaſe, ſpould be the heir of his body, and to make that perſon the ſock of the inhernance It muſt be admutcd, 

that this is perfectly lawfvl ; and there is no doubt but a diſpoſition of tizis nature, if framed in proper language, vv ould be good, nor 

on, in a will, but in a deed. The queſtion then will be, Whether that was the imention of the teſtator ? Jr is obvious, that by the 

words heus of the budy, the teſtator means to comprehend @// the heirs of the body of the devitee; but of the ccudructia 
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Of Warrantie. 


Lib. 3. 


41. E. g. ſol. 


Cap. 13. Sect. 724, 726, 


that by the death of the father the condition deſcends to the elder ſonne, and is but ſuſpended, 
and is revived by the death of the eldeſt ſonne without iſſue, and deſcendeth to the youngeſt 
ſonne, Thirdly, that the feoflment made in the life of the father cannot give away a condi- 
tion that is collaterall, as it may doe a richt. Fourthly, that a warrantie cannot bis de a title 
of entric for a condition broken (as hath beene ſaid) ; but if the diſcontinuance had beene 
made after the death of the father, it had extinct the condition: which caſe is put to open 
the reaſon of our author's opinion. (1) 

In theſe laſt three Sections our author hath taught us an excellent point of learning, 
that when any innovation or new invention ſtarts up, to trie it with the rules of the com- 
mon law (as our author here hath done) ; for theſe be true touchſtones to ſever the pure 
gold from the droſſe and ſophiſtications of novelties and new inventions. And by this ex- 
ample you may perceive, that the rule of the old common law being toundly (as our author 
hath done) applyed to ſuch novelties, it doth utterly cruſh them anc bring them to nothing; 
and commonly a new invention doth offend againſt many rules and reaſons (as here it ap- 
peareth) of the common law; and the antient judges and ſages of the law have ever (ag 
it appeereth [“] in our bookes) ſuppr-Ned innovations and novelties in the beginning, as 
ſoone as they have offered to creepe up, leſt the quiet of the common law might be di- 
ſturbed: and ſo have [a] acts of parliament done the like, whereot by the authorities quoted 


Vid. Sect. 446. 


(10. Rep. 93. 


(Plowd. 413. Ant. 282. b) 


[*] 31.E.3. Gager deliverance 3. 
22. All, 12. 38. E 5.1. 

», II. 4. 18, &. 

[2] 1. E. 3. cap. 15. ſtat. 3. 

18 E. 3. cap. 1. & 6. 


4. H. 4. es. 2. 11. H. 6. c. 28. 
12. E. 4. Cap» 8, 6c. 


(2. Iuſt. 293. cap. 3 


in the margent, you may in ſtead of many others, upon this occaſion take a little taſte, 
But our excellent author, in all his three bookes, hath ſaid nothing but Ex veterum ſapientium 


ore ot morn, 


Sect. 724. 


IT EM, a le common liy, de- 

vant leſtatute de Glouceſter, 
i tenant per le curiteſie uſt alien 
en fee oveſque garrantie *, apres 
fon deceaſe ceo fuit un barre al 
heire , ficome appiert per les 
farols de meſine Feſtatute : mes il 
eft remedy per meſine Peftatute, 
que le garrantie de le tenant per 
le curteſie ne ſerroit my bar al 
herre, finon que il y ad aſſets per 
diſcent per le tenant per le curte- 
ie; car devant le dit eflatute, ceo 
Juit un Ccllateral garrantie al 
beire, pur ceo que il ne puiſſoit 
conveyer aſcun title de diſcent a les 
tenements per le tenant per le cur- 
refit, mes taniſolement per ſa mere, 
ou auters de ſes anceſtors ; et ceo 
ez le cauſe pur que il fit colla- 
tera! gorrantte, | 


1 


LSO, at the common law, be. 
fore the ſtatute of Glouceſter, 
if tenant by the curteſie had alien. 
ed in fee with warrantie, after his 
deceaſe this was a barre to the 
heire, as it appeareth by the words 
of the ſame ſtatute : but it is re- 
medied by the ſame ſtatute, that 
the warrantie of tenant by the 
curteſie ſhall bee no barre to the 
heire, unleſſe that hee hath aſſets 
by diſcent by the tenant by the 
curteſie; for before the ſayd ſta- 
tute, this was a collateral warran— 
tie to the heire, for that hee could 
not convey any title of diſcent to 
the tenements by the tenant by the 
curteſie, but only by his mother, 
or other of his anceſtors ; and this 
is the cauſe why it was a collate- 
ral warrantie, 


Sect. 725. 


AAES fo bome enheritor prent 
feme, les queux ont & fits 


BRUT if a man inheritor taketh 
wife, who have iſſue a ſonne 


et le betweene them, and the father di- 
fits 


Ec. added L. and M. and Roh. 


enter eux, et le pier devi, 


* . « Þ * 5 * i 
® accord adde L. and M. and Roh. + Vc. added L. and M. and Roli. 
—— 
S Ve added L. and M. and Roh. 
(1) In ſome of the former notes, there has been found occaſion to anticipate many of the obſervations which otherwiſe would have 
occuricd upon this and the three preceding Sections. Sce ante 203. b. n. 1. 216. a. n. 2. 223. b. n. 1. and particularly 327. a. n. 2.— 
Some further obiu vations on the ſubject of theſe Sections will be found at the foot of page 381. a. C 


ne +» » t 7 , . WS. . 1 2 2 . . . - — 7 . © 
here contended for be admitted, only a particular ſeries or tine of ſuch heirs will be admitted. None will he admitted but the perſon 
' \ 1 » «1 % 12 4 * Fo) »* 1 7 2 1 * 4 * . * . 1 * . 
who happens a: the time of the anccitor's deceafe to be the heir of his body, and the heirs of the body of that perſon; all the other heirs 
of the body of the enceftor will be utterly excluded. 


the ſicck of the inheritance But the deviſe would reach no farther; 
it would not comp hend the other ſous of the anceſtor, or their illue. Thus, if this confiruction ſhould be received, the in- 
tention o the teſtator will be, to @ great degree, abſolutely defeated. If there are no ultcrior limitations or deviſes after the deviſe to 
the heirs of the hody of the tenant lor life, the reverſion in fee will deſcend on the cldeſt ſon ; and he may, conſequently, difpoſe of it 
from his brothers and their iTac, If there are any ſuch ulterior limitations or deviſes, the perſons claiming under them would take be- 
forc, and to the total diliaheriſon 07 the other brothers and their ige. Of the ſecond conftruttion, therefore, mult be repert:d hat was 
ſaid of the firſt, that it is unobj.Chonable in point of law, but that it is not conformabic to the intention of the teſtator. The third 
eonfiruli91 is, to luppole that the inheritance will rſt veſt in the perſon anſwering, at the time of the deccaſe of he anceſtor, to the 
deſcription Ot neir 0: bis body; and that, on failure of ifluc of that perſon, it will veſt in him who anſwers that deſcription ut the 
time of fuck failure of Huey and fo on, while there are any ſuch heirs remaining. This conftruttion is conformable in ſome retpeets 
to the cate of John de Nanderiiic, mentioned by fir Edward Coke, ante 26. b. and fee note in p. 458+ of Mt. Douglas's Reports. The 
queſtion then is, Vſhether there is any thing unlawful in this intention > "Co aſcertain this, let it be tied by the teſt pbove men- 
tioncds that is, lat us fuppule it exprefiied in the moſt accurate and technical laug uage, that after the dece e of rhe teuant for life, rhe 
lands ſhall go to the heirs of his bod ſeverally aud ſuccefſively, and the heirs of their ſeverul and reſpective bodies. This will give 
the firſt fon or hei, iſſue, at the time of the anceſtor's decente, an eftate tail ; and upon failure of that line of ine, the lands will veit 
tur an eſtate tail in the perſon who, at the tune of the failure of the ilfuc ur the tirlt taking heir, will autwer the desi tion of heir of rhe 


b dy 
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fits entra en la terre, et endowa eth, and the ſonne entreth into the 
ſa mere, et puis le mere alien ceo land, and endow his mother, and 
que el ad en ſa dower, @ un au- after the mother alieneth that 
ter en fee ove garrantte accor- which ſhee hath in dower, to an- 
dant, et puis moruſt, et le gar- other in fee with warrantie accor- 
rantie diſcendiſt a le fits, ore le dant, and after dieth, and the war- 
fits ſerra barre a demaunder meſ- rantie deſcendeth to the ſonne, now 
me la terre per cauſe de Ia dit the ſon ſhall be barred to demand 
garrantie ; pur ceo que tel colla- the ſame land by cauſe of the ſayd 
feral garrantie de tengunt en warrantie; becauſe that ſuch colla- 
dower weſt pas remedie per af= terall warrantie of tenauntindower 
cun eftatute. Meſme la ley eft, is not remedied by any ſtatute. 
lou tenaunt a terme de vie fait un The ſame law is it, where tenant 
alienation oveſque garrantie, &c. for life maketh an alienation with 
et moruſt, et le garrantie diſcen- warrantie, &c. and dieth, and the 
df! a celuy que avoit le reverſion warranty deſcendeth to him which 
ou le remainder “, ils ſerront bar- hath the reverſion or the remain- 
res per tiel garrantie . der, they ſhall be barred by ſuch 


warrantic, 


O _ and the ſubſequent Section ſufficient hath beene ſayd before in this Chapter, 
Sea. 697. 2 


N pas remedie per aſcun ſtatute. But by a ſtatute made ſince, this caſe is 
remedied, as you ſee before, Sec. 697. | 


Sect. 726. 


TEM, en le dit ALSO, in the caſe op he this G 18. F. 18 95 H.6.63. 
"TR" . . . . it the here bee Within 28. Aff. 28. g2. E. 3. Gar. 30. 
caſe, / tine futt atoreſaid, if it age at the time of the dilcent (1. Rep. 120. 140.) 5 
gue quant le tenant were ſo that when the ot the warrantie, he may en- 


. : ter and avoyd the eſtate ei- 
en dower alienaſt, tenant in dower alien- fer within ave, or ar any 


1 Se. fon heire uit ed, &c. his hcire Was time after his full age: and 
deins age, et auxy al within age, and alſo at Hen ſaith well, that the 
5 intant in this caſe may en- 
Temps 7 le garan- that time that the ter upon the alicnee ; for it he 
tie aijcendift ſur luy warrantie deſcended vring Jv —_— * him, 
o . . 5 * , a : E il © Darre y chis Wär- 
11 Jutt gems ages en upon him hee Was rantie, ſo long as the ſtate 
ceſt cas [beire poit a- Within age; in this caſe whereunto the warrantie is 
pres enter fur Palie- the heire may after en- aunered conrinue, and be not 
. : g detcated by entrie of the heire: 
nee, nient contrifteant ter upon the alicnee, but it hee be within age at the 
fo garrantie 4 ſcendiſt, notwith ſtanding the time — the ena * 
— * . warrantie, an Scome o 41 
Sc. fur ceo quite nul warrantie deſcended, age before the difcent of the 
lacbeffe ferra adjudge &c. becauſe no lacheſſe ki _- 2 ual 
en [hare deins age, ſhal be adjudged in the © — ee de 
Q!12 il nentra pas ſur hcire within age, that the entrie of the infant is law- - 1 1 

» . . . . ; rhorn 2.6 II. 7. 9. 25. H. 0. . 

Palience en la vie le te- hee did not enter upon full; [a] for where the en 101 3 Ws ME. 
p k trie of the infant is not law- i. War. Br Fu 8 

nant en dower. Mes the alicnee in the life full when the warrantie de- V a 


. 2. in Archer's calc, & 140. Chud- 
ſcendeth, ley's calc, 


(11. H. 7, cap. 20. Ant. g6g. b.) 


(2. Roll. Abr. 773.) 
33. H. 6. 6g. _ 


® Se. added L. and M. and Roh. 4 Sc. added L. and M. and Roh. * &c. added L. and M. and Roh. 


bod v of the tenant for life, and fron till all the heirs of his body, and all their iſſue, are exhauſted. —It is obvious, that a limitation of 
this nature differs moterially from the limitations adopte in the firſt conſtruction, vize to the fons ſucceſſively in tail male, with re- 
mainder to the duugbiters; for ia that caſe the eſtate veſts immediately in the firſt taker, and the other ſons, and all the daughters, take 
veſted remainders in tail. But according to the conſtruction we are now ſpeaking of, all after the firſt taker muſt be conſidered as 
taking per formam din; ſuppoſing even that they take by purchaſe, all the eſtates after that of the firſt taker muſt be con- 
tingent. In fact, it is not very caty to atcertain how they would take. But certainly none of the other children, or their heiss, if 
this couſtruction mould be received, would rake veſted eſtates during the life of the firſt taker, or the continuance of iſſue of his 
body: for, till the events in queſtion happened, it muſt be uncertain who, at the particular times in queſtion, would antwer to the de- 
ſeription of heir of the body of rhe tenant for life; whereas, according to the firſt conftruction, all the children would anſwer the de- 
ſcription under which they are deſigned, immediatcly upon their reſpective births. Such is the ctle&t of this third confiruction.— 
Is there any thing in the deviſe, conſtruins it in this manner, ſuppoſing it to be properly and accurately framed, that combats with 
any known rule of las? It is certain that ſuch a limitation would be good, if the life eſtate, inficad of being limited to the anceſtor 
af the perſons to whom the inheritance is afterwards limited, were limited to a ſtranger; as in the common cafe of a deviſe to A. tor 
life, remainder to the kicht hors, or the heirs of the body of J. $,— Why ſhould its being a deviſe to the anceſtor make a difference? 
It may even be contended, that a limitation and deviſe of this nature have been allowed in equity. In the caſe of Tipping v. Co- 
fin, C::th, 272, there was a limnation; and in lady Jones v. lady Say and Sele, 8. Vin. 262; there was a deviſe of a truſt eſtate to the 
uncefor for life, with a legal remainder after his degcaſe to rhe heirs of his body. In both cafes it was admitted, that on account 
of the different qualities of their eſtates, the freehold being equitable, and rhe inheritance legal, they did not coaleſce fo as to be 
within the rule jo Shelley's caſe; bur it was allowed to be a good remainder in tail, in the heirs of the body of the anceſtor; and in 
the former of thete caſes the verdict was for the perſon claiming the remainder. It may be anſwered (and certainly with a great ap- 
pearunce of realem) that on account of the different nature and quality of the eſtates, the miſchiefs intended to be obviated by the 
rule in Shelles cafe could not follow from admitting the heirs to take in theſe cafes by purchaſe. Conſidering it with reſpet to the 


feulal princivles, which ate ſuppoſed to have given occaſion to the rule, the lord would not have loft the fruits of his tenure, nog 
would the fee have been put into abevance. This caſe, therefore, proves nothing in favour of the legality of the eftates to be ratleq 
ng 


b\ the confirattion here cantended for This point is exhauſted by Mr. Hargrave's treatiſe upon it. If the reader is convince: b 
tat Pic eitate: 6 Le raaled by this third conftruttion are not ſuch as the law admits, it folluws, that ſuppoling the Cevite in quettion 
is 


8 o 


: 
$ 
. 
x 
| A 
9 
&. 
1 . 
. 
. . 
1 
1 
: 1 
T * 
Wl 
14 
1 
1: 
1 
1 
tit 
N 
1 Ft 
þ 
N 
— 
$4 
x 
5 
- 


| 
4 
5 
by 
4 
i 


Lib. 3. Cap. 13. Of Warrantic, Sect. 726, 


ſcendeth, the warrantie doth 41 . . . 
binde the infant, as well as a Jo! beire fuit deins age of tenant in dower, 


man of full age; and the rea- £7 temps del aliena- But if the heire were 
ſon thereof is, becauſe the fion, Sc. et puis il de- within age at the time 


ſtate whereunto the warran- . . , 
tle wes e e oondoverk en al pleine age en of the alienation, &c. 


6. n and cannot be avoided but by la vie de le tenant en and after he commeth 
„ action, in which action the 5 * . 

warrantie is a barre : and for dower, er i nl Me- to full age In the life 

the ſame reaſon likewiſe it is 4% de pleme ave i of tcnant in dower, 

of a feme covert, if her en- z entra pas ſur l'alie- and ſo being of full age 


t11ie be not lawful, a warran- a 
tic deſcending on her during dee en la vie de le te- he doth not enter upon 


the coverture, dcth bind her. nt en dower, ef the allenee in the life 


w] 18. E. 3. g. to] And albeit the huſband . . ; 
EN. 1. K 5.4: fall; ofa.) be Fred age at the diſcent Puts le tenaunt en of tenant in dower, 


of the warrantie, yet if the dower moruyſt, &c. la and after the tenant 

entrie of the wife be taken peradventure ['heire in dower dieth, &c 

away, the warrantie ſhall . { . 

8 * ee ſerra barre per til there peradventure the 
. E. 3. et, 27. 2 3 q > 

97.90 v1 quzr, 27 71 And herein a div erſitie garrantie $ pur Cen heire (hall bee barred 


F. 3. 39. > , wee 
0 AM. %% is 10 bee obſerved betweene . - R 
png vt Ks wil AL? matters of record done or 7 ul ſerra MA ecte ſa by ſuch warrantie; be- 
18 7 » os, 61. ſuffered 27 an _—_ and folle, que 11 efleant caulc it ſhall bee ac- 
t matters ia fait ; for matters . X 
811-690. 1-17-45 =, ir fait he all avoid either 4e Plline age ne 1 ted his folly, that 
F. N. B. 164. E. Moor, >6. 460. Within age, or at full age, as Pas en la vie de le he being of full agedid 
9: Rey. 3'.b. 12.Rep. 122,123.) hath beene ſaid . but matters tenaunt en dower, not center in the life of 
. H. 8. Saver de default Br. 30. of record, as ſtatutes mcr- a 
3- H.6. 10. 1. Mar. Dy. 104 chants and of the ftaple, re. Ec. tenant in dower, &c. 
(Att $34 6 en coynizances knowledged by him, or a fine levied by him, recoverie againſt him by default in 
a reall action (ſaving in dower) muſt be avoyded by him, viz. ſtatutes, &c. by audita querela, 
and the fine and recoverie (1) by writ of error during his minor.tic, and the like. And 
the reaſon thereof is, becauſe they are judiciall acts, and taken by a court or a judge, there- 
fore the nonage of the partie, to avoyd the ſame, thail be tried by inſpection of judges, 
and not by the countrey. And tor that his nonage mult be tried by inſpection, this caauot 
be done after his full age: and ſo is the law clerely holden at this day, though there be. ſome 
(oro. Jae. 59., Yelv. 88. contra.) difference in our bookes, But if the age be inſpected by the judges, and recorded that he is 
within age, albeit he come ot full age betore the reverſall, yet may it be reverſed atter his 
[*] Paſch. 13. Ja. R. in the full age. * And fo was it reſolved by the whole court of king's bench in the caſe of Hele- 
king's beach. eviche, 

If lands had bcene given to the huſband and wife and their heires, and the huſband had 
made a feoffment to another, to whom a collaterall anceſtor of the wife had relcated and 
died, and the huſband died, (and this had beene before the ſtatute of 32 H. 8.) th's warran- 
tic had ſo bound her walveable right, as ſhe could not waive her eſtate, and claime dower. 
Otherwiſe it is of an tate determined: for it a diſſeiſor make a lea:e to the huſband and 
wile during the life of the huſband, and the hulband dieth, ſhe may diſagrec to this eſtate 
determined, to fave herſelfe from dammages. And ſo note a diveriitic betiyeene an eſtate 
determined, and an eſtate bound by warrantie. 

{Ame 171+ b. 246. 4. 397 Nut laches ſerra adjudge en le beire deins age. Tocher or taſchs, is an old 
coin. French word for flackne!le, or negligence, or not doing. And the rule (that no negli- 
oe ce (hall be adjudged in an infant) is true, where he is thereby to be barred of his entrie 

in reſpect of a tormer right, as by a dilcent; or of his former right, {as Cris doth here 

put an example) by a warrantie waere his entrie is coaze ble. But otherwile it is of con- 

ditions, Charges and pen dties going out of or depending upon the onginall conveyance, for 

: the laches or negligence {hall be adjudged in thole cates aſwell in the infant 45 in any other. 

com. Stowel's cate, 355, [Vie Pl. Com. Stiævel's cale per totum. And ſee further there, where an infant being te- 
. 44. Moor. 9a. nant for te or yeares, fall be puniſhed ior doing or luſtecing of Waſte ; and where he claimeth 
4- Rep. 4. b. 9. Rep. 63.) by purchaſe, a ceſſavit mall lie a fainſt him, it he pay not his rent by two ycates. And ſome 
| hate ſaid, it he have the tenaucie by diſcent, and he hunſelf colic, a cef27ct doth lie, and he 

ſh ll not have his age becaufe it is of his owne cefler, 31. Z. 3. Ag- 54 But other bookes (as 

ſome conceive them) be againſt that: d. . Adu. 3. 50. 28. £.3. 99. 14. E. 3. Age 88. 

; LES 4. &o 


(1) Since our author wrote, the law ſeems to be otherwiſe underſiood ; for "tis now the common practice for infants, having ob- 
tained a privy ſcal for that purpoſe, to ſutter common recoveries; and the law ſcems to have been fo feriled ever fince Blunt's caſe, 
which is reported in Hobart's Reports, page 196; which recovery was afterwards held good on a writ of error brought, and infancy 
alliyned for error ; as may be feen in W. Jones 318. Cro Car. 257, where the catc is repoited under the names of the earl of News 
port v. fir Henry Mildmay. See Salk. 567. Note io the 11th cui. | 
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to operate ſo as to give the heirs an eſtate by purchaſe, it muſt be conſtrued in one of the three modes above mentioned. Now the two 
firſt of thete modes are not reconcileable with what is acknowledged to be tlie general ſeupe and object of ihe reflator's imention; 
and the third is not reconcilenble with rhe laws of the land. The conſequence is, that the deviſe mutt be left to its legal operation, 
and the heir mult take by defect. But if the reader ſhould be of opinion that the eltates which, if thethird conhrugtion is admit- 
ted, will be created by the refaror's will, are ſuch as the law allows, fil there will remain a formidable objection to the admin 
of that conſtruction, It will appcur, that by a ſerics of adjudicitions, from the 18 Ed. II. to the cate of Coultn v. Coulſon, 17 Geo. II. 
incluſvelv, devites of the nature in queſtion have been eoaſtrued to velt the inheritançe in the anccor. Agmittia, therefore that the 
reaſon or foundation of the conſtruction in queſtion is not now ditcoverable, there (till is great reaſon to contend ther it is binding on 
the courts This is by no means peculiar to the rule in Shelley's caſe. There are many other rules of conttructhim received by the 
courts, whick, ate arbitrary, and ſome of them uot reconciieable to plain reaton. Stiil, being adopted a rules of condruction, che 
courts (lometimes even with an avowed reluftance) conſider themtelves to be bound to ſubmit to them. It romains to obfe: ye, that the 
obſervations hue offered to the reader, are intended ro appty oaly tothe deviies of legal eftates, and tothe doviies only in wich the 
argument to except them from the rule in Shelley's cate depends at the moit on the two following circum; ws: ft, that it evider tl 

appcurs to be the teſlator's intention to give theanceſtor an eltate for l. i le only; and ade, that it allo evilently appears to be | 
intention that the heirs of his bod thould take by purchaſe. If the revator s mtention appears to be to vine the rwncehi ar an ei ate too 
life outs, and to tive an cſtate by purchile tothe Reirs of his body; and if, L falet ti, his intention ts, that by tis device ta the 
heirs the inber'tante ould veſt in that individual heir se, ut the ſtime of the deceaſe of the tenant for lic, tial be the ior of his 
budy. and the its of the buds of that perſon, an that the devite ſhould reach no farther; or his intention is itiat the inheritance 
ſhould detcend upon the ſons of the tenant for lite tocecyhhively in tail, with or without remainders to the duty ters, aud ths ul 
terior intcation eas r any aiher part of the will, either by plam Ccclaration, or clear implication ; then, us there 1s nothing 
unlawful in this difportion of ts property, there is no rule of law or equity Bands in the way of tuch wwall 
tenor conftruttifon is not to be in- lie from the mere circumſtances of un ettate for life only being given tothe wicrror, undd its ap” 
peatiug either by expreſs words or implication, that it Was his intention te give an eſtate by purchase tothe helrs.— It may be {aid this 
brings the matter to as much uncertainty as attended it before: but turely that is not che calc. Numnbuletys os the ches 4oipuiuns che 
peunt in queſtion arc, there are tew mdecd in iche this ulterter cxplenation ut the words, heir: of the bully, occur, See thole Sed 
by AI, Jute Plackſtone in Mr. Hargrave's Iratis, 205, 506, 


BAT» © 1 
Lern. — Hut nis ui 


Lib. 3. Of Warrantie. Sec. 727, 728. 


and others, which books doe not prove that the cſavit doth not lye in tha caſe, but the 
contrarv, that hee ſhall have his age to the end, hee may at his full age certainly know what 
to plead, or what arrerages to tender; for the land was originally charged with the ſeig- 
niorie and ſervices, 


381 


Sect. 727. 


JJ ES ore per Veftatute fait 

11. H. 7. cap. 1@. / eff 
erdeine, ff aſcun eme diſcontinue, 
alien, releaſe, ou confirme ove 
garrantie aſcun terres ou te- 
nements que el tient en dower 
pur terme de vie, ou en tayle 
del done ja primer baron, ou de 
fes anceſters, ou del done daſcun 
auter ſciſie al uſe le primer ba- 
ron, ou de ſes anceſiers, que 
touts tiels garranties, &c. ſerront 
voides ; et que bien lirroit à ceſtuy 
que avoit ceux Hterres ou tene- 
ments, apres la mort de meſme la 
feme d'entrer. 


BRUT now by the ſtatute made 
11. H. 7. cap. io. it is ordain- 
ed, if any woman diſcontinue, 
alien, releaſe, or confirme with 
warrantie any lands or tenements 
which ſhe holdeth in dower for 
terme of life, or in taile of the gift 
© her firſt huſband, or of his an- 
ceitors, or of the gift of any other 
ſeiſed to the uſe of the firit huſ- 
band, or of his anceſtours, that all 
ſuch warranties, &c. thall be void; 
and that it ſhall bee lawfull for 
him which hath theſe lands or te- 
nements, after the death of the 
ſame woman to enter. 


(Ant. 32. b. 325.) 


"HIS is an addition to Litton, and therefore to be paſſed over. Aud hereof ſufficient 
| hath beene ſaid before, Sed. 697. 


Sect. 728. 


ITEM. il eft parle ALSO, it is ſpoken DONT nul fine eff 


en le ſine de le dit 
eſtatute de Glouceſter, 
gue parle del aliona- 
tion oveſque garran- 
tie fait per le tenant 
per le curteſie en ceſ? 
forme. Enſement, en 
meſine le manner, ne 
ſoit Pheire le ſeme a- 
pres la mort la pere et 
le mere barre d action, 
Sil demanda I heri- 
tage ou le mariage 
fa mere per briefe 
dentre, gue ſon pere 


aliena en temps ſa 


mere, dont nul fine c 
levy en la court 4e 


in the end of the 
ſaid ſtatuteof 8 
which ſpeaketh of the 
alienation with war— 
rantie made by the te- 
nant by the courteſie 
in this forme. Alto, in 
the ſame manner, the 
heire of the woman af - 
ter the death of the fa- 
ther and mother (hall 
not bee barred of ac- 
tion, if hee demandeth 
the heritage or the 
marriage of his mo- 
ther by writ of entry, 
that his father aliened 
in his mother's time, 


levy en le court le 


70 & C. Here are three 
things worthy of obſerva- 
tion concerning the conſtrue- 
tion of ſtatutes, Firſt, that 
[a] it is the moſt natural 
and genuine expotition of 1 
ſtatute t contrue one part 
of the ſtatute by zen ther 
part of the ſame it tute, 
for that beſt expreſſetli the 
meaning of the makers, A8 
hcre the queſtion upon the 
generall words of the ita- 
tute is, whether a fine l-vicd 
onely by a huſband ſeited in 
the right of his wife with 
warranty ſhall bar the heirc 
without aflets. And it is well 
expounced by the former 
part of the act, whereby it is 
enacted. that alienation made 
by renant by the courteſie 
with warramie ſhall not bar 
the hcire, unleile aftets de- 


ſcend, 


Int. 115. 2. 360. . 366. b. 


(Ant. 
309. a.) 


[a Pl. Com. F. 7.5» 
7. L. 3. 89. 


(J. Rep. 31. 59. 
4. Rep. 50. b. 58. 76.) 


vide BraQton 1ib. 4. f. 21. 
Fle a lib. 5. cap. A. , 


(6. Rep. Gregory's caſe. 

5. Rep. bo. 7. Key. 37. 

8. Rep. 20. 1 8. 8. 

Plowd. 204, 205, 206. a. 465. 
487. 2, 11. Rep. 62, b.) 


This Section not in L. and M. nor Roh. 


(3 Continuation of note to 379+ b. 

The attempt mentioned in the Sections to which this note refers, is one of the many attempts which have been made at different times 
to prevent the exerciſe of that right of alienation which is inſeparable from the eſtate of a tenant in tail. The chief of them are ſtated 
in a very pointed manner by Mr. Knowler, 1, Burr. 84. He obſerves, that the power to ſuffer a common recovery is a privilege in. 
ſeparably incident to an eſtate tail: it is a poteftas alienand;, which is not reſtramed by the ſtatute „ dorrs, and has been fo conhidere/l 
ever fince Taltarum's caſe { 12. E. 4. 14. b. p. 16-J. And this power to ſuffer a common recovery cannot be reſtrained by condition, 
limitation, cuſtom, recognizance, ſtatute, or covenant. That it cannot be reſtrained by condition, appears by Co. Litt. 223. b. 224. a. 
and Sonday's cafe, 9. Rep. 128.—That it cannot be reſtraiued by limitation, appears bv Cro. Jac. 696. Foy v. Hinde, and by Sonday's 
caſe, and other books. That it cannot be aſcertained by cuſtom, 2ppears by the caſe of Taylor and Shaw, mn Cartgr 69nd 2.3. <— That 
it cannot be reſtrained by recognizance, or by ſtatute, appears by Puol's cate, cited in Noore 810. That it cannot be reſtrained bv co- 
vent, appears by the caſe of Collins v. Plummer, 1. Peete Wms. 1044.— That «1 attempt to ſuffer a common recovery cannot be re- 
ſtrained, appears by Coy bet's caſe, in the 1. Rep. 83. Mildmay's cate, mtheb Kev. 49. and thecafe of Pierce v. Wiſe, in 2. Ventr. 321, 
And that a conclukon to ſuffer a recovery caunor be rettrained, appears by Mary Portington's caſe, in the 10. Rep. 55.—One oi the laſt 
attempts to eſtabliſh a perpetuity was made in the will of John duke of Marlborough, where a power was given to truſtees, on the Euth 
of the ſons of the ſeveral perſons therein mentioned, to revoke the uſes limited to thoſe ſons in tail male; and in licu thereof, to limit 
the eſtates to the uſe of ſuch ſons for their lives, with immediate remainders to the reſpettive ſons of ſuch ſons ſeverally and ſucceſ- 
fivelv in tail male. Lord Northington, in 1759, declared this clanſe, as it tended to a perpetuity, and was repugnant to the eſtate li- 
mited, was void and of no effect. There was an appeal from this decree to the lords. After hearing counſel upon it, the judges were 
ordered to attend, and their opinion was afked, ** Whether by the rules of law an eſtate ail limited to the uſe of perſons unborn by 
any deed or will, can, by virtue of any power given by ſuch deed or will to truſtees, be revoked upon the births of ſuch perſons, aud 
a new eſtate limited to ſuch perſons for their lives reſpectively, with remainder to their ſue ſucceiively in tail male.” The lor 
chicf-juſtice of the common pleas delivered the unanimous opinion of the judges in the negative. "The utmoſt ſtretch towards a per- 
petuity which the courts have hitherto allowed, is through the medium of an exerciſe of a power of appointment limited in a deed or 
wilt. If the objects of the powers be not reſtrained to any particular deſcription of perſons, but deſigned gunaretty. Wo be Hark perſons ws 
the paity to whom the power is given ſhall appoiut, there is no N N but he may appoint life eſtates, with remainders over, ber 

: ' ame 


«6 


Lib. 3. 


Cap. 13. 


deſcend. And therefore it 
ſhould be inconvenient to in- 
tend the ſtatute in ſuch man- 
ner, as that he that hath no- 
thing but in the right of his 
wife ſhould by his fine levied 
with warrantic barre the 
heire without aſſets. And 
this expoſition is ex He ibu, 
atliis, 

- Secondly, the words of an 
act of parliament muſt bee 
taken in a lawfullandrightfull 


Of Warrantie. 


roy: et int per force 
de meſine Feftatute, ji 
le baron del feme alie- 
na Pheritage ou ma- 
riage ſa feme en fee 
ove garrantie, &c. 
fer ſon fait en pais, 
ceo eft clere ley, que 
ceft garranty ne bar- 


Sect. 729. 


wherof no fine is levied 
in the king's court : 
and ſo by force of the 
ſame ſtatute, if the huſ- 
band of the wife alien 
the heritage or mariage 
of his wite in fee with 
warrantic, &c. by his 
deed in the countrey. it 


ſenſe; as here the words being 
(whereof no fine is levied in 
the king's court) are to be un- 
derſtood, whereof no fine is 
lawtully or rightfully levied 
in the king's court. And 
therefore [] a fine levied b 
the huſband alone, is n: t within the meaning of the ſtatute, for that fine ſhould worke a wrong 
to the wife; but a fine levied by the huſband and wife is intended by the ſtatute, for that fine 
is lawfull and worketh no wrong. [e] So the ſtatute of JF 2, cap. 5. ſaith (It. quod epifcopus 
eccleſiam conferat) is conſtrued, It quod ep,/copus eccirſiam legitime conjero” ; aud the like in 
a number of other caſes in our boobes. And generally the rule is, 2xod nox preftat impedi- 
mentum quod de jure non ſortitur eectum. 

Thirdly, that conſtruction muſt be made of a ſtatute in ſuppreſſion of the miſchiefe, and 
in advancement of the remedie, as by this caſe it appeareth. For a fine levied by the huſ- 
band only is within the letter of the law ; but the miſchiefe was, the heire was barred of the 
inheritance of his motker, by the warrantie of his father without aſſets: and this act in- 
tended to apply a remedy, viz. that it ſhould not barre unleſle there were affets, and there- 
fore the miſchiefe is to be ſuppreſſed, and the remedie advanced. A. qui heret in liters, 
beret in cortice, as often before hath beene ſaid, 


is cleere law, that this 
warranty Hall not bar 
the heire, unleſſe hee 
hath aſſets by diſcent. 


rera my I heire, ſinon 
que il nad aſſets per 
diſcent.* | 

(10. Rep. 43.) (EP 
[5] Fl. Com. 246. b, Seignior 
Barkleye's caſo. Lt 9. fol. 26. 
in calc del Abbut de Strata mer- 
cells. 

[c 11. H. 4. 80. 9. E. 4. 12. 


21. H. 6. 28. 4. E. 4. 31. 
12. H. 4. Fu medon 13. 


(6. Rep. 20.) 


Sect. 729. 
MES lie doubt ef, f le ba- BUI the doubt is, if the huſband 


ron alienaſt I heritage ſa alien the heritage of his wife 

Jeme per fine levy en la court by fine levied in the king's court 
le roy oveſque garrantie, &c. i with warrantie, &c. if this ſhall 
ceo barrera Pheire ſans aſcun barre the heire without any diſ- 
diſcent en value, Þ+ Et quant a cent in value. And as to this, I will 
ceo, jeo voile icy dire certaine rea- here tell certaine reaſons, which 
fons, que geo ay oye dit en ceſt mat- I have heard ſaid in this matter. 
ter. Je ay oye mon maſter fr I have heard my maſter fir Ri- 
Richard Newton, zades chrefe chard Newton, late chiefe-juſtice of 
Juſtice de common banke, dire the common pleas, once ſay in the 
un foits en meſme le banke, que ſame court, that ſuch warrantie 
tiel garrantie que le baron fait as the huſband maketh by fine le- 
per fine levie en le court le roy vied in the king's court ſhall barre 
barrera I heire, coment que il T ad the heire, albeit hee hath nothing 
riens per diſcent, pur ceo que la- by diſcent, becauſe the ſtatute 
tute dit (dont nul fine eft levy en ſaith {whereof no fine is levied in 
le court le roy) || ; et int per fon the king's court); and ſo by his 
opinion 


(e. Inſt. 294.) 


Ce. added L. and M. and Roh. 


Se. added L. and M. and Roh. 
Sc. added L. and M. and Roh. 


t ad—r'ad, L. and M. and Roh. 


Sh 


— 


ſame manner as he might do by a ſubſtantive original convevance, notwithſtanding the perſons to whom the life eſtates are appointed 
were not in exiſtence at th: time of the execution of the conveyance in which the power 1s contained, Bur it ſeems to be otherwiſe, if 
the objects of the power are reſtraincd to any particular deſcription of perſons, as to the children of the appointor. Sec Alexander v. 
Alexander, 2. Vez. 640+ and Robinſon v. Hardcaftle, in Mr. Brown's Rep. of Caſcs determined in Chancery during the zéth Year of his 
preſent Majeſty's Reign, p. 22.—In note 2, to page 216, it was contended, that the eſtates created by the exerciſe of powers of appoint- 
ment preceded from the time of their coming into exiſtence, all the uſes limited to take efle in default of appointment, and 
al: he rights and incidents annexed to them; and conſequently, that in the cafes where eſtates are limited to ſuch uſes as a per” 
ſon ſhall appoint, and for want of appointinent, to the ute of his right heirs, the appointment will be good againſt the wife's right of 
dower but in the ſame note it is obſerved, that there are reaſons why ſuch appointments ſhould not always be depended upon. The 
modes generally uſed to prevent the wife's dower ſeem open to objection, Sometimes the eſtate is limited to a purchator and a truſſee 
and their heirs, but as to the eftate of the truſtce and his heirs in truſt for the purchaſor and his heirs. This expoſes the purchutor 
to the chance of the truſtec's dying in his life; in which caſe the right of dower will attach upon the ctare. Sometimes the 
eſtate is limited to the purchaſor and a truſice, and the heirs of the truſtee, but in truſt for the purchaſor, Sometimes it is limited 
immediately 10 the truſtee and his heirs, in truf for the purchaſor and his heirs ; but all theſe modes arc obieftionable, as thev Keep 
the legal tee from the purchaſor, and expoſe him to all the inconvenience of its eſcheating to the crown for want of heirs of the truſtec, 
or of eus becoming veited in intants, married women, or perſons reſiding at a diſtance, not eaſily difcoverable, or not Willing to on m 
the conveyances required to be made of it. Sometimes even it may be conſidered to paſs in the general deviſe of the truſtce's will, and 
by that means become lettled at law to uſes in ſtrict ſettlement, and theretore not to be regained but by a fine or common recovery, 
an till the exiſtence of a tenant in tal not to be regained without the aid of parliament. It cannot therefore be defirable that the 
legal fee thould be outfianding in a truſiec. To prevent this, the eſtates may be firſt limited to ſuch uſes as rhe | urchafor thall by 
deed or will appoint, and for want of appointment, to the uſe of a rruſtee, his heirs and attigns, during the life he purchetor, in 
truſt for him, and ſubſect thereto to the uſe of the purchafor, his heirs and afligns. If this method be adopted, no doubt will remain 


of the wife's right of dower being eſſectually prevented; the purchaſor during his life will have the abſolute commaud of rhe legal 
fee, and at his death it will deſcend upon his heir. 


Lib. 3. 


opinion cel garrantie per fine & do- 
murt uncore un Collateral gar- 
rantie, come il fuit a le common 
ley, nient remedy per le dit eſta- 
tute, pur ceo que le dit eftatute 
except alienattons fer fine ove 
garrantie. 


Of Warrantie. 


opinion this warrantie by fine 
remaineth yet a collaterall war- 
rantie, as it was at the common 
law, not remedied by the ſaid ſta- 
tute, becaule the ſaid ſtatute ex- 
cepteth alienations by fine with 
warrantie, 


SeCt. 7 30. 


ET aſcuns auters ont dit, et 

uncore diont le contrarie, 
et ceo t Iour proofe, que come 
per meſme le chapiter de dit 
eftatute il eff ordeine, que le 
garrantie le tenant per le cur- 
tefie ne ſerra my barre al heire, 
non que il ad aſſets per diſcent, 
Sc. coment gue le tenant per le 
curteſie levie un fine de meſmes 
les tenoments oveſque garrantie, 
Sc. awuxy foriment come il poit 
faire, uncore cel garranty ne bar— 
ra my I heire, ſinon que il ad aſſets 
per diſcent, &c. Et jeocroy que ceo 
eft ley; et pur ceo ils diont, que 
ferroit inconvenient d'entender 
L'eſtatute en tiel forme, que un home 
que wad riens forſque en droit ſa 
feme purreit per fine levie per luy 
Þ+ de meſes I les tenements queux 
il ad forſque en droit ſa feme ove 
garranty, &c. barre I heire de 
moſmes les tenements ſans aſcun 
diſcent de fee fimple, &c. lou le 
tenant per le curteſie ces ne puit 


fat . 


AND ſome others have ſaid, 

and yet doe tay the contrary, 
and this is their proofe, that as by 
the ſame chapter of the ſaid ſta- 
tute it is ordained, that the war- 
rantie of the tenant by the courte- 
ſic ſhall be no barre to the heire, un- 
leſſe that he hath aſſets by diſcent, 
&c. although that the tenant by the 
courteſie levie a fine of the ſame 
tenements with warrantie, &c. as 
ſtrongly as hee can, yet this war- 


rantie ſhall not barre the heire, 


SeCt. 730, 731. 


unleſſe that hee hath aſſets by diſ- 


cent, &c. And I beleeve that this 
is law ; and therefore they fay, that 
it ſhould be inconvenient to intend 
the ſtatute in ſuch maner, as a 
man that hath nothing but in right 
of his wife might by ine icvied by 
him of the ſame tenements which 
he hath but in right of his wife 
with warraatic, &c. barre the heire 
of the ſame tenements without an 
diſcent of fee ſimple, &c. where 
the tenant by the courtche cannot 
doe this, 


Sect. 731, 


AMES its ont dit, que le fla- 

tute forra entend ſplonque cel 
forme, icilicet, lou le flatute & dit, 
cont nul fine oft levie en court le 
roy, ceo oft a dire, dont nul /yjal 


e, added L. ard M. and Roli. 
8 are, I. avd M. and Roh. 


+ meſme added L. and M. and Reh. 


UT they have ſaid, that the ſta- 
tute (hall bee intended after this 
manner, ſcilicet, where the ſtatute 
ſaith, whereof no fine is levied in 
the king s court, that is to ſay, 


fine 


{Plowd. 59. b. Ant. 115 2 360. 
a. 369. 2. 381. b.) 


1 


t naſmes not in L. and M. nor Roh. 
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Lib. 3. 


(10. Rep. 43. Ant. 381. b.) 


Cap. 13. 


fine eft droiturelment levy en la 
court le roy. Ft ceo eft, dont nul 
fine de le baron et fa feme ſoit 
levie en le court le roy, car al 
temps de le feſans del dit eſta- 
tute, chejcun eſtate de terres ou 
tenemeuts que ajcun home ou 
eme avoit, que diſcenderoit a 
fon heire, fuit fee femple fans 
condition, ou fur certame condi- 
tions en fait ou en ley. At pur 
ces que adonques tiel fine poit 
droiurelment eftre levie per le 
baron et ſa feme, et les heires le 
baron garronteront, &c. tiel gar- 
rantie barrera ] beire, * et ijint 
ile diont que ceſt I'entendement de 
["eſiatute, car fi le baron et ſa feme 
roront un feofjement en fee per 
fait en pais, fon beine apres le de- 
ceaſe le baron et fa feme avera 
bricfe d'entre ſur cui in vita, &c. 
nient obſtant le garrantie de le 
baron, dongque ft nul bid exception 
uit fait en Peſlatute de le fine 
levie, &c. donque I'heire averoit 
le briefe d'entre, &c. nient objtant 
le fine levie per le baron et ſa feme, 
pur ceo que les parolx de l'eftatute 
devant J exception de fine levie, 
Sc. ſont generale, Sc. c' giaſcavsir, 
que [here la feme apres le mort 
le pere et la mere ne ſoit barre 
q action, dil demaund I heritage 
o le mariage ſa mere per briefe 
d'entre, gue fon pere aliena en 
temps ſa mere, et iſſint coment 
que le baron et la feme alienent 
per fine, uncore ces eft voier, que 
le baron aliena en temps la mere, 
et iffint il ſerroit en caſe de la- 
tute, finen que tielx parolx fue- 
rant, ſcilicet, dout nul fine ef! luvie 
en la court le roy; et ut ils 
atont, que ceo eft a entender, at 


* &:c. added L. and M. and Roh. 


Of Wartantie. 


Seck. 731. 


whereof no lawfull fine is right- 
fully levied in the king's court. 
And that is, whereof no fine of the 
huſband and his wife is levied in the 
king's court, for at the time of the 
making of the ſaid ſtatute, every 
eſtate of lands or tenements that 
any man or woman had, which 
ſhould deſcead to his heire, was fee 
ſimple without condition, or upon 
certain conditions in deed or in law. 
And becauſe that then ſuch fine 
might rightfully be levied by the 
hutband and his wife, and the heires 
of the huſband ſhould warrant, &c. 
ſuch warrantie thall barre the heire, 
and ſo they ſay that this is the mean- 
ing of the ſtatute, for if the huſband 
and his wife ſhould make a feoffe- 
ment in fee by deed in the coun- 
tric, his heire after the deceaſe of 
the huſband and wife ſhall have a 
writ of entrie ſur cut in vitd, &c. 
notwithſtanding the warrantie of 
the huſband, then if no ſuch ex- 
ception were made in the ſtatute 
of the fine levied, &c. then the 
heire ſhould have the writ of en- 
trie, &c. notwithſtanding the fine 
levied by the huſband and his wife, 
becauſe the words of the ſtatute 
before the exception of the fine 
levied, &c. are generall, viz. that 
the heire of the wife after the 
death of the father and mother is 
not barred of action, if he demand 
the heritage or the marriage of 
his mother by writ of entrie, 
that his father aliened in the time 
of his mother, and fo albcit the 
huſband and wiſe aliened by fine, 
yet this is true, that the huſband 
aliened in the time of the mo- 
ther, and fo it {hould bee in that 
calc of the ſtatute, unleſſe that ſuch 

nul 


Lib. 3. Of Warrantie. 


nul fine per le baron et fa ſeme 
eft- levie en la court le roy, lequel 
eft loialment levie en tiel caſe; 
car fi les juſtices ont conuſans, 
que home que nad riens forſ- 
que en droit fa feme, voile levier 
un fine en ſon noſme ſolement, 
ils ne voylont, ne * unque de- 
voyent prender tiel fine d'eftire le- 
vie per le baron folement ſans T 
fa feme, Sc. Ideo quære de ceſt 
matter, &c. J 


words were, viz. whereof no fine is 


leviedin the king's court; and ſo the 


Sea. 732. 383 


ſay, that this is to be underſtood, (+ fad. 5 


whereof no fine by the huſband and 
his wife is levied in the king's court, 
the which is lawfully levied in ſuch 
caſe; for if the juſtices have know- 
ledge, that a man that hath nothing 
but in the right of his wife, will levie 
a fine in his name onely, they will 
not, neither ought they to take ſuch 
fine to be levied by the huſband 
alone without his wife, &c. Tdeo 
guære of this matter, &c. 


2 ay oye mon maiſter fir R. Newton, &c. who was a gentleman of an 


ancient family; in Latine, de nov vid; in French, de neufe wille; and a reverend 
learned judge, and worthily advanced to be chiefe-juſtice of the court of common pleas, whom 
our authour remembers with great reverence, as by his words you may perceive, calling him 
his maſter, and citeth his opinion delivered once in the court of common pleas, which our 
authour heard and obſerved (whoſe example therein it is neceſſary for our ſtudent to fol- 
low); but the latter opinion (as hath beene before obſerved) being Littleton's owne, is againſt 
the opinion of the lord Nætoton [4], and the law is holden cleerely with our authour at this 
day; and our authour (as in all other cafes) hath good authoritie in law to warrant his 
opinion: Nullius hominis authoritas tantum apud nos walere debet ut meliora non ſequeremur fi quis 


attulirit. 


Car ſi les juſtices ont conuſance, &c. Hereby it appeareth [e} that the 
judge, if hee knoweth it, ought not to take knowledge of a fine that worketh a wrong to a 


third perſon, 


Que ſerroit inconvenient. Argumentum ab inconvcuienti, is very forcible in law, as 


often hath beenc obſerved. 


Of the reſt of theſe three Sefiions fulicient hath brane fald befors, 


Sect. 732. 


ITE M. ef! aſeavoir, que en 

ceux parolx, ou I'heire de- 
mande I heritage, ou le mari- 
age ſa mere, ceſt parol (ou) eft 
un disjunctive, et eſt autant a dire, 
fi  betre demande le heritage ſa 
mere, ſcilicet, les tenements que 
fa mere avoit en fee ſimple per 
diſcent ou fer purchaſe, ou fi 
Fheire demaund le mariage ſa 
mere, Ceſtaſcavoir, les tenements 


* wnque not in L. and M. nor Roh, + noſme added L and M. and Rohs 


ALSO, it is to be underſtood, 

that in theſe words, where the 
heire demands the heritage, or the 
marriage of his mother, this word 
(or) is a disjunctive, and is aſmuch 
to ſay, if the heire demand the he- 
ritage of his mother, viz. the te- 
nements that his mother had in 
fee ſimple by diſcent or by pur- 
chaſe, or if the heire demaund 
the marriage of his mother, that is 


que 


9 K 


t Sc. not in L. and M. nor Roh, 


[4] Bracton 361. Ficts b. g. 
* 8. E. 2. Gar. 81, 
18. L.. 3. 51. . E. . 8 

Pl. Com. 57. 1 
(3. Rep. 77.) 
oY 731. 4 

e] 33. H. 6. 52. 5. E. 3. 
2. Eliz. Dier 8 15 - 
1. Mar. 89. 4 E. 3. 41+ 
7. Eliz. Dier 246. 
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Lib. z. 


Cap. 13. 


Of Warrantie. 


Sect. 733. 


que fueront dones a ſa mere en to ſay, the tenements that were giv- 


Frankmariage. 


(Ant. 16. a.) 
Vide SeR. g. 


[a] 6. E. 2. Vouch. 238. 
£2. E. 2. ib. 262. 14. H. 4. 15. 


[#] 38. E. 9 0 


Ce] Bract. fol. 37. 238. & Lib. 5. 
380, 381. Brit. fol. 106. b. 
Flet. lib. 5. cap. 15. & Lib. 6. 
cap. 23- 35+. H. 8, 8. Gar. go. 
F. N. B. 134 b. 


Brit, ubi ſup. Flet. ubi ſup. | 
11. H. 6. 48. 6. E. 2. Gar. 262. 


I move=mote, L. and M. and Roh. 


mote, L. and M. and Roh. 


en to his mother in frankmariage. 


Sener doe expound heritage of the mother to be the lands which the mother hath by 
diſcent; and that conſtruction is true, but the ſtatute, by the authoritie of Littleton, ex- 
tendeth alſo where the mother hath it by purchaſe in fee ſimple; for ſo ſaith Liztleron him- 
ſelfe, that this word (inheritance) is not only intended where a man hath lands by diſcent, 
but where a man hath a fee ſimple by purchaſe, becauſe his heires may inherit him. And 
albeit it be true, that the ſtatute extendeth to an eſtate in frankmariage acquired by purchaſe, 


yet doth it extend alſo to all eſtates in taile, aſwell by diſcent as by purchaſe ; for that frank- 
mariage is put but for an example, 


E G O et haredes 
met Wwarranti- 
zabimus, et imper- 


etuum defendemus. 

Vherein three things are to 
be obſerved. Firſt, that H- 
redes mei are words of neceſ- 
fitic, for otherwiſe the heires 
are not bound. [a] Secondly, 
though in the clauſe of the 
warrantie it bee not men- 
tioned to whom, &c. yet ſhall 
it be intended to the feoffee. 
[5] Thirdly, that the feoffor 
may by expreſſe words war- 
rant the land for the life of 
the feoffee, or of the feoffor, 
&c. but the recoverie in va- 
lue ſhall bee in fee. [c] Of 
this Brafon writeth in this 
manner: Et ego et hæredes 
mei warrantizabimus tali et 
heredibus ſuis tantum wel tali 
et heredibus et aſſignatis et hæ 
redibus aſſignatorum, vel aſſig- 
natis aſſignatorum, et earum 
heredibus, et acquietabimus et 
defendemus eos totam terram 
illam cum pertinentiis, contra 
omnes gentes, &c. Per hoc au- 
tem quod dicit (ego et hæredes 
mei) obligat ſe et heredes ad 


abarrantiam propinguos, et re- 


© motos, preſentes et futuros, et 


ſuccedentes in infinitum. Per 
hoc autem quod dicit (warran- 
tizabimus) ſuſcipit in ſe obli- 
gationem ad defendendum ſuum 
tenementum in poſſiſſione rei 
date et aſſignatos ſuos et eorum 
heredes et omnes alios, Ec. Per 
hac autem quod dicit (acquieta- 
bimus) obligat ſe et beredes 
ſuos ad acquietandum fi quis 


ded L. and M. Sc. only added in Roh. 


He. added L. and M. and Roh. 
co not in L. and M. nor Roh. 


Sect. 733. 
ITEM. come eft 


move 4. en divers 
faits ceux parolx 
en Latyne, Ego et 
hæredes mei * war- 
rantizabimus et im- 
perpetuum defende- 
mus; i a veier 
quel eſfect ad cel pa- 
rol, defendemus, en 
tiels faits ; et il ſem- 
ble. que il nad pas 


effect de garrantie, 


ne emprent en luy f 
la cauſe de garrantie; 
car gil iſſint ſerroit, 
que il prent eſfect ou 
cauſe de garrantie, 
donques il ſerroit mit. 
te en aſcuns fines le- 
vies en la court le 
roy : et home ne vei- 
et || ceo unque que 
ceſt parol defend - 
mus. furt en aſcun 
fine, mes tantſolement 
ceſt parol warran- 
tizabimus; per que 
ſemble, que ceſt parol 
§ et verbe warranti- 
20, ¶ fait la garran- 
tie, et eft la cauſe de 


＋ la not in L. and M. nor Roh. 
$ et verbe not in L. and M. nor Roh. 


A LS O, where it is 


contained in di- 


vers deedes theſe words 


in Latine, Ego et he- 
redes mei warrantiga- 
bimus et imperpetuum 
defendemus ; it is to 
be ſeene what effect 
this word (defendemus) 
hath in ſuch deeds ; 
and it ſeemeth that 
it hath not the effect 
of warrantie, nor com- 
prehendeth in it the 
cauſe of warranty ; for 


if it ſhould be ſo, that 


it tooke the effect or 
cauſe of warrantie, then 
it ſhould bee put in- 


to ſome fines levied 


in the king's court: 
and a man never ſaw 
that this word (de- 


fendemus) was in any 


fine, but only this 
word . (warrantizabi- 
mus); by which it 
ſeemeth, that this word 
and verbe (warranti- 


20) maketh the war- 


rantie, and is 


the 


cauſe of warrantie, and 


gar- 


1 mitt 


q as, Cc. ad- 


Lib. 3. Of Warrantie. 


garrantie, et nul au- no other word in our 
ter verbe en nojire law. 


ley. 


fervittum quam in cartd dona- 
tionis continetur,, Per hoc an- 
tem quod dicit (defendemus) 


Sect. 733. 


Plus petierit ſerwitii vel alind 


384 


obligat ſe et heredes ſuos ad 


defendendum fi quis welit ſervitutem ponere rei date contra formam ſuæ donationis, [4d] Hereby 
it appeareth, that neither defendere nor acquietare doth create a warrantie, but warrantizare 
only. Ard as Ego et heredes mei xvarrantizabimus, c. in Latine doe create a warrantie ; fo, 
I and my heires ſhall warrant, &c. in Engliſh, doth create a warrantie alſo. 

[e] It a man be bound to 4. in an obligation to defend ſuch lands to A. wher-of the obli- 
gor had infeoffed him for twelve yeares, &c. in this caſe if he be ouſted by a ſtranger with- 
out being impleaded, the obligation is forfeit : but if he bee bound to warrant the land, &c. 


the bond is not forfeited, unlefle the obligee be impleaded, and then the obligor muſt be 
readie to warrant, &c. . 


Dongues il ſerra mit en aſcuns fines, &c. Here Litton draweth an argu— 
ment from the forme and words of a fine ; and his reafon is this : that ſeeing that a fine is 
the higheſt and ſureſt kinde of aſſurance in law, if defendemus had the force of a warrantie, 
it would have beene contained in fines : and on the other fide, ſeeing this word wwarrantizo is 


contained in fines to create a warrantie, that therefore that word doth imply a warrantie, 
and not the other. | 


Et nul auter verbe en noſir e ley. Here it appeareth, that no other verbe in 
our law doth make a warrantic, but warrantizo only, which is only appropriated to create 


a warrantie. 

Bur, Qui bent diſtinguit ben? docet ; and here of neceſſitie you muſt diſtinguiſh, 
berweene a warrantie annexed to a fre:hold or inheritance, (whereot Littleton here 
and a warrantie annexed to a ward, which is a chatte!l reall ; for there, grant, demiſe, and 
the like, doe make a warrantie, And of warranties annexed to freeholds and inheritances, 
ſome be warranties in deed, and ſome be warranties in law. A warrantie in deed, or an 
expreſſe warrantic, (whereof Liztleron here ſpeaketh) is created only by this word varran- 
tizo ; but warranties in law are created by many other wor-s ; they be therefore called war- 
ranties in law, becauſe in judgement of law they amount to a warrantie without this verbe 
cvarrantizo. V] As dedi is a warrantie in law to the feoffee and his heires during the life 
of the feoffor, but conceſ} in a feoffment or fine implyeth no warrantie. (1) But before the 
ſtatute of quia emptores terrarum, if a man had given lands by the word Jedi, to have and to 
hold to him and to his heires, of the donor and his heires, by certain ſervices, then not 
only the donor but his heires alſo had beene bound to warrantie : but if before that ſtatute 
a man had given lands by this word didi, to a man and to his heires for ever, to hold of the 
chiefe lord, there the fcoffor had not beene bound to warrantic but during his lite, as at this 
day he is. 
| And albeit the words of the ſtatute of bigamis be, in cartis autem ubi continentur (dedi e 
conceſi, c.) yet if dedi be contained alone, it doth import a warrantie; for the ſtatute doth 
conclude, %% tamen feoffatur in witd ſud ratione proprii doni ſui tenetur warrantizare ; ſo as 
dedi is the word that implyeth warrantie, and not conceff. Alſo where the words of the ſta- 
tute bee further, fine clauſuld gue continet æuarrantiam, the meaning of the ſtatute is, that 
dedi doth import a warrantie in law, albeit there bee an expreſſe warrantie in the deed, 

For if a man make a feoftment by gedi, and in the deed doth warrant the land againſt 
J. S. and his heires, yet ded: is a generall warrantie during the life of the feoffor; and ſo 
was the ſtatute expounded in both points, [g] Hil. 14. El. in the court of common pleas, 
which I myſelfe heard and obſerved. [%] And if a man make a leaſe for lite reſerving a 
rent, and adde an expreſſe warrantie, here the expreſſe warrantie doth not take away the 
warrantie in law, for he hath election to vouch by force of either of them. And in Notes“ 
caſe note a diverſfitie betweene a warrantie that is a covenant reall, and a warrantie concern- 
Ing a chattell. [i] Alſo this word cxcambium doth imply a warrantie, | 

Alſo a partition implyeth a warrantie in law, as in the Chapter of Parceners appeareth. 
And homage aunceſtrell doth draw to itſelfe warrantie, as hath beene ſaid in the Chapter of 
Homage Aunceſtrell. 

And it is to be obſerved, that the warrantie wrought by this word dedi, is a ſpeciall war- 

rantie, and extendeth to the heires of the feoffee during the life of the donor only. But 
upon the exchange and homage anceſtrell the warrantie extendeth reciprocally to the heires, 


and againſt the heires of both parties: and in none of the caſes the atlignee ſhall nr by 
orce 


1.1 firſt. 
peaketh) 


[4] 46. E. 3. 28. 11. H. 4. 11. 
0. E. 2. Vouch. 2062. 

2. E. 4. 15. a. 

(Moor. 1739) 


8 2. E. 4. 15. tit, Det, 51. 
2. Roll. Abr. 296. Cro, Car. 5 
Dyer 255. a. Aut. 201. b. 


+ Rep. 8. g. Rep. 64.) 


46. E. 3.28. Vide Se dt. 1, 


SeR. 697. 

[*} 31. E. 3. Vouch. 24. 

12, Rich, 2. tit. Cont. de 
Vouch. 35. 29. E. g. 48. 

30. E. g. O. b. Symken dy mons' 
cate, 8. k. 3. 61. 19. E. 3. 
Vouch. 27, Temps E. 1. 
Vouch. 302. 3. H. 6. 17. 


[/] Leſtat. de Bigamis, c. 6, 

2. H. 7. 7. 6. II. 5. 2. 

48. E. 3. 6. 31. E. 1. tit. 
Vouch. 290. Fitz. N. B. 134. b. 
6. E. a. Vouch. 2 38. 

(Vaugh. 118.) 


(F. N. B. 134: b.) 


g] Hil. 14. Ef. in Com. Banc. 
h| Lib.q.tel.80. in Nokes' caſe. 
3.69. 9.E. 3.15. 10. E. 3.11. 
20. E. 3. Cont, de Gar. 3. 
31. E. 3. Vouch. 280. 
32. E. 3 ib. 102. 43. E. J- 3. 
2. E. g. tit. Cui in vita 1. 
g. E. 3. Formedon 44. 
Li] 4. E. 2. Vouch. 245, 
22. E. 3.3. 14. H. 6. 3. 
20. H. 6. 14. Lib. 4. fol. 122. 
in Buſtard's caſe, 15. K g. 
Bar. 855. 43, E. 3. 3. 
Lib. 1. f. 96. Lib. g. fol. 17. 
Spencer's caſe. Lib, 8. fol. 75. 
Sr. Stafford's calc, 


(1) What is ſaid by fir Edward Coke in this place, and the determination of the judges in Nokes“ cafe, 4. Rep. 80, and lord chief 


juſtice Vaughan's argument in Hayes v. Bickerſtaff, in his Reports, page 126, ſhould remove the ſcruples too oftcn entertained on the 
part of truſtees, reſpecting the propriety of their conveying by the word grazt. From the paſſages here referred to, it moſt clearly 
appears, that the word grant, when uſed in the conveyance of an eſtate of inheritance, does not imply a warranty; and that if it 
did, the- inſertion of any expreſs covenant on the part of the grantor, would qualify and reſtrain its force and operation within the in - 
port and effect of that covenant, as the law, when it appears by expreſs words how far the parties deſigned the warranty fhould ex- 
tend, will not carry it farther by conſtruction. There is theretore no reaſonable ground for truſtees objefting to convey by the word 
graut; but ſcrious objections may be raiſed in ſome caſes to purchaſers tak ing a coaveyance from them without it, Theſe are ſtated 
1n the following paſſage from Bridgman's Complete Conveyancer, vol. 1. 323.—“ Sir Jeffrey Palmer's reſolution concerning the word: 
give and grant in a CONveyance- = I conceive that care ought to be taken in a conveyance, of what nature ſoe ver it be, that there 
ebe not therein give and grant; for they imply a encral warranty, and ſhall not be qualified by tlie fected warranty following; u. 
** hath of late been thrice adjudged. H. I. — Sir feder Palmer's anſwer. Give implies a perſonal warranty, and fo is not always 
„ uſed.. The word grant, in a leaſe for years, is a covenant in law; or (as you may call it) a general warranty, if it be not qua- 
« liked by a covenant or warranty in fait: but if there be a covenant or warranty in fait, then it is reſtrained to the words of the 
% covenant ſubſequent, But in an eftate of inheritance where the fre paſſeth, there the word graut is neither a covenant in law, nor 
« warranty. For if it ſhould be a covenant in law, or warraily in itſelf, it would he there reſtrained and qualified by the wvarranty 
and covenants in fait. And a deed to yu an inheritance where jun is, cannot be without it; for if it be common in 5065 it 
* cannot paſs by the Ii very, but muſt paſs by the word grant. And I never vet ſaw a feoffoment without it. Jeffrey Palmer. How a 
enn * expoun ed with regard to the context, or to ſy nonimous or vther words, lec Com. Dig. Cov, (D.) Vin. Abr. Co- 
venant (L. 4. 


Lib. 3. Cap. 13. Of Warrantie. Seck. 733. 


force of any of theſe warranties, but in the caſe of the exchange and ded}, the aſſignee ſhall 
rebutt, but not in the caſe of homage anceftrell. 


) 28. AM. 33. 14-1. 4. 5 [Z] And { no man ſhall have a writ of contra formam collationis, but orly the feoffee and 
13. E. 3. 18. 4. E. . A. his heires which be privie to the deed; but an aſſignee may rebutt by force of the deed.” 
2 1, & 202, 19. E- 3. I] If a man make a gift in taile, or a leaſe for lite of land, by deed or without deed, 


A o s . - E, . * . * . . ou 

RE . 11. 6. 7. ” - erving a rent, or of a rent ſervice by deed, this is a warrantie in law, and the donee or 

33. H. 8. Dyer 31. leſſce being 3 ſhall vouch and recover in value. And this warrantie in law ex- 

10. H. 7. 1, b. F. N. B. 163.2. tendeth not only againſt the donor or leffor, and his heires, but alſo againſt his aflignees of 

* * . TR: 105, the reverſion ; and ſo likewiſe the aſſignee of leſſee for lite ſhall take benefit of this warrantic 

55 3.67. 4 E. 2. ibid. 108. in lau- 

6. E. 3. 11. 60. 7. E. 3.6. : . . "Tl 2 
Ar [] When dower is aſſigned there is a warrantie in law included, that the tenant in dower 


18. E. 3. 8. 22. F. 3. 3. 124 p * 8 
3. H. : 13- 6-H. 7.2. 14-E.2, being impleaded, ſhall vouch and recover in value a third part of the two parts whereof ſhe 


Car. 32. F. N. B. 13+ g- 1s dowable. (1) 


5. E. 3. 87. 40 E. g. And it is to be underſlood, that a warrantie in law and aſſets is in ſome caſes a good bar. 
Kg ok — _ . [=] In a formedon in the diſcender the tenant may plead, that the anceſtor of the de- 
4 1 3 : mandant exchanged the land with the tenant for other lands taken in exchange, which de- 
43. All. 32. 30. E. 3. 7. ſcended to the demandant, whereunto he hath entred and agreed; or if he hath not entred 
F. N. B. 149. m. and agreed unto the lands taken in exchange, then the tenant may plead the warrantie ia 
2 RS 0 law, and other aflets defcended. 3 1 : 

8 A 3 [e] If tenant in taile of lands make a gift in taile, or a leaſe for life, rendring a rent, 
13. E. 3. Gar. 35. and dieth, and the iſſue bringeth a formedon in the diſcender, the revertion and rent ſhall 


not barre the demandant ; becauſe by his formedon he is to defeat the reverſion and rent, 
Et non poteft adduci exceptio ejuſdem rei, cijus 1 diſſolutio. 

[þ] 16, E. 3. Age 438. [p] But if other aſſets in fee ſimple doe deſcend, then this warrantie in law and aſſets is a 
18, E. 3. 8. 31. E. 3. Gar. 29. good barre in the formedon. 

Here foure things are to be obſerved: firſt, that no warrantie in law doth barre any colla- 
terall title, but is in nature of a lineall warrantie ; herein the equitie of the law is to be ob- 
ſerved. | 

Secondly, that an expreſſe warrantie ſhall never binde the heires of him that maketh the 

(1. Rep. 10.) warrantie, unleſſe (as hath beene ſaid) they be named: as for example, Littleton here ſaith 
( Ego et hæredes mei); but in caſe of warranties in law, in many caſes the heires ſhall bee bound 


to warrantie, albeit they be not named. 
Thirdly, that in ſome caſes warranties in law doe extend to execution in value, of ſpe- 


Vide lib. 4. fol. 121. Buſtard's _ b ) 

caſe. ciall lands, and not generally of lands deſcended in fee ſimple, as you may ſee at large in 
. my Reports, 

[73 45+ E. 3. 20. b. [21 Fourthly, that warranties in law may be in ſome caſes created without deed, as upon 


gifts in taile, leaſes for life, eſchanges, and the like | 
And ſeeing ſomewhat hath beene ſaid out of Bra#on and other antient authors, concerning 
aſſignees, it is neceſſarie to ſhew who ſhall take advantage of a warrantie, as aſſignee by way 

of voucher, to have recompence in value. 

{r] 14. F. 3. Gar. 33. (rj If a man infeoffe A. and B. to have and to hold to them and to their heires, with a 
13- E. 1. Gar. 83. clauſe of warrantie, grædictis A. et B. et eorum haredibus et affignatis : in this caſe if J. dieth, 
| and B. ſurviveth and dieth, and the heire of B. infeoffeth C. he ſhall vouch as aſſignee, and 
Lib. 5. fol. 17. b. ia Spenſer's yet he is but the aſſignee of the heire of one of them; for in judgement of law the aſſignee 


caſe. 38. E. 3. 21. of the heire is the aſſignee of the anceſtor, and ſo the aſſignee of the aſſignee ſhall vouch in 
infinitum, within theſe words, (his aſſignes.) 
[/] 12: E. 2. Vouch. 263. [/] If a man infeoffeth 4. to have and to hold to him, his heires and aſſignes; A. in- 


19: E.2. Gar. 85. 13. E. 1. feotteth B. and his heires, B. dieth, the heire of F. ſhall vouch as aſſignee to A.; ſo as heires 
ib. 93. Lib. 3. fol. 17. Spenler's of afſignees, and aſſignees of aſſignes, and aſſignees of heires are within this word (aſſignes); 


_ E. 3: 9+ which ſeemed to be a queſtion in BraFon's time. And the aflignee ſhall not only vouch, but 
Bract. ubi ſup. 9. E. 2. alſo have a warrantia carte. 


Garr. de Chart. 30. 36. E. 3. If a man doth warrant land to another without this word (heires), his heires ſhall not 
Gar. 1. 4. H. 8. Dy. 1. vouch : and regularly if he warrant land to a man and his heires, without naming aſſig nes, 
F, I. 2 6. E. 3. 68. his aſſignee ſhall not vouch, [?] But if the father be infeoffed with warrantie to him and his 

22. 74 3 229 a. heires, the father infeoffeth his eldeſt ſon with warrantie and dieth, the law giveth to the ſonne 

40. E. 3. 14. 24. E. 3. 36. ad vantage of the warrantie made to his father, becauſe by act in law the warrantie betweene 

11. H. 4. 94. 3% E. 3. 1. the father and the ſonne is extinct. 

3. E. g. Age 19. Pl. Com. 418. But note, there is a diverſitie betweene a warrantie that is a covenant reall, which bind- 
ethi the partie to yeeld lands or tenements in recompeace, and a covenant annexed to the 
land, which is to yeeld but dammages, tor that a covcaant is in many caſes extended fur- 

6 ther than the warrantie. N pag : | - Re 

* : : 1] It hath beene adjudged, that where two coparceners made partition of land, an 
nnn, 4 one made a covenant with the other, to acquite her and her heires of a ſuit that iſſued 
' out 


(1) T-2ant by the curteſy ſhall not vouch, becauſe he ſhall not recover in value, 10. H. 7. 10. b. but he may pray in aid of him 
in the reverſion, Hob. Rep. 21» 


Lib. 3. Of Warrantie. 


Sect. 733. 


* 4 


out of the land the covenantee aliened. In that cafe the aſſignee ſhall have an, action of (3. Rep. 18. a. iu Spencer's caſe.) 


r ; and yet he was a ſtranger to the covenant, becauſe the acquitall did runne with 
the land. | 

[x] A. ſeiſed of the mannor of P. whereof a chappell was parcell, a prior with the aſſent 
of his covent covenanteth by deed indented with A. and his heires to celebrate divine ſer- 
vice in his ſaid chappell weekely, for the lord of the ſaid mannor, and his ſervants, &. 
In this cafe the aſſignees ſhall have an action of covenant, albeit they were not named, for 
that the remedie by covenant doth runne with the land, to give ee es to the partie 
nds, and was in a manner appurtenant to the mannor. [y] But it the covenant had 

Yceene th a ſtranger to celebrate divine ſervice in the chappell of 4. and his hcires, there 
the aſhgnee ſhall not have an action of covenant ; for the covenant cannot be annexed to the 
mannor, becauſe the covenantee was not ſeiſed of the mannor. See in Spencer's cafe before 
remembred, divers other diverfities betweene warranties and covenants which yceld but 
dammages. 

And here it is to be obſerved, that an aſſignee of part of the land ſhall vouche as aſſignee, 
[*] As if a man make a feoffement in fee of two acres to one, with warrantie to him, his 
heires and aſſignes, if he make a feoffement of one acre, that feoffer ſhall vouche as aſſignee; 
for there is a diverſitie betweene the whole eſtate in part, and part of the eſtate in the whole, 
or of any part. As if a man hath a warrantie to him, his heires, and affignes, and he make a 
leaſe for life, or a gift in taile, the leſſee or donce ſhall not vouch as aſſignee, becauſe he hath 
not the eſtate in fee ſimple whereunto the warranty was annexed ; but the leſſee for life may 

ray in aide, or the leſiee or donee may vouch the leſſor or donor, and by this meanes hee 
Mall take advantage of the warranty. But if a leaſe for life, or a gift in taile be made, the 
remainder over in fee, ſuch a leſſee or donce ſhall vouch as aſſignee, becauſe the whole eſtate 
is out of the leſſor, and the particular eſtate and the remainder doe in judgement of law to 
this purpoſe make but one E 

[a] It a man infeofte three with warrantie to them and their heire*, and one of them re- 
leaſe to the other two, they ſhall vouch ; but if he had releaſed to one of the other, the war- 
rantie had beene extinct for that part, for he is an aſſignee. 

[4] If a man doth warrant land to two men and their heires, and the one make a feoffment 
in tee, yet the other ſhall vouch for his moitie. If a man at this day be inteoffed with war- 
rantie to him, his heires, and aſſignes, and he make a gift in taile, the remainder in fee, the 


[x] 42. F. 3. 3. 8. Laur. Paken- 
ham's caſe. &. H. 4. 6. 

6: H. 4. 1 & 2. Rulfe Brabſori's 
cafe. Lib 5, fol. 17, 18. Speu- 
cer's caſe. 


['y] #. H. 4. 6. Hen, Horne's 


caſe, 6. H. 4. 1. LIb. 53. fol. 17,6. 
Spencer's caſe. 


64 18. E. 2. 52. 10. E. 3. 38. 
5+ E. 3. 40. 12. E. g. Counter- 
plea de Vouch. 48. 14. E. 4. 
Voucher 108. 5. E. 3 ibd.178. 
13. E. 3. ibid. 119, 40. E 3 22. 
41. E. 3. Vouch, 69. & 100. 
32. E. 3 ibid. 

(Hob. 25.) 28 

And this diverſtie was agreed 
Hill. 14. Eliz. in Common 
Banco, which I heard and ob- 
ſerved, 


[a] 40. E. 3. 14. 40. AT. 5+ 
33- H. 6. 4. 37. H. 8. Aliena- 
tion ſans licence g- 8. H. 4. 8. 
[5] 11. R. 8. Detin. 46. 

7. E. 3.35. 46. E. 3-4 


donee make a feoff. ment in fee, that feoffce ſhall not vouch as affignee, becauſe no man ſhall (Sce Vaugh. 388.) 


vouch as aſſignee, but he that commeth in, in privitic of eſtate ; but he muſt vouch his 
feoffor, and he to vouch as aſſignee, but ſuch an aſſignee may rebutte. It the warrantie be 
made to a man and his heires without this word (aſſignes), yet the aſſignee, or any tenant of 
the land may rebutte. And albeit no man ſhall vouch or have a wvarrantia carte, either as 
rtie, heire, or aſſignee, but in privitie of eſtate, yet any that is in of another eſtate, be it 

y diſſeiſin, abatement, intruſion, uſurpation, or otherwite, ſhall rc butte by force of the war- 
rantie, as a thing annexed to the land, which ſometime was doubted [e] in our bookes. But 
herein is a diverſitie to be obſerved, when in the caſes aforeſaid he that rebutteth claimeth 


under the warrantie ; and when he that would rebutte claimeth above the ky ray” for 


there he ſhall not rebutte. And therefore if lands be given to two brethren in fee imple, 
with a warranty to the eldeſt and his heires, the eldeſt dieth without ifſue, the ſurvivor albeit 
he be heire to him, yet ſhall he neither vouch nor rebutte, nor have a twarrantia carte, be- 
cauſe his title to the land is by relation above the fall of the warrantie, and he commeth not 
under the eſtate of him to whom the warrantie is made, as the diſſeiſor, &c. doth. 

[a] If a man make a gift in taile at this day, and warrant the land to him, his heires and 
aſſignes, and after the donee make a feoffement and dieth without iſſue, the warrantie is ex- 
pired as to any voucher or rebutter, for that the eſtate in raile whereunto it was kit is ſpent ; 
otherwiſe it is, if the gift and feoffement had beene made before the ſtatute of donis condi- 
tionalibus; for then both the donce and feoffee had a tee ſimple ; and ſo are our bookes to be 
intended in this and the like caſes. | 

[e] If A. be ſeiſed of lands in fee, and B. releaſeth unto him or confirmeth his eſtate in fee 
with warrantie to him, his heires and aſſignes; all men agree this warrantie to be good: but 
ſome have holden, that no warrantie can be raiſed upon a bare releaſe or confirmation with- 
out paſſing ſome eſtate or tranſmutation of poſſeſſion. [7] But the law, as it appeareth by 
Littleton himſelfe, is to the contrary, and that both the party, and (as ſome doe hold) his aſſig- 
nee ſhall vouch ; but he that is vouched in that caſe muſt be preſent in court, and ready to en- 
ter into the warranty and to anſwer, and the tenant muſt ſhew forth the deed of releaſe or 
confirmation with warrantie, to the intent the demandant may have an anſwer thereunto, and 
either deny the deed, or avoid it; for that at the time of the confirmation made, he to whom 
it was made, had nothing in the land, &c. for otherwiſe the demandant may counterplead the 
voucher by the ſtatute of V. 1. viz, that neither vouchee nor any of his anceſtors had any 


9 L 


ſc] 38. E. 3. 21. 26. E. 3. 56. 
Lib. 10. fo. 96. b. Seymour's 
caſe. 7. E. 3- 34, 25+ 8. E. 3. 10. 
46. E. 3. 4 10. E. 3. 42. 

5. E. 3. 18. 
= Aſſ. 5. 35. AMT. g. 
22. All, 39. 88. 31. Al. 13. 


d Lib. g. fol. 62, 63. Lincolne 
Cullege cale. 


[e] 14. E. 3. Garr: 108. 
18. H. 7. 1. 


F] 11-H. 4. 22. 10. E. 3. 82. 
. E. 3. 27. Vid. Scct. 706. 728. 
& 745. 

W. 1. cap. 40. 


ſeiſin 


Lib. 3. 


Vide 20. E. t. Statute de vocat. 
ad warrant, 


[gs] 22. H. 6.15. 19. H. 6. 73 

20. H. 6. 73. 2. H. 4. 1g. 

41. E. g. Carr. 13. 43, E. g. 17+ 

43- All. 42. 12. Aff. 17. 

12. E. 3. taile 3. 22. E. 4. 16. b. 

44. E. 3. 40. 44. ANT. Baſling- 

born's. AMT. lib. 10. fol. 97. 

Seymour's cafe. 

[9] Lib. z. fo. 63. Lincolne 
ollege caſe, 

Ii] 29. E. 3. 70. 17. E. 2. 

Joinder in action 1. 11. E. 4. 8. 


11. H. 4. 9. 


Ant. a0. b.) 


Cap. 1 3. 


Of Warrantie. Sect. 7 34. 


ſeiſin whereof he might make a feoffement. And this is grounded upon the ſaid ſtatute of 
. 1. the words whereof be, il neir ſon garrantor en preſent, (1) que luy voile garranter de ſor 
gree, et maintenant enter en reſpons, otherwiſe the tenant muſt be driven to his warrantia 
cartæ. 

[e] But a warrantie of it ſelfe cannot enlarge an eſtate; as if the leſſor by deed releaſe to 
his leſſee for life, and warrant the land to the leſſee and his heires, yet doth not this enlarge 
his eſtate. 

] If a man make a feoffement in fee with warrantie to him, his heires and _—_ by 
deed (as it muſt be), and the feoffee enfeoffeth another by paroll, the ſecond feoffee ſhall 
vouche, or have a wwarrantia carte (as hath beene ſaid) as aſſignee, albeit he hath no deed of 
the aſſignment, becauſe the deed comprehending the warrantie, doth extend to the affignees 
of the land; and he is a ſufficient aſſignee, albeit he hath no deed, 

[/] If a man infeoffe two, their heires and affignes, and one of them make a feoffement in 
fee, that feoffæe ſhall not vouch as aſſignee. (2) 

If a man make a feoffement in fee to A. his heires and aſſignes, A. infeoffeth B. in fee, who 
re-infeoffeth A. he or his aſſignes ſhall never vouche, for A. cannot be his own aſſignee. But 
if B. had infeofted the heire of A. he may vouche as afſignee ; for the heire of A. may be 
aſſignee to A. inaſmuch as he claimeth not as heire, 

[+] If a man make a feoffement by deed of lands to A. to have and to hold to him and his 
heires, and bind him and his heires to warrant the land in forma prædicqtã; this warrantie ſhall 
extend to the feoffee and his heires: but if he had warranted the land to the feoffee, the 
warrantie had not extended to his heires, except the words had bcene to him and his heires, 


If a man letteth lands for life, the remainder in taile, the remainder eddem formd, this is 
a good eſtate taile, quia idem ſemper refertur proximo precedenti. (3) 


SeCt. 734. 


Fl TEM, ji tenant en taile ſoit 

ſeiſie des * terres deviſables 
per teſtament ſolonque le cuſtome, 
Sc. et le tenant en tayle alien 
+ meſmes les tenements a ſon 
rere en fee, et ad iſſue, et de- 
vie, et puis ſon frere deviſa per 
fon teſtament meſmes les tene- 
ments a un auter en fee, et oblige 
luy et ſes heires a garrantie, &c. 
et moruſt ſans iſſue ; il ſemble que 
ceſt garrantie ne barrera my 
Fifſue en tayle, gil voit ſues fon 
briefe de formedon, pur ceo que 
ceſt garrantie ne diſcendera my 
al iſſue en le tayle, entant que ie 
uncle del iſſue ne fuit my oblige a le 
garrantie en ſa vie: ne Þ que il 
ne puiſſoit garranter les tenements 
en ſa vie, entant que le deviſe ne 
puiſſoit prender aſcun execution 


on effect, forſque apres ſon de- 


S jerres—tenements, L. and M. and Roh. 


ceaſe. Et entant que le uncle en 
ſon vie ne fuit tenus de garran- 
ter, tiel garrantie ne poit diſcen- 


1) i. e. if he have not his zvarrantor preſent . . fas 
(3 The other may vouch for his moiety, as is obſerved in the preccding page : but if they make partition, both have loſt it. 


Hob. 25. 


+ meſmes not in L. and M. nor Roh. 


LSO, if tenant in taile be ſeiſed 

of lands deviſable by teſtament 
after the cuſtome, &c. and the 
tenant in the tayle alieneth the 
ſame tenements to his brother in 
fee, and hath iſſue, and dieth, and 
after his brother deviſeth by his 
teſtament the ſame tenements to 
another in fee, and bindeth him 
and his heires to warrantie, &c. 
and dieth without ifſue ; it ſeem- 


eth that this warrantie ſhall not 


barre the iſſue in the taile, if 
hee will ſue his writ of forme- 
don, becauſe that this warrantie 
ſhall not deſcend to the iſſue 
in tayle, in ſo much as the uncle 
of the iſſue was not bound to 
the ſame warrantie in his life- 
time: neither could hee warrant 
the tenements in his life, inſo- 
much as the deviſe could not take 
any execution or effect until after 


his deceaſe. (4) And inſomuch as 


the uncle in his life was not 


der 


+ que il ne not in L. and M. nor Roh. 


(3) A man enfcoffeth three by deed, and warranteth the land to them, et cui libet eorum, this is a joint warranty, becauſe the eſtate 


or intereſt was joint; but if the eſtates were ſeveral, the warranty would be ſeveral. 5. Re 


P- 19 


(40 Upon a ſimilar principle it was held, that a perſon could not deviſe land in frankmarriage, becauſe the donee could not hold of 
the donor. Ant. 21. b. : 


Lib. 3. 


der de luy al iſſue en le tayle, 
Sc. car nul choſe poit diſcen- 
der del auncefler a ſon Heire, 
Anon que meſme ceo fuit en I aun 


Of Warrantie. 


held to warrantie, ſuch warrantie 
may not deſcend from him to the 
iſſue in the tayle, &c. for nothing 
can deſcend from the anceſtour to 


Sect. 735. 
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ceſter. his heire, unleſſe the ſame were 


in the anceſtour. (1) 


HEE our author declareth one of the maximes of the common law, that the heire ſhall 

never be bound to any expreſſe warrantie, but where the anceſtor was bound by the 

ſame warranty ; for if the anceſtor were not bound, it cannot deſcend upon the heire, 

which is the reaſon here yeelded by Liteleton. [I] If a man make a feoffement in fee, and 

binde his heires to warrantie, this is void by the warrant of this maxime, as to the heire, be- 

cauſe the anceſtor himſelte was not bound, Alſo, if a man binde his heires to pay a ſumme 

of money, this is void, And of the other ſide, if a man binde himſelfe to warranty, and graaan li. 2. fo. 37. 238, 

binde not his heires, they be not bound; for he muſt ſay, as it appeareth before, Ego et he- Britton, fol. 106. b. 

redes mei warrantizabimus, & c. [m] And Fleta ſaith, Nota quid ret non tenetur in Anglia ad I] Fleta, lib. s. caps 55. 

Adebita anteceſſoris reddenda, nift per anteceſſorem ad hoc fuerit obl gatus, preterquam debita regis 2 - 1 . 

tantùm : A fortiori in caſe of warrantie, which is in the realtie. 4 * Oo. 09. 8 
But a warrantie in law may binde the heire, although it never bound the anceſtour, and 

may be created by a laſt will and teſtament. [=] As if a man deviſe lands to a man tor [(z] 18. E. 3. 8. 

lite or in taile reſerving a rent, the deviſee for life or in taile ſhall take advantage of this 

warrantie in law, albeit the anceſtor was not bounden, and ſhall binde his heires alſo to war- 

rantie, although they be not named. Alſo an expreſſe warrantie cannot be created without 

deed, and a will in writing is no deed, and therefore an expreſle warrantie cannot be created 


(6. Rep. 33. 2. Cro. 559. 
10. Rep. 95s) 


[1] 31. E. 1. Grant. 8;. 
(Hob. 130. Ant. 213. b.) 


by will. 


Sect. 735. 


AU XY, un garrantie ne poit 

aler * ſolonque la nature 
des tenements per le cuſtome, 
Sc. mes tantſolement ſolonque le 
forme del common ley. 
le tenant en taile ſoit ſeiſie des 
tenements en burgh Engliſb, 
lou le cuſtome eft, que touts les 
tenements deins meſine le bo- 
rough devoyent diſcender a le 
fits puiſne, et il diſcontinua le 
tayle ove garrantie, &c. et ad 
72 deux fits, et moruſt ſciſie des 
auters terres ou ktenements en 
meſine le burgh en fee ſimple a 
le value ou pluis de les tene- 
ments tailes, &c. uncore le puiſne 
fits avera un formedon de les 
+ terres tailes, et ne ſerra my barre 
per le garrantie ſon pere, coment 
que 4 80 a luy diſcendiſt en fee 
ſimple de meſme le pere, ſolongue 


* ſolonque—ſans, L. and M. and Roh. 


Car ſi 


ALSO, a warranty cannot goe 

according to the nature of 
the tenements by the cuſtome, 
&c. but onely according to the 
forme of the common law. For 
if the tenant in taile be ſeiſed of 
tenements in borough Engliſh, 
where the cuſtome is, that all the 
tenements within the ſame bo- 
rough ought to deſcend to the 
youngeſt ſonne, and hee diſconti- 
nueth the taile with warranty, &c. 
and hath iſſue two ſonnes, and dy- 
eth ſeiſed of other lands or tene- 
ments in the ſame borough in fee 
ſimple to the value or more of the 
lands entailed, &c. yet the young- 
eſt ſonne ſhall have a formedon of 
the lands tailed, and ſhall not bee 
barred by the warrantie of his fa- 


ther, albeit aſſets deſcended to him 


in fee ſimple from his ſaid father 
le 


Þ+ terreg=lenements, L. and 


"ts 


M. and Roh, 


(1) It is a general rule, that the heir cannot take any thing by deſcent when the anceſtor is ſecluded from taking. Ant. 99. b. 
Tf a father and his heir apparent join in a watranty, the keir is doubly bound, by his own warzanty, and as heir to his father. 


Moor. 20, 


Lib. 3. 


(3. Rep. 86.) 


Vid. Se. 603. 718. & 737. 
(2. Rep. 25) 

[a] 11. E. 3. Det. 7. 

11. H. 7. 12, 


ſo] 175. E. g. Joint. 41. 

16. H. 7.13. 29. E. 3. 46. 
12. H. 7. 3. 88. E. 3. 1. 

17. E. 3.8. go. E. 3. 40. 

19. H. 6. 55. Lib. 3. fol. 14 
Matthew Herbert's caſe. 

(1. Leon. 322. March. 125- 
Allen 41. Savil. 692. Clay. 3.) 


* C'. added L. and M. and Roh. 


Cap. 13. 


le cuſtome, &c. pur ceo que li gar- 
rantie diſcendiſt a fon eigne frere 
que eſt en pleine vie , et nemy fur 
le puijne. + Et en meſme le maner 
eft de collaterall garrantte . fait 
de tiels tenements, lou le gar- 
rantie diſcendiſt ſur Teigne fits, 


Sc. co ne barrera my le puijne 


fits, Ec. 


Sect. 


EN meſme le maner eft de tene- 
ments en le countie de Kent, 
queux ſont appelles gavelking, 
les queux tenements font de par- 
tibles enter les freres, Sc. jo- 
longue la cuſtome ; ft aſcun 
tie! garrantie ſoit ſait per ſon 
aunceſter, tiel garrantie diſcen- 
dera tantſolement al heire que eſt 
heireal common ley, & ceſtaſcavoir, 
al eigne frere, ſolonque la conu- 
fans del common ley, et nemy a 
touts les heires queux ſont Heires 
de tiels tenements ſolonque le cuſ- 
tome ||. 


Of Warrantie. 


Sect. 736, 737. 


according to the cuſtome, &. be- 
cauſe the warranty deſcendeth up- 
on his elder brother who is in full 
life, and not upon the youngeſt, 
And in the ſame manner is -it of 
collaterall warranty made of ſuch 
tenements, where the warranty 
deſcendeth upon the eldeſt ſonne, 
&c. this ſhall not barre the 
younger ſon, &c. 


736. 


N the ſame manner is it of 

lands in the county of Kent, 
that are called gavelkinde, which 
lands are dividable betweene the 
brothers, &c. according to the 
cuſtome ; if any ſuch warrantie be 
made by his anceſtor, ſuch war- 
rantie ſhall deſcend onely to the 
heire which is heire at the com- 
mon law, that is to ſay, to the elder 
brother, according to the conu- 
{ance of the common law, and not 
to all the heires that are heires 
of ſuch tenements according to 
the cuſtome. 


EREUPON ad'verſit'c is to be obſerved betweene the lien reall, and the lien perſonall 

for the hen reall, as the warrantie, doth ever deſcend to the heire at the common law; 

[+] but the lien perſonall doth binde the ſpeciall heires, as all the heires in gavelkind, and 
the heire on the part of the mother, as hath beene ſaid, 

[9] If two men make a feoffement in fee with a warranty, and the one die, the feoffee 

cannot vouche the ſurvivor only, but the heire of him that is dead alfo ; (1) but otherwiſe, if 

two joyntly binde themſelves in an obligation, and the one die, the ſurvivor only ſhall be 


charged. 


Sect. 737. a 


JT EM, þ tenant en le taile ad 
tſſue deux files per divers ven- 
ters, et moruſt, et les files en- 
front, et un eſtrange eux diſſei- 


fiſt de meſmes les tenements, et l'un 


ae ¶ eux releſja per fon fait a te 
diſſeiſor tout fon droit, et oblige 
luy et fes heires a garrantie, et 


moruſft ſans iſſue: en ceſt caſe la 


+ Et not in L. and XI. vo Reh. 


etyne frere, ſolonque la conuſuns de! common ley, not in L. and M. nor Roh. 


tes fill:s, L. and M. and Roh. 


A L.SO, if tenant in taile hath iſſue 

two daughters by divers ven- 
ters, and dieth, and the daughters 
enter, and a ſtranger diſſeiſeth them 
of the ſame tenements, and one of 
them releaſeth by her deed to tlie 
diſſeiſor all her right, and biude 
her and her heires to warrantie, and 
die without iſſue: in this caſe the 


foer 
' Le. added L. and M. and Roh. 5 ceflaſgaworr al 
jd Cs added Lo and. M. and Roh. q| LX 


(1) This ſeems to be contradicted in Moore 20, where it is ſaid, that if two are vouched, and one of them makes default, the 
grand cape ad valentian thall iſſue againſt him who made the defauir; and it one of them dies, the heir and the ſurvivor of them 
may be vouched, or the ſurvivor of them only, at the clectien of him who hath the warranty. 


Lib. 3. 


UVell [ 4. 


Of Warrantie. 


foer que furveſquiſt poit bien en- 
ter et cuſter le diſſeiſor de touts 
les tenements, pur ceo que tiel 
garrantie n'eſt pas diſcontinu- 
ance ne collateral garrantie a la 
foeer que ſurvęſquiſt, pur ceo que 
as font de demy ſanke, et Pun ne 
toit eftre beire a lauter, ſolonque 
le cours del common ley. 
auterment eſt, lou y font files del 


tenant en taile per un meſme 


Mes 


venter, 


Seck. 738. 


ſiſter which ſurviveth may well 
enter, and ouſt the diſſeiſor of all 
the tenements, becauſe ſuch war- 
rantie is no diſcontinuance nor 
collaterall warrantie to the fiſter 
that ſurviveth, for that they are of 
halfe bloud, and the one cannot be 
heire to the other, according to the 
courſe of the common law. 
otherwiſe it is, where there bee 
daughters of tenant in taile by one 


But 


HE reaſon of this is in reſpect of the halfe bloud, whereof ſufficient hath beene ſaid in 
the firſt booke, in the Chapter of Fee Simple. 


Two brothers be by demy venters; the eldeſt releaſeth 


the uncle, and dieth without iflue, the uncle dieth, the warrantie is removed, and the younger 
brother may enter into the land, 


ITE M. / tenant 

en taile leſſa tes 
tenements a un * home 
fur terme de vie, le 
remainder a un au- 
ter en fee, et un col- 
lateral aunceſter con- 
furma le ſtate del te— 
nant a terme de vie, 
et oblige luy et ſes 
beires a garrantie pur 
terme de vie del te- 
nant a terme de vie, 
et moruſt, et le tenant 
en taile ad iſſue et de- 
vie; ore I'rſſue eſt barre 
a demander les tene- 
ments per briefe de 
formedon durant le 
vie le tenant a terme 
de vie, per cauſe del 
Collateralgarrantie di- 
ſcendu ſur le iſſue en 
le taile. Mes apres 
le deceaſe de le te- 


Seck. 738. 


LSO, if tenant in 
taile letteth the 
lands to a man for 
terme of life, the re- 
mainder to another in 
fee, and a collaterall 
anceſtor confirmeth 
the ſtate of the tenant 
for life, and bindeth 
him and his heires to 
warrantie for terme of 
the life of the tenant 
for life, and dieth, and 
the tenant in taile hath 
iſſue and dies; now 
the iſſue is barred to 
demand the tenements 
by writ of formedsn 
during the life of te- 
nant for life, becauſe 
of the collaterall 
warrantie deſcended 
upon the iſſue in taile. 
But after the deceaſe 
of the tenant for life, 


albeit 
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with warrantie to the diſſeiſor of (Ante 12. 3. 14. 2.) 


ERE it appeareth, that VideScR.. 733. & 706. 


a warrantie may be raiſ- 
ed by a contirmation which 
transferreth neither citate nor 
right, whereof ſufficient hath 
beene ſaid before, 

A garrantie fur 
terme de vie, Sc. (;] 
This proveth that a warrantie 
may be limited, and that a 
man may warrant lands aſwell 
for terme of life or in taile, 
as in fee, (1) 

If tenant in fee ſimple 
that hath a warrantie for 
life, either by an expreſſe 
warrantie or by deui, be im- 
pleaded and vouch, hee ſhall 
recover a fee ſimple in value, 
his warrantie were 
but for terme of life, becauſe 
the warrantie extended in 
that caſe to the whole cſtate 
of the feoffce in fee ſimple; (2) 
but in the caſe that £izletor 
here putteth, the tenant tor 
life ſhall recover in value but 
an cſtate for life, becauſe the 
warrantie doth extend to that 
eſtate only. 


Un briefe de for- 
medon, Se. Here is 
implyed, that a collaterall 


warrantie giveth no right, 
but 


* home not in L. and M. nor Roh. 


(Ant. 385.) 


(+) 38. E. 3. 14. 


16. E. 3. Vouch. 87. 


(4. Rep. 80. Ant. 333. Hob. 136.) 


(2. Cro. 433.) 


(r. N. B. 211. b. 21. b. 219. e.) 


(1) From this it appears, that the warranty ceaſes on the expiration of the eſtate to which it is annexed. In Smith v. Tyndal, 
Salk. 685, 656, it was reſolved, that no warranty extinguiſhes a right, but only binds or bars it ſo long as the warranty continues in 
toree; for if the warranty be releaſed, the ancient right revives. 


; (2) Though the warrant be temporary, yet the thing warranted and to be recovered is perpetual ; for it is a warranty ©! a fee, 
cho not a warranty in fee» Hob. 126+ 


o M 


Lib. 3. Cap. 13. 


but fall barre only for life, 
and after the partie is reſtor- 
ed to his action. 

It is alſo to bee obſerved, 
thut a warrantic may deſcend 


Of Warrantie. 


tenant a terme de vie, 
[iſſue avera un * bricfe 
ds formedon, &c. 


Sect. 739. 
the iſſue ſhall have 


a writ of formedan, 
&c. 


to the heires of him that made it during the life of another. 


Sect. 


(9g Rep. 120.) 


ET fur ceo jeo aye ove un 

reaſon, que cel caſe provera 
um alter caſe, ſcilicet, ſi un home 
lefja ſes terres a un auter, a aver 
et tener @a luy et a ſes beires 
pur terme d'auter vie, et le le Mee 
mornuſt vrvant celuy à que vie, 
Sc. et un efirange enter en la 
terre que le heire le laſſee luy poit 
outer, + Sc. pur ceo que en le 
caſe procheine avantdit, entant 
gue home poit obliger luy et ſes 
herres a garrantie al tenant a 
terme de wie tantſolement, durant 
la vie le tenant a J terme de 
die, et cel garrantie diſcendiſt al 
heire celuy que fiſt le garran- 
tie, lequel garrantie neft pas 
garrantie d'enheritance, mes tant- 
Polement pur terme d'auter vie: 
per meſme le reaſon lou tene- 
ments font lefſes a un home, a 
aver et tener a luy et a ſes 
hetres pur terme dauter vie, ſi 
te || leffee moruſt vivant celuy a 
gue vie, ſon here avera les tene- 
ments, vivant celuy a que vie, &c. 
Car ont dit, que ſi home grant un 
arnuitie a un auter, a aver et 
Ferceiver a luy et a ſes heires pur 
terme d'auter vie, ſi le grantee 
moruſt, Sc. que apres & ſon mort 
fon heire avera | annuitie durant 
la die celuy a que vie, &c. Quære 
de iſtà materia, 


* briefe de not in L. and XI. nor Roh. 


Meier, L. and M. and Roh. 5 /on mort not in L. and M. nor Roh. 


+ Ve. not in L. and M. nor Reh. 


739. 


AND upon this I have heard a 
reaſon, that this caſe will 
rove another caſe, viz. if a man 
Een his lands to another, to 
have and to hold to him and to 
his heires for terme of another's 
life, and the leſſee dieth living celuy 
a que vie, &c. and a ſtranger en- 
treth into the land that the heire 
of the leſſee may put him out, &c. 
becauſe in the caſe next aforeſaid, 
inaſmuch as a man may binde him 
and his heires to warrantie to te- 
nant for life only, during the life 
of the tenant for life, and this war- 
rantie deſcendeth to the heire of 
him which made the warrantie, 
the which warrantie 1s no war- 
rantie of inheritance, but only for 
terme of another's life : by the 
ſame reaſon where lands are let to 
a man, to have and to hold to him 
and his heires for terme of ano- 
ther's life, if the leſſee die living 
celuy à que vie, his heires ſhall 
have the lands, living celuy à que 
vie, &c. For they have ſaid, that 
if a man grant an annuitie to ano- 
ther, to have and to take to him 
and his heires for terme of ano- 
ther's life, if the grantee die, &c. 
that after his death his heire ſhall 
have the annuitie during the life 
of celuy a que vie, &c. Quere de ijta 


mater id, 


Teo 


terme nut in L. and M. nor Reh, 
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E O ay eye un reaſon. Here our ſtudent is taught after the example of our au- 


thor, to obſerve everie thing that is worth the noting, 
Si un home lelſa terres à un auter, &c., This caſeis without queſtion, [e] that 


the heire ot the loſſee ſhall have the land to prevent an occupant. 


And fo it i (as Littleton 


here ſaith) in cafe of an annuitic, or of any other thing that lieth in grant, whereof there 
can be no occupant. And of this ſomewhat hath bcene ſaid in the Chapter of Diſcents. (1) 


Ms hu tiel leaſe 
u grant e fait 
a un home ct a 
es heires pur terme 
d ans, en ceſt caſe 
I'heire le lefſee ou 
Je grantee navera 
unques apres la mort 
le lefſee ou le gran- 
fee ceo que eft iſſint 
lefſee ou grant, pur 
ceo gue eft chattel 
real, et chateuxrealx 
per le common ley 
vrendra al execu- 
tors del grantee, ou 
del lejjec, et nemy al 
here. F 


Sect. 740. 
BUT where ſuch 


leaſe or grant 1s 
made to a man and to 
his heires for terme of 
yeares, in this caſe the 
heire of the leſſee or 
the grantee ſhall not 
after the death of the 
leſſee or the grantee 
have that which is ſo 
let or granted, becauſe 
it is a chattell reall, 
and chattels realls by 
the common law ſhall 
coine to the execu- 
tors of the grantee, 
or of the leſſee, and 
not to the heire. 


HEME is a generall rule, 
that chattels reals al- 
well as chattels perfonals 
ſhall goe to the executors 
or adminiſtrators of the leſ- 
ſee, and not to his heires. 
For as eſtates of inheri- 
tance or freehold deſcendi- 
ble ſhall goc to the heire, 
ſo chattels, aſwell reall as 
perſonall, ſhall goe to the 
executors or adminiſtrators. 
[r] But if the king's te- 
nant by knight's ſervice 12 
capite be ſeiſed of a man- 
nor, whereunto an advow- 
ſon is appendant, and the 
church become void, the te- 
nant dieth, his heire within 
age, the king ſhall preſent 
to the church, and not the 
executor or adminiſtrator : 
but if the land be holden 
of a common perſon, in 
that caſe the executor ſhall 
preſent, and not the gardeine. 


[/] If a biſhop hath a ward fallen and dieth, the king ſhall not have the ward nor the 


ſucceſtor, but the executor and the ward ſhall be aſſets in his hands. 
[] But if a church become void in the life of a bithop, and ſo remaine 


leefe, and the like. 


So it is of heriot, re- 


untill after his deceaſe, the king ſliall preſent thereunto, and not the executor or adminiſtra- 
tor; for nothing can be taken for a preſentment, and therefore it is no allets, 


ITEM. en afcuns 

caſes il poit efire, 
que coment que un 
collaterall garrantie 
 foit fait en fee, 
Sc. uncore tiel gar- 
rantie poit eftre de- 
feat et anient. Si- 
come tenant en taile 


Sect. 741. 


ALSO, in ſome caſes 

it may bee, that 
albeit acollaterall war- 
rantie be made in fee, 
&c. yet ſuch a war- 
rantie may be defeat- 
ed and taken away. 
As if tenant in taile 
diſcontinue the taile 


fonts added L. and M. and Roh. 


right 


FT moruſt ſans if- 
ſue, Se. Here(as 
before in this Chapter hath 
been noted) the collatcrall 
warrantie doth deſcend upon 
the iſſue in taile, before any 
doth deſcend unto 
him, wherein this diver- 
fitie is to bee obſerved. 
Where the right is in , in 
any of the anceftors of the 
heire, at the time of the diſ- 
Cent 


+ S.. added L. and M. and Roh. 
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[2] 17. E. 3. 48. 18. E. z. 12, 
11. H. 4. 42. 7. H. 4. 46. 

8. H. 4. 13. Dy. 8. El. 23. 
18. H. 8.3. 27. H. 8. 21. H. 8. 
tit. Eltat, Br. 50. 19. E. 3. 

tit. Account. 56. 33. All. p. 17. 
22. H. 6. 33. 39. E. 3. 37. 
Vide Sect. 387. 

(Ant. 41. U.) 


11. E. 3. tit. Af. 88. 
11. All. £1. 10, El. Dy. 276. 


(9. Rep. 86. g. Rep. 43. 32.) 


[7] 24. E. g. 26. F. N. B. gg. b. 
F. N. B. 34. 2. 
(Aus. yo. Seth, 123. 


1 40. E. 3 14 
LJ 9. H. 6. 58. 11. H. 4. ys 


Vide Sect. 207. 
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— 


(1) But ſeveral alterations have been made in the law of occupancy, by ſtatutes pa ſed ſuice fir Edward Coke's time. Sec ant. 41. 


> note 5 


Lib. 3. 


(20. Rep. 93.) 


[4] 7. E. 3. 48 go. H. 8. 42. 


(lo. Rep. 93.) 


ſro] Lib, 1. fol. 67. Archer's 


Calc. 


[»] Temps E. 1. Voucher 296. 
31. All. 13. 22. Al. 36. 

41. All, 6. 23. E. 3. vt. Gur. 
74. Liv. 10. tol. 97. E. Sey- 
mour's calc. 


(9. Rep. 106.) 


[*] 36. E. 3 21. 21.11. 7. 11. 
Vide Sect. 698. 

LJ 21. E. 4. 26. 21. II. 7. 9. 
3. H. 7.4 7. H. 4.17. 

30. H. 8. Dier 42. 

4% E. 3. 39. 9. E. 3 78. 

45. E. 3. Voucher 72. 

I. N. B. 123. 14. H. 8.6. 
(Ant. 366, b. Moor. 36.) 


Cap. 13. 


cent of the collaterall war- 
tantie, there albeit the 
. warrantie deſcend firſt, and 
after the right doin de- 
ſcend, the collaterall war- 
rantic ſhall binde, as here 
in this caſe of our author 
expreſſely appeareth. But 
where the right is not in 
eſſe in the hcire, or any of 
his anceſtors, at the time 
of the fall of the warran- 
tie, there it ſhall not binde. 
[#] As if lord and tenant 
be, and the tenant make 
a feoffment in fee with 
warrantic, and after the 
feoffor purchaſe the ſeig- 
niorie, and after the te- 
nant cefiv, the lord ſhall 
have a c-ſavit; for a War- 
rantie doth extend to rights 
precedent, and never to 
any right that commenceth 
after the warrantie; where- 
of more ſhall be ſaid in 
this Section. Alſo a war- 
rantie ſhall never barre any 
eſtate that is in poſſeſſion, 
reverſion or remainder, 
that is not deveſted, dit- 

laced, or turned to a right 

fore, or at the time of 
the fall of the warran- 
tie. 

[w] If a leaſe for life 
be made to the father, the 
remainder to his next heire, 
the father is diſſeiſed and 


releaſeth with warrant ic 
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diſcontinue le taile en 
fee, et le diſconti- 
nuce eft diſſeiſie, et 
le frere del tenant 
en le taile reliſſa per 
fon fait a le difſeifor 
tout jon droit, &c. ove 
garranty en fee, et mo- 
ruſt fans iſſue, et le te- 
nant en le taile ad ijjue 
et devie; ore l iſſue ct 
barre de fon action per 
force del collateral gur— 
rantie diſcendue ſur 
luy. Mes ſi apres ceo 
le diſcoutinuce enter 
far te dliſſeiſor, donques 
poit I Heire en le tile 
aver bien Jen action 
de formedon, &c. pur 
ceo que le garrantie 


eft antente et defeate, 


car quant garrantie 
eft fait a un home ſur 
eſtate que adonques il 
avoit, fi I eflate ſoit 
defeat le garrantie eft 
defeat. 


Sect. 741. 


in fee, and the diſcon- 
tinuce is diſſeiſed, and 
the brother of the te- 
nant in taile releaſeth 
by his deed to the diſ- 
ſeiſor all his right, &c. 
with warrantie in fee, 
and dieth without iſ. 
ſus, and the tenant in 
taile hath iſſue and die; 
now the iſſue is barred 
of his action by force 
of the collaterall war- 
rantie deſcended upon 
him. But if afterwards 
the ditcontinuee en- 
treth upon the diſſei- 
ſor, then may the heice 
in taile have well his 
action of formedon, &c, 
becauſe the warrantie 
is taken away and de- 
feated, for when a war- 
rantie is made to a man 
upon an eſtate which 
hee then had, if the 
eſtate be defeated, the 
warrantie is defeated. (1) 


and dicth ; this ſhall barre the heire, although the warrantie doth fall, and the remainder 
commeth in M at one time. 

[y] 1f there be father and ſonne, and the ſonne hath a rent ſervice, ſuit to a mill, rent 
charge, rent ſecke, common of paſture, or other profit apprender out of the land of the 
father, and the father maketh a feoffment in fee with warrantie, and dieth, this ſhall not barre 
the ſonne of the rent, common, vr ocher profit apprender, gu.umvis clauſicla ſpecialis warran- 
tie mel acquietancice in cartis tenentium inſeratur, quia in tali c:ſu tranſit terra cum onere : and 
he that is in ſeiſin or poſſeſſion need not to make any entrie or claime : and albeit the ſonne 
atftcr the teoffment with warrantie, and before the death of the father, had beene diſſeiſed, 
and fo being out of poſſeſſion, the warrantie deſcended upon him, yet the warrantie ſhould 
not binde him, becauſe at the time of the warrantie made, the ſonne was in poſſeſſion. 
[*] So if my collaterall anceſtor releaſe to my tenant for life, this ſhall not binde my rever- 
tion or remainder, becauſe that the reverſion or remainder continued in me. But it he that 
bath a rent, common, or any profit out of the land in taile, diſſeiſe the tenant of the land, 
and maketh a tcoftment. of the land, and warrant the land to the feoffee and his heires ; [a] re- 
gularly the warrantie doth extend to all things iſſuing out of the land, that is to ſay, to 
Warrant the lend in ſuch plight and manner, as it was at in the hand of the feoffor, at the 


time of the feottment with warrantie ; and the teoftee ſhall vouch, as of lands diſcharged of 
the rent, &c. at the time of the feoffment made. 


A woman that hath a rent charge in tee entermarrieth with the tenent of tbe land, an 


eſtrangor releaſeth to the tenant of the land with warrantic ; he {hall not rake advantage ot 


this warrautie either by voucher or warran ia carte; for the wife, if her hutband dic, orthe 
hcire of the wife living the huſband, cannot have an action for the rent upon a title betore 
the 


(1) In the former caſes put by Littleton, the warranty determined, upon the natural expiration of the eſtate to which it was annex- 


ed: here it determines bv the eſtate being defeated. 


But if an eſtate be bound by a warranty, and afterwards the eftate to which rhe 


warranty is annexed be defeated as to a particuler eftate only, the warranty ſhall not be defeated. As if tenant for life, remainder to 
A. be difleiſed, and an anceſtor of 4. celcales to the dileilor with warranty and dies, and afterwards tenaat for life enters or recovers, 


yet the remainder will be bound by the warranty. See 2. Roll. Abr. 740. J. 40. 741+1. 5+ And ſee Com. Dig. vol. 3. 434, 435. 
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the warrantie made; for if the heire of the wife bring an aſſiſe of -rordancefer, this action is 
grounded after the warrantic, whereunto, as hath beene ſaid, the warrantie ſhall not 
extend, 

So it is if the grantee of the rent grant it to the tenant of the land upon condition, which 
maketh a feotement of the land with warrantie, this warrantie cannot extend to the rent, 
alb it the feoffement was made of the land diſcharged of the rent; for if the condition be 
broken, and the grantor be intituled to an action, this muſt of neceſſitie be grounced after 
the warrantie made. 

But in the caſe aforeſaid, when the woman grantee of the rent marrieth with the tenant, 
and the tenant maketh a feofſement in fee with warrantie, and dieth, in a cf in vird brought 
by the wife (as by law ſhe may), [5] the feoffee ſhall vouche as of lands diſcharged at the 
time of the warranty made, for that her title is paramont : ſo if tenant in taile of a rent 
charge purchaſe the land, and make a feoftement with warrantie, if the iſſue bring a fo: medon 
of the rent, the renant ſhall vouche cauſã qu ſupra. | 

[*] But ſome doe hold, that a man ſhall not vouche, &c. as of land diſcharged of a rent 
ſervice. 

[c] Alſo, no warrantie doth extend unto meere and naked titles, as by force of a condition 
with clauſe of re-entry, exchange, mortmaine, conſent to the rav ſher and the like, becauſe 
that for theſe no action doth lye ; and if no action can be brought, there can be neither 
- voucher, writ of avarrantia carte, nor rebutter, and they continue in ſuch plight and eſtence 
as they were by their originall creation, and by no act can be diſplaced or deveſted out of 
their originall eſſence, and therefore cannot be bound by any warrantie. 

[4] And albeit a woman may have a writ of dower to recover her dower, yet becauſe 
her title of dower cannot be deveſted out of the originall efſence, a collaterall warrantie of 
the anceſtor of the woman ſhall not barre her. So it is of a feoflement cauſa matrimonii 
preflocoutt, 

L A warrantie doth not extend to any leaſe, though it be for many thouſand yeares, or 
to eſtates of tenant by ſtatute faple, or merchant, or iii, or any other chattle, but only 
to freehold or inheritances, as it appeareth in all Littliton's caſes which he putteth in this 
Chapter, And this is the reaſon, that in all actions which leſſee for yeares may have, a war- 
rantie cannot be pleaded in barre, as in an action of treſpaſſe, or upon the ſtatute of 5. R. 2. 
and the like, But in thoſe actions when the freehold or inheritances doe come in queſtion, 
there the warrantie may be pleaded : but in ſuch actions which none but a tenant of the 
freehold can have, as upon the ſtatute of 8. H. 6. affiſe, or the like, there a warrantie may be 
picaded in barre, (1) 


Quant garrantie eft fait a un home ſur eſtate, que adonques il avoit, 
fi Peſtate ſoit defeat, le garrantie eff defeat. Here it appeareth, that although 


a collatcrall warrantie be deſcended, [] yer if the ſtate whereunto the warrantie was annexed 
be defeated, albeit it be by a meere ſtranger (as in this caſe that Lizleron here puts by the 
diſcontinuee), the warrantie is defeated; and although the diſcontinuance remaine, and 
no remitter wrought to the heire, yet the warrantie is defeated, and barre removed, fo as 
the iffue in taile may have his formedon, and recover the land. Szblato principali tollitur ad- 
Jundium. (2) 


Sect. 742. 


EN meſme le manner eſt, fi le 

diſcontinuee fait feoffement 
en fee, reſervant a luy un cer- 
taine rent, et pur default de pay- 
ment un re-entry, &c. et un col- 
lateral“ garrantte de anceſter e/t 
fait a celuy feoffee que ad eſlate 
ſur condition, Sc. et moruſt ſans 
iſſue, coment que cel garrantie dij- 
cenderoit ſur iſſue en taile, uncore 
i apres le rent ſoit aderere, et le 


IN the ſame manner it is, if the diſ- 

continuee make a feoffement in 
fee, reſerving to him a certain rent, 
and for default of payment a re-en- 
trie, &c. and a collaterall warran- 
tie of the anceſtour is made to the 
feoffee that hath the eſtate upon 
condition, &c. and dieth without 


iſſue, albeit that this warranty ſhall 


if after the rent be behind, and the 


dj 


* parrantie de ancefler off ſuit-aunceſter rele Ja, in L. and VI. and Roh. 
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(Ant. 366. b.) 


(Ant. 202.) 


[5] 7. H. 4. 17. 


(*] 10. E. 4- 9. b, 18. E. 3.54. 
44. E. 3. 19. 

[c] Lib. 10. fol. 97. E. Sty 
more's cale. 23. Ail. pl. 38. 
31. All, p. 13. 41. all. p- 6. 
33. E. 3. Gar. 74. 

(. Cro. g9g. Dyer 224. a, 

3. Inſt. 216. 106. Rep. 98. b. 
Ant. 205. a. Plowd. 363. b.) 
[4] 34. E. g tit. droit 72. 
41. E. 4. 82, 


(4- Rep. Vernon's caſe.) 


ſe] 21. E. 4. 18. 82. 

1. H. 7.12.22. 11. . 7.15, 16, 
20. H. 7. 2. b. 14. H. 7. 22. 
43. E. g. 25. per Finch. in quar. 
Imp. 13. H. 7. 9. Lib. 10. 
fol. 97- 

(Ant. 101, 366. Hob. 14. 28. 
2. Saund. 180.) 


BY 2. n. 7”. 9 b, 16. E. 4- 


in. Commual Claime 19, 
9. H. 4. 8. TI. Com. 158. 


to. Rep. 95) 


deſcend upon the iſſue in tayle, yet 


(1) The feoffee with warranty cannot take any advantage of the warranty, unleſs hie be tenant of tic land. 26. II. f. 3. b. 


(2) If a man makes a feoffment with warranty, non feoffment is a good plea ; for if the feofliment be avoided, the warranty alſy :; 
avoided, for that depends upon the feoffment. Bur if the man makes a leaſe for years, and covenants that he will warrant and defend 
the land to the leſſec; if the leſſee be ouſted, whether it be by one that hath or tat heath not title he all Love a writ of covenant, 
Brownlow Rep. part 2+ fol. 165. 


9 N 
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{16. Rep- 96. 


* Se. added L. and M. and Roh. 
f! repriſi——prift, L. and M. and Roh- 
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diſcontinuee entra en la terre &, 
adonques averal Iſſue en tail ſon re- 
covery per briefe de formedon, pur 
ceo que le collateral garranty eſt de- 
feat. Et iffint fi aſcun tiel collate - 
ral garranty ſoit pleder envers 
[iſſue en le taile, en ſon action de 
formedon, il port montrer le matter 
come eſt avantdit, coment le gar- 
rantie eſt defeat, &c. et iſſint il poit 
bien maintainer ſon action, I &c. 
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diſcontinuee enter into the land, 
then ſhall the iſſue in taile have his 
recovery by writ of formedon, be- 
cauſe the collaterall warranty is de- 
feated. And ſo if any ſuch collate- 
rall warrantie be pleaded againſt 
the iſſue in taile, in his action of 


formedon, he may ſhew the matter 


as is aforeſaid, how the warrantie 
is defeated, &c. and ſo hee may 
well maintaine his action, &c. 


HEE Littleton putteth another caſe upon the ſame ground and reaſon, viz. where the 
ſtate whereunto the warrantic is annexed is defeated, there the warrantie it ſelfe is de- 
feated alſo, which is one of the maximes of the common law. 


Sect. 743. 


ITEM. ſi tenant en taile fait 
un feoffement a ſon uncle, et 
puis Puncle fait un feoffement 
en fee oveſque garrantie, &c. 
a un auter, et puis le feoffee del 


uncle enfeoffa areremaine I uncle 


en fee, et puis Puncle enfeoffa un 
eftrange en fee ſans garrantie, et 
moruſt ſauns iſſue, et le tenant en 
tayle moruſt, ſi iſſue en le taile 
voyle porte ſon breve de formedon 
envers Peſtrange que fuit le dar- 
rein feoffee, I et ceo per Puncle, 
[iſſue ne ſerra unque barre per 
le garrantie que fuit fait per le 
uncle al dit primer feoffee de ſon 
uncle, pur cco que le dit garran- 
tie fuit defeat et anient, pur ceo 
que uncle a luy || repriſt cy grand 
eftate de ſon ( primer feoffee a que 
le garrantie fuit fait, ſicome meſme 
le feoffee avoit de luy. Et la cauſe 
pur que le garrantie eft anient en 
ceo cas eft ceo, ſcilicet, que ſi le 
garrantie ęſtoierbit en ſa farce, 
dongue Puncle garrantera a luy 
meſme, que ne poit ere. 


+ Sc. not in L. and NI. nor Roh. 
$ dit added in L. and M. and Roh. 


LSO, if tenant in taile make a 
feoffement to his uncle, and 

after theunclemakeafeoffement in 
fee with warranty, &c. to another, 
and after the feofFee of the uncle 
doth re- enfeoffe againe the uncle in 
fee, and after the uncle enfeoffeth a 
ſtranger in fee without warrantie, 
and dieth without iſſue, and the te- 
nant in tayle dieth, if the iflue in 
tayle will bring his writ of forme- 
don againſt the ſtranger that was 
the laſt feoffee, and that by the un- 
cle, the iſſue ſhall not be barred by 
the warranty that was made by the 
uncle to the firſt feoffee of his un- 
cle, for that the ſaid warrantie was 
defeated and taken away, becauſe 
the uncle tooke backe to him as 
great an eſtate from his firſt feof- 
tee to whom the warrantie was 
made, as the ſame feoffee had from 
him. And the cauſe why the war- 
ranty is defeated is this, viz. that if 
the warrantie ſhould ſtand in his 
force, then the uncle ſhould war- 
rant to himſelfe, which cannot be, 


Here 


: Sc. added L. and M. and Rob. 
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ERE Liwe'on putteth anather caſe where a warrantie may be defeated, as when the un- (Veugh. 389.) 


cle taketh backe as large an eſtate as he had made, the warrantie is defeated, becauſe [2] 


he cannot warrant land to hunſelfe, [g] And fo it is if the uncle had made the wartantic to 


the feoffee, his heires and aſſignes, and taken backe an eſtate in fee, and after infeoffed an- 


other, yet the warrantie is defeated, for that he cannot be aſſignee to himſelfe, and a man 
ſhall not regularly vouche himſelfe as aſſignee of a fee frm 


things inutile and unprofitable. [4] And yet if the father b 


le, and the law will not ſuffer 
e infeoffed with warrantie to 


him and his heires, the father infeoffeth his heire aoparant in fee and dieth, he (as it hath 
beene ſaid) ſhall vouch himſelfe, and the heire in borow Engliſh, by reaſon the act in law 
determined the warrantic bet weene the father and the ſonne. 

[1] But if a man maketh a feoffement in fee with warrantie to the feoffee, his heires and 
aſſignes, and the feoffee re-enfeofteth the feoffor and his wife, or the feoffor and any other 
ſtranger, the warrantie remaineth till ; or if two doe make a feoffement with warrantic to 
one and his heires and aſſignes, and the fcoftee re-enfeofte one of the feoffors, the warrantie 


.dath alſo remaine. 


MES fi le feffee 

feſoit eſtate al 
uncle pur terme de 
vie, ou en taile, ſa- 
vant le reverſion, Cc. 
ou que il fait done en 
taile al uncle, ou un 
leas pur terme de vie, 
le remainder ouſter, 
Sc. en ceſt cas le gar- 
rantie neſt * pas tout 
ouſterment anient, mes 
eſt mis en ſuſpence 
durant I'eftate que 
J'uncle ad. Car a- 
pres ceo que [uncle 
eft mort ſans iſſue, 
+ Sc. donques celuy en 
le reverſion, ou celuy 
en le remainder, bar- 
reroit [iſſue en tayle 
en fon briefe de for- 
medon per le colla- 
teral garrenty en tel 
cas, Sc. Mes auter- 
ment eft lau I uncle a- 
doit auxy graund eſ- 
tate en la terre de le 


toffee, a que le gar- 


Sect. 744. 


UT if the feoffee 

had made an eſtate 
to his uncle for terme 
of life, or in taile, ſav- 
ing the reverſion, &c. 
or a gift in tayle to the 
uncle, or a leaſe for 
terme of life, the re- 
mainder over, &c. in 
this caſe the warrantie 
is not altogether taken 
away, but is put in ſuſ- 
pence during the eſtate 
that the uncle hath. 
For after that that the 
uncle is dead without 
iſſue, &c. then he in the 
reverſion, or he in the 
remainder, ſhall barre 
the iſſuc in taile in his 
writ of formedon by 
the collaterall warranty 
in ſuch caſe, &œ But 
otherwiſe it is where 
the uncle hath as great 
eſtate in the land of 
the feoFee to whom 
the warrantie was 
made, as the feoftce 


pads not in L. and M. nor Rob. 


PUR terme de vie, 

O en tatle. Here 
it appeareth [4] that by tak- 
ing a [/] leaſe for life, or a 
gift in taile, the warrantie is 
ſuſpended. 

A man infeoffeth a woman 
with warrantie, they inter- 
marry andare impleaded, up- 
on the default of the huſband, 
the wife is received, ſhe ſhal 
vouch her huſband, &c. not- 
withſtanding the warranty 
was put in ſuſpence, (=] And 
ſo on the other fide, if a 
woman infeoffe a man with 
warrantie, and they inter- 
marry and are impleaded. the 
huſband ſhall vouche himſelfe 
and his wife by force of the 
laid warrantie. 

[4] An infant n wentre ſa 
mere way be vouched if God 
give him a birth, and if not, 
ſuch a one heire to the war- 
rantie ; but he cannot be 
vouched alone without the 
heire at the common law, for 
proces ſhall be preſently a- 
warded againſt him. 


Mes eft | miſe en 


ſuſpence. ['] Tenant in 


tayle maketh a ſeoſſement 
in tce with warrantic, and 
diſtciteth the diſcontinuec, 
and dyeth ferfed, leaving af- 
{ets to his luc. Some hold 
that in reſpect ot this ſuſpend- 
ed warrantic and aflets, the 

illue 


4. 


F Temps E. 1. Voucher 266. 
40. E. g. 14. 44 E. 3. 38. 

25. E. g. 43. b. 26. E. 3. 68. 
14. E. 3. Vouch. 106. 

16. E. 3, Voucher 87. 

19. E. 3. Vouchee 122. 

17. E. 3. 73, 74. 20. II. 6. 29. 
(2. Roll. Abr. 539.) 

% 40. E. 3.414. a. 41. E. 3. 2 f. a. 
(Ant. 384. Roll. Abr. 98. a.) 
[!} 11. H. 4. 20. 42. 

17. E. 3. 47. 59 18. E. z. 56. 
29. E. 3.46. 39. E. 3. 9. 
(Vaugh. 389.) 


[4] 16, E. 3. Vouch. 8. 

44. E. 3. 38. 26. E. 3. 56. 

17. E. 3. 47. 10. E. 3. 30. 
12. E. g. Counter plea de vouch. 
4:- 14. E. 3. ib. 12. 

(4. Rep. 52.) 

J] 6. E. 2. Vouch. 257. 

3. E. g. ib. 201. 5. E. g. ib.158. 
18. £, 4.52. 14. E. 3 Vouch. 10g. 
31. E. g. ibid. 23. 

43. E. To 7. 44+ E. 3 38. 

32. E. 3. Voucher 102. 


ſm] 4, E. 2. Voucher 243 246. 


(Ant. 348. a.) 

„em ps E. 1. Gard. 153.91. E. 1. 
Bricte 87g. 8. E. 2. Vouch, 237. 
11. E. g. bid. 13. 


11. E. 3. quar, imp. 158. 


33. E. 3.7. & 29. 41. E. 3. in 


Dower. g. H. 6.24. Pl. Com. 


S'owel's caſe per. Saunders & 
Browne. 


[0] 21. E. g. 36. 2. &. b. 

38. E. 3. 21. 44, E. 3. 26. 
43. FE. 3. Tule 33. 44. E. 3. ib. i. 
33. k. 3+ ib. 4. 

(3. Leon. av, Cro. Car. 115 
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Lib. 3. Cap. x 3. Of Warrantie. Sect. 745. 


iſſue in taile ſhall not be re- ante fuit fait, come hath himſelfe. Can 


mitted, hut thar the diſconti- 3 . 

nuce thall recover againſt the le Jeoffee avoit de luy. Palet. 

iſſue in taile and he take ad- Cauſa patet. 

vantage of his warrantie, if 
any hee hath, and atter in a formedin brought by the iſſue, the diſcontinuee ſhall barre hins 
in re{pect of the warrantie and aflets ; and ſo every man's right ſaved. (1) | 


Sect. 745. 
O releaſe fait per TT E NM. fi l uncle ALSO, if the uncle 


* luy ove garrantie. apres tiel feoffe- after ſuch feoff- 
Note a warrantie grounded nent fait gve gar- ment made with war- 
upon a releaſe. Hereot you . ps : leaſ 
Mall reade before in this rantie, ou releaſe fait rantie, or a releaſe made 
Chapter, per luy ove garranty, by him with warranty, 

Sort attaint de fe- ſoit attaint de felony, be attaint of felony, or 
lony, ou utlage, &c. ou utlage de felony, outlawed of felony, 

8. E. 2. Voucher 237, Note, according to Lirteton je! collateral gar- ſuch collaterall war- 

(Plowd. 397. a.) here, there be two manner of 


attainders : the one is after ap- rantie ne barrera my rantie ſhall not bar nor 


parance, _ — — 2 ne greevera l '1ſſue en grieve the iſſue in the 
LO oe 5 ch le taile, pur ceo, que taile, for this, that by 


other upon proces to bee per le attainder de fe- the attainder of felony, 


outlawed, which is an at- . . i 
tainder in law. But (as hach lomie, le ſanke eft cor the bloud is corrupted 


beene ſaid) there is a great rupt enter eux, &c, betweene them, &c. 
(5- Rep. 109. Ant. 19. a. b.) diverſitie, as to the forfeiture 0 

of land, betweene an attainder of felony by outlaw ry upon an appeale, and upon an indite- 

ment: for in the caſe of an appeale the defendant ſhall forfeit no lands, but uch as he had 

at the time of the outlawrie pronounced; but in caſe of inditement, ſuch as hee had at the 

time of the felony committed. And the reaſon of this diverfitie is evident; ſor that in the 

caſe of appeale there is no time alleaged in the writ when the felony was done, and therefore 

of neceſſitie 1t muſt relate in that cate only to the judgement of the outlawry : but in the 

caſe of inditement there is a certain time x Shar and therefore in that caſe it ſhall relate to 

: the time alleaged in the inditement when the felony was committed. But in the caſe of the 

bel 33 E. 3. A 3% inditement there is alſo a diverſitie to be obſerved ; [o] for, as hath beene ſaid, it ſhall relate 

2 3: EEE $ b. to the time alleaged in the inditement for avoyding of eſtates, charges, and incumbrances, 

P made by the telon after the felony committed ; but for the meane profits of the land it ſhall 

relate only to the judgement, aſwell in this caſe of outlawrie as in other caſes. And where 

Li-tleton faith, (attaint de felony) if a man be convicted of felony by verdict, and delivered 

J 8. E. 2. Voucher 237. to the ordinary to make purgati-n, [] hee cannot be vouched, for that the time of his 

"id. 38. E. 3. 29- b. Sunile. purgation (if any ſhould be} i» uncertaine, and the demandant cannot be delayed upon ſuch 

an uncertaintie ; but the tenant is not without remedie, for hee may have his warrantia 


carl. 
be Attaint. Of this word hath beene ſpoken in the ſecond Booke in the Chapter of 
illenage. 5 
oy Dame Hale's caſe in PL Upon ſeverall attainders of felonies, there lye three ſeverall writs of eſcheate, viz. [*] firſt, 
om. fol, 262. when he hath judgement to be hanged: ſecondly, when he is outlawed : thirdly, when he 


abjureth the realme. 

[4] 8. E. 3. Judgement 22g. 2] The defendant in an appeale of death did wage battell, and was flaine in the field, 
yet judgement was given that he ſhould be hanged ; and the juſtices ſaid, that it is altoge- 
ther neceſſarie that ſuch a judgement be given, tor otherwiſe the lord could not have a writ 

[r] 15. E. 3. Petition 3. of eſcheate. [(/] And in eire it hath been ſcene, that a man hath beene attainted after his 
death by preſentment, &. (2) The difference betweene a man attainted and convicted is, 
that a man is ſaid convict betore hee hath judgement; as if a man bee convict by confeſſion, 
verdict, or reereancie. And hen he hath his judgement upon the verdict, confeſſion, or 

recreancys 


(1) But clearly, if the warranty were never executed, as in the caſe of fine ſur render with warranty and aſſets, there Mall be 
| a remitter. Lord Hale's MSS. 
| (2) In Lambarde's Juſtice of Peace, ch- 10. it is ſaid, that if a man be attainted of murder or felony, it is needleſs to arraign him of 
new of any other felony, becauſe it is needleſs to condemn him who already is attainted, except in ſpecial caſes, either for the ad- 
vantage of the king, or the commoduy of the ſubjiect. The author then proceeds to Rate ſeveral examples of both the exceptions. 
| In 4. Rep. fol. «7, fir Edward Coke obſerves, that though a man be killed in rebellion, he ſhall not forfeit his lands nor goods; but 
| if the chief-juſtice (ſoveraign coroner of England) upon the view of the body, make record thereof, and return it into the king's 
bench, he ſhall forfeit lands and goods, as Fincux, chief juſtice, 614 temp. H. 3. 
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recreancie ; or upon the outlawrie, or abjuration, then is he ſaid to be attaint. And thus is 
the law taken at this day, notwithſtanding [/] ſome diverſitie of opinions in our bookes. [/] 40. E. 2. 12. 3. E. g. co- 
If a felon be convicted by verdict, confeſſion, or recreancie, he doth forfeit his goods and tone 365. B. E. 2. ibid. 293. 
chattels, &c. preſently, L.] For where a reaſon hath beene yeelded in our bookes, that the f. — as or er TP” 
praying of his clergie was a refuſall of the judgement of the law, and a flight in law, and for pa e 
that cauſe he forfeited his goods and chattels, that doth not hold; for if a man be convict (12. Rep. 121. 9. Rep. 129 ) 
of p-ti1e treaſon, or murder, or any other crime, for which he cannot have his clergie, yet | 
by the verie conviction he forfeiteth his goods and chattels before attainder. And f] [u] Stanf. Pl. cor. fol. 192. 
Stanford (ſpeaking of a felon convict by verdict) faith, that he ſhall forfeit his go-ds which Ib. 8. fol. 140. Foxleye's cafe, 
he had at the time of the verdict given, which is the conviction in that caſe ; and by the Vide 7.H.4.11. 1. R. g. cap. 3. 
ſtatute of 1 K. 3. cap. 3. no ſheriffe, bailiffe, &c. ſhall ſeiſe the goods of a felon before hee (g. rag. 228.) 
bee convicted of the felony ; whereby it appeareth, that the goods may be ſeiſed as forfeit 
after conviction. And the [x] old ſtatute is worthy of noting : Proviſum e in curid noftrd [x] Statute de catallis felonum 
cor am jrfticiarits naſtris, quad de cetero nulius homo captus pro morie hominis wel alid felonia pro vet. Magna Carta, fol 66. e. pats 
gud debet impriſonari, diſſeifietur de terris et tenementis wel catallis ſuis quouſque convictus fuerit. 
So as by a conviction of a felon, his goods and chattels are forfeited ; but by attainder. that is 
by judgement given, his lands and ten. ments are forteited, and his bloud corrupted, and not 
ſore. 
[If the partie upon his arraignment refuſe to anſwer according to law, or ſay nothing, [y] Stanf. Pl. Cor, 139. 18. 
he fal not be adjudged to be hanged, but for his contempt, to peine fort et durr, which 
worketh no attainder tor the felony, nor forfeiture of his lands, or corruption of bloud. Eut 
in caſe of high- treaſon, if the partie refuſe to anſwer according to law, or fay nothing, hee 
ſhall have ſuch judgement by attainder, as if he had beene convicted by verdict or confeſſion. (1) (3. Rep. 10. b.) 


F. elony * (*) Ex vi termini fignificat quodlibet capitzle crimen fellro animo perpetratum, [ Glanvil. lib. 14. ca. 15. 
in which ſenſe murder is ſaid to be done per frloniam, and is fo appropriated by law, as Marlbr. ca. 25. W. 1. c. 15. 
felonice cannot be expreſſed by any other word. [a] And in antient times this word ( felonice) La] g. E. 4. 14. 18. E. 4. 10. 
was of ſo large an extent as it included high-treaſon ; and therefore in our antient bookes, 23- A. 49. 1. E. g. 13. 
by the pardon of all felonies, high-treaſon, or counterfeiting of the great ſeale, and of the Srant, Fl. Cor. 102. E. 8, H. 4. 2, 
king's coine, &c. was pardoned. [4] But afterwards it was reſolved, that in the king's pardon LI 22. Aff. 49. 
or charter, this word ( felonie) ſhould only extend to common felonies, and that high-rreaſon 
ſhould not be comprehended under the ſame, and therefore ought to be ſpecially named. (3: Inſt. 47. 4. Rep. 40, 4,42. 
And yet that a pardon of all felonies ſhould extend to petite treaſon ; wherefore by the law “ 
at this day under the word (felony) in commiſſions, &c. is included petite treaſon} murder, 
homicide, burning of houſes, burglarie, robberic, rape, &c. chance-medly, /e defendendc, 
and petite larceny. [e] For ſuch of theſe crimes for the which any ſhall have this judgement, [c] Stanf. prer. 45.'b. 16. F. 3. 
to be hanged by the necke till he be dead. he ſhall forfeit all his lands in fee ſimple, and his Coron.116. & g. E. 3. Coron. 302. 
oods and chattels: for felony by chance-medly, or /e defendendo, or petite larceny, he ſhall 
orteit his goods and chattels, and no lands of any eſtate of freehold or inheritance. And all (5: Rep. 120. 9. Rep. 635. 
felonies puniſhable according to the courſe of the common law, are either by the common 
law, or by ſtatute, There is alſo a felony puniſhable by the civill law, becauſe it is done 
upon the high ſea, as pyracie, robberie, or murder, whereof the common law did take no W r 74. 3. 3 
notice, becauſe it could not be tried by twelve men. If this pyracie be tried before the %. Selk 35% Sars 5 SAN 
lord admirall in the court of the admiraltie, according to the civill law, and the delinquent mT Ie 
there attainted, yet ſhall it worke no corruption of bloud, nor forfeiture of his lands; other- 
wiſe it is if he be attainted before commiſſioners by force of the ſtatute of [4] 28. H. 8. By [4] 28. H. 8. cap. 16. 
the expreſſe purview of that ſtatute, about the end of the reigne of queene Elizabeth, certaine 
Engliſh pyrats, that had robbed on the ſea merchants of /enice, in amitie with the queene, (3. Inſt. 212.) 
being not knowen, obtained a coronation pardon, whereby, amongſt other things, the king Hil Ret 
pardoned them all felonies, It was (e] reſolved by all the judges of England upon con- E 
terence and adviſement, that this did not pardon the pyracie ; for ſeeing it was no felonie > tg 
whereof the common law tooke conuſance, and the ſtatute of 28. H. $. did not alter the of- Vide Mich. 7. & 8. Eliz.Dier » 41, 
fence, but ordaine a triall and inflict puniſhment, therefore it ought to be pardoned ſpecially, ;+ = Dier go. 
or by words which tant amount, and not by the generall name of felony ; and according to 4. Rep. 43.) 
this reſolution the delinquents were attainted dl executed, [/] Statute de Magna moneta 
Pyrata commeth of the word &c ve, which ſignifieth a rover at ſea, Attainder of hereſie 2 4 * 35+ E. 1. de Car- 
or præmunire worketh no corruption of bloud, nor hereſie, forfeiture of lands; but in caſe of (Doe. n 4 
premunire, forfeiture of lands in fee ſimple, but not of lands in taile, as formerly hath been ſaid. [z] W. a. cap. = Rot. Parl. 
IV] By ſome ſtatutes it is ſaid, ſar forfeiture de corps et de avoire, or ſub forisfattura omnium que 25. E. 1. 1. E. 2. de frang. pri- 
in poteflate ſud obtinet, or to be at the king's will, body, lands, and goods, and the like, theſe fonam. 14. E. 3. cap. 10. Stanf. 
are not extended to the loſſe of life or member, but to impriſonment, lands and goods. [g] But Pl. _— 31. 3. E. g. Co- 
if an act of parliament ſaith, Zeit judgement de vie et member, or ſubeat judicium vitæ vel mem- ar Ws L eee 
brorum, in that caſe judgement of death ſhall be given, as in caſe of felonie, viz. that he be (11. ths. 2. 23.1.8. 25. H. g. 


hanged 48, H. 6. by 18. Eliz, 25. Ed. g.) 


(1) On the peine forte et dure, ſee Mr. juſtice Blackſtone's Commentaries, vol. 4. c. 25+ 
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Lib. 3. 


(11. Rep. 9. 4. Toll, 154, 
4 - Mot. 125. 
* Brat. lib. 4. fol. 248. 

4+ E. 3. 3. 13, K 2. cap. 8. 
Rot. Parl. 81. R. 2. nu. 19. 
1. H. 4. c. 1. 1. H. 4. 4. & 5. 
37. H. 6. 81. Not. Perl. 8. R. 4. 
N gt. Fortec. cap. 2. Rot. 
Fan. 2 H. 4 74. 11 H. 4.24 
20. H. 6. 6. Stauf. PI. Cor. 65. 


S 0. 3353+) 


S: it, de Aﬀiiznat. 4. E. 1 Br. 
Cor. 195, Rot Pail. 2. H. 6. 


n 1. q. Rat, Parl. 5 II. 4. nu. 39. 
Rot. Vaſe. 9 II. 4. nu. 14. 
R. H. 6. nu. 38. 21. E. 4. 17. b. 
Cz*retby. 10. H. 7. per Vavalur, 
18. E. 2, Quar. Imp. 175. 

6. FE. 3. 41- Palc. 14. E. 3. in 
ce, le Count. de Kent's Cale, 
p. 29+ E. 3. cor. Reg. Rot. 49. 
unt.de Lang. caſe. Rot. Peil. 
28. F. 2. nu. 8. Mortimer's cafe. 
Rn. Pal. 28. E. 3. nu. 13. le 
Counter de Arundel's calc. 
San. lib, g. Pl. Cor. 195. b. 
27. E. 3. 77. 13. H. 4. 8. Vid. 
Lit. u. 1. in the Chap. of 
Ie. 

(3. Init. 240.) 


(Plowd. 252. a. 3 Inſt. 241.) 


[*] 27. E. 3. 77. 1. E. 3-4 
6. E. 3.85. 9 II. 5. 9 g., E. 1. 
Difcont. 17. 46. E. 3. Petit. 20. 
26. Af. a. 49. Aff. 4. 29. Afl. 11. 
13. H. 4. 8. 19. H. 7. 17. FL 
Com. in Walhngham's caſe. 

3. E. 2. Diſcent. Br. 64. Stanf. 
Pl. Cor. 195, 1y6. See in the 
C'apter of Cenant by the Cur- 
teſie, touchiug this matter, 


{Plowd. 557. b. Ante 8. a.) 


Cap. 13. 


Of Warrantie. 


Sect. 746. 


hanged by the necke tiil he be dead and conſequently his bloud is corrupted (as our author 
here faith) and hall forfeit as in caſe ot felonic, | 

% There is alſo a court of the conſtable and marſhail, who have conuſance of contracts 
of deeds of arme , and of warr- out of the realme and alfo of things touching warre within the 
realme, which may not b. determined or diſcutted by the common law, and alſo all appeales 
of offences done yur of the rea me, and they procee according to the civill law: but theſe 
things more properly pertaine to another bind of treatiſe, and therefore I ſhall ſpeake no 
more thereot in thi place, but only tor the ſatistaction of the ſtudious reader, to quote 
ſome authoritics of law touching the juriſdiction of that court, that hee may have ſome taſte 


thereof. 


In the ſame manner it is, if a man be attainted of high-treaſon, the warrantie is alſo 


dele red. 


Le ſonke eft corrupt enter eu, Ee. [* Aptly is a man ſaid to be attainted, 
attin&us, for that by his attaincer of treaſon or te:one his bloud is fo ſtained and corrupted, 
as, firü, his children canrot be heres to him, nor to any ether anceitor, and therefore the 
warrantie cannot binde; for thereby heires onl+ are to be hound, : 

Secondly. if he were noble or gentle before, he and all his children and poſteritie are by 
this attainder made baſe and ignoble in reſpect ot any nobilitie or gentrie which they had by 


their birth, 


Thirdly, this corruption of bluud is ſo high, that regularly it cannot be abſolutely ſalved 
but by autuoricie of parliament ; all which 18 implyed in the ame (cc. ). (1) 


LE iſſue en taile peli 

enter. And th: rea- 
ſ.n is, for that by the at- 
tainder of the father, it is now 
in judgewent of law but a 
elle Sickone warrantie ; tor 
albeit the warrantie at the 
time of the releaſe was eff e- 
tuall yet it worketh no diſ- 
continuance unlefle it deſcend- 
eth upon the iſiue in taile ; fo 
as if it be defeated, extinct, 
or determined in the hfe ot the 
tenant in tale, then no dif- 
continvance is wrought: and 
ſo it is if tenant in tale 
kath iflue, and relcaſcth to 
the difleior with warrantie, 
and atter is attamted of te- 
lonie, and aftcr obtaineth his 
pardon and dieth, the iſſue 
in taile may enter; ['] for 
the pardon doth not reſtore 
the bloud as to the warran- 
tie, nor maketh the Hue in 
that caſe inheritable to the 
warrantie. But if the itive 
in taile in that caſe had been 
attainted of felonie in the 
life of his father, and ob- 
tained his charter of pardon, 
and then his father had died, 
the iſiue cannot enter into the 


garrantie, 


Sec. 746. 


JTEM, / tenant 
en taile ſoit dif- 


ſerfie, et puis ſat 


releaſs al  drfferfor 
ove garrantie en fee, 
et puis le tenant en 
taile t attaint, ou 
utlage de felony, et 
ad iſſue et moruſt ; 
en ceſt caſe Iſſue en 
taile port enter fur le 
difjeifor. Et la caufe 


eft pur ceo, que * rien 


Jai diſcontiuuance en 


ceſt caſe forſque le 
et gar- 
rantie ne poit diſcen- 
der al iſſue en taile, 


pur ceo, que le ſanke 


eft corrupt perenter 
celuy que fift le gar- 


rantie et ue en 


taile. 


* xull added L. and M. and Roh. 


LSO, if tenant in 
taile bee diſſciſed, 
and after make a fe- 
leaſe to the diflcilor 
with warrantie in fee, 
and after the tenant in 
taile is attaint, or out- 
lawed of felony, and 
hath iſſue and dieth; 
in this caſe the iſſue in 
taile may enter upon 
the diſſeiſor. And the 
cauſe is for this, that 
nothing maketh diſ- 
continuance in this 
caſe but the warran- 
tie, and warrantie may 
not deſcend to the iſ- 
ſue in taile, for this, 
that the bloud is cor- 


rupt between him that 


made the warrantic 
and the iſſue in taile. 


Sect. 


(1) The policy and juſtice of out laws of forfeiture in this reſpect are moſt ab! y diſcuſſed in Mr. Yorke's celebrated Conſiderations 


on the Law of Fortciture. 


Li, 3. 


Sect. 


CAR be garraniy 


touts foits demurt 
a le commen ley, et 
la common ley eft, 
* ove quant home eff 
attaint ou utlage de 
felome, quel utlaga- 
rie eff un attain- 
der en liy, que le 
ſanke perenter luy et 
an fils, et touts au- 
ters queux ſerra dits 
Js heires, eft corrupt, 
aint que Þ riens per 
difcent poit diſcen- 
der a afcun que poit 
Are dit ſon heire 
per le common ley. 
Ft la feme de tiel 
home que i//int e at- 
taint de felome, ne 
ferra jammes endow 
de les tenements ſa 
baron 1ffint attaint. 
Ft la cauje et, pur 
cea que homes pluts 
ejchuerent de faire 
ajeuns felonies. I Mes 
{"ifjue en tayle quant 
a les tenements tatles 
neft pas en tiel cas 
S barre, pur ceo que || 
eſt enberite per force 
de le flatute, et ne- 
my ßer le courſe de 
common ley: et pur 
ceo tiel attainder de 
jn pier ou de fon an- 
ceftor en le tayle N, 
ne luy ouſter de fon 
drat per force de le 
taile, &c. 


: * ticl added L. and M. and Roh. 
v barre not in L. and M. nor Roh. 


Of Warrantie. 


747 


OR the warrantie 

alwayes abideth at 
the common law, and 
the common law is 
ſuch, that when a man 
is attaint or outlaw- 
ed of felony, which 
outlawrie 
tainder in law, that 
tne bloud betweene 
him and his ſonne, and 
all others which ſhall 
bee ſaid his heires, is 
corrupt, ſo that no- 
thing by diſcent may 
deſcend to any that 
may bee ſaid his heire 
by the common law. 
And the wife of ſuch 
a man that is ſo attaint, 
ſhal never be endowed 
of the tenements of 
her huſband ſo attaint- 
ed. And the cauſe is, 
for that men ſhould 
more eſchew to com- 
mit felonies. But the 
iſſue in taile as to 
the tenements tailed 
is not in ſuch caſe 
barred, becauſe hee is 
inheritable by force 
of the ſtatute, and not 
by the courſe of the 
common Jaw : and 
therefore ſuch attain- 
der of his father or 
of his anceſtour in the 
taile, ſhall not put 
him out of his right 
by force of the taile, 
CC. 


is an at- 


+ n#/! added L. and M. and Roh. 
i added L. and M. and Roh. 


Sect. 746, 747. 


land in reſpect of the corrup- 
tion of bloud upon the at- 
tainder of himſelfe. [4] And 
it is a generall rule, that 
having reſpect to all thoſe 
whoſe bloud was corrupted 
at the time of the attainder, 
the pardon doth not remove 
the corruption of bloud net- 
ther upw.rd nor downward. 
As if there be grandfather, fa- 
ther, and ſonne, and the 
zrandfather and father have 
divers other ſonnes, if the fa- 
ther bee attainted of felonie 
and pardoned, yet doth the 
bloud remaine co. rupted not 
onely above him and about 
him, but alſo to all his chil- 
dren borne at the time of his 
attainder. But in the caſe of 
Littleton, if tenant in taile at 
the time of his att inder had 
no iſſue, and after the obtain- 
ing of his pardoa had iſſue, 
that Hue ſhould have beene 
bound by the warrantie; tor 
by the pardon he was as a new 
creature, tanguam filias terræ, 
whoſe bloud upwards re- 
maine corru;:ted ; but for the 
illue had after the pardon, 
hre is inheritable to his fa- 
ther; and if his father had iſ- 
ſue before the pardon, and 
had iſſue alſo after and dieth, 
nothing can deſcend to the 
voungeſt, tor that the eldeſt 
is living and diſabled, But it 
the eldeſt ſonne had died in 
the life of the father with- 
out iſſue, then the youngeſt 
ſhould inherit. 


Le garrantie de- 


murt al common ley. 
The collaterall warrantie is 
not re ſtraĩned by the ſtatute 
of donis conditiona'ibus, but a 
lineall warrantie is reſtrained 
by the ſtatute, unictie there 
be aſſets; as formerly at large 
hath bcene ſaid. 


Et la ſeme de tiel 


tamt,&c. ne ſerrajain- 
mes end9W, Sc. It is to 
be obſerved, that the judgo- 
ment againſt a man for felo- 
nie is, that he be hanged by 
the neck untill he be dead; 
but implicating, 
beeue fad) he is puniſhed 


++ 4% 


4 (8. Rep. 171. Ante 31. 3. 
home que 1fſint eft at- 4.) 


(us At h ( 


t & added L. and M. and Roh. 
q Se alded L. and NI. and Roh. 
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[4] Brac. lib. g. fol. 122, 133. 
276. & lib. 5. 374. * 
Britt. fol. 215. b. 
cap. 28. 


Flet. lib. 1. 


(1. Cro. 433. Ant. 8. a.) 


2 4 
„ a — 


Vid. Scct. 711, 718. 


3%. 


Lamb. 273, 276.) 


Lib. 3. 


(3. Inſt. 17. 47. Ant. 41. 2.) 


5) 5. C. 3. 14. 9. E. 3. 22. 
4 7-H. 4. 32. 19. H. 6. 71. 
See Lit. lib. 1. cap. Dow. Sect. 35. 


(7. Rep. 11.) 


[J 26. H. 8. cap. 13. 
33. II. 8. cap. 20. 5. E. 6. ca. 11. 


[-] Stanf. Pl. Cor. 195 


12. H 4. 3- Vide ScQt. 535. 
(3. Rep. 171.) n 
1% 6. H. 4.1. 45 E. g. Vouch. 72. 


PI. Com. 292. 16. E. g. Age 46. and it ſhall not extend tothe land; et fic in fimilibus. 
{ If a collaterall anceſtor releaſe with warrantie, an 
See in the Chapter of doth binde; but if after he be deraigned, now it is defeated. 


18. II. 3, Vouch. 281. 23. E. 3. 
Gatr. 77. 
Villenage, Scct. 200, 


(. Rep. 112. b.) 


(3. Rep. 71. a.) 


Vide Lib. 8. fol. 153, 134. Al- 
tham's caſe. 46. E. 3. 2. 

45- E. g. 23. Vid. before in the 
Chapter of Relcaſes. Sect. 508. 


(Ant. 291. b.) 


9] 14. A. pl. 2. 

Lt. Dyer. 188. g. E. 4. 52. b 
(Plowd. 2. b. Manxel's caſe* 
Ant. 319. b. 20. a. 6. Rep. 5.) 


Cap. 13. 


Sect. 748. 


firſt in his wife, that ſhe ſhall loſe her dower. Secondly, in his children, that they ſhall be- 
come baſe and ignoble ; as hath beene ſaid. Thirdly, that he ſhall loſe his poſteritie, fer 
his bloud is ſtained and corrupted, that they cannot inherit unto him or any other anceſtor, 
Fourthly, that he ſhall forfeit all his lands and tenements which he hath in fee, and which 


Of Warrantie. 


he hath in taile, for terme of his life. And fifthly, all his goods and chattels. And thus 
ſevere it was at the common law; and the reaſon (age was, that men ſhould feare to com- 
mit felonie : Ut pena ad paucos, metus ad omnes perveniat. And it is truly ſaid, Brf mcbore: 
ſunt quos ducit amor, tamen plures "jour quos corrigit timor. And ſo it is 4 fortiors in caſe of 
high-treaſon, But ſome acts of parliament have altered the common law in ſome of thet: 
2 : firſt, by the ſtatute of donis condirionalibur, lands intailed were not forfeited neither 

or felonie nor tor treaſon, but for the life of tenant in taiie, This act was made by kin; 
Edward the firſt, who (as our bookes [i] ſpeake) was the moſt ſage king that ever was; 
[+] and the cauſe wherefore this ſtatute was made, was to preſerve the inheritance in the 
bloud of them to whom the gift was made, notwithſtanding any attainder of felonie or trea- 
ſon. And this act in hiſtorie is called gentilitium men gpck. or that by this act the fami- 
lies of many noblemen and gentlemen were continued and preſerved to their poſteritics, 
And this law continued in force from the thirtcenth yeare of king Edouard the firſt, untill th 
L/] twentie-ſixth yeare of king Henrie the eighth, when by act of parliament eſtates in taile 
are forfeited by attainder of high-treaſon. But as to felonies (whereof our authur here 
ſpeaketh) the ſtatute of donis conditionalibus doth yet remaine in force, ſo as for attainder of 
felonie, lands or tenements entailed are not forfeited, but only (as hath beene ſaid) during 


* taile with warrantic, 


the life of tenant in taile, but the inheritance is preſerved to the iſſues. 
[-m] The wife of a man attainted of high treaſon or petit treaſon ſhall not be received to 


demand dower, unleſſe it be in certaine caſes ſpecially provided for. 


but the wife of a per- 


ſon attainted of miſprilion of treaſon, murther, or felonie, is dowable fince our author 
JA. E. 6. ca. 13. 6. E. 6. c. 11. wrote, [x] by the ſtatute in that caſe. made and provided, which is more favourable to the 
5- El. ca. 1. & 11. 18. El. cap. 1. yoman than the common law was. 

[e] If a ſeigniorie be granted with warrantie, and the tenancie eſcheat, the ſeigniorie 
whereunto the warrantie was annexed is extinct, and conſequently the warrantie deteated, 


= 


[FITTLETON having ſpo- 

ken in what caſes war- 
ranties may bee defeated and 
extinguiſhed by matter in 
law, now he ſheweth how a 
warrantie may be diſcharged 
or defeated by matter in decd : 
and hereupon he putteth an 
example of a releaſe in three 
ſeverall manners. 

Firſt, by a releaſe of all 
Warranties. 

Secondly, by a releaſe of 
all covenants reall. 

And thirdly, by a releaſe 
of all demands. 

[If a man make a gift in 
this 
warrantie is alſo intailed, and 
therefore a releaſe made by 
tenant in taile of the warran- 
tic, ſhall not bar the iſſue, no 
more than his releaſe ſhall bar 
the iſſue to bring an attaiat 
be a falſe verdict, or a writ 
of error upon an exroneous 


Sect. 748. 


JT EM, ſi tenant en 

le taile enfeoffa ſon 
uncle, le quel enfeoffa 
un auter en fee ove 
garrantie, Sc. apres 
le feoffee per ſon fait 
releſſa a 72 uncle touts 
manners des garran- 
ties, ou touts manners 
de covenants reals, 
ou touts manners de 
demandes, per titel 
releaſe le garrantie 
eſt extinct, Et | 
le garrantie en cel 
caſe foit pleade en- 
vers le here en taile, 


que porta ſon briefe 


d enter into religion, now the warrantic 


LSO, if tenant in 
taile infeoffe his 
uncle, which infeoffes 
another in fee with 
warrantie, if after the 
feoffee by his deed re- 
leaſe to his uncle all 
manner of warranties, 
or all manner of co- 
venants realls, or all 
manner of demands, 
by ſuch releaſe the 
warrantie is extinct. 
And if the warrantie 
in this caſe bee plead- 
ed againſt the heire 
in taile that bringeth 
his writ of Horme- 


de 


Lib. 3. Of Warrantic. Seda. 748. 


de formedon, pur bar- don, to barre the heire judgement given againſt the 


rer le heire de fon ac- of his action, if the ng Tags md nd ao _— 
tion, fi I heire avoit * le heirc have and plead create the eſtate taile, nor of 


dit releas et ceo pledaſt, the ſaid releaſe, &c. he other deed neceſſary for 


» defence of the title. 
il defetera le plee en (hall defeat the plee in Apres ge re- 
barre, &c. Et mults barre, &. And many A 0 


- QUTCT'S caſes et matters other caſes and mat- - teth his caſe where one is (. R 

. ſont, per queu home ters there be, whereb * r put the e 

Pat defeater garrantie, a man may defeat 4 2 fe edi fe two make ll u.. 
2 wWarrantie, &c. rant the land to the feoffee 


: and his heires, and the feof- 
ce releaſe to one of the feoffors the avarrantie, yet he ſhall vouche the other for the moyde. 


And ſo it is if one infeoffe two with warrantie, and the one releaſe the warrantie, yet the 
other ſhall vouch for his moytie. 


Si le heire avoit le dit r eleaſe, Sc. Here it a peareth, that the releaſe being 
made to the uncle being his anceſtor, the deed doth Serbs deceaſe of the uncle belong to 
him, and.therefore he cannot plead it, unlefle he-ſhexveth it forth. 


Et mults auters caſes et matters y ſont, per queux home poet defeater (Vaugh. 987.) 


. garrantte, Se. As namely by a defeaſance, as other things executorie may. Alſo a 
warrantie may loſe his force by taking benefit of the fame. In a præcipe the tenant veucheth, 
. and at the / quatur ſub ſro periculo, the tenant and the vouchee make default, whereupon the 
demandant Lach judgement againſt the tenant. And afterwards the demandant brings a 
ſenhe facias _ the tenant to have execution; in this caſe the tenant may have a <varrantia 
carte. And if in that caſe a ſtranger had brought a præcipe again the tenant, hee might have 
vouched againe, for by the judgement given againſt the tenant, the warranty loſt not his 
force; but if the tenant had judgement to recover in value againſt the vouchee, hee 
* ſhould never vouche againe by reaſon of that warrantie, becauſe hee had taken advantage of 
the warrantie. And it is to be obſerved, that upon the proces of ſummoneas ad warrantizan- 
dum, if the ſherife returne the vouchee ſummoned, and he make default, the tenant ſhall 
have a capias ad valentiam.; but if he returne that the vouchee had nothing, then after the 
fieut alias et pleres a ſequatur 2 ſuo periculothail iſſue; and there if the vouchee make default, 
the tenant ſhall not have judgement to recover in value, for he was never ſummoned ; and 
it appeareth of record that he hath — 4 but in the capias ad valentiam it appeareth that 
he had aſſets, and he had beene ſummoned before: but in ſome ſpeciall caſes there ſhall be tuo 
recoverics in value upon one warrantie, As if a diſſeiſor give lands to the huſband and wite, 
and to the heires of the huſband, the huſband alieneth in fee with warrantie and dieth, the 
wife bringeth a cui in vita, the tenant vouche and recovereth in value, if after the death of 
the wife the diſſeiſee bring a præcipe againſt the ahenee, he ſhall vouch and recover in value 
againe. ; 
© J] soit is where the wife bringeth a writ of dower againſt the alience, he ſhall recoverin /] 48. E. 3. Voucher 50. 
value, and after her death he ſhall recover in value-againe, upon the ſame warrantie, 
In the ſame manner it is if a man be ſeiſed of a rent by a-defeaſible title, and releaſeth to (Hob. 28.) 
the tenant of the land all his right in the land, and warranteth the land to him and his 
heires, if he be impleaded for the rent, he ſhall vouch end recover in value for the rent; and 
if after he be impleaded for the land, he ſhall vouche and recover in value againe for the 
land: but in theſe and the like caſes. the reaſon is in reſpect of the ſeverall eſtates recovered, 
but for one and the ſame eſtate he ſhall never recover but once in value; and though the 
land recovered in value be evicted, yet ſhall he never take benefit of that warrantie after. 
And as warranties may be defeated in the whole, ſo they may be defeated as to part of the (Ant. 367- b.) 
benefit that may be taken of the ſame. [z] As he that hath a warrantie may make a defea- Le] 7. H. 6. 43. 13. AT 8. 
ſance not to take any benefit by way of voucher ; in the like manner that he ſhall take no ad- 1g. E. 3. Garr. 24, 26. 37. 
vantage by way of <varrantia carta, or by way of rebutter, ? 3. H. 6. 31. 8. H. 2. 6. 
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DE een int ECD IO EE d 


. ® e diireleas et ces plodo ict pleaaſt le dit releas, Ce. in L. and M. 


9 P Sect. 


Lib. 3. Cap. 13. 


Temps F. 1. Car. 89. 34, E-1. 
ibid, 88. 11. E. 2. ibid. 8g · 
4. E. g. 24. 5, E. 3. 14. 

40. E. 3. 9. 14. H. 4. 39. 

2 4. H. 8. taile Br. 33. 4. Mir. 
Dier 139. Lib. 10. fol. 37, 38. 
in Mary Portington's caſe. 


(8. Rep. 51.) 


(Ant. 374. 2. b.) 


(10. Rep. 38. Plow d. 440. 2. b. 
Hob. 40. Moor. 55.) 


TFRE L.ittleton ſheweth, 
that in the ſame man- 
ner that a collaterall war- 
rantie may be defeated by 
matter in deed, or by matter 
in law, ſo may to all intents 
and purpoſes a lineall war- 
rantie, whereof hee putteth 
an example of a lineall war- 
rantie and aflets. 


Et un lineal gar- 


rantie, &c. oveſque ceo. 


que aſſets a luy diſcen- 


diſt „Ec. Here it appeareth 
by Littleton, that a lincall 
warrantie and aflets is a good 
plea in a formedon in the 
diſcender ; wherein it is to 
be knowen, that if tenant in 
taile alieneth with warrantie, 


and leave aſlets to deſcend ; 
if the iſſue in taile doth alien 


the aſſets, and die, the iſſue 
of that iſſue ſhall recover the 


Of Warrantie. 


Sect. 749. 


Sect. 749. 


ET % aſcavoir, 
que en meſme le 
manner come gar- 


rantte collateral poit- 


re defeat per mat- 
ter en fait ou en ley; 
en' meſme le manner 

oit lineal garrantie 
Are defeat,* &c. Car 
i herre en taileporta 
briefe de formedon, 
et un lineal garranty 
de fon anceſter enhe- 
ritable per force de le 
taile, ſoit plede envers 
luy, ove ceo, que aſſets 
a luy diſcendift de fee 
ſimple, + que il ad 


land, becauſe the lineall war- per meſme launceſter 


rantie deſcendeth only to hin 
without aſſets ; , for neither 
the pleading of the warrantie 
without the aflets, nor the 


aſſets without the warrantie 


is any barre in the ,formedon 
in the diſcender. - But if the 
iſſue to whom the warrantie 
and aſſets deſcended had 
brought a formedon, and by 
judgement had beene barred 

y reaſon of the warrantie 
and afſets ; in that caſe, al- 
beit he alieneth the aſſets, 
yet the eſtate taile is barred 
for ever; for a barre in a 
formedon in the diſcender, 
which 1s a writ of the higheſt 


que fift le garrantie; 
fi beire que eſt de- 
mandant poit adnul- 
ler et defeater le gar- 
rantie, ceo ſuffiſt a 
luy: car le diſtent 
des auters tenements 
ae fee fimple ne fait 
riens pur barrer 
There ſans le gar- 


rantie, &c. 


ND it is to be un- 
der ſtood, that in the 
ſame manner as the col- 
laterall warrantie may 
bee defeated by matter 
in deed or in law; in 
the ſame manner may a 
lineall warrantie be de- 
feated, &c. For if the 
heire in taile bringeth 
a writ of For medon, and 
a lineall warrantie of 
his anceſtor inheritable 
by force of the taile, 
bee pleaded againſt him, 
with this, that aſſets de- 
ſcended to him of fee 
imple, which hee hath 
by the ſame anceſtor 
that made the warrantie; 
if the heire that is de- 
mandant may adnulland 
defeat the warrantie, that 
ſufficeth him: for the 
diſcent of other tene- 
ments of fee ſimple mak. 
eth nothing to barre the 
heire without the war- 
rantic, &c, 


nature that an ifſue in taile can have, is a good barre in any other 


formedon in the diſcender, brought afterwards upon the ſame. gift. 


4A TOY, mon fitz, 


Sc. Here our au- 
thor calleth (as many times 
in theſe bookes he hath done) 
not only his ſonne Richard, 


ORE Jes ay fait a 
toy, mon fits, trois 
 trores. 


NOW I have made to 


thee, my ſonne, three 
bookes, 


but everie ſtudient of the law to be accounted his ſon, and worthily ; for that ſeeing our 
author had the honour to be in his time the father of the law, and all good ſtudients in the 
law juſtly account themſelves the ſonnes of the law (for otherwiſe they are not worthy of 
the profeſſion), our author, as a carefull and provident father, as it hath manifeſtly appeared, 
gave exccllent inſtructions in theſe his bookes, both to his owne ſonne, and to his adopted 


ſonnes, to make them from age to age the more apt and able to underſtand 


and reaſons of the law. 


Fc. not in L. and M. nor Roh. 


the arguments 


Le 


+ gue :! ad not in L. and M. nor Rek. 


| Tabula ; 


Le primer Livre eft de Eftates The firſt Book is of Eſtates 
que homes ount en terres * oy te- which men have in lands and te- 
nements : Ceſtaſtavoir, nements : that is to ſay, 


De Tenant en fee ſim Cap. 1 

De Tenant 1 FEY 2 

De Tenant en Þ fee taile apres poſſibilitie d "iſſue 

extinct | 

De Tenant per le curteſie d' Engleterre 

De Tenant en dower 

De Tenant a terme de vie 

De Tenant pur terme des ans 

De Tenant a volunt per le common ley 

De Tenant a volunt per cuſtome del mannor 
+ De Tenant per le verge 
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Le Second Livre. 8 


De Homage Cap. 1 
De Fealtie 2 
De Eſcuage 3 
De Service de Chivaler 4 
De Socage 5 
De Frankalmoigne 6 
De Homage Aunceſtrel 

De Grand Serjeantie 4 
De Petit Serjeantie 9 
De Tenure en Burgage 10 
De Tenure en Villenage 11 
De] Rents 12 


Et ceux deux petits Livres jes And theſe two little Books I 
ay fait a toy pur le melior enten- have made to thee for the better un- 
der de certaine Chapters de les an- deritanding of certaine Chapters 
tient Livre de Tenures, of the antient Booke of Tenures. 


Meliour entender, &c. And theſe Inſtitutes have I collected and publiſhed to the 
end that theſe three Bookes of our author may be the better underſtood of the ſtudious 
reader. h | 

 Antient Livre des Tenures. This booke may well be accounted antient, for it 


was compoſed in the raigne of king Edward the third, (as juſtice Firzherbert ſaith) by a Fitz. in his Preface to his N. B. 
grave aud diſcreet mau. 


Le Tierce Livre. . 


De Parceners ** /olonque le courſe del common 


ley Cap. 1 
4 5 De 
0 0 , L. and M. and Roh. 4 fee—le, L. and M. and Roh. De tenant per Ve net in L. aud M. nor Roh. 
& -/ added L. and M. and Roh. | Rents—iit- aner de rentes, ſellicet, uf ſervice, rent charge, et rent ſekke, L. and NM. 
and Roh. e added L. and M. and Roh. fſalonque ie courſe del cem lte added L. aud M. and Roli. 


++ The numbers of the Chapters as above are not enumerated cither in L. and XI, or Rok. 
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Epilogus. 


* De Parccners ſolonque le cuſtome 
De TJointenants 
De Tenants en common 


De E/ates de terres et tenements fur condition 


De Dijcent cue follent entries 
Ie Continucl Claime 


Y» 7 
1 3? 1% 20. 05 


De Confirmations 
De Attornements 


De Dijcontimuances 


De Kenutters 


De Gar rau lies. 4 


IO ne voile en pren- 
5 der ne prejumer, 
Sc. Here obſerve the-great 
modeſtie and mildneſle of our 
author, which is worthy of 
Imitation; for -Nulla wirtus, 
nulla ſcientia locum ſuum e 
Al guitatem conſorvare poteft 
fine modeſid. Aud herein our 
author followed the example 
of Meſ's, who was a judge, 
and the firit writer of law; 
tor he was mitifimus omninm 
lominum qui fu in terris, as 
the holy hiſtorie teſtineth of 
hun. 

Les arguments et 


les reaſons del ley, &c. 


Ratio «ft anima legis ; for 
then are we ſaid to know the 
law, when we apprehend the 
realon of the law; that is, 
when we bring the reaſon of 
the law ſo to our owne rea- 
jon, that wee perfectly under- 
ſtand i as our owne ; and then, 
and never before, we have 
ſuch an excellent and in'epara- 
ble propertice and ownerſhip 
therein, as weecan neither loie 
it, nor uny man take it from 
us, and will direct us (the 
learning of the law 1s ſo chain- 
ed together) in many other 
caſes, But if by your ſtudie 
and induſtrie you make not 
the reaſon of the law your 
Une, it is not poſſible for you 


Epilogus. 
E T.ſacbes, mon fits, 


gue jeo ne voile 
gue tu croies, que tout 
ces que jeo ay dit en 
les dits livres ſoit 
ley, car jes ne ero voile 
enprender ne preſu- 


mer ſur moy. Mes de 


trels choſes gue ne 


font pas ley, enqui- 


res et apprenares 
de mes ſages maſters 
appriſes en da ley. 
Nient meins coment 
que certaines Choſes 
queux font mates et 
ſpecifies en les dits 
lrores, ne ſont pas 
ley, uncore tielx cho- 
es ferra toy plus 
apt et able en- 
tender et apprender 
les arguments et les 
reaſons del ley, &c. 
Car per les argu- 
ments et les reaſons 
en la ley, home plus 
toſs aviendra - a 


Cap. 


© © cw au bw cM 


ND know, my ſon, 

that I would not 
have thee beleeve, that 
all which T have ſaid 
in thele bookes 1s 
law, for I will not pre- - 
ſume to take this up- 
on me. But of thoſe 
things thatare not law, 
inquire and learne of 
my wiſe maſters learn- 
ed in the law. Not- 
withſtanding albeit 
that certaine things 
which are moved and 


ſpecified in the ſayd 


bookes, are not alto- 
gether law, yet ſuch 
things ſhall make thee 
more apt, and able to 
underſtand and appre- 
hend the arguments: 
and the reaſons of the 
law, &c. For by the 
arguments and rea- 
ſons in the law, a 
man more ſooner ſhall 
come to the certain- 


Ce 
* Deparceners ſolongue le cn teme not in L. and N. nor Roh. + Texants=terroments, L. and M. and Roh. t fetlicety 


garrauntie lyneall, garrauntic cullateralis et garrauntie que earamence per difſeiiny added L. and M. and Rah. 


Not in L. and 
NMI. nor Rech. 


* 


Epilogus. 


certaintie ct a la co- tie and knowledge of long to retaine it in your me- 
. . 5 morie. And wel doth our au- 
2% n de la ley the law, thor couple arguments and 
reaſons together, Duia argu- 

Lex plus laudatur quand? ratione probatur, Verte ignota et obſcura ad la- 
cem rationis proferunt et red- 

dunt ſpl-ndida : and therefore 


eake 


argumentari et ratiocinari are many times taken for one. And that our author may not {| 

anything without authority, (which in theſe Inſtitutes we have as we take it manifeſted) 
His opinion herein alſo agreeth with that of the learned and reverend chiefe juſtice of the 
court of common pleas, fir Richard Hankford, [ ] Home ne ſcavera de quel mettal un cam- 
pane eft, fi ne ſoit bien hate, ne le l'y bien conus ſans d;ſputation., And another ſaith, [*] Feo 
aye diſpute ceſt matter pur la apprender la ley. So as our author hath made a moſt excellent 
epilogue or concluſion with a grave advice and counſell, together with the reaſon thereof, 


which all good ſtudents are to know and follow; and with ſcire and equi I will conclude our 
.author's epilogue, 


Lex plus laudatur quando ratione probatur. 
This is the fourth time that our author hath cited verſes, 


When I had finiſhed this worke of the firſt part of the Inftitutes, and looked backe and 
.confidered the multitude of the concluſions in law, the manifold diverfities between caſes and 

ints of learning; the varietie almoſt infinite of authorities, antient, conſtant and moderne, 
and withall their amiable and admirable conſent in ſo many ſucceſſions of ages; the many 
changes and alterations of the common law, and additions to the ſame, even ſince our author 
wrote, by many acts of parliament, and that the like worke of Inſtitutes had not been at- 
tempted by any of our profefſion whom I might imitate, I thought it ſafe for me to follow 
the grave and prudent example of our worthy author, not to take upon me, or preſume 


that the reader ſhould thinke that all that I have ſaid herein to be law: yet this I may ſafely , 


affirme, that there is nothing herein but may either open ſome windowes of the law, to let 
in more light to the duden by diligent ſearch to ſee the ſecrets of the law, or to move him 
to doubt, and withall to inable him to inquire and learne of the ſages, what the law, toge- 
ther with the true reaſon thereof, in theſe caſes is: or laſtly, upon conſideration had of our 
old bookes, lawes, and records, (which are full of venerable dignitie and antiquitie) to finde 
out where any alteration hath beene, upon what ground the law hath beene ſince changed; 
knowing for certaine, that the law is unknowen to him that knoweth not the reaſon thereof, 
and that the knowne certaintie of the law is the ſafetie of all. I had once intended, for the 
eaſe of our ſtudent, to have made a Table to theſe Inſtitutes ; but when I confidered that 


"Tables and Abridgements are moſt profitable to them that make them, I have left that worke 


to everie ſtudious reader. And for a farewell to our jurifprudent, I with unto him the glad- 
ſome light of juriſprudence, the lovelineiſſe of temperance, the ſtabilitic of fortitude, and 
the ſoliditic of juſtice, 
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To tte R E A D E R. 
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COURT EOUS READER, 


A LTHOUG H I have ever obſerved true, what our Honourable 

and grave Author intimates in the concluſion of this worke, That 
Tables and Abridgements are moſt profitable to the makers, which 
indeed firſt gave life to my endeavours in this taſk, yet the confidence that 
they are not altogether unſerviceable to others, together with the undeniable 
importunitie of ſome eſpeciall friends, bath now wreſted that to the publike 
view, what only was intended for private uſe, I hope the largeneſſe of 
the Volume will apologize for the length of the Table, and its language 
ſpeake ſomewhat in excuſe of its prolixitie. And becauſe of the ſmalneſſe 
of the print, together with the much matter couched in every line, I have 


obſerved ſome notes or figures for your more ſpeedie direction to what you 
| are 


* The Table to which this Preface was originally prefixed appears to have been firſt printed in 1629, It is herp 
printed from the improved edition of it annexed to the 11th and 12th editions of this work, 
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PREFACE TO THE TABLE. 


are inquiſitive. Divide each page with your eye into iba farts, and 
where you meet with this note (+) it direfeth to the upper part, this 
note (*) to the middle part, and this (J] inviteth you to the lower part of 
the page, ſo. that you wnay eaſily at the firſt view finde what you defire, 
without the tedicus reading over the whole page : and if you chance to 
miſſe what you ſecke for in the comment, the text will Supply it unto you, 
or elſe the Printer ſhall be much to blame, Thus requeſting you to weigh 
theſe my labours in the even balance of your indifferent judgement, 
J ſubmit them to your cenſure, and take my leave. 
From the Inner Temple. 


- 


Prodeſſe non obeſſe. 


Illud ex animo fiet, hoc prater voluntatem accidet. 
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A Alien. Aumone. 
2 Alienation. Auncclicr. 5 
Allegiance. AVOwWry. Þ 
BATEMENT, Sllokam, Milediarii, Authollity. *Y 
A of Writs. Vide J1,caum. Ayel. ; 1 
Writs. Amerciament. , 1 
Abbot. Jide Corporation. Anceftor. 1 
Abeiance. Annvity. B. 1% 
Abettors. Appeal. 1 
Ability. Vide Capacity. Appearanee. Bail. 4 
Abjuration and Exilc, Appellant. Bailment. il 
Abridgment. | Appendant. Bali, |: | 
Acceptance. | Apportionment. Bank, | © 
Accetlory, | Appr obatio. Bankrupt, 1 
Acre. Appropriation, Bar. 413 
Accompt. Appurtenant. Bargain and Sale. ; 1 
Acquittal. Archdeaconrics. Baron and Barony. 3 
Acquittance. Argument. Baron and Feme. 1 
Actions. Arms and Armories. Barretor. | 1.5 
Adminiſtrator. Te Executor. Arraignment. Baſtardy. 1 
Admeaſurement, Array. a Bedell. i * 
Admiral. Arrearages. PBennerth, f . 
Admiſſion. Aﬀets. Berewica & Berenvits Wit. 
Advowſon. : Aſſignment. Barquartuitte 9 
Hquiuocun. Aſſize. 355 Biſnop. id 
s Athance, Attainder. Hlond. uo 
Muli. Attaint. Bokland. 9 
Age. Attornment. 5 Hong. ; = 
Agent and Patient. Attorney. Bordarit S Borduanni, 
Agreement. Fide Diſagreement, Audiia Duerclas Bojuuss 
o Averment. Bote. 
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A TABLE OF THE HEADS. 


Bwoata Terra. 
H rigas 
. 
urgage. 
Borgebore. 
Burgh Engliſh, Jide Cuſtom. 
Bye azd Max. 


C. 


Capacity. 

Cailtle. 

Cafie-guard. 

Cauſa Matrimonit prelocutt. 
Certainty. 

Certificate, ie Trial, 
Crit. 

Challenge. 

(hampertx. 

Charge and Diſcharge. 
Charters. 

Chaſe. Yide Foreſt. 
Chattels. 

(Chevages 

City. 

Clam. ie Continual Claim. 
Cicrgy- 

Colroert!e ; 

Coiinton, "ide Coin. 
Combe. 

Conmute. 

Commilicne. 

Common. 

Concluon. Fae Eſtoppel. 
Condition. 
Confirmation. 

Cenſang unity. 
ſtable. ate Marſhat. 
Centinual Claim. 
Contract. 

Conulance of Pleas. 
(owe. 

Copybald. 

Cornage. 

Corody. 

Corporation. 
Corruption of Blood. 
Colinage. 

Colts. Jide Damages. 
Cettag tuts. 

(.ottereiit. 

Covenant. 

Coverture. 

Covin and Fraud. 
Count. 

Court. 

Cui ini, 

Curteſy of England, 
Cuſtoms. 


D. 


Namages. 

Davy. 

Dean and Chapter. 
Debt. a 
Decies tanten. 
Deeds. 

Default. 
Defcatances 
Detence. 
YLeturcement, 
Legrces. 

Demand. 
Demurrcr, 

Dee and Denre. 


Denizen. 

De, arture. 
Deraigument. 
Detinue. 

Deviſe. 

Dilapidations. 

Niſceit. 

Diſcent. 

Diſe aimer. 
Diſcontinuance. 
Diſparagement. 
D:ticiſce and Diſſeiſor. 
Diſleiſin. 

Diſtre!s. 

IN vorce. 

Donative. 

Double P lea. 

Dower. 

Drenchs. 

Duna, Dun. 

Droi'. ile Right. 
Dum fuit infra atatim. 
Dum non compos mentis. 


Fre. 
Election. 

Nd 
lapement. 
Einblements. 
Embracery. 

Entry Congeable. 
F. rTrer. 

ſcheat. 
Eichcator, 
+ ſcuage. 

Fiivn., Fide Protection. 
Flpices, 

Eitates, 

Ztoppel, 

HF. tovers. 
Erymolonics. 

E vi:ence. 
Exchange. 
Excommunication. 
Execution. 
Executors. 

15 xpourton of Words, 
xtent 
Extinguiſument. 
Extortion. 


Ey. 


F. 


Falſifying of Recoveries. 
Fealty. 

Fee imple, 

Fees. 

Felony. 

Feottment:, 

Fe adwit, 

Ferliugus. 

Fines to the King. 

Fines of Lands. 

Þ'irma. 

Folkland. 

Forcible Entry, 

Foreit, Park, Chaſe, Warren. 
Forteiture. 

Forejudger. 

Formedon. 
Frankalmoign. 
Frankmarriage. 
Frafjetum, 


Treebank. 
Freehold, 
Frith. 

Frifium Terra. 


Gavelkind. 

Glyn. 

Grange, 

Grand Serjeanty, ide Serjeanty. 
Grants. 

ava. 

Guardian. 

Cg. 


II. 


FHahbendum. 

Haga. 

Haugh and Hough. 
Heir. 

Heirloom. 
Herbage, 

Hereſy. 

Heriot. 

Hida Terre. 

Hirſt and Hurſt. 
Holm and [Tulmus.- 
Holt. 

Homage, 
Aunceſtcel, 


Hope. 
Horngeld. 
Hors ae /on Fee. 
Iſoſpital. 
Hotchpot. 
How and Hoo. 


11 


Jamba. 

Ideot. 

] npriſonment. 

Incident. Sce Appendant, 
Indenture. 

Indictment. 

Intant. 


Infranchiſement. 


Inheritance. 
Inrollments. 

Inſtant. 

Inſtitution. 

Intention of the Parties. 
Iutereſe Termini. 
Intereſt. 

Intruſion. 
Jointenants. 
Jointure. 

Treland. 

Iſſue. 

Judgment. 

Jugum Terre, 
Juncaria & Joucaria. 
Juris utram. 

Juror. 

Juſtices. 


Knight's 


CONTAINED 


Knight's Service. 


Kuot. 


T9 
Laches. 


J. ag aman. 

L.annmanni. 

Laple. Vie Quare Impedit. 
Law. 

Lea and Ley. 

Leaſes, Leſſor, Leſſee. 
Lectures. 

Leper. 

L efeves, 

L ihrata Terre. 

Licence, Vide Authority. 
Ligeance. 

Limitation. 

Livery out of the Hands of the King. 
Livery and Sciſiu. 


NM. 


 Machecollare. 
Maihem. 
Maintenance. 
Manor. 
„ anumiſſion. 
Marches. 
Marchet. 
Maremium. 
AMarijcus & Mera. 
Marriage. 
Marſhal. 
Maxim. 
Mayor and Commonalty. See Corpo- 
ration. 
Moeaſon. 
Merchant. 
Meſne. 
I uagium. 
Minera. 
Miſcontmuance. 
Mite. 
Monaſteries. 
Money. 
Monk. 
Monſter. 
Mortdanceſtor. 
Mortgage. 
Mortmain, 
AMulier. 
Murder. 
Mute. Sce Treaſon. 


N. 


Name. 

Nick. 

Nobility. 

Nonage. 

Non compos, Sc. Ste Dum non com pos. 
Nonſuit. 

Notice. 

Nuſance, 


Obligation, 
Occupant. 
Occupation. 
Oihee and Officer, 


IN THE:FOLLOWING TABLE. f 


Office or Inquiſition. * 
Ordinary. ol 
Oufter le main. See Livery, 
Outlawry. 

Or gang. 


P. 


Panel. 

Papiſts. 

Pardon. 

Park. See Foreſt, 
Parliament. 

Parol demur. 

Parſon and Patron. 
Partition and Parceners. 
Paſcuum & Paſtura. 
Patents. See Grant, King. 
Payment. 

Per quæ Serwitia. 

Pew. 

Piracy. See Attainder, Felony, 
Pleas and Pleadings. 
Plenarty. 

Plough-land, 

Poſſeſſion. 

Poſſibility. 

Pound. 

Præcipe. 

Premmunires. 
Preſumptio. 
Prerogative. 
Preſcription. 
Preſentation. 

Primer Seiſin. 

Privies and Privity. 
Profeſſion. 

Property. 

Proprietate proband@. . 
Protection. 
Proteſtation. 

Pudzeld. 

Purchaſe. 

Purpreſture. 


Q_ 


Drare In peut. 
Quarentena. 
Queen. 

©) p 
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Ld id Fu ris clamat, 
Luod et deforceat. 


R. 


Raman & Radchemifires. 
Ranſom. 

Tape. 

Rationabili parte honorum. 
Raviſhmeat of War. 
Rebutter. 

Recluſe. 

Record. 

Recovery. 

- in Value. 
Rediſſeiſin. 

Regiter of Writs. 
Relation, 

Releaſcs. 

Relief. 

Remainder, 

Remitter. 

Rents. 

Replevin, 


Report. 

Requeſt, 

Reſceit. 

Reſcous, 
Reſervation, 
Reſponſalis. 
Reſummoas, 
Ketraxit. 

Reve, 

Reverhon, ' 
Reviver. He Extinguiſhment, 
Revocation, 
Right, 

Riot, 

Robbery, 


Ruſcarta. 
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Salina, 

S. re faciat. 

Scutag ian. 

Scals. 

Seiun. 

Sed. 

Frlio Terra. 

Sequatur ſub ſuo periculo. 

Serjcanty. 

Se rv iccs. 

Shaw. 

Sheriff. 

Share, 

Simony. 

Socage. 

Sokemans and Sokmanni. 

Solinum & Solinus Terra. 

Sradium. | 

Sragnume 

Stanlaw. 

Statutes in General. 

Statutes Mag. Chart. 

Statute Merchant and Staple. See 
Execution, Oc. 

Sethe & Stede, quid. 

Steward, 

Stowe. 

Summons and Severance, 

Surrender, 

Suſpence. 
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T. 


Tail. 

Tail after Poſſibiſity of Iſſue ext'nct. 
T aint & Tainuand. 

Tallage. 

Tenant. 

Tenant at Will and Suſſerance. 
—— in Common. 

Tender and Refuſal. 

Fenellitre. 

Tenure. 

Teſtament. 

Fe{timonicse 

Tillage. 

"I unc. 

'I ith. 3s 0 ' 
Title. ü Yes 
"Town. | 
rarer. = 
"Treaton. 

Treipats, | 
Trial. ' 
Fu tte. 
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F"xccat ia. 
Valuation. 

Fries 

Pentre inſpiciendo. 
Ve dict. : 

F:/tura Terria. 
Village, ; 
Villenage and Viilein. 
Vireata Terre. 
Viktor. 

Voucher, 

Ules, 


A TABLE OF THE HEADS, SS. 


Uſurpation. 


W. 


Wager of Law. 

ies. 

War. 

W 4 rdſhip. 

Wardwite. 

Warranty. 

arredum ſeu I. arreccum Tera. 
Warren. Ste Foreſt. 

Waſte. 


tcp Way. 3 | 


— 


Wir en Wita. 

Witneſs. See Teftimony, 
Woodgeld. 

Words. 

NMorſnot. 

Worth. 

Writs. 


Y. 


Year and a Day, 
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Abatement. See Writs. 


HE etymology of the word, 134b + | 

The divers acceptations of the word, and what it 
properly ſignifics, ibid. 277 a * 

The difference between an Abatement, Diſſeiſin, Intruſion, 

Deforcement, Uſurpation, and Purpreſture, 277 à J, br 


Abbot. See Corporation, 


Abeiance. 
The fignification and derivation of the word, 342 a C, 


b 

wich. the freehold and inheritance of lands, &c. ſhall be 
in abeiance, 342 b“ J 

Where an eſtate of lands, &c. in abeiance may be aliened, 
or charged, and where not, 343 a * 

Where by the grant of tenant i tail of all his eſtate or 
right, to a diſſeiſor, the right of the title ſhall be in 
abeiance, 345 a b 

Where an entry or claim by one that hath no right. ſball 
gain an inheritance by wrong, which is in abeiance, 


263 b 
The Lo lupte of the glebe in abeiance, by the alienation 
of the purſon, and during the vacancy of the parſonage, 


41a 
When by attainder, 345a* b 


Abettors. 


Where the defendant in an appeal ſhall recover damages 
againſt the plaintiff, and where kot, 138 b *, 139 b“ 
Fide Stat. W. 2. cap. 12, 


Ability. See Capacity. 


Abjuration and Exile. 


How a perſon abjured or exiled is eſteemed in law, 1434 * 
Where the wife of ſuch perſon may ſue and be ſucd aithout 
naming her huſband, 142 bQ, 133 a 


' 1 
What baniſhment ſhall be ſaid in law a civil death, and what 
not, 133 a * 


Abridgment. See Condition, Confirmation. 


Acceptance, See Arrearage, Avowry, Condi- 


tion, Dower, Eſcheat, Remitter, Surrender, 
Waſte. 


Acceptance of Rent will not make a void eſtate good, 


215a 

Whae 4 acceptance of a rent ſhall diſpenſe with a con- 
dition broken for non-payment, and where not, 211 b J, 
215 a 

Where the acceptance of another thing in ſatisfaction ſhall 
be a good bar in debt, upon an obligation, and where 
not, 212b * ©, 213a + 

Where the acceptance of a leſſer ſum in ſatisfaQtion ſhall be 
a good bar, and where not, 212 b 

Where the acceptance of homage or fealty ſhall bar the 
lord of his eſchear, 268 a 

WW ere the acceptance of rent ſhall bar the lord of his eſ- 

cheat, and where not, 264 a VJ, b 

Where the acceptance of the ſervices by the hands of the 
tenant after forejudger of the metne, ſhall conclude the 
lord paramount of rhe arrearages incurred before, and 
where not, 296 b | 
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PEE ²˙ Ve; 
| | Admiſſion, 


The deſcription and form of an admiſſion and inſtitution of a 
clerk, 344 a f 


Acceſſory. 


Acetſſorium ſequitur, non ducit ſuum principale, 152 a » 
In what offences there may be acceſſories, in what not, 


5721 


Accompt. See Guardian, Socage. 


The ſeveral kinds of writs of accompt, and againſt what 
perſons ſuch writ Heth, and againſt what not, 152a * 
I, 200 b 4, 87 b J, gob* ; 

Where in an accompt againſt one as receiver he ſhall have 
allowance of expences and charges, and where not, 
1724 J 

Where an accomptant ſhall have allowance of goods ſtolen 
and miſcarried, and where not, 89 a | 

Where an accompt lieth by and __ an executor or ad- 
miniſtrator, and where not, 89 b“, go b + * : 

Where an accompt lieth by one j intenant or tenant in 
common againft his companion, and where not, 172 a C, 
186*, 200 b ® 

A releaſe of all duties no bar in an accompt, 29 à q 

Where in an accompt as receiver, the detfendant may wage 
his law, and where not, 295 a“ g. ide lit. Wager of 
Law. 

Where and againſt whom a capias heth in accompt, and 
where and azainſt whom not, 89 a. e Stat. W. 2. 
. to 


Againſt whom it lies, 398 b © 


Acquittal. 


The ſignĩſication and derivation of the word, 100 a + 

The ſeveral kinds of acquittals, 7674. 

To what tenure acquittal is incident, and to what not, 
100 a , 101 a * 


Acquittance. 


Where if given for the whole, tho' but part paid, *tis good, 
212bQq 

For rent due the laſt day, when it ſhall diſcharge all before, 
373 4 


Acre. 


Its quantity and contents, 5 b 


Actions. 


The definition of an action, 2859 a + 

The diviſion of actions, 284 b dJ, 285 a + 

The difterence between an action and a writ, 289 a + 

The difterence between an action and an execution, 298 a ® 


A feint action # 
A falſe action J What, 30o1aQq 


In what places and counties actions ſhall be brought, 
282a ©, b per zot. pag. 

Where and what actions ſhall be brought in confinio comita- 
tis, and where and what not. ide tit. Athze, 

Where in actions for things tranſitory, the place or county 

is traverſable, and where not, 282 a 0, b + * 

In actions tranſitory the day and time not traverſable, if the 
act be done before the writ brought, 283 a f 

Where by a releaſe of all actions, cauſes of actions be re- 
leaſed, but within a ſubmiſſion of all actions to arbitte- 
ment cauſes of actions are not contained, 285 a + 

When they lie quia time, 100 a * 

Cannot be altered by the party's own act, 28; a * 

When they continue, though part of the cauſe is determined 
by the act of God, 285 a * 

On the caſe tor dilapidations, 398 a + 


Admeaſurement. 


Admeaſurement of dower, where it lieth by the guardian in 
chivalry, and where by the heir, 30 u * 


Adminiſtrator, Vide tit. Executor. 


— 


Admiral. 


The etymology of the word, 260 b * 

How called anciently, and how at this day, 260 b * 

The juriſdiction of the admiral's court, and from what anti- 
quity, and according to what law they proceed, 259 a ©, 
b 5, 391 a* a | 


Advowſon. 


Attvacatio quid, & unde, 17 b d, 119 b* N 

The antiquity of the word, 17 bY 

How adwvocatio medietatis, and medietas advocationis differ, 
17 bY, 18 a * 

Where an advowſon lies in tenure, 85a NW 

Where in grant, and not in livery, 332 a“, 235 b * 

Where the diſſeiſee or iſſue in tail after diſcontinuance, 
may preſent to an advowſon before recontinuance of the 
minor, to which, &c. and where not, 307 a 7, 333 
6 ” 

Where and what act ſhall put the patron out of poſſeſſion 
of an adrowſon, and where and what not, 344 b * 

Is a thing of truſt, 17 b *, 89 a 7 


Xquivocum guid, & guotuplex, 154 b C 
Affiance. 
Affiance, and Afidare, quid, 34a C 
Mis, 34 a J. 157 a ® 
Age, See Infant. 


Age to alien or contract, what our law requires, and what 
other laws, 78 b f, 172 bY, Vide tit. Infant. 

Age to do knights ſervice. FYide vit. Knights Service, 

The 1 ages of a man to divers purpoſes, 78 b ꝗ, 
79 2 

Tic divers ages cf a woman to ſcveral purpoſes, 78 b * 

Age to be profeiicd in religion. ide tit. Profeſſion, 

Where one parcener being an infant, ſhall have her age, 
notwithſtanding the full age of her filter, 104 a . Fde 
tit. Parol demurre. 

A leaſe to one and his heirs pur auler vie, the heir of the 
leflec ſhall not have his age, 139 a f 

Where a baſtard ſhall have his age, 244 b 

Where the heir upon a diſcent by reaſon of the profeſſion 
of his anceſtor in religion ſhall have his age, 248 b f 

No elegit upon judgment, or recognizance, mull be ſued, 
that lands deſcended to an infant, 200 x V 

Where tenant for life ſurrendets to him in the reverſion 
within age, he ſhall not have his age, 238 b 4, 381 


Aa A 

If the heir within age endow his mother, no ch ſhall be 
ſued againſt her during his minority, ibid. & ubi ſupra. 

Where the heir ſhall have his age in a ce/avit, 380 bY, 
331a F | 


Agent and Patient. See Executor, Voucher, 
Remainder. 


Where a woman may endow herſelf de la pluis Beale, 
39aY, be f 


/ * 
Agreement and Diſagreement. See Acceptance, 
Attornment, Coverture, Damages, Dower, 
Election, Remitter, Warranty. 


Where an infant or his heirs may diſagree to his own pur- 
chaſe, 2 b J 

The heir of an ideot or madman to that of his anceſtor, 73d. 

The huchandh or the wife herſelf after coverture to the pur- 
chaſe of the wite, 3a 

Where an agreement to the entry or act of a ſtranger ſhall 
be as available or prejudicial to the party as his own 
act or entry, and where not, 180 b * ©, 007 a , 
24c a * | 

Where the agreement to a convey-nce whereby an eſtate 
is after caſt upon the ditleitec or iſſue in tail Niall hinder 
a remitter, 359 b + 

Where a ſeme covert may diſagree to an eſtate determined 
to ſave hericit um damages, 5389b * 


Aid, See Knight Service, Parceners, Stat. 
V. I. cab. 6. & Stat. 21 II. 8. cap. 19. 


Where 2 parſon, vicar, &c, ſhall have aid of his patron, 
and ordinary, 342 b * 


Where, 


A 


Where, upon an avowry at this day for ſervices, aid is 
grantable of any man, 312 a + 


Where a biſhop, abbot, &c. ſhall not have aid of the King, 
otherwiſe of a dean collative, 341 bq 


Alien. See Challenge, Denizen, Dower, 
Ligeance, Releaſe, Wager of Law. 


The etymology of the word, 118 b, 128 bY 
he detcription of an alien, 129 b * 

The ſons of an alien born within the ligeance of the King, 
not inheri able either to other, 8 a + 


Where an alien may be capable of lands, &. to his own n 


uſe, and where only to the uſe of the King, 2 b + 

Where and by what means he may be made to inherit, 
and wheres and by what not, Ba f, 129 a * 

If a prior may ſue in right of his houſe, r2ga 

What actions an alien amy may or may not bring in his 
own right, 129 a 

Alien enemy may not have any action, 129 1814. 

Where an alien ma wage his law, 29ga * 

Where a reverſion is granted to an alien, and after deniza- 
tion the tenant attorns, the King upon office found, 
ſhail have the land, 310 bq 


Alienation. 


The derivation of the word, 118 b + 

What ſha'l be ſaid an alienation to divers purpoſes, and 
what not, 118 b + © 

When licence for alicnation firſt began, how and when ta- 
ken away, 43 per tot page 


Allegiance. 


Tow ſuch oath firſt began, and where, and when to be 
taken, 68 b 4, 172 b F 
How it differeth from the oath of fealty, 68 b 1 


Alodium, Allodiarii. 
Aid & gui, 1 b , 5a * 


Alnetum: 


What, 4 b“ 
What palles by this name, ibid. 


Amerciament. Sce Pardon. 


Amerciament what, and whence fo called, 126 b f 

H-y ir differeth frm a fine, 127 a. /7d- tif, Fines 

The cauſes of amerciaments in actions real and perſonal, 
126 bg, 1:7a 7 

Where an amerciument ſhall be due for the abatement of a 
writ. ani where not, {27 A 

How an ameici:mert an ently was called, 127 a“ 

Where in de 4 2m rciament the defendant ſhall wage 
his law, and whc'© not, 29; a ® 

Whate iilues and ameiciaments ſhail be levied upon the 
lands waick the jurors or parties non ſuit had at the 
time of the panel returaed, or finding of pledges, and 
where not, 102 b + 

Who mall be amerced, and who not, 127a + 

By whom it ought to be attecred, 126 b f 

Nocceiatur lies for one, 126 b © 


When land is liable for it, 102 b + 


Anceſtor. 


The derivation of the word, 78 b 
How it Qiſfiereth from predeceſſor, ibid. 


Arnuity, See Grant, Parſon, Rent, 
Reiervation. 


The deſcription of an annuity, 144 b * : 

Where th* heir of ne grantor ſhall not be charged in an 
annuity without naming, 144 b C 

Where the heir of the grantee and his aſſignee may have 
a writ of annuity, 144 b“ | 

Where and tor what rent a writ of annuity lieth againſt the 
grantor, and where and for what nit, 144 b { 

Where it lieth not tor a rent reſerved by indenture 
upon a feoffment in fee, 144 a + 

Where two joining in a grant of an annuity. the grantce 
may have two ſeveral writs, and where but one, 144 » * 


T A B. L. E. 


Where it lieth not againſt an heir by preſcription, 162 48 
How created, 144 b per lot. 147 a », 146 per tot, 


Annuity, pro conſilio, &c. where grantable over, and where 
not, 144 a 7 | ; 


hat ſhall be ſaid a ſufficient act to deterinino theicleRiva 


* 


of the grantes of a rent-charge to make it an annuity or a 


rent, and what not, 144 bY, 1486 a J, b 
Where the rent-charge being determined, the grantee not- 
withſtanding ſhall have an annuity, and where not, 
148 a“, 150 af. 349 aN 6 8 
Where the cauſe of the grant of an annuity ſhall amount to 


a condition, and the one ceaſing, the other ſhall deter- 
mine, 204 a * 


Annuity granted in F.. payable at Mich. and the Anzzn: , 


ciation ſhall be conſtrued to be at the Aannnciaflon aud 
Mich. 217 b + ; 
Where in a writ of annuity, the annuity determineth hang- 
ing he wrir, the arrearages are become irrecoverable, 
265 a J 
A releaſe of actions real or perſonal, a good bar in an an- 
nuity, ihid. 


Where the annuity is not arrear, a releaſe of all actions is 
no bar, 192 b q 


Appeal. Sce Abettors, Outlawry, Releaſe. 


The deſeription and derivation of an appeal, 123 be, 
287 b 1 * 

The ſeveral forts of appeals, 287 b * 

What fhall be faid a good plea in bar of an appeal of mur- 
der or felony, and what not, 287 b J, 288 a 4 


Where the wife ſhall have an appeal of the death of her 
huſband, and where not, 33 b 


Where the wife ſhall have an appeal, and yet ſhall not be 

- endowed, d converſo, ibid. $ 

Where the heir ſhall have an appeal of the death of his an- 
ceſſor, where the patty by whom he conveycth his diſ- 
ceut could not by poſſibility, 14 a J, 25 b + 

Within what time it onght to be brought, 254 b C 

Where in an appeal the parties ought to maintain the com- 
bate in ＋ perſon, otherwiſe in a writ of right, 294 b 

Vi ken to be brought betore the conſtable and marſhal, 74 


Appearance. See Default. 
Appellant, who, 123 b J, 287 b * 


Appendant, Parcel, Incident. See Acquittal, 


Diſtreſs, Fealty, Grants, Manor, Preroga- 
tive. 


Appendant, what, and why ſo called, 121 be _ 

The 1 between appendants and appurtenan's, 
121 b * 

What things may be appendant to other, and what not; 
49a, 121, 122 b 

Where an advowion at one turn may be appendant, and at 
another in groſs, 122 a + 

Where a remitter to the pr ncipal ſhall be a remitter to the 
appendant, notwithſtanding ſeverance by the diſconti- 
nuee, 349 b“, 363 b“ 

Where a remitter ſhall nct be to a thing appendant before 
recontinuance of the principal, 349 b ® 

How they pa's, 56“, 121 b“, 305 b 

Where a thing being totally difappendant, may be appen- 
dant again by a grant in as ample manner, 121 bq 

What properly ſ id to be aa incident, 151 b + 

The ſeveral ſorts of incidents, 93 a + 

What ſervices incident to other, 69 a 7 

Rent and ſervices incident to the reverſion, and ſhall paſs by 
grant of reverſion, but not 2 converſo, 151 b, 152 ay 
317 a®, 324 a C, by 

Incidents to the blood, not forfeitable or trans ferrable over, 
981 


. | . 
Apportion, Apportionment. See Damages, 
Extinguiſhment, Rent, Revocation, Warranty, 


Vhat and whence derived, 147 b 

Where part of the land out of which, &c. coming to hands 
of a grantee of a rent- charge the rent ſhall be appor- 
tioned, and where not, 147 b J, 149 b * , 180 4 þ 

Where a rent-charge may be apportioned by the act of the 
party. and where not. 149 a +, 149 bY, 150a+# 

Where by the eviction of part of the land, the rent iſſuing 
the:cout ſhall be apportioned, and where nor, 148 b * 9 

Vihe:e by purchaſe er ſuttender of part of the land, or alie- 
nation of part of the reverlion, a rent-ſervice thail be ap- 
porticned, 148 2 f 

Where 
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Where a rent charge ſhall be apportioned, albeit the grantee 
claimeth part of the land out of which, &c, under the 
' grantor, and where not, 148 b 

Where a condition may be apportioned, and where not, 


215aq 5 
Where notwithſtanding a diſcent of part of the land to a 
commoner, the entire common ſhall remain, and where 
it ſhall be apportioned, 149 a + 


By purchaſe of part of the tenancy by the lord, what ſer- 
vices fall be apportioned, and what not, 149a J, b f 


Apprebatio, 
Nvid, 295 by. 
Appropriation. 


Where the appropriation of a church to a houſe of religion 
ſhall be mortmain, 304 à f 


Appurtenant. See Appendant. 


What, 121 


Archdeaconrics, 


| How divided, 95 a“ 


Argument, 


The ſeveral ſorts of arguments, and what ſhall be ſaid a 
good argumear or prot in law, 1142 J, bt 


Arms and Armory, 


The courſe of diſcent of arms, and how it differeth from 
other inheritances, 27 a“, 149b + : 

The arms of Eng/and and France, when firſt united, 7 a * 

When the Kings of Zxgland began firſt to ſcal their char- 
ters with a ſeal of arms, 7a® 


Arraignment. 


The ſigniſication and derivation of the word, 156 a f, 
262 b 

To arraign an aſſiſe, what, 1514. 

Arraignment ot a priſoner, what, 263 a + 


Array, Sce Challenge. 
The ſigniſication and derivation of the word, 156 a + 


Arrearages. See Acquittance, Acceptance, 
Avowry, Annuity, Stat. 32 H. 8. c. 37. 


Where an acquittance for rent due the laſt day, ſhall be a 
diſcharge of all the arrearages incurred before, 236 a {| 


Aſſets. 


What ſhall be ſaid aſſets in the hands of an executor or ad- 
miniſtrator, and what not, 41 b J, 113a*, 117a *, 
124 a J, 236aq : 

What thall be ſaid ſufficient aſſets to make a lineal warranty 
a bar to an eſtate-rail, and what not, 374 b 

Where a rent extinct ſhall be ſaid aſſets, 374 b“ 

Where an advowſon ſhall be aſſets, and how valued, 187d. 

A ſeigniory of homage or tealty, or in frankalmoign, no 
allets, 374 b“ 


Aſſignment, Aſſigns. See Annuity, Dower, 
Executor, Stat. 32 H. 8.c. 34. Warranty. 


The derivation of the word, 8 b q 
The ſeveral ſorts of aſſigns, bd. | 
Where an aſſignes ſhall take advantage of a condition, 
and where not, 214 b + “, 215 a 7, bg 
Where an aſſignee ſhall take advantage of a covenant real, 
without being named in the deed ; otherwile of a war- 
ranty, 384 b J, 385 a 1 


Aſſiſe. See Diſſeiſor, Stat. 2 R. 2. c. 10. 
Attornment. 


The derivaiion and proper fignification of the word, 
153 bf 


3 LD . 


The feveral acceptations in law of the word affiſe, 1814. 
154*, by, 155 ab, 159 b F 2 | 1 

The ſeveral ſorts of writs of Aſſiſes, and why fo called, 
77. 150 a CJ, bf | 

Aſſiſe of novel diſſeiſin, and whence ſo called, 153bq 

Where an atliſe in confinio comitatizs lay at the common law, 
and where at this day, 154 a . Vide Stal. 2 R. 2.c. 10. 

What ſhall be ſaid a good plea in bar of an aſſiſe, and what 
not, 228 b, 8298 Fo 285 aQq, b“ | 

Where the conuſee of a reverſion by fine upon a leaſe for 
years being diſſeiſed, ſhall have an aſſiſe before attorn- 
ment, 320 a * 

Aſſiſe of novel diſſeiſin lies againſt the coadjutors, as well 
as againſt the tenant, 180 b q 


Attainder, See Felony, Treaſon. 
Attainder, Aid 294 b“, 390 b * 
The ſeveral forts of attaiaders, 390 b“ 
The ſeveral writs of eſcheat upon attainders, 390 b q 
How it differs from conviction, 390 b 
Attainder commences by the pronouncing the judgment, 
b*q 
Where a man may be attainted after his death 290 b , 
By diſcent of the crown upon a perſon attainted, the attain» 
der eo inflante void, 26 a+ 
The difference between a perſon attainted and convitted, 
390 b J, 391a + 
What a felon tortei.s by conviction before attainder, 391 a + 
Judgment to peine fort et dure upon refuſal to anſwer ac. 
cording to law, or ſaying nothing, no attainder, 391 a * 
Where the deferdant in any appeal waging battel is flain, 
he ſhall have judgment to be hanged, 390 b f 
Where attainder in the admiral's court (by proceeding ac- 
cording to the civil law) for piracy, murder, &c. upon 
the ſea, ſhall work no corruption of blood, or forfeiture 
of lands; otherwiſe of an attainder before commiſſioners 
by the ſtatute 28 H. 8 Jide Stat. 28 H. 8. cap. 15. 
Attainder of her:ſy, or in a premunire, no corruption of 
blood, 391aQq, 8 a⸗ 
In what manner and degree the blood is ſaid to be corrupted 
by attainder, 391 b F 
Where a perſon attainted hath iſſue, and after pardon hath 
iſſue, the youngett is not inheritable during the life of the 
eldeſt, or his ifſue:, 8 a“, 392 a | 
Where the ſons of a perſon attainted, born before the at- 
tainder, ſhall inherit each to other; /ecus of ſons born 
after the attainder, 8 a * | 
Attainder of treaſon or felony diſables one from bringing 
any action, 130 a F 
diſables one from being heir, 8 a, per tot. 
how it aftects the blood, and how it may be re- 
ſtored, 8 a, per tor. 
What tenant in tail forfeits by attainder of felony or trea- 
fon, 392 b F 


Attaint. See Conuſance, Releaſe, Stat. 2 3 
A. . 6. 3. 


The derivation of the word, 294 b * 

Where ſuch writ lieth, ibid. 

The judgment in attaint, 294 b * 

No /ufer/edeas grantable upon an attaint, 227 b 

A releaſe of all actions, a good bar in an attaint, 289 a+ 

No attaint lieth upon a verdict in waſte, quale jus, or other 
inqueſt of office, 355 b 4 

Where it lieth upon a verdict in an aſſiſe, 355 b * 

Where an attaint lieth upon a verdict, where the uitneſſes 
are joincd to the inqueſt for trial of the deed, and where 
not, 6 b 


Attorney. See Livery, Wager of Law. 


The ſigniſication of the word, 51 b A 
The ſeveral kinds of attorneys, 264d. 


Whar perſons may be attorneys in the King's court, and 
what not, 128425 


The difference between an attorney and a re/þo»/2lls in an- 
cient times, 128 a * | 
Where an ideot or lunatick ought to ſue in pe: fon, and not 
by attorney, 135 b 
Where livery of ſeiſin by an attorney ſhall be good, and 
hen one acts merely as ſuch, he cannot thereby preju- 
dice his own intereſt, 52 a * 


Attornment. See Alien, Condition, Iafant, 
Notice, Prerogative, Pleading, Quid Juris 
clamat, Per que Servitia. 


The definition of an attornment, 309 a f 


The diviſion of attornments, 309 a * 
Attornment, why requilite, 144d. 


1 - Gd.” 


nk, chor words ſhall amaunt to an attornment, 330 a 

here it ought to be in the life of the parties, and eie it 
ſuall be good to the heir, 309 à J, b4, 315 29 

In what conveyances requiſite upon paſſing. a reverfion, 
&c. at this day, and in what not, 309 b4, 34 bee, 
321 b * 

Where he me ſae grants over his meſnalty, and the lord pa- 
ramount relcaſes to the tenant, attornment by the tenaat 
after Hall be ſuficient to paſs the rent · ſeck by ſurpluſage, 

2 

V 8 alter a grant of the reverſion of two acres, the leflor 
levics a fine uf one, an attorament. after to the g raatee 
ſnall paf- the other acre, 309 bq 

Where an attornment for part of the rent ſhall be good for 
tue whoie, 26, b g, 31444, be | 

Were an attornment to one jointenant ſhall be good to 
both, a d oue dying, an attornment to the ſurvivor good, 

LO A 
Artornment to. bim in the remainder after the death of 
rantce for life, void, 310 42 + 

whe e an aſſent in the abſence of the grantee. ſhall be a 
ſuſhci-nt attornment, 310 a * 

Where two grants ave made of the ſame things an attora- 


ment to the ſecond ſhall be a fruſtration of the ürſt, 


10429 

Where the enlargement or alteration. of tho partiaular eſtate, 
alter grant of the reverhon, ſuall be acounteunand ot the 
atturnmont, 210 4 q 3.4 

Where a. fee grauts a reverſion, the taking of a huſband 
ſhall be a countermand of he attornment, 440 b + 

To what purpoſes an attorament ali have relation to che 
firſt grant, and to what not, 3 0b 

Where à rev erſion is granted toa man and a fame, by an at- 
tornment to them aitcr marriage, they have no maicties, 
3 O4 | 

Wuzre the intermarriage of a feme grantor wich the grantee 
ſhall be a good a torument in law, 310 a + 

Vo eco an atiorament tach gue 4% {hail velt the revarſion 
in the grantee, 31G a + 

Where au attornment to the grantee for life of a reverſion 
ſn ill be good to all in the remaimier, 310 @ * 

Where à reverlion is granted for life, and ater to the fame 
: for years, an attorament to both grants void, 

b. 
Where a ſeignioty is granted to a byhop and his heirs, and 


attar to lum and his ſucceſſors, attotument to bath grauts 


vcid, 3 10 b+ 

Where a reverſion is granted of Black Acre, or White Acre, 
au attornment to the grant ſhall veſt the eſtate ia whe 
grantce upon his election, 310 b t | 

Where upon the feoffment of a manor nothing of the ſer- 
vices paſs uatil attorument of the free tenants, 119 b * 

Where in leading fuch a teofftmenr the attornment of the 
renants need not be alledged, 5 b ꝗ 

here the tenant attorns to a leaſe for years of the manor, 
the attorament after ot the leſſee {hail be ſuſficicnt to pa's 
the reveriion, 3114 + 

Where to the grant of a ſeigniory, &e. the attornment only 
of the immediate tenant in privity requilite, 311 a * Q, 
© , 3izat®, bf. 313bq 

Where to the grant of a rent-charge or ſeck, the attorn- 
ment only of the tenant of the {rgehaid requiſite, 311 b 
per tot. page 

ers ſuch rent is granted for life, and the tenant attorns, 
the attornment aiter of the grantee ſhall be ſujheient to 
paſs the revernon, 311 b 

Wurre upon grant of ſuch rent iſſuing out of the reverſion, 
the attornment only of him in the reverfion requiſite, 
311 b 

Mere, and to what kind of inheritances granted, attorn- 
ment is requiſite, aud where, and to what not, 312 a * 

V here an attorument to the grantee for lije of a ſeigniory 
ſnall be good to him in the remainder to diſtrain, and 
where tot, 312 b t, 320 b 81 

Where the acceptance of a grant of the ſeigniory by the 
baron ſcifed of tenancy in the right of his wife, ſhall be 
a poo attornment to bind the wite after coverture, 
3i2b% 

Madre a feigniory is granted to the tenant and a ſtranger, 
the acceptance of the tenant ſhall be a tnikcient attorn- 
went to extinct his moicty, aud veſt the other in the 
grantee, 313a 7 

Where the acceptance of a grant of the ſeigniory to the 
wite by the huſband being tenant, ſhall be a good attorn- 
ment, 313 a*® 

Where the acceptance of a grant of the ſe:gmory by a 
lefiec tor lite cf the terapcy ſhall be a good attorament 
to volt the ſergniory in himſelf, 313 à J, by 

here, in a ſcire facies upon a fine, judgment to recover 

part ot the ſervices ſhall be a good attornment in law fur 
the whole, 314 b * 
Antorgivent by ons jeintenazt gocd for all, 31425, 31920 


FCC 


Where a ma deaf and dumb may attorn.; fc of 4 non, 
compes mint , 30 5 a C 4 

Where u;on grant of reverfion, tenant ſtatuta mor- 
chant, &-. or executors having the land ull the debts. bo 
paid, hall be coippelled to.attorn, 315 b Y 110 

W here tenants in dower, or by the courte y, after aſſig n- 
ment of their eſtates hall attorn, and where the attorn- 

ment of the afſiynece ſhail be fuffleient, 316 a 1 

Whe:e the attorame:t of an aſſiguce of the particular eſtats 
upon conditiva thall be ſufficient to paſs the. reverſion, 
116 a * 

Where an attornment by tenant in tail ſhall be goqd, and. 
where he Uuall be compelled to attorn, and where nor, 
316 4a, b + 

Where the attornment of leflce for years, or him in the re- 
mairder for life expectant, ſhall be ſufficient to pals the 
recerton in fee, 416bY, 374 7 | W 

Where the acceprarice of a laſſre for fe of ' a conſirmatian 
of hs ettite, the remainder over, ſhall be a good attorn . 
ment to veſt the remainder, 417 a 

Where by the releaſe, vt one jointenant ta h's companion, 
he Malt diſtra n for the whole, and hare an action of waſte 
againſt the lege wh hout atturnment, 3 8a f 

Where the re-cucry of the leſtce upon the feoffee, of his 
lefſhr ſhall be a go  attornm-nt td ſettle the reverſion iu 
the ſcoiler, 4213 Þ * | 

Whether the recovery in an afſiſe by the leſſee for life againſt 
ſuch teoftee ſhall be an attuorument, Su. 319 4 7 

Where à revertion is granted tor lite up n a leate tor life, 
and the letter atrorns, and the lenor differfes the ioffecy 
and make a feoftment, the regrets of the ieflee {1.1 be no 
attorament of the grantee for lite, 319 a N 

Where a teigniory er reverſion is granted by fine, what ad- 
vantages tue conuſee may take before attornment, and 
what not, 319 b J, 320 à aud b per ſot pag. 

Where by a genera! attornwent without any laving, the te- 
nant tor tie ſhall lo nis privilege, and where not, 
320a*, b x 

Where one tht claimeth under a con ſee by fine may 
diftrain or maintain any act on, albext no attorament 
made to the conuſee or him that hath his aſtute, and where 
not, 30y b, 421 u ande b, per tot. pays | 

Where the devitec of a reverton may diſtrain or have any 
action without attormment, 322 ay b 7 

Where an at-ornment upon conchtien ſhall be good, and 
where not, 27, b a 

Attorninenis taken away by 4 & 5 Arne, 402 a f 


Audita Querels, See Executor, Releaſe. 


Vher: for matter of diſcharge happening fince the judg - 


ment, the party ſhall have an audi: gae ela before exe · 


cution, 290 b * | 
A releate of ail actiens perſonal, a good bat in an te 
gucrela, 299 a+ 


Averment. Ses Pleadings. 


Averment, what, 362 b * 


T he ſeveral kinds of averments, 462 b* @ : 

What pleas ought to be averred, and what not, /. 303 a 

Where in a feier the tenant pleads non-tenure, or diſ- 
claims, the demandant notwithſtanding may aver him te- 
nant, and where not, 262 b 1; 363 42 N 


Aumnone. 


What aumone is, 97 a + 


Avowry. See Acceptance, Aid, Stat. 21 F. 8. 
4. 19. 32 H. 8. c. 37. 


The ſeveral forms and kinds of avowries for rents and ſer- 
vices, 2964 , b F 

Where the lord ſhall be compelled to avow upon the feqiee 
or grantee ot his renant, and where not, 269 bf q, 

21 * 

Natice to the lord to change his avowry not ſufficzent with- 
out tender of his arrearages, 269 be 

Where the lord by his avowry upon the feoſſee of his tenant 
ſhalt loſe the arrearages incurred in the time of the feoffot, 
and where not, 26g b 

Where the ten»nt being diſſeiſed ſhall compel the lord to 
avow upon him, and where nat, 268 a J, b 1 

Where the avowry of the dot or upon his own donee in tail 
ſhall be good notwithſtanding a diſcontinuance, 77 à 1, 
269 a 7 8. 

Waere the donor in tail, having but one reverfion, ſhall 
wake two feveral avowries don has donee, 23 4 1 

| . 
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Where the lord at this day may avow upon the lands and 
tenements holden without naming any perſon in certain, 
262 b | 

Avowry tor rent don't diſcharge rent due or antecedent to 
the time mentioned in the avowry, 402 a 


Authority. See Apportionment, 


Where the performance of the ſubſtance ſhall be a 
purſuit of an authority, and where it ought to be ſtrictly 
2 49 bt, 52 a, bf, 303 b 
here by the execution of the authority of another con- 
c:rning lands, a man ſhall prejudice his own intereſt, and 
where not, 52 4 f 
Where a man may do leſs than his authority warrants, and 
where not, 52 4 J, bf, 258a J, 259 a + 
Where the death of the party ſhall be a countermand of his 
licence and authority, and uh re not, 52 b* © : 
lie re an authority ſhall ſurvive, and where not, 181 b + 
Where an authority is given to three or four jointly or ſe- 
verally, the act done by two ſhall be good, and where 
not, 181 b | 
Where a man doing more than his authority warrants, it 
ſhall be good for all; and where good for that Which is 
warranted, and void for the reſt, 258 a * 


Ayel. 
Where a writ of ayel lies, 160 a * 
| Bail, 


Whence derived, 61 b * 
How they are bound, 265 b? 


- 


Bailiff, Sce Accompt, Socage, Stat, Magna 
EB  Charta, Cap. 28. 

The fignification and derivation of the word, 61 b *, 
168 bt *, 1572at | 

The office and duty of a builiff 62 a f, 168 b + 

Where and for what things a bailiff chargeable in an ac- 

compt, 172 a *, 89 
Bailiff ſhall not be charged as receiver, 172 a ® 


Bailment. 


Where the bailee ſhall ſatisfy for the goods ſtoln or other- 
wiſe miſcarried, and where not, 89a J, 398b q 


Bank. 
The fignification of it, 71 b+ 


The antiquity of the court of common bank, 4. _ 
1 he fiyle of the courts of the king's-bench and common- 


pleas, 71 b 
Bankrupt. 
Vihen he ſhill be diſcharged of a bond, 401 b 
Bar. 
The ſignification of the word, 372 a * 


See Pleadings. 


Bargain and Sale, See Attornment, Reſervation. 


What eſtate the barg ainor ſhall be ſaid to have in him before 
inrollment. 147 b * 
To what purpoſes a bargain and ſale after inrolment ſhall 
relate to the firſt delivery, and a hat not, 147 b *, 186 a * 
Where the bargainee of a ſeigniory or reverſion ſhall di- 
ſtrain, or have an action of waſte before attorument, 


309 b f, 321 b 9 
Baron and Barony. See Biſhop, Challenge. 


How barons anciently were created, and how at this day, 
9b*, 16b+*# 

The firſt creation of a baron by patent, gb * 

The eſtate and livelihood of a baron, 6g a J, 83 b 

The relief of a baron, 69 b t, 23 b + 

Where.a man called by writ dieth before he fits in parlia- 
ment, no baron; 16.b + 

The form of ſuch writ, 141d. 

Iſſue of baron, &c. or no baron, how triable, 16 b * 

What. monaſteries and biſhopricks in England were and are 
held by barony, 79 a * 

Where a barony. may be entailed, 20 25 % 

How, they were origumllyhetd, 396a ¹ 


+,” * > 
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Baron and Feme. See Caverture, Fine, Jointe- 
nants, Marriage, Partition, Reinitter, Keſ- 
ceit, Stat, 32 H. 8. c. 37. Walte, Wager of 
Law. | * 1 15 me 1 


To what purpoſes baron and feme are 'ſaid to be one per- 
ſon in law, 112 a“, 187 b „ 
What things of the wife are given to the huſband by the 

marriage, and What not, 119, 170, 300, 351 à per tot. 


whe: and b. 5 
here the huſband ſhall have the chattels real of his wife, 
and where not, 45 b“, 185 b, 299 b J, 300 2 t, 


a, SR. 

What act of the huſband ſhall be a diſpoſition or alte- 
ration of the term of his wife, and what rot, 46 b *, 
2814 

Whire upon an execution againſt the huſband the ſhe- 

«riff ſhall ſell the term of the wife, 351 a * 

Where the charge of the butband upon the chattel of the 
wife ſhall not bind the wife ſurviving, 1% 

Where the huſband ſurviving ſhall have the chattels of 
his wife conhiſting in action, and where not, 351 a 45 


$7 v9 


b | | 

Whete the wife and her heirs ſhall be bound by her's and 
her huſband's leaſe, and where not, 344 a 0 

What, and how the huſband. may convey to his wife, 
112 b 7, 132 bY, 133 per tore pag. 297. : 

What, and how the wife may convey to her huſband, 
112a and b 4) 22547 FG1 

What act., and when the wife may do with her huſband, 
132 b J, 352 b f, 38347 

When the feme may vouch rhe husband, 390 a * 

The acts of the huſband and wife ſhali be accounted his, 
352 b f, 350 a 1, br, 357a+ | 

By what means the huſband in his life may paſs an eſtate 
in lands tothe wite, and by what not, 12 a * 


| Where a fale „f iands by the wie to the kuſband ſhall 


be good, and where no, 1 à FJ, 185 hb . 

Where a prote*tion caſt for the hutband thall be good 
alſo for the wife, 130 b * J 

Where the huſband may be an attorney to deliver ſeiſin to 
his wife, c2 a“, 18750 J : | | 

Where the grant of acquitial to the huſband and his heir 
th.il extend to the wite after his death, 241 a * | 

Where the laches of the huſband thall prejudice his wife, 
und where not, 246a%, b * 

Where by «ttainder of the une the lord by eſcheat ſhall 
ouſt the huſband before Hue, 381 a * 

What eſtate the king gaineth by attaiuder of the huſband 
during coverture, :6:d. 

Where a deviſe by the huſband to the wife ſhall be good, 
but not e contra, 11227, bf 


Barretor. See Warranty. 


The derivation of the word, 368 b + 
The ac1cription of a barretor, 368 à f 


Baſtardy. Sce Age, Mortdanceſtor, Partition. 


The etymology of the word (Baſtard) 243 b 244 a 

The a er kinds ot baſtards, 244 a +F 07% 2094 54 

Baitard, of what eſteem in law, 3 b +, 12 

By ore: names he may purchaſe lands, and what not, 
3 a 

804 no child within the ſtatute of 32 and 34 H. 8. 
Of Wills, 78 a J, 123 b+ f 

No conſideration to rai e an uſe, 123 à , 

A baſtard brother, &c. no principal challenge, 17 a * 

Iffue born after nine months or forty weeks of the huſband's 
deceaſe, a baſtard, 123 b þ 

Where the iſſue born within marriage ſhall be reputed a 
baitard, and where not, 244 a ®, qua F 

How to be tried, 74 a * 

In what law, and to what purpoſes a baſtard-eigne is 
eſteemed a mulirr, 245 a 1 

Where the dying ſeiſed of the baſtard-cizne withont inter- 
ruption ſhall bar the right of the mulicr, 243 b J, 
244 a , b * 

Where ſuch dying ſeiſed without a diſcent ſhall be no bar, 


244 a * 

What feifin by the baſtard during life ſhall bs ſufficient to 
bar the mulier, and what not, 5 4 

Where an entry by the batta'd, and a diſcent after the 
death of the mulier, his wite being prive ment enjernt, 
ſhall bar the ſon born after, 244 a * | 

Where the battard dies, his wife enſciet, the ec try of the 
mulier (hall bar the iſſue born after, 244 a * 

Where the diſcent to the iſſue of the baſtari before entry- 


* 0 


thall bar the mulier, 2442 


Waere 


_——— 


Where ſuch dying ſe'fed of the baſtard ſhall bar an inane wh a 2 6 hot or i 
or feme covert Mulie-, ibid. Bovata Terre. $4 {£04 

Where ſuch diſcent of ſervices, rents, reverfion, &c. ſhall 6's 

dar the mullrr, 244 a NV : — MN 7 


Where ſuch diſcent ſhall bind the mulier, notwithſtanding , 
the wife of the baltard be endowed, 244 a (| Br ga. 

Where ſuch diſcent upon the proleſſion of the baſtard in , | 
religion ſhall be a like bar, 24 4 J, 248 bY The meaning of it, 3 b N 

Where the collateral hcir ſhall as well be bound by ſuch 

diſcent as the mulier, 241 af 


f 7 
Where two 2 a A and mwulier, enter generall | Ns. 8 N 
- upon he death of the baſtard, her iſtue ſhall inherit a SPuid, unde, and wh | 1 a 
Ae 244 a F. 3268 2 F N $ Ra, unde, and what paſſes by it, 5 b J, 5 a+ | 
here the entry and dying ſeiſcd of the ſon of the baſtard , TP 4 i 
+ ud rr 2 4 15 80 : e ſon 0 aſtar Burgage. See Knights Service and Socage. : 
The entry of what perſons ſha!l avoid the eſtate of the baſ- 7? 
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The etymology of the word, 108 b ©, 1 | 
tard, and of what not, 245 a * | | ; Apr 85 1 J, 109a N | 
Where the agreement of the mulier to the entry of a ſtran- 3 7 * 1 — — a tenure ia _burgage, 1b J, et- 
ger ſhall be a go. d claim to avoid the eſtate of the baſ- at perion fuch tenure may be, 109 a . | 


aw — 
— 


tard, 24 gal | 
Whit act ſhall be ſaid an interruption of the poſſeſſion of Bury« bote, 1 
the baſtard, and what not, 216 b + * F MI, 9 
Where the baſtard after his entry ſhal! be vou hed only What it is, 109 a f, 127 a * L 
by reaſon of the warranty of his anceſtor, 376 b ® | 1 | 
| Burgh. Engliſn. See Cuſtom. 1 
Bedell. s 1 
The derivation of the word, 235 b * ps Bye and Byan. 


The oath and office of bedell, 16. What they are, 5b * 
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Benerib. Capacity. See Alien, Attorney, Challenge, 
The ſigniftcation of it, 86 a + Coverture, Feoffment, Infancy, Juror, Om̃ce, 


Purchaſe, Queen, Socage. 


U 
. 


Berewica and Berewit, 


WT 


Mutus, ſur dus et ccas, of what things capable in law, aud 


T 2 | of what not, $a * . as 
I's . words, 116 a What perſons capable of offices of ſtate, or which concern 5 
f : the common-weal, and what not, 107 b per to!. pag. [/ 
Berquarium ſea Bercaria. 


Of what things a monk is cjable, and of what not, 132 bu. 


$34 
.F 
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The meaning of thoſe words, 5 b“ Caſtle, See Dower, Knights Service. 


5. 
13 


r 


Biſhop. See Aid, Confirmation, Corporation, What things ſhall paſs by the grant of a caſtle, 5 a * : 
| Ordinary. What caſtle may be built by a ſubject, and what not, 1514. 
What caſtle may be divided in a partition between parcenersy 
How all the biſhopricks in England and Wales are of the and what nut, 165 a f le. 64 
king's f.undation and patronage, and held by barony, | 
97 a*Q. 134a *, 344 a⸗ er pres Caſtleguard. See Knights Service. . 
Tac number of them, and which are of ancient conti- 8 8 
nuance, and which of later foundation 91222 Where ſuch tenure remains tho' the caſtle is ruined, 83 a# 
How anciently they were donative, and by what means they * 
became elective, 134 à J, 344 a * 2 3 
Who may write ro the biſhop FA certify baſtardy, mulierty, Cauſa Matrimonii præloculi. See Warranty 97 
&C. and who not, 134 a 0 | 


Where, and as to what acts, the privation or tranſlation of Where a man gives land to a woman ca, Tc. though he 


9 
; 
Is 
5 
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a biſhop ſhall amount to a death, and Where and as to marry her, or the woman retufe, he ſhall reta n the land 
what not, 329 a * e for ever, but not e convwer/o, 2044 * | 
Whea he did or did not pay relief, 30 b # Where the feme in pleading may aver ſuch gift to be cara 


matrimonii, Ce. without ſewing a deed, 261d. 226 a F 


Blood, See Attainder, Heir, Inheritance, Certainty. See Eſtoppel, Pleading. 

Tone net 4 9 EF The ſeveral kinds of certainty, od bt EE | 5 

Who ſhall be faie next of blood as to ſeveral purpoſes, 10 b Where there may be a certainty in an uncertainty, gb a *  - 
ter tot. pag. 88 b ® | 


What blood fhali be ſaid more worthy than other, and ſhall Certificate, See Trial. 


inherit betore other, 12 bper lot. pag. 14 a per tot. page | x 
Ceſavit. See Age, Stat. Weſtm. 2. c. 21. 


| Bokeland 0 a Where it licth againſt the heir within age, 380 b : 
ly << Where the tenant holdeth lands in ſeveral cuuntics by ons 
Whax it 16, Ga Go. $927 ſervice, no ceſſavic lieth, 154a t : © or 
Bona. 


| : | Challenge. See Juror, Stat. 2. . 8. e. 7. 
22 ac 118 b* 27. El. c. 6. M. 2. c. 38. Ariic, ſuper Chart. 
1 | c. 9. Trial, Verdict. * 


The fignification and derivation of the word, 155 b 4 of 


Pordarii and Borduanni. 


8 | The-ſeveral ſorts of challenges, 156 a + 
Who are ſaid to be ſo, 5b ® What ſhall be ſaid a principal * of challenge to the ar- 
RS a ray of the panel, and what not, 156a + * Co 
a Boſcus. Whit ſhall be ſaid a ſufficient challenge to the array for fa- 
our, and what not, 166 b b 806030190 
Quid, and what paſſeth by it, 4 b * q 73:40 COOK 0 $2. Y 


.. Where-ſuch challenge may be made, the king being party, 
and where not, 156 F _ : a; 
Bote. Where the party, notwithſtanding his challenge to the ar- 
rn 6 e | ruy d! againſt him, {lll have his cha to the 
The fignification of the word, 12 Pee ett Challenge 


1 


Challenge to the polls, what, and the ſeveral kinds of ſuch 
challenges, 156 2 7 3 |: 
Challenge peremptory, what, where admitted, and what 
number the party might challenge at the common law, 
and what at this day, 156 b + * 

The ſeveral ſorts of principal challenges to the polls, 156 b. 

Wh re a peer of the realm ought to be challenged, and if 
ne ther party will challenge him, he may chaleates him- 
ſelf, 150 9 

What ſhall be ſid a good challenge for want of freehold, 
aud what not, 156 bY, 157at 

Where an alien or villein may be challenged, 156 b « 

W hat perſon may be challenged for an inſuthcicht- hun- 
dredor, and what not, 157 a f 

What (hall be ſaid a principal chullenge to the polls by 
cauſe of affection, and what not, 1 57 a9, b per t. paz. 

Where the plaintiff may alledge a principal cauſe” of chal- 
lenge to the arr:y, and pray proceſs to the e-roners, and 
* he ought to have a wenire facias to the ſheritf, 
1870 

White in outlawry of treaſon ifſus is joined upon a colla- 
teral point, yet the party may have ſuch challenges, as 
if he had been arraigned upon the crime itſelf, r57 b 

What c ime in a juror ſhall be a principal cauſe of chal- 
lenge, and what not, Caf“, 158a + 

At what time each challenge ought to be taken, and where 
the party mult ſhew the cauſe of hi, challenge preſently, 
and where not, 158 a f, b F 

How and by whom challenges ſhall be tried, and to whom 
proceſs ſhall be awarded, 158 4 J, b + 

M here a witneſs may be challenged, and where riot, 6 b + 

Where a man may be challeng.d to be a juror, that cannot 
be chiilenved to be a witnets. er conver/ſo, 6b + 

Where a nobleman being arraigned cannot challenge his 
peeis 156 b, A | | 

W here the four knights electors of the grand aiſiſe ought 
not t be challenged, 294 a V | 

Whore and at what time the jurors in a writ of right may be 
challenged, and where nut, id, 


Champerty Cambipartia]. Ses Maintenance. 


The etym.logy and ſigniflcation of the word, 368 bY 


Charge and Diſcharge. See Abeiance, Annuity, 

Baron and Feme, Confirmation, Condition, 

Forfeiture, Heir, Jointenant, Parſon, Remitcer, 
Rent, Relervation, Tail. 


Where, and how a moveable inheritance in lands may be 
charged, 343 b“ 
Where a charge ſhall ſurvive, and where not, 336 b * 


Where the eſtate of the wife ſhall be bound by the charge 
of her huſband, and where not, 148 b 

Where the acceptance of an eſtate againſt common right 
ſhall fubject the party to charges accruing lince his title, 
za b 4, 33a *, 7a N 

Where tenaut in tail diſcontinues for life, and after grants 
a rent-charge, notwithſtanding the death of the diſcon- 
tiaucc the Charge remains, 145 a 1 


Charters, See Detinue, Dower. 


Where they paſs as incidents to the land, where not, 
. 6 4 t . , 
Chaſe, See Foreſt, 


Chattels. See Baron and Feme, Executor, 


Frechold, 


The ſercral ſorts of chattels, 118 b * 

Where they ſhall deſcend or go in ſuccefſion, and where 
| rot, 9a +, 18b*, 46 b J, 18; bi, 388 a 

What Chattels are grantable without deed, and what not, 


8c a per tot. pag. 

In bin reſpchs tenant by ſtatute-merchant, ſtaple, &c. 
id to hive a freeheld, and in what but a chattel, aud 
why, 42 a *, 43 b⸗ 

Where a freehold may be limited in a chattel, 147 b + 


Chevage, 


What chevage is, 140 a * 


& City. See Village. 
The deſcription of a city, 109 b + 


For what purpoſes cities firſt inſtituted, 169 b 

The number of cities in England, ibid. 

Every city a village, but not cronver/o, 116 b 

Citizen nut capable of the performance of an honourable 
ſervice, 10) b | 


Claim. See Continual Claim. 


Biſhop, Dean and Chapter, 
Monk. Þ 


The ſeveral forts of ecclefiaftical p rſous, 93 b N 

The ſtate of the clergy in England at this day, 942 

How clergymen anciently excelled iu the knowledge of the 
common law, and the names of divers that had principal 
offices of judicature, 304 b + 


Clergy, See 


Colebertr. 
Who are ſo called, 5 b *, 86 a 


Colluſion. See Caving 


Combe. 
What it is, 5 b 
Commote. 


What a commote is, 5 a * 


Commiſion. 


Where a commiſſioner to examine witneſſes may be chal- 
lenged to be a juror in the ſame cautc, and where not, 


157 bf 
Common. See Appendant, Apportionment. 


Common, whence ſo called, 122 a * 

The ſereral xinds of commons, 122 a * | 

Where by purchaſe of parcel of the lands in which, &c. 
the whole common fhall be extinct, and where not, 
122 4 * | 

Where a diſſeiſee cannot take benefit of a common ap- 
pendant before recontiuivance of that to which, &. /ecus 
of an advowſon appeudant, 122 b Y 4s; 

Preſcription to have ol communiam, and to exclude rhe 
owner, void; ſeaus to have ſo:am gtr, or pafturums 


122 a J, i165 1+F 


Where the lord claims common appendant to his manor, 


the eſcheat of a tenancy is no ancreafer of the common, 
127 a 9 8 5 

Appendant belongs of common right to arable land for 
beaſts of the plough. 12 per tot. 

Appurtenavt, for what beafls, and how it commences, 
122 a j er tot, 

Pur cauſe de w'cinage, how it commences, and for what 
beaſts, 122 a * 

In grots, what, and how it began, 122 a * 


Whea it ſhall, and when it ſhall not be extiaguifhed, 149 4 


Concluſion, 


See Eſtoppel. 


Condition. See Acceptance, Apportionment, 
Aſſignee, Coverture, Deeds, Demand, In- 
fant, Stat. 32 H.8. c. 34. Tender and Refufal. 


The divifions of conditions, 201 à FJ, b f * 

The deſcription of a condition in deed, 201 a * 

What 5 ſhall make a condition, and what not, 230 à U, 
b, 204 a and b 6 

Where the cauſe of a grant ſhall amount to a condition, and 
where not, 204 a * 

Where a provito ſhall amount to a condition, where to a li- 
mitation, and where to a covenant, 203 b ©, 237 4 

What words thall amount to a cund tion in caſe of a leaſe 
for years, 204 a | 

Where by entry for a condition broken the parties ſhall bc 
in their former eſtates as to all purpales, and where not, 
30 b, 103 à J, 202 a F. bf, 28 b“ 

Where upon a condition of re-entry for act payment of a 
rent aud retainer until ſatisfaction, che profits atter entry 
ſhall be accounted as parcel ot the fatisfaction, and where 
not, 203 4a * 

What ſtate the feoffor galneth upon ſuck re entry, 20 0 * 


T. 6 


Where notwithſtanding ſuch condition to retain, the feoſfes 
upon tender of the rent may ouſt tue tcoflur, 202 bY, 
203 a 

Where a condition ſubſequent is againſt law, or impoſſible 

at firſt, or becometh after impoſſible by the act of God, 
the eſtate of tae feoffee ſhall be ablolute, 206 a, b + “, 
219a t : 

Where the condition of an obligation or recognizance, &c, 
becometh unpofſible by the act of God, the obligation, 
&c is ſaved, 200 a N 

Where the condition cf a bond being againſt law, the bond 
itſelf ſhall be void, and where not, 206 b * 

Where a man ſhall never take advantage of a condition 
where the not performance cometh by his own act or 

default, 206 b 4, 209 a + 

Where a lcaſe and rele:fe ſhall be a good performance of a 
condition to make a feoftment, 207 a J 

Where an aflignee, or the teoffee himſelf after afignment, 
may tender money in performance of a condition, 
207 b* J, 2058 4 1 | 

Where no time is limited for performance of a condition, 
where the party ſhall have time during his lite, and 
where it ought to be pertormed in convenient time, 
208 a * J, b per e 219 a1 *, b 

Where a condition 13 to be performed to a ſtranger, a tender 
and refulal ſhall give the feoffor or oblizee a title of 
entry or torteiture, and where uot, Jide dit. Leader and 
Fetuſal. . 

Whetie a condition i broken for not payment of a rent, the 
bringing of an afife, diſlreis, or acceptance at a day after 
ſhall be good diſpenfation 211.“ J 

Where a condi jon ſliall be faid pert,rmed albeit the words 
be not purſued, and where not, 213 a *, 21S a *, 
128 P 

What perſons may take advantage of a condition, and what 
not. 24a J, b. 215 a and b, 37y u F 

Where the heir may take advantage of a condition which 
his anceſtor could not by polibility, 214 b f 

Where a condition which createth an cttate ſnall be good 
without deed, 210 4a f 

Where upon a grant tor years conditionally to have fee, 
the fee ſhall be ſaid to be in the grantee before per- 
formance of the cougitien, and where not, 219 b, 217 a 
and b, 21Sa + 

A leuſe to a man and a woman. upon condition which of 
them firit marry ſhall have te, and they intermarry, no 
fee ſhall! accrue, 218 a * 

Where .. l-afe is made with condition to have fee upon 
payment of money, theattainder and execution of the 
leflor before the day ſhail hiader the aceruer, 218 * 

Where notwithſtanding the deveſting of the freehold or 
f-e by condition ſubtequent, the forme: intereß of the 
party ſhall remain in him and where not, 21% b + * 

Where a man may take advantage of a condition w thout 
entry or claim, and where nut, 218427 J, b 4, 216 bg, 
237 a 7, 3794 f Hos : 

Where a e ndit ons to make a gift in frankmarriage toone 
wih tie couſin of the fe fi r, a gift to him tor life ſhall 
be a good p: rformance, 219 b“ 

Where a condition is to make a gift in frankalmoign to a 
layman, a gift to him for lite ſhall be a good pertormance, 
21g b* 

Where a condition is to make a leaſe for life to a woman 
without impeachment of waſte, a leaſe to her and her 
huſband without ſuch clauſe thall be a good performance, 
219 bY, 2204 5 | a 

Where a condition to enfeoff the feoffor and his heirs, a 
ſeoftm-ont to the heir of the feoffor to have to him and his 
heirs hall be no performance, 220 b + 

Where a feoffment is made upon condition of re- ſeoffment, 
what act by the teoftee ſhail be fwid a breach of ſuch con- 
dition, and what not, 221 a, b, 222 a, b © 

Where the feoffee is once d ſabled, no poſſibility after can 
enalile his performance; /ecus of a diiability of the part 
ot the teoftor, 221 b* 1. 222a F 

herr a tenant of the king by licence makes a feoffment 
upon a condition of r:-teoftment, a tecftment to his heir 
alter his death ſhall be no performance, 222aQ, b 

Where an advowſon is granted upon condition of re-grant, a 
re-grant alter the church is void, is no pertormance, 
222 b 

Where the reſtriction of alienation by the condition of a 
gift or conveyance ſhall be good, and where repuguarty 
223 à per tot. pag. b f i 

To waat intent a condition that reſtrains the donee in tail 
to alien ſhall be good, and to what not, 223 b“ J, 
224 4 1 , df, 37947 

Where a condition reſtraining an infant, baron and feme, 
or an eccleftiaftical corporation, to alien, thai: be good, 
and where not, 224 a * 

Where a condition that tenant in tail may alien for th bg. 

neſit of his iliues ſhall be good, 224 b f 


„„ 


here a condition to enter upon the ali-nation and death of 
tenant in tail without iſſue, ſhall be a good prevention of 
a diſcontinuanee, 224 b J, 22642 + 
Where a condition coifiſteth of ſeveral parts in the con- 
junetive, disjunctive, or both, how it mull be conſtrued, 
and when ſaid to be performed, 228 a 14 


8 5 man * be aided by a condition without a deed; 

220 a J, 

The deſcription of a condition in law, 233 v? 

Where an entry or recovery by reaſon of a condition in law 
thall avoid precedent charges, and where not, 233 b J, 
2344 + 

What words in a laſt will ſhall make a condition, that can- 
not in a deed, 236 b F 


What things may be done upon condition, and what no', 
7 


274 

Where and what aſſent to an act may be upon condition, 
and what not, 300 b J. 297 a 

Where the heir ſhall enter for a condition broken, albeit no 
right in the land deſcend, 202 a ®, 436 b * 

Where upon a gitt, &c. a condition is reſerved to a ſtranger, 
the donor huntelf ſhall take advantage of it, and not the 
ſtranger, 379 a“ f 

Where a condition may ſtand good for part, and be void for 
other part, 379 a * 

Where an alienation ſhall extinguiſh a condition or power 
ot revocation, and where not, 26;b 4, 379 a J, b + 
Where a leate for life is made with condition to have fee 
upon alienation of the reverſion, upon alienation by fine 

there ſhall be no accruer, 378 b * 

Vhere in a gi't in tail a condition upon alienation cf the 
donee, that his eſtate ſh Il c:aſe and remain over, ſhall 
be void, 377 b, 378 a, b, 379 a 


. 


Confirmation, See Attornment, Releaſe. 
The etymology and definition of a confirmation, 295 þ * 
The form of à confirmation, 1574. 

The ſeveral kinds of confirm tions, 29g b C 

What ſhall be ſaid good wards of 9 and what 
conveyance ſhiuall amount to a confirmation, and what not, 

201 b J, 3024 pry ot fag. 

Where the fame words ſhall amount to a g'ant and confir- 
mation cf one and the ſame thing, 302 a + 

Where privity is equiſite in a confirmation, and where not, 
296 a 7, 305 b 

Where a confir:nution to the leſſee for years of a tenant for 
life or difiziſ.r ſhall be good; /ecus of a iEleafe, 296 a, 
b +, 308 4 + 

Where a leaſe is made to begin at a day to come, a confir- 
mation tothe leſlee before the day thall be void, 296 b + 

Where a confi mation of part of the eſt ite ſhall be a good 
confirmation of the whole, and where only for that part, 

266 by, 297a + ® h 

Where a confirmation to him in the reverſion or remainder 
hall enure to the particular eſtate in poſſeſſion, but not 
t cone %,. 297 a J), b +. 298 a f 

Where tenant in tail hath revertion in fee expeant, a con- 
firmation of the eſtate-tail ſhall not extend to the rever- 
ſion, 297 a | | 

Where two leaſes for years are in being, determinable upon 
the death of tenant for lite, and he in the reverſion con- 
firms the laſt, and after confirms the firſt leaſe, by death 
of tenant for lite, the firit [hall determine, and the laſt 
continue, 296 a * 

Where two jointenants be, one for life, and the other in 
fee a confirmation to the juintenant in fee for h's life ſhall 
3 to his companion, and the whole fee fimple alſo, 
29 

Where —f diſſeiſor by the confirmation of his diſſeiſee 
_— hold out his companion, and where not, 298 a 8, 

) a 

Where a confirmation to tenant for life to have his eſtate to 
him and his heirs thatl make no enlargement; otherwiſe 
where it ig to have the laid to him, &c. 191 bg, 298 a f 

Where u confirmation to the huſband and wite ſeiſed in tho 
right of his wife for lite, ſhall enure to the huſband in re- 
mainder for his lite, 2ggaY. bg 

A confirmation to a baron and feme, ſciſed for Vfe in right 
of the femme, to have to tliem and their heirs, how it ſiull 
enu'e, 299 b + 

A conlirmayon to baron and feme, tenants for life by ſe- 
veral moicnes, to have to them and their heirs, how it 
ſhall enure, 14d. 

A confirmation to the tenant for life and him in the re- 
mainder for life, to have to them and their lleirs, how it 
ſha!l enure, 299 b * 

Where after a gift to two men and the heirs of their bodies, 
the donor confirms to them and their heirs, how it ſhall 
enure, ibid. 

Where a conticmation to baron and feme poſſeſſed of a term 
tor vears in zicht of the feme, ſhall enure te them for 
their lives in joint nancy, 300 a + | 
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Where the re entry or recovery of the diſſciſee ſhall not 
avoid the charge of the dilleiſor or his heir againit his 
own confirmation, 309 a * | 

Where the feoffor by entry for a condition broken, ſhall not 
avoid the charge of the feoffee againſt his own counrmu- 
tion, 300 a *, 301 a} ; 

Where the liceac? of the patron and ordinary to the parſon 
to grant a rent thall be a good confirmation of the fame 
grant, 300 b * : 

Where the confirmation of the grant of a parſon by the bi- 
ſhop ſole without the dean and chapter, {hall be good, 
add whers not, 300 b“, 329 a 

Where the grant f a parſon, with the confirmation of pa- 
tron and ordinary, ſhall bind the ſuccellur during the 
continuance of the patron's eſtate, 300b * N 

Where the grant of a parſon confirmed by another parſon, 
his patron, ſhall bind only during his lite without the 
2 of the patron paramount, 300 b * . 

Where tenant in tail being patron, confirms and after diſ- 
continues, the grant ſhall bind during the d ſcontinuance, 
and it the tail be barred, for ever, 300 b 

Where a biſhop having two chapters makes a grant, the 
confirmation of the one without the other tha.l net bind 
his ſucceſſor, 3or a“ 

Where a diſſeiſor makes a charter of feoffment, and a letter 
of attorney to make livery, the confirmation of the dif- 
ſciſee before livery is void; /ecus of ſuch charter by a 
biſhop, and contirmation by the dean and chapter, or of 
the grant of a reverſion before attornment, 301 a + 

Where a bifhop at the common law granted land to the 
king, the confirmation of the dean and chapter before en- 
rolment was good to bind the ſucceſſor, albeit the conhc- 
mation was never enrolled, 301 a 1 

Where tenant for life grants a rent in fee, the confirmation 
of him in the reverſion ſliall make the rent good for ever, 
zora® 

Where the leaſe of tenant for life and him in the reverſion 
ſhall be ſaid the leaſe of the tenant and confirmation of 
him in the reverſion, and where & coxwer/v, 45A * N 

Where the grant of the baryainor and bargainee before in 
rollment thall be ſaid the grant of the bargwinor and con- 
firmation of the barguinee, but e converſo after inroliment, 
147 b * 

Where the heir of the diſſeiſor and the diſſeiſce voin in a 
feoffment, it ſhall be conſtrued the teotiment of the heir 
and confirmation of the ditſeiſce ; but 2 conwer/p, if the 
diſſciſor himtelt and the difleilec had joincd, 302 b Þ N. 
Vide tit. Feoltiacnt. 

Where a tenure may be abridged by a confirmation; /ecus 
of a comm n or rent-charge, zo; aN 

Where the reſervat on of a new tenure upon a confirmation 
to the tenant ſhall be void, 3 ,a@, 306 a 1 

A confirmation or releaſe by the lord paramount to the te- 
nant to hold by leſſer ſervices void, 305 b + * 

Where the lord releaſcs or confirms to his tenant in chivairy 
to hold by knights ſervice only for all ſervices and de- 
mands, yet ward, marriage, &c, ſhall continue, 305 b 9 

Where a confirmation to an abbot, tenant to hold in frank- 
almoign, ſhall be good, 306 u *, b + 

Where a ſtranger ſeizes and detains a villain, a confirma- 
tion to him by the lord void, 306 b + 

Where a confirmation to the grantee for liſe, of a rent, ſhall 
be good by way of enlargement, and where not, 308 4 N 

Where a confirmation to leſſee for life of his eſtate, the r-- 
mainder over, ſhall be ſufficient to paſs the remainder, 


31741 | 


Conſanguinity, 


How the degrees are computed by the common, canon, 
and civil law, 23 and 24 fer tot. 


Conſtable, See Marſhal. 


The ſeveral acceptations in law of the word, 234 b + 


Continual Claim. See Diſcontinuance, Entry, 
Fines, Livery of Seiſin, Remitter, $207. 
32. H. 8. c. 33. 


The deſctiption of a continual claim, and whence ſo called, 
250 à FJ, b 

Where a continual cluim by him that hath right and cannot 
enter ſhall avoid a diſcent, 250 b + * 

Where the heir ſhall take benefit of a continual claim made 
by his anceſtor to avoid a diſcent, and where not, 250 bC 

Where the continual claim of him in the reverſion or re- 
mainder ſhall avoid a diſcent in the alience of tenant for 
life, 251 a+ 


E 


L F. 


Where the claim by him in the remainder far ! fe full avail 
him in the remyrnder in fee, as to the avoidauce of fuck 
diſcent, and where not, 251 a J, b, 282 a* 

V'kere the ſurviving jointenant hall take benerit of a con» 
tinual claun made by his companion, 2524 * : 

Where and to What purpoſes a continual cum ſhall amount 
to an entry asd feitin, and where and to what not, 
253 b per tot, pag. 2544 f, 26342 * 

Where ſuch claim out of the view of the land, and where 
within the view, ſhall be ſnffcient, and where not, 
254 u f. b 

W'itlun whot time a continval claim ought to be made at the 
common ed a within what at this day, 254 d J, 
266 a, 2502 

Where ſuch clam at the common lab ſhall avoid all man- 
ner of diſcents happening within the year and day, 
265 b 

Where ſuch year and day to avoid a diſcent ſhall not be 
accounted from the diſffcilin but from the claim, 
1664 | * 

Where the continuance of poſſeſſian after every ſuch e'aim 
ſhall be a difſ-1hn, for which the party may have treſ- 
pats, or a forcible 4. it it be with force. 256 b, 257 a 

Where ſuch claim made by the ſervant of him that right 
hath upon his commandment, fhall be ſutficient to avoid 
a diſcent, and where not, 257 b* J, 256 a and b, 
269 a 7 | 

Where a claim of goods ſhall amount to a ſciſure, and 
where not, 111 b 

Vhere the bringing of an action ſliall amount to a claim, 
2632 * J, 1420 + 

What will be good to prevent the ſtatute of limitations 
trom barring, wh-t not, 401 a 

Where the hvihand diſcontinues the land of lis wife upon 
condition, by the entry of his heir hr the ec rncition bro- 
ken, the Rate mall veſt in the wife without entry or 
claim, 202 a“, 339 b“, 337 41 

Where an agreement to the entry of a ſhanger in the name 
of him that huth right with n the five vears, ſhall be a 
good claim to avoid a tine, 245 a *, 258 a + 

Within what time clan ought to de made ſaſter judgment 
nu writ Gt right, or upon a fine levied at tte common 
law, 254:b 4, 262 40 ; 

Nonclaim no prejudice to on infant at the com. non law ; 
Ctherwiſe to a feme covert, 262 b 1 


Contract. 


The derivation of the word, 47 b * 
hat ſhall be ſaid a ſuffi jent contract wherevpon to ground 
an action of debt, and what not, 162 v 


Conuſans of Pleas, Sce Dare Tmpedit, Stat. 
33 H. 8. c. 3. 


Of what matters the Fecleſiaſtical Court 0021t to have 
conuſaus, and of what not, 56 4 J, b 


Cope. 


What it is, 4 bg, 5 b 


Copy hold znd Copyholder. See Bailiff, Dower, 
| Steward, Tenant at Will. 


The ſignification of the word copia, 57 b f 

The deſeription of a renancy by copy, 57 bY, 584 

Copyholder may mike a leaſe for one year, 58 a * 

Muy maintain an ejectment, ibid. ö 

Whence fo called, 60 a + 

Low copyholders in ancient times were called, 88 a f, 
Gta“, baa q 

By fog things a copyhold cuſtom ought to be ſupported, 
5 | 

What things may be granted by copy, and what not, 
58 b N 

Dy what perſons admittances and voluntary grants by co- 

y cught to be made, and by what not, 58 b + 

Where a grant by copy ſhall be good by one who is not 
dom uus pro tempor, 58 b 

By what means copy hold land or right may be transferred 
over, and by what nut, and why not by deed, 58 bg, 
560 a , 6ib*® a 

The form of a copyhold ſurrender, 59 a * 

V here ſuch a ſurrender ovt of the court of the lord ſhall 
be good, and where not, 50 a9, 61 b*, 62: a+ 

What act, &c. by the tenant thall be fad a forfeirure of 


his copy hold eſtate, and what nor, $44 , £5 


„ JA 


To what purpoſe the lord {hull be ſaid in by the furrender 
of his copy hold tenant, and to what not, 50 b + 


Where 


T HU 


Where the-intereſt of the copyhold eftate ſhall be bound 
by the ſurrender, and the »dmittahee of the Lird ſhall 
have relation unto it, 59 b *, 12 a 

Where the eſtate of c gue aße ſhall enſue the limitation 
in the ſurrender, aud not in the admittance of the lord, 
59 b +, 6: b | 

Where the lord ſhall be compelled to make admittance 
according to the ſurrender to him which was demie 
pro ter pore before, 59 b 

Where a euſtom to have tines of copy hold tenants upon the 
al:eration of the lord or tenant, thull be good, and 
where not, c9 b Y 

V here fines inceria'n are unre«ſonably exacted, the copre 
holder ſhail not be compelled to pay them, 59 bY, 
bo a + 

How copyholders ſhall implead, and be impleaded, and 
the form of ſuch plaint, Co a 5 

Where a copyhold may be intailed, and ſuchi ntail alfo 
&0.ked by turrender, 69 b + 

What remedy a copyholder hath againſt his lord for an 
exthneat without caulc, Go b“ , 6ia , ve bY, 
Oz a 

What as a copyhold tenant hath for an erroneous 
recovery in the court of his lord, 69 a * 

Tþe office and duty of the lord of a copy hold manor, 

a b 

Where admit ances by the lord out of the court or ma- 

” nor fl!l be good, 61 b * | 

tere the wile of the copy holder {hall be endowed, and 
where not, 33 bY 

Tenants by the verge, why fo called, and how they dit» 
fer from tenants by copy, 61 a * 

O-pyholis may b- entailed, 398 à 7 

How the intali thereot may be barred, 398 a f, 


Cornage. 


What it is, 105 
Tenatet by cornage paid no eſcuage, 69 


Corody. See Appendants. 


Where a houſe or land may be appendant to a corody, 
49a * | 


Corporation. See Homage, Leaſes. 


The deſeription of a corporation, and why ſo called, 
2:0a * 
The Giviſion of corporations, 2a V, 250 a * 
How many ſeveral ways 2 corpora ion may commence and 
be ellabliſhed, 250 a * 
What corporation ſhall take a fee ſimple withoat the word 
(ſucceitors) and what not, 94 b *© 
Where a ſole corporation {hall take a fee fimple without tire 
word (ſucceſſors) and where not, 9 bY, 94 b 7 
nere the privileges belonging to a corporation by pre- 
6&ription ſhall determine by the change of the tame cor- 
poration, and whe:e not, 19025 : . 
here by the diſſolution of a corporation their lands ſhall 
revert to the donor, and fhill not eſcheat, 130“ 
Where, and what corporation may ina:ntain a writ of right, 
and where and what not, 341 b pry et. pag. 
Where a diſclaimer, or other act by an abbot, biſhoy, 
c. ſhall bind their ſucceflors, and where not, 103 a“ 
The power which eceleſiaſtical corporations had to dif,ofs 
of their lants, &c, at the common law, and how they 
are now reftratned by ſtatutes, 44 a F, 300 bY, 3014 *, 
325bQ, 34:a+F | | 

What leaſes at this day are good by a biſhop, dean and 
chapter, &c. and what not, 44a and b, 342 a f 

Where, and what corporation may do and r-c2ive homage, 
and v. here and what not, 65 b ©, 66b J, 67 a 4, 
Zub f i N 

Where a grant to a corporation aggregate, albeit the head 
of the corporation be wanting at the time, ſhall be gold, 
and where not, 204 a + 


Corruption of Blood. See Attainder, Heir, 


In what manner and degree the blood ſaid to be corrupted 
by attainder, 291 b + | 

By what means the blood corrupted by attaind-r may be 
reſtored, and by what not, 8 a ®, 391 b“ 9, 392 a 

Where corruption of blood in the father ſhail diſable the 
inue to inherit to his mother, 12 à N 

Where corruption of blood in the father ſhall diſable the 
ſon to inherit to hi br ther, and where not, $ a * 

V\ here corruption of blood in the eldeſt fon ſhall hinder a 
diſcent to the youngeſt, 12a FU, 392 a * 


111 © 


Judgment to be hanged by martial law no corrupdon e 
blood, 13 a J | . 


— 
* 


Coſinage. 


Where, and by whom a writ of coſnage listh, 160 19 gt. 
Where it lieth for a rent- charge or ſeck, ibid, 


Coſts. See Damages. 


* 


Cotterelli and Cottagium. 
The meaning of the words, 5 be, 56 


Covenant. See Payment, Warranty. 


Where an afiignee ſhall take advantage of a covenant, 
without being named in the deed, and where not, 384 
b A, 385 a * N 

Where a man fhall be bound by the covenants and condi- 
tions in an indenture, albeit he never tcaled the deed, 
and where not, 230 by, 231 a + Ps 

Where a covenant in deed ſhall deſtroy the covenant ia 
law, and where not, 384a Q 

A releaſe of ali actions and ſuits, no diſcharge of a co- 
venant before it be broken; /ecus of a releale of cove- 
nants, 292 b * 

Where vpon a covenant to pay money at ſeveral days, after 
the firit default an action ot corenant lieth; other wife bf 
debt upon #n obligation, 292 b 

How to plead periorinance of covenants, 303 


Coverture. See Baſtard, Baron and Feme, 
Baniſhmenr, Forfeiture, Infant. 


The fignificution ef the word, and whence ſo called, 


112 A 


Where a feme covert may be a purchaſor, and where the 


eftite M1111 be ſaid to be in her before the agreement of 


her huſband, 3 +, 356 b * 

Where laches fhall be adjudged in a feme covert, and 
where not, 230 b f“, 352 a+. 356 b 

Where a fene covert may ſue and be ſued without her huſ- 
band, 132 b J, 133 a per tot. pag. 

Where the breach of a condition ia law ſhall be a forfeiture 
of the office or eſtate of a ſeme covert, and where not, 
233 b J 

To wht purpoſes a procurement, precedent, or agreement 
ſobfequent ſhall make a ſeme Covert a diſſei ſoreſs, and to 
what nat, 257 b *® 


No privilege ot noaclaim to a ſeme covert at the common 
law, 202 b 


Covin and Fraud. See Forfeiture, Remitter, 
Stat. 13 Fl. c. 13. 27 El. c. 4. 14 El. e. 8. 
21 H. 8. c. 15. Stat. Merton, c. b. Ward- 
ſhip, Warranty. 


The deſeription and deri ration of the word, 25% a ©, b + 
Where attignment of dower or other lawful act compaticd 
by covin, flull be avoided, 35 a , 357 b a 
Where upon a condition of payment of money, a covinous 

payment in thew ſhall be no performance, 209 be 
Woere, and how fraudulent conveyances, extortions, &c, 
ſhall be avoided at this day, and againſt what perſons 
, . * 
they ſhall be void, and againſt what nat, 3 b 
Where a recovery by cov in againſt a tenant for life ſhall bs 
a forteiture of his eſtate, 362 a + *, 356 a | 
Where a collateral warranty after a dilcifin by covin fliall 
be no bar, 366 b (| y 


Where a termor for years, guardian, tenant by ſtatute- 


merchant, e/eg/t, We. {hall fallify a recovery by covin 
had aguinſt him in the reverſion, and where not, 46 a+ * 


Count, See Pleadings, Writ. 


The etymology and fignification of the word, 19 a + 

The othce and nature of a count, 17 a +, 303 bY 

Where the count varying from the words of the writ ſhall 
be good, and where uot, 26 bY, 54b4q,335 by, 344 + 


Court. See Admiral, Marſhal, Parliament. 


The definition and derivation of the word, 58 a * : 
The divers kinds of inferior courts, aud the ſcvcral judges 
of them, ibid, — 
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Court-Baron, whence ſo called, who the judge, and in what 
place ſuch court ought to be holden, and in what not, 
98 % J, 260 4 <q 
What courts are of record, and what not, 1175 a, 168 b * 
The antiquity and juriſdiction of the courts of king's-beach 
and common-pleas, 71 b  * 
The YT court, tourn of the ſheriff, and court-lcet, 
68aT.b* 
The eccleſiaſtical court and its juriſdiction, 96 a J, b + *, 


14 
What the court ſhall judge of, 58 a * 
Court of record is the king's, 117b ©, 260 a + * 
—— Of record, What they hold plea of, 260 a  * 
— ot record, how erected, 260 a + * 


Cui in vid. See Quod ei deforceat, Reſceit, 


Stat. W. 3. c. 3. 


Where upon a recovery in an action of waſte againſt the 
huſband and wife by default, the wife ſhall have a ci in 
wita, 355 b* 


Curteſy of England. See Attornment, Waſte, 
Warranty. 


The deſeription of a tenant by the curteſy of England, and 
why ſo called, 29 a + *, 20a * | 
Of u hat things the huſband ſhall be tenant by the curteſy, 
and of what not, 29 a, b 4, zo b * 
Of what eſtate of the wife the huſbaud ſhall be tenant by the 
. curteſy, and what not, 29 b * 
Of what ſeiſin of the wife the huſband ſhall be tenant by 
the N and of what not, 29 a f, 40 a * 
Where the huſband ſhall be tenant by the curteſy of an 
eſtate in ſuſpence, and where not, 29 b 


Where a ſeiſin ſhall be ſufficient to make a tenancy by the 


curteiy, that ſhall not make a pio fratris, 15 b 1 
Where the huſband ſhall be tenant by the curteſy of a ſe:fin 
of his wife had by intruſion upon the king, zo b 


What time of having Hue ſufficient to entitle the huſband 


to be tenant by the curtely, and what not, 29 b *, 
os”: 
What manner of iſſue ſufficient to eatitle him, and what 
not, 29 b 

Wh re the huſband ſhall be tenant by the curteſy without 
having iſſue, 30 a + 

Where the huſcand ſhwul be tenant by the carteſy of an 
eſtate f the wife detcrmined, and where not, 30 a 1 

What thing. neceſſity to a tenancy by the curteſy, 30 a * 

To what purpies tae eſtate of the huſband after iſſue is re- 
ſpected during the lite of the wife, 30a , 77 at *, 
1240 

Where the hulband after the death of the wife cannot waive 
his eſtate by he curteſ), and claim by deviſe, 30 a * 

Where the crying of the ch Id is not neceflary to entitle the 
huſband by the curieſy, 30 a ® 

Were the huſband ſhall be tenant by the curteſy albeit the 
iſſue cannot by poſſibility inherit, and where not, 29 a *, 

o a 7 

In what caſes a man by having iſſue ſhall be tenant by the 
curteſy where a woman ſhall not be endowed, 3o a J, 
b + * 

When and why the huſband ſhall be tenant by the curteſy 
of a caſtle, of which the wife is not dowable, 30 b + 

Where a feoffment upon con ition ſhall be extinct to a te- 

nant by the curteſy, notwithſianding an entry for conci- 
tion broken, 30 b 


Cuſtoms. See Deviſe, Gavelkind, Preſcription, 
| Relief, Surrender, Wardſhip, 


The derivation and ſeveral acceptations in law of the word 

(con/uerudo) 5B b 

What der neceſlary to the eſſence of a cuſtom, 110 b +, 
11 

The diff rence betweena cuſtom and a preſcription, 113 b 

In what places a cuſtom may be alledged, and what cuſt»ms 
way be alledged in upland towns, and what in boroughs, 
33 bY, 110b* 

Why they may alter the common law, 113a C 

Cuſtoms againſt reaſon void, 50 b J, 69 a“, 140a *, 141 a 

Where a cuſtom within a manor to have a fine of every te- 
nant for marrying of his daughter without the lord's li- 
cence, thall be good, and where not, 139 b J, 14@a + 

In what cuſtoms a preſcription ought to be alledged, and 
in what not, 175 b“ 

Cuftom of Borough Engliſh, what, 110b*, 240 b* 

Cuſtom that the youngett fon ſhall inherit if he be not of the 
half blood, good, 149 b 

Cuſtom that the cldeſt daughter or ſiſter only ſhall inherit, 
1 good, ibid. 
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Uſage, and not uſage, à good argument in law for proof or 
diſproof of any matter, 81a “*, b 


Damages. Fee Abettors, Averment, Dower, 
Quare Impedit, Stat. 8. H. 6. c. 9. of Glocſter, 
c. 1. Waſte. 


The proper ſigni cation of the word, 255 a * 

Where upon a joint action and recovery by parceners, da- 
mages ſhall enure to them in ſeveralty, 195a f 

Whe:e upon a recovery in wa'e by the aunt and niece, for 
waſte done in the lite of the other fifter, the aunt only 
ſhall recover damages, ibid. 

Where upon a recovery in waſte by the tenant for life, and 
him in the reverſion, he in the reverſion only ſhall re- 
cover damages, 42 a * 

Where in an action of treſpaſs damages ſhall be recovered 
for the entry only, and where for al: mean occupation, 
287a 7 6 

Wh: e in a writ of entry upon the ſtat. of R. 2. damages 
only ſhall be recovered for the entry, and not for the 
mean profits, 257 a * 

Where upon a feoffment by a diſſeiſor to divers perſons, 
the ſur.ivor not agreeing to the feoffment fhall be ex- 
cuſed of damages in a writ of entry, 269 b @ 

Where the plaintiff may releaſe damages, and have judge 
meat ot the principal, 355 b 


Day. See Debt, Payment, Time. 


The legal acceptation of the word, 144 b 

The comnon days between ſummons in rel actions; and 
the return, bid. 

The days anciently allotted to felons in trial of life to 
make their defence, and the courſe of proceeding in the 
king*s-bench upon indictment at this day, i+id. 

What are ſaid dies ſpectales, and what dirs gratia, 134 b J, 
13 

In what caſes ſuch days are granted, and in what not, 
ibid. 

To what purpoſe the day of vi, prizs.and the day in bank 
are faid all one, 135 a if 

What are tate dies jeridici, and dirs non garidici, 135 2 ® 

What dies artificialer, and dirs natural 135, a N 

At what 4 foreign nations begin to account the day, 

a 


1 
What {hall be fü a year, h If a year, a quarter of a year, 


and what a month, in legal compu ation 126 b + 

Where the common law g.ve the Citlcilce a year and a day 
after wis clatm to enter, the day of his claim ſhall be ta- 
ken incluſively, 255 a © 

Where in a protection of profecture for on- year, the day 
of the e//e ſnall be t ken incluũxrely 130 b * 

An advice to ſtudents in ſpending the day, 64 b * 


Dean and Chapter. See Biſhop, Clergy, 
Corporation, 


Te etymology of the word dean, q a + 

The manner how deans come in and are inftalled at this 
day, and how formerly, 95 a * 

Chapter what, and the n ſorts of chapters, ibid. 


Debt. See Acceptance, Attornment, Contract, 
Execution, Intant. 


Where an action of debt lieth for rent, and where not, 
45at, b, 871 

What ſl:4ll be ſaid a good plea in debt for rent, 47 hq 

Where an action of debt for relief, eſcuage, &c. and where 
not, 47 b, 83 a | 

What ſhall be a ſuſſicient contract whereupon to ground 
an action cf debt, and what not, 162 b 

Where upon payment of money at ſeveral days an addion 
of ou lie ch not before the luſt day be paſt, 47 be, 
292 b 0 

Where it lies on ajudgmen', 251 b 

Where the exccutors ſhall have an action of debt for 
the arrearages of rent, which the teſtator himſe f could 
not, 146 b + 

Where an action of debt lieth av4in4 an infint upon a con- 
tract, and where not, 172 a * 

Where by a releaſe of all debis an cxecutioa ſhall be diſ- 
charged, 76 a 1 


Decics tautum. 


Where it lie-, 363 a + 
| Peods. 


JJ. Yo 3: 5 4 


Deeds, See Charters, Chattels, Defeaſance, 
Dower, ,. Eftoppel, Exchange, Habendum, 
In:oilment, Lavery, Obligation, Partition. 


A deed, what, and what things incident thereunto, 45 bg, 


171 
The Givens kinds of deeds, 235 bY, 36a + * 
The ſeveral parts of a deed, and the nature and office of 
each part Ca, 229 a, bY 
Where a deed ſhall be good, albeit the formal and o derly 
arts thereof be wanting, 7 a + 
The difference between a deed and a charter, ga 
Wh-t thall be ſaid a good delivery of a deed, and what not, 


6a 1. 49b* 

Where a deed ſhall receive trial per pats, and where by the 
court, 35 b J 
wers rules concerning the conſtruton of deeds, 36 a “* 

The antiquiry ol ſealing deeds and charters, 7 a * 

How the dates of decds were anciently omitted, 6 a {| 

Where eve y deed ouyht to be in parchment or paper, 

b 7, 171 bY, z29a* 

Deed to lcad the uſes, when good, 398 a + 

Whecher it ſhall be d livered to the party that brought it 
into court. 401 b * 

Wh re a letter of attorney may be contained within a deed 
of feofiment, and where not, 52 b 

What JEN ſhall paſs without deed, and what not, 
12: b 

Where, and why a deed being pleaded ought to be ſhewed 
in court, 35 b 12 by, 225 a1, bt 

What manner of deed is pleadab.e in court, and what not, 
226 b * 

Where a ſtranger to a deed may take benefit thereby, with- 
out ſhewing the fame in court, and where not, 207 b J, 
227 b C 

Where, and by what perſons a condition may be pleaded 
without ſhewin a deed in court, and where and by what 

rſons not, 25 a L bt J. 2202 “, 391421 

Where the deed ot condition ought to be ſhewed, albeit the 
condition be executed, and where not, 226a f, 227 b*, 
2:8Þb t 

Whrre a deed remaining in one court may be pleaded in 
another court without ſhewing orth, 331 b“ 

Where a deed thewed in court ſhall be ſaid to remain in the 
cuſtody o! the court, and where in the cultody of the 
part „ 23 b q 

A d ed-poll, what, and whence ſo called, 229 a | 

Where one perſon may take advant ge of a weed poll made 
to another, and how, 231 a4 bf, 232 ab 7 

The deſeript on of an indeature, and by what names 
it was called ancicutly, and by what at thi day, 229 2, 
143 b * ; 

Wham a derd beginning Hæc indentura, and without any 
actual indenting, ſhall be no indenture; „, if the 
parchment or aper be indented, though there be no ſuch 
words, 143 b, 2292“ 

The teveral kinds of judentures, and the forms of them, 
229 b 230 a 

Where upon a gift in tail by indenture, the part of the 
donee after his death without iſſus, ſhall belong to the 
donor, 229 a 0 | | 

Where an indenture ſhall be ſaid the deed of the feoffee, 
albeit no mention be made of putting his ſeal to the deed, 
and where nt, 230 bf * 

Where a man ſhall take and be bound by an indenture, 
albeit he never ſcaled the deed, and where not, 230 bY, 
231 b * 2 


Default. See Diſceit, Notifuit, Juod Ei Deforceat, 
Ketraxit, Recovery. 


The legal accep ion of the word, 259 b * 
"The ſcveral cauſes allowed by the law for ſaving a default, 


259 b 
Where ſiekneſs ſhall be no cauſe to ſive a default, 761d. 


Where judgment fiaal fh-11 be given in a writ of right upon 
det.ult ot the tenant, 295 b + 


Defeaſance, See Deeds, Execution. 


The derivation of the word, 236 b N 


Where and what inheritances ray be defeated by inden- 


tures of defeaſance, and where and what not, 236 b J, 
237 at 


Defence. 


What, and the derivation of it, 127 b“ 
When to be uſed, 127 b * 

Divided, ibid. 

tow to be made, ibid. 


Deforcement. See Abatement. 
The fignificat'on and derivat on of the word, 331 b + 


Degrees, See Frankmartiage. 


Gradus, unde dicitur, 24 a * 

The ſeveral ſorts of degrees in a writ of entry, 2 38 b 

What eſt te or change ſhall make a degree to have a writ of 
entry in the per, and what not, 239 a+®*, 318 4 + 

Where alb- it the degrecs be once paſt, the writ may be 
brought within the degrees again, 2394 * 7 

Whe e two eſtates ſhall make but one degree in a writ of 
entry, ib. | + 16 28 1 | 


* 


Demand. See Releaſe, Requcſt. 


The ſeveral kinds of demande, 291 b + 
At what place and time a demand of a rent to enter for a 
condition broken, or to have an afli'e, ought to be made, 


and at what not, 144 at, 153 aF, bf. 20: b, 202a 1 


Where a citre's is granted upon not paymeut and demand, 
yet the grantee may diftruin after the day of payment, 
wathout any demand, 144 u +, 202 a 


Demurrer. See Statute 27. Zl. 4 & 5 Anne. 


Demurrer what, and whence derived, 91 b* . 

The form of a demurrer, 751 b | 

The ſeveral kinds of demurrers, 72 a *® ; 

What things aie admitted by a demurrer, and what not, 

2 a+ | 

Where there is a demwrrer for part, and iſſue for other part, 
which ſhall be firſt tried. -2 a 4, 126 bY 

The cuurſe of the proceeding of the judges upon a demut- 
rer, 72 af 

Where the party fhall alledge ſpecial matter, and conclude 
with a demurrer. 72 a * 

Where a demurrer may be upon aid prier, receipt, voucher, 
wager of law, &c. 72 a * | 
Where the party ſhall be compelled to join in d:murrer, and 

where not, 72 a * 


When it mult be ſpecial, 398 a C 


Dene, Denne. 


The meaning of the words, 4 b J, 5 b q 


Denizen. See Alien, Ligeance, 


The et; wology of the word, 129 a * | 

The ſ-veral acceptions of the word, 129 a 1 

The difference between n«turalization, and denization by 
the king's letter patents, Ba , 12929 ; 

Denizen may purchaſe lands, 2 bf, 8a 

What iflue ot the denizen may i herit, 2 b4, 84 1 


eparture, See Action, Pleading, Retraxit. 
Deputure in plead ng. 304 a f | | . 4 
Where the rezoinder containing matter ſubſequent to the 
bar ſhall be a departure, and where not, 304 a + 
Wha re che defendant pleads performance of : covenants, and 
the plaintiff replies that he did not ſuch an act, &. to 
ſay that he offered to do it, and the plaintiff retuled;thall 
be a departure, 304 a W fot ig Le 
Where the party intit.cth himſelf by the common law, to 
make it good by a cuſt.m or att of patliament, ſhali be a 
departure, 304 a * x 3 
Where the party pleads an eſtate generally, in his- ſecond 
pea to maintain it by a matter tantamount in law ſhall 
a departure, 304 a * 


Where the plaintiff counts of a gift, and maintams- ut his 


replicatioa by a recovery in value, this is no departure, 

. s5Lid. . * » bm 2 * 

Where in an action tranſitory the varying of the plaintiff in 
his rephcation from the time and place alledged in ile 
count ſhall be no departure, 282a J, b + q 


Deraignment. See Warranty. 


The fignification and derivation of the word, 136 b * 


Detinue. 


Where and for what things a writ of detinue lieth, and 
where and fir what not, 286 b *® 

Whcre the def-ndant ſhall wage his law in a detinue, and 
where 7 ibid, 


Where 
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Where in 
lieth, 2 


detique of casten, dug mops pd ſeverance 
Where a releaſe of ations perſanal, 
däetinue of charters, 76:4. 


mall be a good plea in 


Where a' cap/as lieth in a detinug, and where not, ibid. 

'This action is now diſuſed, and Why, ibid, lg 773 

In what caſes *tis better to bring av Action of detinue, than 
4-1 4 


an action of trover, ibid. | 


Deviſe. See Attornment, Condition, Entry, 
Stat. 32. H. 3. c. 1. 34 II. 8. c. 5. Teſtament, 
Uſes. 


The fignification of the word (deviſe) 111 a + 

Where deviſes ought to have conſtruction according to the 
intent of the deviſor, and where not, 28 a *, 322 b + 

Where an inheritance ſhall paſs by deviſe without the word 
(heirs) 9 bet, 322aQ,b* 

Deviſe of lands, how to be, 399 a 

Revocation thercof, 399 a 

Why in deviſes a greater latitude 1s allowed than in any 
conveyances, 9 b * | 

When a ſubſequent deviſe ſhall not be a revocation of the 
former, 112 b + 

A 8 to a man and his heirs males, a good cſtate-tail, 
27a 

Where by a deviſe to a man and his heirs males the ſon of 
his daughter ſhall not inherit, 25 a * 

Where an eſtate may paſs by deviſe, that cannot by act be 
exccuted in the lite of the deviſor, 42 a * | 
Where the deviſee ſhall take the thing deviſed without 

the aſſent of the executors, and where not, 1114 

Where upon a deviſe of lands the freehold ſhall be ſaid in 
the deviſee before entry, 11a + 

What remedy the devitee hath upon the intruſion of a 
ſtranger, and a diſcent caſt before his entry, 161. 

Deviſe of lands by cuſtom before the ſtatutes, where good, 
and where not, 1:1 a, b + 3 

Where by a cuſtom to deviſe lands, a deviſe of a rent out 
of the ſame lands ſhall be guod, III a * EM. 

Where deviſes of lands, &c. ſince the ſtatutes of 32 and 
34 H. 8. ſhall be good, and where not, and where 
fac deviſes ſhall be good for the whole, and where but 
for part, 111 b per tot. pag. os 

Where the cuſtom to deviſe lands holden by knight ſervice, 
ſhall continue notwithſtanding the making of thoſe ſta- 
tutes, 111 b f, 115a@ | 

Where a deviſe by the huſband to the wife ſhall be good, 
but not #2 contra, 112 a, b t 

Where a deviſe of lands to be ſold by executors ſhall be 
good, and where ſuch ſale by them ſhall be good, and 
where not, 112 b, 113 a, 236 a per tor. pag. 

Where a feoffment being made to the uſe of a laſt will, or 
of ſuch perions as ſhall be named in the laſt will, the 
eſtate ſhall be ſaid to paſs by the will, and where by the 
feoffment, 271 bY 


- 


Dilapidations. 
May be ſued for in the ſpiritual court, 53 b NV 


Whether an action on the caſe will lic for them at common 


Diſability. See Alien, Capacity, Excommu— 
nication, Outlawry, Profeſſion. 
The ſeveral diſabilities in law in the perſon to bring an 


action, and who were ancicntly diſabled, and who at this 
day, 128a 4, 135 b 


Diſceit, Sec Quod Ei Deforceat. 


Where upon a recovery by default in an action of waſte a 
vit of diſceit lieth, 355 b + 


Ti 


Where upon a recovery by default had againſt a perſon in. 


priſon, a writ of diſceit lieth not, 2 59 b“ 


Diſcent. $:e Appeal, Attainder, Chattels, 
Corruption of Blood, Entry, Heir, lnhe- 
ritance. 


The fignification and derivation of the word, 237 a, 
nn | 

Where the heir ſhall be in by diſcent, of an eſtate that by 
potlibilty could not be his anccſtor's, 378 b + 


23255 89d. 01 Diſclaimer; - : ww 


The etymology and fignification of the word, 102 a * 


7 


A NN . 


The ſeveral hir ds of diſclaimers, 10% a # - r 

Where and what perſoas may difelim in the ff numry, 
and here and wiat not, 403 ts 101 b, 10 # 

What is wrought by {uch Gift tamer in the feiyutor y, 
102 b * | 

Where upon the diſt laimer of the tenant in real aktion, the 
demandant may cater betove judgment, 302 4 , 305 4 N 


Diſcontinuance. See Condition, Corporation, 
Fntrv, Stat. 32 H. 8. *. 28. 1 Z. 7 4 + Vs 
34 11.8. c. 20. 


The deſcription of a diſcontinuance, 325 a * 

The derivation and ſeveral acceptions uf the word, 325 
a* N 

How many ſ-veral ways a diſcontinuance may be wrought, 
and to the prejudice of how many ſeveral periuus, 
325aQq, b+ 

What inheritances may be diſcontinued, and what not, 
327 b, 331 bY, 332 a, b f, 325 by 

Where the diveſting or diſplacing the eſtate of another by 
alicnation ſhall work a diſcontinuance, and where ucts 

b * : 

Where the alienation of a corporation was à difeontinuance 
to the ſucceffors at the common law, aud where not, 
325b, 341 b J, 346 a and b, 347 a 

Where and what act by the huſband was a diſcontinuance 

of the lands, &c. of his wife at the common law, and what 
ſhall be a diſcuntinuance at this day, and where, and whit 
not, 326 a per tot, page. 

What act or conveyance by tenant in tail ſhe!! be a diſcou- 
tinuance of the eſtate tail, and what not, 3:6 bf, 327 a, 
bet, 328 a, 334 b | 

Where the feoliment of the kuſband being jointly ſeifed in 
ſpecial tail with his wite, ſhu'l be a diſcontinuance to the 
Hue after the death of the wife, 326 b* | 

Where the alienation of one jointenant thall be no diſconti- 
nuance to his companion furviving, 188 a+, 327 b 

Where a partition between parceners ſhall work no diſcunti- 

nuance, 173 a * 

M here a warranty annexed to a r: leaſe or conſirma ion ſhall 
work a diicontinuance, and where not, 328 b, 329 a, 

9a 

Where the releaſe of an abbot with warranty ſnall be no 
diſcontinuance to his ſucceſſor, 329 * 

Where the grant of a rent in fee with warranty by tenant in 
tail ſhall be no diſcontinuance to his iflac, but at his ele- 
tion, 332 bt 

Where tenant in tail of a rent diſſeiſes the tertenant, a feof. 
ment by him with warranty ſhall be no diſcontnuayuce 
of the rent, 7574 

Where a grant, releaſe, or confirmation in fee to a loſſte for 
years by tenant for life, or in tail, ſhall work no d.{cou- 
tinuance, 329 b, 330 a, bf, 332 bY 

Where tt.e conveyance of an inheritance that licth in livery, 
whereto no livery is requiſite, ſhall work no ditcontitive 
ance, 332b+ 

Where a hae levied by tenant in tail of a reverſion uon a 
leaſe for years ſhalt be a diſcontinuance ; /ecus of u re- 
verſion upon a leaſe for his own life, 323 b * 

Where a leaſe by tenant in tail for the life of the lefev was 
a diſcontinuance at the common law during the paricutur 
eſtate, 333 a *, 336a*, 338 bf. File Stat. 32 H. 8. 
os 28. where ſuch leaſe ſhall be goad at this day, a. d 
where not. | 


2 


Where the freehold may be diſcontinued, and not the re- 
verſion, 333 a 9 

Where a reverſion in fee upon a leaſe for life, or gift in tail 
being executed in the nie of tenant in tail, who made the 
eſtates, ſill be a diſcontinuance to his iflue, and wheie 
not, 333 a, 334.4, 335 be 

Where a gift in tail by tenant in tail, and a releaſe to the 
donee in tee, ſhall be no diſcontinuance after the death of 
the donce without iſſue; /ecus of a leaſe for life and ſuch 
releaſe, 233 b ® 

Where tenant in tail makes a gift in tail, a feoffinent in fe 

by the donee ſhall be no diſcuntinuance after his death 
without iſſue, 327 b N 

Where tenant in tail makes a feoffment of a manor with an 
ad vowſon ap pendant, and dies, his iſſue may preſent be- 
fore recontinuance; /ecrs it the teoftee had preſented in 
the life of the tenant in tail, 333 b 

Where a fine /ur grant and render by tenant in tail, not exe- 
cuted in his lite, ſhall} be no diſcontinuance to his iuue, 

b pb; 

Where a reverſion with warranty not executed in the lite 
of tenant in tail ſhall be no diſcontinuance, %,. 

Where tenant in tail diſſeiſes his lefice for life, aud makes a 
feoffment, and the lefice dies, this ſhall be no diſcontinu- 
ance, 333 b e | 

Whefe a feoffment by tenant in tail to him in the reverſion 
or remainder ſhall be a diſcontinuance, and where not, 


35 4 4 


Where 


Hor Ga Ic 9 0 3s 6 


Where a reverſion may he reveſted, and yet the dIſcontiny- 
- ance rom. in, 330 2 ect Mun bit $925 74 
Where the eſtate which wrought the diſcontinuance is de- 
feated by entry for condition broken, &c. the diſconti- 
nuance itſelt is avoided, 336 b + * | | 
Where and by what means an eſtate tail may be diſcontinued 
by him that was never ſeiſcd of the ſame eſtate, and 
where, _ by what not, 338 b J, 339 a, b. 340 a, 
247 a9, bt 
Where = eſcheat of a reverſion in the life of tenant in tail 
not executed in his grantee ſhall work no diſcontinuance 
to the iſſue, 340 b 
Where the alienation of a parſon, prebend, &c. ſhall be no 
diſcontinuance to the ſucceſſor, 341 a f, b * 


Diſparagement in Marriage, See Marriage, 
Wardſhip. 

The etymology of the word (diſparagement) $o a # 

The ſeveral kinds of diſparag-ments in marriage, and what 
fall be ſaid a diſparagement, and what not, 80 2 J, bet, 

824 + 

The penalty incurred by the lord for ſuch diſparagement, 
Bob®4q 

Where a diſparagement by one jointenant ſhall be a forfei- 
ture of the ward{lup as to both. bob & 

Upon diſparagement to the heir who thal! enter and ouſt the 
guardian, and who not 814 f 

Where the h ir attcr diſparagement ſhall be in ward again, 
and where not, 80 b 


Diſſeiſee, Diſſciſor. 


What he may and what he may not do before re-entry, 
SE bs 
Difleifor, who, 461 a + 


Diſſeiſin. See Abatement, Aſſiſe, Coverture, 
Continual Claim, Jointenants, Judgment, 
Tenant at Sufferance, 


The definition of a diſſeiſin, and the fiznificatioa of the 
word, 153 b, i81at 

What ſhall be ſaid a diſſeiſin of a rent- ſeck to have an aſſiſe, 
and what not, 153a, b. 161 b 4 

What ſhall be ſaid a diſſeiſin of a reat-ſervice, and what not, 
160 b, 161a, bg | 

What ſhall be ſaid a diſſeiſin of a rent-charge, 16 bf . 

Where a man ſhall have ſeveral alliie: tor oue diſſeiſin ot one 
and the ſame rent, 153 bY 

Where an aſſiſe lieth againſt a coadjutor, or counſellor to a 
difle:fin, notwithſtanding the dentu of the tenant, 18 bꝗ 

Where the agreement of him in the reverſion to a diſieiſin 
of the tenant for life to his u'e, thull make him a viile. for 
in fee, 108 b 

Where a diſſciſin of the tenant in a præcipe by the deman- 

dant tothe uſe of others, ſhall not abate the writ, 108 b q 

Where the entry of a man into lands of his own wrong hail 
be a dilleiſin, notwithſtandiag his claim to hold at the will 
of the tenant, 27 af 

Where a particular tenant holding over his eſtate ſhail be 
ed a difleifor, abator, &c. aud where a tenant at ſut- 
ferarce, 271 a + ® | 

Where he in the remainder for life diſſciſes the particular te- 
nant, by the death of the tenant the diticifin ſhall be 
purged, 276 * 

Where the confeſſiun of a diſſciſin ſhall be prejudicial to the 
tenant in a real action, and where not, 257 a® 

here the payment of rents or ſervices to a ſtranger by the 

tenant ſhall be a diſſeiſin to the lord, and where not but at 

his election, 323 a and b, 324 a and b 

What acts by a diſfeiſor ſhall be good to bind the diſſciſee, 
and what not, 35a*, 3575+, 58 b 

Where tenant for years, guardian, tenant by eleg't, &c. by 
their feoftment ſhall be diſleiſors, 330 b *, 367 4 b + 


Diſtreſs. See Attornment, Reſcous, Stat. 2. V. 
& M. 32. H. 8. c. 37. 


The derivation of the word. 96 a + 

Of what things a diſtreſs may be taken, and of what not, 
47 a J, by 

How the diſtreſs ought to be demeaned, 47 b + 

het ſhall be ſaid a ſuheieut pound to impound a diftreſs, 
and what not, 75˙ . 

Where a diſtreſs in the night ſhall be good, and where not, 
142 2 * ü | 

Diſtreſs infeparab:y incident to every ſervice, 15c b J, 
151 bt 


For what ſervice theeitiin the lord way dilfrath, and tbr 
„ e . nn 

Where a diſtreſs lieth for a rent ſeck, 183 af 

Where the lotd may diſtrain the cattle 90 is tenant out of 
his fee, and where not, 161 a ein MT In 


Where the owner may make reſtous of a diſtreſs taken fat 
damage-feaſant out of the land in which, &c. ibids 
How to be kept, 397 a + J. n | 
nen, and in what manner to be fold, 497 a * 
If taken where no rent due, how to be puvithed, 397 a © 
Why the utenſils of a trade may not be diſtrained, 397 a f 


For damage-feaſant, where it mult be taken, 161 a * 


Divorce. See Baſtard, Dower, Marriage. 


The derivation of the word, 235 a + 
"The ſexcral kinds of divorces, ibid. 

A winculo mat» imonit, what, 32 a, 235 
A menſa et thorn, hat, 32 a 9 

Its ſeveral kinds aud nature, 396 b * 


we 6 


Donatives. 


How they are made, 344 u + 


Double Plea, See Plea. 


Where and why ſuch plea not allowable in law be one te- 
nant and detendant, 303 a J, 304 a * 

Where in pleas dilatory, duplicity of matter may be ufed j 
ſeens in picas peremptory and perpetual, 3 45 

By what means a man having divers diltinft matters in ex- 
cuſe or bar of an action, may take advamage of them al!, 


394aQq 


Dower. see Admeaſurement, Attornment, 
Curteiy, Jointure, Waite, Warranty. 


The definition and derivation of dower, 30.b q 

The divers kinds of dowers, 33 be, 39 be | 

The deſeription of dower at the common law, zo be, 
33a *, 33 b* 

M bat things requiſite to the conſummation of dower, 31 42 

a || 

Ti. wife of what perſon ſhall tave dower of the lands of 
her huſband, and of what not, 30 b 4, 31 a * | 

The privileges incident to dower, 3: a * 

Ot what inheritances the wife fhall have dower, aud of what 
not, and ian what manner they ſhall be aſſigned unto her, 
30 h 1 *, 3241, 37 bY. 104 b“, 165 a 4; 307 a% 

Why the law made this proviſion for the wife, 3a x4 

Why dawer may be ad offizm ccelgiæ, not ad offium caftri, 

a * 

Ot what c:{tle or manſi n-houſe the wife ſhall be endowed, 
and of what not. z0 b“, zo bt, 31 b*, 1654 NJ 

Ot what ſeitin of her huſband the wife ſhall be endowed, 
zu a g, 220b*, 258 b 

Where the wife ſhall not be endowed of the ſeifin of her 
hutband had by intruton upon the king's pouflefiions, 
30 b 7 

Dos oy dote, where it ſhall be, and where not, 3 a g, b +, 
40 


q 
Where the wife ſhall be endowed of an eſtate of her huſ 


band determined, 314 b 

Where the wife ſliall not be endowed upon a remitter or al- 
te ration of the eſtate to the heir, 31 bY 

Where the wife ſhall not be end wed, albeit the iſſue by 
poſſibility may inherit, „e converſe, 31 b J, 40 b 


Were the wite being an allen or Jew ſhall be endowe4, and 


where not, 31 ö 6 

Where the wife ſhall have dower of a thing ſuſpended or 
extinct, and where not, 32 a * 

Where the wife ſhall! be endowed according to the improves 
ment or decay of the value of her huſuand's eſtate after 
his death, and where not, 32a * J LY 

Where the wife divorced ſhall kave dower, and where not, 
and why, 22a J, 33b+ 

W here the wite ſhall loſe her dower by clopement, and. 
where not, 32a ( IL Ys 9218 

Where the wife ſhall be endowed in ſeveralty by metes and 
bounds, and where not, 32 bf | | 

Where a charge ſhall be good againſt the wife made aſter her 
title to dower, and where not, 32 b, 33a *,17za J 

Where the wife ſhall loſe her dower by the artainder of her 
mo and where not, 312%, 37 a+, 4ia* , 

92 b * 6 

Where the wife ſhall recover damages in a writ of dower, 
and where not, 32 b 

What ſhall he ſaid a good plea in dower to bar the wife of 
damag.s, 23 a * a 
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Ti H E 1 


To what purpoſes the d6wer of the wife hall be faid a con- 
tinuance of the eſtate and pofleſſiou of her huſband, and 
to what not, 241 *, 244a 

Of what age the wife ought to be to have dower, 33a.* d, 

4 * 

What ſhall be ſaid a good marriage as to dower, and what 
not, 33a * ©, bt i : 
Where the diſability of the wife during coverture, being 
removed before the death of her huſband, the ſhall be en- 
dowed from the firſt fein of her huſband, and where 

not, 33a J ; 

Where the wite ſhall have dower which cannot have an ap- 
peal of the death of her huſband, & e converſo, 33 b + 

Upon what death of the huſband the wife ſhall be endowed, 
and upon what not, 33 b“, 133 b 

Where by cuſtom the uite {hail be endowed of the whole, 
and where of the moiety, and where but of the fourth of 
the huſvand's eſtate, and in what place ſuch cuſtom is 
pleadable, 33 bY, 110bY, 11 a + 

The deſcription of dower ad off inm ceclefie, 34 4 + 

Where ſuch dower ſhall be good without deed, 34a f 

At what age the huſband may endow his wife ad Hum ec- 
cleft, 34 a, 38 a 

Such end. wment not good by tenant in tail, 38 a + 

Where the wife ſhall enter into her dower atter the death of 
her huſband without afizument, and where not, 34b “, 
37aq 

What things are requiſite to aſſignment of dower, 34 b , 
33.) x 

By what perſons ſuch aſſignment may be made, 34 b J, 
22 a * 

Where aſſignment of dower by a diſſeiſor, &. ſhall be good 
againſt the diflciſce, and where not, 35 a *, 357 bf. 

Where one tenant of the land ſhall take advantage of an 
affignmer.t of dower made by another tenant, and where 
not, 35a x 

Of what things allignment of dower may be made, 34 b C, 

A * 

Where an aſſignment of dower fill work a degree to have a 
writ of entry in the per, and where not, 239 f 

The deſe ription or dou er ex efjenlu patits, and ot what te- 
nements fuch endoywincont may be made, 35 a © 

By what perſon ſuch endowmer: mall ve good, and by what 
not, 35 b 1, 372 

At what age a man may endow his wife ex afoſu fatris, 
35b*, 38 a 

Dower ex afſinſi matris, fratris, Oc. where good, and 
where not, 35 by 

Of what part of the land dower ex u patris and ad 
oft tum ecclo/te may be made, 24 b +, 30 aq 

Where the witc may diſagree to dow er ad tum eccleſice, or 
ex aſſenſu patris, und where agreement to one dower hall 
bar her of another, and where not, 36 à © + 

What ſhall be fa:d a ſufficient act by the wite to deternune 
her election to dower, and what not, 145 a ol 

The deſcription of dower de la piuis beale, 38 2 J 

Where the wife ſhall rctuin tor part, and recover againſt 
the guardian in chivalry tur part, 29 a + 

Where a writ of dower lieth againt the guardian, and 
where again the heir, 38 þ + 

What ſhall be a good plea by the guardian in bar ef dower, 
and what not, 39 a * 

V hat ſhall be the ſureſt proviſion for the wife for her 
dower, 34 b“, 30 bY, 37a + 

Mhere a protection may be caſt in a writ of dower, and 
where not, 131 a 


Why the law gives it to the wife, 496 b“ 


Drenchs, 
Who are fo called, 5 b * 


Dunum, Duna, Dun. 
What they are, 4 bY 


Dum fuit infra Milatem. See Entry, Inſant, 
Jointenant. 

Where, and by whom ſuch writ licth, 247 b q 

Where baron and feme infants join in a feoffment by inden- 

ture, the feme after the death cf her hutband mav have 
a dum fuit infra gt ; een where herſelf was of full 
age at the time of the feullment, 337 a * 

Where an infant tenant pur auter ae makes a feoffment, and 
ceſiuy que wie dies, dum ſuit infia etatem licth : not 
336 b : 

Where upon a feoffinent by two jointenants wi 
dum uit injra ce atem lieth by them ſeverally, 237 2 

Where two jointenants, one within age. and 8 of 
full age, make a fcoflinent, the infant ſurviving ſhall have 

* a dum. ful infra, Cc. but tor a motety, 337 b + 


Dum nou Compos Mentis. See Attorument, 
| Entry, Idiot. 
The ſeveral ſorts of non compes ment's, 247 4 + 


thin age, a 


A BY: LET 4 


By what means a ſeoffment or other efiate made by a row 
compos mentis may be avoided Uuring his lite, and by What 
not, 247 4 J. b + 

Where a fincor recovery by a nov compos mentis ſhall bar bis 
heir, 247 at 

Where a von comp mentie may be a purchaſor, 2b © 

By what perſon a writ of z co7.205 munt:s beth, ard by 
what not, 247 bY 

Where the at&t or wrong of a en cormpos mentis ſmall be 
imputed to hum, and where not, 247 b Þ ; 


Lire, 


The ſignification of the word, 293 à NV 
The authority and manner of proceeding of the juſtices in 
cire anciently, 293 br 


Election. See Annuity, Avowry, Dower, 


Warranty, 


Where a man having ſereral remedies for one thing, the 
election of one remedy ſhall conclude him as to the 
other, and where not, 146 a 1 

Where an election 1+ given ro ſeveral perſons, the election 
of which of them ſhall ſtand, 245 a + 

Where of two ſeveral things who ſhall bave the election, 
146 a *. 

Where ſuch election ought to be in the life of the pa ties, 
and where not, 145 a 7 

Where a man by his act and wrong ſhall loſe his election, 
IS * 

Where the privil-ge of election ſhall deſcend, or ie tranſ- 
fcr.ble over, and where not, 46 b 1, 100 b y *, 
186 b 

Where it ſhall be in the election of the tenant to vouch, 
&c. by reaſon of a warranty in derd, or in law, 384 b 

Where the lord may elect to have the ward{hip of the bei 
of his tenant, or take himſelf to his ſcigniory, 83 b Y 


Elegit. See Execution, Stat. 77'et. 2. cap. 18. 


Such writ, whence fo called, and where it Iieth, 289 9 f 
Vhat things the fheriff may deliver in exccoou upon 
ſuch writ, and what not, 289 b 


Elopement. See Dower, 


What elopement is, 32a C, b + 


Emblements. 


Where aleſſee at will ſhall hare the emblements aſter his 
eſtate determined, and where not, 5c a J, be 

Where a tenant for life, or his executors, {hall have the 
emblements after his eſtate ended, and where not, 
55 a 

Where the leſſee for years of a tenant for life ſhall have 
the corn after the death of his leſſor, 55 b + 

Where the huſband fows the land of his wife, his executors 
ſhall have the corn, 55 b * 

Where the hufband jointenant with his wife ſows the 
ground, the wife ſurviving ſhall have the corn, 5%½d. 

Where lands deſcend to a daughter who fows the ground, 
the ſon born after ſhall not have the corn, d. 

U here the eſtate of the tenant is defeated by a right pa- 
ramont, forteiture, condition, &c, the tenant ſhall not 
have the corn, 732. . 

Where the anicitce by his regreſs ſhall have the emblements 
ſevered betore the entry, ibid, 

M nere tenant by ſtatute-merchant ſows the land, and af- 
ter is ſatisfied by a catual protit, he ſhall have the em- 
blements, 76:d. 

The remedy which the tenant hath to come by the cora 
after his clcute ended, 564 Þt 


Embracery. 


The fignification of the word, 369 a + 


Entry, and Entry congeable. See Abeiance, 
Baſtard, Condition, Continual Claim, De— 
grees, Diſcontinuance, Dum fuit inſra Atutem, 
Freehold, Jointenants, Statute oi Ar ib; iage, 
Surrender. 


The divers writs of entry, 2439 a * 

* — ” 2 - . 

The ſeveral writs ot entry /ur difſe/fir, and u here each writ 
lieth, 238 b @ 

Where an entry generally into one gcre fic 
entry into otliers, and where an carry; 1 


hs 1 $43 


an ot, into the whole, and where not, 15aT; b 4, 

2562 b b 

Whore the entry cf one parcener ſhalt be accounted in lay 
the entry of bothz and where not, 243 b, 373 b. 
3744 

Where the entry of a ſtranger to the uſe of him that hath 
right or title of entry ſhall veſt the eſtate in him before 
agreement, 2nd.where not, 245a J, 2538a+ 

What act upon the land by him that hath a right of entry 
ſhall amount to an entry, and what not, 49 b J, 245 b*, 
368 a * 

Where an entry into one acre in the name of other acres in 
the ſame county ſhall be ſufficient for both, and where 
not, 242 b fer tot. pag. 

Why anciently a long poſſeſſion, and why at this day a dif- 
yo ſhall take away the entry of him that riglit bath, 
237 0” 

The diſcent of what inheritances ſhall toll an entry, and of 
what not, 237 b q 

The diſcent of what eſtate ſhall toll an entry, and of what 
not, 239 a 

Where the dying ſeiſed of a fe fin in law ſhall toll an entry, 
239 b+ 

Where the dy ing ſciſcd-of a reverſion or remainder ſhall toll 
an entry, and where not, 239 b * 

Where the diſſeiſor makes a leaſe for his own lite, and dieth, 
this diſcent {all not toll the entry of a difivifee, 239b * 

Where a collateral diſcent ſhall toll an entry, as well as a 
hneal, 239 b f 

Where a diicent after a recovery and before execution, Nall 
take away the entry of the recoveror, and where not, 
238 a 

Where a diſcent caſt, the diſſeiſce being in priſon, hall nat 
toll his entry; ens of a perſon recluſe, or where the 
diſſeiſin was before impritonmeat, 258 b, 259 u per 
fot. pag. ; : 

Where a diſcent caſt the difſeiſee being beyond ſea ſhall not 
toll his entry, 260a ©, b f. 201 a, 262b F | 

Where a diſcent caſt in time of vacation of an abbathy or 
other ſole corporation ſhall not toll the entry of the tuc- 
ceſſor, 263 b, 264 a7 

Where a title of entry ſhall not be tolled by a diſcent, 
240 a* J, b4* 

Where the entry of the diſſeĩſee ſhall be congeable upon the 
lord by efcheat, and where not, 249 a f 

Where upon the diſcent the heir is remitted to another 
eſtate than his anceſtor died feiſed of, the entry of the 
diſleiſee is congeable, 238 b 1 

Where a diſſeiſor made a gift in tail, and after divers diſ- 
cents the iſſue in tail dies without iilue, the entry of the 
diſſeiſee ſhall be congeable upon him in the reverſion or 
remainder, 238 b 1, 210 a * 

Where the entry of the difſeiſee ſhall be congeable upon the 
diſſeilor notwithſtanding divers mean diſcents, or a pur- 
chaſe of the freehold from his father, upon whom the 
land deſcended, 238 b“, 242 a 1, 2484 N 

Where an infant, leſſee for life of a diſſeiſor, is diſſciſed, and 
a diſcent caſt, the entry of the diſſeiſee thall be congeable 
upon the infant after his re-entry, 238 b“, 248 a 

Where the entry of a patentee of the king, or a deviſce of 
lands, ſhall be congeable notwithſtanding a dilcent caſt 
upon an intruſion, r11aT, 240 b“ 

Where the entry of the diſſeiſee ſhall be congeable upon 
the wife of the diſſeiſor after endowment, notwithſtanding 
the diſcent, 240bY, 24: a + 

Where upon the abatement of the diſſeiſee the wife of the 

difleiſor recovers in dower, the entry of the diſſeiſce 
after ſhall not be congeable ; / if he had aſſigued her 
dower in pais, 241 a ® 

Where the entry of the diſſeiſee upon tenant for liſe, ſhall 
diveſt the reverſion ſettled iu the king, 241 a J 

Where a diſcent mediate to the dying ſeiſed of the anceſtor 
ſha'l not ouſt the difſeiſee of his entry, 241 by * 

Where a diſcent caſt upon the diſſeiſin or abatement of the 
younger brother, ſhall toll the entry of the eideſt, and 
where not, 242a*, bY, 243a 1 

Where a di cent caſt upon the abatement of one parcener, 
ſhall toll the entry of her ſiſter as ta her moiety, and 

where nor, 243 aF, b&%* - © 

Where a man dies ſciſed, his wife enſeint, a diſcent caſt upon 
the abatement of a ſiranger ſhall toll the entry. of the 
iſſue born after, 245-b © ' 

Where a diſcent ſhall rake away the entry of an infant that 

right hath, and where not, 245 b J, 2:6a * 

Where a diſcent caſt during the coverture ſhall toll the entry 
of the feme, and where not, 246 a * J, be, 383 bY 
Where the entry of the heir of a non compos mentis ſhall be 
congeable, notwithſtanding a diſcent or alienation in the 

life of his ancetlor, 247 a, b * 

In what caſes the entry of the heir ſhall be congeable, 
where the entry of his anceſtor was not, 247 a +, b ® 
Where the entry of an infant after his full age ſhall be con- 

cable upon his alience, 248 a * 


Tr AB Uri KB; 


Where an infant diñeiſur enters upon the heir cf his quien: e, 
the entry of the diſteiſee ſnall be congeable upon the in- 
tant, 248 a 1 | | 

V here a diſcent by reaſon of profeſſion in religion ſhall not 
toll the entry or the diſſeiſee, 248 b g „ 

Where u diſcent ſhall not toll the entry of a leflee fer years, 
tenant by egi, &. 249 a + 

V. here a diſcent in time of war ſhall not toll an entry, 
40 4 CJ, bf | 

Where a dying ſeiſed and a ſueceſſon ſhall not toll an entry, 
259a + * 

Whe-e the huſband within age diſcontinues the land of Ifis 
wite, the entry of the teme after his death ſhall be con: 
geable upon the dilcontinu e, 336 bY, 337 a 1 

Vi here an infant tenant in geneta} tail in the right of h's 
wite diſcontinues in tail, and Qics, the evtry of his 
heir or teme {lull be congeabic upon the diſcoutinuee, 
3374 7 | 

Where an infant tenant in tail makes a feofiment, and after 
is attginted, and dies, the entry of his iflue is not con- 
geable upon the teoftee, 337 a * 

V\ here two infants jointenants make a feoffinent. the ent ry 
of the ſurvivor ſhall be congeable into the whole, 337 a f 


Where the baron diſcoutinues the land of his teme for fe 


by the ſurrender of the tenant, the entry of the heir of 
the teme :s congeable upon the baron 1a the lite of t nant 
for lite, 388 a + 

VWhe.e baron and feme and a third perſon are jointenants, 
and the baron makes a feoffment and dies, the entry. of 
the third perſon furviving ſhall be congeable into the 
whole, and where but to a moiety, 327 b F 

V here a diilerfor makes a leafe for life, and levies a fine of 
the reverſion, and five years pats, the entry of the diſ- 
ſciſee is not congeable upon the tenant for life, 298 a +, 

Where upon nontcuure pleaded, or diſel imer in a formedon, 
the entry of rhe iſſue in tail ſhall be con;ccable upon the 
tenant before judgmei.t, 302 a J : | 

Where two jointenants, one within age, and the other of 
full age be diſſciſed, and a diſcent caſt, and he of full ag 
dies, the entry of the other ſhall be congeable into the 
whole, 364 b 


Error. Sce Releaſe, 


Where, and upon what judgment ſuch writ heth, and 
where, and upon what not, 168 a 7, 288 b + | 

V here a releaſe in all actions (hail be a goud plea in a writ of 
error, and where not, 288 b ; 

Where after recovery in a real action, a relcaſe by the te- 
nant of all his rigut in the land ſhall bur him of a wiit of 
error, 289 a 

V\ here a recovery by default again a man out of the realm 
in the king's ſervice ſhall not be avoided by error, 262 b 

This writ lies on judgments in courts of record only, 
117 b | 

On a recovery of a freehold, who may bring it, 251 b) 


Eſcheat. See Acceptance, Attainder, C orrup- 


tion of Blood, Entry, Heir, Kcbutter, 
Relation, Warranty. 


The 8 and ſiguiſfication of the word, 13 a * q, 
92 b 1 
How many ways an eſcheat may happen, 13 à J, 92 b * 


Where upon the diſſolution of a corporation their lands Ghall | 


revert to the donor, and ſhall not eſcheat, 13 b * 
Where the diſſeiſor makes a feoffment, or dics leiſed. upon 
the death of the difſ.iſee without heir, an eſcheat heth 
not, 268 b + 5 
Where the father dieth, his ſon being attainted of treaſon, 
the lands of the father ſhall eſchcat, aud not go to the 
king, 13a J 


Eſcheator. 


His office and duty, 13 b 
Why ſo called, i4/d. 92 b f. | 
The number of them in ancient and modern times, ibid, 


, 


See Debt. 


The etymology of the word, 685 * J 
The ſeveral kinds of eſcuage, 72 b 
For what tine ſuch tenant is bound to attend upon the king 
in his war, 68Bbqg, tgbq E 
From what the time of attendance ſhall be computed, 202 MN» 
1aQq 5 
Where the tenant may perform his attendance by cepiity, 
701+, by, B3aft | e eee 
Where artendance by tenant patara!] ſtall exculk Ml the 
muſnes, 69g bs, 78 b q FM 
e 


Eſcuage. 
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Where attendance by one jointenant ſhall excuſe his com- 

- panions, 69 b J, 78 b 

What perſons are exempted from perſonal performance of 
this ſervice, 70 bY | 

Where eſcuage ſhall be aſſeſſed by parliament, and for what 
cauſe, and when it was laſt aflefled, 72 a4, b + 

Where the tenant dying in the army, his heir ſhall be ex- 

cuſed of eſcuage, 72 b . 

Where the tenant of the king by eſcuage, ſhall have eſcuage 
of his own inferior tenants, for their not attendance 1n 
the war, and where not, 72b 1“, 73a VJ, bt N 

Where and what eſcuage ſhall be knight's ſervice, and what 
ſocage, 72 bY, 87 a 

Eſcuage generally, which ſhall be intended, 73 a F 

What ſervices incident to a tenure by eſcuage, 73 a * 

The remedy which lords have to come by their eſcuage, 


b 
How it fan be tried, whether the tenant was with the king 
in his war, or not, 74a * : 
What ſhall be faid a voyage royal, wherein ſuch tenant is 
bound to attend, 69 b *, 130 b“ 
Eſcuage uncertain is knight's ſervice, 73 a * 
— certain ic, %%. 
is a ſcrvice, not a tenure, 398 a N 


Eſplces, 


In awrit of right of adrowſon ſhall be laid in the izcum- 
bent, 175 a + 


Eſſoign. Gee Protection. 


Eſtates. See Deviſe, Fee Simple, Frechold, 
Grant, Heir, Jointenants, Leaſes, Tail. 


The ſignification of the word, 345 * 

Sratus unde dicitar, 9 a 

Where two feveral eſtutes of the ſame land may be u er 

. ſemel in the ſame perſon, and how, and when they ſhall 
be ſaid to be executed, 54 b FJ, 182 b, 184a*4, b 4, 
338 b 

Where — eſtate of a man for his own life ſhall be eſteemed 
higher than for the life of another man, and where not, 
4i bY, 42 a f f 

Where ſeveral freeholds may be derived out of an eſtate for 
life, and where not, 42 a + 

Where a man ſhall have an eſtate for life determinable at 
will, 42a 0 

Where an incertain intereſt in lands ſhall be deemed in law 
an eſtate for life, and where but at will, 42 a * 

Where tenant for life having a fee expectant upon a re- 
mainder in tail, grants totum flatum ſuun, both eſtates 
ſhall paſs, 345 u | | 

Whit can ſupport ancther, and what not, 54 p-/i 

When ＋ gleater ſhall drown the leſs, when not, 28 a , 

b 
Eſtate pur auter vie deviſable, 396 b J 


Eſtoppel. See Verdict. 


The ſignification and derivation of the word, 352 a + 

The ſeveral kinds of ettoppels, and by what matter or act 
an eſtoppel may be wrought, and by what nut, 352 a *{ 

Where eſtoppels ought to be reciprocal to bind both par- 
ties, 352 4 f 

Where every eſtoppel ought to be preciſely aſfirmative and 
certain to every intent, 303 a+, 352 b 

Where matter neither traverſuble nor material ſhall be no 
eſtoppel, 352 b 

Where acceptance before title accrucd ſhall work no eſtop- 

el, ibid, 

3 an eſtoppel againſt an eſtoppel ſal! put the matter at 
large, 382 b + | 

Where the adverſe party ſhall not be eſtopped to take advan- 
tage of a truth apparent in the record, 352 b“ 

Where the accept.ince of an eſtate by the huſband to him and 
his wife ſhall eſtop him to alledge a remitter to the wite, 


52 4 

What perſons ſhall be bound and take advantage of eſtoppele, 
and what not, 352 à J, bt 

Of what eſtoppels that go to the perſon a ſtranger ſhalt take 
benefit, and of what not, 128 b 4, 352 b 

Where an eſtoppel of the part of the mother ſhall not bind 
the heir claiming from his father, 305 b * 

Where an eitoppel to the ſon deſcending mediately upon his 
father, ſhall bind him, and where not, 12a + 

Where a deed indented ſhall be an eſtoppel, and where not, 
45a*, 47bgq, 363 be 


here 2 man accepts a leaſe of his own land] by inden- 


a 0 long the eſtoppel ſhall be ſaid to continue, 
4794 | | 


P A . 


Where in a nur alli the deſendant claims by purchaſe, the 
plaintiff may have a moridanceflor againit her for the 
whole, 146 b +, 164 | 

A concluſion, what, and whence derived, 37 * 4, bq 

To whom eſtoppels extend, 353 a 1 

Where a thing alledged by way of ſuppoſal in accaunt is aa 
eſtoppel, and where not, . 352 a * 

Who may take advantage of eſtoppels, 352 a f, 

Why allowed, 402 4. 


Eſtovers. 


The derivation of the word, 41 b-q 
What Eſtovers of common right belong to a tenant for 
life, years, &c. ibid. 


Etymologies. 


The uſe and benefit of etymologies, 68 b *, 86 a f, $7 a 4, 
100 b +, 109 a J. 137 a J, 177 a , &. 


Evidence. See Pleading, Trial, Verdi, 


The derivation of the word, 283 aq 

The extent of the word, and what matters ſhall be ſeid 
good evidence to an enqueſt, 1574. 

Where a thing done beyond the ſeas may be given in evi- 
dence, 261 b 


Examples. 


Hliyftrant, non refiringunt legem, 24 4 UV 


Exception. 


Io it differs from a reſervation, 47 a + ® 


Exchange. See Partition. 
The deſeription of an exchange, coa f | 
Of what things an exchange may be made, and of what not, 


o b 
What thin gs requiſite to the perfection of an exchange, 
b 7 
Where an exchange ſhall be good without deed, and where 
not, coat, b E 
Where an exchange ſhall be good, albeit there be no 
tranſmutat ion of pofteflion, 50 bY 
What equality ought to be obſerved in exchanges, and 
what not, $1 4 per tot. page C 
Where an exchange of lands with the king ſhall be good, 
5 1a 5 
Where an exchange by an infant ſhall be good, and where 
voidable, $1 b * 
Exchange implies a warranty, 174 a *, 384 b* 
25 muſt be executed in the life of both the parties, 
51 | | 


Excommunication. 


Excommunicatio, quid, & quotuplex, 133 b 

The condition of a perſon excommunicated, 133 b*q 

What perſons are diſabled thereby to bring an action, and 
what not, 134 a + | 

Were an excommunication certified by a biſhop, ſhall not 
v e the plaintiff in an action againſt the ſame biſhop, 

ibid. 5 | 

By whom excommunication ought to be certified, and what 
certificate thall be good, and what not, 134 a * | 

Where an excommunication by the pope, or other foreign 
authority, ſhall not diſable the party, ibid. _ 


Execution. See Debt, Payment, Stat. of Jon 
Burnet, Weft. 2. c. 45. 23 H. 8. c. 6. 
32 H. S. c. 5. ; 


The legal acception cf the word, 164 a 


Divers maxims in law concerning executions, 289 b + 


Ss . » . * | — ) 
Where the demandant may enter, or diſtrain after judg⸗ ” 


ment, and before execution, and where not, 34 b * 

\Where upon a judgment in debt the plaintiff fall have exe- 
cuton Gf the lands which the def ndant had at the time 
ot the writ brought, and where not, 1062a f 0 

Where by Gilernt ot part of the lands in execution to the 
conuſee, the whole execution ſhall be avoided, 15 a + + 

Where tenaut in tall recovers in value, and dies without-iſ- 
ſue before exccution, execution ſhall be ſued by him 
in the reverhon, 282 4“ 


Where 


r H 2 


Where after a perſect execution by extent returned, and of 

- .:record,. there ſhall be no re- extent upon any eviction, 
290 4 N, 

Where go execution by egi, ſtatute-merchant, &. ſha'l 
be ſued againſt the heir, or his mother endowed by the 

| heir during his minority, 290 a' J 

Where a c«pias ad ſatisfaciendum lay at the common law, 
and here at this day, 290 b + ' 

Within what time writs of execution ought to be ſued 
forth, and where, being ccmmenced within the time, they 
may be continued after, 290 b * 

Where to a writ of execution no plea can be admitted, 
but for matter fince the judgment, the party is to put his 
audita querela, 290 b * 

Where a releaſe of all debts, duties, demands, exccutions, 
ſhall diſcharge an execution; /ecxs of a releaſe of all ac- 

tions, 76 a f, 289 a“, 291 a f. b* 

Where a releaſe of all ſuits ſhall bar an execution, and 
where not, 291 a * 

Where an execution upon a recognizance may be defeated 
by a deed of deteaſance, 291 a f 

Where a man may have execution upon a recognizance 
the ** day, without ſtaying till all the days incurred, 
292 Db (q 

2 may be awarded for the king without ſuit, by 
the court or office, 291 4 f 

For a common perſon ſhall not be awarded without the par- 


of prays it, 291 a © | 
Is diſcharged by a releaſe of a debt to the conuſee, 291a N 
Where none can be made till a /cire facias is brought, 


254bq 


Exccutors. See Account, Aſſets, Deviſe, 
Obligation, Teſtament, 


Where a remainder for years limited to the executors of 
J. S. ſhall veſt preſently in J. S. 5; b 
Where the executor ſhall have remedy for the arrearages 
of rent which the teſtator in his life could not, 146 
b 
Whore executors ſhall be bound by the obligation of their 
teſtator without naming, 209 a C 
In what reſpects the executor ſhall be ſaid more to repre- 
\ ſent the perſon of the teſtator, than the heir the perſon 
ot the anceſtor, 209 a J, b 
Where an exccutor ſhall be reputed in law an aſſignee, and 
where not, 210a * 
Where an executor may releaſe an action before probate of 
the teſtament, 292 b | 
Where a man ſhall have an action of debt againſt his own 
executors, 133 b * | | 
Where the exe-utors of a biſhop ſhall have a ward which 
fell in the life of a biſhop ; ec, of a. preſentation to a 
church which voided in his life, goa * ©, 388 a * 
Where a church voided in the life of the teſtator, the exe- 
cutors {ſhall preſent, and not the guardian in Chivairy ; 
ſecus where the tenant of the king in capite dies, &. 


88 a* 
Where an infant makes his debtor his executor, the-debt 
is extinct, 264 b 
Where a feme exccutrix takes the debtor to huſband, not- 
withſtanding the debt remains, 1614. 
One may be an executor de /or tort of a term, 401 a + 


Expoſition of Words. See Advowſon, 
Confirmation, Grant, Words. 


Where the word (at) ſhall be he poſitively, and where 


by way of ſimilitude, 17 b *, 43 b * 

Where the word (or) ſhall be taken in the conjunctive, 
where in the disjuncttve, 99 b 4, 383 4 N 

Where the legal termination in (agiam) in compoſition ſig- 
nifies ſervice or duty, 86 a f, 10g a # © 

The words (prochein amy) how taken in law, 88 a * 


How many things the adjeCtive (Iser) diſtinguitheth in 


law, 942% : 
The expotrcn of the words (dedi & conceff) in grants, 
Ol 
Of the word (dini) 201 b , 
Of the word (wvels) 301 b — 
Of the * (:adem), and how it ſhall have relation, 20 b +, 
85b*- 
Of the word (rædict'), and the force of its relation, 20 b + 
Ot the word (hereditament) 6a 4, 16a*Q, 383 a J, b+ 
Of the words (proxima advocatio), 378 bY, 379 a F 
Of the words (/n, impeachment de <vaſt), 220 a + 
Of the words (demeſne land), 17a f 
Of the words (à cenfectione), 46 bY 
Of the words (from henceforth), 181d. 
Of = wonds (fram the date, or from the day of the dite), 
91 ou | | ; "Fq 


TW: A In ly, be 


Quoties in vi nulla if ambiguitas, ibi nulla eie contra 
werba expreſſa fieri debet, 147 4% Me 
Que dubitationis tollendæ gratia inſeruntur, non ledunt, 205 à + 
E xprefſio eorum que tacite inſun', nibil operatur, iq a? 
A dizjunttve in the latter end of a ſentence disjoiueth the 
whole, 225a + wa Wo 

When the words of a deed, or of the parties without deed, 
may have a double intendment, one agreeable to law, the 
other againſt law, the intendment that ſtandeth with law 
ſhall be always taken, 42 a Q, b + 


Extent, See Execution, Stat. . 2. c. 18. Stat, 
de Acton Burnel, 23 H. 8. c. 6. 32 11.8. c. 5. 
Stat. Merchant and Staple. TS 


* See Apportionment, Common, 
eriot, Meſnalty, Releaſe, Suſpenſion. 


The fignification and derivation of the word, 147 b? 

Where by purchaſe of part of the land out of which, &. the 
whole rent-charge thatt be exting uiſhed, 147 bY | 

Where by diſcent of part of the tenaney to the lotd, an en- 
tire rent - ſervice ſhall be extinct, and where not, 149 a + 

Where by purchaſe of part of the tenancy by the lotd; an 
entire rent-ſervice ſhall be extinct, and where not, 

140 a 7 J. b+ 5 

Where by the grant of the lord, of the ſervices of kis tenant 
by caſtleguard, the ſeigniory ſhall be extintt, 83 a“ 

Where and to what purpoſe an eſtate drowned or extint 
ſhall be faid to have continuance, and where, and to what 
not, 185a “*, 338 þ+ * — 

Where a grant of the ſervices or rent to the tenant mall 
2 to him by way of extinguiſhment, zo; à J, be, 
313b 5 

Where the remainder in fee of the tenancy eſcheats, the? 
ſeigniory, as to the whole, ſha!l be extinct, 312 bt 

Where a biſhop is ſeiſed of à rent, and thetertenant in 
him and his ſucceſſors, by the entry of the lord for mart- 
main the rent is not revived ; /eces where tenant for dite 


grants a rent in fee, and infeoffs the grantee, upon Whotn 


the leſſor enters for a forfeiture, 438 b?“ Tc 
Where the acceſſion of a freehold i autey droit ſhall extin- 


uiſh a term which a man hath in his own right ; feen, 
441 


e converſo, 338 bY $25 
Where the releaſe of the lord of all his right to the tenant, 
and a lefice for years of the ſcigniory. ſhall extingunh' the 


ſcigniory and eſtate of the leilee alſo ; ſecus ot a releaſe _ 


to them and their heirs, 180 a * 


Where a leaſe for years may ceaſe and revive again as to ſe- 
veral perfons, and where not, 46 a *[,'b + + +. 


Where the re-entry of the leſſee upon the feoffee of his 
letlor, ſhall revive the rent reſerved upanthe leaſe, 39a 


Where the grantee of a rent diſſeifes the tertenant, the re. 
greſs of the tenant ſhall not revive the rent, 104. | 


* 
* ” 


Extortion. See Stat. V. 1. c. 26. 


The derivation and ſeveral acceptions of the word, 368 b * 
What ſhall be faid extortion in ſherifts or other officers, aud 
what not. 368 b + * | 


The odiouſnefs of the crime, 368 b 


Ey. 4 
What it is, 5b © | 


Falfifying of Recoveries, See Covin, F orfciture, 
Recovery, 


21 H. 8. c. 15. 14. El. c. 8. 
The ſigniſication of the word (falſify), 1044 b + 


What perſons may fallify a recovery at the comthon law, 
and what not, 146 a T*, io b \ 


Where and by what matter the iſtue in tail may falſify a SEEN 


covery had againſt his anceſtor, and where and by whit: 
not, 360 b d, 361 af | 


Fealty. See Acceptance, Allegiance, Seiſin. 


The etymology of the word, 67 b * 
The manner of doing feulty, 67 b 


The difference between the fealty of a'freeholdbr, and of a ; 


villein, 68 a + 


What perſon And tenant ſhail do fealty, and wh * wat, © 


67 b<,634%, 93 bt ao te 
How tcalty differeth from homaye, 68 a/per tor. ug. 
Tha N aoc rue w lords by actepting tcalty 

08 a J. 92 5 

i Where 


Stat. of Glonceſtzy, cap. 11. 
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\Wkere tenant by fealty ſhall ſwear to do all ſervices due, 
when after fealty done no ſervice is due, 92a f 

To what tenures tealty is incident, and to what not, 23a, 

"93 a, 95 b*, 90 bY, 150 b 

Feal-y incident to attornment, 104 a F 

Infeparably incident to every revertion, 143 a f 


See Deviſe, Heirs, 


The ſignification and derivation of the word (fee), 1 b *, 
$a * 

The ſeveral ſorts of fee fimples, 1b *, 9 aN 

What words requiſite to the m_ of a fee ſimple, 8 b © 

Bow many ſeveral ways a fee fimple may be purchaſed, 
10a * 

The ampleneſs of ſuch eſtate, 18 a * 

Where two fee ſimples may be of the ſame land at one time, 
and where not, 18a J, 354 b, 368 

F.e generally, what it ſhall be intended, 189 a * 

A feoffment to one and the heirs of his tather, a good fee 
limple, 220b + * 3 

Fee imple conditional, and the courſe of its diſcent at the 
common law, 19 a * 5 5 

By the baviey of whet iſſue ſuch condition ſaid to be per- 
formed, and of what not, 19 a * 

To what purpoſcs the having of iſſue was a performance of 
the condition, and to what not, 7%. 

Where the ſons only, and where the daughters only were 
inheritable to ſuch eſtate, 19 a J : 

Where the alienation of the donee after iſſue was a bar to 
his iflue, or the donor, and where not, 16%. 

A grant to a man and his heirs tenants of the manor of D. 
a good fee ſimple, 27 a | _ 

A grant by the king ot a barony to one, and his heirs lords 
of the manor of K. a good fee ſimple qualified in the dig- 
nity, ibid. 


Fee Simple. 


Fees, See Extortion, Office, Wager of Law. 
Where notwithſtanding the grantor ouſt his officer, his fee 
ſhall continue, and where not, 233 b * 

Where in an action by an attorney for his fees, the defen- 
dant ſhall not wage his law, 295 a Q : 
Where the receiving greater or other fees than are preſerib- 
. ed by the ſtatutes, ſhall be extortion, and where not, 

368 b * 


Felony. See Attainder, Relation, 


The ſignification and extent of the word, 391 a * 

By pardon of all felonies, what crimes anciently, and what 
at this day are pardoned, 391 a * 
hat not 14 : 

l orts and degrees of felony, and what forfeiture 
is incurred by each of them, d. 

Where upon attainder of felony in an appeal, the defendant 
ſhall forfeit no lands but thoſe he had at time of the out- 
lawry pronounced; /ecxs in an indictment, 390 b? 

The puniſhment of a felon implied in his judgment to be 
hanged, 392 b | 

Where a felon may be a purchaſor, and to whoſe uſe, 2 b. 


Feoffment. See Confirmation, Condition, Deeds, 
Livery of Seiſin, Plea, Surrender. 


The etymology and ſignification of the word, g a f 
The antiquity of a feoftment. 287d. 49 b : 
What * may make a feoffment, and what not, 42 b* J, 


3 4 

By tho 88 of the deed of feoffinent, what eſtate paſſeth 
before livery of ſeiſin, 56 b A . : 

Where the feoffment of a moiety or third part of a man's 
land ſhall be good without deed, 190 b * 

A feoffment of the moiety of a manor to have with an ad- 
vowſon appendant, not good without deed, 190 b f 

Where a leaſe and relcate ſhall amount to a feoffinent, 
207 4 0 5 3 

Where a feoffment ſhall extinguiſh a condition or power of 
revocation, and where not, 237 4 

Where ce/{uy que uſe and his feoffces after 1. N. 3. and before 
27. H. 8. join in a feoffment, whoſe feoffinent it ſhull be 
conſtrued, 302 b + i ü bz 

Where tenant for life, and he in the reverſion or remainger 
in fee tail, or for lite, join in a teofftment, how it thull be 
conſtrued, 302 b i 

The law will tranſpoſe the words rather than it ſhall not take 
effect, 217 b t | 

Why it deſtroys all wrongful eſtates, g a * 17 

By lefiee tor years, how it operates, 330 b“, 367 b 


2 = 
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Ferdwit. | 
What it ie, 51 a+ of 


Perlingus, See Ferlingum Terre. 


What PF» /inous is, 5b Þ 
What paſſes by theſe words, 781d, 


Fines to the King. See Alienation, Amerciament, 
Copy hold. | 


The ſeveral acceptions in law of the word (fine), 126 b 

Fine to the king, what, ibid. 129 a ® 

The difterence between a fine and a ranſom, and where they 
ſhall be ſaid all one, 127 a 


Fines of Land. See Continual Claim, Dam non 


Compos, Entry Congeable, Infant, Remitter, 
Stat. 4 H. 7. c. 24. 


The deſcription of a fine, and whence fo called, 120 b F, 
121 at, 162427 

What time was allowed by the common law to make claim 
after a fine levied, and what at this day, 262 a f, 254b Q, 
326, 373 

What perſons were barred by a ſine at the common law that 
could not make claim, and what perſons might make 
claim, and yet were not barred by ſuch finzs, 252 b + * 

Where a fine levied by tenant in tail ſhall be a bar to his 
ue, or them in the reverſion or remainder, and where 
not, 372 a J, b + 

Where a grant and render by fine to a ſtranger to the writ 

and conuſance, ſhall be good to paſs a voidable eſt.te to 
him in pr. ſenti, 3 83 4 9 , 

Where a teme-covert ſhall be concluded by a fine, and where 
not, 46, 38, 352, 353 b * 


Where fines working wrong to third perſons ought not to 


be accepted, 283 a + *® 
Finss tor alicnation taken away, 369 b q 


Firma. 


The etymology of the word, 5 a ® 
How called in ſeveral counties, 134d. 


What thall paſs by this name, 15.4. 


Folkland. 


The meaning of the word, 53 a + 


Forcible Entry. See Damages. 


Force, what and how taken in law, 161 b J 

Upon what ſtatute tho writ of foreible entry is grounded, 
and where it lieth, 257 b + 

Where divers perſons go to make a forcible entry, the vio- 
lence uſed by one thall make them all guilty of force, 
thid, 3 

Where the maſter cometh with a greater number of ſervants 
than uſually attend tim, his entry ſhall be deemed for- 
cible, 257 b + | | 

What number of perſons may commit a force, 257 a Li 

Where an act ſhall be ſaid in law to be done vi ec armis, or 
forcibly, 162 a + 


Foreſt, Park, Chaſe, Warren, See Waſte, . 


The deſcription of a foreſt, 233 a f 

The fignification and derivation of the word ( park), 233 + 

What beaits properly belong to the foreſt, what to the chaſe 
and park, ad what beaſts and fow!ls to the warren, 
233 * | | 

The difference between a chaſe and a foreſt, 7874. 

What act by a keeper of a pak ſhall be a fo: {citure of his 
oitice, 233b * 


Forteiture. See Attainder, Conditions, Copyhold, 
Corruption of Blood, Oface, Premmunire, 
Relation, Statute 14 El. c. 3. Surrender. 


The ſignification and derivation of the word, 592 1 


How many ſeveral way: @ particular tenant may forfeit his 


_ehpre by alienation, and what act by him hl! be ad a 
forfeiture of his eilte, aud what not, 25124, Þ gen e. 
Sag. 222 at 455 


Where 


FM 


Where the right of a particular eſtate may be forfeitcd, 
and he tbat hath but a right ſhall take advantage ot it, 
251 b J, 252 a 

Where by the forfeiture of a leſſee for life, all mean charges 
and eſtates by him made, ſhail be avoided by the leflor, 

and where not, 233 b J, 234 a+ 

Where leflee for life forteits his eſtate by alienation, the 
fortc:rure ſhall continue notwithſtandiog the determ na- 
tion of the eſtate by limitation, or entry for condition 
broken, 202 b ®, 252 a * 

Where tenant for life and he in the remainder for life hav- 
ing the tee expectant upon a remainder in tail join in a 
feoſtment, this ſhail be a forfeiture of both their eſtates 
to bim in the remainder in tail, 302 b 4 

V here a recovery ſufſtered by tenant for life, ſhould be 
a forfeiture ct his eſtate at the common law, and ut this 
day, and where not, 356 a J, 362 a+* 

Mere a Vature giveth a forteiture generally againſt him 
that wrongeth the duty or intereſt of another, who mall 
have this torteiture, 159 4“ 

A guard:anſhip in ſocage or by nature, not forfeitable by 
outlawry or attainder, 84 b *, 88h « 

Where a man hanged by martial law {hall not forfeit his 
land, 13 a 1 


Forejudger. See Meſne, Stat. Ie, 2. cap. g. 


The legal acception of the word, 109 b * 

Where and for what cauſe the tenant ſhall forejudge his 
meine, and where, and for whatnot, ac a TC, b + 

The form of the judgment in a forejudger, 100 a Q 

What perions ſhall be bound by a forejudger, and what 
not, 100ad, b 

Where in a writ of meſne by two jointenants, one is ſum- 
moned and ſevered, the other thall not forejudge the 
meſne, 1000 

Where in a writ of meſne againſt two joint meſnes, one 


makes default, the tenant ſhall not forejudge the other, 
100 4 0 


Formedon. See Aſſets, Copyhold, Fines, 
Tail, Warranty. 


Formedon, whence fo called, 326 b * 

The ſeveral kinds of formedons, and where, and by whom 
each formedon lieth, 326 b | 

Where a formedon licth of a copyhold, foa ꝗ 

Where the diſcontinuce of tenant in tail makes a leaſe for 
life, and grants the reverſion to the iſſue in tail, the iſlue 
is for ever barred of his formedon, 297 b * 


Frankalmoign. See Confirmation. 


The deſcription of a tenure by frankalmoign, 93 b *, 
4 b 
How ſuch tenure was created at firſt, and how it may be 
created at this day, 93 bY, 99 4 
Where a gift in freealmoign ſhall be good without deed, and 
where not, 94 b * 
Where the reſervation of a rent upon ſuch gift ſhall be void, 
97 4 f . 
What ſervices ſuch tenant is bound to do, and what not, 
o ad, bt ; 
What remedy the lord hath for ſuch ſervices, 95 b J, 
96.4 : 
Where the tenure in freealmoign ſhall continue, notwith- 
ſtanding the alteration of divine ſervices, and prayers, 
b * 
Where ſuch tenure cannot be of lands in ancient demeſne, 


af 

Where ſuch tenant ſhall not be charged with a corody, 
ibid. 

Upon transferring the Saucy or tenancy in frankal- 
moign, what ſervice ſhall be due to the lord or grantee, 
98 a, 99 b * 

Of what ſervices the lord is bound to acquit his tenant in 

frankalmoign, and of what not, 99 b g, 100a * 

Where ſuch lord ſhall not diſclaim in a writ of meſne, 
102a *, 306 bf 


Frankmarriage. See Conſanguinity, Degrees. 
The fignification of the word, 21 b * 


What things incident to an eſlate in frankmarriage, 
21b1 “*, 219 b 

The d fferences between a donee in frankmarriage and in 
ſpecial tail. 21 b, 22 a t 

1 due by ſuch donee to his donor, 23. a ©, 
97 | 

Where a rent may be given in frankmarriage, 21 b 


. 


The neceſſity of the word (frankmarriagr) to the cteation 
ot the eſtate, 21 b 

How rhe degrees in frankmartiage ſuall be computed, 23 b 
Per to! Page : FT, | | y 

Where a Lil in frankmarriage to the parties already mar- 
ried iliaii be good, 176 a * 

Where a remainder limited upon fuch gift ſha'l impeach 
the eſtate in trankmarriage, and where not, 21 Þ * 

A Qerile of lands in frankmarriage void, {bid. 

A gitt in l:berum maritagium by ceſt uy gue 72 before 
27 JI. 8. no frankmarriage, 1814. 

Where a rent reſerved upon a gift in frankmarriage ſhall nog 
take clect till the fourth gegice paſt, ibid. 


Fraſetam. 
The meaning of it, 4 b * 


Freebank, 


The meaning of the word, 110b f 


Frechold. See Abeiance, Conditions, Eſtate, 
Jointenants. 


The ſigniſication of the word, and whence ſo called, 43 b * 
Where divers freeholds may be derived out of one, and 
where not, 42 a + 

Where an incertain intereſt in lands ſhall be deemed in law 
a treehold, and where not, 42 a * 

Where a man may have a frechold in his own right, and a 
chattel in another's right /fmul & ſemel: but not & cone 
wer/», 64 bY, 336 bY 

Where the alteration of the freehold ſhall be an alteration 

of the reverſion, 191 b, 192 a and b 

Where the right of frechold ſhall drown in a chattel, 
266 a t 

The deſcription of a freehold in law, 266 b + 

Upon what conveyances the purchaſer ſhall be faid to have 
a freehold in law in him before entry, and upon what 
not, 266 b + 

Where a ſtranger by the acknowledgment of the tenant in 
a precipe to be his ville ſhall be actually ſeiſed of the 
freehold and inheritance without entry, 266 b“ 

What actions are maintainable by and againit him that 
hath only a frechold in law, and what not, 358 4 CJ, 
b 7 

Where a freehold in lands may be defeated, by a condition 
without emry or claun, and where not, 379 a + 

To what purpoſes tenants by ſtatute- merchant, cheit, &. 
arc {aid to have a trechold, and what not, 43 b * 


Frith. 
The meaning of it, 5 b 


Fruſirum Terre. 
What it is, 5 b + 


Gavelkind. See Curteſy, 


Gavelkind, whence ſo called, and where ſuch cuſtom 
uſed, 140 à J, 1 

Where one brother dying without iſſue, all the brothers 
ſtail equally inherit by this cuſtom, as well as ſong, 
1404 0 | 

Where by ſuch cuſtom the wife ſhall have dower of the 
moiety of her huſband's lands, 111 a 4 


Where by the ſame cuſtom the huſband ſhall be tenant by 
the curteſy without iſſue, 7d. 8 


A prelcription in this cuſtom is not good, 175 b 
Glebe. See Paſtor. 
How it may be charged, 342 a 4, 348 b * 


Glyn, 
What glynis, g be 


Grand Serjeanty. See Serjeanty. 


Grange, 


The meaning of the word, 5 a 4 
What paſtes by this name, id, 
f 


Grants, 
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Grants, See Abciance, Annuity, Aſſignment, 

© Confirmation, Deed, Eſtates, Habendum, In- 

tention of the Parties, Name, Parſon, Poſ- 
.- bility, Rents. | | 


The deſcription of a grant, 172 a 1 5 
What things properly lie in grant, and what in livery, 
bf, 48 a f. 85 a, 332 & 335 b* 

What things are grantable over, and what not, 89 a f, 
2142 J, 232 b , 266a + 

Where a thing in ſuſpenſe may be granted over, and where 
not, 314 a * 

Where grants ſhall receive conſtruction according to the 
ſubſtance of the deed, and not according to grammatical 
ſenſe, 146 b * 

Where the conſtruction of grants ought to enſue the jaten- 
tion of the parties, 313 a J, b + 

Where the words of a grant ſhall be tranſpoſed in con- 
ſtruction contrary to their order, 217 b + 

Where a grant being impoſſible to take effect according to 
the letter, the law ſhall make ſuch conſtruction, as by 
poſſibility may take effect, 183 b 

Where a grant ſhall amount to a releaſe, confirmation, 

. ſurrender, &c. and where not, 301 b *, 302 a +, 307 2, 

2 313 a J, bt. 8 

Where by the grant of a manor without (cum pertinentiis,) 
a thing regardant and appendant will paſs, 307 a + 

What ſhall paſs by the grant of the ſervices of tenant in tail, 
and whatnot, 150b 4, 152 a2“ 

Where a grant of a corody to two men and their heirs ſhall 
amount in law to ſeveral grants, 189 a * 

Where two tenants in common join in the grant of a rent- 
charge, it ſhall enure as ſeyeral grants, 197 a +, 
267 b * | 
Where by the grant of 2 reverſion, rents and ſervices ſhall 

paſs, 151 bY, 152 a , 317 a, 324 4 , b 

By the grant of (hereditaments) what ſhall paſs, Ga f, 
1642 J, 383 a J. b+ 

Where by the grant of land a reverſion ſhall paſs, 324 b 

Where tenant in tail grants rom fatum, what ſhall paſs, 

tas 

43 grants proximam advocat. to one, and before the 
church void, grants proximam advocat. to another, the 
ſecond grant 1s void, 378 b 

A man grants 3 preſentationem, and dies, his wife ſhall 
have the three, and the grantee the 4th, 379 a t N 

A grant ſhall not enure contrary to the expreſs words of it, 

13 a N | 
When it ſhall enure by way of extinguiſhment, 307 b + 
Grant of the king, how telted, 7 paſſim. 


Grava. 


What grave is, 4 b 


Guardian. See Admeaſurement, Dower, Marriage, 
Socage, Wardſhip, Waſte. 


The ſeveral ſorts of guardian, 85 a + | 
Who ſhall be guardian of inheritances which lie not in 
tenure during the minority of the heir, 87 b * 
To what purpoſes the guardian ſhall be ſaid poſſeſſed of his 
one before entry or ſciſure, and to what not, 38a, 
+ : | 

Guardian in chivalry, why he hath the cuſtody of the infant 
heir's lands to his own uſe, 396 b 

How many kinds of guardians, 85 b * 
» When the father, and not the lord, ſhall be guardian, 
84a, 88 paſim. | 
Guardian, how to be, and by whom deviſeable, 398 b +, 


* Jogat 

— by will, power and duty, 398 b * 
 w——— by tenure, what he might, and what he might 
not do, 75 b per totam, 79 paſſim. 


Who ſhall be guardian in ſocage, and why, 87 and 88 
Sn. 

Guardian in ſocage, how long he ſhall be ſo, 87 and 89 paſſin. 

———'1n ſocage, when, and in what manner he ſhall ac- 
count, $89 f.. | | 

Guardianſhip of tenant by chivalry and tenant by ſocage, 
to whom they go on the guardian's death, go paſfim. 


Gurges. 


hie meaning of it, 5b+ 
"What paſſes by this name, 151d. 


400761 0 Habendum. See Deeds. 
The office and force of the habendum in a deed, 183a q 


in chivalry, what profit he had, Sr and 82 paſſim. 
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Where it ſhall be ſa'd repugnant in the grant of an eſtate 
tail, and where not, 21 a + | | 

Where one named after the habendum ſhall take by the gift, 
and where not, 7 a +, 21 aQ, 26 b f. 378b Tf 

Where the ſeveral limitations in the habendum ſhall deſtroy 
the joint rmplicatioa of the premiſles, 183 b +, 190 bf 

Where an habendum may inlarge the premiſſes, but cannot 
abridge them, 299 a 1 

It may ſever ajoint eſtate, 194 a * 


Haga. 
The meaning of it, 5 b“, 56 b + 


Haigh and Hough. 
What they mean, 5 b 


Heir. See Annuity, Appeal, Attainder, Chat- 
tels, Corruption of Blood, Diſcent, Entry, 
Reſervation, Voucher, Warranty, Waſte. 


The etymology and legal acceptation of the word (heir) 
7bQq, 237 bt ; 

What * and perſon may be an heir, and what not, 7 b J, 
8a 1 

Heares apparens, quis, 8 a 9 

Heres affirarins, quis, 8 b 

"Vhere and what chattels the heir ſhall have after the death 
of his anceſtor, and what nut, 8 a1, 18 b, 185 b 

Where the word (heirs) fhall be neceffary to the creation of 
an eſtate of inheritance, and where not, 8 b g, 9 b, 
10 a 1, 20 a J. 21 b , 22 a, 47a , 193 b. 
322 b, 386 b * 

Where the word heirs ſhall be good of it ſelf, and where 
not without conjunction of the word (%) 8b * 

The extent and latitude of the word (heirs) g a * 

Heirs a good name of purchaſe, 26 b J 112 

Who ſhall be ſaid the next heir to take by purchaſe, and 
who to take by diſcent, 10 b“ | 4%; 

Where the heir to take by purchaſe ought to be a compleat 
right heir in audgment ot law. 24 b J, 26b J, 164 a + 

Where the anceſtor may make his right heir a purchaſor, 
and u here pot, 22 b f JIN 

Where a remainder is limited to the right heirs of a parti- 
cular tenant, the fee fimple ſhall be ſaid to veſt iu him 

. Preſently, and where not, 22 b *, 319 b 1“, 376 b 

Where the heir conveying by diſcent sught to make him- 
ſelf heir to him which was lait ſeiſed, 11 b +, 15a f, 
239 b 

Where by the birth of an heir more near, the diſcent te 
another ſhall be defeated, 1 bAV 

Where the heir of the part of the father hall inherit before 
the heir of the part of the mother, & converſo, 12 a and b, 


13a 1 * 

The 4 between an heir in the civil law, and an heir 
at the common lw, 237 b 

Where the ſons of an alien born within the ligeance of the 
king ſhall not be heirs either to other. The ſame of 
the ſons of a perſon attainted; cu if born before the 
attainder, 8 a * 

Where and what attainder ſhall diſable. the party attainted 
— inherit, or to have heir, and where, and what not, 

a * 

Where the heir ſhall not be bound by the obligation or war- 

ranty of his anceſtor without naming, 209 a J, 383 be, 
384 b *, 386a + 

Where a man hinds his heirs to warranty, or to pay a ſum of 
_—_ without naming himfelf, ſuch lien ſhall be void, 
380 af 

Where an action of debt ſhall Ve againſt the ſpecial heir, 
without naming the heir at the common law; /ceus of a 
voucher by reaſon of a warranty, 376 b *, 386h * 

A gift to a man, his heirs and ſucceflors, how it ſhall enure, 
ga f 

When the heir ſhall have an action for defacing his ancefior's 
monument, -18 b * | 


Heirloom. 


What heirloom is, 18 b * 
Cannot be deviſed, 183 bQ 


Herbage. See Jointenant. 


What ſhall paſs by the grant of the herbage of land- b #; 7 

Where the owner's acceptance of a leaſe of the herbage oi 
his land by indenture ſhall be no eitoppel as ge tay und, 
47 b | e ene 

Where a reſervation of rent out of the herbage of lud 
ſhall be good, 142 + * 


Hereſy. 


T. H & 


e e Hereſy. 


Attainder of it doth not forfeit land or corrupt the blood, 
391 4 N 4 5 5 


„Heriot. See Extinguiſhment, 


How called in the Saxon tongue, 185 b N 

From what antiquity due to lords, ibid. - 

Where a deviſe by the tenant of all his goods ſhall not de- 
feat the lord of his heriot, 185 bC 

Where by purchaſe of part of the tenancy by the lord, a 
heriot ſhall be extinct, and where not, 149 b + 

Were a heriot ſhall be paid before a mortuary, 185 b f 


Hida Terre. 
What Vida terre is, 69 a * 


Hirſt and Hurſt, 
The meaning of them, 5b C 


Holm and Hulmms. 
What they mean, 5 a * 


Holt. 
The ſignification of it, 4 b C 


Homs ge. See Fealty. 


The etymology of the word, 64 b * 

The diviſion of homage, 6; b + 

The manner of doing homage, 64 a T 

In what reſpect it is ſaid to be the moſt honoutable and 

humble ſervice, bg a+ | 

The league between ſuch lord and tenant, 65 a *, 100 b 

Where in doing homage, homage due to the king ought to 

be excepted, and the penalty for omitting it, 64 b 4, 

What perſon may do and take homage, and what not, 
bg b“, 66 b J, 67 u and b, 68 a , 341 bf 

The form of homage by an abbot, or other eccleſiaſtical 

- perſon, 65 bY | | 

The form of homage by huſband and wife jointly, 66a * 9 

Where and what corporation may do and take homage, and 
where, and what not, 65 b J, 66 b J, 6 a, 241 b+ 

Where the huſband ſhall do and take homage aloue, aud 
where pbiutly u ith his wife, 30 a *, 67 a+*® 

Where there are divers tenants of the ſame land, where all, 
and where but one ſhall do homage, 67a VJ, b + 

Where and why the tenant ſhall not be {worn in doing ho- 
mage, 68 a + | 

ere homage done to one joint lord ſhall excuſe againſt 

the other, 65 b 

The benefit which accrues to lords by receiving homage, 
68 4 H, 92 b 

Where the tenant notwithſtanding homage once done to the 
lord, ſhall be compelled to do homage again to his heir, 
and where not, 103 b * N | 

Where the tenant, upon tranſlation of the ſeigniory to an- 
other ſhall be compelled to do homage again, and where 

not, 104 4 and b 

Where after refuſal the lord ſhall not diſtrain his tenant for 
homage until requeſt, 105 a 

By what means any ſhall be ſeparated from homage, and 
by what not, 150 b f. 151 af 

Fhe writ of homagio capiendo, and where it lieth, 101 


Homage Aunceſtrel, See Attornment, Per quæ 
Servitia, Recovery, Warranty. 


The deſcription of tenure by homage aunceſtrel, 100b * 

Blood on the lord's fide not always requiſite to ſuch tenure, 
100 b F. 102 b * ; 

Where ſuch tenure draweth to it warranty and acquittal, 

10a f“, 384 a N 

What ſhail be a good counterplea to a warranty by cauſe 
of homage aunceſtrel, 101 a * 

What lands the tenant ſhall recover in value upon ſuch war- 
ran'y, 102a * 

Che reciprocalty of reverence and protection between ſuch 
!ord and tenant, 100 b 

Where ſuch tenant ſhall be compelled to attorn to the gran- 
tee of his lord, and where not, 101 a ® 

Where the lord by homage aunceſtrel may diſclaim in the 
teigniory, and where not, 101 b, 102 a * b 


Ta 4. Bk & 


Where a man may hold by homage aunceſtrel of a bod 
— but not d commer (0, © 102 by A 89:11 7 
Where-ſugh tenure ſhall remain notwithſtanding. the altera- 
tion of the name and nature of the corporation, and 
where not, 102 bx as foto 
Where an abbot, biſhop, &c. ſhall not diſclaith in aſeigniory 
by homage aunceſtrel, 102 b *, 103 a + 
After alteration by the tenant by homage aunceſtrel, hat 
ſervice ſhall be due to the lord, 102 2“ 7 
What act by the tenant ſhall be an interruption of the prĩ 
vity 1 him and his lord, and what not, 103 *. 
202 a * 


Where ſuch tenure may belong to knight ſervice, 105 K 


Hope. 
what it is, 5 b C 
Horngeld. 
The meaning of it, 187 a + | 7 
Hers de fon Fee. i 


Where ſuch plea ſhall be good by the tenant upon a d'ftreſs 
and avowry by a ſtranger who claims the ſeigaigry, and 
where not, 1 b f | 4 


Hoſpital, 
The divers kinds of hoſpitals, $698 1 * | 
What hoſpitals were given to the crown by the ſtatute of 
p 27. H. 8. 2 II. 8. : 37- H. 8. and Is E. 6, and what 
not, 342 4 n 
Hotchpot. 
What it is, 196, 177, pafin. | "1 
How and Hog, 


The ſignification of the words, 4b n 


g Jampna. 
The meaning of janpra, 5 a t 


Ideot. See Condition, Drum non Comtpos, Entry, 
Heir, Mortgage. l 


Who properly ſaid to be an ideot, 247 a + 
Where an ideot ſhall be bound by a diſcen“, 247 a + 


By what incans a te»ffment, &. by an ideot, may be avoid- | 


ed during his life, and by what not, 244 C, b + 

Where a ſtranger may teuder money in performance of a 
condition to fave the eſtate of an ideot without his con- 
ſent, 206 b C 05 

Where an ideot ought to ſue in proper perſon, and not by 
guardian or attorney, 135b Ju «> 


Impriſonment. See Entry, 
Impriſonment a good cauſe to reverſe an outlawry, 297 b +, 


1 | 
Where it ſhall ſave a default, 259 b * 
Where and how a man in priſon may be proceeded againſt 
by ſuits and proceſs of law, 2602 * 
How a man in priſon ought to he ordered and uſed, 260 4 
A precedent where after judgment in an appeal azainſt a 
woman, her impriſonment was reſpited by reaſon of prey- 
nancy, 289 a {| : | * 

A precedent where after judgment in a treſpaſs quare vi, 
ec. againſt an infant, he was exculed of impriſonment 
by reaſon of his age, ibid. at READ ding 


| Incident. See Appendant. 


Incumbent. See Parſon, Qyare Impedir. 
The etxmglagy of the word, 119 b f 


Indenture, 


What it is, and that it may be in the firſt or. third perſon, 
and forms of both ; ent that all the parts make but one 
deed, 229 and 230 per tel. pag. 

When it is an aſtoppe!, when pg 45 3 C, 47 
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Indictment. See Appeal, Felony, Pleading. 


'The ſignification and derivation of the word, 126 b * 

What certainty requilite in an indictment, 303 a * 

Where the ind:&ment ſhall ſay (#*lonice), albeit the offence 
be no telony, 127 a ® 

The difference between an appeal and an indictment, 126 b“ 


Infant. See Accompt, Baſtardy, Coverture, 
Dower, Entry, Exchange, Execution, Stat. 
of Merton, c. 5. Warranty, 


Where an infant may be a purchaſer, 2 b 

Where aſſignment ot dower by the heir being an infant, 
ſhall be good, and where not, 35 a * 

Where by cuſtom at ſixteen, he may make u leaſe, 45 b + 

Where and for what thinys the deed or obligation of an in- 
tant ſhall bind him, and where and for what not, 171 bg, 
172 a* 

Where and within what time a fine levied by an infant may 
be avoided, and where it may be reverſed by.his heir after 
his death, and where not, 131 a *, 380 b * 

Where the breach of a condition in law ſhall be a forfeiture 
of the office or eſtate of an infant, and where not, 233 b 

Where laches in an infant ſhall be prejudicial to him, and 

* Where not, 246a+, b, 380 b 

| Where a feme covert ſhall be prejudiced by laches, where 
an infant ſhall not, 146 b * 

Where and at what age the act or wrong of an infant in cri- 
minal matters (hull be imputed tv him, and where and at 
what not, 247 b F 

AVhere a leaſe for years made by an infant ſhall be good, 

Cs; 08 a * 

Where the releaſe of a debt by an infant ſhall be good, and 
where not, 264 b4 | 

What things are avoidable by an infant after his full age, 
and what only during his nonage, 380 a *, b * 

Where an action of waſte or ceſavit lieth againit an infant, 

380 b J, 38a 7 

Where an infant ſhall be compelled to attorn in a quid j uris 

 clamat, or per qua ſervitia, 315 4 

An infant can contract only for neceflaries, 35 b * 

Where an uſurpation upon an infant ſhall put him out of 

paſſeſſion of the advowſon, 344 b + 

By what acts an infant  ventre ſu mere ſhall be bound, and 
by what not, 1co bf, 2:44*, 245; bq 

An infant not capable of the ſteward{hip of a court, 3 b * 

No capable to perform grand ſerjcanty at the coronation, 

107 bg . 

Not capable to be of an enqueſt, 157a J, 172 b F 

Where an infant {hall not be amerced for a nonſuit or de- 
fault, 127 at 

Where upon a judgment againſt him guid capiatur, he ſhall 
not be impriſoned, 2 89 a f 

Where an infant ſhall not be charged in an accompt, 171 b ꝗ 

Where an infant may do homage, but not fealty, 65 b * 

Where an infant ought to ſue by prochein amy, and defend 
by guardian, 135 b - | 

Where a ſtranger, and where the ſpecial heir ſhall take ad- 
vantage of the infancy of his anceſt r, 336 b Q, 337 by * 

How they may ſuffer common recoveries, 402 a N 


Infranchiſement. See Manumifion. 


The derivation and ſeveral acceptions of the word, 37 b + 


Inheritance, See Charge, Fee fimple, Heirs, 
The extent and ſignification of the word, and what ſha!l 
paſs by the grant of inkeritances, 6 a t, 16a J, 383 
a, | 
The teveral ſorts of inheritances, 1 b g, 9a J, 49 a f, 
Kr. 164 b | 5 | g 
Where a wan may have an inheritance moveable in lands, 
and how ſuch inheritance may be aliencd and charged, 
4a*, 48 b + | 
Where an-inheritance ſhall aſcend, and where not, 11 a * 
New inheritances rejected in law, 13 a +, 27 a J, 337 
b. J. 379Þ t 
The ancient” courfe of inheritances not alterable but by 
parliament, 27 a f 
Where a man ſhall inherit, where he by whom he conveyeth 
cannot by poſſibility, & # converſo, 25 1 © 
The blood only of the firſt purchaſer inheritable to lands, 
142 | 


HE... . 
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_  Inrollments, See Deeds. 
Where inrollments ought always to be in parchment, 
*-35b 


„ 


Where an inrollment ſhali not be pleadable without ſhews 
ing the original deed, 225 b“ 


Inſtant. See Remainder. 


The definirion of an inſtant, 1860 bf : 

Where the law alloweth priority of time in an inſtant, 
185 b 1 * 

Where a fee ſhall be diveſted, and veſt in one perſon in an 
inſtant, 297 b 


Inſtitution. See Parſon, Plenarty. 


The meaning of the ward inſtitution, 344 a | 


Intention of the Parties. See Grants. 

Where the conſtruction of acts ſhall enſue the intention of 
the par ies, and where nor, 214 b + 

Where the intention of the partics ſhall operate in the raif- 
ing and direction of uſes, 49 a 

Were the entry of him that right hath into land, ſhall be 
guided by his intent, 49 b 

Where a man hath two ways to paſs lands, and he intendeth 
to paſs them by. one of the ways, yet it (hall paſs by the 
other, and where not, 49a t 


Interefſe Termini. 


What it is, 47 b + 

How it may or may nor paſs, 47 b4, 338 b 
To whom ut ſha go, 47 b ® 

Is not loſt by the leffor's deaih, 51 bY 
Cannot be confirmed, 296 a * 

Cannot be enlaryed by releaſe, 270 2 


Intereſt, 


The extent and ſignification of the word, 345; b f 
What palleth by the grant of totum intereſſe, ibid. 


Intrufon. 


What properly ſaid to he an intruſion, and how it differeth 
from abatement, dificifin, &c. 277 a CJ, b 


Jointenants. See Account, Attornment, Charge, 
Dum fuit infra Miatem, Election, Entry Con- 
geable, Judgment. Preſentation, Releaſe, 
Remitter, Reſervation, Stat. Weſt. 2. c. 23. 


and 32 H. 8. c. 32. Surrender, Waſte, War- 
ranty. 


Jointenants, whence fo called, and how they differ from 
parceners, 180 b + 

What things may ſtand in jointure one with the other, and 
what not, 188 a per tot. pag. 192 b C 

Where the pur ies ſhall be jointenants, notwithſtanding the 
ſeveral and indifferent hmitations to each of them, 180 bf 

Where there may be a jointenancy albeit no ſurvivorſtip, 
181 a J, b+ 

Where chatte's or dehts in jointenancy ſhall ſurvive, and 
where not, 181 b g, 182 a +* 

Where jointenants may be albeit the eſtates veſt in them at 
ſeveral times, and where not, 188 a _ 

Where two may have joint eſtates for their lives, and ſeve- 
ral inheritances, or the inheritance to one of them, 182 
a H, b. 183a*, 18 4a *, 189 b * 

To what purpoſes ſuch inkeritance ſhall be ſaid to be exe- 
cuted in the lite of the partics, and to what nut, 182 b, 
183 a, 184 a ©, b+ | 

Where and by what acts an eſtate in jointure may be. ſe- 
vered, and where and by what not, 182 a per tot. pay- 
183 a+, 190 a f | 

Where two may be jointenants of the freehold and fee fim- 
ple, and tenants in common of an eſtate-tail in the ſame 
land, 183 b h 

Where the jointenant ſurviving ſhall be liable to the 
charges of his companion, and where not, 184 b per 
tot, page 185 a + * 4 

Whe e the charges of one jointenant, avoidable by his 
companion, {hall be good agaiuſt himfkclt ſurviving, 
184 b* | 

Where upon a recovery againſt one jcintenant, execution 
ſhal! be ſued aguinſt his companion, 185 a 


Where an eſtoppel to our joints ant ſhall not bind his com- 


panion ſurviving, 14. 


Where 
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Where a deviſe by one jointenant ſhall be void againſt his 
companion, 185 at, bY _ 

Where by the death of the wife jointenant with a ſtranger 
for years, the term ſhall ſurvive to the other jointenaut, 
and not to the huſband, 185 b ® 

Where a diſparugement of the heir by one jointenant ſhall 
be a forfeiture of the ward as to both, 89 b «© 

Where one jointenant of a ward ſhall be liable to the waſte 

done by his companion, 5+ a + 

Where an aſſignment of dower by one jointenant ſhall be 
good againſt his companion, 35 a 1 b 

Where upon grant of a rent t» two, the election of one to 
have it as an annuity or rent ſhall bind his companion, 

1464 7 

Where à reſcous by one jointenant ſhall make his compa- 
nion a diſteifer, 161 bt 

Where each it intenant ſhall be ſaid to be ſeiſed fer my S 
per tout, and to what purpoſes either hath right but to a 
m icty. 186 a T, 350 a f 

Where a leaſe for years by one jointenant for life or in ſec, 
to begin after his dezth ſhall be good againſt the furvi- 
vor, and where not, 184 b f, 185 b 4, 180 4a J, b + 

Where a grant of the herbag* or veſture of the land by 
one jointenant (hall bind the ſurvivor, 186 b F | 

Where a preſentation to a church by one jointerant ſhall 
not put nis companion out of poſfeſſion, 186 b * 

Where a partition between jointenauts hall be good without 
deed. and Where en t, 169 a , 187 u + * 

Where by partition bery eenjunenants, a warranty ſhall be 
deſtroved. and where nut, 187 a * 

Where huſband and wite hall be jointenants, and waere 
by enticrtics, and where by moieties, 187 4 , b per 
tot. pag. 

Where baron and fee and a ſtranger are jointenanrs, the 
ſole alicyation of the baron thall bar the ſtranger ſurviv- 
ing as to a moigty, and where not, 187 b d, 188 a f, 
327 b 

Where one jointegant or parcener enters or recovers the 
whole «ſtate he ng put to a right, the other ſhall enter 
and occupy with him, and where not, 188 a J, 304 
b + * 

Where a leaſe of part of the term by one jointenant for 
years, ſhall be a ſeverance of the jointure as to the 
whole, 192 a *, 199 a f. 

Where a ſeverance ot the jointure of the freehold Nall be 
a ſeverance of the reverſion, 191 b, 192 a, b 

Where a relervation of the reverſion to one jointenant by 
deed indented upon a leafe by both ſhall not cttop the 
other, 192 a © 28 

Wheie a leaſe is made by two jointenants, the remainder 
in fer to one of them, tius ſhall be a good reaunder for 
a moiety, 192 b : 

Where one jointenant makes a leaſe for his own life, and 
dieth, no ſurvivor, ge e, 193 a * 

Where the feotfinent of one jointenant to his companion and 
a ranger, ſhall! be good only to the ſtranger, 335 a *® 
Where two infants jointenants make a feoftment. by the 
death of one his right {hall ſurvive ; fecus of a ſcoliment 

by one ſolely, 337 aq bf 

Where the father, jointenant with the fon and a ftringer, 
makes a feoffment of the whole with warranty, the ftrau- 
ger ſurviving ſhall avoid the whole, 367 a f 


Jointure. See Dower, Stat. 11 H. 7. cap. 20. 


What ſhall be a good jointure within the ſtatute of 27 II. 8. 
and what not, 36 bÞ * 50 

Where the wite may walve her jointure, and where not, 
36 b 8 | 

May be made determinable by the party's own aft, 36 * 


Treland. 


How, and when the laws of England were firſt eſtabliſhed 
in Ireland, and how afterwards confirmed, and by 
whom, 14taT, bt“ 


Iſſue. See Pleadings, Verdict. 


An iTue, and the ſeveral kinds of iſſues, 126 a + 
Where an iſſue generally taken ſhall refer to the count, 
and not o the writ, 126 a * 
Ifue upon a negative pregnant not good, 126 a * 
Where two atfirmatives ſhall make an iſſue, and where not, 
126 a * 
Where an iſſue ſhall be good upon a matter affirmative and 
negative, albeit it be not in expreſs words, %. 
The torm of the entries of iſlues of the part ct the plaintiff, 
and on the part of the detendant, :i#:d. 
What pleas are iifues themſelves, whereto the plaintif 
or attendant cannot reply, 126 a * 
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Where modo e forms ſhall be of tlie f. übſtance of the ile; 
and where but matter of form, 28: b ber tor. page | 

Where the ſubſlance of the iſſue being found, the. verd'& 
fhall b; ſufficient notwithſtanding omiillon of circum- 
ſtances, 22y a J. 282421 

Where the plea of the party amounts to a general iſTucy the 
general iſſue ſhall be entered, 303 b 

Ifluc ſliall be joined on a traver.e when well taken, 126 42 


Judgment, See Error, Partition. 


The ſigniſtcatlon and derivation of the word, 39 a J, 
1084 1 

The ſeveral forts of judgments, 777. 

Where in a real action by one jointenant or parcener againſt 
another, judgment ſhall not be given in ſeveralty, 167 
9, 1874 

In what actions jude ment final Niall be given, 294 b 7 

4 he form ot the judgment, when it is for the tænaut or de- 
tendant in plea in bar or to the writ, 363 a + 

How and by what means every caſe judicially depend ng 


mall receive end, 51 by, 72a + 


Jugum Terre. 
What it is, 54 9 


Juncaria, Joncaria. 
What it is, caC 
M hat paſſes by this name, 12d. 


Juris ulrum. See Parion, 


Juror, Jury. Cee Challenge, Statute, Verdict, 
. 2. . 38. Al tics ud. Chart. C + Y. 2. H. LL 
Ce: 3. 

The properties of a juror, 1:5 4 F, b 

What perſon may be à juror, and what not, 1 56 b g, 157 
aQ. 772 b + 

How they {12211 be treated if they do not agree, 227 b“, 
401 a a 

Where a cefey gue aſe ſhall be a ſufficient juror within the 
(tat. of 2 H. F. c. 3. 272 b + 

Were tenant par aut. aue, or the huſband ſciſed in his 
w.te's tight, is returned on a jury after the death of the 


er (4 ov 
„ 


e or ct uy que ge, they may be challenged, ibid. 

Vheorea witneſs hail be had in equal reſpect with a juror, 
and where not, 6 a + * 

The ju * mult give a verdict though no evidence be given, 
290 b * 


Juſtices, See Court, Eyre. 


By what names anciently called; 168 b * 
Juſtices of allife, whence ſo called, 203 a * 
Their office and jurifdiftion, ibid. 

In what cafes anciently julti.es of „, print might give 
judgment, and in what not, 263 a * 
The names of divers bichops and clergymen that were au- 

ciently juſtices of the king's courts, 304 b f 


King. Cee Prerogative. 


The etymology of the word (king), and how called in 
ther languages, 65 b + 

The ſtyle of every king of England fince the Conqueſt, 
7a and h 

The ſeveral compellations of divers kings of Englan?, 
» q * 

The ſerera! councils of the king, 110a * 

The king may take a tee imple without the word (heirs), 
15 b 

may reſerve rent out of incorporeal inheritances, 
47 a 7 

— may licence to alien in mortmein, 399 à f 

— cannot be nonſuit, 139 b 7 


Enight. 


Tune derivat'on of the word, and how called in other lan- 
guages, 74 b * 

The dignity of a knight, 107 b * 

hat ſhu!l be ſaid a knights fee, or cenſus militarir, 69 
41 „ b + 


Knights Service, Cee Guardian, Matriage, 
Relief, Wardſhip. -- 


The de ſeription of a knights ſervice, 74 b + 
We By 
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By what names ſuch ſervice is diſtinguiſhed in law, 74 b J, 
1541, by, 108 a7 

To what end this ſervice was created, 7; b , N ; 

The reſpect which the law bath to the ſupportation of this 
ſervice, 39 4 VJ, b 

The privileges of tenants by knights ſervice, 75 a. 

Ar what age the tenant ſhall be intendable to perform this 
ſervice, 74 b, 735 bj, 78 bt : 

What things incident to this tenure, and from what anti- 
quity, 76a f, b +, zoß bg 

For what cauſe the law g.ve the ward and marriage of the 
heir of ſuch tenant to his loid, 75 bf, 76 a*® ; 

Where the tenure ceaſing the wardſhip and all other inct- 
dents ſhall alſo ceaſe, 76a f, b J, 248 4 

Where the fruits of knights ſervice being ſuſpended, the 
t-nancy being in a corporation, ſh4ll be revived again 
in the hands of a natural perſon, 70 b *, 99a + 

Where a tenure may be knights ſervice and no eſcuage, 
82bq 

Where tenure by caſtleguard ſha'l be knights ſervice, and 
where not, 82 b J, 83 a J, 8;aq 

Where the tcnure ſhall remain albeit the caſtle be ruincd, 


83 a2 * 
a Knol. 
What it is, 5 b © 
Laches. See Baron and Feme, Coverture, 


Dum non Jai Campos, Entry Congeable, Idcot, 


Infant, Fines, Prerogative. 


The ſignification of the word, 246 b +, 380 b C 
Where laches ſhall be imputed to a man beyond ſea, and 
where not, 260 b * 


Lagaman. 


What it i«, 58 a f 


Lannemanni, 


The meaning of it, 5 a 
| Lapſe. See Quare impedit. 
Law. 


The ſeveral laws uſed within this kingdom, 11 b+ * 
The diviſion of the law of Kugland, 110 b +, 115 b“, 
344 a * | 
The ſeveral names whereby the common law of England 
is called, 142 a 

How the common law and the law of the crown differ, 
t5b*q 

The law ſpiritual, what, 344 a f 

Intendment of law; what, 78 b + 


No proof to be admitted againit the preſumption of law, 


$13 a, b + 

What things the law moſt favoureth, 124 b f 

How the law reſpects the order of nature, 92 a +, 197 b + 

p 3 * rules and courſe of the law not to be innovated, 
282 

The commendaticn of the law of Fngl/and, 97 b q 

The delight and facility of the ſtudy of the law, 71 a f 

Admonitions and directions concerning the ſtudy and prac- 


' tice of the law, 5oaT, by, 249 b 


: Lea and Ley. 
What they are, 4 b g 


Leaſes, Leſſor, Leſſee. see Confirmation, 


Releaſe, Rent, Reſervation, Stat. 32 7. 8. 
f. 28. 


The derivation of the word (leaſe) 43 b g 

The ſeveral kinds of leaſes, 45 a CJ, b + 

What ſhall be ſufficient words of leaſe, 45b*, 301 b 

What perſons may make leaſes at this day. which could 
not by the common law, & e conwer ſo, 44 b 

What things requiſite to the perfection of a leaſe within 
the (fat. 32 H. 8. 44 a v, b * 

What leaſes ſhall be good within the ſtatutes of 1 and! 


Helix. and what not, 44 bY : 


Where a concurrent leaſe ſhall be good within thoſe ſtatutes, 
aud where not, 45 2 7 
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What ſhall be ſaid a ſufficient certainty whereupon a leaſe 
for years may depend, and what not, 42 bY 

Where a leaſe for years may ceaſe and revive again, as to 
ſeveral perſons, and whe:e not, 46a N 

To what purpoſes the party ſhall be ſaid a leſſee for years 
9 entry, and to what not, 46 b f, 51 bY, 270 a“, 


Where a leaſe is made to have from the date, or day of the 
date, or from the making, or from henceforth, &c, 
where it ſhall be ſaid to have beginning, 46 bY 

Where the deed hath no date, or beareth an impoſſible date, 
when the leaſe (hall be ſaid to have commencement, 7%. 

Where the deed referreth to a void leaſe, or mif recite a 
leaſe in e, to have from the ending of that leaſe, when 
it ſhall begin, 7%. 

The ſignification of the word (term), and the difference in- 
ter terminum annorum, & tempus annorum, 45 b * ; 

Where a leaſe to the party generally, ſhall be conſtrued to 
be for the life of the leſſor, and where for the life of the 
leflee, 42 a, 183aq. b + | 

Where divers perſons join in a leaſe, whoſe leaſe it ſhall be 
conſtrued, 45a * 

Where a leaſe for years by tenant in tail ſhall be void by 
his death without iſſue, 45 þ + 

Where a leaſe by parſon, vicar, &c. before the ſtatute, was 
void by his death, and where but voidable, 45 b 

A leaſe to aliens, when void, 396 a * 

Leaſes by parol, how they ſhall operate, 397 b 

What leaſe is not good by paro!, 297 b 

Le ſſor may enter to view waſte, 398 a + 

When he may maintain an action, when he may not, 398 a® 

Leſſee at will, when he may determine his will, 398 a » 

Leiſc for a year, no forfeiture of a copyhold, 398 a NJ 

by a fimoniack, when good, 32004 * 

Leſſee, win ſubject to two diſtreſſes, 300 b N 


Lectures. 


The qualities of lectures anciently, and how they differ 
trom our readings at this day, 280 à J, b4 * 


Leper. 


May be heir. 8 a ® 
May ſue, tho' removed by wiit, 135 b f 


Leſwes & Leſues. 
The meaning of the words, 4 b F 


Librata Terre. 


What it is, 5b @ 
VW hat paties by this name, 76:4, 


Licence. See Authority. 


Ligeance. See Alien, Denizen. 


The definition of ligeance, 129 a 9 
The divition and ſeveral forts of lig cance, 1294 f 


Limitation. See Time, Statute. 
What ſhall be ſaid good words of limitation in grants, c. 
and the ſeveral forts of them, 234 bg, 235 a+ 


Livery out of the Hands of the King. See 
Primer Seien. 


Where the heir of the tenant of the king ſhall ſue very, 
and where an offer le main, 77 * 

Where the king ſhall have the mean profits until livery, cr 
oufter le main ſued by the heir, and where not, ibid.” 

The ſevera! kinds of hvery. and which ihall be the beit and 
molt fate for the heir, 77 a g 

Where by the livery of a manor an adrowſon appendant 
ſhall pats from the king, without ſpecial mention, 75 a e 


Livery and Scifin, Ste Authority, Fcoffment, 
Grant. 


The deſcription of very of ſeiſin, 48 a F 

The ſeveral kinds of livery, 7%. 

The antiquity of livery, 49 b 

To the ping what ekates livery rejuifite, and of what 
Rot, 48 4 f. 219% 
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What act or words by the leſſor or feoffor ſhall be ſaid a 
good livery in decd, and what not, 48a*Q, 49 b, 
50 b J, 57a f 

Where a livery expreſſing one eſtate referreth to a charter 
expreſſing another, or which is void, how it ſhall be con- 
ſtrucd, 48aT. b, 222b © 

Where livery referreth to two ſeveral charters of different 
limitations, how it ſhall be conſtrued, 21 a * 

Where livery ct the one parc-l {hall be a livery of the 
other, and where to one feoffec good t » the other, and 
where not, 48a ©, coa 4, 2534 +, 290 4 N 

How livery ſhall be made to pas a movcable inheritance, 
48 by 

Livery in law, or within the view, what, 48 b * 

Where ſuch livery ſhall be good, and where not, ibid, 
2534 J f 

Such livery by an attorney, void, 52 b“ 

Such livery not good but to him which takes the frechold, 
49b * 

Where a claim ſhall amount to an entry to perfect à livery 
within view, and where not, 48 b 

Where livery ſhall be made o an upper chamber, . 

What things properly lie in grant, and what in livery, 
49 a 

Where a frechold in lands ſhall paſs at the common Taw 
without very, and where not, 49 4 50 a 7, b f 

Where livery made, another being in policfiion, ſhall be 
good, and where not, 48 b J, 309 b * 

In what reſpects a conveyance by livery ſaid to exceed ail 
others. 9 a * 

Where a charter of feoffment by a diſſeiſce, and a letter of 
attorney to enter and make livery ſhall be à good teott- 
ment after hvery made; /+-ws of a l.afe for years by 
deed, and an entry after, 48 b © 

Where livery ſhall be made to a lefis for years, 49 a 

Where livery to one feoffee in the name of the other ſhall 
he good to oth, and where not, 49 b 4, 359a 6 

Where livery to one jointenant, leflee for years. ſha!l be 
ſufficient to paſs the frechold to him in the remainder, 
2.3 3 

What perſon may be an attorney to deliver ſeiſin, 562 a + * 

Where and when the authority of an attorney ſhall be ſuid 
to be urſued, and where, and when not, 52 a , 
268 a 

Where ihe making of livery ſhall prejudice the title or inte- 
reſt of the attorney as to the land, and where not. 52 a NJ 

Where a lett r of attorney may be contained in a deed o 
feoffin nt, and where not, and why, 52 b“ 

Where livery made after the death of the feoffor ſhall be 
go d, and where not, and why, 52a +, b*q 

Livery not good to expect /» futuro, 217 a © 

Where the charter is abſolute, and livery upon condition, 
upon which the eſtate ſhall operate, 222 b. 

Where after an agreement of a feoffment is made upon con- 
dition, livery is made abfolute, how it ſhall be conilrued, 
222 b C 

Where livery relateth to a deed made and dated in a foreign 
kingdom, what ſhall operate thereby, 228 a F 


Maihem. 


The ſigniſication and derivation of the word, 126 a fl, b +, 
288 4 CJ 

The nature and degree of the offence, 127 à 

Where the writ ſhall ſay ( /elonice), albeit the offence be no 
felony, 127“ 

The puniſhment anciently in an appeal of maihem, and at 
this day, 177 a * 

A releaſe of actions perſonal a good plea in maihem, 288 a f 

Where a man was indicted for maiming himſelf, 127 b 1 

When telony, 400 b * | 


Macbicollare and Macheccuare. 


The meaning ot the words, 5 a* 


Maintenance. See Stat. 1. R. 2. c. 9. 32. II. 8. 

4. | 

The fignification and derivation of the word, 369 b 4 

The ſeveral kinds of maintenance, and how puniſhable, 
308 b, 369 af ; 

Where an action of maintenance lieth for labouring the 
jury, albeit they give no verdict, or paſs againſt the plain- 
tuff, 309 a + 


Manor. See Grants, Prerogative, Steward, 


Trial. 


The deſcription of a manor, and whence ſo called, 38 4 1 
How manors began at firit, 56 t 
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Of what things a manor may conſiſt, 68 A | 
The office and duty of the ford of a manor, 90 0 | 
Where a court-baron holden out of the limits of the manot 
ſhall be good, and where void, 88 a * AT 
Where and what thing: ſhall paſs by the grant of a manor | 
without (cum pertinentiis), and where and what not, 121b 7 
Where a rent-ſeck may be parcel of a manor; /ecus of 4 
rent · charge. 150 b, 153 a® | 
Where a reverſion upon an eſtate- tail ſhall be parcel of a 
manor, and paſs by the grunt of the manor, 324 b N 
Where upon a leaſe of a manor, except parcel, the part 
excepted ſhall continue parcel of the manor, and where 
not, 324 b 4, 325a 1 
Where upon trial of a fact ſuppoſed within a manor the 
©i/ne mall come out of the manor, and where out of the 
town, 125 b | 


See Villein; 


The fignification and derivation of the word, 137a f 

he feveral kinds of manumiſſion, 137 b + 

By the manumiſſion of a villein cu 10:4 ſegucld, what per- 
ſons are infranchiſed, 3a U 

Where and what actions brought by the lord againſt lis vil- 
lein, ſhall be an infranchiſement to the villein, and 
where and what not, 127 b J. 138 a J, b, 136 b“ 

Where the anſw-r of the lord to the action of the villein 
hall be an iuftanchiſement to the villein, and where not, 
1254, 138 b 7 

The folemaity of manumiſſions ancientiy, 137 b 

What eſtate or gitt from the lord to his villein fliall be an in- 
ſranchiſement to him, and what not, 137 b J, 138 a 

Where a void releaſe, or an attornment by the lord to his 
villein, ſhall be no infranchiſeinent, 138 a * 

Where the appeal of the lord againſt his villein for felony 
being tound arainit him ſhil} be an infranchiſement to 
the villein, and whercin not, 138 b, 139 b*® 

Where a neife marrying a freeman ſhall be infranchiſed, 
and for what times, 132 47, 136 b tf, 137 b* 


Manumiſion. 


Marches. 


What it is, 106 bY 


Marchet. 


The meaning of the word, 117 b, 140a*® 


Maremium. 


The ſigniſication and derivation of it, 58 4 NJ 


Mariſcus and Mora. 


What mariſcus and mora arc, 5 a+ 


Marriage. Sze Baron and Feme, Coverture, 
Diſparagement, Divorce, Stat. 32. II. 8. c. 38. 
Wardſhip. 


Maritaginm, quid, et gurtupltæ, 21 b* 76a 

Of what reſpect in the law, g be 

Where the marriage of eceleſiaſdcal perſons formerly was 
void, and where but voidable, 136 a * 5 

Where the father ſhall have the cuſtody, and marriage of 
his ſon or daughter, and where not, 84 a , b, 
63bq 

Wherefore the law gave the marriages of heirs f. males to 
the lord by knights ſervice, 78 b * 

Where the lord {hall have two vears to make a tender of 
marriage to the heir female of his tenant after her age of 
fourteen, and where not, 75 a and ab, 78 b | 

Where the lord ſhall have the double value or forfeiture of 
the marriage, and wkere not, 79 a+, bY. 92 b 4 * 

Where the executors or adminiſtrators of the lord hall have 
ſuch two years to make a tender, 79 a * | 

Where the tender of marriage to an heir female before her 
age of fourtcen, ſhall be good, and where not, 79 a * 

Where the lord may tender marriage to the heir already. 
married, and where not, 79 b 

Where the lord ihall have the cuſtody of the heir married 
in the life of his anceſtor, and where not, $2 a + 

At what age ea. h party married may avr-e or diſag res to 

the merria e, and at What hot, 79 b, 80 4 + 

Where the lord hall have the fingle value of the marriage 
without tender, 82 u“ ER Ty 

What remedy the lord hath for the fingle value or fortciture 
ot the marriage, 79a *, 82. b f * 


Matſhall-. 


1 


Marſhall. 


The derivation of the word, 74 4 4 . 

The oflice of marſhall of the king's hoſt, 74 a ® 

Who firſt carl warſhall, 106 a + 

The juriſdiction of the court ot the conſtable and marſhall, 
and according to what law they proceed, 391 b t 


© 


Maxim. 


What, and whence ſo called, 11a T, 343 a + 

Not to be diſputed, 11 a +, 67 a , 343 a + 

uod ſome! oft meum, amplius meum efſe 101 poteſl, 49 b J 
Aﬀeftio tua imponit nomen operi tue, 49 b © 

Ceſſante ratione legis cefſat lea, 70 b * 

Omne magis dignum trabit ad ſe minus dignum, 355 b N 


Mayor and Commonalty. See Corporation, 


Meaſon. 


What, and how favoured in law, 1b f, 54b*, 56 b f, 
200 b f 


Merchants. 


How favoured in law, 2 b + 

Where the joint debts, &c. of merchants by the death of 

one ſhall not ſurvive to the other, 182 a 

Where one joint merchant ſhall have allowance of his ex- 
pences and charges in an accompt againſt him by his 
companion, as receiver, 172a J 


Meſne. 


See Acceptance, Forejudger, Stat. 
V. . c. g. 


Whence ſuch writ ſo called, and where it lieth, 100 a + * 

The feveral judgments in a writ of meſue, 100 a * 

The proceſs in ſuch a writ, id. 

Where by purchaſe of the tenancy by the lord paramount, 
the meſnalty ſhall be extinct, 152 b © 

Where the lord paramount releaſes or confirms to the te— 
nant to hoid in trankalmoign, or by lefler ſervices, the 
meſnalty ſhall be-extinct, 152 b 

What remedy the meſne hath for the ſurpluſage of his 
rent, upon ſuch extinguiſhment, 152 a + . 

Where the wite ſhall have a writ of meine on an acquittal 
granted to her huſband, 141 a * 


Meſſuazium, 
What meſuagium is, 5 a, 15b 


Minera, 


The meaning of the word, 6 a + 
What pafles by it, ibid, 


Miſcontinuance, 
The meaning of it, 325 b * 


Miſe. See Right. 


The derivation and ſeveral acceptations of the word, 


294 b 


Monaſteries. See Statute. 


How many there were in Exgland, and by whom founded, 


97 per tot. pag. 
Some held per baroniam, 97 per tot. pag. 


Money. 


The derivation of the word, 207 bt 

Its Huenyma, and their etymologies, 714. 

What ſhall be ſaid lawful money of England, and what 
not, 207 a J, 208 a + 

The value of a mark, pound, ſhilling, &c. anciently, 


294 bf COR: 
Monk. 


In what caſes a monk may maintain an action at the com- 
mon law, and in what not, 132 b * 


% 


T AB: LL. 8; 


The ſeveral orders of monks and friars formerly. in this 


realm, 132 a* 


Monſter. 


What ie reputed in law a monſter, and what not, 7 b gg, 
2g bY 


Mortdanceſtor. See Eſtoppel. 
Where ſuch writ lieth, 159 a ( | 
Where it lieth not againſt privics in blood, 242 a C 
Where it lieth not againſt a baſtard eigne, 244 b f 


Mortgage. See Acceptance, Condition, Notice, 
Payment, Tender. 


The firnification and derivation of the word, 205 a + V 

Were u day of payment being limited, a tender by the 
heir of the mortgagor after his death ſhall be a good 
performance of the condition, 205 b* ©, 208 b * 

What perſons may tender money in performance of a con- 
dition in mortgage, and what not, 206 a +, b J, 208 
b“, 209a + 

Where payment by a ſtranger ſhall be a good performance, 
and where not, 206 b ,, 20: a + 

Where no place is expreſſed for the payment of mone 
upon the mortgage, where the tender mall be made, 
21040 

Where no time being expreſſed, notice of payment ſhall be 
given to the mortgages, 211 a N 

V\ tore acceptance of a collatera! thing by the mortyagee ia 

ſar:sfa6tivn fhull bind him, and where not, 122 b * 


Mortmain. See Appropriation, 


The derivation of the word, 2b* f 


Wat perſon ſhall enter for alienation in mortmain, and 
within what time, 2 b * x 


Mutlier. See Baſtard. 


The ſevcral fignifications of the word, and how taken in 
the law of £417 und, 243 b q 


Murder. See Felony. 


The etymology and fignification of the word, 287 b 
How it didereth from homicide, and chance-meCley, 287 b A, 


Mute, 


Name, 


See Treaſon, 
See Nobility, Purchaſe. 


Where the miſpriſion or alteration of the name ſhall vi- 
tiate a grant, and where not, 3 a + 

Where a grant without mention of ſurname or chriſtian 
name, or both, ſhall be good to the grantee, and where 
not, 3 a * 

Where a man is baptized by one name, and after confirmed 
by another, which he ſhall uſe, 23a 0 

Where the priviieges, &c. of a corporation ſhall remain 
nctwithſtunding the alteration of the name, 102 b f 


Nief. See Villein. 
N:ef de en £9 treme, 25 b f 


Nobility. See Barony, Valuation. 


The ſeveral limitations of nobility, and what eſtate of no- 
bility the King may grant, and what not, 16 b * + 

Vhen tbe title and degree of duke, marqueſs and viſcount 
began in Hagland, 6g b * 

Earls, barons, &c. how ereated by a writ in ancient 
t mes, and when creations by patents firſt vegan, 9 5 *, 
ae 

What ſhall de ſaid the relief of a nobleman of each de- 
Lese, 69 b T 

heren noblewoman by marrying one inferior to ber de— 
gree flit lofe her nobility, aud where not, 16 b * 

Vl kere a dignty or name of nobility, or oftice of honour, 
dt ſceuds upon divers daughters, how it mail be divided, 
ar Which thai have the Mighty and execute the office, 


30; a? 
| Iſſue 
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Nonage. See Infant. 


Non Compos Mentis. See Dum non Compos, &c. 


Nonſuit. See Retraxit, Stat. 2 H. 4. c. 7. 

When the plaintiff ſaid to be nonſuit, 138 b C 

The ſeveral Kinda of nonſuit, ibid. 

In what actions nonſuit after appearance ſhall be peremp- 
tory, and in what not, 239 a Be 

Where the nonſuit of one demandant or plaintiff ſhall be 
the non!uit of both, and where not, 139 a J, 

What perſon may be nonſuit, and what nor, 139 at, 227b* 

At what time the plaintiff may be nonſuited, and at what 
not, 139 a + 


Notice. 


The ſeveral kinds of notice, 309 b * 

Notice, an incident inſeparable to attornment, d. 

Where the lord ſhall not be compelled to avow upon the 
feoflee of his tenant without notice, 269 bf SR 
Where the obligor or mortgagor hath time during his life 

do pay money, payment at the place without notice ſhall 
be no performance, 211a * © 

Where the grantee of a reverſion ſhall.not take advantage of 
a condition within 32 H. 8. without notice to the leſſee, 
215 b f 

Wheze — is bound that J. S. ſhall infeoff a ſtranger 
ſuch a day, notice ought to be given by J. S. to the 
ſtranger, 211 a2 1 


Nuſance. 


Where a man may have a particular remedy by action for a 
publick nuſance, and where not, and why, 56 a T 
How publick nuſances are puniſhable, zbid. 


Obligation. See Condition, Debt, Releaſes, 
Stat. 34. E. 3. c. 4. Trial. 


The legal acception of the word, 172 a 7 

Where oblixartone made in the third perſon ſhall be good, 
and where not, 229 bY, 230 a + 

Where an obligation made and dated beyond ſea ſhall be 
good, and how triable, 261 b C ; ; 

Where the intermarriage of one feme obligee with the obli- 
gor ſhall extin& the debt as to both, 264 b C 


Occupant. 


Who ſaid to be an occupant, 41 b + * 

Of what inheritances occupancy may be, and of what not, 
41 bY, 388 a2 

How occupancy may be prevented, 41 b *, 387 b 

Where an occupant ſhall be liable to waſte and payment of 
rents, 41 b f 


No occupancy againſt the king, 41 b - 


Occupation. 


The ſeveral fi gnifications of the word, andto what properly 
applied, 249 b * 3 
The writ of occupavit, and where it lieth, 7b:d. 


Office and Officers. See Appendant, Attorney, 
Stat. 12. R. 2. c. 2. Nobility. See the reſpec- 
tive Names of cach Officer. 


Offices of juſtice, & e. granted to perſons inſufficient, void, 
b * 


Such offices not grantable in reverſion, bd, 

Where non-uſ-r ſhall be a forfeiture of an office, and where 
not, 233aq 

Where offices may be executed by deputy, and where not, 
234 b 

Where 1 grantor may ouſt his officer at his pleaſure, and 
where not, 233 à f, bfr b 

What perſons capable of offices of honour, and what not, 
107 b per tot. pag: 3 

What perſons capable of the ſtewardſhip of a manor, and 
what not, 3 þ *, 61 b 

Where the ſelling or contracting for an office of juſtice, &. 
ſhall diſahle the party to be capable thereof, 234 a * 


T A B ft. E. 


tic of dukep earl, &. or no duke, Ac. how triable, 
16 b * 
Beauchampe, king of Wight, 83 b * 


Where and what offices may be entailed, and where and 


what not, 20 a ® 


Where a man ſhall be tenant by the curteſy of an office, 
2 F n "es . [ ; 1 ; 43 A 


+ . 
What things may be appendant to an office, and ſhall paſs 
by grant of the office, 49 a * He | 

The office of the king's almoner deſcribed, 94 4 , 

When he may and when he may not be diſcharged, 233 b N 


Office or Inquiſition, See Stat. a. E. 6. c. 8, 


Where the eſtates of particular tenants ſhall be ſaved, albeit 
they be not mentioned within the office, 77 b + 

What remedy for the heir where he is found by the office 
of fewer years than in truth he is, ibid. 

What remedy for the true heit, where another is foun4 heir 
by the office, and where one is found heir in one coun y, 
and another in another county, 77 b *, 243 a * 

What remedy where one is untruly found by office lunatick 
or dead, &c. ibid. 

Where upon office found that a perſon attainted is ſeiſed, 
the party having title may have a traverſe or monſ{rans de 
droit, 77 b 

Where, upon an ignoramus found by office, it ſhall be taken 
to be a tenure in capite, and wheie not, ibid, 

Where the heir within age ſhall have a traverſe to an office, 
wh.ch faiſly finds an immediate tenure of the king, 77 b 


Ordinary. See Confirmation, Parſon, 


The oſſice and duty of the ordinary, and whence ſo called, 
96 a *, 3442 5 . | 

Where a releaſe of an action by the ordinary ſhall be good, 
292 b 

Where a church donative thall be viſited by the patron, and 
not by the ordinary, 344 a + | 

Where the king founds a church donative without any ſpe- 


cial exemption, his chancellor ſhall viſit, aud not the 
ordinary, 344 4 * 


Ouſter le Main. See Livery. 


Outlawry, See Forfeiture, Juror. 


The derivation of the word, 122 b C 

Why a teme outlawed is called a waive, 1614. 

Where outlawry in the plaintiff ſhall diſable him to brin 
an action at the common law, and where not, 128 a * q 

In what actions outlawry may be pleaded in diſability of 
the perſon, and in what not, 128 a * 


At what age a man may be outlawed, and at what not, 
122 b J, 128 aN 

Where in a plea of outlawry the defendant ought preſently 
to ſhew the record in court, and where he ſhall have a 
day over, 128 b + 

Where outlawry in a foreign juriſdiction ſhall not diſable 
the plaintiff at Weſtminſter, 128 a (| 

Outlawry in the executor no diſability to bring an action in 
right of his teſtator, 128 a * 

Outlawry in the mayor no diſability to the corporation to 
bring an action, zbid. 

In what actions outlawry may be pleaded in bar, and in 
what not, 128 b 

Where proceſs of ouhyrry lay at the common law, and in 
what actions it lieth this day, 128b* <q 

How anciently perſons outlawed might be put to death by 
any man, and when that was reſtrained, 128 b * 

The ſeveral ways of reverſing outlawries, 259 b + 

What matters ſhall be ſaid good cauſes to reverſe an out- 
lawry, and which of them are pleadable, and which not, 
259 b f, 260 b *. 5 

Outlawry no prejudice to the party until return of the 
exigent, or removal by certiorari, 128 b 4, 228 b * 

Where a perſon outlawed may be a witneſs, and where not, 
6b + * | | 

The form of the judgment upon proceſs of outlawry in the 
county court, and the form in London, and by whom 

ven, 288 b * ares : f 
When it may be avoided, and how, 128 b 1 


| Oxgang, 
What it is, 69a * 


Panel. See Array, Challenge. 
The fignification of the word, 158 b 
Papiſts. 
Their diſabilities, 9627 


T H E 


Pardon. See Corruption of Blood, Felony. 


Pardon after attainder no reſtauration of blood, 391 b J, 
2a + 

Where a pardon after the action brought, and before judg- 

ment, ſhall diſcharge the party ot an amerctament, 


126 6 f | 
Park. See Foreſt. 


Parliament. See Statutes, 

The deriration of the word, 110 a + 

The court of parliament what, and of what members it 
conſiſteth, 109 b C 

How called in ancient times, and how called this day in 
other countries, 110 a + 

The antiquity and juriſdiction of this court, 110a © 

The number of ſeſſions of parliament ſince the Conqueſt, 
ibid. | 


Parol Nemur. See Age. 


Where the parol ſhall demur for the nonage of one parce- 


ner, where her ſiſter is of full age, 164 a + 


Parſon and Patron. See Aid, Confirmation, 
Diſcontinuance, Leaſes, Preſcntation, Quare 


Impedit. 


The legal acception of the word (parſon), and why ſo called, 
300 a © 

W ho ſaid to be a parſon imperſonee, 300 b + 

To what intents a parſon or vicar eſteemed in law to have a 
fee ſimple, and to what but for life, 67 a *, 300 b, 


+1 a * . . . * 9 
What actions a parſon may maintain in his politick capa- 


city, and what not, 341 a J, bt J., 312 2 9 
Where one church may have two parſons, and where two 
incumbents ſhall be ſaid but one parſon in a church, 
182 . 
Where 5 parſons be in debate for tithes above the fourth 
part, one man being patron of both churches, no in- 
dicawit lieth, 243 a * 3 
Where a rent granted by the patron and ordinary in time 
of vacation ſhall bind the ſucceeding parſon, 343 b q 
Where an annuity granted by the parſon and ordinary ſhall 
bind the ſuccetſors without aſſent of the patron, and 
where not, 343 b J, 344 a 1 EF 
Where the patron and incumbent may charge a donative in 
perpetuity, 3ot b f, 344 a f. : | 
The fee ſimple of the parſonage in abeiance, and in no per- 
ſon certain, 342 a, 343 a a 
Where by the death of the parſon the freehold ſhall be in 
abciance, 342 b 


Partition and Parceners. See Age, Damages, 
Entry Congeable, Eſtoppel, Jointenants, 
Judgment, Parol Demur, Releaſe, Rents, 
Stat. Glouceſt. c. 6. and 32. II. 8. c. 32. 


Parceners, whence ſo called, 163 b 4, 164 b + 
The deſcription and diviſion of parceners, 163 a 


Of what inheritances coparcenary may be, and of what 


not, and in what manner partition ſhall be made, 
164 b * q, 165 a 1 
Where parceners ſhall be deemed in law as one heir, and 
where as ſeveral heirs, 163 b J, 164 a f, 196 b * 
To what purpoſes parceners are ſaid to have ſeveral free— 
holds, and to what but one, 164 a * 
Where parceners in ſeveral degrees ſhall join in a real action, 
and where not, 164 a J, 169aQ9,b+ 
The ſeveral ways of making partition, and what partition 
mall bind, and by what perſons, and what not, 165 b, 
166 a and b, 167 a, 169 u f, 170 4 J, b, 171 a, b + 
What act by one parcener ſhall be deemed in law a diviſion 
of the coparcenary, and what not, 167 bf * 174 be 
The ſeveral judgments in a partition, and upon which a 
writ of error lieth, 167 b *, 168 a + 
Where upon partition made, the eldeſt daughter ſhall have 
election, and where not, 166 a J, b 4, 167 a 1, 168 a +, 
be, 186 be. 
Where ſuch partition fhall be good without deed ; ben be- 
tween jointenants, 169 a + 
Of an alrowten, how to be, 402 a * | Te, 
Where 4 rent, &c, granted for owelty of partition, ſhall 
be good without deed, and where not, 169 a ©, b + 
Where a rent is granted” generally for owelty ot partition, 
out of what land it ſhall be intended to iſſue, 1069 b + 


Ss 


b 9 - 


Where a rent is granted to two coparceners for owelty of 
partition, or where reſerved upon a feoffment in fee, in 
yo nature they ſhall be ſaid ſeiſed of this rent, 109 

hs. 


Where a rent granted by the huſband for owelty of parti- 


tion thall bind the wife, 169 b ol 

Where partition made between the ifſue in tail, and her 
ſiſter not inberitable to the tail, ſhall bind the ifſue ; 
ſecus of a partition between iſſue and a ſtranger, 140 b + 

Where a partition between baſtard eigre and mulier puiſnes 
ſhall bind the ulier and her heirs, 170 b“, 244b + 

Where a partition in chancery ſhall be avoided by an in- 
fant ; /ecus where a writ of partition is brought and 
judgment had, 171 a 

Where the iſſue of one parcener upon the not diſcent of 
aſſets ſhall enter into the moiety of lands in tail allotted 
to the other parcener, 172 b, 173a+ 

Where by a partition againſt common right, the parcener 
ſhall be liable to charges made fince the diſcent, 173 a f 

Where by the eviction of part of the land allott-d to one 
parcener, the whole partition ſhall be defeated, and 
where nut, 173 b*Q, 174a* + 

Where the privity between parceners being deſtroyed, the 
condition and warranty in law ſhall be extinct, 174 a * 

What ſhall be ſaid a ſufficient continuance of the privity 
to take advantage of ſuch warranty, &c. and what not, 

194a% bf 

Where the feoffee of one parcener ſhall have aid of the 
other parceners to deraign a warranty paramount, and 
where not, 74 a J, b 


Where, by whom, and againſt whom, a writ of partition 


lay at the common law, and where and by whom 
it lieth at this day, 175 a, b + 

The difference between a partition and exchange, 51 4 J, 
172 b“, 196a * f 

Parcener by the cuſtom deſcribed, 175 b * 

The manner of partition in hotchpot, and where ſuch par- 
titzon ſhall be made, and where not, 167 a, b, 177 ay 
178 b. 179 a, b 

Who ought to be firſt agent in ſuch partition, and to 
whom the .ands ſhall deſcend in the interim, 176 b + 

Where after ſuch partition the lands given in frankmarriage 
ſhall be of the nature of lands defcendible, 177 þ®* | 

Where in ſuch partition the value of the lands, &c. ſhall 
be accounted as at the time of the partition, and not as 
at the time of the gift, 179 a ; 

Upon whom the reverſion of ſuch eſtate in frankmarriage 
ſhall deſcend, 179 a * 

Where a partition between three parceners, one to hold in 
ſeveralty, and the other in parcenary, ſhall be good, and 
where not, 180 a + * 

Where one daughter difleiſes the diſcontinuee of her father 
to the uſe of herſelf and her fiſter, and being ouſted by 
the diſcontinuee recovers in an aſſiſe, by the agreement of 
the other ſiſter after they ſhall be jointenants and no 
parceners, 374 a N . 

Where a tenancy by homage deſcends upon divers parce- 
ners, the eldeſt alone, and where all ſhall do homage, 
67 a g, bt 


Paſcuum, Paſtura. 


The waning of the words, 4. 
Patents. See Grant, King. 


Payment. 


Where payment of money in ſhew and appearance and not 
really. ſhall be no performance of a condition, 209 b 
Where the mortgagee dying before the day, payment ſhall 
be made to his executors, and where to his heirs, 209 
b* H. 210a + SN 0 

Where upon condition of payment to one, h's heirs and 
alſigns, payment to his executors ſhall be a good per- 
formance, and where not, 210 a * 

Where upon payment of money at ſeveral davs, an action 
lieth for not payment at each day, and where not before 
the laſt day be paſt, 47 b®, 292 b 


Per que Servitia. See Attornment, Quid Juris 
clamat. | | 


Where tenant in tail ſhall be compelled to attorn in a per 
ga ſervitia, 316 b + 

Where ina per que /erwitia the tenant ſhall not be compelled 
to attorn until allowance of his privileges, 320 b * E 

Where upon grant of a ſeigniory for life, the remainder in 
tee, he in the remainder after the death of the tenant 


for life ſu Il have a per guæ /ervitia, 252421 


Pew. 
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Pew, 


What it is, 5 b 


Piracy, See Attainder, Felony, 


Pleadings and Pleas. See Departure, Double 
Plea, Stat. 23 H. 8. 6.5. 7 FJ. 1. c. 5. 
36 E. 3. c. 15. | 


Placitum, unde, 17 u, 103 a 7 

The commendat on of good pleading, and the means to 

attain toit, 17a“, 168 4 , 303 a l 

Pleading a good argument in law, 115 b* 

Rules concerning the matter and order of good pleading, 

936 * 

The . parts of pleading, and by what names diſtin» 
ouiſhed, 303 bY 

Where plea of every man ſhall be conſtrued moſt ſtrong ly 
againit himſeit, 303 b + 

Things done beyond ſea, how to be pleaded, 261 paſſim 

When neceſſary circumſtances implied by law need not be 
expreſſed, 303 b *, 216 b 

Double plea, when good, 401 b f 

Of payment of bonds, how, 401 a 7 | 

Where a defective plea ſhall be made good by the plea of 
the adverſe party and where not, 303 b * 

Where ſurplaſage ſhall vitiate a plea, and where not, ibid. 

What pleas ought to be averred, and what not, 303a 

Plea by argument or rehearſal, not good, 137. 

What certainty is required in counts, bars, replications, 
eſtoppels, &c. 303 a * 

Where an inducement to the matter generally alledged in 
the plea ſhall be ſufficient ; /ecus of the matter itſelf, 
30 


3 1 . * . * - 
Where a general allegation of proceedings in eccleſiaſtical 


courts, or a matter of record in pleading ſhall be ſuf. 
ficient, and where not, bd. . 

V hat «ſtates in pleading may generally be alledged, and 
where the commencement of particular eſtates muſt be 
ſhewed, and the life of the tenant averred, and where 
not, 323 b 7 | 

Where and in what kind of pleading the donee or leſſee 
ought to all. dge ſeiſin in his donor or leflor, and where 
Cam edimijit, Or CUR dedit, SD.. 303 4 W 

Where the party may plead pertormance of a'l covenants 
generally, and where they ought to be ſpecially pleaded, 
303 b * 

Where the concluſion of a plea (et int & fic) ſhall be a 
waiver of a ſpectul matter, and where not, 761d. 

Where a thing is done by force of a warranty or authority, 
it ought to be pleaded, 283 a *, 303 b F 

Where a ſpecial cauſe of juſtification or excuſe may be 
given in evidence, and where it ought to be pleaded, 
282 bY, 283 u per ot. tag. 

Where the tenant by his talſe plea ſhall loſe a benefit or ad- 
vantage given him by the law, 23a f, 366 a * 

How a feoffment in fee, and a leaſe for. years ought to be 
pleaded, 20 bY, 201 a + 

Where in pleading an eſtate of freehold, the party ſhall 
not plead an entry; ſecus of an el:ate for years, 201 a 1 

Where in pleading the party ſhall be ſaid /eiffrus in dom?- 
rico 7 ſeodo, and of what things ut de feodo & jure, 
17a HJ, b“ 

The neceſſity of making a defence in every plea, 127 b* N 

The form of a defence in a perſonal action, 127 b * 

The effect and e nſequence of ſuch defence, 127 b * N 

here at this day atter demurrer, judgment ſhall be given 
according to the matter in law, without reſpect to the im- 
perfection of the pleading, 304 b * © 

The courſe and eſtimation of pleading in the time of 
E. 1. E. 2. Z. 3. H. 6. &c. 334a9, b* 


Plenarty. See Advowſon, Parſon, Quare Impedit. 


Where and againſt what perſons plenarty ſhall be by inſtitu- 
ti»n, and againſt whom not until induction, 119 b J, 
344 4 7 

Where and againſt whom plenarty was a good plea in a quare 
impedit, or darrein preſentment at the common law, and 
«here not, 133 iq, 1312+, 344b 1 

Where trial ot plenarty ſhall be by the common law, and 
where by certificate of the biſhop, 344 a J 


Plough-Land. | 
What it is, 69 a C, 86 b * 


Ti AT BL .B, 


Poſſeſſion. See Curteſy of England,. Guardian, 


N 


Preſentation, Quare Impedit, Right. 


9 of poſſeſſion, a violent preſumption of titte, 


6bY | | 
Where a long poſſeſſion anciently took away a right of entry, 


7b* 


— 


23 
Where a poſſeſſion of a parcel of the land demiſed ſhall be 


a poſſeſſion of the whole, and where not, 48 b 

Where the polictſion of a leilee for years ſhall be the poſ- 
ſeſſion ot him in the reverſion, ig a *, 243 a + 

Of what things a man cannot be put out of poſſeſſion, and of 
what only at his own election, 306 be, 3074 1 

Where divers perſons being upon the land, the law ſhall ad- 


judge the poſſeſſion in him that right hath, and where not, F 


368 a1 * 


* 


245 b+ 
What ſhall be a ſufficient poſſeſſion to make the ſiſter or 


uncle, &c. to inherit, and what not, 11 b * J, 14 b, IGa, z 


28140 
Of what things and eſtate a 5 fratris may be, and 


of what not, 14 b * J, 15 b * ö 


Where there ſhall be poyeſiio fratris without entry, et è con- 


verſe, 15a * 4 
Poſſibility, See Grants, 


A gift to a man and woman not married, or where one or 


both of them are married elſewhere, and to the heirs of 


their bodies, a good tail for the poſlibility, 20b q, 20 b 4 


Poſſibility upon a poſſibility rejected in law, 25 b J, 184 a + 
Pound. See Diſtreſs, 


The writ of parco facto, whence ſo called, and where it 1i-th, 


47.” 3 
Where the defendant may juſtify in that writ, and where 


Præci pe. | 
The ſeveral writs of preecipe, 101 b f, 139 b * 


What words are proper, what not, and how to be ranged in 


a præcipe, 40a f 
Premunire. See Attainder, 


Whence ſuch writ ſo called, 129 b“ C 

The judgment in a premunire, 129 b 

The nature and quality of the off-nce, 130 a +- 5 

What lands, &c. forfeitable by attatuder in præmunire, an 
what not, 130 a f, 391a q | 

Where ſuch attainder ſhall be a good plea in diſability of the 
perſon to bring an action, 129 b * | 


Preſumptio, 


wid et quotuplex, 6b © 
Where the preſumption ſhall ſtand till the contrary is 
proved, 67, 373 bh 
Where it ſhall be preſumed that the interlineation of a deed 
was at the making of it till the contrary is proved, 401 a* 


Prerogative. See Entry, Grants, Queen, Re- 


mitter, Wardſhip, Warranty. 
The 222 and ſignification of the wery | ( prerogative), 


and by what names called anciently, 
Where the grant of a reverſion to or by the king, ſhall be 
good without attorament, 109 b“, 314 b * q 
Where the title of the king and a common perſon concur, 
the king's title ſhall be preferred, 30 b + 


Where a man being indebted to the king and to a common. 
perſon, the common perſon ſhall be ſatisfied before the 


king, and where not, 131 b“ 


Where the king after ſeizure of the temporalties ſhall pre- 
ſent to a church which voided in the life of the biſhop, 


9o 2 1 | | 
Where the king gave land with his couſin in frankmarriage, 


by the death of the feme without iſſue, the eſtate of the 


huſband ſhall determine; /ecus of a gift by a common 

perſon, 21 b J 3 
Where a quare imprdit lay by the king at the common law 

upon an uſurpation, but not by a common perſon, 344 b + 


Plenarty in a quare impedit no plea againſt the king, 133 a F, 


44 b 1 


3 FI. 
Where the king may revoke his preſentation after inſtitu · 


tion, and be fore induction, 344 b 


In 


Where the ſeizure of the king without cauſe ſhall be ad- 
Judged the poſleſſion of him for whoſe cauſe he feiſed, .-- 
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In what caſes the king's grant with a non ob/ante ſhall diſ- 

nſe with the penalty of a ſtatute, and in what not, 

and where it ſhall be good without a non obflantr, 99 a f, 
1:0a*, 244a * | 

What ſhall be ſaid a good plea againſt the letters patent of 
the king, and what not, 260a a“ 

By what act an eſtate ſettled in the king ſhall be deveſted 
without petition, or mon/trans de droit, and by what not, 

* 

Wire an advowſon ſhall paſs from the king within the 
words (cum pertinentlis) without expreſs mention, and 
where not, 77 a |; : ; ; 

Where an act of parliament ſhall bind the king without 
being named, and where not, 43 b“, 98 b J, gga *, 
120a * | 

Where an act done by the king during his nonage ſhall bind 
him, 43 a f 

Where a gift to the king, without the words (heirs or ſuc- 
ceſſors) ſhall paſs a fee ſimple, 9 b N 


Upon ſuch purchaſe by the king, in what capacity he ſhall, 


be ſaid ſeiſed, 16a f, 190a © 

Where the perſon of the king ſhall alter the nature of a 
diſcent, 15bC . ; 

Where the grant of the king, wherein he is deceived, ſhall 
be void, 27 a * | "he | 

No laches imputed to the king, 41 b“, 57 b*, gob *, 
118 a J, 119 a f, 294 b f, 344 bt _ . 

Where upon a gift to the king, and the heirs of his body, 
before ſtat. V. 2. an alienation by him before iſſue, was 
no bar of the reverſion, 19 b F 


Preſcription. See Cuſtom, Que Eſtate, 


The definition of a preſcription, 113.4 f 

How it diſtereth from a * nou 113 b 

The incidents inſeparable to a preſcription, 113 b 

To what things a man may make title by preſcription with- 
out charter, and to what not, 114 a J, be, 144 a 7 


Where a title to lands by preſcription ſhall be good, 195 a C + 


By what means a title by preſcription or cuſtom may be 
loft by interruption, and by what not, 114 b * 

Where u preſcription or cuſtom may be alledged againſt an 
act of paihament, and where not, 111 bf, 115a J, 
b + 

How a man cught to preſcribe in things which lie in grant, 
and how in things which lie in livery, 121 a | 

What ſhall-be a ſuſticient continuance to make a title of 
preſcription, and what not, 113 b, 114 a 

Preſcription for common, exclulive of the lord, is void, 
122 a 7 

for ſolam wviſturam terre, excluſive of the lord, is 
gocd, ib. d. ; 


Preſentation, See Baron and Feme, Prerogative, 


The deſcription and derivation of the word, 120 a f 

How many ſeveral ways a church preſentative may become 
void, 16:0, ; 

Where a preſentation by parol ſhall be ſufficient, 120a * 

Where one jointenant or tenant in common preſents, . or 
both preſent ſeverally, the ordinary may admit or re. 
tuſe ſuch preſentee at his pleaſure, 186 b q 

Where two parceners preſent one clerk, and the other two 
another, the ordinary may retuſe both, ibid. 

Where the preſentation of one parcener in the turn of an- 
other after partition ſhall not put the other out of poſ- 
ſeſſion, 243 a | 

Where the 4everal preſentations of parceners ſhall not make 
the church litigious, 1%. 

Preſeatation in time of war, and admiffion and inſtitution in 
time of peace, ſhall not put the patron out of poſlethon, 
249 b q : 

Where a preſentation to a church in time of vacation of an 
abbathy ſhall not put the ſucceflor out of poſleſlion, 
263 b * ; | 

Where by preſentation to a church donative, and admiſſion 
and inſtitution, the church is for ever become preſcnta- 
tive, and where not, 344 a + 

How donatives firſt began, and how they may be created at 
this day, 344 

Where the huſband ſhall preſent to a church, which voided 
in the life of his wife, 120a {| . 

Where upon diſcent of an advowſon to divers parceners, 


the eldeſt and her aflignee ſhall have the firſt preſentment, 
166 b *, 186 b q | 


Primer Seiſin. See Livery out of the Hands of 
e : de King.” 


Where it ſhall be due to the king upon the death of his te- 
;  Nint, and wiere not, 77a * 


T A HL. ©B, 


What value ſhall be paid to the king upon livery or primes 
Seifm, 57 a | 

At what age the king ſhall have primer ſtiſin of the heir of 
his tenant in ſocage, 91 b 7 


Privies and Privity. See Attornment, Homage 
Aunceſtrel, Parceners, Releaſes. 


The ſeveral forts of privies, 271 a * 

What privity between jointenants, what between tenants 
in common, and what berween parceners, 169 a *, 
200 b 5 

Where a privity once difcontinued, ſhall for ever be extinct, 
12032 Y, B+ -. 


| Profeſhon. Ste Monk. 


When a man ſhall be ſaid to be profeſſed in religion, 132 a f, 
135a 1 

At what age a man may be profeſſed in religion, 137 a + 

To what purpoſes a profeſſion hath the effects of a natural 
death, and to what not, 132 4 0, b * 


Where and what profeſſion in religion ſliall diſable the party 


to bring an action, and where, and what not, 132 b * 
Where the huſband and wife may be profeſſed in religion 
without either's conſent, and where not, ibid, 


Property. See Bailiff, Replevin. 


The ſeveral kinds ot property, 145 b“ 

Where in a replevin, the claim of property by the deſen- 
dant, ſhall hinder the delivery of the goods by the ſlieriff, 
ibid. 2 

Such claim of property by the bailiff or ſervant of the de» 
tendant not available, ibid. 

How altered, 400 b © 


Proprietaæte Prebandl. 


When this writ is to be ſued, 145 


Protections. See Quare Impedit, Stat. 13. R. 2. 


C. 16. 


The ſeveral ſorts of proteCtions, 130 a * 


Protections cum clauſuid velum. Why ſo called, and the ſeve- 
ral kinds of them, 7%. 

Protections gaia profefturus, and quia moraturus, what, and 
why fo called, 414d. 

For what cauſes ſuch protections are grantable, and for 
what not, 130a © | 

For what perſons ſuch protections are allowable, and for 
what not, 130 a J, b + 

In what action or plea a protection caſt for one defendant, 
mall 12 the plea without day for all, and in what not, 
104 

Where and what protection may be purchaſed peudente pla- 
cito, and where, and what not, 130 b 

At N time a protection may be caſt, and at what not, 
20%. 

Where a protection caſt at the 2 privs, and repealed be- 
fore the day in bank, ſhall notwithſtanding fave the de- 

fault of the party, and where not, 101d. 

For what continuance ot time ſuch protections ought to be, 
150b*, 254 b 

To what places ſuch protections ought to be directed, and 
ro what not, 130 b q - 


In what actions protections are allowable, and in what not 


I * 69 | 
Under what ſeal, and to whom they are directed, 131 a * 


What perſons ought to allow or ditallow of them, 131 a 


By whom they may be cait, and in what manner, #5. 


By what means they may be avoided, and by what not, 


131 4 J, by . 
Where upon a repeal of the protection, a reſummons or re- 
attachment may be had within the year, 131 b + 
Protection guia indebitarus nobis exiftit What, and where it 
lieth, 131b*F 
Protection cw clauſils nolumus, why ſo called, and where 
it lieth. 130a*F, 121 b * 
Where a protection {hall be allowed againſtthe queen; /ocus 
aguinſt the king, 131 a f, 133 b F . 


Proteſtation. See Per que Servitia, Pleading, 
Quid Furis clamat. 


The deſcription of a proteſtation, 124 b 2 
Where a proteſtation ſhall avail the party, albeit the iſſue 
be found againſt him, and where not, 125 42 J, 12064 N 
Where 


E 1 


Where the tenant hall not be compelled, to attorn without 
entry of his proteſtation and allowance of his privileges, 


4320 b 
Pudzeld. 
The lignification of the word, 233 a J. 


Purchaſe. See Baron and Feme, Eſtates, Fee, 
Freehold, Infants. 


Tho deſcription and derivation of purchaſe, 3b“, 18 4 J, 
b 

What perſons are of capacity to purchaſe, and what not, 
ard who to their own ule, and who only to the uſe of 
others, 2a b. 3 a and b 1 

What ſhall be ſaid à good name of purchaſe, and what not, 
3a, 22, 24, 27, 163 

The ſeveral conveyances of purchaſe, 10a * 


Purpteſture. See Abatement. 
The etymology and fignification of the word, 277 b + 


Quare Impedit. Ses Advowſon, Nonſuit, Ple- 
' narty, Preſentation, Releaſe, Stat. W. 2. c. 5. 


What remedy againſt an uſurpation and plenarty at the 
common law, and what at this day, 244a J, b + 

Where and why at the common law, a quare imped:t lay of 
a church in ales in the county next adjoining, 134 b + 

Damages at the common law not recoverable in a guare in- 

edit, 17 b“, 344 bf * 
Where a guare impedit lay at the common law by a common 
rſon, and where not, 344 b 

Where, and by what means a common perſon might remove 
an incumbent at the common law by guzare impedit, and 
where; and by what not, 14d. 

Where an uſurpation by collation ſhall not put the patron 
out of polleſloa ; fecus of him that hath a right ot colla - 
tion, ibid. 2 


Where the patron by preſcating as procurator to another, 
1 


ſhall put himſelf out of poſſeſſion, 52a ; 
Where an uſurpation after judgment and before execution, 
ſhall put the recoveror out of poſſeſſion, 238 a + 
Where upon a grant of the three next avoidances, the uſur- 
ation of the grantor at the finſt avoidance, ſhall not put 
is grantee out of poſſeſſion, as to the other two, 249 a * 
Where a preſentation by one jointenant ſhall ſerve for a 
title in a quatre impedit brought by the ſurvivor, 186 b. 
Where in a quare impedit by two tenants in common, the 
death of oe (hall not abate the writ, 198 a . 


Where a quare impedit lieth of a church donative, and the | 


_ writ ſhall ſay, quod permittat ipſum preſentare, Sc. 3444 7 
Where in a gare imped:t brought within the fix months, 
the incumbent ought by be named, or otherwiſe he ſhall 
ot be removed b 9 
Were ide clerk the rightful patron being inſtituted 
endente lite in a quare impedis, between the biſhop and a 
ſtranger, he (hall not be removed ; ſecus ot an uſurpation, 


b 
Where - biſhop being named in a guare impedit, ſhall not 
preſent by lapſe penaente lite, ibid. ; 
Where in ſuch caſe time devolving to the metropolitan, ar 
the king, they ſhall collate, albeit they be not named in 
the guare impedit, ibid. : S 
Where the church of the wife becomes void during the co- 
verture, the huſband ſhall maintain a guare impedit in his 
own name, 3512 J 


Where the patron being outlawed, a ſtranger uſurps, and 


fix months paſs, the recovery of the king in a quare im- 
pedit ſhall be a continuance of the adyowſon to the patron, 
63 b* 
Comtlance not grantable in a quare impedit, 134 b + 
A releaſe of actions real or perſonal, a good bar in a guare 
impedit, 285 à J, by bs 
A protection not grantable in a guare impedit, 1312 f 


Quarentexa, 


The meaning of the word, 5 b f ; 
Where the wite ſhall, and where ſhe ſhall not have it, 


32 b, 34bt 


Queen. 


An exempt perſon from the king, and where ſhe may grant 
and purchaſe, ſus and be ſued without him, 3 a t, 
13324 NT 

Her ſeveral prerogatives agrecing with thoſe of the king, 
133 4 J, bt, 127 at 


E A A K | 


Where ſlie partaketh of the condition 

W 6 He UUL9BD of common, perfone, 
ere the queen, albeit The be an alie 

endowed, 31 b+ 3 Jew, ſhall be 


Que Eſtate. 


In what things a preſcription by a gue efate ſhall be good, 
and in what not, 11 85 7 OE TY th 
Where a man may plead a gue efate of a thing that lech in 


grant, and where not, 121 a ® 


By whom, and of what eſtate ſuch plea ſhall be good, and 


by whom, and of what not, 121 a | 


In what perſon a gue eftate ought to be alledged, and ing 


what not, 121 b 


Quid Juris clamat. See Attornment, Infant, 
Per que Servitia. 


Where the particular tenant ſhall be compelled to attorn in 
a gutd juris clamat upon grant of the reverfion, and where 
not, 218a N N s A 

Where the lefice ſhall not be compelled to attornu in a guid 

#ris, Sc. until allowance of his privileges, 320 b + 

Where in a quidjuris clamat, by baron and feme, the privi- 
leges of the leflec ſhall be centred of record notwithſtande 
ing the coverture ; cus in caſe of an infant, 320 b 

Tenant in tail not compellable to attorn in a quid juris cla- 
vor” 1 _ in a per gue ſervitia, or quem redditum reddit, 

1 

Where one parcener grants her eſtate in a reverſion by ſine, 
the 228 ſhall have a guid juris clamat for a moictys 
310 

Where the reverſion of a rent-charge upon a grant for life 
is granted over, a guid juris clamat lieth againſt the gran- 
tee for life, and not againſt the tertenant, 311 b 

Where the nonſuit of one plaintiff in a quid juris clamat 
fall he the nouſuit of both, 139 4a 1 | 


Quod Ki deforceat. See Stat. W. 2. c. 4. 


Where and againſt whom ſuch writ lieth, 331 b * 

The form of 5a writ, 388 a 1 2 ; $540 n 

Where upon a recovery by default in an action of waſte, a 
g ei deforceat lieth, 355 a and b 

Where it lieth upon a recovery by default in an afiſe, 3 55b* 

Where notwithitunding he in the reverſion is received v 
the default of tenant for life, and a verdict found again 
bim, a quod ei deforceat lieth by the tenant, 355 b 

Where it lieth upon a recovery againſt baron and feme, 
22 = ok W. 2. ſaith againſt tenant in dower, or for 

ife, 356 a 

Where it lieth not by the wife upon ſuch recovery after the 

death of the huſband, 5 | is " 


Radmans ⁊nd Radchemiſters, 
Who they are, 5 b*, 86a + 


Ranſome. See Fines, 


What, and whence derived, 127 a *% 


Rape. 


The ſignification of the word, 123 b f 


What offence accounted in ancient time, and bow puniſied, 


and what at this day, 181d. 


Rationabili Parte Bonorum. 


Where and by whom ſuch writ lieth, and where, and by 
whom not, 176 b DOIN 


Raviſhment of Ward, See Marriage, Stat. 
W. 2. c. 35. Wardſhip. 


Where and by whom it lieth, 98 b * 


Where it lieth againſt the ſovereign of a houſe of religi 


for admitting the heir to be there profeſſed, 137 a 


| Rebutter. See Voucher, Warranty. 
The fignification and derivation of the word, 303 b Q, 


365 a® 
Where an aſſignee ſhall rebut by reaſon of a warranty in 
law, and where not, 384 b oſt 
> N | Where 
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Where a diſſeiſor, &c. or other tenant not privy in eſtate, 


or to the deed, ſhall rebut, and where not, 389 a J 


Recluſe. See Entry Congeable, 


The ſignification and derivation of the word, 258 b * 
Where the entry of a perſon recluſe ſhall be tolled by a 
diſcent without claim, 74:4, 
Where' ſuch perſon ſhall appear by attorney, where others 
mult in proper, perſon, 258 b * 


Record, See Court, Outlawry. 


Record, what, and whence derived, 115 b J, 260 a + 

How triable, 117 bQ, 260 a + 

When a record is alterable, and when not, 260 a * 

Nel tiel record, no plea againſt the king's letters patent, 
thit. 

Outlawry, no prejudice until it be of record, 128 b +, 
288 b ® | 


Recovery. See Error, Executor, Falſifying of 
Recovery, Forfeiture, Remitter, Statutcs 


. c. 3. 14. El. e. 8. 21. H. 8. c. 15. 
The etymology and ſignification of the word, 1894 2 . 


What remedy at the common law he in the remainder or 
reverſion had upon a feigned recovery ſuſſered by tenant 
for life, and what at this day, 356 a, ' 362 a 

Where upon a recovery againſt tenant in tail execution may 
be ſued againſt his iſſue, and where not, 361 b J 

Where a recovery by default againſt one out of the realm in 
the king's ſervice ſhall not be avoided by error, 260 b * 

Where the recoveror ſhall have waſte, or diſtrain for a rent, 
for which the recoverce could not, and where not, 104 b 


Recovery in Value. Fee Execution, Voucher, 
Warranty, 


Where lands by purchaſe ſliall he liable to execution in va- 
lue in caſe of a warranty by diſcent, and where not, 
102 a0 

Where the lands which the vouchce had at the time of the 
voucher, or uarrantia charter brought, ſhall be liable to 
execution in value, notwithſtanding alienation before 
judgment, 16/4. 

V here a recovery being had againſt tenant in tail, and his 
wife who had nothing, upon a recovery over the recom— 
Pence ſhall eaure to the hulband only, 370 b q 


Rediſſciſin. 


Where it lieth not upon a recovery in a writ of right cldſe 
in nature of an atiſe in ancient demeſue, or in au allife of 
freſh force by bill, 154 a q 

When given, and in what caſe, 184 a * 

Where it lieth againſt one difſeiſor above, albeit the recovery 
in aſſiſe was againſt two ; /ecus where one diſſeiſor and a 
ſtranger rediſſeiſe the plaintill, 154 b 

Where it lieth not avainit the huſband and. wife upon a re- 
covery in afiiſe againſt the wife, but where the wife was 
plaintiff in the ailiſe, ſhe and her huſband may join in the 
rediſſeiſin, 21d. 

Where two ſeveral rediſſeiſins may lie upon one recovery 
in aſſiſe, 1514. i | 

Where it lieth againſt the diſſeiſor, and his feoffee after the 
ſecond diſſeiſin, ibid, | 

Where it lieth not againſt the tenant in the firſt aſſiſe, being 

no diſſeiſor, albeit he diſſeiſe the plaintiff after, 154 b * 

Where it lieth upon a rediſſeiſin of parcel of the tenements 
formerly recovered, 1814. | 

Where it lieth of a rent-ſeck by ſurpluſage formerly reco- 
vered by the meſne as a rent ſervice, 154 b * ; 

Where it heth by tenant in tail after poſſibility, &c, upon a 
recovery by him being tenant in ſpecial tail, i572. 

Where it lieth upon a redifleiin of a common after a re- 
covery of the land out of which, &c. ibid. Dos 


Regiſter of Writs. 15 
What, and its antiquities, 16 b ©, 37 b &, 19a% _ 
Relation. See Alien, Attornment, Bargain 


and Sale, Conditions, Felony, Grants, Leaſes, 
t . Re leaſes. | | 


| 20bt : 


How the word (predia”) in grants ſhall have relation, 


A nn. 


How the word (radem) ſhall have relation where. two 
things Arc mentioned before, 20.b + | 

The relation and force of the word (inde) £2 be, 203 2 * 

Where a feoftment relating to the eſtate of another, ff all 
paſs a fee-fimple without the word (heirs) gb 

Where and to what intents an eſcheat or forfeiture ſllall 
relate to the time of the felony committed, and where 
and to what not, 13 a 8, 390 b * 

Where a relation ſhall not work a wrong or charge to a - 
third perſon, 150a * 

Where the relation of an eflate gained by wrong ſhall not 


defeat an eſtate ſubſequeat gained by right, 277 BY 


4» 
Releaſes, See Action, Conditions, Confirmation, 
Exccution, Grants, Relation, Reſervation, 


Waſte, | 


The form of a releaſe, 264 b + : 

The ſeveral ſorts of releaſes, 264 a J, b * : 

The proper words of releaſes, and what words ſhall be {aid 
to amount to a releaſe, and what not, 264 b *, 305 a 

What aft by him that right hath ſhall be ſaid a teleaſe in- 
law of his right or action, and what not, and how it dif- 
fereth from a releaſe in deed, 164 b * X 4 

How many ſeveral ways a releaſe may enure, 193 b *, 
273 b s — 

White a releaſe of right to one that hath neither freehold 
in deed or in law ſhall be good, and where nor, 265 b &, 
266a f, bC, 267a 1, 284 a f. bt * 8 

Where a releaſe of an annuity to the patron in time of va: 
cation {Iutl Ve good; /ecus to the ordinary, 266 a + 

Where privity mall be requifite to the releaſe of a right,” 
and where not, 2654 7, 268 a *, 255 a + 

Where and by what means a diflcifee may releaſe his right 
for life only, and where and by not, 264 b & | ; 

Where by a relcaſe of all right in the land, a power or aus 
thority ſhall be determined, and where not, 255 bf 

Where ſuch releaſe ſhall not extinct a future right or poſ- 
ſibility, 264 a +, b * 

Where a releaſe of dower to him in the reverſion upon an 
eſtate for life ſhall be good, 264 a * . 

Where a releaſe to the tenant for life ſhall enure to him 11 
the reverſion or remainder, & & conver/o, and where not, 
4. er tot. pag. 275 AQ, bf *, 279 b f, 285 bY, 
2 

Whete and to what purpoſes a releaſe to him that hath but 
a bare right ſhall be good and available, and where and 
to what not, 267 4 J, 268 a 14, by, 269 2 * 

How many ways a ſeigniory, rent or right way be releaſed, 
263 a * 

Where a releaſe to him that hath no eſtate or right ſhall be 
good, 265 b FJ. 268 as, 269 a F 

Where a diffciſor makes a releaſe to one and his heirs pur 
auter vie, a releate by the difleiſee to the heir after the 
death of the leſſee before entry ſhall extinct his right, 
275a*®* 

Where a releafe to one diſſeiſor ſhall enure to his compa- 
nion, and where not, 194 a J, 275 b J, 276 a per tot. 
ag. 378 a * 

Where a releaſe by the patron to one uſurper ſhall enure 
to both, 194 a *, 2704 * 

Where a releaſe to one feoffee of the diflerfor ſhall enure to 
both, 194 b, 270 a FJ, 257a+F- : . 
Where a releaſe to one treſpaſſor ſhall be available to his 

companion, 232 2 + 

Where a releaſe to the executors ſhall be a good bar in an 
action againſt the heir, 232 a * f 

Where and to what purpoſes after a feoffment in fee by the 
tenant, the relcaſe of the lord ſhall be good to the feoffor, 
and where and to what not, 269a fl. b i 

Where ſuch feoffor ſhall take advantage of a releaſe by the 
lord to the feofize, but not à conwerſo, 209 b * 

Where a releaſe to the aſſiguee of tenant for life ſhall be a 
good plea in an action againſt the tenant tor waſte done 
before the aMgnment, 269 b * g 

To what purpoſes a releaſe to a leſſee for years before en- 
try, or to him that hath a future intereſt, ſhu!l be good, 
and to what not, 46 b , 27042 

Where a releaſe to one in reverſion or remainder for years 
ſhail be good to enlarge his citate, 270 a * 

Where the releaſe by one joint leilee for years to his com- 
panion ſhall be god before entry, 250 b + 

Two grantees of the next avoilatice, a relcate hy the one 
to the cther before the church vous, good ; /ecus after, 
270 b + 

Where a releaſe to a tenant at will ſhall be goo to enlarge 
his eſtate; /ecus to a-tenant at tufferatice, 270 b N. 
2712 | {4g 

Where, upon a feoffincat in truſt the ſcoffer occupies and 
takes the profits, a releaſe to him by the fevers ſhall be 
pood; 271 8% bj 272 8, b 
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Wat cell be faid a fuſſtetent privity whereupon a releaſe 
may enure by way of enlargement of the eſtate, and 
what” not, 272 b J, 273 a per tot. pag. | 

In what releaſe words of limitation are requiſite to the paſ- 
fling of an inberitance, and in what. not, 273 bf *, 
274 a FJ, by, 275 at, zv80a® 

Vhere a teme covert is tenant for life a releaſe to the huſ- 
bund and his heirs ſhall be good, 173 bY 299 a J 

Where a releaſe to tenant by liatute-merchant, &c. or 
guardian, which hold over tor the value, ſhall be good 
to enlarge their eſtates, 273 b“ | 
flee for ten years, tae remainder for twenty years, by 

the releaſe of him in the remainder to the lefſec he ſhail 
have for thirty years, 273 b * 

What privity requiſite to a rcleaſe which enures by way of 
mitter lejtate, 273 b f 

Where and to what purpoſes the relcaſe of one jvintenant 
to his companion ſhall enure by way of iter leflatey 
and where and to what not, 273 b © 

Where the releaſe of one coparcener of a rent ſhall enure to 
the other by way of mitter laat, alb.it her mi ty be in 
ſuſpence, & fic e converſo, 255 bY 

Where one coparcener of a rent marnes the tertenant, and 
the other releaſes to the huſband and wife, how it ſhail 
enure, quart, ibid. 

Where a teleaſe of a right upon cond'tion ſhall be good; 
ecus of a condition upon condition, 274 b + 
here leflce tor years is ouſted, and he in the reverſion 
diſleiſed, by the relcale of the leſſbe to the diloifor the 

diſſeiſee may enter; /ecus in caſe ef a lealc tor lite, i75 
bY, 256a + a | 

Where a releaſe by one whoſe entry is lawful to him that 
is in by wrong, ſhall purge and take away all mean 
eſtates and titles; cus where his entry is not lawful, 
266 b+*, 27/4 1, by, 258a+ : 

Where a Tcteaſc to the feoffee of leſlee for life of the diſſeiſor 
ſhall exclude the dilfeifor of his entry, 276 b 

Where a relca'e to one feoffee of ſuch leflee ſhall bar the 
difſciflor as to both, 277 a + 

Where the feoftce of a diflciſfor upon condition makes a 
fcoftment over, a releaſe by the diſſeiſee to the ſecond 
f.oftce ſhill extinct the condition; /icus of a releale to 
the firſt tevitee, 277 b“ | 

V here the releaſe ot the difſeiſce to a diſſeiſor to the uſe of 
another, ſhall take away the agreement of cef/uy que w/c, 
277 b 

White two difleifors releaſe to their diſſeiſor, and after 
diſſe ſe bim, the relcaſe of the ditiriſee to one or both 

of them, ſliall not exclude the ſecoud diſſeiſor to re- enter, 
278 2 8 . ; 

To whit purpoſes the releaſe of the d fleiſee to one diſ- 
ſeiſor thall be ſaid to enure by way of entry and ſcoll- 
ment, and to what not, 194b f. 278 à J, b + 

Where acts done to or by the diſfeiſor thall not be avoided 
by the alteration of his eſtate, by the releaſe of the dif 
ſeiſee, 278 a 1, by 

Vehere an alien difleitor is endenizened, by the relcaſe of 
the diſtcitee to him, the king ſhall not have the land; 
ſecus if he were the feoft-e of a ditteifor, 278 b + 

Where the lord diflciſes his tenant and is diſſeiſed, the re- 
leaſe of the tenant to the ſecond difleifor ſhall not revive 
the ſeigniory ; ec, it the lord and a firanger had dif- 
ſeifed the renant, and the difleiſee releaſed to the firan- 
ger, 248b * | 

V. here a releaſe ſhall be ſaid to enure totally by way of 
extunguiſhment, and where only as to ſome purpoſes, 
279 bY d, 280a f. 313 b * 

Where a releaſe to one jointenant ſhall enure to his com— 
panion, and where not, 194 a, b“ 

Where 2 releate. by one juintenant or parcener to his com- 
2anion ſnall be good, and where not, and how ſuch re- 
ſeaſe ſhall enure, 193 a J per tot. pag. 318 a + 

Where the teme meſne and the tenant intermarry, and the 
lord paramount releaſes to the huſband and wife, how it 
all enure, gaære, 208 a * 

Where a rcleate which enures by way of extinguiſhment 
may admit of a limitation, and where not, 280 a * 

Where by the releaſe of the lord to his tenant of all his 
right in the land, the ſeigniory ſhall be extinct without 
words of inheritance, 280 a * | 

Where one releaſe ſhall enare to extinguiſh ſeveral right 
in one and the ſame land, 280 a * 

Where the releaſe of the lord of all his right to the tenant, 
and a lcaſe for years of the ſcianiory ſhall extinguiſli the 
ſeigniory and eſtate of rhe leſſee alſo; /ecus of a releaſe 
to them and their heirs, 280 a * | 

Where in mixt actions a releaſe of all actions real or per- 
ſonal ihall be a good bar, 285 u f f, b + * 

Where in an aſſiſe by three jointenants, a releaſe of actions 
perſonal by one to the diſiciſor ſhall not bar his compa - 
nion, 28; a f 
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Where in à writ. of ward by two, à feſeaſe by bne ito the 
defendant ſhall enure to the benefit of his companion for 
the whole, 283 a | 5 1 

Where a releaſe of actions perſonal ſhall be a good bar in 
actions real where damages are to be recovered, und 
where nvt; 2Bg aq, b+ ni oo yn 

Where a releaſe of all actions to the diſſeiſor or his tenant 
for life ſhall not extend to his feoffee, or him in the re- 
mainder, 255 b, 285b+ J. 2*6aq4 

Where ſuct Nen En prejudice the heir of the diſ- 
ſeiſee of his action after the death of his anceſtor, 28 5 


0 | 
Where a releaſe of actions real ſhall be available only to 


the tenant, 285 b *, 286a + Fe, 

Where a releaſe of all actions ſhall bat a right, and where 
not, but the party notwithſtanding may enter or ſeize, 
268a*Qq, bt» F | 

Where a releaſe of actions real before the ſtatute of uſes 
was a good plea by the pernor of the profits, 287 a 4 * 

Where a releaſe of all actions, appeals or demands, ſhall 
be a good bar in an appeal of death; ens of a releate 
of all actions real and perſonal, 287 b + J, 288 at *, 
291 b 7 | | 

Where a releaſe of actions perſonal ſhall be a good bar in 
an appeal of mayhem, 288 a ® 

Where a releaſe of all actions ſhall be a good plea in a writ 
of error or attaint, and where not, 288 b J, 289 a 1 


By a releaſe of demands what things are releaſed; 291 a, 


29224 +, 392bq | 
Where by a releaſe of quarreſs all actions and cauſes of 
actions are releaſed, 292 a * | 
Where a releaſe of all actions ſhall diſcharge an obligation 
before it be broken; ne of a covenant, 292 b f* 
Where by a releaſe of all actions a rent at a day aſter, or 
an annuity not behind is not releaſed, 292 b q | 
Where he in the remainder in tail releaſes to the tenant for 
lite in poſſeſſion all his right, what ſhall paſs, 445 b 
What a releaſe can, what it cannot operate on, 401 b 4 * 
A icleaſe to bargainee, why god, 401 b + 


Relief. See Debt, Serjeanty, Stat. of Magna 


Chara, c. 2. 


Relief what, and whence derived, 26 à *, $3aQq, bf 

What the relief of a knight and each nobleman was by the 
common law, and what now by the ſtatute, 70a * q, 
6g b +, 83 b tf, 106 a 1 61 

The relief of the tenant who holdeth by the entire fee of a 
knight's moiety or third part, 83 à J, b 4, 106 a f 

The remedy which the lord hath for his relief, and where 
an action of debt lieth for relief, and where not, 83 a9 

Where the lord by knight ſervice ſhall have both wardſhip 
and relief of the ſame heir, and where neither, 83 b . 

Where the heir within age ſhall pay relief, and where not, 
thid. | 

Where the ſucceſſor of an abbot or biſhop ſhall pay relief, 
and where not, 84 a +, 99 a F 

Where the lord ſhall have relief of the heir enfcoffed by 
colluſion, 84 a + ' ä 

The relief of a tenant in ſocage, 9o b J, g1 a + 

Where the rent is ten ſhillings or a pair of ſpurs, what re- 
lief ſhall be paid, and who ſhall have the election, 90 b <q; 

9a | 

Where the rent is not annual, what relicf ſhall be paid, 

1a | 7 

At what time the relief of ſuch tenant ſhall be due to the 
lord, and where the lord ſhall not diſtrain nil a certain 
time, qi a J, 92 a 1 I 

Where the heir of c-/uy que u/e ſhall pay relief, g 12 

Of what ſervice a relief ſhall be due, and of what not, qi b J, 
93 a*® 0 Wa 

Remainder, See Entry e Heir, 
Inſtant, Prerogative, Releaſes, Remitter, 
Reverſion, Waſte. 


Remainder what, and whence derived, 40 a f. 143 a * 
Where it ſhall paſs without deed, 49 a ©, 143 a f 
Where a remainder may depend without a particular eſtate, 
208 a * | 
Where the defeating of the particular eſtate ſhall defcat the 
remainder, and where mot, bid, , . 
A rent granted to the tertenaut for life, the remainder in 
fee, a good remainder, 298 a + 20118195 
Where a rent is granted pur auter vie, the remainder in tail 
to ceftuy que wie, a good remainder, 2098 aa *, / 
Where by the grant of a remaindcr a reverſion ſhall” paſs, 


b * 


299 | LS, 
Where the execution of a particular eſtate upon à fine / 
| | | ant 
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grant # render, ſllal be an execution of the remaiuder, 
b 
where a remainder not veſting at the time of the particular 
eſtate created by livery ſhall be good, and where not, 
264 a +, 377 b“, 378 a F 
When it falls if the mardewlar eſtate determine before the 
contingency happen, when not, 401 b * 


Remitter. Sce Appendant, Charge, Entry 
Congeable, Fines, Jointenant, Warranty, 


The etymology and deſcription of a remitter, 347 b 

The incidents to a remitter, 348 a 1 ; 

Where a remitter ſhall operate upon a freehold in law de- 
ſcended before entry, 348 à f a 5 

Where tenant in tail diſſeiſes his diſcontinuee, his iſſue ſhall 
be remitted, notwithitauding the intancy or coverture of 
the diſcontinuee, 348 a © 2 : 

Where tenant in tail infeoff, his iſſue within age, he 1s re- 
mitted; ſecus of a uſe 44 IR to him upon a feoffment, 

8 b obe, 351 b : 

What AR by the ie ſhall be avoided by a remitter, 
and what not, 349 a * N 

Where an uſurpation ſhall work a remitter, 194 a | 

Where the ifſue in tail within age enters, or intermarries 
with the diſcontinuce, he is remitted ; /ecus it of full 
age, 202 b 1, 350b*Qq 

Where a right without an action, or an action without a 
right, ſn. II work no remitter, 348a + *, 349 bf, 350a t 

Where tenant in tail ſufters an errencous recovery, and 
difſeiſes the recoveror, and dies, his iſlue is not reinitted, 

b * 

Where a ſtranger ufurps upon a purchaſer of an advou ſon, 
and grants to him in fee, who dies, his iftue is not reinit- 
red, 349 b“ 

here a moiety of the lands diſcontinued deſcending upon 
the Hive in tail ſhall be a rcmitter only for the ſame 
moiety, 3 50 4 * 

Where tenant in tail enſeoffs bis iſſue within age and a 

ſtranger, no remitter to the iſſue, but for a moiety, 


350 a f : : 

Where the huſband diſcontinues, and retakes to himſelf and 
his wife during his lite, the feme is remitted, 350 b J, 
351 b*q 

Where an infant or feme covert ſhall be remitted againſt 
their deed indented, or acceptance by fine, 353 a * 


Where upon a diſcontinuance by the huſband by fine, a. 


grant and render to the wite thall be a remitter to her, 
albeit ſhe be no party to the writ, or conuſans, 3 53 4a 0 

Where baron and feme tenants in ſpecial tail levy a tine at 
the common law, and retake in fee, the feme is not re- 
mitted, but her iſſue upon the diſcent ſhall, 353 a * 

Where the iſſue in tail of full age takes huſband, a leaſe to 
her and her huſband by the diſcontinuee ſhall be a remit- 
ter, bq 

Where a man ſhall be remitted againſt his own diſcontinu- 
ance and repriſal, 354a f 

Where a remitter to the particular eſtate ſhall be a remitter 
to all in the reverſion or remainder, 354 b + * 

Where a remitter to the particular eſtate ſhall be a remitter 
to the reverſion, notwithſtanding a mean remainder be bar- 
red during the diſcontinuance, 354 b 

Where a remitter to the particular eſtate ſhall deveſt a re- 
mainder or reverſion ſettled in the king during the diſ- 
continuance, ibid, 

Where afier a recovery by default againſt a feme, a leaſe to 
her and her huſband ſhall be a remitter to the feme, 
355at, 356a+*® 

Where the diſcontinuee of the huſband enfeoffs the huſband 
_ yy and a ſtranger, the wife is remitted to a moiety, 
35 

Where the diſcontinuee of the huſband makes a leaſe to the 
wife, the diſagreement of the huſband ſhall not ouſt the 
feme of her remitter, 3 56 b f,, 387 a 14 

Where the wife being remitted during the eoverture, may 
after the death of her huſband waive her remitter, and 
where not, 357 a + 

Where tenant in tail to him and his heirs females diſconti- 
nues, and retakes in fee, and dies, having a daughter, the 
{on born after ſhall not deveſt the remiiter, 357 a * 

dere covin in the hufband and wife to diſſeiſe the diſcon- 
tinuee, and infeoff them, ſhall hinder the remitter to the 

ie, 3578 

Where tenant in tail and his iſſue difſeiſe the diſcontinuee to 

the uſe of the father, who dies, the iſſue is not remitted 
againſt the diſcontinuee, albeit he be againſt all others, 


- $57 bf 
While one joinrenant is of covin to diſſeiſe the heir of their 
diſleiſor, and enfeoff them, tlie other being not privy to 
the covin is remitted for bis part, 357 b 
Wh re the huſband difcontinues and retakes for life the 
- remainder to his wife, by the death of the huſbaud the 
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wife is remittcd before entry, and cannot waive, 358 a 5 
b 

Where a frechold in law accruing to the iſſue in tail or 
diſſeiſee by ſurvivorſhip, or by reaſon of a remainder, 
ſhall work a remitter, and where not, 3538 b J, 
359 a and b 

Where an abbot or biſhop diſcontinues, and retakes in fee 
by licence, the ſucceſſor ihall be remitted and defeat the 
mean charges, 360 4 ©, b + 

Where a remitter thall be wrought by a matter in pais al, 
beit the diſcontinuance groweth by matter of record, 
355at, 350 a J, z61bt* 
here in a tormedon or writ of entry the tenant pleads non- 
tenure or diſclaims, by the entry of the- iſſue in tail or 
difleiſee, they arc remitted before judgment, 362 a F, 

63 a | 

Where a Claim in pat, ſhall not hinder a remitter ; ſecus of 
an indenture, or a elaim of record, 363 b J, 364 4 q 

Where a man of full age having a right of entry takes an 
eſtate he is remitted ; ic, of a right of action, 363 b +, 
364a + * 

Where a remitter to one jointenant ſhall be a remitter to his 
companion, and where not, 364 b | 


Rents. See Annuity, Appendant, Apportion- 
ment, Confirmation, Diſcontinuance, Diſ- 
ſeifin, Dittreſs, Extinguiſhment, Fealty, 
Grants, Manor, Reſervation, Sciſin, Stat. 
32. JI. 8. c. 37. Suſpenſion, 


The derivation of the word, 141 b f 

The div iſion of rents, 15:4. 

Rent- ſervice what, $7 bt, 141 b J, 142 b 7 

Such rent diſtainable of common right, 142 421, bi 
How ſuch reut may becoine ſeck, 150 4 J, bf 9. Ita + 


To what purpoſes ſuch rent, become ſeck, ſhall be ſaid to 


participate of the nature of a rent fervice, and to what 
not, 150 b“, 1534 a + , 154 b“, 309 b | 

Out of whit things a rent may be granted or reſerved, and 
out of what not, 47 a f, 142 a „ 144 a» 

Where a tenure being by homage, fealty, and rent, by a 
recovery or grant ot the rent the homaye and ſealty ſtall 
paſs, and where not, 151 a * 

Rent-charge, what, 243 b *, 144 a * 

Where a grant to diſtrain ſhall amount to a rent-charge 
140 b J, 148 a f, 308 a J, by 

Where words in a grant ſhall amount to a rent-charge, al- 
beit there be no expreſs words of charge or diſtreſs, 
147 a 

Whete in a grant of a rent a proviſo not to charge the per- 
ſon of the grantor ſhall be good, and where not, 146 a 

er tor. n . . 

Where in fuch a grant a prov//o not to charge the land 
ſhall be void, 146 a f | 

Where the perſon of the grantor ſhall be charged with a 
rent-charge, notwithſtanding a proviſo to diſcharge his 
perſon, 146 b + ; 

Rent-ſeck, what, and whence ſo called, 143 b VJ, 144 a 9 

Where a rent is granted out of one manor with a clauſe of 
diſtreſs in another, what rent it ſhall be, and how con- 
ſtrued, 147 a per lot. pag. 

Where a rent is granted out of two acres, with a clauſe of 
diſtreſs in one, or to two perſons with a diſtreſs to one, 
what rent it ſhall be conſtrued, 147 b + 

Rent reſerved to the leſſor and his executors, to whom it 
ſhall go, 396 b C 

When it ſhall go to the heir, when to the executor, 200 a ® 

How to be levied it an execution on the tenant's goods, 


b 

Where the ſame rent may be both charge and ſeck dive 
temporibus, 147 bt 

Where a rent in tee is granted out of lands in fle and a term 
for years, or ſolely out of a term for years, bow it hall 
be conſtrued, 741. 

Where a man ſeiſed of twenty acres grants a rent of 208, 
percigiend de qualibet acrd, how it thall be conſtrucd, 
147 b“, 267 b* | 

Where the bargainor and bargainee join in the grant of a 
rent, how it ſhal! be conſtrued before, and how after en- 
rollment, 147 b * ; 

Where a rent granted for owelty of partition ſhall be good 
without deed ; /ecus of a rent of owelty of exchange, 
169a . 

What real actions lie for the recovery of a rent-charge, or 
ſeck after ſeſin, 160 a V 8 

Where money given in ſeifin of a rent before the day, thall 
not be abated out of the rent, z1ca | 

After ih expiration of the leaſe, how to be recovered, 
397 b* : ; 

How *tis, how *tis not diſcharged, 402 a , 

When due, 40: a F 


Replevin: 


u $ 


Replevin. See Property, Stat, Marlb. cap. 22, 


The etymology of the word (replevin) 148 b f, 161 a* 

Where fuch writ kerh, — 4 N ö ia 

Bow many ways goods may be replevied, 145 b + 

Where a replevin brought by him that had no property 
in the goods at the time of the taking ſhall be good, and 
where not, 131d. 

Where a man may have a replevin of goods not diſtrained, 

145 b * 


The ſeveral pledges the ſheriff ought to take in a replevin, 
145b+ 

Where a replevin lieth notwithſtanding a grant to keep the 
goods diſtrained againtt gages and pledges, 145 b 

V here a replevin lieth notwithſtanding the property once 
tried and tound for the detendant, 145 b 

Where the beaſts of ſeveral men are taken, they ſhall not 
join in a replevin, 145 bf 

In a replevin property to the plaintiff and a ſtranger, or 
nere there be two plaintiffs, property to one ot them, 
a good plca, 0. d. 


Report. 
What, and whence derived, 293 a C 


Requeſt. See Condition, Demand, Dower, 


What ſhall be a ſofficient requeſt by the wife to entitle her 
to damages in a writ of dower, and what not, 32 b © 
Where an eſtate is to be made upon requeſt by terce of a 
condition, by whom, when, and where ſuch requeit 

ought to be made, 220 a © 


Reſceit. Sce Stat. W. 2. c. 3. Glocęſter, c. 11. 


The etymology and ſignification of the word, 192 b *, 
352b J 
Where a feme being received ſhall plead, and advantage 


ſhall be taken againſt her as a feme ſole, and where not, 


- 


Where in an action of waſte againſt the huſband and wife, 

upon the default of the huiband the wife ſhall be re- 
ceived, 355 a F, b + 

Where he in the reverſion ſhall be received upon the de- 
fault of tenant for life, albeit the ſtatute ſpeaketh of a 
remainder, 350 a * 


Reſcous. 


The deſcription and derivation of reſcous, 160 bf 

Where the cattle diſtrained go into the houte of the owner, 
the net delivery of them ſhall be eſteemed in law a ret» 
cous, 1601 a tf | 

Where the owner may make reſcous of a diſtreſs taken 
without cauſe, and where not, 47 b f, 169 b J, 
161 a1 * | 

Where reſcous ſhall be a diſſeiſin of a rent-ſervice, and 
where not, 160b J, 161aq 

Where the lord diſtrains his tenant in the highway within 
his fer, the tenant may make refcous, 161 a 7 

Where the tenant may make reſcous upon a diſtreſs of 
the lord taken out of tus tee, and where not, 16: a + * 

Where the party not guilty may make reſcous upon an 
arreit of the ſheriff for telony, and where not, 101 a * 

How to be puniſhed, 397 4 * 


Reſervation. Sce Annuity, Condition, 
Contirmation, Jointenants, Rents, 


The C21ivation of the word, 142 bQ, 143 a 
What fhall be faid good words of reſervation, 47 a + 
144 a 7 | 
The ditlerence between an exception and a reſcrvation, 
a 
To what perſon the reſervation ought to be made, and 
where it thall be good to a ftranger to the land, and 
where not, 47 a, 143 b J. 213 a and b | 
Where a reſervation to his heirs without any thing to the 
party himſelt ſhall be good, and where not, 99 b |, 213 
+, 214 a+ 
Reſervation to a man, or his heirs, how it ſhall be con- 
ſtrued, 214 a 1 
Where a rent reſerved to one jointenant ſhall be good alſo 
to his compinion, and where not, 47 a *, 192 a , 
214 4+, 318a* 


Where a rent is reſerved generally, to what perſons it ſhall 


extend, 47 4“ N 
Where the ſpecial reſervation of the party ſhall deſtroy the 
general intendment of the law, 23 4, 47 a, 305 b 


T 


What things the lord may reſerve for rent, and what not, 
91 b“ , 142 a * 

Upon what eſlate a rent ſervice may be reſerved at this 

W. and upon what not, 142 b, 143 a 5 

ere a rent reſerved upon a bargain and ſale ſhall be g 

NN po 8 be good, 

Where a rent may be reſerved upon a releaſe, and where 
not, 193 b © | 

Where a reſervation ſhall amount to a grant, and where 
not, 150 a F. 143 b 4, 14; a + 

Where an entry for condition broken cannot be reſerved io 
a ſtranger, 214 b q 

Where tenant for life and he in the reverfion join 
in a leaſe for lite reicrving a rent, how it ſhall enure, 
214 a*® 

Where the lord relcaſes to his tenant by fealty and rent, 


ſaving or reſerving to him his rent, what rent it ſhall 
be conſtrued, 150 a C 


Reſervation at Michaehmas and our Lach- day, upon a leaſe 


made in February, ſhall be conſtrued at our Lady day and 
Michaclmas, 217 b 


Reſponſelis. 


The fignification of the word, 128 


Reſummons. 


The nature of ſuch writ, and where it lieth, 135 b + 

The ſeveral kinds of reſummons, ib:d. 

Vi here after judgment that the tenant ſhall go withoat day, 
the plaintiff may continue the cauſe by a re ſummons vr 
re-attachment, and where not, 135 bt, 363 a + 


Retraxit. 


A retraxit!, what, and how it differeth from a nonſait and 
departure, 138 bQ,.1 39at. 42 3 ; 
The ſeveral fort: of retraa it, and the form of entering them 

139471 


* 


Reve. 


The ſigniſtcation and derivation of the word, 61 b 


The office and duty of a revc, 62 a 1 


Reverſion. See Appendant, Remainder. 


The etymology of the word, 142 b * 
The d. ſcription of a reverſion, 22 b + 


\\ her» an ufe aſter divers particular eſtates is limited to tha 


riaht heirs of the feoffor, it ſhall be ſaid in him as a re- 
verlion, 22 b 

Where a man makes a gift in tail or leaſe for life, the re- 
mainder to his right heirs, it ſhall be in him as a rever- 
ſion, 22 bd 

Where-a feofiment is made to the uſe of the feoffor in tail, 
and after to the feoffee in fee, the feoffee hath no rever- 

ion, 104. "SS 5 

What reverſion ſhall bg accounted aſſets, and what not, 
173a r 

Where a reverſion upon an eſtate tail ſhall be a ſufficient 
continuance of privity between parceners to take advan- 

tage of a warranty or condition in law, 175 b 7 


Reviver, See Extinguiſhment, 


Revocation. Sce Prerogative, Uſes, 


By what acts a power to revoke uſes ſhall be extinct and de - 
feated, and by what not. 237 a7, 215, 227, 265 b 

Where a power of revocation may be apportioned, and 
where not, 237 a * cect 


Right, See Corporation, Releaſes, 


The ſignifieation and extent of the word (right) 158 b, 
266 u 7. 348 a f, b+ e 

The feveral kinds of right, 2664 “*, 245 b + 

Common right, what, and how taken, 142aq 

Where the law more reſp-ct&th a leſs eſtate by right, than 
a greater by wrong, 42 b $14 rao. 

A right cannot die, 279 b F 

The ſeveral natures of writs of right, 158 b 

here in ſuch writ the damandant ouyht to alledge ſeiſ n 
within time of limitation; /e in ſale of the kin, 
294242 , b . ary” 9 a: 

Th ſeveral times of limitation iu a wiit of right, 114 v7, 
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By what means a future right may be barred, and by what 
not, 265 à J, bx a 

Where a recontinuance of a right of poſſeſſion out of the 

bands of him that hath the abſolute right ſhall draw 
with it the meer right to the 1 and where not, 

266 4a C. 278 b J, 279 af, 283b? f 

Wherein a writ of right the meer right ſhall be preferred 
before the right of poſſeſſion, 279 a f, bt, 283 bet, 
284 a + 

Where a writ of right lieth for a rent, 160 2 _ 

What ſhall be ſaid a ſufficient ſciſin to maintain a writ 
of right, and what not, 210 b J, 281 a per tot. pag. 
293a + 

Where guc 

b 


gran 


ment final ſhall be given in ſuch writ, albeit the 
iſe give not their verdict upon the meer right, 


95 ' > i 
The form of the judgment tn a writ of right, 21. 
Within what time claim ought to be made for the avoidance 
of ſuch judgment, 254 U, 262 a * 


* 


= Riot. See Forcible Entry, 


How many perſons may make one, 257 a © 


Robbery. See Appeal. 


The acceptation and derivation of the word, 288 a ® 


Ruſcaria, 


The meaning of ruſcaria, 5 a + 


Sali va. 


What alva is, 4 b * : 
What ſhall paſs in a grant by that name, 181d. 


Scire Facias, See Stat. W. 2. c. 25. 32 H 8. c. g. 


Such writ whence ſo called, and where it lieth, 290 b * 

A releaſe of actions, a good bar in a ſcire facias, 290 b &, 
291 a 

Where and upon what judgment the tenant having a war- 
ranty, and a recovery being had againſt him, ſhall have 
a ſcire facias upon aſſets deſcended after, and where not, 
366 a * : 

Where in ſuch writ the tenant ſhall recover the land loſt, 
and where the aſſets deſcended, 366 a * 


Scutagium. See Eſcuage, 
The meaning of the word, 68 b, 75 a + 


Seals, 


Theantiquity of ſealing charters, 4 a ® 

When ſealing with arms began, 74:4. 

Inheritances paſſing under the great ſeal of England, ſhall 
be diſcendible according to the commqn law of England, 
ga® 


See Protection. 


Seiſin. See Baſtard, Conditions, Curteſy, Dower, 
Poſſeſſion, Stat. 32 H. 8. c. 2. Villenage. 


The ſignification of the word, 153 a * 
The ſeveral forts of ſeiſins, 29 a + 
Where a ſeiſin of parcel ſhall he a ſufficient ſeiſin in law to 
have an aſſiſe for the whole, 153 a “*, 315 a * 
was Gull 0 faid a lint ſeiſin of a rent to have an 
aſſiſe, and what not, 1 „leo a“, 314 b J, zarica 
Where ſeiſin of a rent by * lord before . 9. 54 
manor, ſhall not enable him to bring an aſſiſe after 
for a condition broken, 202 b + 
To what purpoſes the ſeifin of a rent ſhall be a ſeiſin of the 
reverſion, and to what not, 15 a * 
Where ſeiſin of a rent by the hands of one jointenant, ſhall 
be good for all, 315 "Hs 
ho 


Where the ſeiſin of homage or fealty ſhall be a ſeiſi 
* dther ſervices, 68 a 15 y a ſeiſin of all 


entry 


Selda. 
he fignification of ſelda, 4 b ® 


5 Selio Terræ. 
What it meant, 5; b 


. 
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Sequatur ſub ſuo Periculo. 


Whence ſo called, oi bꝗ 
Where the writ lieth, 167. 


Serjeanty. 


The deſcription of tenure by grand ſerjeanty, and why ſo 
called, 105 b + 

How it differeth fr m eſcuage, 105 b ©, 106 a J, and b 

The ſpecial properties of this ſervice, 105 b 


q 
The holding by what offices ſhall be ad grand ſerjeanty, 


106 a + * : 

Where tenure by cornage ſhall be grand ſerjeanty, and 
where not, 107 a 1 

The relief of a tenant by grand ſerjeanty, 106 b + 

Where ſuch tenant may make a deputy, and where not, 
107 a * 

Teste invenire hominem ad guerram infra 4 Marie, grand 
ſerjeanty, bid. : 

What perſons are capable to perform this ſervice in perſon, 
and what not, 107 b per tot. pag. 

The incidents and fruits of this ſervice, 108 a + 

Tenure by petit ſerjcanty deſcribed, 108 a * 

Such tcnure but ſocage, ibid. 


Services, See Appendant, Apportionment, 
Extinguiſhment, Fealty, Grants, Homage, 
Knights Service, Rents, Seifin, Tenure. 


Servitium, quid & quotuplex ? 65 a F 

What faid to be foreign ſervice, 68 b J, 69b *, 74 b 

Where a corporal ſervice may be performed by deputy, 
and where not, 70 a b, 83 a+, 107 a *, be 

What corporal ſervices may become ſeck, and what not, 
151 N 


Shaw. 
What ſhaw is, 4 b f 


Sheriff. See Elegit, Execution, Stat. V. 2. c. 19, 


The etymology of the word, 109 b J, 168 a * 
Whence called viſcount, 168 a * 
His office and duty, 774. 


The antiquity of this office, and how called anciently, 
i68a 


Shire, 


The derivation of the word, 

From what antiquity this 
168 aq 

County, whence ſo called, goa + 


oa®, 163a* 
ingdom divided into ſhires, 


Simony, See Stat. 31 El. c. 6, 


What it is, 400 a ® 

When to be given inevidence, 400 a * 

How odious in law, 17 b *, 89a 1, 344 b * 
Diſables the clerk for ever, 120 


Socage. Sce Eſcuage, Guardian, Relief, Stat? 


Marl. c. 17. 4 and g Anne, 


The etymology of the word, 86 a +, b 

Tenure in ſocage deſcribed, 85 b 

How ſuch tenants were anciently called, 86 a + 

What tenure which is not knights ſervice ſha!l be ſaid a te- 
nure in ſocage, and what not, 86 a * &, 87 2 

What * incident of common right to ſuch tenure, 
91a 

What perſon may be ca 
and what not, $8 b + 

Where a guardian in ſocage ſhall have a ward by cauſe of 
ward, 77d. 

Where the next choſen of part of the mother ſhall be 
guardian in ſocage before the next of part of the father, 
et © converſo, 22 a , 83a « 

Where two are in equal degree of affinity to the heir, 
which ſhall be guardian in ſocage, $8 a * | 

Where he ſhall be guardian, to whom there ma 
poſſib ility of diſecnt, 88 b 

The difference between the common and civil law in that 
point, 88 b 


here ſuch guardian cannot forfeit or diſpoſe of his in- 
tereſt, 88 be, 894 t 0 fo 


pable of a guardiunſtip in ſocage, 


y be any 


Vhere 


TH BR 


N he ſhall not preſent to the benefice of the heir, 17 b, 
a + 
At what age the heir ſhall have an account againſt guar- 
dian in ſocage, 89 a 1 
For what things he ſhall be accomptable, 88 a, 89 b * 
as op allowances he ought to have upon his accompt, 
ga * 
Where upon ſuch accompt no capias lieth againſt the guar- 
dian, 7bid. 
Where a ſtranger ſhall be charged as guardian in ſocage, 
89bq 
Whete the guardian occu 
his age of tourteen, ſhall 
bailiff, 90 a * 


ing after the heir accompliſh 
charged in an accompt as 


Sokemans and Sokmanni. 


The meaning of the words, 5b *, 85a + 


Solinus & Solinum Terre, 


What they are, 5 a 


Stadium Terre, 
The ſignification thereof, 5 b 


Stagnum. 
Juid, and what paſſes by it, 5a C, 
Stanlaw. 


The etymology of the word, 4 b 
Statutes. 


Concerning Statutes in General. See Preroga- 
tive, Preſcription. 


Rules obſervable in the conſtruction of ſtatutes, 381 a V, 
b * 

The preamble, a good mean to find the meaning of a ſia» 
tute, 79 a ® 

The equity of a ſtatute, what, 24 b f 

Where —4 within the ſame miſchicf ſhall be taken with- 
in the ſame remedy of a ſtatute, 76a J, 77 b t, 290 b f, 

65 b 

Where a penal ſtatute ſhall be taken by equity, and where 
not, 46 b +, 154a *, 236 a *, 268 b“, 54 b 

What ſhall be ſaid a ſtatute or act of parliament, where the 
king only is mentioned, and where nor, 98 a ©, b * 

Where the ſtatute law and common law mect, which ſhall 
be preferred, 49 a + 

Where a ſtatute ſhall be extended by equity to other perſons 
than are named therein, 290 a F 

Where a ſtatute ſpeaking of a reverſion, ſliall extend to a 
remainder, et conver/o, 280 b“, 356 a ® 

Where a ſtatute ſhall extend by equity to other actions than 
are mentioned, 54 b 7, 365 b + 

Where a ſtatute ſhall extend by conſtruction to another 
manner of title or conveyance than is mentioned, 326 a, 
3653 b 

Where the generality of the words of a ſtatute ſhall be 
reſtrained by equity, and conſtruction made againſt 
the letter, 272 a , b 4, 290a 17, 360 a tf, 365 b g, 
266 a+, 381 b* | . 

Where the recital of a ſtatute ia other words ſhall be good, 
and where not, 98 b“ 

Shall never be conſtrued to prejudice an innocent perſon, 
3600 a 7 

What i: one, what not, is to be determined by the judges, 

8 b * #2 

IE + naturally expounded by ſome other part of itſelf, 

383 b f 


Magna Charta, Edit. Anno g Regis H. 3. 


The divers appellations in law of this ſtatute, 81 af 
Ihe ſeveral times it hath been confirmed, 8 1 a q 
No other but a confirmation of the common law, 81 ax, 
- 26; d® : 
udgment or ſtatute againſt this charter, void, 81 a 0 
hy {aid to be made 20 H. 3. when in truth it was 9 H. 3. 
4329 : | 
Magna Chart, c. 2. of reliefs 36a* F. 83 bj , 106 a eo 
c. 4. of waſte, 63 b* 
—c 7. of quarentines, 32 b“ 


TA i K F. - 


Magna Chara, c. 11. of common pleas, pt b“ 

— c. 20. ot caſtleguard, 70 a * 

c. 29, of wager of law. Who ſaid to be bali» 
Tus within this ſtatute, 168 b 4 “* | 


c. 32. of alienation of part of the tenancy, 


* 


— 


434 * 
m—c, 36. of mortmain, 2b“ 


Merton, Edit. 20 Regis H. 3. 


Merton, c. 1. of dower, 32 b * 

— . 3. of rediſſeiſin, 154 a and b 

— . 5. of _ againſt an infant, 246 b 
— . 9. cf wards, 0 ae, 80 a, 81 a 

— . 8. ot limitation, 114 b J, 1154 f 


Marlbridge, Edit. 52 Regis I. 3. 


Marlebridge, c. 17. of wards, what ſhall be ſaid le gitime 
tas within this ſtatute for the heir to have an account 
againſt the guardian in ſocage, 89 a f 

— . 22. Of replevins, 145 b“ 

. lt. which giveth a writ of entry inthe , 238 b Cz 
2394 f 


Weftm. 1. Edit. Anno 3 Regis E. 1. 


Am. 1. c. 13. of rapes, 123bq 

c. 21. of waſte by guardians, 53 b“ | 

c. 26. of extortion, 368 b +4 * 

2 36. of ayde pur file marier & faire fits chivalery 
162 

. 38. of limitation, 114 b J. 115 a + 

———- c. 40. of counterplea of voucher, 358 b J 


Gloceſter, Edit. Anno 6 Reg. E. 1. 


Glocefter, e. 1. of damages, 359 b J, 3602 + 

—— . z. of collateral warranty, and the cx poſition of the 
ſeveral parts of this ſtatute, 365 a J, b 1 , 366 a, 
381 aT and b. 392 a and b, 383 a andb + X 

—— C5, of wafle, 53 b, 34 b. 200 b *. 247 bY 355 b. 

— . 6. of mortdance/or given to the heirs of ſeveral de- 
grees from the common anceſtor, 164 a U 

——— Cc. 11. of reſce t of tenant for years, c. and its ex- 


poſition, and to what perſons it extendeth, 46 a 1 *. 
Vide Stat. 21 J. 8. c. 15. 


De Religiofis, Edit. Anno 7 Regis E. 1. 


De Rel. cap. 1. of mortmain, 2 b * 


Acton Burnel, Edit. Anno 11 E. 1. 
Aclon Bur. cap. 1. of recogniſance, 289 b 


Weſtin. 2. Anno 13 Reg. E. 1. 


iim. 2. cap. 1. De donis conditionalibus, and what aliena- 
tions are reſtrained by this ſtatute, and what not, 18 b J 
19 a, 244%, 223bQ, 224 a , 202 4 J, 325 bf 

The occaſion of making this ſtature, and the commendation 
of the makers thereof, 19 a 7, 392 bt 

Wifi. 2. cap. 3. of cui inwitd, and the reſceit of femes, 
280 a, 352 b f. 253 4 f, 355a9. b“. 3566a* _.. 

m—— cap. 4. Which giveth a guod ei deforcrar, and the 
expoſition of it, and to what perſons and actions it ex- 
tendeth, 331 b*, 354 b J. 355a and b. 35% + _ 

TE IP 5. of quare impedit and darrein preſentment, 
344 | 

m—— cap. 9. of forejudger of meſnes, and to what per- 
ary this ſtatute extendeth, and ro what not, 100 a C, 

+ 13 

m—— c. 12. of auditors and account, 89 a *, 
295 a , | 

cap. 13. of appeals, 139 b“, 299 a 2 

cap. 8. of legit and executions, and how the 


ſneriff ought to demean himſelf therein, 28g b + 
cap. 21. of cefſavit, 154a 1 
cap. 23. of waſte by jointenants and tenants in com- 
mon, 200 b ® 
cap 24. of a wrt cf entry in confine li can $4 b 
cap. 26. of double damages in A . 
154 a“ 
—— cap. 38. of jurors, 158 a + 
m— cap. 39. of raviſhment of ward, 136 b q NO 
— =: 45- of execution-by /cire aua ute: the year, 
291 a x | 


W— 


Ds 


T 
De Mereatoribus, Edit. Auno 13 Reg. E. 1. 


De Mercatoribus, cap. 1. of recogniſance, and the expoſi- 
tion of the parts of this ſtatute, 286 b ®, 290 a“ © 
Anno 18. E. I. quia emptores terrarums 43 Þ *, 98 b, 

143a * : 

42 E. 1. artic. ſuper chart. cap. 9. of jurors, 152 4 1 


Stat. Edit. Tempore Regis E. 3. 


Anno 1 E. 3. cap. 12. of alienations without licence, 43 b+ 

Anno 25 E. 3. cap. 19. of protections. guia indebit”, 131 b * 

Anno 31 E. 3. cap. 11. of adminiſtrators, 133 b“ 

Anno 34 E. 3. cap. 15. of alienations without licence, 43 b+ 

Auro 34 E. 3. cap. 10. of nonclaim, 262 a F 

Anno 36 E. 3 cap. 15. of counts not abating for want of 
form, 304 b *. Vide title Pleadings. : 

Anno 38 E. 3. cap. 4. of obligations in the third perſon 
made void, and to what bonds conſtrucd to extend, and to 
what not, 229 b J, 230a* 


Stat. Edit. Temp. Repis R. 2. 


Anno 1 R. 2. cap. 9. of feoffments for maintenance, 369 a f 
Auno 2 R. 2. cap. 10. of afliſes in confinio comitatd\, 154 a f 
Anno ꝙ R. 2. cap. 2. of villeins, 124 b J. 125 a 

Anno 12 R. 2. cap. 2. of placing officers of juſtice, 134 a C 
Anno 16 R. 2. cap. 5. of premunire, 1394 + 


Stat. Edit. Temp. Regis H. 4. 


ano 1 H. 4. cap. 6. concerning grants by the king, and 
has — = reſtrained by this act, and what not, 
133 a f f 

Anno 2 H. 4. cap. 7. of nonſuits, 139 bf _ 

Anno 4 H. 4. cap. 17. of age to enter into religion, 157 a f 


Stat. Edit. Temp. Regis I. 5. 


"Anno 2 H. 5. cap. 3. of jurors, and how expounded by equi - 
. b4 


Stat. Edit. Temp. Regis H. 6. 
Anno 8 H. G. cap. 9. of forcible entry, 257 b F 


Stat. Edit. Temp. Regis H. 7. 


Anno 4 FH. 7. cap. 17. of the wardſlip of the heir of c 


„84 be | 
44 rd cap. 24+ of fines, 262 a f, 3202 ®, 372 a J, 
b a 


. 7. cap. 20. of diſcontinuance of women's joĩn- 
* — = ſhall be ſaid an alienation of the wife 
within the ſtatute, and what not, 326 b *, 365 b *, 
66 a +, 381 aF 
A. 19 H. 7. cap. 1 f. of uſes, 91 a“, 117a f 


Stat. Edit. Temp. Regis H. 8. 


H. 8. cap. 4. of avowries by recoverors, 104 b * 

2 + H. 8. hs of ſale of lands by executors, 113a* 

Anno 21 H. g. cap. 15. of falſifying recoveries by lefſ-cs for 
years, and of avowries by the recoverors, 46 a *, 

- 104 b. ; ; 

Anno 21 H. 8. cap. 19. of avowries, and the expoſition of 

' ſeveral parts ofthe ſtatutes, 268 b + “, 312a 1 

Anno 23 H. 8. cap. 3. of attaints. 294 a N 438 

Anno 23 H. 8. cap. 5. of giving the ſpecial matter in evi- 

+ dence by an — * authoriſed by the commiſſion of ſew- 

A — cap. 9g. of recognizance and ftatute-ſtaple, 
and the expoſition of the parts of this ſtature, 289 be, 
290a®, Vide Stat. 32. H. 8. cap. 5. 

Anno 26 H. 8. cap. 1 3. of forfeiture of lands for treaſen, 
372 b f, 392 b * : a 

Anno 27 H. 8. cap. 10. of uſes, 187 b, 237 2 *, 272 a f, 

; 287 7 | | ns 3 - d 7 

Anno 27 H. 8. cap. cod. of women's jointur's, an what 
ſhall be ſaid a good jointure within this ſ iture, and what 

not, 36 b per tot. pag. Vide tit, Dower. i 

Anno 28 H. 8 c. 15. of trial before commiſſioners, for pira- 
cy, robbery, Oe. upon the fea, 301 a. 

Anno 32 H. S. c. 1 and 34. H. 8. c. 5. ot wills and ward 
ſlüps, and the expolition of the ſeveral parts of theſe 
ſtatutes, 76 a J, 78 a per tot. pag. b +, 111 b per zor. 


3 H. 8. c. 2. of limitations, and what actione and 


55% 


ſerciccs ſhall be ſaid within the ſtatute, and what not; 
115 4 f | 
Anno 32 H. 8. c. 5. of extents and executions, and the ex- 
Om of the ſeveral parts of this ſtatute, 298 b J, 
+ * 


Anno 32 H. 8. c. 7. of tithes, and the remedy for them, 
59 7.9 

Anno 32.11. 8. c. 9, of maintenance, 399 a * 

What ſhall be bad a pretenſed right or title within this ſta- 
tute, and what not, 369 a * 

What perſons may buy or ſell a pretenſed right or title 
within this {tatute, and whit not, 369 a ©. b + 

Of what eſtate ſuch pretenſed right may be, 10/4. 

By what way or mens ſuch perſon may gain ſuch pretenſed 
right or title, and by what not. 369 b 

Anno 32 H.8. c. 28 of leaſes by tenants in tail, huſband 
and wife, and ſpiritual corporation, and what things re- 
quiſite to the perfection of ſuch leaſes, aud what not, 
44 a and b, 333a 

Anno 32 UH. 8. c. cod. of diſcontinuance of the wife's 
eſtate by the huſband, and the expoſition of the ſe- 
veral clauſes in this branch of the ſtatute, 326 a per tot. 

aps 

Anno 32 H. 8. c. 31. of recoveries ſuffered by tenants for 
life, 362 a . ide Stat. 14 Elix. c. 8. 

Anno 32 H. 8. c. 32. of partition between jointenants and 
tenauts in common, and the expoſition of the parts of this 
ſtatute, 169 a *, 173 a,b +, 187 a 

Anno 52 Hl. 8. c. 33. of diſcents which take away entries, 
and the expoſition of the ſeveral parts of this ſtatute, 
2394* ©, 265a *. Jide tis. Entry Congeable. 

Anno 32 H. 8. c. 34. of conditions, and the expoſition of 
the ſeveral parts of this Fatute, and 4 why ſhall take 
advantage ot the condition within this ſtatute, and what 
not, 215 a, b + 

Anno 32 H S. c. 36. of fines, 372 b J. Vide Stat. 4 E. 3. 
c. 24. ä 

Anno 32 U. 8. c. 37. of remedy for the arrearages of rents, 
and the expoſition of all the parts of this ſta: ute, 102 a C, 
and b per tot. page 351 b + 

Anno 32 H.S. c. 16. of alien artiſicers, 396 a * 

Anno 32 H. 8. c. 38. of marriages, 235 a * 

Anno 32 U. 8. c. 46. and 33 H. 8. c. 21. concerning the 
erection of the court of wards, 77 a f 

Arno 34 H. 8. c. 5. of wills and wards, ide Stat, 
32 H. 8. c. 1. 8 : 

Anno 34 H. 8 c. 20. of recoveries againſt tenant in tail, 
the reverſion or remainder in the king, and the expo- 
ſition of the ſeveral parts of this ſtatute, 335 a *, 372 b* q, 
37327 

Anno 35, H. 8. c. 2. 


of trial of treaſon committed out of the 
realm, 261 b * 


Stat. Edit. Temp. Regis E. 6. 
Anno 2 E. G. c. 6. of remedies for ſubtraction of prædial 


tithes, 159 a * 

Anno 2 H. G. c. 8. concerning the finding of offices, and 
the ſeveral beneſits ariſing by the ſame ſtatute, 77 b per 
tot. pag. 245 a © : 

Anno 3 & 4 KF. 6. c. 4. of pleading a conflat or inſprxi- 
mus of the king's letters patents, 225 b *. ide Stat. 
13 Ex. c. C. i 


Stat. Edit. Temp. Reginæ Eliz. 


Auno 13 Klin. c. G. of pleading a conflat or in/heximus of 
the king's letters patents, 225 b. Vide Stat. 3 œ 4 E. 6. 
c. 4. 

£1110 13 Ez. c. 10, of leaſes by ecclefiaftical corpora- 
tions, and the expoſition of the parts of this ſtatute, aud 
why made, 44 2and b. /de Stat. 32 H. 8. c. 28. 

Anno 13 Flix. c. 15. againſt fraudulent conveyance?, e. 
and how it ſhall be extruded by equity, 76 a C, 290 b 

Aue 14 Eliz.c. 8. of feigned recoveries ſuffered by tenaut 
for lite, 208 b *, 356 4 F. 362a + * 
Anno 15 Elix. c. 15. of leaſes by ſpiritual perſons, 44 à und b. 
FideStit. 32 12.8. c. 28. and 13 bliz c. 10. , 
Au 12 I. . 4. of fraudulent conveyances, &. and 
who ſhall be ſaid a purchaſer within this ſtature, and who 
not, 3 b J, 290 b 

Anno 275 Elix. c. 6. of jurors, 272 b * 

Anno 31 Elix. c. G. ot ſimony aud the expoſition of it, 
I2Ou * 


Stat. Edit. Temp. Regis Jacobi. 


Anno 1 Fac. c. 3. of eſtates made to the king by biſhops, 
44 i 1. Fide Stat. 13 I liz. c. 10. and 18 4.%/ c. 10. 
Anno 7 Fac. . 5. of gviag a ſpecti! matter iu evidence 


by 


* C 
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by the king's officers, 283 a *, Fide Stat, 23 II. 8. 
Ce Co . ” * 5 . 
Auno 10 Fac. 1. of limitations, 399 a © 


Stat. Edil. Temp. Regis Car. 2. 


Anno 12 Car. 2. c. 24. of fincs for alienation, 396 b q 
Anno 12 Car. 2. c. 24. of tenures, 398 a J, b 4, 399 a * 
Arno 12 Car. 2. of making mayhem felony, ek * 
Anno 29 Car. 2. of parol leaſes, 307 b ꝗ 

_ — of cevifing land, 396 b f 


Stat. Edit. Temp. W. et M. 
frnno 1 . M. Sg. 2. of diſpenſations, 400 a * 


Stat. Edit. Temp. W. z. 


Anno 7 & 8 IW. z. c. 37. of granting licence to alien in 
mortmain, 309 a * 


dans 11 & 12 W, 3. of recuſants, 396 a C, 


Stat, Edit. Temp. Anne Reginæ. 
Anno 4 & 5; Anne, of pleading double, 401 b N 


of wenire facias's. 400 b * 

of pleading payment of bond, 401 a + 

of attornment, 402 a 1 

— of demurrers, 398 . 

of pleading dilatory pleas, 400 b ® 

of writs of accompt againſt the executors of 
guardians, Sc. 172a 0 

Anno 6 Anne, c. 18. of tenants at ſufterance, 398 a * 

Anno 7 Anne. of uſurpations, 402 a ® 

— of diſtreſles, 307 a * 


Statute-Merchant and Staple. See Execution, 
Stat. Adlon Burnel, Stat. De Mercatoribus, 
Stat. 32 H. 8. e. 5. 


Stethe or Stede, 
What it is, 4 Þ 
Steward. Sce Courts. 


The etymso'ogy and ſigniſication of the word (ſeneſchal), 
01 a 60, b 

The office and duty of a ſteward of a manor, 61 b F 

The recainer of a ſteward of a court, good without deed, 
2 ds L 8 2 

25 what courts the ſteward 1s judge, and in what not, 
58 * 


Stowe. 


What it is, 4 b f 


Summons and Severance. See Detinue. 


Summons, what and whence derived, 158 b * 

The ſeveral 'kinds of ſummons, and by what perſons 1t 
ought to be made, 1%. | 

Severance what, and the divers ſorts of ſeverance, 139 b 


Surrender. Sze Copyhold, Waſte, 


The deſcription of a ſurrender, 337 b( 

The ſeveral kinds of ſurrenders, 338 a 1 

Where and how a future intcreſt may be ſurrendred, 

8a * 

Where and of what things a ſurrender {hall be good without 
decd, and where and of what not, 338 a* d 

Where the acceptance of a void eſtate ſhall be a ſurrender, 
218b® 3 

Where the fe-ffment of a particular tenant to him in the 
reverſion or remainder ſhall amount to a ſurrender, 
42a +, 2520 * ; EE 

Where tenant for life and he in the reverſion join in a feolt- 
ment by parol, this ſhall be a ſurrender of the tenant, and 
the feoffment of him in the reverſion, 302 b 

Were tenant for life makes a leuſe for his own life to his 


teflor, the remainder to his leflor and a ſtranger in fee, 


tlas ſhall be a ſarrender for one moiety, and forteiture for 

the other, 228 a © | & 

» »* w* « 0 1 — _ 8 
Wherc and to what reſpects a particular eſtate after ſurre!1- 


1 A B I. E. 


der ſhall be faid to have continuance, and where and ts 
what not, 338 a f. b * F 4 
Where a furrender to one jointenant ſhall enure to both 
192a *, 24421 
Where a ſurrender upon condition ſhall be good, 218 b * 
Where a freehold and inher.cauce may be conveyed by ſue , 
render in court, 59 b + 2 


Suſpence. See Curteſy, Diſcent, Extinguiſh« 
ment, Grants, Knight-Service, Warranty. _ 


The ſignification and derivation of the word, 313 a * 
Where a ſeigaiory or rent-ſeryice may be ſuſpended in part, 
and x eff tor part, and where not, 148 b ber 


To what purpoſes a ſeigniory ſu'pended in part of the 


* 


eat: thall be ſaid to continue, and to what not, 3a 4 a + 1 


Where a thing in ſuſpence in the anceſtor ſhall take effect 
by diſcent in his heirs. 313 , bx 
Where the debtor make the debtee his executor, the debt is 

in ſuſpence, 264 bY 
Where by the intermarriage of a feme executrix with the 
debtor, the debt ſhall be in ſuſpence, ibid. 


Tail. See Attornment, Conditions, Deviſe, 
Diſcontinuance, Entry Congeable, Heirs, 
Leaſes, Premunire, Quid Juris Clamat, Reco« 
very, Stat. 4 He 9. c. 24. 3 H. 8. c. 28, 
32 H. 8. c. 36. 34 H. 8. c. 20. 26 H. 8. 
c. 23. Warranty. | A 


he etymology and derivation of the word (tail), 18 b C, 

29 44 4 

The diviſion of eſtates-tai!, 19 b * 

The deſctiption of a tenant in general tail, 19 b C 

The deſcription of a tenant in ſpecial tail, 20 b , 

What things may be intailcd, and what not, to b J. 
20a 1 J, 392 b . 

Where an eſtate-tul may be created without the word 
(heirs), 20 b + 

Where it may be created without the word (body), 20b + 

Mh re witaout the word (engendred), 20b “ 

What things incideut to an eſtate-tail, 224 a + 

Where by a gift in tail a reverhon is ſettled in the donor, 
22atT,b 

Where the will of the donor in eftates-tail ſhall be obſerved, 
and where not, 20 b, 21a f, 24b* <q 

Where a man ſhall inherit per formam dent, who is not iſſue 
of the body of the donee, 20 b *, 26b* q, 22042 

The tenure betw cen ſuch donor and donec, and where the 
tenant tall hold as his donor holds over, and where not, 
$24” 

A gut to a man and a woman not married, or where one or 
both are ſeverally married and to the heirs of their bo- 
dies, a good twil, 20 bY, 2; bY 

Where a man may convey an eſtate to himſelf in tail, 22 b 

A vitt to a woman and two men, and the heirs of their bo- 
dies, how it ſhall enure, 256 b J, 184 a + 

A gift to two huſbands and their wives, and the heirs of 
their bodies, how it ſhall enure, 25b © 


A gift to one and his heirs, to have to him and the heirs of 


his body, & e converſo. what eſtate, 21 a 


A gift to a man and the heir of his body, er ant bret ; Au 


heredis, a good tail, 22 a * 
Where the ifſue male inheritable per formam doni, ought to 


convey hunſelf by males, and the female by ſeinales, 


25 a“ f. 3774 f.“ | 
Where upon a gitt the huſband ſhall take in ſpecial tail, and 
the wife nothing, or but for life, & e contra, and where + 
conſtruction ſhall be made according to the inclination of 
the word (heirs), 26 a per tot. pag. | 
A gift to the huſband and wife, and the heirs of the body of 
the ſurvivor, what eſtate, and when ſaid to veſt, 26a q 


A giſt to a man and his heirs of the body of fuch a feme a 


good tail, and they ſhall be intended ro be gorten by the 
donce, 26 b t | 

A gift to a man and the heirs of the body of his father, a 
good tail; cus ofa gift io him aud his heirs of the body, 
Gc.20b*®, 27a f 

A pitt to a man and his heirs males or females, a fee fimple ; 
ſecus of a deviſe. 27 20 

A giftto one and the hei males of his hady, with condition 
to revert if he die without heirs females of his body. a 
void condition, 164 a * ; 

A gift to a man to have to him and the heirs males. of his 


- 


bod, and to him and the hers temales of his body, how © 


f1:]1) be conſtrued, 3774 


Where and what lraſes by tenant in tail ſhall bind his iſfue 
4 
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at ln;s de, and Where and What not, 34 a, b 
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Where a charge in fee by tenant in tail upon the land, ſhall 
bind bis iſſue, and where not, 343b + | 1 

What actions in the realty tenant in tail may have, and 

t not, 3 26 b : 

Y Nr add or 8 was a bar to an eſtate-tail at the 

common law, and what at this day, 372 a J. b 

Where an eſtate-tail may be barred at this day, notwith- 
ſtanding a reverſion or remainder in the king, and where 

not, 372 b, 373 4, 3754 

A recovery in a writ of right or ceſavit, no bar, 87 3a* 

A releaſe by tenant in tail, no bar to his if of a warranty 
intailed, attaint, or writ of error, 20 4 J, 39zb J, 


393 af 
Tail after Poſſibility of Iſſue Extinct. 


The deſcription of a tenant in tail after poſſibility, and why 
ſo called, 27 b“, 28 4 {| 
The privileges which ſuch tenant hath above thoſe of a 
Hefite for lite, 27 b , 28 b J. 31040 
The qualities of his eſtate agreeing with thoſe of a leſſee for 
life, 28a 
Where kis 3 ſhall not have thoſe privileges, 28 a “, 
6 
W IO ſuch eſtate may be created and altered, and 
by what not, 28a * 2 
What perſons may be tenants aſter poſſibility, and what not, 
28 b* 


Taini and Tainland. 
What they are, 5 b*, 86a 1 


Tallage. 


What perſons are freed by law from tallage, 31 a *, 
752 J ä | 


Tenant, 


Deſcription of the word, 1 | RY 

Nat to be prejudiced by payment of rent before notice of 
alienation, 402 a + 

Tenant in capite, who, 399 a * 


Tenant at Will, and Sufferance. See Emble- 
ment, Releaſe, Stat. 6 Anne, c. 18. 


The defcription of a tenant at will, 88 47 

What ſhall be ſaid a determination or countermand of the 
will of the leſſor, and what not, 55 bY, 57 by 

What ſhall be ſaid a determination in law of the will of the 
leſſee, and what not, and why, 55bQ, 57 a 

What profit ſuch leſſee ſhall have which comes by his own 
manurance after the will determined, and what not, 55 b, 


e a 0 
Where he ſhall have the corn, and where not, and why, 
za, b4* 
The mandy which he hath to come by the corn or other 
goods after the will determined, 5 5 a *, 86 2 1 | 
Where a tenant at will ſhall be puniſhed for waſte, and 
where not, $7 a+ 

When he ſhall be a treſpaſſor, 308 a * 

Cannot determine his will before or after the day of pay- 
ment, 55 b 

What remedy the leſſor hath for a rent reſerved upon a leaſe 

at will, 57 b 

The — between a tenant at will by the common law, 
and by the cuſtom, 62 b + , 63a + , 93 b 


Who properly ſaid to be a tenant at ſutterance, 57 b *, 


W termor continuing in poſſeſſion after his eſtate 
ended, (hall be a tenant at ſufferance, or a difſeiſor, at the 
election of his leſſor, 57 b * 

The difference between a tenant at will and at ſufferance, 
bid. 

Where a guardian in chivalry holding over his eſtate, ſhall 
be an abator, 271 a * 


Tenants in Common. See Accompt, Grants, 
Jointenants, Partition, Stat. Weſt. 2. c. 23. 
32 H. 8. c. 32. 4 and 5 Anne, Quare Impedit, 
Waſte. | 


Tenancy in common deſcribed, and whence fo called, 198 h 

Where a gift to two in their politick capacities, or to ow in 
bis politick, and another in his natural capacity, fſhull 
enure to them in common, 189 b, 190 a 


# 
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Where a man may be tenant in common witb himſelf,” and 
where with hunſelf and another, 190 a J, 193 bf 

Where a verdict finds that a man hath duas partrs manerit in 
tres diviſas, this ſlaall not be intended ia common; /ecs 
where it is Jiv/dendar, 190 b * 

Wheretenants in common may be by preſcription, 195 a ©, 
b 

Where and in what actions tenants in common ſhall join, 
and where aud in what they ought to ſever, 195 b * 
196 a f, 197 a, b, 198 a, b | 

Where in an action by two tenants in common, the releaſe - 
of one to the defendant ſhall go in benefit to his compa- 
nion, 197 b : | 

Where a joint action between tenants in common ſhall ſur- 
vive, and where not, 198 a 4 * 

Where tenant» in common may make partition, and what 
partition between them ſhall be good, and what not, 
190 b * a 

Wher tenants in common may be of chattels, 198 a *, 
bT, 199 a ; 

Where a what actions one tenant in common may have 
againſt his companion, and where and what not, 199 b, 
200 a and b 
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Tender and Refuſal, See Avowry, Condition, 
Homage, Marriage, Mortgage. 

The fignitication of the word (tender) 21129 

\\ here upon tender of money, &c. a refuſal by the party 
thall be a perpetual bar to him for the ſame money, and 
where not, 207 a per tot. pag. 209 a ©, b 

Where a tender and refuſal without wncore priſt ſhall be a 
good plea in debt upon an obligation, and where not, 
207 a * 

Where a tender of money in bags without ſhewing or telling 
ſhall be ſutlicient, 208 a | 

Where a tender and refuſal ſhall give a third perſon a title 
of entry, or torfeiture, and where not, 209 a + * 

Where no place is exprefled in the condition tor payment 
ot money, or performance of other acts, where tender and 
performance ought to be made, 210 4 J, b, 211 a 4, by, 
31238 ? 

What ſhall be a good tender with. reſpe& to the coin, 
401 a 


Tenellare or Taxellare. 
The ſignification of the words, 5 a * 


Tenure. See Reſervation, Stat. Magna Charta, 


cap. 23. and for each Tenure ſee its proper 
Title, | 


The ſeveral acceptions in law of the word (tenure), 1 a + 

By a grant of all tenemeuts what ſhall paſs, 6a f, 19 b J, 
La a 

Where the tenant might alien parcel of his tenancy before 
the ſtatute of guia empt. terrarum, and where not, 43 a * 

The diviſion of renures, 95 a Q 

1 he tenure between the donor and donee in tail ſince the 
{t«tute of . 2. aud how conſtrued, 23a, 143 a + 

What ſaid to be a tenure iz capite, and whence ſo called, 
108 a*q 3 

Where a tenure may be of the king as of his perſon, and ne 
teuure /n capite, 108 a (| 

Tenure by cornage, what, 106 b E | X 

Tenure to be ventrarius regis donec uſus fuerit pari ſolutarum 
pretii 44. 69 b 

Tenure to be a hangman, 86 a * 

Tenure of all lands was originally from the king, 65 a * 

Cannot be immediately of leveral lords, 83 a *, 150 bf 

f of one lord by doing ſervice to another, 83 a *, 
150 


+ 
Taken away, 398 b f, 399a + 


Teſtament. See Deviſe, Executors, 


The etymology of the word, 322 b 

Teſt amentun, gurd & guotuplex, 11a 7 

The favourable expontion of teſtaments, 112 4 C 

Where land fall pats by wills nuncupative, and where no 
11160 — 

Where a warranty may be created by a will, and where 
not, 368 a * 

At what age an infant may make a will, and at what not, 
89 b * 


* 
, 


Teſtimonies. See Challenge, Evidence, Juror. 


What perſon capable to be a witneſs, and what not, 6 a J, 


Wher- 


T1 H * 


Where the witneſſes ſhall be joined to the enqueſt for the 
trial of a decd, 6 b * 
In what caſes a woman admitted to be a witneſs, and in 
what not, 6 b J, 28 a 0 | 
Where the party to the uſurious contract ſhall not be a 
* witneſs in an information agaicſt an uſurer, 6b {| 


Tillage, 


The commendation of agriculture, and how reſpected in 
law, 85 b * 

How huſbandmen anciently were called, 5 b * 

The inconveniences which come to the commonwealth by 
converting tillage into paſture, 85 b + 


Time. See Condition, Day, Stat. Merton, c. 8, 
Weſt. 1. c. 38. 32 H. 8. c. 2. 1 Jac. 1. 


What ſaid to be time of limitation, and the ſeveral ſorts of 
it to ſeveral purpoſes, 114 bQ, 115a + 

The time of limitation in actions anciently, and at this day, 
115 a + 

What ſaid to be time of memory, 113 b, 114 a, 115 a* 

Where, and to what purpoſes the law hath limited a year 
and a day to be a legal and convenient time, 254 b N 

Retainer ot a ſervant generally, for what time it ſhall be 

* conſtrued, 42 b 

What time ſufficient to gain a name by reputation, and 
what not, 3b 1 


Tithes, dee Stat. 32 I. 8. c. 7. 2 E. 6. c. 6. 


How they became temporal inheritances, and the ſeveral 
remedies for them at this day in the temporal courts, 


159 a * 
Title. See Right, 


The derivation and deſcription of a title, 345 b Y _ 

The generality of the word, and how every right is a title, 
but not e contra, 345 b“, 347 b 

Where by the releaſe of a right, a title is releaſed, /. 2 con- 


werſe, 345 b * 


Town. 
Wbat it is, 115 


Traverſe. See Iſſue, Office, Pleading, Stat. 
2 E. 6. c. 8. | 


Where a traverſe ſhall be admitted on a traverſe, and where 
not, 282 b * 


Traverſe of the place, how to be, ibid. 


Treaſon, See Acceſſory, Attainder, Eſcheat, 
_ Felony, Stat, 26 H. 8. c. 13. 35 H. 8. c. 2. 


Where the party arraigned for treaſon ſtands mute, he ſhall 
have judgment by attainder as if he were convicted, 
391a * 1 

An intent to murder the queen, treaſon, 133 bf 


Treſpaſs. See Continual Claim, Releaſe, Stat. 
| 6 Anne, c. 15. 


ranſor: io, quid & unde, 57 4 N 
FE bg Aged & hered:m cepit, by whom 
it lies, and againſt whom, and againſt whom not, 84 a 
Where it lieth by the copy holder againſt his lord, 60 b N, 
61 a 
Where L abbot and monk ſhall have treſpaſs for beating 
the monk, 132 b J | | ; 
Where the leſſor thall have treſpaſs againſt his leſſec at will, 
or his aſſignee before entry, 57 a * © 
No acceſſories in treſpaſs, 57 i 


Trial. See Baron, Baſtardy, Challenge, De- 


murrer, Juror, Nobility, Plenarty, Record, | 


Stat. 35 H. 8. F. 3. Venire, Verdict. 


Trial, quid & quotuplex, 124 bY, 125 a + 

The antiquity of trial by twelve men, 155 b f 1? 

How the law delighteth in the number of twelve, 155 4“ 
Trials 8 than by a jury of twelve men, 74 u C 

In trials from what place the jury ought to come, and from 


bat not, 125 42 J, b 


F A B 1 HE. 


Where upon iſſue of heir or not hetr, trial ſhall be where 
the birth is alledged, and not chere the land Vegh, 
& 2 'converſo, 125 b. gig ck 4; 5 0 Sa 

Upon ifſue quod rex non conceſſit. &c.” trial ſhall be Where 
the land lieth, and not where the lette s patent bear date, 
ibid. 1 hs 

When the matter extendeth into a place at eommon Uw, 
a da place within a franchiſe, where i tall be rried, 
ihid. . | 

Where one defendant pleads to the writ, and the orh r to 

the action, which tha!l be tried ſirſt, 47. FR 

Where the plea of one defendant being to part, and the pla 
of the other to the whole, that which gocth to the whole 
ſhall be tried firſt, and where not, 125 b f 

Where a matter alledged out of the realm may receive trial, 
and how, 201 a , b 

Where the original act is done within the realm, and 
part out of the realm, upon which iſlite is taken, how this 
ſhall be tried, and whence the jury ſhall come, 161 b * N 

How murder done in a foreign country may be tried and 

. puniſhed here, 74 a J, 16. a* | . 

Where one dies within the realm upon a wound given out 
of the realm, how it ſhall be tried, 54 b | 

In what caſes a certificate ſhall amount to a trial, 742“ 

How, and by whom the reaſonableneſs of a thing thall be 
tried, 56 b *, c9 bY, 62 a * 

Where a nobleman being arraigned ſhall be tiied by his 
peers, 150 b f, 294 a 0 | 

Of things done beyond ſea, how to be, 261 


Twait. 
8 \ STS ves - #f 


What walt is, 5 bY 
 Factaria. 
The ſignification of it, 5 bY & 


Valuation. See Dower,' L.ivery, Primer Seiſin, 


Marriage. 


mY 


The eftate, revenue, and valuation of a duke, earl, baron, 


&c.69a*q, 8B3b+t ; ; * 
The revenue and valu: ion of a knight, 6g a 1, 69 b 
1he livelihood and valuation of a cn, by a 

Penire, See Trial. 
From what places in civil caſes anciently, and how now, 

4.0 a q | FER VS.» 
From what places in criminal cauſes,. 401 b + 


Fentre Inſpiciends. 


The form of ſuch writ, and where it Teth, 8 b 


Verdict, See Attaint, Idue, Trial. 


The ſignification and derivation of the word, 226 a K 
The ſeveral kinds of verdicts, 226 b 4, 227 b *, 228a% ' 
The form of a general verdict, 226 b* ; _ 

When a bar, 278 bf d [is 1 
Where a ſpecial; yexdiet may be found upon a ſlight point 
in iſſue, 226 b Pf 5 2091 
A verdict finding matter incertainly, not good, 229-2 4 


| Where a verdict finds part of the iſſue, and nothing for the 


reſidue, it ſhall be inſufficient for the whole; /ecus white 
it finds more than the ifſue, 227a * & 1 ot 
Where 2 eſtoppel or u warranty may be found by verdict, 
227 a F-64101 
Where the jury may vary from their verdict, and where 
not, 227 b * 397.4 90 [nil bobs 
Where a verdict found again the letter of the iff ue, ſhall be 
good, and where not, 114 b. of e 21 T 
Where the delivery of a letter, or other writing of evidence 
to the jury after their departure from the bar, fla avoid 
the verdict, and where not, 227 bB 
Where the jury may give a privy verdict, and where not, 
22 & :- ; oP 
A jury ſworn and charged in cafe of life and member can - 
not be diſcharged before verdict, 8... 
In what actions and upon'whar iffues a-tfp:cial vertith may 


- 


be given, 227 4 +, b * oft Wi 
Where a general verdict in a matter in law ſhall be 290d, 
2284 4 | 905 ut nne 
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What paſſes by it, 4b 


V.i.age. 


F 


Village, See City, Cuſtom, Manor, Trial. 

The deſcription of village, and whence fo called, 115 b f 

Where the village or town ſhall be ſaid in law to continue, 
notwithſtanding the decay of the houſes, 115 b q 

The number of tons in Zng/an and Wales, 116 a N 

Every village a borough, but not . couv?ſo, 115 bY 

Where nul tel pille is pleaded, whence the jury thall come, 


125b+ 


Villenage and Villcin. See Continual Claim, 
Freehold, Manumiſſion, Preſcription. 


The etymology of the word, 116 a + | 

The deſcription of a tenure in villenage, 116 a 

How villeins were anciently called, 116 a f 

How villenage firſt began, t 16 b“ 

Where a freeman may hold in villenage, 116 a J, b , 
117b+ 

The vel kinds of villeins, 117 b J, 120 4 J, b 

What inheritances, or other things of a villein, his lord 
ſhall have, and what not, 117 a * 

Where a leſſce at will or for years, Sc. ſhall have the per- 
quifite of his villem in fee, 7d. 124 a Q, b f 

In what right a biſhop, c. ſhall be ſaid ſciſed of the per- 
quilite of his villein, 117 a *, 124b f g ; 

Where by the entry of the lord upon his villein tenant in 
tail, his iſſue ſhall be barred for ever, 117 a * 

Where an alienation, eſcheat, or diſcent of the lands of a 
villein, ſhall bar the title of his lord, before entry, 118 a, 
b 

Where a diſſeiſin to the villein ſhall prejudice the lord of 
his entry, and where not, 118 b * 

What ſhall be ſaid a ſufficient claim or ſeiſure by the lord, 
to veſt in him the property of his villein's goods, and 
what not, 118 b J, 145 b 4, 263za( 

Where laches of entry or ſeiſure ſhall not prejudice the 

* king of the lands, or goods of his villein, 118 a *, 119 b + 

Where the lord may juſtify his entry into land, to make 
claim to a reverſion, or other profit of his villein, 119 a, 


b 

What ſhall be ſaid a ſufficient claim by the lord, to veſt in 
him the advowſon of his villein, and what not, 119 b“, 
120a+* - 

Villein regardant deſcribed, and whence fo called, 120 b + 

Who ſaid to be a villein in groſs, 120b * | 

How a man ought to preſcribe in a villein regardant,' and 
how in a villein in groſs, 121 a 

What confeſſion in a court of record ſhall make the party 
a villein, and what not, 122 b“ 

Where the father is a villein, and the mother free, & con- 
tra, how their iflues ſhall be reputedin law, 123a + ® 

A baſtard no villein, unleſs by his own confeſſion, 123 a f 

Where, and what actions a villein or nief ſhall maintain 
againſt their lord, and where, and whatnot, 123 b, 124 a, 
126 b 

In what LAY the villein ſhall be privileged againſt the ſei- 
ſure of his lord, albeit he is not intranchiſed, 136a J, 
b 4, 137 b ®© 

Where an action lieth by the lord againſt the huſband for 
marrying his nief, and where not, 136 a *, b ® 

Where, and what charges of the villein upon his land are 
avoidable by the lord after entry, and where and what 
not, 184b 

Where, and by what means the lord may be difſeiſed or 
diſpoſſeſſed of his villein, and by hg not, 306 b * ©, 


074 
Where ; diſſeiſee may ſeiſe his villein regardant before 
re- continuance of the manor, to which Se. aud where 
not, 107 a x 


Virgata Terre. 
What it is, 5 a J, 69 a“ 


Viſicorg 


What power he has, 96 
Who he is, 345 


Voucher. See Baſtard, Recovery in Value, 
Stat. . 2. c. 40. Warranty. 


The etymology and ſigniſieation of the word, 102 b + 

The ſeveral ſorts of vouchers, 102 a 1 

The ſeveral proceſs againſt the vouchee, and upon what de- 
fault after proceſs judgment ſhall be given againſt the te · 
nant, and upon what not, 101 bY, 303 a * 


Where upon judgment given againſt the tenant, he ſhall 


1 


bave judgment over, againſt the vouchee, and where not, 
101b J, 393 a “* 

Where the tenant after he hath been impleaded, and judg- 
ment given, ſhall have a warrantia chartæ, or vouch 
again, ind where not, 102 a 7, 303 a“ n 

Where the warranty deſcends upon the heir at common law, 
und the land toa ſpecial heir, the tenant may vouch both, 
370 a J, b“ 

Where the ſpecial heir fhall join with the heir at common 
law, to deraigu a warranty paramount, and to whom the 
recompence in value ſhall enure, 376 b 1 * 

Where, and how a man or his aſſignee may vouch, by reaſon 
of a warranty annexed to a releaſe or confirination where 
nothing patled, 38; a Q, bf | 

Where a man may vouch himſelf by reaſon of a warranty, 
399a f, 334bY 

Where the wife being received ſhall vouch her huſband, && 3 
cou vero the huſband-himſelf and his wife, albeit the war- 
ranty be in ſuſpence, 390 a * 

Where, and how aa iufant ia vutre ſa were may be vouched, 


399 a 1 
w ad the feoffee may vouch as of lands diſcharged of a 
rent-charge or fecx ; ſecus as of lands diſcharged of a 
rent-{crvice, 388 bY, 380 a * i 
Where a purchaſer mall vouch as heir, 384 b C 


Uſes. See Intentions, Revocations, Stat 4 H. 7, 
c. 17. 19 H. 7. c. 15. 27 H. 8. c. 10. 


The definition of an uſe, 272 b“ 

The ſeveral ways whereby uſes may be raiſed, 271 b 

Where there may be two uſes i» M of the ſame land at the 
ſame time, and where not, 271 b J, 271 a | 

What perſons may be ſeiſed to the uſe ot others, and what 
only to their own uſe, 19 b * 

What ſhall be ſaid a ſufficient conſideration of blood to raiſe 
an uſe, and what not, 123 a J, 237 a+ 

Where uſes ſhall enſue the nature of the land, 23 a 

Where by the ſame conveyance an old uſe is 3 4 new 
may be created, 237 a * | 

Where a feoffment is made to the uſe of a laſt will, or of 
ſuch perſons as ſhall be named in a laſt will, in whom the 
uſe ſhall * to repoſe in the interim, 111 b J. 112 a Þ 
271 a. 

What is a ſuifictent conſideration to raiſe an uſe, 250 b“ 

An unlimited uſe, when it remains in the feoftee, 272-a + 

Gives ceſtuy que uſe neither jus in re nor jus ad rem 272 b * 

Ciftuy * «ſe hath no remedy but in a court of equity, 
274 


Uſurpation, Sce Quare Inpedit, Preſentation, 


The ſeveral acceptations of the word, and how it differeth 
from a diſſeiun, intruſion, &c. 277a J, b + 
Of an advowſon, how it operates, 402 a * 


Wager of Law, 


Wager of law, what, and the manner of it, and whence ſa 
called, 294 b J. 296 a F 

Where it lieth, and in what actions, and where and in what 
not, 172 bt, 295 a per tot. pag. 

Where the huſband and wife ſha!l wage their law for the 
debt of the wife before coverture, 172 b 

What perſons may wage their law, od what not, 152 b t, 
295a + * 


Where a man ſhall wage his law of another man's deed, and 
where not, 295 a f 


Wales. 
The etymology of the word, 175 bY 


Ihe principality of ales holden anciently of the crown 
ot £England,g7 aq 3 | 


War. See Entry Congeable, Preſentation, 


What ſhall be the time of peace, and what the time of war; 
and how it fhall be tried, 249a J, b + * 


The ancient manner of ſervingthe king in his war, 51 a *- 


Nutives more ſerviceable for the war than ſtrangers, 69 a ® 
Rules ung obſervatious in art military, 51 a 7 


Wardſhip. See Guardian, Marriage, Relief, 
Stat, 4 H. 7. . 17. 1 H. 8. . 1. 


Where the heir of diſſeiſee ſhall be in ward befote reconti- 
nuance of his eſtate, 76 b J, 270 a + any 
Where 


1 


Where the bei- ſhall be in ward, albeit his anceſtor 
died not ſeiſed, nor without the homage of the lord, 

Where by the determination of the eſtite or tenure 
of the heir, the wardſhip ſhall ceaſe, 56 a f, b* ©, 

248 4 N 

Where the heir being remitted, or recovers in a formedon or 

nom compos mentis, Tc, ſhall be in ward, 76 b + * 
here the lord ſhall have a double wardſhip for the ſame 

land, 76 b 

Where the heir of tenant in tail ſhall be in ward, notwith- 
ng a diſcontinuance, and to whom, 76 bC, 57 a +, 

78 a 

Where the king, by reaſon of wardſhip, ſhall have the 
cuſtody of lands holden of other lords, and inheritances 
which he not in tenure, and where not, 77 a + 

Where the heir at this day thall be inward, notwithſtanding 
a conveyance over by his father in his life, and where 

not, 78 a per rot, pag. 
here the heir ſhall be in ward upon a conveyance b 
his anceſtor, for the advancement of his wife or chil- 
dren, or payment of his debts, and where not, 78 a per 

. tot. pag. 

irbere by conveyance by the grandfather to the ſon, ſhall 
cauſe ward(lup, and where not, 78 aN 

Where the ſon ſhall be in ward, albeit nothing deſcend, 


78 b 

Where 4. lord ſhall have the wardſhip of the land, not- 
withitanding the marriage of the heir in the lite of his 
anceſtor, 75 a, 79 a t 
here a man hath a double title to wardſhip, one as father, 
and the other as guardian in chivalry, or ſocage, in which 

be ſhall be ſaid to be in, 84 b +, 88 4 * 

Where the heir of a tenant in ſocage ſhall be in ward, 
176 a * 

Where wardſlip may be granted without deed, and where 
not, 8; a per tot. page 


Wardwit, 
What it is, 83 a N 


Warranty. See Aﬀets, Diſcontinuance, Eſtop- 
pel, Rebutter, Recovery in Value, Releate, 
Scire Facias, Stat. Glouceſt. c. 3. 11 H. 5. c. 20. 
Voucher. | 


The deſc:iption of a warranty, 365 a 7 

The ſeveral kinds of warranties, 364 b J. 363 a * 

o what things a warranty may extend or be annexed, and 
to what not, 101 b“, 3 6 a J, by, 389a5 * 

Upon what conveyances a warranty may. be created, and 
upon what not, 371 a J, bi, 386 4a * 

What words are requiſite to the creation of a warranty in 
deed, 383 b, 384 a 7 

Where the word (heirs) is requiſite to the creation of a 
warranty of inheritance, and where not, 47 47, 378 a J, 
383 b*, 384 b“ J. 385 b“ 

Where no perſon is mentioned in the elauſe of warranty, to 
whom it hall be intended, 383 b * 

What words ſhall amount to a warranty in law of a free- 
hold or chattel, aud to what eftate a warranty in law 
is ſaid to be annexed, and to what not, 381 a * ©, 


were the word (ed:) implied a warranty of inheritance 
at common law, and where oaly for the lite of the donor, 
384 a * 

When it ſhall not bar the king, 19 

Where a warranty expreſs {tall not take away a warranty 
in law, 384 a N 

The deſcription of a warranty which commences by diſſei- 
fin, and why ſo called, 366 b + | 

Where a warranty, albeit the diſſeiſin be mediate or to ano- 
ther perſon, ſhall be ſaid to commence by diſſeiſin, and 
ſhall not bar the heir, 366 b f,, 367 a 7 

ere a warranty annexed to a feoffment many years after 
the diſſeiſin ſhall be ſaid to commence by diticitin, and 
where not, 367 a“, 369 bY, 371 a* 

Where a warranty upon a feoffment to barretors or extor- 
tioners, whereby the tenant waives the poſſeſſion, ſhall be 
ſaid to commence by diſſejſin, 308 a J, 369 b * 

Where a third perſon ſhall take advantage of a warranty 
commenced by diſſeiſin to another, 367 à 7 | 

A warranty commencing by intruſion, abatement, c. no 

+ bar, 367 aA L 

Where a warranty annexed to a feofftnent de fafo ſhall bind 
the parties, and be good againſt all but him that right 
hath, 367 a*, bt 


The deſcription of a lineal warranty, and why ſo called, 
370 J., 371 4 , 375 4 | 


*: 1 L.% 


Where a warranty lineally deſcending ſhall be colldtera'; 
370 b J, 371 4 f, 374 b J, 370 f, 350 by 
here a warranty collaterally detcending ſhall be lineal, 
370 a f, 37tbtq 

Where the ſame warranty ſhall be collateral in reſpect of 
ſome l Tong lineal in reſpect of others, 371 bg, 

372 a7, 373 

Where a warranty ſhall be lineal to the heir, albeit he con- 
veyeth not his diſcent from him that made the warranty; 
371 a J, b 

Where a lineal warranty ſhall be a bar to a fee fimple, but 
not y an eſtate tail without aſſets, 374 a + *, b *, 
303 b * 

Where baron and feme tenants in ſpecial tail diſcontinue; 
the warranty ot either {hall be lineal to the iſſue and no 
bar, 373 a { 0 | 

Where and why a collateral warranty ſhall be a bar to an 
_— and the reverſion of the donor, 373 a J; 
374bft*® 

Where a warranty ſhall bar a future right, 365 a, 388 

Where a warranty deſcending in one right. ſhall bar the 
heir claiming in another; /e of an eſtoppel, 365 b 

Where a collateral warranty ſhall not bar a right by ſue- 
ceſſion, 370 à &, b + | 

No bar to a title of entry, 379 b +, 389 a * 

Where a warranty deſceading upon an infant or feme co- 
vert ſhall be a bar, and where not, 380a U, b + 

Whe e the warranty of tenant by the curtefy ſhall be a bar 
to the iſſue at this day, and where not, and what remedy 
the heir or his iflue hath againſt the alience, 279 b * J, 
365 a, b. 366 a, 381 a, b, 382 a, b, 383 a, b 
here the warranty of the huſband; being not tenant by 
the curteſy, ſhall be a bar to the iſſue of the wite, and 
where not, 366 a * 

Where the warranty of tenant in dower was a bar at the 
common law, and how reſtrained at this day, 365 b* J, 
374 b J, 380 a f, 381a 4 

Where the king ſhall be barred of a right of poſſibility of 
reverter by the collateral warranty of a ſubject, and 
where not, 19b +, 370 b 

Where a warranty deſcending upon the wife, ſhall hinder 
her diſagreement to an eſtate made during the coverture, 
388 b * 

Where a collateral warranty deſcending upon the iſſue in 
tail before the diſcent of the right ſhall be a bar to him, 
and where not, 388 a J, bit | 

Where a warranty ſhall bar, albeit the eſtite was not put to 
a right at the time of the warranty made, and where not, 
388 b * J. 389 a+ 

A collateral warranty is no bar in a writ of dower, or ca 
matrimonti prælocuti, 389 * 

Where tenant in tail to him and his heirs males, the remain- 
der to him and his heirs females, diſcontinues with wars 
ranty, ſuch warranty is lineal to both, and ſhall bar nei- 
ther, 377 4 

Where atter a diſcontinuance, a warranty deſcending upon 
two dauglners, where one only is inheritable to the eſtate, 
ſhall be a bar to the daughter inheritable for the wholc, 

725 * a 


/ . * . . 
Where tenant in tail dies having two daughte's, and one 


enters and makes a feoffment with warranty, this ſhail 
bar the other ſiſter, as to her part, but not as to the part 
of tne feotior, 373 by 374 4 | 

Where a warranty thall deſcead only to the heir at the com- 
mon law, 370 4 * , 380 à F. b, 387 4 7 | 

Where two brothers being by divers venters, the videſt re - 
l-afes with warranty ro the diffeiſor of the uncle, aud 
dies without iflue, after the death of the uncle, the entry 
of the yourger is congeable, notwithſtanding the warran - 
ty, 387 a ® 

——. the father upon a mediate diſcent ſhall not be 
bound, or take advantage of a warranty made by of «v 
the fon, 11 b J, 12 a 7 : : 

Wherc the heir ſhall be bound to a warranty, to which his 
anceſtor never was, and where not, 285 b ©, 380 a + ® 

Where the ſpecial heir ſhall join with the heir at the 
common law to deraign a warranty paramount, and how 
the recompence in value ſhall enure; thi. 

Where by warranting the land, all rents, Ge. ſuſpended or 
diſcharged at the time, are alſo warranted, and where 
not, 366 b 4, 388 bY, 359 a + 

Where notwithſtanding lands eſpecially bound to war- 
ranty, the petſon alſo of the feoffor "ſhall be bound, 
102 b 

Where * condition of an obligation is to defend the lands 
of the obligee, by an ouſter of a ranger the condition 0 
broken; /ecus of a condition to warrant the lands, Ot. 

84 a % - . * 

Where „ — be defeated in part, and ſtand good 
for other part, 367. 7855 aq 2 | 

Where a warranty made by an infaat and one of full age, 


f 


TM 


ſhall be void againſt the infant, and good for the whole 
againſt him of tull age, 367 b 2 

Where a leaſe for life is made upon condition to have fee 
with a w rranty in /ormd p., by the inereaſer of the 
eſtate the warranty ſhall increaſe ; /ecus of a leaſe for 
years upon ſuch condition, 278 a U ; 

A leaſe for years, the remainder in fee with warranty i 

formd predic”, ſuch warranty void to both, 378 b + 

A leaſe to tw. the remainder to him that firſt dies with a 
warranty in forma pradit?, x the death of one, his heir 
ſhall have the warranty, 378 b F ; 

Where lands by purchaſe ſhall be liable to execution in 
value. in caſe of warranty by diſcent, and where not, 
102aT : 

Where upon a warranty for life the recovery in value 
ſhall be in fee, and where but for life, 383 b“, 387 a N 

Where an aſſignee ſhall take advantage of a warranty in 
law, and where not, and where by way of voucher, and 
where only by rebuiter, 384 a J, b + 

Where a warranty in law and allets ſh.11 be a good bar in a 
form:don 384 b * : 

What perlon ſhall take advantage of a warranty in deed, as 
aſſigne by w y of voucher, and what not, 384 b * J, 
388 7, b f. 300 a F a 

Where an afignee of ; art of the land or eſtate ſhail vouch 
as flignee, und where not, and by what means he may 
take .dvantage f the warranty. 385 a * 

Wh-re a gift in ta!l is made with warranty to the do: 
nee, ais heirs aud aſſigus, who makes a feoffment and 
dies without iſſue, the teoftee ſhall not vouch or rebutt; 

ſecrs ol iuch a gift before the ſtatute of donis, Sc. 
385 2 0 8 

Where a warranty may he ra ſed upon a releaſe or confir- 
mation where nothing paſſes. and where the party ſhall 
take advantage of ſuch warranty by way of voucher, and 
where not, 371 b 4, 385a f. b 4, 387 a * 

Where a warranty ſhall not amend or enlarge an eſtate, 

85 b 

Weite * eſtate being avoided before or after the warranty 

deſcended, be warranty annexcd is defeatedalſo, 366 a f, 
67 b J, 388 b“, 389 4“, and b F | 

Where by a re-feoffment of the ſeoff r, a warranty to the 
feoffee, his heirs a d afſigns is defeated ; ſecus of a feoff- 
ment to the feoffor, and his wife, 380 b ©, 390 a 1 

Where ſuch feoffee infe-fis one of his feoffors, the warranty 
continues, 399 4 | | 

Where a deals for bite or gift in tail to the feoffor ſhall 
be a ſu'penſion of the warranty during the eſtates, 


a ; 

White \Fuſpended warranty and aſſets deſcending upon the 
iſſue in tail, together with the lauds diſcontinued, ſhall 
hinder a remitter, 300 a J, b + 

Where by attainder of felony or treaſon, a warranty ſhall be 
defeated, 399 b“, 301 bY * . ; | 

Where tenant in tail releaſes to his difſeifor with warranty, 
and after is attainted and pardoned, the warranty fhall 
be void as to his iflue before the pardon, but a bar to his 
iſſue born after, 391 b J, 392 a“ 

Where a ſeigniory is granted with warranty, by the eſcheat 
of the tenancy, the warranty is defeated, 392 b * 

Where a collate al anceſtor rcleaf.s with warranty, and en- 
ters into religion, by his deraigument after the warranty 
i; defeated 392 b. OT 

What wo ds In a releaſe ſhall extinguiſh a warranty, and 
what not, 291 b*, 392 b f 

Where after a relcaſe of the warranty to one ſeoffor, the 
feoffee ſhall vouch the other for a mozety ; the ſame 
where one jointenunt releaſes, his companion may vouch, 

o a 

Wikre : OH ſhall be two recoveries in value upon one 
warranty and where got, 393 a * | 

Where a w.rranty lineal and aſſets deſcending upon the 
iſſue in tail, ſail be no bar to his iſſue after lie nation of 
the aflets; e if the iſſue had been barred in a forme- 
don, by reaſon of ſuch warranty, and aſſcts, 393 b * 

What warranty is void, 402 a N 


Warreccum or Warreftum Terre. 


The ſigniſication of them, 5 b f 


Warren. See Foreſt. 


Waſte. See Attaint, Parſon, Qred Ei Deferceat, 
Relcaſe, Stat. V. 2. c. 23. Writs, 


The etymology of the word, 52 b 
'The dave kinds of waſte, £3 a*q, b* 
The ſeveral writs of waſte, 54 a f 


V 


Againſt what perſons an a don of waſte lieth, and againſt 
what not. 5 a +, by, 84 a 

What ſhall be ſaid waſte in houſes, 63 6 

Where deſtruction of truit-trecs ſhall be waſte, and where 
not, 63 a * | 

What fl be ſaid waſte in a park, dovehouſe, ee. 


4a 

What ihall be. ſaid waſte in trees, and ia what trees waſte 
may be done, ibid. 

Where digging of gravel, mine, Sc. ſhall be waſte, and 
where not, 53 b 4, 54 b * 

The ſuffering of land to be ſurrounded, waſte, 83 b + 

C — of arable land into wood, S e contra, waſte, 

. l TRA 

What ſha'l be ſa'd waſte in fences, ibid. 

What waſte in hominibus, 53 b * 

How walte, deſtruction, and exile differ, 53a J, b * 

By what perſons an action of waſte li-th, 53b 

Where the heir ſhall have an action for waſte done in the 
lite of his anceſtor, and where not, 53 b &, 198 a © 

What ſhall be ſaid a good plea in au action of waſte, and 
what not, 53a “, b f, 54 b“, 265a $® HY 

Where by the alteration of the reverſion, waſte committed 

+ before ſhall be diſpuniſhable, 53 b A N 

Againſt what perſons a prohibition of waſte lay at the com- 

mon law, and againſt what not, ibid. 316 œ * 

Where waſte lies againſt tenant by the curteſy, or in dower 
after aſſignment, and where not, 54 a 4, 316 a * 

Where an action lieth againſt the aſſignee for waſte done be- 
fore the aſſigument, and where not, 4 a f 


Where the tenant ſhall be ng tor waſte done by « 
tid, 


ſtranger, and where not, ib: 

Where the wife ſhall be paniſhed for waſte done in the life 
of her huſband, & 2 conver/o, 54 a * | 

Where an occupant ſhall be puniſhed for waſte, 1874. 

Where a mean remainder or reverſion tha!l be an impedi- 
ment to bring an action of waſte, and where not, 54 a *, 
273 à J, 290 b J, 33 b* 

Where waſte lieth againſt a guardian in chivalry, and the 
penalty in ſuch action, 4 a2 f 

Deſtruction to what value thall be ſaid waſte, 54a 9 

For waite /par/im, all the land ſhall be recovered, ib. 

Where teaant for life ſhall join in an action of waſte, 
42 4 wet 53 b q 

Where one jointenant, or tenant in common, for life or in 
fee, ſhall bave an action of watte againſt his companion; 

and whete not, 200 b * 


Whar intereſt is given to the leſſee by the clauſe (without 
impeachment of waſte), 220 a 1 

Where the leflor recovering in an action of waſte, ſhall 
avoid all mean eſtates _ charges made by the leflec, 
and where not, 233 b J, 234 a + 

Where the heir ſhall have an action for waſte done in the 
liſe 7 his anceſtor, which the anceſtor himlelf could not, 
247 

Where the acceptance of a ſurrender by the leſſor after 
_ done, mall conclude him of his action of waſte, 
285 a . 

Where in an action of waſte by tenants in 
the death of one without iffue ſhall abat 
285aq 

Where 1 parſon, vicar, Sc. ſliall have an action of waſte, 
341 a 0 

Where by the releaſe of him in the remainder in tail to te- 
nant for lite of all his right, he ſhall not have an action of 
watte ; /ccus where he in the erſion in fee makes ſuch 
releaſe, 345 bY 

Where tenant in tail leaſes for his own life, an action of 
waſte lieth againſt the leſſte, 345 b 

In waſte the place waſted the principal, and not damages, 
08 4 9. 355 b. : 

Where in an action of waſte by two, the releaſe of one ſliall. 
bar the other, and where not, 355 b + 

Where in an action of waſte ſummons and 
and where not, 255 b 

Where an action 'F waſte lieth, albcit the leſſor had nothing 
in ao Soren at the time of the waſte committed, - 
350 a | | 

Where runs en be reverſion ſhall be a good plea by the leſſee 
ih an action of waſte, and where not, 350 a * 


ſpec:al tail, 
e' the writ, 


ſeverance licth, 


Way, 


The freral kinds of ways, 55 a * 
Whar remedy tor a diſturbance in a public or private way, 
* - : f E 
and what not, 56 a + 


Wera and Were. 


Ihe mcaning of the words, 127 a *, 287 bE 


1E HN 


Buff e kt Wit or Vita. 
The ſignification of the words, 187 a+ 


Witneſs, See Evidence, Teſtimony, 


Moodgeld. 
What it is, 234 a U 
Words. See Expoſition of Words, 
Morſcot. 
What it is, 71 a f 
Worth, 
What it is, 56 4 
Writs. See Action, Annuity, Amerciament, 


Diſſeifin, Quare Impedit, and each Writ under 
its proper Jitle. 


Brief, and,? 73 b 
The deſcri; tion of a writ, 73 b 


T A ü 0D © 


The ſeveral ſorts of writs, 53 b * q 

Where writs may be maintained quia time!, before any 
moleſtation, 100 a * 

Where the writ ſhall be general and the count ſpecial, 
20 b 4, 53 a f. 54 b 4, 3444 + 

Upon what plea to the diſability of the perſon the writ 
9 and upon what not, 133 b A, 134 2 torr 
135 b? | 

Where an action well begun determineth in part by the act 
of law, the writ as to the whole ſhall abate, and where not, 
285 a * 

Where the profeſſion of the tenant or defendant in religion 
pendente placito (hall not abate the writ, 243 b 

Where the deprivation of the defendant ſhall abate the writ ; 
ſecus of a reſignation, 25.4. 

Where ſeveral writs of cuſtoms and ſervices lie for the 
deforcement of one and the ſame ſervice, 154 a F 

Writ de ingre/ſu fine aſſenſu capituli, whence ſo called, and 
where it lieth, 325 b * 

The writ ex gravi querela, where it lieth, 111 a f 

De domo reparanda, where it lieth, 56 b 4, 200 bf 

Of error, Sc. attaint, &'. follow the nature of the original 
writ, 139 a NJ 

Of error on a ſtatute, how to be, 54 b + 


Year and a Day, See Day, Time. 


How they are to be computed, 254 b * | 
In what caſes this time is preſcribed by law, 254 b 


Dedit Deus his quoque finem. 


— 
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TO THE 


Abeyance. 


N the maxim that the frechold cannot, but the in- 
heritance may be in abeyance, n. 2, 216 a 


Abjuration, 


N. 2, 92 b 
Action. 


The queſſton in Aſuby and White, whether an action on the 
caſe would lic agaimit a returning oilicer, for retuling a 
vote at the election of a member of parliament, n. 2, 


8: b 
What remedy the law furniſhes for the injury of being har- 


raſled by vexatious actions, n. 4, 101 a ; 

Actions of account by one zointenant or tenant in common 
aguinſt the other, n. 1, 199b - : 

"The different degrees of title which a perſon diſpoſſeſſing 
another of his lands acquires in them in the eye ot the law, 
and the dificrent modes and actions by which the poſſeſ- 
ſion may be recovered, n. 1, 239 4 

On writs of error, n. 1, 259 b 


Alien. 


On the capacity of an alien to take and hold, &, Sce 


n. 15 2. 35 47 55 6. 75 8 95 2 b | 4 
On the effect of alienage with reſpect to the diſcent of land, 


it. - 2, 35 8 ” . * . 
Sometimes a min can only have immediate inhezitable 


blood from une parent, n. 7, 124 


Alienations. 
On alicnations before Magna Charta, n. 2, 3, and 4, 
2 | 
Fiucs for alienations, n. 2, 43 b 


Allegiance. 


Old oath of allegiance diifers from the cath of fealty, n. 1, 
63 b 


VVV 


Allodial. 


Oh 2 lands in England and foreign countries, n. t. 


Annuity, 


Annuity of inheritance, n. 1, 2 a 
When the grant of an annuity binds the heirs, n, 2, 144 b 


Appendant, Appurtenant. 


Grant of a manor by the crown, whether j 
vowſon, i. 2,12 4 8 n, whether it paſſes the ad- 


Apprentices. 
N 1 11 7 4 
Argumentum ab Incendenienti. 


N. 1,66 a 


Arms, 


N. 3, 27 4 


Aſſignment, 


Formerly doubted whether an annuity was aſſignable⸗ 


n. 1. 144 b 
Power to A. and his aſſigns to make leaſes, extended not 


only to the firſt, but to all the ſubſequent aſlignees of 4. 


n. 1, 210 a 
Aſſignment of things in action, n. 2, 232 b 


Aſſiſa Armorum, 


N. 1, 71 4 


I ND N 4 T O 
Magna Af ſa Eligendd. 


On the number of knights to be returned to the ſheriff, 
n. 2. 159 a 


— 


Attainder. 


Conveyances made by felons againſt the ſtatutes of præ- 
munire between indictment and attainder, n. 3, 42 b 


Attornment. 


Obſervations upon the general doctrine of attornment, 
n. 1, 309 a 


Attorney. 


Infants and feme-coverts, n. 2, 52 à 


Authors and Works particularly noticed. 


Struvins, Bibliotheca Furis Selecta, n. 1, a 

Manchiu de Præſumptionibus, ibid. 

Alaſeardus de Probationibus, ibid. 

EK werhardus de Teflibus et Hide Inſtrumentorum, ibid. 

Farinacius de Teſtibus, ibid. 

Gatzert Commentatio Juris Exotici Hiſtorico-Litteraria de 
Jure communi Anglice, ibid. 

Viner's Abridgement, n. 3, 9 a 

Robinſon on Gavelkind, n 5, roa 

Robinſon's Diicourſe concerning the Law of Inheritance, 
n. 1, 10 b 

Lord Bacon's Reading on the Statute of Uſes, n. 2, 13 a, 
6. 1, 297 b 

Waterhouſe's Commentary on Forteſcue, n. 2,17 a 

Engliſh Edition of Mr. Plowden's Commentaries, n. 1. 232 

Mr. Fearne's Eſſay on Contingent Remainders, n. 8, 28 a, 
n. 1, 370 b 

Mr. Juſtice Blackſtone's Edition of the Great Charters, 
N. 44 43 4 


Mi 


— — — Conſiderations on the Queſtion, 
Whether Tenants by Co, y of Court Roll according to 
the Cuſtom of the Manor, though not at the Will of 
the Lord, are Frecholders qualified to Vote in Elee— 
tions for Knights of the Shire, n. 1, 59 b 

Noy's Reports, n. 10, 564 a 

Ockam, n. 2, 88 a, n. 7, 68 b | 

Black Eook, Red Book, and Dialogue cf the Exchequer, d. 

Sulivan's Lectures, n. 3, 63 a 

Modus tenendi Parliamenium, n. 2, bg b 

A Diſcourſe on the Bock land and Folk land, n. 2, $5 a 

Madox*s Baronia Anglica, n 4, ,, 108 b 

Eunomus, or Dialogucs concerning the Law and Conſtitu- 
tion of Fngland, n. 1, 155 b 

Mr, Cruiſe's Eſſays on Fines and Common Recoverics, n. 1, 
224 a, n. 1, 262 a 

Sir John Dalrymplc's Hiſtory of the Feudal law, n. 1, 224 2 

The Works of the Chancellor D*Aguefleau n. 1, 271 b, 
n. 2, 326 b 

Luiſtions concernant les Subſtitutions, avec les Reponſes de tous 
les Parlemens et Cours Souverains du Royoume, er les O- 
ations de Monſieur le Chancelier D' AgueſNſeau fur les dits 
Reſpenſes. Toulouſe, 1770. ibid. n. 1, 290 b 

Commentaire de POrdounance de Lowis 15 ſur bes Subſeiiutions, 
par Monſ. Furgele. Paris, 1767. ibid. 

Rapin's Diſſertation on the Salic Law, n. a, 325 b 

Le Brun, Traite dis Sncetſions, ibid. 

Droit Public de a France, par Mon/. 13 ouguet, ibid. 

Pothier, Trait des Tie, ibid. 

Traiie des Contra; de Fente, n. 1, 36;a 

Paudectæ Fuftiniance. n. 1. 308 b 

Traite des Kwiflions & de la Carrautie Formalle, far Mon/, 
Berthel:t, ib'd. 

J. P. Roſental Traflatus et Synop/is totias Faris Feudalis. 
Coll. A'lob. ibid. 

Petri Schulzii Diſſ'rtatio e Fende-Gratis, ibid. 

Fenichen Theſawus Juris Feudslis, Prancofurti ad Manu, 
ibid. 

Ordennances de St. Louis, ibid. 

Abrege Chronolog que des Grands Firfs de In France, ibid, 

Diſſertatio de Subfeudis Imperiis Mich. Hen. Gribnerii, ibid. 

Diſſertatio M encgſlai Xaverii Newman de Pucholis, © 41 

« — X ws, 
2 in Viſſallum per Conceſſionem Ii udͤ, wel Sul fi ui, 
ibid. 

Bochmer de Dominio Litis, n. 1, 308 a 

Baſuage Commentaire de la Contume de Norman's 

Neuueau Traite de Diplomatique, n. 1, 2:0 4 
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97 
EBulment. 


N. 42 55 65 7 ©, 95 10. 99 3 N. I, 2 2 3; 9 85 b 


How the woman can ale the git ot he 15 32 


- 
x 
y 10 i * * 
11 ro $14 * "TO ; 47 1 i*s 4 x {4 
1* 


Uiſbaud, n. 


I 1 N 1 * _ „„ * * +4 s Yea +44 , 
Init. a3C Sf ES «< 4 066 © ww 1 10 
* 


ite bete marringe, n. 0, 22% 
band puliciied are wxcr.s, grants part of a term on con- 


dition, the condition is gone by his &: th, query, n. 4, 
40 b 
! ſ 4; , a cwnng wel ch: 1; 
On the lateſt time of a woman's going w.th ch'ld, „. 1, 
123 6 


On tic eſtite which the huſband has in lis ulfe's freeh od 
lands, n. 1, 325 h. 

On te ſtuc which the huſband his in his Miic's cliattels 
real and uuugs in action, n. 1, 3514 


Paſtard. 


"Ry . C 88. . — 
Ef: cf a limitation, Sc. to a baſtard not 7x , n. 1, 3 by 
? IE 

n. 8, 12342 LE 

The preſumption of the huſband being the father of every 
child his wite conceive>, muy berepelied, n. 1, 2, 123 by 
2, 2414 

Obſereution on the ſituation of baſtards by the laus of Eng 
land, and thoſe of torcigu countries, n. 2, 243 b 

9 d . — * 1 » P 8 . 

On the leguimatt aof children 957 [12194er went marriage 

of their parents, u. 1, 245 4 


N. 1, 80 b 


Biſhops. 

Lord IIale's opinion. that the biſhops hold their poſi»Z%ons 
fer haroniam, and 1t in the houie of peers by cultemy 
and not as terms by tenure, n. 2, 70 b, n. 1. 134 b 

Mr. Wathan-ton intifts, that iu Saxen times biftopricks 
were conicrred in parliament, and that the King's invelli- 
ture wis ſuhlequent to ſuch election, n. 1, 134 2 

On the 40 Pa lire, li, 45 134 


Bockland, and Folkland. 
N. 6, 62 


Borough. 


Whether a Lorough not corporate can be a city, n. 2, 10g h 


Borough Engliſh, 


May Fe extended and reſtrained by fpecial cuſtom, n. 5, 
110 b 


Burgage Tenures. 


How affected by the 12 C. 2. c. 24. 


Charters. 


N. 2,12 b 

Whether the feoffer, or chi gue 1, is to have them in the 
caſe of convey undes to uſes, n. 43, 6 a 

Reference to authors on the ſubject of acticat deeds aud 
charters, n. 5, 0 4 


* 
Churchwardens. 
May purchaſe ea workhouſ for the poor, and by cube, 
then aneh ene PAF.CN ATC à corporà jou to parent ande, 


n. 4,3 2 


Commiſſions of P. 


5 


N. 3, 167 b 


Tenants in Cotrmon. 


| oaks wg * 
Wich er ſ. remainders, n. 1, 195 b 


Con- 


CC 


Condition. 


Outline of the doctrine of conditions, n. 1, 291 a 

Fftect of entry for a cond tion broken, 1. 2, 202 h 

Diſtinction berween, 1. A general condition that the leſſor 
ſhall re-enter, 2. A ſpecial power to enter and hold 
unt 1 ſatistaétion. 3. A power of entry limited by way 
of uſe, n. 3, 203 a 

Liſtinction between a condition, a remainder, and a condi— 
tional lia itatlon, n. 1, 203 b 

Conditions impoſſigle, n. 1, 200 a 

Conditions aguinſt law, n. 1, 206 b 

The ; erformance of the condition, when excuſed, n. 1, 
207 a 

On tue performance of a condition, by a thing collateral, 
m. 4132 

If the condition of the obligation be on the disjunctive and 
one ot things becomes impotible, the condition of the 
obligu ion will in forme cafes be ſaved, n. 1, 225 a 

Some ob/ervations on the doctrine of conditions precedent, 
or conditions ſubſequent, particularly as applied to the 
veſting of portions, n. 1, 2374 


Confirmation. 


Outline of the doctrine of confirmation, n. t, 295 b 
Contirmation on the eſtate of tenant for years, n. 1, 297 b 


Continual Claim, 


Outlines of this doctrine, n. 1, 230 b 


Coparceners. 


How they ſhall preſent to an advowſon, n. 2, 165 b 


Copy hold. 


Taking ſurrender out of court, n. 2, 58 a 

Steward of a copy hold manor, n. 4, 5, 38a 

\Who may grant copyholds, ni. 3, 4, 5,6,58b 

What things deſtroy the cuſtom of granting copyholds, 
n. 7, 58 b 8 

Parceners of copyhold cannot make part'tion without the 
lord's licence, n. 1, $9 a 

Whether teottinent without livery is a forfeiture, n. 3, 59a 

As t» forfeiture by leaſe or alienation, n. 4, 89 

Whether tine for admi:tance becomes due on change of the 
tenant or e ange of the eſtate, n. 8, 50 b 

What ſhall be a reaſonable fine, n. 1. bo a 

When the ſurrenderce's eſtate commences, n. 1, 62a 


Niere cuſtom does not preſcribe any particular mode of 
barring the ininil of a copybol?, a furren ter, though on- 
Is to the ufe of the vill, vill be ſufficient for that purpoſe 
Sr ithout a cuſtom. Carr ov. Sizger, 2 Fez. 603. 
Moore Us Moore, 2 Ver. 506. Ruta cu dem 79 har 
by ſurrender may be concurrent with a cu te bar by 
reranhery. Eecroll T. onaiir', t Wide, 26. et 2 Stra. 
1197. Doc. v. Truvy, 2 1;!/ick. Rip. 944. Sec Mr. 
Cox's Huli. of Peere Williams's Reports, u. 1 topage ig. 
Acceptance Ly a cnpy bolder terant iu tail of a trufi 7 977, 
„4 ſurrender of the legal i ate from the trujiers, hell 
a goad bar of he entail and remainarrs over, Grayme 
*. Graymey in Chancery, 1776. 


Corporation. 

Corporation ſole regularly could not take in ſucceſſion chat- 
tels real or perſona', in poſtetiton or action, though a cor- 
porat on aggregate may, n. 1. O 2 

Grants of oflices by ecclcit«itical perſons, n. 1, 44 a 

In general a corporation aggregat cannot take vr paſe away 


an intereſt in land or do any act of importance without 
eed, n. 4, 94 b 


Corrody, 
| 
Whether grantable to more than one, n. 1, 190 a 


Coſts and Damages. 
N. 1, 355 b 


Courts. 


Though the kings did actually Bit in the King's bench, and 


r 


N08: * 
the law ſtill intends the king is there, yct the judicature 
belongs to the judges only, n. 1, 71 b 

When the common pleus hecume a diſtin c court, u. 2. 71 0 


Adjourning cauſes into the exchequer chamber to have the 
oputon of the judges, n. 1, 72 4 


Creation- Money. 


Given to enable the donee to ſupport a dignity conferred 
on him, n. 5, 8 b 


Curteſy. 
N. 1, 2, 3, 4, 29 b 
In gavelkind eſtates, n. 1, 30 4 
Ota reut dons 0, n. 2, 3 4 
Cuſlom, 


Cuſtomary Frecholds. 


N.6. 494 
Eſtates held by copy of court roll not at the will of the lord, 
and called cutomary frecholds, have been deemed tree- 
hold ec ates. 
Such teuants clauncd arizht of voting at elections, n. 2, 39 b 
Day ob the Date. 


N. 8. 9, 40 b 
Charterof ſcoſſment SaHuνι & die datus, n. 1, 43 b 


Deaneries. 


On the various kinds of deans, n. 1, gz a 


Whether it will he for rent againſt a copy holder, n. 1, 57 b 


Deeds. 


On the delivery of deeds, n. 8. 6. 7, 8, 36 a 
Difference between deeds of feme coverts and infants, 


n. 4, 42 b 


Deforcement. 
N. 1, 331 b . 
Degrees. 


* 


On the mode of computing conſanguinity by the civil and 
canon law, n. 3, 23 b, n. 1, 2,24 a . 


Deviſe. 


Formerly controverted whether a rent de novo was within 
the cuſtom of deviting, n. 4.111 a 
liſtorx of the teſtame it ry power over land, n. 1, 3, 4, 111 K 
Over perſonality, n. 5, 6, 176 b : 
Inc nſiſtont deviſes in the tame will, n. 1, 112 b 
Jovite that executors ſhould ſl}, n. 2, 113 a 
Tue cuſt.m of York reſpecting filial portigus, n. 5, 176 b 


Dignity. 


Farldom of Arundel mentioned as an jaſtance of an ear!dom 
by preſcription, n. 1, 16 b 

Doetrine of extingu ſhin 2 barony by writ, by acceptance 
Gt a patent varony is queſtionable, n. 2, rH b 

hen the barony is by writ, the perſon ſummaned is not 
ennobled till he takes his fat in parliament} but in the 
creation of nohility by letters patent, the blood is ennobled 
withour fitting, n. 3, 16 b g 

Precedence of torcign nobility, and precedency in general, 
n. 4, 16 b 8 ; 

In ſome books it is ſail, that if a woman noble by birth 
marries one of inferior nobility, ſhe {hall be ſiyled by the 
dignity ot ker ſecond huſband. n. 6, 16 b 

Suppoſed that a man may be noble during the life of ano- 
ther, n. 7, 16 b | 

The degree of a baronet is parcel of the name, n. 8, 16 b 

The king cant create a dignity with a meſne between ba- 
rony and baronet, n. 8, 16 b 


Ii mitation 


IND FORT T 0 


Limitation to one and his heirs males, being by at of par- 
lament, raiſed a tee timple dic: ndible, n. 5, 27 a 

Whether a title of honor admits of curteſy, n. 1, 29 b 

Baronics by tenure arc merely titular, and a titular barony 
cannot have capt uren, n. ©, 31 b 5855 

Whether daughters may be coparceners of a aygnity, 
n. 1, 4, S, 1H; a if 

Abevance of tithis of honor, n. 6, 165 a 

On female d guities in England and France, n. 2, 325 b 

Ou the title of Duke D'Aubigay, 15:0. 


Diſcent. 


On the excluſion of lincal aſcent, n. 1, 11 a 

Whether lincal afccat was excluded by the Roman law, 
n. 2, 11 4 

Excluſion of half bloo l, n. 3. 6, 14 a 

Where the heir takes by diſcent and where by purchaſe, 
N % 32D | 

Where the heir claims by purchaſe, he muſt be the very heir 
in judgment of law, n. 3, 24 b, n. 2, 104 a 


Diſcents que Tollent Entries. 


Outlines of the doctrine, n. 1, 238 a 


Diſcontinuance. 


Outline of the doctrine of diſcontinuance, n. 1, 325 

Diſcontinuance by ecclehaſtical per, ons, n. 1, 325 b 

— by perſons ſeized ure nxorts, N. 2, 325 b 

— by reoants in tail with reſpect to their iſſue, 

n. 1, 320 b 

— by tenants in tail with reſpect to the rever- 
ſioner, n. 1, 327 u ; 

— by tenants in tail with reſpect to thoſe in 
remainder, n. 2, 327 a 

On the modes of cenveyance which work a diſcontinuance, 
n. 1, 350 4 

That nothing which lies in grant can be ſaid to be diſconti- 
nued, n. 1, 332 4 . 

To effect a diſcontinuance by tenant in tail, the conveyance 
mult be of ſuch an citate as may by poſſibility endure be- 
Fond the life of tenant in tail, n. 1, 333 a 

On diſcontinuances made to, or with the concurrence of the 
remainder-mai or reverſtoner, n. 2, 335 a 


Diſſeiſin. 


Diſtinction between actual diſſeiſin, and diſſeiſin by election, 
n. 7, 153 b, n. 1, 330 b. n. , 367 4 : 

Tenant for years ſurrenders, and (all continues poſſeſſion, 

he is tenant at ſufferance or dilteifin at election, n. 5, 


57 b g 


Commandment before or agreement after is not ſufficient to 


make infants and feme eoverts diſſeiſors, but it muſt be by 
their actual entry, n. 4, 130 b 

Lord Hobart's reaſon why diffeilin of tenant for life makes 
fee in the diſleiſor, n. 7, 180 b 


Diſtreſs. 


Of deer on a private ineloſure, n. 11, 47 4 

Of horſes, n. 12, 47 a 

Of ferrets and nets, n. 13, 47 a 

Yarn brought to be weighed, n. 14, 47 a 

Other things the property of ſtrangers, ibid. 

Sheaves or corn, by 2 . SM. 25. n. 16, 47 a 

Sheep, n 17, 47 a 

Beaſts of the plow for the poor rate under 43 EI. n. 18, 
47 a, and ſee n. 1, 2, 3, 4» 57 C5 77 47 b 


Dower. 


In caſe of an interpoſed eſtate between the freeholꝗ and in- 
heritance, n. 7, 28 a 
The reaſon why the law gave dower, n. 8, 30 b 
The woman ſhall be attendant to the heir for a third part of 
the ſervices for Which he is attendant over, n. 2, 31 
How the wife ſhall be endowed, in cafe of eviction by title 
paramount, n. 6, 31a 
A whole manor reſcifed becauſe it was caput baronier, though 
alfigned by the huſband, n. 6, 31 b | 
Antiently women aliens were not dowable, but now, if mar- 
ried by licence from the king, they are dowab.c by ſpecial 
act of parliament not printed. Rot, la. 8 H 5. U. 155 
n. 9. 31 b 
On damages in dower, n. 4, 5, 32 b 
Touts temps priſt in lo rcen, n. 1, 33 4 


* 
e, 
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If the huſband has two diffina ſeißus, the wife may in 3:08 
Cafcs cleft cut of which fhe will ty endowed, u. 4. 32 4 
Worre the wite fhall have dower of lands purchalcd and 

aliencd by her hufband while {he was nut dowable, u. 8, 
233 2 
By the cuſtom of ſome places the wite ſhall have the whole 
of ber huſband's lands in d wer, u 11, 33 b 
As to dower by cuſtom in gen ral, n. 5, 34 b 
Whether dower tum mult be made immediately after 
the marriuge, u. 3, 34 4 
Allgament of a third or half part in common, n. 2, 34 b, 
n. 6, 38 b | 
Acceptance of collateral ſatisfaftion a gaod bar of Jower, 
in equity, n. . 5, 36b 
Equity in ſome ſpeciul circumſtances conſiders deviſes in ſa- 
tis faction of dower, n. 6, 36 b 
The frechold, though aſſigned, not in the wile till entry, 
n. 1, 47 4 
Who may afſign dower n. 1, 38 b 
For voucher of wardſhip in dower, n. 2, 38 b 
\ here the judgment (hall be againſt the heir, and where 
againlt the vouchee, n. 6, 39 a 
Dower de la pluis beale virtually aboliſhed by 12 C. 2. c. 24. 
n. 3, 39 b 
As to the loſs of dower by the huſband's offences, n. 1, 40 b 
M here the huſband is attaiuted of treafon, n. 3, 4, 5, 41a 
Whether if an eſtate be limited to ſuch uſes as the huſband 
{ll appoint, and in default of appointment to him in tec, 
the wite is entitled to dower againſt his appointee, 
n. 2. 216 a 
Tenunt for life, with the reverſion in fee, »frer intermediate 
uſes, whether, upon his deccaſe, his wife will in auy aud 
what caſes be entitled to her dower, n. 3, 239 b 
The dowrels holds of the heir, but by inff.tntion of law 
ſhe is in of the eſtate or her huſband, n. 1, 241 a 
Cuirryatons on the cafes, where the wife claims dower 
after the eſtate charged with it is determined, n. 4, 241 4 
Obiervatious on the methods uſed to prevent d er, n. 1, 
379 b 
In this note it is ſugecſteg, as a mots to prevent derver, thre 
the «tate ſhould be limited to ſuch ujes as the purchaſer 
hall appoint, and for want of appointment, to a tru/lerg 
his heirs and aſſigns, during the Iife of the purcha ar, Se. 
To keep ihe gate of the trafice from veſting in au inſunt, 
heir, ſime covert, Sc. it may be limitea to the traf, 
his executors, adminiſtrators, and aſſigns, du in, rhe 
life of the purchaſor. This will not prevent its being an 
et ate of freeboll in the hands of the executor or admini- 
Sirato's See note 1, page 41 b, Carthew 376. tis 
avorthy of conſideration, xvheiher in marriage jett!/cements, 
the powers of ſelling andexchanging, and the other pavers 
imin to the releaſees, aud the ſurviver of them, end the 
Fficirs of the ſurvivor, ſhould not be given to them and the 
Survivor of them, and the executors and adminiſtrators 
of ſuch ſurvivor. This will prevent the miſchief of ei- 
her becoming veſted in an infant heir, &c. 1tiso"je;y- 
able, that even in the moſt approved precedents ef ſertle- 
ments, th: pozvers beth of theceituys que uſe and the re- 
47 Vs, are / , far inaccurately penned, that i be V abpear to be 
framed an au0iton, that the perſons exerciſing them at as 
4 rantorgg-er- leſſirs, or otherwiſe as owners of the fee; 
«vhen, in fact, they ovily defign the perſon in <vhon, or the 
cent upon which, the uſe is to weſt or ariſe; or, to 1/2 
a more technical eapreſſion, their ads appear to he exe- 
cutions of a power dirived from an intereſt, not the en- 
ecutions of aporver ſpeciallyreſerved. Ste u. 1, +. 112 4 


Emblements. 


* 
N. 5% $6 a, u 1, 2, 4, 57 7 88 b EY EA 
Whecher diil-ifor is to have them, if dilleifee's entry is aſter 
ſe. erance, n. 11, 55 b 


Eſcuage. 


4 
N. , 69 b, n. 1, 3, 4, 6, 72 b, n. 2, 73 a. n. 1. 74, n. 2, 
100 by and in other notes upon the chapter of eſcuage. 


Eſtates, 
What are frechold, n. t, 6, 7,9, !1, 424 
Ar will, n. 2, 55 a f 


Wherter letior's granting a rent charge determines eſtate of 
tenantat will, n. 13, 55 b | 

Wat determ nes ettate at will, u. 14, 15, 19, 55 b 

Eilare at ſuſfer nee, n. „ 270 b 


Eoppell 


IN D EE X 1 O 


Eſtoppell, 


Diſſeiſee leaſes to the diſſeiſor by indenture, ſhall not have 
alſiſe during the leaſe, n. 12, 13, 47 b 


Ltymologies and Explanations of Words, 


Obſervations on lord Cole's inquines about the names by 
which things will paſs in conveyaiicer, n. 3, 6 a 

Of the word /oeccay:inr, N. 1, 86 a 

Of the words i erling and guinea, n. , 207 b 

Seilin, difletfin, diſcontinuance, and frechold, n. r, 266 a 

Of the words parliam:ntum and tef/amentum, n- 1, 110 4 


Exchange. 
Whether in a ſtrict legal ſenſe it can be had between more 
than two, n. 1, 50 b 
Writing neceſſary, fince 29 C. 2. n. 2, 50 b 
It the king exchanges it mutt be by writing recorded, n. 2, 
gl a 


Exccutor. 


Creditor making the debtor his executor, or vice verſit, 
n. 1, 204 b 


Fealty. 
Homage and fealty, how blended, n. 1, 68 a 
Difference in the expreſſions uſed in them, n. 2, 63 a 
By attorney, n. 5, 08 a 
Seiſin of jealty does not eſtop the tenant from traverſing 


the ſcifin ot other ſervices, n. 6, 68 a 
Not affected by 12 C. 2. c. 24. 


Fee. 


Littleton's explanation of fee defended againſt ſir Thomas 
Smith and doctor Cowell, n. 1, 1 a 


Fee- farm. 
N. 5, 1442 


Feoffment. 
On f-offments of tenants for years and others having no 


eſt te of freehold, n. 1, 330 b 
On the form and operation of feoffments, n. 1, 271 b 


Fine. 

Effect of ſine levied by tenant in tail guilty of murder be- 
fore conviction, n. 10, 2b 

Hiſtory of fincs, and why by them a married woman may 
ulje nate her real rights; u. 1, 121 4 . 

Fines of lunatics, n. 2, 247 a 

Entry for avoiding fines, n. 1, 252 b ; 

Obſervations on the expreſſion, that a fine has no operation 
upon any eſtate or 1ntereſt, which is not previouſly di- 
veſted or turned toa right, n. 1, 332 b . 


Fire, 


The law as to the burning of houſes, ſo far as regards land- 
lord and tenant, n. 1, 57 a 


Foldcourſe. 
N. 1, Ga 
Fiſhery. 


N. 2, 4 b, n. 7,122 4 | 


Forcible Entry, 
N. 1, 2573 
Forfeiture. 


Ot tenant for life, n. 1, 233 b 


T HE NOT ES. 


Formedon. 


Whether formedon in deſcender lay at common law, n. 3, 


19 a, n. 1, 226 


Formedon in deſcender not included in 32 H. 8. n. 2, 11 | 


Frankalmoigne. 


How affected by 12 C. 2. c. 24. n. 1, 100 b 


Frankmarriage. 


N. 2, 3, 4, 5 6, 23 a 


Frankpledge. 


Diſtinguiſhed in Magne Charta from the tourns or leets of 
therif's, and on holding theſe courts, n. 10, 11, 124 1154 


Gavelet. 
N. 2, 142 b 


Gavelkind. 


N. 3, 44 10 a, n. 4, 140 a, n. 1, 2, 3, 140 b 
The gav-ikind deſcent of lands in Ireland was an incident to 
the cu dom of taniſtry, n. 1. 176 a 


In ihe reign of queen Anne, lands of papiſts in Ireland were 


made deſcendible in gavelkind unleſs the heir confirmed 
within a limited time; but by 17 & 18 C. 3. c. 49. / 1. 
the deſcent of the lands of papiſts is again reduced to the 
courſe of common law, n. 1, 176 a 


Gens & Gents. 


Explanation of theſe words, n. 3, 66 a 


Guardian, 


See n. I, 2, 3, 4, 5, 6. 7, 8. 9, 10, 11, 12, 14, 1416, 16, 
88 b, n. 1, 2, 3, 89 a, n. 4490 a, n. 1, 2, 3, 90 b, n. 1, 


135 b 
7 Heir. 


What 13 ſuch a purchaſe as breaks the deſcent, ſo as to enti- 


tle the paternal to a preference over the maternal hcir, 
n.2, 12 b 


Heir and Executor. 


Tenant for life pays off an incumbrance, his executor, in 
ſome caſes, admitted to ſtand in place of the incumbrancer, 


n. 3, 239 b 


Habendum. 
On the operation of the habendum, n. 3, 26 b, n. 1, 180 b 
Hariot. 
N. 1, 83 a 
Heir-looms. 


Whether they can be alienated by deviſe, n. 6, 18 bh 


Perſonal property may be ſettled fo as to be tranſmiſſible, 
like heir-looms, to a certain extent, n. 7, 18 b 


Holding-over, 
N. 2. 57 b 


Homage. 


Special act of parliament to excuſe the kiſſing in the caſe of 
* made to the king by reaſon of peſtilence, n. 3, 
64 

Homage by the nog of England to the king of France for 
his foreign poſſeſſion, n. 3, 65 a 

Difference between homagium ligeum and homagium not li- 
ge, ibid. : 

On the expreſs ſaving of the faith due to the king, n. 1, 66 b 

Effect of 12 C. 2. c. 24. on homage, n. 1, 6; b 8 


Puniſhmeng, 


| 
| 
| 
: 


IND EL T O 


Paniſhment inflicted on the biſhop for receiving homage 

without the exception of faith to the king, n. 3, 68 a 

Homage aunceſtrell, bow affected by 12 C. 2+ c. 24+ 
n. 1, 105 a 


Heomines. 
In ancient times by homines, homagers, now called free- 
holders, were intended, n. 1, 64 b 


Diſpute between doctor Brady and others on the ſenſe of the 
words homines and libera tcnentes, ibid. 


Hotchpot, 
N. 8, 9, 10, 176 b 


Indenture. 


N. 3, 4, 143 b, n. 1, 229 4 


Infant. 


Acts void or voidable, n. 3, 51 b, n. 1, 240 a 
In what caſes to be ſworn as a witneſs, n. 1, 172 b 


Joyntenant. 


Though for ſome purpoſes the eſtate for life of the jointenant 
having the fee is diſtinct from his greater eſtate, yet for 
granting it is not ſo, but both eſtates are in that reipect 
conſolidated, n. 2, 184 b 

On the 4 of the words, © cqually to be divided,” 
n. 4, 190 

On — — of the words, to two and the ſurvivor of 
them, and the heits of the {urvivor,” n. 1, 191 a 


Irelaud. 
Some think the laws of England wee introduced into Ire- 
land by king Henry the 2d, n. 1, 141 b 


Lord Coke's opinion that Eng lich ſtatutes do not bind Ire- 
land unleſs ipecially namen, n. 2, 141 b 


Judges. 


On the king's conſulting them extrajudicially, n. 5, 110 4 


Judgment. 
Difference between an interlocutory judgment and award 
and final judgment, n. 2, 168 a 
Jury. 
In ſome ſpecial caſes the jury to try an iſſue may be leſs 
than twelve, n. 3. 153ůũ a2 * 
Ad quæſtionem facti nas reſpondent judices, ad qu cſtionem iuris 


non r-ſponilent juratore', n. 5, 15 5 b 

Challenges, n. 1, 2, 3, 4, $- 166 a, u. 1, 2, 3, 4, 5, 150 b, 
n. 8, 157 b, n. 2. 3. 4, 168 b 

When the jury muſt be taken from the body of the county, 
n. 4, 157 a 

Whether 3 in a perſonal action difſqualifics from be- 
ing a juror, n. 1, 158 a 


The Stile of the King of Fxglan.!. 
N. 1, 2, 3, 4. 5, 6,7 b 
Knight's. fee. 
What was the amount of it, n. 2, 3, 4» 5, 7, 69 a, n. 1, 69 b 
Knight's ſervice, 
How affected by 12 C. 2. c, 24+ 1.86.8 
Caſtle- guard a ſpecies of knight's-ſervice, n. 1, $7 a 
Laws of Edward the Confeſſor. 
N. 3, 4, 68 b, n. 4, 5, 168 a 
et Salic Law. 
N. 2, 326 b 


T >H TE 
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Lawyers. 


How the fanctions of the bar were divided at Rome; 
n. 2, 295 
Fees of lawyers honorary, ibid. 


Leaſes, 


Difference when leaſes begin from the day of making and 
from ihe mab ing, n. 4, 444 

Leaſes of tythes, n. 3. 4 IK ee 

Leaſe by the king during the vacancy of the biſhoprick, 
n. 4,44 Þ . ; 

Leaſes by eccleſiaſtical perſons, n. 5, 6, 7, 8, 9, 44 by 
Ne 1, 2, 3, 4, 454 

Leaies by tenant in tail, n. 5, 45 a 

Leaſes by infants, n. 1, 45 b 

The law againſt leuſes for more than forty years, if it ever 
exiſled, was ſoom antiquaied, n. 1, 46 a 

Commencement ef leaſes and miſrecitals in that reſpect, 
N. 10, 46 „ ' 

Difference between an undericaſe and an aſſignment, 
n. 1, 308 


Livery of Seiſin. 


Superſeded by conveyances to uſes and upon trufs, fince 
27 1.8. n. 3, 48 a 

Abſeuce of feoftee or feoffor, n. 2, 48 b 

Conſent of leilec, he being on the land, n. 8, 48 b 

If leaſe for years with the remainder over be made by deed, 
the deed ought not to be delivered till livery made, n. 5, 
49 b 

Whether livery in that part of a manor which is in one 
county, palles that which is in another county, n. 2, $OA 

By gttorney, n. 1, 2, 3, 4, 5, ©, 7, 8, 9, 52 

On livery jecundum formam chartæ, n. 1, 331 a 


Maintenance. 


Whether an attorncy's laying out money for his client bg 
maintenance, n. 1, 308 b 


Marriage. 


Aſſiance and marriage uſed promiſcuouſly for the ſame thing, 
n. 2, 34 a 

Scott marriage, n. 1, 79 b 

Where one of the pa: ties is under the age of diſcretion, 
n, 2, 79 b | 

Precontract, n 4, 79 b 

Whether a man may marry the daughter of the ſiſter of his 
lirſt wife, n. 1, 235 4 


* 


| Marſhal. 
On the offices of high conſtable and earl marſhal, n. r, 54 b 
Mergers, 
N. 4, 338 b | 
Me uage, 


N. 1, 5 b 


Meſne Profits. 
When an eftate veſted is deveſted by the birth of a poſthu- 


mous child, n. 4, 11 b 


Diſtinction as to melne profits between real eſtate and per:o- 
nulty, n. 8, 55 b ; 


Monk. 

No longer any legal eſtabliſhment for profeſſed perſons in 
England, and our law never took notice ot to erg profeſ- 
ſions, n. 7, 3 b 

Mortmain. 

On the king's power of granting licences to allen in mort- 

Main, n. 1, 99 a 
Mortgages. 


N. 1, 205 a WES: . 


LL iN TDCBRX  iT!i0- 
Right of redemption, n. 1, 208 a 


Mortgage-money to be paid not to the heir but the execu- 
tor, n. 1, 208 b 


Naturalization. 


N. 1, 129 a 


Non Com pos. 


Whether he can plead his diſabilicy to avoid lis own acts, 
N. 12, 2 b 


Nullus Tempus occurrit Regi. 


N. 1, 119 2 


Occupancy. 
N. 1, 2, 3, 4y 5, 6, 41 b 


Againſt crimes being merely conſtructive breaches of the 
peace, n. 1, 128 b 


Parliament. 


How often to be held, n. 5, 110b 


Partition. 


N. 2, 169 a, n. 2, 151 a 


Place. 


Where payment muſt be demanded, n. 1, 2 to b 
V here a marriage portion ſhould be paid, 211 b 


Pleading. 


Tenant in fee in remainder expectant on a termof years, in 
picading, ſhall not be ſaid to be ſciſed in demeſue, n. 3, 
15 a, and ſee n. 4, 17 b : 

In cafe of a rectory, no diverſity in pleading at medictatem 
rectoriæ, or reforiam medietatis, n. 5, 17 b, and fee n. 1, 
18 a 

The eſtate of the huſband in the wife's land n. 1, 26 a 

VWacre a Qccd ought to beſhewn, n. 6. 35 b 

Non cf fauttum, n. 7, 35 b f 

in pleading; a leaſe one ought to ſay that the leſſor was ſeife d 
and demiſed, but in count in debt for rent there is no ne- 
ceifty ro alledge ſeiſin, n. 9, 47 

In copy ubs, it the words ad voluntatrm demini be omitted 
in picading, it ſhall be intended that the eſtate is a cul- 
to nary tiechold, n. 1, 58 a 

Extention of borough Engliti to the collateral line muſt 
te ſicciaily pleaded, n. 4, 114 b 

Alied: ing of iſluabie facts, n. 2, 1 23 b 

1 he cufloms incident to gaveikind and borough Engliſh 
except the ii ecial diſcent mull be ſpecially pleaded, n. 4, 
175 b 

M hether lcaſe and releaſe may Le pleaded as a feoffment, 
n. 3 207 6 

Where a declaration in ejectment is delivered, though the 
detenuant appears to it, and conk. fics ale, eat Y, and 
ouſter to avoid a line, there mult be an actual entry. 
The diftinction is, where entry is nocettury to compleat the 
landlord's title, the conteſſion of icate, entry, aud ouſter 
is ſuicient; but where it is requiute in order to retute 
the delendaut's title, actual entry mult be made, l. ty 254 b 


Poſſefia Fratris. 


Of cignities and honors, n. 3, 15 b 


Polllumous Children. 


As to the right to the meſue profits from the death of the 
tather, n. 4, 14 b 


Power. 


How an act 1-11 operate when it may take effect in two 
wavs, $8 an execution of a power derived from an intereſt, 
or us a par ſpctul, reſerved, u. 1, 112 4 


THR N00 RES, 


Feoffment to the uſe of a'laſt will, or to fuch uſes as the 
teoffor ſhall appoint by will, n. 2, 112 4 
Exerciſe of a power by wife without her huſband, n. '6, 

112 a 
On the ſuſpenſion and extinguiſhment of powers, n. 1, 


342 b 


Prerogative. 


In what capacity the king's purchaſer veſts in him, n. 4 


15 b 
A leaſe of land of the Dutchy of Lancaſter not avoidable by 


nonage of the king, n. 2, 16 a 

A remainder to the king and the heirs of his body, an eſtate 
tail within the ſtature de dons, ibid. .. 

Power claimed by the king before and in the reign of C. 1. 
ro * perſons to take the order of knighthood, 
n. 7, 09 

The king has not power to diſpenſe with a diſability created 
by ſtatute, n. 5, 120 a 

On the king's diſpenhing power, n. 4, 120 

His mzeſty's pre:ogative reſpecting the coin of the kingdom, 
n. 1, 207 b 


Preſeription. 


To cut wood in a foreſt without view of the foreſter, 
u. 15, 115 4 


Puer, 


Compreheads children of both ſexes, n. 3, 175 b 


Purchaſe. 7 


Fitites by wrong not ſaid to be by purchaſe, n 3, 2 a 

Remarks on the common dir:tion of citates into eſtates by 
purchaſe, and eſtatos by diſcent, n. 2, 18 b 

On the neceſſity of being heir as well as female, to take by 
purchaſe, n. 3, 24 b | _ 


Recovery. 


Grantee of rent-charge for years might falſify recovery 
againſt terre-tenant, n. 4, 46 a 

Cummon recovery good, it the freehold be in the tenant 
at any time betore judgment, n. 1, 203 b 

Intent and operation of the clauſe ſometimes inſerted in 
decds by which the tenant to the prœeipe is made, that 
on nou-payment of 100,0001, the deed ſhall be void, 161. 


Record, 


Pablic records of the kingdom, nt, 250 a 


Regiſtration of Deeds. 


N. 1, 290 2 
Releaſe. 


Outline of the doctrine of releaſes, n. 1, 264 a 1 

Marriage, whether a releafe of a bond cxccuted, or cove- 
nant entered into by the huſband with the feme, 
n. 2, 264 b | 

Creditor making debtor his executor, whether a releaſe of 
the debt, n. 1, 264 b 

How a right or title to the freehold may be releaſed, 
n. 1, 20654 

How releaſes enure, n. 1, 267 a . 

A releaſe which enures by enlargement does not require 
an actual eflate in poſleſſi-n to work vpon, a veſted lute- 
reſt being ſafſicient, n. 3, 270 4 

Obſervations on relcaſcs which enure by enlargement, 
hs. iy 273.3 

Obſervations on releaſes which eaure by mister Peftate, 
n. 2,273b | | 

Obſervations on releaſes which enure by iter le drelt, 
u. 1, 274% 0.1, 274 b, n. 1, 275 a, n. , 277 A 

Obſervations on releaſes which caure by extipguiſhment, 
n. 1, 2085 2, n. 1, 279 b 

Ditterence between thoſe caſes where an cate for life is 
enlarged to an eſtate in tce by the releaſe or confirmation 
of the rcmainder-man, or reverfioner, and thoſe caſes 
where a perſon being ſeiſed o an «ttwre for life, the inhe- 
rita"ce is afterwards conveyed or dev. ſed to his right 
heir „n. 1, 299 b ae 

Relief 


IN D E X 3 
Relief. 


N. 1, Sz a, n.1,91b | . 
On the differences between the ſeveral kinds of relief paya- 
ble by ſocage tenures, n. 2, 93 4 


Remainder. 


Difference between ſubjoining the inheritance to the parti- 
cular eſtate by the ſame conveyance as limits the mntcr- 
mediate contingent remainder, and an acccihon of one to 
the other by u drſt net and ſubſequent act or conveyance, 

n. B, 2Sa 

On the graut of a remainder or reverſion by one having a 
previous and preſent lite etate, n. 2, 154 b 

On the nature ot the eſtate of truſtces for preſerving con- 
tingent remainders, n. 1, 205 àa 


Remitter. 


Outline of the doctrine of remitter, n. 1, 347 b 

W hea the right and detealibie eſtate come together, 
u. 1, 348 a 

When the right comes after the defeaſible eſtate, n. 1, 340 a 

No teu i ter to a bare title, to an immedure rigat, to a bare 
right of action, or in thoſe cafes wh-re the treehold docs 
not accrue to the right, n. 1, 349 b 

The remitter ſhall hold, though the eſtate which made the 
reinitter is voidable, u. 1, 353 b 
fears the weng ful cttate w thout entry, n. 1, 387 a 

Deteats the wrong tul eſtate, and every thing annexed to it, 


u. 1, 358 a 


Rent. 


The king may reſerve rent out of an incorporeal heredita- 
ment, n. 1, 47 4 

Action of debt for rent on freehold leaſes, n. 4, 47 a 

Rent reſerved to lefior, without ſaying bis heirs during the 
term, n. , 47 a | 

How atfected by 12 C. 2. c. 24. 

Difference between a refervation of a rent payable on a par- 
ticular day, or within a certain time after, and a referva- 
tion of a rent pauble at a certain day, with a condition, 
ti at it it be tehind by any given time the leffor ſhall en- 
ter, u. 3, 202 4 

Reſcrred to the heir where the anceſtor is not named, 

. 1, 213 b 
Rent is conſidered as à retribution for the land, and is there- 
tore payable to, thoſe who otherwiſe would have had the 
land, n. 1, 214 8 

On fine and recoveries of rents, n. 2, 298 a 

Conrcyance t A. and his heirs, to the intent that N. may 
rec ve a rent, is a rent executed by the ſtatute, 25:4. 


Reverſion. 


What is a reverſion, and what a remainder, n. 3, 22 b 


Riot. 


N. 3, 257 b 


* 


Sea. 


Obſcrrations on the phraſe infra quatuor maria, n. 6, 107 a, 
n.l, 201 a 


Seck. 


In one ſenſe ſignifies want of remedy by diſtreſs ; in ano- 
ther, want ot preſent truſt or protit, n. 5, 151 b, u. 1, 153 a 


Ps 


Serjeants at Law, 
See n. 2, 17a 
Grand Serjcaunty. 
How affected by 12 C. 2. c. 24. n. 1, 108 a 
Shelley's Caſe. 
Obſervat ons on the rule in Shelley's caſe, n. 1, 276b 


Slavery. 
Caſe of Sommerſett the negro, n. 5,117 b 


NOTE S. 


Socage. 


How affected by 12 C. 2. c. 24. n. 3, 93 b 


Suffragan Biſhops. 
N. 3, % a 


Statutes. 


Conſtruing ſtatutes by equity, u. 1, 24 b oy 

23 *. 3. c. 1. allerted to he a ſuppoſed ſt tute, becauſe rhe 
intervention of the commons is not mentioned, n. 1, 42 b 

Where land ſhali paſs by one way or the other at the com- 
mon law, n. 1, 49 4 

Where one ſhall have election to take by ſtatute or common 
law, 7%. 

What is called 17 K. 2. f. 2. is not a ſtatute, but only a 
precedent of the form ot doing h-,mage, n. 2, 67 a 

What is called 1 E. 2 ds mil/tibus, though called a ſtatute, 
was only a writ granted by the king in time of parlia« 
ment and therefo e entered of record, n. 6, bga *' © 

On the preamble cf acts of parliament, n. 2, 79 a 

On the diſſe ence between public and ; rivate acts, u. 1, 98 b 

Rule concerning altirmative tatutes, n. 8, 115 à4 

Deelarator: tatutes n. 9, 1186 b 

Ditfereuce between an ordinance and a ſtatute, n. 2, 15% b 

7 Ani, c. 17. for enabhug infant t:uſtces to con sey, dees 
nut extern ty contdruct've truſts, n. 5, 171 b 

Sir \Wilium Blackſtone expret ly ys, that the right af the 
ſab;-ct to petition, as declared by the bill of rights, is un- 
der the regulations of the 13 Car. 2. But à queſtion may 
be made, „ herher the declaration contained 1n the bill of 
riglite, Wis not in this reſpzct a repeat of 13 Car. 2. 
n. 3, 337 4 


Steward, 


Patent veceſſury to the making of ſtewards of the king's 
manovrs, n. 1, 61 b 


Subinfcudation. 


N. 1, 365 a 


Surrender. 


Outline of the doctrine of ſurrender, n 1, 337 b 

Leaſe for years is nut ſurrendered by <ancelling the 
indentur”, a by 29 C. 2. 4. 3. / 3 no leaiecither of free- 
hold cr term of years ſhall be ſurrendered unlefs it be by 
decd or note in writing, u. 1, 338a 


Tail. 


Earldom intailable within the ſtatute de du, n. 2,2 

If the king make a gitt in tail, and the donee is attainted, 
the king ſha.i be taid to be in, in oint of revert. r, and 
avoid the leaſes by ten ent 1 tail; Accus, it the king's 
eliate was a remainder, n. 4, 18 a 

A. and B. his wife, tennis in tail ſpecial, reminder to the 
right heirs of .{ have itſue a ſon and a daugtier: the fon 
makes a leaſe for torty ears, to commence after his mo- 
ther's death, the father being dead; the fon dies without 
iſiue; the daughter levies a fine; the mother dies; and al- 
though the lcaſe ie derived partly out of the fee-timp:c, 
and by the fine the conuſee had a conſolidated fee, yet 
becauſe the daughter was nut liable to the leaſe, the convice 
ſhall not be liable to the leaſe, 10 long as the tail continues, 
n. 4, 18 a, cites T. 6. Fac. B. K. n. 22, Nedham's 
cuſe. 


But, Q. if the dodtrine of the cones not being la 
during the continuance of the iſſues in tail, is not 1 
affrmed by the decifions in Symonds v. Cutnore, 
1 She to. 371% Sh 338. 4 Mod 1. Hari of 
She burne wv. IN idadulp h, 4 Aro. Parl. Ca. 594. *. 
najion v. Car, 2 Ath, 204. 


On the doctrine of eſtates in fee-fimple conditional at com- 
mon-law, n. 2, 3. 4, 10 a, n. 1. 326 b. n. 2, 327 a 
Whether the alienation with warranty, of tenant in ec-ſim- 
le " ? 121 * al * =7 28 420672 1 ad b. | * * 8 
ple conditional before iſſue had, bound the king's rever- 
lion it the warranty deſccaded on him, n. 1, 19 b 
Dignities and titles of honour having relation to ſome place 
. 8 . . j * 
are intull:ble, but the intail cannot be barred by fine, 


recovery, or other means: — and tec more of intailing 
dign tis, n. 1 and a, 20 a 

An annuity in fee granted out of th; Earbadoes duties, not 
ntuilavic, u 4, 20 4 


IN 4 T0 


An the intail of eſtates pur autre vie, terms of years, and 
perſonal chattels,n, 5, 20a | 

What words create an intail, n. 2, 3, 20 b, n. 1, 2, 3, 4, 7. 
21 a, n. 4, 2 5 b, n. 3, 26 a, n. 1, 2, 26 b, n. 1, 6, 27 a 

Lands given to the father and the heirs of his body, remain- 
der to his fon in tail, the ſyn may elect to claim by deſ- 
cent or purchaſe. Or is the remainder vo:d becauſe 
included in the firſt eſtate ? n. 4, 21 a 

Tail female unuſual but allowed, n. 1, 25 a 

Huſband and wife tenants in ſpecial tail, it divorced, are on- 
ly tenants for life, n. 2, 25 b 

Tenant in tail leaſes for forty years, the iſſue before entry 
levies a fine, and accepts the rent, the conuſee ſhall not 
afterwards avoid the leaſe, for the leaſe was only void- 
_ and the land paſſes in degree of reverſion, n. 2, 
46 | 

Pawer of levying a fine within the ſtatutes, and ſuffering a 
common recovery inſeparable from an eſtate tail. But 
the doctrine does not extend to a fin? at common law, a 
feofſment, or any other alienat.on which works a diſconti- 
nuance, n. 1, 223 b 

Scottiſh entail, n. 1, 221 4 

Tenant in tail * N by leaſe and releaſe, &c. paſſes a 
fee determinable by the entry or action of the iſſue or 
remainder man, n. 1, 3314 | 

Obſervations on the attempts made at different times to pre- 
vent the exerciſe of that right of alienation which is in- 


ſeparable from an eſtate tail, n. 379 b 


| Tallage. 
Tallages in Wales on change of the lord, n. 7, 59 b 


Tenures, 
Origin of tenures, n. 1, 64 a2 
On calling any tenure of the king a tenure ut de gerſend, by 


way of diſt:n&tion, and not allowing a tenure wt de honore 
to be a tenure in capit, n. 1, 77 a, n. 2, 3, 108 b 


Teſtimonies. 

According to modern caſes, it is the infamy of the crime, 
not of the puniſhment, which diſqualities from being a 
witneſs, n. 1, 6 b 

Now ſettled that all perſons believing in a God may be 
witnefles, n. 2, 6 b 

Excey” -ms to the,rule that the wife may not be witneſs 
againit the huſband, n. 6, 6 b 

On the teſlimony of debtor in caſe of uſury, n. 7, 6b 


Terms of Years. 


On aſſignment of terms of years attend nt on the inheri; 
tance, u. 1, 290 


Tithes. 
Remedy for tithes, n. 4, 159 4 

Truſts. 
Application of purchaſe money, n. 1, 290 b 

Ventre Inſpiciendo. 
N. 1, 2, 2, 8 b 
Veſture of Land. 

N. 1, 4b, n. 6, 122 4 


Villenage. 


Caſe of Sommerſett, a negro, n. 3, 117 b 
Marriayes of villeins, n. 3, 4, 5 ©, 7 1238 


END OF INDEX 


1 H E 


7 1 * : 


NG. ES. 
Uſe, 


How it enſues the nature of the land, n. 2, 13 2 

Whether tenant in tail can be ſeiſed to an uſe, n. 3, 19 b 

On conveyances by way of uſe contraſted with conveys 
ances at common law, n. 1,271 b 


Methods uſed by the legiſlature to remedy the miſchief ari. 


ling from the ſecret transter of property to which convey. 
ances by leaſe and releaſe have given riſe, n. 1, 290 b 
On clauſes for ſhifting the ſecond eſtate on the acetſſion of 
the family eſtate, n. 2, 327 4 RI 
On clauſes for enjoining perſons to whom eſtates are limit. 
ed in ſtrict ſettlement io take the name, and uſe the arma 
of the ſettler, ibid. | 


Uſury. | 
N. 1, 44 


War, 


Expleas, or taking of profits, are laid tempore Sacis ; for if 
they vere laid tempore belli, they are not accounted of in 
law, n. 1, 249 b 


Warranty. 


Whether the benefit of a warranty ſhall go to the ſpecial 
heir upon whom the land deſcends, or to the heir general 
only, n. 1, 12 4 

Outline of the doctrine, and hiſtory of warranty, n. 1, 365 a 

Warranty commencing by difleifin, n. 1, 366 d | 

Obſervations on the diſtinction between lineal warranty and 
collateral warranty, n. 2, 373 b [ 

The word grant, when uſed in the conveyance of an eſtato 
of inheritance, does not imply a warranty; in a leaſe for 
years it is a covenant in law, unleſs qualified by ſpecial 
covenants z and it is unſafe to take a conveyance without 
it, n. 1, 384 8 


By the 6 Ann. c. 35. and 8 G. 2. c. 6. in deeds of bat- 
gain and ſale inrolled of lands in the Eaft and North 
 Ridings of the county of York, whereby an Hate of 
inheritance in fee ſimple is limited to the bargainre, his 
hcirs, and aſſigns ; the words grant, bargain, and ſell, 
Shall amount to expreſs covenants that the bargainor is 
Seiſed infee fimple, free from incumbrancts, for quiet en- 
Joyment, and farther aſſurance, unleſs the ſame ſhall by 
refirained and limited by expreſs particular word;, | 


On the determination of a warranty, n. 1, 388 b 


Waſte, 
By or againſt tenant in tail after poſſibility of iſſue extinR, 


n. 2, 27 b 
What is waſte, n. 3, 4, 5, 7, 8, 10, 11, 53 a, n. 1, 2, 3, 4. 


dach 10, 53 b | 
Whether watte lay at the common law againſt tenancy by 


the curteſy, n. 11, 53 b, n. 1, 54 b 

Waſte of copy hold eſtates, n. 1, 2, 63 a 

Who is entitled to an action ot waſte; and on the other re- 
medies for waſte, n. 2, 218 b : | 

The privilege given by the words without impeachment of 
walte, is annexed to the privity of eſtate, n. 1, 220 a 


Will. 


At what age a will may be made of a perſonal ecftate, 
n. 6, 89 b 


Wood. 
When it includes the ſoil, n. 6, 4 b 


TO THE NOTES. 
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In Mr. HaxcrAve's Appress, for Melinia, read Machlinia. 


In the Coke upon LiTTLETON, 


at the end of note 6, for 3. Ro. Rep. read 2, Ro. Rep. 
firſt line of note 1, for 1. Fern. an 41. Att. read 
2. Vern, and 3. Ah, 
line 18, after deformed, dele not. 
line 22, for baniſhed, read vani// ed, 
36, after that, for by, read up. 
in the notes, line 5, for Menoebius, read Menochius, 
line 27, after (beirt) add 3. 
in the notes, line 7, for Dy. 178 6. read Dy. 179. 6. 
in the ſide references, line 5, for Ro. Abr. read 2 Ro. Abr. 
line 43, for niſi, read cui; and in line 44, for gue de rege 
tenent, read qui de rege tenent. Both of theſe are alſo 
errors in the ſecond edition. 
line 19 of the notes, for Pym's, read Pimb's, 
line 11 of lord Coke's commentary, for genitum, read nitum 
line 18, for bereafter, read bergafter in. 
line x of note 2, after ſee, add in. 
line 8, dele of writ. 
line 5 of the notes, for and Trafford, read Trafford and 
Trafford, M 
line 22 of the notes, for Accordingly, read According, 
line 11 of the notes, for were held adjudged, read were 
adjudged. 
line 20 of lord Coke's commentary, after wif: inſert (3). 
line 2 of the notes, for muſt, by a ſpecial heir, read, mij! be 
a ſpecial heir. 
line 5 of the notes, for he read ſhe ſhould have taken. 
in the firſt fide references to Sect. 33. for Bowle's caſe 13, 
read caſe 11. 
line to of the notes, for was read ſeems to have been agreed. 
line 14 ibid. read of abe former claim, at the begin- 
ning of the line. 
line 18 ibid. for /caves undecided, read leave undecided. 
line 7 ibid. for 30. 6. n. 3. read 30. b. n, 2. 
line 7 ibid, from the bottom, for covenantor”'s ſon for life, 
read covenantor for life, ; 
line 9 of the notes, for / duc, read reſidue. 
line 17 from the bottom, for 1641. read 174. 
line 10 of lord Coke's commentary, for {cs mertali, 
query, if it ſhould not be I maritali, 
line 2 in the ſide references, for cap. 318. read cap. 39. 
line $ of the notes, from the bottom, for 4 as take heir, 
read to take as beir. 
line 11 of the notes, for Vſcit, read Viſert ; and line 15, 
for B. 6. read B. 5. 
line 13 ibid. for Leys, read Seyr. 
line 8 ibid. after wainſcot, add, i put up by bimſelf. 
line 15 ibid, for Sizey, read $:-c. 
line 9 ibid. from the bottom, for contrary, becauſe; read 
contrary ; becauſe 
line 2 ibid. for adſcriptii, read adſcriptitii. 
line 3 ibid. from the bottom, tor ſervices, after, read 
ſervices, and after. 
line 20 ibid. for Hominum, read Hominium, | 
line 7 ibid. for perfection of which, read perfection which, 
line 8 ibid, inſext a comma between ſuce and antequam. 
line 2 ibid. from the bottom, for adapt, read adopt. 
line 8 ibid, for Rybw. val. 3. read Ruſhw. vol, 2. 
line 4 from bottom, after the word following, inſert 
addition. 
line 28, for / iſen, read ſci/in. 
line 16 of lord Coke's commentary, from the bottom, for 
beredum, read beyredem. 
line 5 of the notes, from the bottom, after ſubject to @ 
rent, inſert, unleſs by ſpecial cuſtom, or expreſs reſervations 
line 7 of lord Cuke's commentary, fur terra regis, read 
tempore regis i though in the ſecondedition it is printed 
terra Hg. 
line 2 of the notes, for on reverſion, read or reverſion, 
line 5 ibid. from the bottom, for Inder. read Pandect. 
line 6 ibid. between ſocage. In, infert 3. 
line 10 of lord Coke's commentary, for about the meſue, 
real ebove the mejne. 
line o of the notes, after F/izabeth, inſert c. 4. J. 1. 
line 1 ibid, for ſo far it relates, read ſo far as it relates, 
line 11 ibid. for ſeems to print, read ſeem to point, 
line the laſt ibid. for fatutary, read ſtatutory, 


108. 


109. 
110. 


111. 
112. 


114. 


118. 
119. 


120. 
121. 


122. 
123. 


124. 
126. 


127. 
128. 


187. 


188. 
191. 
202. 
203. 


204. 
209. 
232. 
239. 
241. 
244. 
246. 
250. 


257. 
266. 
270. 
271. 
293» 
295» 

302, 


309 


325+ 


326, 
327. 
329. 


336. 


339 
308. 


373+ 
37% 


381. 


and the NorTes, 


1 ibid. aſter the word found, dele the words aſter 
e note. 
line 1 ibid. for Deucalidonian, read Dencaledonian. 
line 14 of Lord Coke's commentaty, from the bottom, 
for puiſna, read puiſne, 
line 5 of the notes, from the bottom, aſter (1), add (2). 
line 4, ibid, for dividing land, read deviſing land. 
line 3 of lord Coke's commentary, from the bottom, after 
mente, inſert (7) ; and in the line immediately above it, 
for (7), read (6). 
line 21 of the notes, for Aſar. of Hg. read Max. of Fq, 
26 ibid. after ſee 114 6, dele the reſt of the line. 
line 4, ibid. after indiſcriminately, inſert, For the remain « 
der of the note to 113 a, ſee 116 6. 
line 6 ibid. for fatute againſt cutting, read fatutes againſt 
cutting. 
_ the laſt ibid, for conſtitution, read cu ion of this 
atute, 
line 11 ibid. for 2. H. 7. 11. a, read 2 J. 5.66, 
line the laſt ibid. for 1. P. Ws, read 2. P. In. 
line 3 and $5 in the notes, for 24. Ed. 3. read 34 Ed. 3. 
line 1 ibid. dele a. after fol. 122. 
line 29 and 30 ibid, for good in the firftl inflance, and bad 
in the ſecond, read, bad in the firft inflance, and good in the 
ſecond; and in the lait line, fer from, read before. 
line 2 ibid. from the bottom, after guardian of bis child, 
add, and there is no mother, 
line 8 ibid. from the bottom, for 2. Leon. read 2, Lev, 
and alſo in the ſame line, 2. Saund, 324. 
line 9 ibid. for ex in, read ex vi. 
line 6 ibid. from the bottom, after the word wanting 
_ the remainder of this and the next line, as far as 
19 Aa, 
laſt line but one of the text, for 32. H. 8. c. 1. read 
32. H. 8. c. 28 . 6. 
in the fide references, for 32. H. 8. 2. tead 32. H. 8. 28. 
line 4 in the notes, for en, read or, 
line 7 note 2, dele caſe. 
line 10 note 3, for gute to B, read eftate to C. 
line 14 note 3, for cone, read conuſce, 
line 12 nate 1, for be, read B. 
line 8 note, dele and. 
line x note, between Price and in, infert Preca 
line 10 note 1, for Croke, read Coke. 
line 4 note 2, for no, read a. 
line 8 note 4, for grantor, read grantee. 
line 27 note 2, for en, read in. 
line 3 note 1, for anus, read an. f 
the reference (1) ſhould be removed from the place 
where it is, to aſter the words continual claim, 
line 1 note x, for now, read rot. 
line 22 note 1, between of and feudatory, infert the, 
line 2 note 2, for 71, read 271. 
line 26 of lord Coke's commentary, at the end, add ( 2). 
line ꝗ note, for mor/gagor, read mortgagee. 
dele (2) at the beginuug of the third line of the note. 
line 59 of lord Coke's commentary, after b:m/e/f, inſert (1), 
note, for conuſor, read conuſce. 
line 4 note 1, after title read, It vas the ſame originally 
if the diſſeiſor altened ; the alience came | 
line 21 note, for 296, read 29, b. 
line 22 note 1, for 196, read 19, b. 
line 6 note, between be and or, inſert party, 
line 18 note, dele or any of ber daughters. f 
line 23 note, after i ue, inſert inhberitable under ſuch intail, 
line 28 note, between purſuance and herein after, igfert of 
the power , ; 
line 12, for omnia, read omnino. 
line 9, for E. read D. 
line 7, for feoffee, read ſcoffor. 
line 46 of lord Coke's commentary, after /ike, inſert (;). 
line 11, dele intail, 
line 17 of the note commencing 356 b, dele from [an 
guaye, to This, line 18. 
line 8 aute, for ajcertained, read refirained, 


, The former part of this work having been reprinted ſince the original publication, the greater part of the errata above 
pointed out, hawe teen corredted in ſuch reprinted copies, 
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DIRECTIONS to the BINDER. 


Cancel the Title-Page, M,DCC,LXXV. 
The remaining half- ſheet, containing the Editor's Addreſs, to ſollow the Dedication, 
Next follow ſignature [A] {B] 

Then place Premium, ſignature ja] Lb] 


Next place Sheets “, containing the Analyſis, immediately preceding the body of che wor k. 
Table of Titles contained in the Table, to follow the laſt ſheet of the body of the work. 


Next place the Table to the Firſt Part of the Inſtitutes, &c. ſignature a, &c, 


And at the end place, Index to che Notes. 


In ſome copies the ſignatures Tt t. U uu, Xxx, Yyy, are wrong printed; but in thete inſtances 


the paging will bc a proper direction. 


Toben the obliging interference of Jon Hol LipAv, Eſq; of Lin- 
coln's Inn, with the Executors of the Will of the late Sir Thomas Par- 
KER, the Continuator of Mr. HARCRAVE's Edition of Coke veon LIT TIETOR 
has been favoured with a Copy of the Notes of Lord Chancellor Nor- 
TINGHAM and Lord Har, upon that Work. The following Account is given 
of them in a Note in Sir Thomas PARK ER'Ss own Hand-writing. 3 

«© The Notes to this Book, in my Hand- writing, (except one Note in fo. 26. 
* b. and ſome modern Caſes), were tranſcribed from a Copy of the Lord Chan- 
«© cellor NorrIxcHAu's Manuſcript Notes, in the Margin of his Lord Coxe's 
«© COMMENTARY uPon LITTLETON, which Copy was made for the uſe of his 
Son HEN EACE Fincn, Eſq; Solicitor-general, afterwards Earl of AvyLes- 
* FORD, and is now in the Poſſeſſion of the Honourable Mr. Baton Lzcce, 
© to whoſe Favour I am indebted for theſe Notes. 

The Notes in a diffarent Hand-writing were tranſcribed from a Copy of 
*« Lord-chief Juſtice HaLe's MSS. Notes, in the Margin of Cox E veoxn Lrr- 
* TLETON, preſented by Lord Hartz to the Father of PaiLL1ie GysBBon, Eſq; 
% which Copy was made for the Uſe of the Honourable CHARLES Yorke, Eſq; 
«© His Majeſty's Solicitor-general. The Book, in which the Notes are in the 
«© Hand-writing of Lord Hare, is now in the Poſſeſſion of Mr. Gy BBON; 
te and the Book from which thoſe Notes were tranſcribed, by the Favour of 
«© Mr. YoRKE, is now in his Poſſeſſion. ; 

| | c T. PARKER. 1738.“ 

Ar Lord HaLz's Annotations, and all Lord Norrixchau's, with a very 
few Exceptions, will be inſerted in the Places to which they refer. 

It may be proper to acquaint the Reader, that the following Work is conti- 
nued on the Pran adopted by Mt. Harcrave, and will be completed in 
Four other Parts, one of which, till the Work is finiſned, will be given in 
every enſuing Term. =» | 

Trinity TERM, 1785. 


Erratum, In 195, b. la ſt Line, dele under the title Conditions, 
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